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Emily,

 

I found your article on standards and administrative law very informative. It reflects
issues that as an SDO in Canada I have been dealing with. Have

ever seen or read the Dutch Supreme Court Decision on the NEN standards and the
referencing of them in the Dutch Building Codes.   Attached you will find the notice
from the head of NEN on the decision.

 

Regards

 

G. Rae Dulmage

Director, Standards Department, Government Relations Office and External Affairs

ULC Standards and Underwriters Laboratories of Canada Inc.

171 Nepean Street, Suite 400

Ottawa, Ontario K2P 0B4

Canada

T: 613 755 2729 Ext. 61429

Direct: 613 368 4429

F: 613 231 5977

Email: rae.dulmage@ul.com

W: www.ul.com

 

This e-mail may contain privileged or confidential information. If you are not the
intended recipient: (1) you may not disclose, use, distribute, copy or rely upon this
message or attachment(s); and (2) please notify the sender by reply e-mail, and
then delete this message and its attachment(s). Underwriters Laboratories Inc. and
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Supreme Court decides in NEN’s favour 
 


The Supreme Court of the Netherlands has on 22 June 2012 found in NEN’s 


favour. The NEN standards drawn up by the Netherlands Standardization 


Institute are not binding provisions issued by the government and therefore 


are not free from copyright. This ruling of the Supreme Court is irrevocable 


 


In 2011 the Dutch Council of State also ruled that NEN standards, referred to in 
the Buildings Decree, are not binding provisions stipulated by government and do 
not need to be published in the same way as rules issued by government. The 
article of the Copyright Act that states that legislation is free from copyright is not 
considered applicable to NEN standards. The Supreme Court concludes that 
reference in legislation to standards does not change this status of standards.    
 
Standards are voluntary agreements 
Jan Wesseldijk, Managing Director of NEN, is happy with the final conclusion: ‘It’s 
a clear, unequivocal decision. Standards form no part of legislation and NEN is 
owner of the copyright now, but also in the future. Standardization is an effective 
form of self-regulation. Not only in the construction industry, but in all sectors 
stakeholders make voluntary agreements to realize efficient, safe processes and 
products.’ Standardization is a dynamic method of working that leads to 
knowledge transfer and innovation. Standards development is partly financed 
through the sales of standards.  
 
Background Knooble vs the Kingdom of the Netherlands and NEN 
Construction consultancy firm Knooble instituted legal proceedings against the 
Dutch State and NEN. Knooble did not want to pay for the NEN standards 
referred to in the Buildings Decree 2003. In the meantime the Building Decree 
2012 has come into effect. 
 
Knooble is of the opinion that standards should be made available free of charge. 
According to Knooble the copyright of standards is contrary to the Copyright Act, 
as copyright on laws, regulations and orders issued by public authorities does not 
exist. The Dutch State and NEN stress that standards are not binding provisions. 
Standards are agreements that are laid down with and for the market. They are 
useful guidelines. Everybody is free to show that he has complied with the law 
other than by using the NEN standards. 
 
More information 
For information you can contact the NEN Communication department, tel. +31 15 
2690435 or e-mail to communication@nen.nl. 
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Press release Supreme Court of the Netherlands 


 
NEN standards not free from copyright  
The Hague, 22 June 2012  
 
Essence of the judgment 
The NEN standards drawn up by the Netherlands Standardization 
Institute are not generally binding provisions issued by the 
government and therefore these are not free from copyright. 


 
Background  
Through its website, Knooble B.V. makes information available that is of use for preparing and 
carrying out building projects. The Netherlands Standardization Institute (NNI), a private foundation, 
draws up standards for standardization purposes, so-called NEN standards, in the area of construction 
among other things. The Dutch Buildings Decree, which is based on the Dutch Housing Act and 
contains building regulations, refers frequently to those NEN standards. The NEN standards for 
construction can be inspected at the office of the NNI and they can also be obtained from NNI against 
payment. However, Knooble is of the opinion that these NEN standards should be made available free 
of charge or at a reasonable sum. The NNI refuses because it is of the opinion that it has the copyright 
to these NEN standards. Knooble maintains that there are no copyrights vested in the NEN standards 
because these are part of the Housing Act and the Buildings Decree, since the provisions thereof refer 
to these standards. Knooble relies upon Section 11 of the Dutch Copyright Act, which provides that 
there is no copyright on government-issued laws, decrees and regulations (which are generally 
binding provisions within the meaning of Section 89 (4) of the Constitution). 
  
The proceedings at the Court of Appeal  
The District Court was of the opinion that the NEN standards are not generally binding, because they 
have not been published in the manner prescribed by law. That is why copyright is vested in the 
standards according to the District Court. The Court of Appeal ruled that even though the reference in 
the Housing Act and the Buildings Decree makes the NEN standards generally applicable standards 
according to public law, they are not generally binding provisions within the meaning of the 
Constitution, because they have not been issued by the regulatory authority, but by a private 
organisation. Reference in the Housing Act and the Buildings Decree to these standards does not 
change this. 
 
The proceedings at the Supreme Court  
Knooble appealed to the Supreme Court (lawyer M.E. Gelpke, LL.M. in The Hague). The State and 
NNI filed for dismissal of the appeal (lawyers M.W. Scheltema, LL.M., and S.M. Kingma, LL.M., in The 
Hague for the State and P.A. Ruig, LL.M., in The Hague for the NNI).  
 
On 30 March 2012, the advocate general F.F. Langemeijer, LL.M., recommended that the Supreme 
Court uphold the judgment of the Court of Appeal of The Hague. 
 
The judgment of the Supreme Court  
The Supreme Court follows this advice. It rules that the NNI does not have the authority to issue any 
generally binding provisions within the meaning of the Constitution. The NNI does not obtain such 
authority through the reference in the Housing Act and the Buildings Decree to the NEN standards. 
That is why these standards cannot be designated as generally binding provisions within the meaning 
of Section 11 of the Copyright Act. As a result, the NEN standards are not free from copyright pursuant 
to that Section.  
On 2 February 2011 the Dutch Council of State also ruled that NEN standards are not generally 
binding provisions (National Case-Law Number BP2750). 
 
Consequences of the judgment 
This brings an end to the case. The dismissal of Knooble's claims has become irrevocable. 
 
Mireille Beentjes, spokesperson 
Tel. +31 70 3611237 
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