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 1                THE WITNESS:  It sounds like you're

 2           me about legal advice.                        9:37:09AM

 3      BY MR. FEE:                                        9:37:09AM

 4           Q    You're wrong.  I'm asking if you had a   9:37:09AM

 5      thought.  At the time that you were posting        9:37:12AM

 6      something on the website, did you think I'm about

 7      post a standard that features somebody else's      9:37:17AM

 8      trademark on my website at the time that you posted9:37:20AM

 9      it on the website?                                 9:37:22AM

10                MR. BRIDGES:  All the same objections and9:37:25AM

11           lacks foundation.                             9:37:26AM

12                THE WITNESS:  I was aware that the ASTM  9:37:28AM

13           logo was included in the standards at issue,  9:37:30AM

14           which we scanned and posted on our website.   9:37:33AM

15      BY MR. FEE:                                        9:37:37AM

16           Q    And you thought it was okay for you to   9:37:37AM

17      post an ASTM standard with an ASTM trademark on

18      website, correct?                                  9:37:44AM

19                MR. BRIDGES:  Objection, argumentative,  9:37:45AM

20           lacks foundation, assumes facts not in        9:37:46AM

21           evidence, vague and ambiguous and calls for a 9:37:53AM

22           legal conclusion.                             9:37:57AM

23                THE WITNESS:  Incorporation by reference 9:37:58AM

24           of a standard into the Code of Federal        9:38:00AM

25           Regulation is the incorporation of the entire 9:38:01AM
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 1           document, and I'm not in a position to decide 9:38:06AM

 2           which portions of that document are or not the9:38:08AM

 3           law.  They -- the entire document is          9:38:11AM

 4           incorporated by reference into law.           9:38:13AM

 5      BY MR. FEE:                                        9:38:18AM

 6           Q    At the time that you were posting the    9:38:18AM

 7      other plaintiffs' standards on your website, you   9:38:19AM

 8      also were aware of the fact that they had an       9:38:22AM

 9      ownership interest in their logos, weren't you?    9:38:25AM

10                MR. BRIDGES:  All the same objections.   9:38:28AM

11                THE WITNESS:  That's the same question

12           just asked me about ASTM.  I'm not qualified  9:38:31AM

13           to -- to comment on that.                     9:38:34AM

14      BY MR. FEE:                                        9:38:35AM

15           Q    But you are aware that you were posting  9:38:37AM

16      trademarks owned by another person on your website 9:38:40AM

17      at the time, aren't you?                           9:38:43AM

18                MR. BRIDGES:  All the same objections and9:38:44AM

19           asked and answered.                           9:38:46AM

20                THE WITNESS:  The same answer I just gave9:38:47AM

21           you; I'm not qualified to discuss that.       9:38:49AM

22      BY MR. FEE:                                        9:38:51AM

23           Q    So it never occurred to you that the

24      on NFPA's or ASHRAE's standards may be trademarks  9:38:55AM

25      owned by them at the time that you were posting
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 1      no damages claim in this case?                    11:51:06AM

 2           A    I do.                                   11:51:08AM

 3           Q    Then you continue by saying "and how    11:51:11AM

 4      absolutely critically important it is that you do 11:51:14AM

 5      exactly what I ask you to do, which is an exact   11:51:17AM

 6      copy."                                            11:51:21AM

 7                Do you see that?                        11:51:21AM

 8           A    I do.                                   11:51:22AM

 9           Q    Okay.  And did you, in fact, tell       11:51:22AM

10      Ms. Malamud prior to this e-mail that she was to  11:51:25AM

11      make exact copies of everything you sent to her?  11:51:28AM

12           A    Since day one of the project of JPG to  11:51:32AM

13      SVG, the instructions have been very explicit, do

14      exact replica or don't do it.                     11:51:41AM

15           Q    Exact copy is what you said here, right?11:51:43AM

16                MR. BRIDGES:  Objection to the extent   11:51:45AM

17           you're trying to import legal -- specific

18           terminology here calling for a legal         11:51:51AM

19           conclusion.  If you're asking his lay sense,

20           is merely vague and ambiguous.               11:51:56AM

21                THE WITNESS:  That was a phrase Rebecca 11:51:59AM

22           used and then I repeated it in a message.  An11:52:00AM

23           exact replica is -- is the term that I would 11:52:05AM

24           use.                                         11:52:07AM

25      BY MR. FEE:                                       11:52:07AM
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Case 1:13-cv-01215-TSC   Document 117-3   Filed 11/19/15   Page 67 of 103



���������	�
����
��
���������������������
����	������������������

������������ !"#$$$%��������	�
����
�
�����%&
����'�����

̂+++++++++++++++++++++(;<*;O(>?(< +++++++++++++++?XB+VXH_̀FJ;++J/9-+1:]-0A5124B+++++++++++(;<*;OO>?(( +++++++++++++++DEF+GHDIFJJ;++H+812LA+\21M+MNQ+N-+4-2A+9-(;<*;O[>?(* ++++++++++AN-+SJD?+,50-24-+/.@--9-2A6+R@/2\,QB++++++++++(;<*;=<>?(C +++++VW+?XB+YFF;++++++++++++++++++++++++++++++++++++++++(;<*;=C>?(O ++++++++++Z++++?@B+?/,/9386+HL9+.152.+A1+N/28+Q13(= +++++UT6+MN50N+54+/+0N/52+1R+-K9/5,4+:-AM--2+Q13+/28++++(;<C;O)>?(U +++++?@B+E/,,6+V/A-4K,/:-,-8+>Xab(U)*(<+AN@13.N+K((B++++(;<C;OT>?() +++++++++++cFdN5:5A+UT+9/@\-8+R1@+58-2A5R50/A512Be++++++(;<C;==>?([ +++++++++++++++DEF+GHDIFJJ;++W-46+AN54+/PP-/@4+A1+:-+/2+(;<O;*(>?(T ++++++++++-d0N/2.-+:-AM--2+9-+/28+?@B+E/,,B+++++++++++++(;<O;**>?*< +++++VW+?XB+YFF;++++++++++++++++++++++++++++++++++++++++(;<O;*O>?*( ++++++++++Z++++H+M/2A+A1+8@/M+Q13@+/AA-2A512+A1+AN-+A1P+(;<O;*O>?** +++++1R+AN-+R5@4A+P/.-+1R+FdN5:5A+UTB++_1+Q13+4--*C +++++/2+-K9/5,+R@19+Q13+A1+?@B+E/,,̂++++++++++++++++++++(;<O;*[>?*O ++++++++++S++++H+81B++++++++++++++++++++++++++++++++++++(;<O;C<>?*= ++++++++++Z++++Y5@4A+H+M/2A+A1+,11\+/A+AN-+,/4A+013P,-++(;<O;C(>?

Case 1:13-cv-01215-TSC   Document 117-3   Filed 11/19/15   Page 68 of 103



���������	�
����
��
���������������������
����	������������������

������������ !"#$$$%��������	�
����
�
�����%&
����'�����

̂5_1723-4/*;3II2621I*291***(?@S?(ECD(B **********7-;;H437623-4/*6O0H;142623Q1/*<678I(N **********Q60H1*64M*6;530H-HIT**************************(?@S?BRCD(R ***************̀a=*YK̀,=]]?**[176HI1*K*M3M*4-2*.642*93;*(?@S?B)CD(A **********29O-H09*6*;1M3H;*IH79*6I*5<-0I*-O*̀.3221O*-O**(?@S?BFCD(E **********64G29340*1<I1*2-*51*IP168340*-4*5196<b*-b*****(?@S?NNCD() **********CH5<37*Z1I-HO71T******************************(?@S?N)CD(S *****[X*DZT*c==?****************************************(?@S?NSCD(F **********+****W4G*-291O*O16I-4V************************(?@S?R(CDB@ ***************DZT*[ZKU\=]?**]6;1*-5_1723-4IT***********(?@S?RACDB( ***************̀a=*YK̀,=]]?**̀962*3I*291*O16I-4*K*::*K**(?@S?RECDBB **********34I3I2*-4*IP168340*-4*5196<b*-b*CH5<37********(?@S?RECDBN **********Z1I-HO71T**K*M-4L2*<381*-291O*P1-P<1*2-*M-****(?@S?RFCDBR **********2962T*****************************************(?@S?ABCDBA *****[X*DZT*c==?****************************************(?@S?ABCD

Case 1:13-cv-01215-TSC   Document 117-3   Filed 11/19/15   Page 69 of 103



���������	�
����
��
���������������������
����	������������������

������������ !"#$$$%��������	�
����
�
�����%&
����'�����

̂S\_VWW?++S+23245/+N=4/+:3;+7<8=>34M+(?@Q?(BCD+Q ++++++++++=E1./+2134M+/:34M7+F1I+;8O+C.E93G+H871.IG8R+++(?@Q?(KCD(@ ++++++++++\:=/+̀ +̀/:=/57+=+I198+/:=/+S+I878I[8+F1I++++++(?@Q?(QCD(( ++++++++++;0789FR+++++++++++++++++++++++++++++++++++++++(?@Q?BBCD(B +++++-a+DHR+bVV?++++++++++++++++++++++++++++++++++++++++(?@Q?BBCD(L ++++++++++,++++c42+01.+=971+7=0+34+_1R+B+:8I8O+dN85I8(K +++++M134M+/1+.78+01.I+21G7Rd+++++++++++++++++++++++++++(?@Q?LLCD(A +++++++++++++++̂:=/+2187+/:=/+;8=4P+++++++++++++++++++++(?@Q?LACD(Z ++++++++++c++++S/+;8=4/+N8+N8I8+41/+M134M+/1+<17/+/:8;() +++++/:8+C.E93G+H871.IG8+N8E73/8+8[84+3F+/:80+N8I8++++++(?@Q?K@CD(* +++++34G1I<1I=/82+E0+I8F8I84G8+34/1+9=NR++++++++++++++++(?@Q?KLCD(Q ++++++++++,++++T32+01.+8[84/.=990+<17/+/:8+7/=42=I27B@ +++++01.+M1/+FI1;+DIR+]=99+14+C.E93G+H871.IG857+N8E73/8P(?@Q?A@CDB( +++++++++++++++DHR+-HSTUVW?++XE68G/314O+=IM.;84/=/3[8O++(?@Q?ALCDBB ++++++++++9=G>7+F1.42=/314O+[=M.8+=42+;3798=234MR+++++++(?@Q?AKCDBL +++++++++++++++\]V+̂S\_VWW?++_1R++++++++++++++++++++++++(?@Q?A)CDBK +++++-a+DHR+bVV?++++++++++++++++++++++++++++++++++++++++(?@Q?A*CDBA ++++++++++,++++T32+01.+<17/+71;8+1/:8I+G1<0+1F+/:8++++++(?@Q?AQCD

Case 1:13-cv-01215-TSC   Document 117-3   Filed 11/19/15   Page 70 of 103



���������	�
����
��
���������������������
����	������������������

������������ !"#$$$%��������	�
����
�
�����%&
����'�����

̂******************************@4A@4AQB+(Q ***************+,-*.,/01234**56789:;<=_*9ENND*̀<F*******@4A@4A(B+(( **********DJ89CNE:;<=_*9<OJ8:8=98-**********************@4A@4AAB+(@ ***************ST2*U/SV2334**/*K<=a:*I=<H*689ECD8*/*****@4A@4ARB+(A **********:CF=8K*>;D*9<=:E9:*;=̀<FOE:;<=*<b8F*:<*<CF****@4A@4APB+(L **********N8WEN*:8EO-***********************************@4A@4A)B+(R *****.Y*+,-*Z224****************************************@4A@4A)B+(P **********\****TEb8*G<C*=<H*;K8=:;̀;8K*ENN*:>8*J8FD<=D**@4A@4L(B+(X *****H;:>*H><O*G<Cab8*DJ<I8=*F8WEFK;=W*:>8*J<DD;6;N;:G([ *****E=*È ;̀KEb;:*68;=W*DC6O;::8K*6G*:>8O*;=*9<==89:;<=*@4A@4LPB+() *****H;:>*:>;D*OE::8F̂**********************************@4A@4L)B+@Q **********c****S<*:>8*68D:*<̀*OG*F89<NN89:;<=-**********@4A@4R(B+@( **********\****+F-*+ENEOCK_*/aO*W<;=W*:<*>E=K*G<C@@ *****XQ_*H>;9>*;D*E*JF;=:<C:*̀F<O*EF9>;b8-<FW-**********@4AA4@XB+@A ***********d2?>;6;:*XQ*OEFI8K*̀<F*;K8=:;̀;9E:;<=-e******@4AA4LPB+@L *****.Y*+,-*Z224****************************************@4AA4LPB+@R **********\****0<*G<C*F89<W=;f8*2?>;6;:*XQ*:<*68*E******@4AL4QRB+
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 1           reference into law, which is the only thing   4:39:16PM

 2           we're talking about here, are more broadly    4:39:19PM

 3           available, I believe that cements the premier 4:39:21PM

 4           position of an organization such as the       4:39:25PM

 5           National Fire Protection Association.  It

 6           their work more visible to more citizens by   4:39:31PM

 7           definition, right?  This is about informing

 8           citizenry.  And I believe that's a tremendous 4:39:37PM

 9           market opportunity to sell, again, simply a   4:39:40PM

10           digitally signed version of a document.       4:39:44PM

11      BY MR. REHN:                                       4:39:49PM

12           Q    Have you ever -- do you have any         4:39:51PM

13      experience with selling publications?              4:39:52PM

14                MR. BRIDGES:  Objection, vague and       4:39:58PM

15           ambiguous.                                    4:39:58PM

16                THE WITNESS:  Yes, I do.  I've written   4:40:00PM

17           eight books.  I have extensive experience     4:40:02PM

18           writing professionally for magazines and --

19           other types of operations.                    4:40:08PM

20      BY MR. REHN:                                       4:40:11PM

21           Q    Have you ever -- has anybody ever told

22      that they think it would improve the ability of the4:40:15PM

23      standards development organizations to sell --     4:40:19PM

24                THE REPORTER:  Of the what?  Of the      4:40:22PM

25           ability of the --                             4:40:22PM
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 1           Q    Did the Sloan Foundation give you

 2      in response to this proposal?                      4:50:41PM

 3           A    The Sloan Foundation has never given me  4:50:43PM

 4      one cent.                                          4:50:46PM

 5           Q    So -- so the proposal was declined?      4:50:47PM

 6           A    It was declined.                         4:50:50PM

 7           Q    Did they give you a reason for that?     4:50:51PM

 8           A    They didn't like the proposal.           4:50:58PM

 9           Q    Did they explain their reasons for not   4:51:01PM

10      liking the proposal?                               4:51:11PM

11           A    No, not to me.                           4:51:14PM

12           Q    And just to be clear, this is an e-mail  4:51:16PM

13      you sent to Josh Greenberg at the Sloan Foundation 4:51:19PM

14      and it's attaching a proposal that you had drafted;4:51:22PM

15      is that right?                                     4:51:25PM

16           A    That is correct.                         4:51:27PM

17           Q    And was part of this proposal connected

18      your efforts to post standards that had been       4:51:33PM

19      incorporated by reference on your website?         4:51:36PM

20           A    No, this was specifically focused on

21      24 of the California Code of Regulations.          4:51:45PM

22           Q    And is it your understanding that Title

23      incorporates by reference some of plaintiffs'      4:51:53PM

24      standards?                                         4:52:00PM

25           A    That is incorrect.  It does not          4:52:00PM
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 1      incorporate by reference.  It actually -- it       4:52:03PM

 2      publishes a series of documents under the official 4:52:04PM

 3      authorship of the state of California.             4:52:10PM

 4      Incorporation by reference says this document over 4:52:11PM

 5      there is incorporated into this document.  There is4:52:17PM

 6      no incorporation by reference in Title 24.         4:52:19PM

 7           Q    So if I could turn your attention to Page4:52:25PM

 8      6 of the proposal, which is the page Bates-stamped 4:52:27PM

 9      213136.                                            4:52:30PM

10           A    Yes.                                     4:52:39PM

11           Q    And at the bottom under track 4, the     4:52:39PM

12      second -- or, no, the first sentence, the fourth   4:52:43PM

13      track addresses standards incorporated by reference4:52:45PM

14      into Title 24, what did you mean when you wrote    4:52:48PM

15      that?                                              4:52:53PM

16           A    Well, what this track proposes is to     4:52:58PM

17      assemble a series of engineers and look at

18      references, so standards that are mentioned in, for4:53:10PM

19      example, the California Electrical Code.  And it   4:53:12PM

20      says -- if -- if you can turn to Page 7 of the     4:53:17PM

21      proposal, which is the 213137 Bates stamp, the     4:53:21PM

22      second paragraph, it describes the purpose of track4:53:27PM

23      4.  It says, we don't feel it would be wise to     4:53:32PM

24      simply publish all secondary standards wholesale.  4:53:36PM

25      Rather, our strategy is to assemble a group of     4:53:39PM
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