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Federal Rules o f Civil Procedure 

Rule 30 

(e) Review By the Witness; Changes . 

(1) Review; Statement of Changes . On request by the 

deponent or a party before the deposition is 

completed, the deponent must be allowed 30 days 

after being notified by the officer that the 

transcript or recording is available in which : 

(A) to review the transcript or recording; and 

(B) if there are changes in form or substance, to 

sign a statement listing the changes and the 

reasons for making them . 

(2) Changes Indicated in the Officer ' s Certificate . 

The officer must note in the certificate prescribed 

by Rule 30(f) (1) whether a review was requested 

and, if so, must attach any changes the deponent 

makes during the 30 - day period . 

DISCLAIMER : THE FOREGOING FEDERAL PROCEDURE RULES 

ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY . 

THE ABOVE RULES ARE CURRENT AS OF SEPTEMBER 1, 

2014 . PLEASE REFER TO THE APPLICABLE FEDERAL RULES 

OF CIVIL PROCEDURE FOR UP - TO - DATE INFORMATION . 
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From: 
Sent: 
To: 
Cc: 
Bee: 

Saunders, Mary H. 
Fri 4/27/2012 6:11 AM (GMT -7) 
Carl Malamud 

Subject: RE: Downloading the SIBR database contents 

Carl, thanks again for sharing your comments on the data in our SIBR database. What follows is a somewhat long 
response, but one that I hope is valuable to you. I would be happy to organize a phone discussion for you with SCO staff 
about the SIBR database. Would also be happy to chat separately with you at your convenience. 

As you noted in your review, the database contains various types of references contained in the CFR, not only 
nongovernment standards. More about this below. 

With respect to the currency of the infonnation compared to the latest version of the CFR, the database is not intended to 
be a real-time index of what is in the CFR. It does not represent any specific CFR citation as it may be on a particular day 
other than the day that a specific record was "verified" as identified in the database. To date, the database contains 
around 14,000 data records that have been identified as an incorporation by reference at some point in time. The range 
of review of data to be incorporated into the database runs from 2001 through 2011. The most recent complete review, in 
2011 , focused on correcting and updating earlier data entries. Currently, the focus is on updating the database when new 
rulemaklng activities change the CFR. The review process is dynamic and the database's content changes almost daily 
as the review/audit process proceeds. 

You noted that several entries in the SIBR database contain the letters "NDG", or No Date Given, in the "Edition" column. 
NIST uses the acronym in the database when the text found in a specific paragraph of the CFR references a voluntary 

consensus standard {VCS) without citing a specific edition of !he standard. Some confusion may occur when NIST uses 
the acronym "NDG" for a specific standard in one SIBR record while it cites the specific edition of the standard in another 
related record from the same agency, such as in the case identified in your Public.Resources.org comments to the OFR. 
Thls Is not an error. It is and has been NIST's practice to cite regulatory language exactly as it appears in the text of each 

specific CFR citation and to not make assumptions about what a regulatory agency intended in its regulation. 

For example, when NIST compiled the initial inventory of standards incorporated by reference, the Mine Safety and Health 
Administration (MSHA) referenced the National Fire Protection Association's (NFPA) National Electric Code (NFPA 70) in 
30 CFR 57.12048 without citing a specific edition. "NDG" appears in the "Edition" column for that record. However, NIST 
also found other MSHA references to NFPA 70 that identified a specific edition. For example, in paragraph 30 CFR 
75.513-1 , MSHA references the 1968 edition of NFPA 70. In this record, "1968" appears in the edition column. NIST 
cannot speculate that the non-dated incorporation refers to, or is intended to refer to, the 1968 edition of NFPA 70 
referenced in the dated incorporation. That intent, or interpretation, Is up to the regulatory agency promulgating the 
regulation. The format and manner in which SIBRs are identified in the CFR is an individual agency decision. 

One purpose of the SIBR database is to help agencies identify inconsistencies or other incorporation by reference issues 
so that each agency can address such issues through its standards management program. NIST conducted its initial 
inventory in 2002 and identified many inconsistencies. At that time, agency standards executives were provided with 
Excel spreadsheets containing the reference records for their review. As agencies continue to review and update their 
regulations in the CFR, NIST will continue to review and update its SIBR database. In doing so, NIST will cite regulatory 
language exactly as it appears in a specific CFR citation and will leave the interpretation of specific regulatory language 
and the choice of presentation format up to each agency incorporating a VCS or other document by reference. 

You also noted that there are entries in the SIBR database that cite agency incorporations of other sections of the CFR. 
These are not errors. The four examples that you cited refer to FCC and FEMA regulations that are referenced (used) by 
FCC and HUD. These references, and many others like them, are listed in the database to identify where government 
unique standards (an agency's own or other agency regulations) are incorporated. In one of examples that you cited, 
HUD makes reference in 24 CFR 200.926d(c)(4) to FEMA's National Flood Insurance Program standards found at 44 
CFR Part 60. Here, HUD is "using" a government unique FEMA standard for a purpose specific to its regulatory authority. 

In addition to cross-references or incorporations in the CFR such as those above, there are many Federal Specifications, 
Military Specifications, and other Federal GSA Standard documents cited in the CFR by various agencies. Many of these 

i EXHIBIT 
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have been withdrawn, replaced, or updated by the issuing agency BUT NOT by the "using" agency. The references will 
be retained in the database until the using agency reviews and revises its regulations in the CFR. 

Finally, you note that you identified five BSI standards referenced in the CFR while the SIBR database only identified two. 
This is likely due to the fact that NIST's periodic review has not yet captured the additional three references. We'll take a 

closer look at this specific case and update the database. 

Best, Mary 

----Original Message---
From: Carl Malamud [mailto:carl@media.org] 
Sent: Saturday, April 21, 2012 3:55 PM 
To: Saunders, Mary H. 
Subject: Re: Downloading the SIBR database contents 

Hi Mary-

I've postponed my trip to DCC until June. Happy to do a phone call before then if you'd like to chat. 

I was wondering when the last time you did an audit of your SIBR database? I'm finding an awful lot of errors. Some of 
them are really obvious. For example, your database includes a lot of entries where sections of the CFR are purportedly 
incorporated by reference into the CFR. A few examples: 

Federal Communications Commission 47 CFR 80.1061 Special requirements for 406.0-406.1 MHz EPIRB stations 
NDG FCC 47 CFR 80.1101(c)(5)(iv) 

Federal Communications Commission 47 CFR 80.1063 Special requirements for INMARSAT-E EPIRB stations 
NDG FCC 47CFR80.1101(c)(11)(v) 

Federal Emergency Management Agency 44 CFR 60 National Flood Insurance Program NDG HUD/HC 24 
CFR 200.926d(c)(4) 
Federal Emergency Management Agency 44 CFR 60 National Flood Insurance Program NDG HUD/HG 24 
CFR 200.926d(c)(4)(iv)(A)(3) 

I'm also finding a lot of references to FedSpec and FedStd documents. Amazingly enough, the government doesn't 
appear to have many of these documents available anyplace and in quite a few cases, they don't appear to be available 
anywhere. 

A third set of errors have to do with how current the database is. I found two standards from British Standards Institute 
listed in your database, but I've found 5 standards from that body that are incorporated into the CFR. Is it possible you're a 
couple years out of date? 

Keeping the database scrubbed and up-to-date doesn't seem like that hard a task. Maybe I'm underestimating the amount 
of work involved. 

Let me know if you'd like to chat. 

Best regards, 

Carl 
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8/16/2019 Codes 

(http://www.ca.gov) 
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Careers I/OHR/Careers) Translate 

~· i:JGS (https://www.dgs.ca.gov/BSC) 

HOME(/) » BUILDING STANDARDS COMMISSION (HTTPS://WWW.DGS.CA.GOV/BSC) » CODES (HTTPS://WWW.DGS.CA.GOV/BSC/CODES) 

Codes 

CALIFORNIA BUILDING STANDARDS CODE 

2019 TRIENNIAL EDITION OF TITLE 24 

The 2019 California Building Standards Code (Cal. Code Regs., Title 24) was published July 1, 2019, with an effective date of 

January 1, 2020. Information Bulletin 19-04 (/-/media/Divisions/BSC/06-News/lnformation-Bulletins/BSC-Bulletin-19-04-FINAL

ACC.ashx?!a=en&hash=B91A9E6A276D3A314C233FC0114198E7BF7E0B0A). and Information Bulletin 19-05 
(/-/media/Divisions/BSC/06-News/lnformation-Bulletins/BSC-Bulletin-19-05-FINAL-ACC.ashx? 

la=en&hash=428CB1E2A46FADCE0A9F4D442CDF47E9921E9298) provide detailed information concerning the 2019 publication. 

The active links below will take you to each publisher's website. Please contact CBSC at ~@..dg~gQll 

.(mailto:cbsc@_gggg.gQY) if you have challenges accessing the codes. 

PART 1 - CALIFORNIA ADMINISTRATIVE CODE (bnps:[/codes.iccsafe.org/content/chapter/15348/) 
• Errata (non-substantive corrections): TBD 

• Supplement: TBD 

PART 2- CALIFORNIA BUILDING CODE 

• Volume 1 of Part 2 (!!1t0s:[[codes.iccsafe.org/content/chapter/1s426/) 

• Errata (non-substantive corrections): TBD 

• Supplement: TBD 

• volume 2 of Part 2 fbltps;llcodes.iccsafe.org/content /chapter/1s4ssl) 

• Errata (non-substantive corrections): TBD 

• Supplement: TBD 

PART 2.5 • CALIFORNIA RESIDENTIAL CODE (!:!nps://codes.iccsafe.org/content/chapter/15513/) 
• Errata (non-substantive corrections): TBD 

• Supplement: TBD 

PART 3 - CALIFORNIA ELECTRICAL CODE (!!ttps,;Llgcc0l.safeljnks.protection.out1ook.com/? 

url=htt0s%3A%2F%2Fwww.nfpa.org%2Fcodes-and-standards%2Fall-codes-and-standards%2Fcodes-and-
standards%2Ffree
access%3Fmode%3Dview%26t%3Dother%26c%3DCALNEC2019&data=02°A,:TC01%7CLaura,Mills%40dgS&!!,gov%7C4184703fbf4747 

• Errata (non-substantive corrections): TBD 

• Supplement: TBD 

https://www.dgs.ca.gov/BSC/Codes 1/5 
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8/16/2019 Codes 

PART 4 • CALIFORNIA MECHANICAL CODE (btt~~12[1J.Q.Q!"g/2019/CMC/index.htmt) 

• Errata (non-substantive corrections): TBD 

• Supplement: TBD 

PART 5 - CALIFORNIA PLUMBING CODE (hllP..;/mP.ubs.iaP.mo.org/2019/CPC/index.html). 

• Errata (non-substantive corrections): TBD 

• Supplement: TBD 

PART 6 · CALIFORNIA ENERGY CODE (!rttps:1/c:odes, ic;c;safe.org/c;ontent/chapter/15564/) 

PART 7 - Vacant - formerly California Elevator Safety Construction Code (see Cal. Code Regs., Title 8) 

PARTS*· CALIFORNIA HISTORICAL BUILDING CODE (!rttps://c:odes,ic;c;safe.org/content/chapter/15782/) 

PART 9- CALIFORNIA FIRE CODE (!:!,ttps;llcodes,iccsafe,orglcontent/chapter/15583/) 

• Errata (non-substantive corrections): TBD 

• Supplement: TBD 

PART 10* · CALIFORNIA EXISTING BUILDING CODE (b.ttps://codes.iccsafe.orgkontent/chapter/15668/l 

• Errata (non-substantive corrections): TBD 

• Supplement: TBD 

PART 11 • CALIFORNIA GREEN BUILDING STANDARDS CODE (bnps://codes.iccsafe.org/content/chaP.ter/157611} also referred 

as CALGreen 

• Errata (non-substantive corrections): TBD 

• Supplement: TBD 

PART 12* • CALIFORNIA REFERENCED STANDARDS CODE (llltps;//codes.iccsafe,o~/content/chapter/15802/l 

• Errata (non-substantive corrections): TBD 

• Supplement: TBD 

•The printed versions of Parts 8, 10 and 12 are located in a shared binder featuring Part 10. 

2016 TRIENNIAL EDITION OF TITLE 24 

2013 TRIENNIAL EDITION OF TITLE 24 

PURCHASE THE CODES 

The California Building Standards Code (Cal. Code Regs., Title 24) is available for purchase 

from the following publishers or is viewable at no cost through several State Document 

.Q.gi;iository, Li bra ri es (b.np://www. I ibrary,. ca .grutf government-Ru blicati o ns/state-docu ment

d ei;iository.:P.rogra m /depositories) .. 

International Code Council (ICC) 

Parts 1, 2, 2.5, 6, 8, 9, 10, 11 and 12 

shoP..iccsafe.org_(httP.s://shoP..iccsafe,orgL), or call (800} 786-4452 

https:/lwww.dgs.ca.gov/BSC/Codes 2/5 
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International Association of Plumbing and Mechanical Officials (IAPMO) 

Parts4 and 5 

iaP.momembershiP..org_(h!l;P.s://iar;imomembershiP..orgL), or call (909) 472-4208 

National Fire Protection Association (NFPA} 

Part 3 -2019 

catalog.nfP.a.org_(httP.s://catalog.nf12a.org/NFPA-70-National-Electrical-Code-with-California

Amendments-P17223.as~). or call (800) 344-3555 

BNi Building News 

Part 3-2016 

www.bnibooks.com (httr;i://www.bnibooks.com). or call {888) 264-2665 

LOCAL AMENDMENTS TO BUILDING STANDARDS - ORDINANCES 

ORDINANCES (/SSC/CODES/LOCAL-JURISDICTIONS-CODE-ORDINANCES) 

APPEALS INFORMATION 

APPEALS (/SSC/CODES/BUILDING-STANDARDS-APPEALS) 

CALIFORNIA BUILDING STANDARDS CODE (CALIFORNIA CODE OF REGULATIONS, TITLE 24) 

The California Building Standards Code is a compilation of three types of building standards from three different 

origins: 

• Building standards that have been adopted by state agencies without change from building standards contained 

in national model codes; 

• Building standards that have been adopted and adapted from national model codes to address California's ever

changing conditions; and 

• Building standards, authorized by the California legislature, that constitute amendments not covered by 

national model codes, that have been created and adopted to address particular California concerns. 

All occupancies in California are subject to national model codes adopted into Title 24, and occupancies are further 

subject to amendments adopted by state agencies and ordinances implemented by localjurisdictions' governing 

bodies. 

About Title 24 

https://www.dgs.ca.gov/BSC/Codes 3/5 
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About Title 24 - Educational Video #3 

2019-2020 18- MONTH CALENDAR 

Contact us and we'll send you a printable version of our 2019-202018-month calendar celebrating the new 2019 

edition of Title 24. 

Back to Top 

REQUEST A CALENDAR (MAILTO:CBSCTRAINING@DGS.CA.GOV; BARBARA.T RUSLEY@DGS.CA.GOV?SUBJECT=PLEASE 

SEND ME A CALENDAR!) 

Accessibilicy VConfiguration/Footer-Utilicy-Links/Accessibilicy/Accessibilicy) 

Certification VCertification) 

Privacy Policy (/Privacy) 

https://www.dgs.ca.gov/BSC/Codes 4/5 
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f (https://www.facebook.com/CalDGS/?ref=settings) "# (https://twitter.com/califdgs?lang=en) 

D (https://www.youtube.com/user/CalifDGS) @ (https://www.instagram.com/dgscalif /?hl=en) 

in (https://www.linkedin.com/company/cadgs) 

Copyright© 2018 State of Callfornfa 
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2019 CALIFORNIA 
ELECTRICAL CODE 
CALIFORNIA CODE OF REGULATIONS 
TITLE 24, PART 3 
Based on the 2017 National Electrical Code" 

[ << First J ( < Prev j [ Table of Contents ] ( Next> ] [ Last » ] 

V 

Ci.I 
NFPA' 

A JC EXHIBIT 
De~fv~\(, 

'\ - \ C\. - l '\. 
Date __ Rptr._ 

WWW.DEPOBOOK.COM 

https://www.nfpa.org/codes-and-standards/all-codes-and-standards/ codes-and-standards/fr. .. 8/16/2019 
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Pnnions or this pohlitmion arc rcpmduc•cd with pcrmi!>Sion from the National Electricnl Code"', 2017 edition, copyright O 2016 
Notim,nl Fire Pm1cction Assodotion, Quincy, MA 02169. All rish1s rosorved. No ponioot< of NEC" n»t<tfal may he n:produccd 
c.x'-·cpt with pcnnissioo of the National Fire Pro1cc1ion Asscr.:.ia1inn. 

ISDN 97S-1-S570J-914-I 

Copyri1,h101020 16 National El«:tric:tl Code Held By 

Nntion.il Fire Prote<:tion Assnci:itiDn 

I 13,ucryrnnrch f>Jrk (P.O. Box 91<16) 

Quincy. MA 02269-9959 

Printed in 111c United Stmcs 
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Preface 

·n1i.s c,locumcnt i!=. P:m 3 of thirteen pnns of die ollici3.l tri~nninl l.:Om,pil:1tinn and publication or the adoption$, amcn<lmcnt.s and 
rcpcnl of .Jdminisu·ativc rcgulntion~ to Califrmlia Code. of Rcg11/atiom, nrle 24, alsn referred ,o ns 1hc Califonu'a Duildi11B, Srmtdatdf 
Code. This P.:11t is k"llown .-.~ the California Electrical Code. and incorporntcs, by .1dop1ion, the 20 l 7 edition of the Nntional J:.'h•crri
t'ill (',,ode M the Nation:,! Firu Prott""rtion Ass.ocia1ion wi1h the Califomia nniendmcnts 

The Califcmia /Juildi11g Siamlmt!s Cr1de is published in its entirety every three year~ by order of the C;,slifornia legislature. with 
supplemcntis published in imen•cning yc:i.rs. ·nrn Califomia legislature delegated :unhority 10 various State agencies, bo,1nfa, com
m.is..~ions and dcpru1mcn1s. to create building r~gul:uions to jmplcmcm the Smte·s s1ruutes. These huHding rcgu1Jtions or s1andards. 
have- 1he i;ame force of la\v. nnd 1:'.lkc effect 180 dnys. afrer 1heir publicntion uoless othcnvisc Slipul:,tcd. Th,· Califomiti IJ11ildi".f.: 
S1a,1dards Code :1pplics to occup:mcics i1\ the S1.i1c of California ,'\S tiJJJHlf=ited. 

A .::ity, county. or city ~nd coumy mny c..-.1:1.blish more 1e.-.uic1ivc building ~•andMds rcas:onubiy nc'-·cs.o;ary bet.."ttu..i:.c of Iot.-al climatic. 
geological or topographic.11 couditioos. findings: of lhe local condition(s) :llld lhe adopted 1~aJ building standard(s) muM be llled 
wilh the California Building Swndards Comntission to h~ome effective :ind may not be effecti,·c sooner llmn the dale lilcd with the 
C:11ifomi:1 Building St:mdar<ls Cotnmi~ion :md io no C':\SC soo11c r th:ul 1hc df.::<"Jive dace ol' thi.,. i:di1ion or Cal(famia Hui/ding Sum
dal'd.t Code. Loc:11 building sr:mdards lhac were adop1cd :md applic:iblc to previous editions of the Cal{fomia BuUdin.c: Sumdcm.ls 
c,,11, du 1101 apply 10 1his cdi1ion witl,ou, approprim" adop1ion and 11te required filing. 

'Ib familiori1.c yourself with the fom,:u of thi~ code~ it is suggested tbm use~ review the following contcn1.c;: 

• How To Distinguish Model Cotlc Lomgn:1ge From Calirtlmi:i Anl(:ndm<:nLr,; 

• M~rrix Adoption Tnblcs, Joc..•ucd at 1hc beginning of each chapter. 

Should you find pul>Jic';Hion (e.g., lyfX,gfitphfCa1) ..:1tors or inconsil)1COcii.:s in this i;odc or \l,dsh to offor co1lm11::.nl\ tow:ml impnwing 
ib rormat. please iddress your comm(.nt.s to: 

California Building Srnndnrds Commission 
2525 Na1oma; Park Drive. Sui,c l 30 

Sacramcruo, CA 95833-2936 

Phone: (916) 263-091.6 

Web P:ige: ww\v.dgS.c:'\.gov/hs.c 

Em:1H: cbsc@dgs.c:1.gm· 

( « First I j < Prev ] [ Table of Contents ] ( Next> ] [ Last >> 
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Aclrnowledgemc111s 

The 2019 UdifamiQ Elecfrfrt1I Code {Code) was dc\·dopcd through 1hc outstanding c:oll::ibura1ivc. efforts ur the D~panmcnt of 
Housing and Communit)' Dcvelopmenr, Division of Staie Architect. Office of the Sime Piro Marshal. Office of S1n1cwidc Health 
Plattni11s and Oc\'clopnic11 t, Cnlifornio Energy Commission. California Deportment of Public Health, C'11ifomia Stoic L:mds Com• 
mi~sinn. Boord of Sime und Coinn1u11i ty Cnrrcc1ir,n,, and the Califomia Building St:mdartl, Commission (Commi~sion), 

This collaborath·c effort indudcd the :issist:mcc of the Commission's CO<lc Advisol")' Conuniuccs and 111a11y other volunteers who 
wni·kcd lirdcssly to assist the Commission in the pruduction of this Code, 

Gl.wc,nor Edmund G. Brown Jr. 
Member.< of the Building Staudards Commission 

Raj Patel 
Elky Klau$.hr"1Jt!k.il<:r 

Larry Bnoth 
Jm•ilyn Ale£rc 

Sc,.,rctary MM}'bcl Bntjcr - Chair 
Steven \Vi nke-I - Vicc~Chair 

Mia Mor\'clli - Executive Director 
Michael L. Nc;1m1:1n - Deputy Exccu.tlvc Dir"'-ctor 

Erkk Mikiten 
Kent S:t~rtl.::i 

Pct~r San1illnn 

For questions on California slnle :tg<ni.:y amendmems: pll!ast: re for to lhe contm.·l list on the followin!!, page. 
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,•· .... ,,.. ...,]'':. ~- ., .. ,.-.,•,, ·'.~ ... ,,·.:..,· ' ·, ', 

How to Disti11g11ish Between Model Code Language 111uf Californi11 .4me11dme111S 

Tu disti nguish bclwc-cn model code lnnguagc. Md the i.neorp,mucd Cnlifonti.i nrncndmcnts. inclmling cxclu!.i\'c Califoniia .:mm
dords, C:,iifomin amcndmcn!S will appear in iial ic.1. 

Symbols in the mnr£ins indknlc the Sta tus of code ( hn.nge:!- :is follows: 

/SFMJ TI1is s)·mbol identities which Stalt! ~gency(s). by its ··:1cm11ym". h:is :unendccJ a sec-tion of 1he model code. For a (Omplcte 
lis tfn.g of the S!tHe :,gency acron)'t11s . .siee the App: lk:uion Section wilhin Chapter I. 

C 
A T11is symbol indicmcs o California amcndmcm has been niadc !o the model code. 

This syn1bol indiom~ !ho, 11 change has been ninde ion Clllifomi11 nmcndrnen1. 

> ·n1is ::-..ymbol inclica1cs ddt.1.inu ut"Ctl ifornia l:m,;uagc. 

N01i\TIONS USF.0 IN Tl-IE NATIONAi. ET.T!.CJ'RJC,11, COVE 

TI1c- following nol~lion :1ppc;1rs in the Nm;o,u,J Eh•cu icol Codr lo :tiJ 1he \H,cr ; 

Change.., ulher ll1au edilorial arc iudicale<l wilh gray slu:uJin~ wi lhiu section.,. An en Lire ligul't ~•1>tio11 wilh gr.i)' shadin~ in4-licalcs 
n change to an existing figure- . New sections, tab ll!S, ;md figures arc intli i::ited b;· a bold, italic Nin :1 ~.r~1y box 10 ihc lefc llf 1hc 11ew 
mrnciia l. ,\ n N nut to an Article 1i1lc indicite~ 1hot fhc ent ire Article i:c; new. \Vhcrc one or more complc1c p·t1r;ign1phs have been 
deleted, the deletion is indic:ucd by.n bullc1 (•) between the r :i-r::1graph$ tha1 n::n1nin . 
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CHAPTER l CALIFOk:-!IA MATRIX Al)OP'TJ()N TABl.r.S 

ARTICLE 100-DEFINITIONS 

i SSC. 
HCD OSA OSHPO 

AdOpl ingAgency SSC CG SFU I 2 l ·AC AC ss SS'CC 1 IA 2 l 
Adopt Enllro Article ! X X 
Adc,pl cntiro Ar Iida as nmendcd 
(.-,mended :.~·cn5 listcd bclM) 

X X X X X X X X 

Adopl onl)' 1ho:.e :;cet~ that o..R: X 
~stodbc1cw 

Anicic!Soction 
Coorcinalcn {$C:ltd1Vtl) I IX X X X 

~llas:!ecl Solar Phol.oi.dtaic ~rs.tern X ) X X X i I 
f!vilj;no (E:a;ro_,tion) X XI X I I 

ARTICLE 110- REQUIREMENTS FOR ELECTRICAL INSTALLATIONS 

BSC· HCD I OSA OS..-tPD 
Ad op ling Agenev SSC CG $FM I! 2 fAC ss SS/CC , IA 2 l 
Adopl Enliro J.r1i,:Jo ! X X 

Adopt ontiri! A.ttkio n ;1mond~d (:11m1m&d X X X X X X X X 
scctons IGled bcl01,) 
Adopt 0:11'11h0$e scc:tlcos thiil t are 11$1od 
bolo.-1 

ftr;ielo,'SCl'(lion 

110.2 i X X x X 
110.lS{C) I x_ X X X 

~10.13 Excopr/M X X Xi x 

~ EJ ( TobloofCor11onts ) ~ ~ 

! OP>< j 

' Sj I 
l 

X X 

X X 

i 
: 

I OP~' 
4 ; ! 

I 
X X ! 

I 

I 
i 

X XI I 

X X I 
I 

NFPA CA MEC_ARrtCLE 89 

NFPA CA NEC_ARTICLE 90 

NFPA CA NEC_ Ci-'.01 

NFPA CA NEC_CK02 

NFPA CA NEC_ CH03 

~ 1 NFPA CA fl.!EC_C1-iC4 

NFPA CA NEC_Q-i05 

NFPA CA NEC_a;oo 

NFPA CA NEC_Q-i07 
I 

·1 
I 

V 

NFPA CA NEC_QjCB 

NFPA CA 1-JEC_Cf-i0:9 

NFPA CA NEC_Annexes A_C 

NFPA CA NEC_AMexes O_J 

NFPA CA NEC_lndex 

-·-···-·-·•'------------

https://www.nfpa.org/codes-and-standards/all-codes-and-standards/codes-and-standards/free-access?mode=v... 8/16/2019 
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CHAPTER'? CALlf'O~V\ M1\TRIX ADOPTIO~ TABLES 

ARTICLE 200 - USE AND IDENTIFICATION OF GROUNDED CONDUCTORS 

AdopUno Ag:cney 

ltfopl cnWo ~!lido u amMOOd (amond'o'.11 
scc1iu:1s rl$1@d below) 

Adopl onl)' lhOO(; $e<:llolS lhoJ .ue l.steo 
bob·.•1 

! BSC
BSC j CG 

X ! 

HCO CSA OSHPO 

SFM 1 2 AC SS SS,CC 1 1R 2 3 4 S 
XXX XXXXXX 

ARTICLE 210 - BRANCH CIRCUITS 

OP~ !11 

1 DSC HCO OSI. OSHPO OPH I 
,_Ad_ •P~""-· g~Ag~""-.,,~-------+-e_sx_c .... i_CG__,,_s_F_M-+-x' ...... 2x-+-•-c ...... s;;_s+-s_sx,cc_+-x'+-'xR_,._x2_,..ax-+-'x-+-x-'+-~! __ I 

Af1c,ol EnlitA Arli:le I 
Adapt ont:m Ar15do ::I."> :1ma,rfad (amended X 
t.<.>etions l iS!(!ij bu low) 

Ai!upl onl:, tl1ose S~'<;lic.•ns u1a1 a1e I s~"<I 
b~bw 

210.12\A) 
210.;Q(O),IE) 

ARTICLE 215- FEEDERS 

X ! : 
; 

X ! 

t-Ad-•~PU.,,.•~g-•~9•_,,'"f~-------+-es_c_! ... s_i_g_- t-S_F,--M+~...;c-~-+-A_C+-Sc-~S-t/.-s_,,SIC,---C+c1+-1R_cs+-2_"+-p-;+-,+-s+-D-Pi-t-i:,_, 
Adcpl Entiml-.rticio1 X i X X X X X X X X X X 

Adopl o,,r,c .Attie!c ~s a1tw:r1rJc.d (:iimcnd'OO ! 
sccuoos r~co 0010w) 

Mo-;I On!/ those $CC1b'I$ th.al :ve I.Sled 
balJ,\' 

ARTICLE 220- BRANCH·CIRCUIT, FEEDER, AND SERVICE CALCULATIONS 

Adopt Enlim Artie.la 

Adopl c.nfm Artlclo ;.i:: ~mmOOct (srn,nd;,cf 
seetiens lislcd below} 

l osc-
8SC i CG 

X i 

HCO 05A OSHPO OP.< : 

SFM 1 2 •c SS SS,CC 1 1R 2 3 < 5 :1 
XXX X XXXXX 

--: 
{ <<Fl,sl } ~ { Tabluorconhlnts J ~ ~ 

~ :. 

' 

! ;~; . ,. 

V 

NFPA CA NEC_FM 

t<FPA CA NEC_ART!ClE 69 

NFPA CA NEC_ARTICLE SO 

NFPACANEC_CH01 

NFPACA NEC_ Cl·I02 

NFPAC/\NEC_CHJo 

NFPACA NEC_CH04 

NFPACANEC_CH()5 

NFPACANEC_CH06 

NFPACANEC_CH07 

NFPACANEC_CHOa 

NFPA CA NEC_CH09 

NFPA CA NEC_ Annexes A_ C 

NFPA CA NEC_Annexes D_J 

NFPACANEC_lndex 

https://www.nfpa.org/codes-and-standards/all-codes-and-standards/ codes-and-standards/free-access?mod... 8/16/2019 

Case 1:13-cv-01215-TSC   Document 204-91   Filed 11/13/19   Page 8 of 15

JA08463

USCA Case #22-7063      Document #1982415            Filed: 01/20/2023      Page 44 of 395



· ·••:::i-~' 
~ 

,_ 
·f .. ~ ,',:.·,., <•·;::I ... -:·,_ ,', . • 1• 11-t; • . ,c::..a • 1• ~•11u..111o.;: 

_ 11 11_ ..... , 
NFPA CA NEC_FM - - t·· -. NFPA CA ! IECJ'.RTIQE 89 

C:.liA l'1"ER J CALlfOR.NI,\ :\MTRIX A0017T'IONTABLEs 
NFPA CA NEC_ARTIC\.E 90 

NFPA CA NEC_CH01 

ARTICLE 300- GENERAL REQUIREMENT$ FOR WIRING METHODS AND MATERIALS 
,_ NFPACANEC_CH02 

85C- HCO CSA C-SHPO OPH ! •. NFPA CA NEC_CH03 

! Adopting A9enc:1 esc CG SFM 1 2 AC ss ss.cc ' lR 2 ~ " ' 
:11 

~ 

NFPA CA NEC_CH04 
i Ad'./'Jfll ,Enlirt: /HfW:lc X X X X X X X X X X X X ' 
] M.Qflf entro Articlo ..-.s ::unt::idcd .. NFPACA NEC_CH05 

l (~err.:1('(1:seciiol'l5-listed belov,) -- --I- --I-,_ NFPA CA NEC_CH06 
j .Atiopl onl1 llltr:!C' s~liom. lht::il ar~ l,slelf r NFPACA NEC_CH07 1 babw 

I Articli!'!Soc:lion ' NFPA CA NEC_Cf-lOS 00 •--NO --··-·-·· --- -- ·- --- --···-
' I i' 

·, NFPACA NEC_CH09 

ARTICLE 310 - CONDUCTORS FOR GENERAL WIRING ' NFPA CA NEC_Annexcs A_C ·' 

I BSC- HCO CSA OSHPO OPH i NFPA CA NEC_A1mexes D_J 
i Atlopllng Agency ~SC CG SFM 1 2 AG 5S SS/CC 1 1A 2 3 • 5 

:11 
,. 

i Ad0pt En Un: A~ICla X X X X X X X X X X X X NFPA CA NEC_ lndex 

I Adop1 cnt ro ,.:iJ11ct~ ~s omendoo 
! (ilfl1Cndod J.CtG1ion:; ErJcd bolO-,._) ' I Adopt onl•t tho!ic :cctlon::> tiinl ore r:::.:cd { -~ 
!Ucbw j·' 

!·. 
I ArJcli,,'Scdiai i 

! _..__j ~· :~ -- -- -~- -- -- --
'; 

ARTICLE 312 - CABINETS, CUTOUT BOXES, AND METER SOCKET ENCLOSURES 

I Adopllng Agency 

IICO ·--
OSI\ CSMPO 

2!'.!.~1i 
,-

SSC-
BSC CG SFM l 2 AC ss ss.cc I -,-ii~,- :i •Ts- ' 

I /wi;:ipt Entire Aru:b X X X X X X X X X X X X : 
! Adt.tpl oufro Arliru- as amom1cd 
i 1..vncnd('(I sor.lioM liS1i,d bolo,\·) 

i t:~~! only I hos<= s«tioos I hat ~•c tislod _., 

i ~,:k:l!l,'Scc.iibo . 
; I ; 

ARTICL E 314 -OUTLET, DEVICE, PULL, AND JUNCTION BOXES; CONDUIT BODIES; 
FITTINGS ; AND HANDHOLE ENCLOSURES 

I SSC- HCO CSA CSHPD tlPl·d ,__ 

ill 
I Adop1ino Agency esc CG SFM I 2 AC ss SSICC 1 1R 2 3 ., 5 
j Adopt En""' A,ticlo X X X X X X X X X X X X 
i An opt cm tire Ar11cJg :-,s amt':icki-d i j j(a'TK'ndcd scccicm.; listed bo5ov,) ! 
I Adopl oul,r ihosti sections thul .urct 1 se<1d i V 
. b4.:',w 

~ ~ ( T.iblo or Conhmts l ~~ ~~-
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I .. "· -- -~ - - .. ~• 9 
, .. ~= .. : 1 

_ 11 I -" NFPACANEC_FM -
. ' l<FPA CA NEC_ARTICLE 89 

' 
CHAPl'EJl 4 C:\l1FORNIA MATRtX AOOPTtON TABl..f.S 

NFPA CA NEC_ARTICLE 90 
,i 

NFPA CA NEC_CH01 
~/ 

ARTICLE 400 - FLEXIBLE CORDS ANO CABLES 
NFPA CA NEC_CH02 

i esc- l 
·~ :; NFPA CA NEC_CH03 j HCO DSA i O.'l>!PD DPH I ; ! 

ii ' t.doptio9 Anene/ SSC! C() 'Sfl.l , 2 AC ss i\SICC I' 1R ?. 3 4 .s ...:., NFP/, CA NEC_CH04 
t.ccrit Enlim Artidn X I X X X X X I X X X X X X f· :'! 
Ac!c:pt cn:jrt- Artldo ti!; :vnendGd ~-, NFPA CA NEC_CH05 

(ameo:;f'JU ~C"C'lions ri.:it-::-J te!owJ •·., 
NFPA CA NEC_ CHOO -~ -- ---- -- ·-- --- ,·; 

Adept only lhore :!jcction:; :hat urc lis~ 
~ l NFPA CA NEC_ CH07 be:ow 

Af1:defSo.e-iion 
.. ,1 

!i/ NFPA CA NEC_ CH06 
i I I I ..... , 

.. 1 NFPA CA NEC_CH09 

ARTICLE 402 - FIXTURE WIRES 
;, ~; 

NFPA CA NEC_Annexes A_C 

l esc- i HCC OSA I 0St1PO OPH I ('! NFPA CA NECj\nnexes D_J 
Adopting Ag~ncy BSC ) CG ! SFM 1 2 AC ss SS'CC , , I 1R 2 3 4 5 ii : 
Aoopi Encm'o Arlf<:lo X l i X X X X X I X I X X X X X ~-..:-: NFPA CA NEC _lnc!e:.: 

Adopt cn!lr.:! A.r:1:de as arr,endc<l I :,,; 
(amordcd !.CC.Jon:: li~to1 t-ctcw,; !,-·.; 
Ac:opt on:y &hroo ::;a::.ion~ :hol nrcllstcxl 

I 
... :(t 

txtow :.:,; 
M-cc,.;cc1ion I 

f~ [ 

ARTICLE 404 - SWITCHES 
.. , 
, ·Jt 

!esc. l HCO OSA OSHPO _l)'.'.'!.J1 /: 
esc I CG ! SFM ·- SS'CC!·1-T 1R ~2-3- ·4 --5 Adopting Agency ' 2 AC ss !:':'t 

Acq>I En6ro Arli(IO X i ! X X X X X I I X ! 
A6opt en!l,e A11:de dS ;srner,c!Ed 

! 
X X X X X I ' (-'mon,fad se,::tions rist@o:::I b':towji 

_, ., 
Acqlton'y~osce-:ions :hat :uoli~~ i X 
b:.-it>\'/ 

; _, 
! 

t~ Artdc/S~~n i 
.;o4FPN i ; X ' I 

.;04.4(C) ! 1 i x X X X X •i 

ARTICLE 406 - RECEPTACLES, CORD CONNECTORS, AND ATTACHMENT PLUGS {CAPS) 

) BSC· ) I HCO OS/\ I OSHPO DPH 

Adop11ng Agoncy esc i CG ! SFM I 1 2 AC ss SS.'OC I 1 ! 1R 2 3 4 5 I 
Adopt Entiro Artldo X ; ' X ! X X X X I I X I 

t,ccp! entire Ar1:do JS 31"1londcd I 1• I X X X X !I 
(aroon:J.ed soeuons. !ts..ilJCI tElow} i i 

Aoopt on·y tho~'3! soc:ions 1l~J aro Jrs\'.X:I X I I i 
V 

t®w I I 

i 
____.1. ___ ... I 

! ~ ~ ( T.Jblo of Conlonts l ~ ~ [~1 1 
L . . _,_.,. __ --· ... .. .... --. . .... ·----··-.. _, ...... _ ..... ____ ,_ ,, ..... -·- ·---•-"••·--•----- ___ ., .. ,. ,., ____ , N FP/( JI 
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• • 'JI.• ~11111 
- - ,., 

l"HAPTER !i CAllt"ORN IA MA.TR IX .AOOPTIO:\I T,\8LE$ 

ARTICLE 500- HAZARDOUS (CLASSIFIED) LOCATIONS, CLASSES I, II, ANO Ill, DIVISIONS 1 AND 2 

! :SSC· HClJ ) DSA 
Adopting Agertev BSC i (,'(; SFM 1 j 2 ( AC ss ss.cc 

OSHPD DPH 

Ucpl Erll1rQ Art!(ID X I X l I X X 

ACcpt entire ..\rtld0 as aml:!f"IC8cl 
I ! torncrdc,j :cction~ ~ted t:clow) ' Accpt onl:,i !ho.Jo .:::iqclioo,:i. that oro b t.;~j ; i 

llekiw l I AniClll'/S8:C1iGn 

I i I ~----------~---~-~-~~-~-~.- ---·- - - __ J 
ARTICLE 501 - CLASS I LOCATIONS 

ARTICLE 502 - CLASS II LOCATIONS 

Adopllng At)itl'\CY 

Accpt Enliro lv1iclo 
Ac'cpt onlirl! Artido as ~rn~dtcl 
(auttm:.ll!'J :s<:.>ciions tislOO lttJtn•;-) 

A~1 only hno :;cc!loos Lhcit arc- ll:.tYJ 
bC!-bi.-.. 

9SC· HCD f OSA OSHPD OPH 

BSC CG SF'A 1 i 2 i AC SS SS.O:: ' IA 2 3 • 5 
X X ! X XX X XXXX 

i i 

ARTICLE 503 - CLASS Ill LOCATIONS 

AdopUog Ag°"cy 
~En11:"cArtfcto 

1 SSC- HCC ! 0SA CSMPO 
esc l CG sFM -~,-'"12-;-A-c:--rs'"s:--rs'"s.cc=c-t--, T""'.m:--r-2--,--3 ,-• ,-s-1---111 

X X ii XX XXXXXX 

DPH 

11 _,,,, : 

1: 
j; 
., ! 

;)' 

NFPA CA NEC_FM 

NFPA CA NEC_ARTICI.E 89 

NFPACA NEC_ARTIO..E 00 

NFPA CA NEC_CH01 

.': i NFPACANEC_CH02 

-~ ! NFPA CA NEC_CH03 

NFPA CA NEC_ CH04 

NFPA CA NEC_CH0S 

NFP/1 CA NEC_CH0S 

NFPA CA NEC_CH07 

NFPA CA NEC_CMD8 

, , NFPACANEC_CH09 

) ; NFPA CA NEC_Annexes A_C 

NFPA CA NEC_Alln~xes D_J 

NFPA CA NEC_lndex 

:~~ only lho,;:o secilons 1h31 wo ti$t;Jd I v 

1--- - -~-----Jo•tidw'~,~---~-~-~-~~!~-~~~~-~~~~~~~~-~-~ ~ ' 
Ci] : ~ ~ ( Tabluof Conluot~ J ~ ~ 
NFPA 
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. . .. 
~! - I . . . II_ 

, . "" 
_ 11 

I '-;:I NFPA CA NEC_FM -
,1'!.,<f.r NFPA CA NEC_.o.RTICLE 89 

CHM.,-E.~ O CALlfO:-t.Nf,\ MATRIX AIXWTJON l ABLI::$ :· I NFPA CA NEC_AR'flClE 90 

NFPACANEC_CH01 

~~ NFPACA NEC_CH02 
ARTICLE 600- ELECTRIC SIGNS AND OUTLINE LIGHTING ;:,\ 

! SSC- HCD DSA QSHPO DPH [ :~- NFPA CA NEC_CH03 

f Adopting Agency BSC CG SFM \ 2 AC ss ss.cc \ 1A 2 3 4 5 ii • ' NFPA CA NEC_CHO< 
r Mop! Enti19 Ar1icle X I X X X X X X X X X X X 

1 Adopt onCre Anicl3. as ame:ided ~[ 
NFPA CA NEC_CH05 

1 (amor1d~ Sl?clicns r;:szw btlcu.) ~: NFPA CA NEC_CH06 
J Ac.topt Orf/ lh~c $ctlions thal OIO Es.I.Cd 

NFPA CA NEC_CH07 Jbob'N 
~ 

Artkl~/SccliOtl J. NFPA CA NEC_CHOS 
! I ------ • -•••N -- - - -~- ---... .. NFPACA NEC_CH09 

ARTICLE 604-MANUFACTURED WIRING SYSTEMS '?' NFPA CA NEC_Annexes A_C 

! Mopting Agenev 
SSC- HCO OS< GSHPO OPH I NFPA CA NEC_Annexes O_J 

SSC CG SFM \ 2 AC ss ss.cc 1 l R 2 3 4 s 
:1 I Adopt En lire Miele X X X X X X X X X X NFPA CA NE<: _Index 

! Adopl cnt-re Al1iel~ .:.s .i.me:ncfed 
I (3mcndod :,;cctiorc lir.1cd bob,.,) 

! 
i 

j Adcpc onl1 lho::iC ~,c<,1icn3 L'lat CHO 1::i1ed i fbebw l ~\ 
I Acid~:SCciion ; 

i "-" ! : ~ 
• .. · 
t ~., 

ARTICLE 605 - OFFICE FURNISHINGS " i 
M••-•-~---NNN-N•« NON-I! SSC- HCO CSA OSHPD 

J AdopUng Agcn~y 
---- ... .. ,...._ ·,Tiii. · ---··· 

- . 11 osc CG SFM , 2 AC ss SS.<;C 2 3 • s .:-;. 
l Ao'op1 El'llill> J..r1i:te X X X X X X X X X X ,-
Adopl cn1'1c, A,tic.C!) ,as ;unen~ 

! 
i' 

(an,<'ndOO sections listed beto.v) ,, 
A<lopl on1'1 tbos~ s.ec!b'lS. lhat 3re E!.tod i 

.. , 
bcb",•, ! 

. -
I Al:ic~Seclion j 
I I " 

ARTICLE 610 -CRANES AND HOISTS 

I Adopting A gooey 
BSC- HCO CSA OSHPO DPH I 

SSC CG SFM , 2 AC ss I SS,CC I 1A 2 3 . 5 ii Adopt Enlir;, Afli~ X X X X X X X X X X 

I Adopt ontiro Attid., a<S ilffl.)."Kfod i I (Mlcncfco scc!Jons llsloo bekm) 
I AdOpt M111tiose st<:tions 1ha1 rue I sled i 
1 be l:n, i V 
I ,r.;:/0,S,, . : 

~ JE]~ [i.) { <<: Fits! ) ! Tdblo of Contents 

NFPA . 
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·: .· ·.-· ·.·· :·. ~~... :...: .... ., .. : .. ·a 

(;HAP'f'f::m i CALIHlR:'lll.'\ MATRIX ADOPTION T.o\UL~ 

ARTICLE 700 - EMERGENCY SYSTEMS 

ssc. HCD DSA OSHPO I DPH 

1-""-0'--pl_lng-"-A"-g,_n_cy'--------+=-'-'·+c-'-·c,'--ll-$'--F-M-+-1-;l-'2-+-A-'-C+s:;-'·+=...c·.c....cc+'+l-'-A+2+3+4-+-+--.il 
Adopl Eniro Afli,.,o X X X X X 

A:dCOt eQtfro Anrcte ss amended' 
[tm10hdcd ~clotl:i li:;lod l:Jd cw} 

A-dopt o'III-/ lho=o oei=l~ tbal 0.,0 li:.. IOCI 
bobw 

ArticlelSection 
700.3(AJ 

700.3(8) 

700.3(C) 

70O.12{8)12)\'//Elt.1. 2. & 3 

X X X X X 

i xxxxxx 
X --~- ~- ,!_ _)£_ -~ ~--11 X X X I 

xxxxxx 

ARTICLE 701 - LEGAU.V REQUIRED STANDBY SYSTEMS 
BSC· HCD oSA ·-··-····· ·- .. ··-···· OSHPD ·---....... or,,] 

.. _ opc..1.1ng_=--A9=·'-"_,•Y'--------+ as-'-•-'c•I- CG-'-'--+6'--F-M_1- ' !...~ .. ~ ~ ~ .2-~ ~ .!._ _:_ .!_ __ j~ 
AdoplEntircAn~...lo X • • )( )C )( X X X X X [I 
Atfopl cntirt Aniclc ~ oma:tded 
(amcnde<I secLons lislcd bd:>o'J) 
Adopt onty1ho5e scc:tic:ns tha1 arelis.lcd 
bolo,, 

Th(! • ~a&.c:n lndl~ta• Ito.( Ille SL11! Fara t.lmt':a1'Ci iMkl~i:>n 01 :h,t (fl;ip:er or irld 'lfWll tOC'.i!Ot C. IC :t::ipl eJ,bll) 10 et'l/Chhlitt. !:ubjN.l 10 MCD t -·· 
ARTICLE 702 - OPTIONAL STANDBY SYSTEMS 

Acfoptlng Agenc.y 
Adopl Entire Articlo 

Ado pl Onl"f't Attic~ M amended 
{&mondOO SGC:lons lislod bolow) 

Ad'®I only thos.osedic:ns lh:JI arc lisktO 
bcbrJ 

BSC. ,_,_;c_o-+--~O_SA~--f-~-,-R- O~l.':._30 -; .. -.:-. OPti 1.'1 
OSC CG Sr-M 1 I 2 AC SS SS/CC 1 , , • -, 

X X X I X X X X )C X )C X X 

[ << f irst ] EJ T~!.l lo u,f Cc>nf-0111:. } EJ ( last» ] 

V 

liT 
N FPA 

NFPA CA MEC_FM 

NFPA CA NEC_ARTICLE 89 

NFPA CA NEC_ARTIClE 90 

NFPA CA NEC_CH01 

NFPA CA NE-C_CH02 

NFPA CA NEC_ CH03 

NFPA CA NEC_CHOd 

NFPA CA NEC_ CH05 

NFPA CA NEC_ CHOO 

MFPA CA NEC_ CH07 

MFPA CA NEC_ CHOO 

NFPA CA NEC_ CKOO 

NFPA CA NEC_ An naxes A_ C 

NFPA CA NEC_Annexes D_J 

NFPA CA NEC_lndex 

- .. l 
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CHAP'TER I C:,\J.lfORNIA M,ITI\I., ADOPTION TIIBLES 

ARTICLE eoo- COMMUNICATI ON CIRCUITS 

AdQpllng Agency 

Adopl Entite Arlicla 

Adopt tinfo-e Miel~ as ame:'\dl!d 
(~cooed seeUoi~ lisleO u-e.lowJ 
Adopt onl-J UlC'l:e aocticns lhBI ai o bled 
bob'll 

SSC· 
BSC CG SF<A 

X 

• SA 
AC SS SSICC 

X X 

OSHPD 

1FI 2 3 4 5 

X X X X IX 

---~··_J 

MFPA CA NEC_FM 

·l NFPA CA NEC_ARTICLE 89 

., 

NFPA CA NEC_ARTICL.E 9:J 

MFPA CA NEC_CK01 

, · NFPA CA NEC_CH02 

' NFPA CA NEC_CH03 

NFPA CA NEC_CH04 

NFPA CA NEC_CHOS 

NFPACANEC_CH06 

NFPA CA NEC_CH07 

NFPA CA NEC_CHOS 

NFPACANEC_CH09 

ARTICLE 810 - RADIO ANO TELEVISION EQUIPMENT NFPACA NEC_l,nn.xes A..C 

SSC. HOO OSA CSHPO OPH ! 
Adopllng Agency eSC CG Sf M , I 2 AC ss SS.ICC I 1R 2 3 ' 5 

Adopl Enlira Artide X X X X X X X X X X X X 
AcJopl cnlitO Aniclo ~ atnl:fllJCd 
t::v-ncf\dod seclWJns: li~od below) 

' ,\dept on!y thoscsoctk:in!: lh::H :uc li!: IC<l ! bobu 
Anlcl~.'S~bn t 

' 
ARTICLE 820 - COMMUNITY ANTENNA TELEVISION AND RADIO DISTRIBUTION SYSTEMS 

BSC- HCD •SA OSHPO OPH ! 
Adopting Ag<tncy SSC CG $FIA 1 2 AC ss ss.cc I IA 2 3 ' 5 

·1 Adopl E.nliro Articlo X X X X X X X X X X X X 
Adopl &nb,o Aniclo u ;1mo:,cfod 
[ilt'l'ICncled soctiORS HSU?<l O(!b,•1) 

-·--· 
Adopl onl:t those :.ectO'ls that aro LslCcl 
be-bu 

Artida!Soction 

ARTICLE 830- NETIVORK•POWERED BROADBAND COMMUNICATIONS SYSTEMS 

BSC· HCD DSA I OSHPD DPH 

Adopting Agency BSC CG SFM ' 2 AC 5S SSiCC I I rn 2 3 ' 5 

Adapt EntiroArllclO X X X X X X I X X X X X X 

Adapt enltro AAlclo as amanOOd I jamondod ~ctiCf\G: lrstod b-c-1ow) 

Adopt ont:, lhc.to ~octlons lhal aro Es.1od I 

~ ~ ( TabloofConumls ] ~ ~ 

~ 1 NFPA CA NEC .... An11exes O_J 

1 ., 
' . -~ 

v : 

Ci.] 
NFPA" I 

NFPACA NEC_l nde>: 

https:/ /www. nf pa. org/codes-and-standards/all-codes-and-standards/ codes-and-standards/free-access?mode=vi ew 8/16/2019 

Case 1:13-cv-01215-TSC   Document 204-91   Filed 11/13/19   Page 14 of 15

JA08469

USCA Case #22-7063      Document #1982415            Filed: 01/20/2023      Page 50 of 395



CHAP'll=R 9 CJI.LIFOR:'IIA M:\TRIX ADOPTt()N "IAULl:S 

CHAPTER 9 -TABLES 

esc- HCD I os, 
Adoptlng Atiency BSC (,"G Sft,1 1 2 l AC ss SS'CC 
Adopl !:nftfOAl1ICla X X X X I X X 
Adopt tnt;ru Artie!& 2.S amended i 
(&mendocf !Cct!c~ li:.tcd bcl:J-,.,.) i 
.\,Jopt en!:, lh~o ~oc.tioo~ lhllt o.rc list.ad i bcbw 

ArJem;secton ! 
i 

OSHPO 

1 1R 2 3 4 5 

X X X X X X 

-- ··-

OPH 

I 

--·--

1 I : 
; _I'\ j MFPACANEC_FM 

ij NFPAO. NEC_ARTICLE89 
,;,l 1 

. · l ! NFPA CA NEC_ARTICLE 90 
;~ \ 

c i i NFPA CA NEC_ CH01 

,; NFPA CA NEC_CH02 

NFPA C,\ NEC_CH03 

NFPA CA NEC_('.HO<I 

NFPA CA NEc_a;r,5 

NFPACA NEC_CHC6 

NFPA CA NEC_CH07 

NFPA CA NEC_ Oi08 

-; , NFPACA MEC_a-100 
: ; 

V 

NFPA CP. NEC_Annexes A_C 

NFPA CA NEC_A.nnexes D_J 

NFPA CA NEC _lnde>.: 

;--------------~---_ -_ -_ -_ -_-_ -_ -~ --------------,[-~] 
~ ~ [ T.ilitoorconte-nts ) ~ ( Las!>> ) "1 

NFP.A: 
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·STATE'OFCALlF.DRNlA 
·s·u1NbARb :AGREEttJ1ENt· 
, 51_0 ~1 ;! (~ev 0~lo;)) : 'Af3S.El:MliJ'l:T.NUUBER; 

: Ma:a-J\Yt --- - - -----~------ -~--=-"""'""'-;,;,;,;,.·,:-i; •i~i@ii_~,,.Jl,__-,,N- _c'-N""-~--,~p""•it;-,,:~,..:• ..;...,~.;..,..----~_;_i 

t th1s.Aweema::i_t i·;-.enter-;d:in:t{) baiwae;'.~~State.-f\_g;!WY~nct'ti:is_ !s_pqlrector Tiatnea··b?]qvi: 
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EXHIBIT A 

SCOPE OF ·WORK 

The 2016 California Elect1ical Code (California Code of Regulations, Tftle 24, Part 3) is based · 
on the 2014 National Electrical Code®. The California Electrical Code includes both provisions 
of the model code and amendments to the code adopted by California. The National Fire 
Protection Association, Inc. (NFPN 1

) owns the copyright to the National Electrical Code and 
the acronym (NECe). 

1. PROJECT SUMMARY 

Pursuant to Health and Safety Code Sections 18928.1 and 18942, the California 
Building Standards Commission (CBSC} and Natlonal Fire Protection Association 
(NFPA) will .coordinate 111e publication of the 2016 California Electrical Code (Title 24, 
Part 3). All activities hereto that are the responsibility of the NFPA may be carried out by 
or through an NFPA approved authorized 'licensee or subcontractor at the discretion of 
NFPA. The description NFPA and NFPA and/or Authorized Agent and Llcensee Is used 
interchangeably, except where noted. 

A. WHEREAS, NFPA is the sole owner of the copyright to the NFPA 70@ National 
Electrical Code® 2014 Edition, as well as the trademark to the title National Electrical 
Code® and the acronym NEC® {hereinafter referred 1o as "2014 ~EC"):' and 

B. WHEREAS, CBSC periodically adopts, approves and codifies electrical code 
. standards and amendments, which may be based on an ex!_sting r(]Odel ~l§9trloal 
code, and publishes them as the California Electrical Code, California Code of 
Regulations, Trtle 24, Part 3 (hereinafter referred to as the "CEO"); and 

c. WHEREAS, CBSC desires to publish a 2016 edition of the CEC containing.those 
portions of the 2014 NEC, as adopted by CBSC, that have been approved and 
codified by CBSC, tt1osa porllons of the 2014 NEC that have been modified by 
CBSC, and the California amendments thereto {hereinafter referred to as the "20·16 
CEC''); and 

D. WHEREAS, NFPA and CBSC desire to publish the 2016 CEC in a pre-assembled 
loose-leaf and fully integrated format on or before July 1, 2016; and 

E. WHE:REAS, NFPA and CBSC desire to mako arrangements for annual amendments 
to the 2016 CEC (hereinafter referred to as the ''2016 CEC Supplements"), errata 
supplements, and emergency supplements. 

NOW THEREFORE, In consideration of the mutual covenants set forth herein and for other 
good and valuable consideration, the Parties agree as follows: · · 
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furnishing copies or until one hundred and eighty (180) days after publication of 
the next edition of the CEC, whichever occurs first, without compensating 
NFPA. 

2. Make such changes to the Licensed Property as.CBSC determines are' 
required for the Code. 

3. Affix copyright and trademari< notices to the Code as directed by CBSC and 
required by NFPA~ 

4. Post all supplements which may contain material copyrighted by NFPA on the 
NFPA website In "read-only'' format 

B. By CBSC. CBSC hereby grants to NFPA an exclusive, worldwide license to copy, 
print, publish, distribute and sell the Code and all Code Supplements in accordance 
with th0 terms of this Agreement. 

5. SERVICE DETAILS 

. A. Technical Services. Immediately after the execution of this Agreement, NFPA shall 
commence the following services: 

1. NFPA shall, in accordance with"the specific formatting requirements and editorial 
and publication timetable herein, print, publish and make available for.sale to the 
State of Califomla, local governmental agencies, and to the general public, 
copies of the Code In a loose-leaf format. The Code shall be p1inted and 
published Jn a fully integrated format that incorporates, into a fully merged, 
contiguous and pre~assembled document, all portions of the 2014 NEC approved 
and codiflecl by the CBSC, those portions of the 2014 NEC that have been 
modified by the CBSC, and all qalifornla amendments. 

2. NFPA shall print and publish all 2O16 CEC Supplements on a regular basis so 
that all customers have available an accurate and up-to-date Code, provided, 
however, that NFPA shall not be required to print, publish and distribute special 
supplements for minor or Inconsequential errors or changes. Special 
supplements for minor or inconsequential en"Ors and/or changes shall be posted 
on NFPA website and shalt be provided to CBSC fo1• posting on CBSC's website 
In a "read-only" format. 

3. t'-WPA has provided CBSC with three (3) copies of the final text corresponding to 
the printed version of the· 2013 Coda, and three (3) copies of all 2013 
supplements, supplements In response to emergency regulations, and all related 
errata sheets, in an electronic version in efectronlc fo!'mat that allows editing of 
text solely for code development purpcses. 

; 

I 
l 
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A. NFPA shall, in accordance with the specific fonnattlng requirements and editorial 
and publication timetable set forth herein, print, publish and make available for sale 
to the State of California, local governmental agencies, and to the general public on 
or before July 1, 2016 or at a later date as set by CBSC, copies of the 2016 CEC In 
a loose-leaf format wherein all portions of the Licensed Property that have been 
approved and codified by Cl3SC, including those portions of the Licensed Property 
that have been modified by CBSC, as well as California amendments thereto, are 
fully merged and Integrated into a contiguous and pre-assembled form and not 
provided as separate sheets. To meetthe JuIy·1, 2016 publication date, CBSC must 
deliver to NFPA the proofed and approved final text on or before May 15, 2016. In 
the event CBSC fails to deliver to NFPA the proofed and approved final text on or 
before May 15, 2016, NFPA shall be provided with a period of 45 days from .receipt 
of delivery of said final text from CBSC in which to prtnt, publish and make available 
for sale the Code.· 

B. All those portions of the Licensed Property, be it cl1apters, sections, provjsions, 
tables, appendices, references, etc., which CBSC or any authorized agency does 
not adopt as a part of Title 24 shall bo shown with a stril<e through the language in 
the code. NFPA will show non~adopted language in legislative (strike thru) text and 
will note as not adopted by tile Slate on each page. 

C. All Errata and/or Supplements to the 2014 Licensed Property as originally adopted 
by CBSC as the Code which are thereafter generated by NFPA shall not be printed 

. in the Code unless expressly approved by the CBSC. 

D. CBSC shall submit to NFPA and/or Authorized Agent and Licensee its modifications 
to the 2014 Licensed Property. Within a reasonable time after. tho receipt thereof 
from CBSC, NFPA and/or Authorized Agent and Licensee shall furnish to CBSC a 

. copy of tile initial draft of the Code for review by CBSC. 

E. ·WITHIN a reasonable time after receipt of the inttial draft of the 2016 CEC from 
NFPA and/or Authorized Agent and Licensee,, CBSC shall submit its revisions to the 
initial draft to NFPA and/or Authorized Agent and Licensee. Within a reasonable time 
after receipt of CBSC's revisions to the initial draft, NFPA and/or Authorized Agent 
and Licensee shall make any further modifications and submit to CBSC a sec.'Ond 
draft. 

F. WITHIN a reasonable time after receipt of the second draft of the Code ·from NFPA 
and/or AL1thorized Agent and Licensee, CBSC shall submit its revisions 1o the . 
second draft to NFPA and/or Authorized Agent and Licensee. Within a reasonable 
time after receipt of CBSC's revisions to the second draft, NFP/\ anct/or Authorized 
Agent and Licensee shall make an~, further modifications and submit to CBSC a final 
draft. 

G. NFPA and/or Authorized Agent and Licensee shall thoroofter publish and make 
available for sale to the Siate of California, and to the general public, copies of the 
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Code. If CBSC promptly delivers to NFPA and/or Authorized Agent and licensee the 
submissions from CBSC as set forth in paragraphs above, NFPA shall ensure that 
the Code is available for sale within 1hirty~five (35) days of receipt from CBSC of-fully 
proofed and approved final text in either electronic format or camera ready copy. 

H. Time Is of the essence: 

1 .. Because the Code may have significant effects on the txJfety of the State's built 
environment and its citizens, time is of the essence in performing t11e herein 
duties. 

2. The July 1, 2016, date to publish the Code is of critical Importance, Publication 
is defined as the documents being printed and available for delivery. 

3. CBSC and t-:JFPA shall commit staff and resources to expedite their diligent 
work and coop·erate toward the within Publication schedules and goals. 

4, Due to the variations of their size and complexity, it is impossible to herein 
establish schedules for Publication of any Sup'plsments or Errata. Therefore, 
when CBSC submits any Supplements or Errata to NFPA, a Publication 
Schedule of milestone dates, includlng a Publication and Effective date, shall. 
be mutually determined. That Publication Schedule, due·to possible 
coordination with other contractors, is of crftlcal importance. NFPA shall notify 
CBSC within 15 calendar days following creation of the Publication Schedule if 
they, for valid reason(s)·glven, cannot meet the Schedule and Include a 
proposed Schedule which they can meet. CBSC must concur in the acceptance 
of any now Schedule. Wltl1out such no11fication, or concurrence with a new 
Publication Schedule, CBSC shall expect NFPA and/or Authorized Agent and 
Licensee to abide by the proposed Schedule. 

5." ·Neither NFPA nor CBSC shall be held liable or responsible for any times or 
dates set out in this publication agreement if such failure to meet that time or 
date comes about as a result of any strike, unauthorized work stoppage, civil 
unrest, legal requirement or impediment, storm, fire, flood or other act of God 
for which NFPA or CBSC Is not othetwlse responsible. 

I. Formatting, layout and other requirements not contained herein for publication of the 
Code will be set forth and/or.confirmed in subsequent correspondence between the 
Parties. Said formatting, layout and other requirements include, bu1 are not limited 
to, the following: · 

1. Code 

a. A "pre-ass~mbled code" numbered consecutively, printed oi1 20 lb. or 24 
lb. stocl< (depending on page count), 84 or higher brightness, 8-1/2" by 11" 
white paper In a seven-hole loose-leaf format confi_guration - the same 
configuration as that used for the 2013 CEC. 

b. The black body copy font shall be 10 pt. Times Roman with bold section 
num~ers. Headings shall be 10 pt. Helvetica bold. 

c. Each binder volume that has a ring metal greater than 2" shall be 
equipped with front and bacl< heavy~duty page lifters and, when containing 
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more than one Part of Title 24, a heavywweight reinforced tab dlvlder shall 
be included. 

d. Volume binders shall conform to the design and colors selected by CBSC 
and sized appropriately for the contents which shall be shrink wrapped to 
ensure completeness. · · 

e. NFPA and/or Authorized Agent and Licensee will Integrate existing 2014 
Licensed Property language with California amendments to be reviewed 
and approved by CBSC. First review and schedule will be agreed upon by 
the parties. 

f. NFPA and/or Authorized Agent and Licensee and GBSC will work out a 
schedule for completion of the code to ensure publication and its 
availability on or before July 1, 2016. Attachment C, Califomia Triennial 
Code Adoption Cycle Schedule will be used as the basis for developing 
this schedule. 

2. Index will remain.as it appears in the 2014 Licensed Property with California 
amendments as necessary. 

3. italics shall not be used to identify defined terms. · 

4. The front of each volume shall contain the following documents, This 
Information will be provided to NFPA and/or Al.Jtl1ori2ed Agent and Licensee 
by CBSC no later than April 1, 2016: 

a. CoverArt 

b. Preface 

c . Acknowledgement 

d. California Agency lnform~tion Contact List 

e. How to Distinguish Between Model Code Language and Californla 
Amendments · 

5. California language will bo in italics or other form as specified by codification. 

6. J'.'.11 chapters will begin on a right hand page. 

7. Running heads will read "2016 California Electrical Code" etc. 

8. State-agency acronyms will be used throughout the 20i6 Code. 

9. NFPA and/or Authorized Agent and Licensee will subrnit binder specifications 
'for approval by CBSC. 

10. The Matrix Adoption Table will be in the front ·of each correlating chapter of 
the Code and avallabl0 as a supplement so it can be Inserted in the front of 
each Code. 

11. NFPA and/or Authorized Agent and Licensee shall supply a postage-paid 
return card for each purchaser to apply for complimentary automatic receipt of 
all supplements and errata sheeis. NFPA and/or Authorized Agent and 

' l 
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Licensee wlll maintain the mailing list, and print, m•ail and verify dellve1y of 
supplements and errata sheets. 

12.A card may be placed in the Code advertising other NFPA and/or Authorized 
Agent and Licensee publications. 

J. Supplements and Errata 

1. Supplements to the code shall be printed on 20 lb. light blue paper, seven-
hole drilled and be indlvidually shrink-wrapped. · 

2. Supplements shall be printed to Insert by page substitution and contain a 
publication, effective date and 'Blue' on the bottom of each page. 

3. Regular supplements shall be published as needed .. 

4. Emergency supplemenis shall be published on an "as needed basis." 

5. Errata Sheets sl)all be printed on 20 lb. buff paper, seven-hole drilled and be 
lndlvldually shrink-wrapped. 

6. Errata Sheets shall be printed to insert by page subsiitution and contain a 
publication, effective date and 'Buff' on the bottom of each page. 

7. The number of the supplements shall be the number of the page where the 
section and paragraph reside~ followed by .1, .2, .3 etc. 

K Distribution 

1. NFPA shall establish a distribution method in consultation with th_e CBSC . 

. 2 .. NFPA shall distribute a minimum of 200 complimentary copies of the Code as 
per 11st provided by CBSC on or before Jl1ly 1, 2016 

3. NFPA may wholesale the Code to o1her re-sellers in California. 

4. NFPA reserves the right to include advertising material of related support 
products/services in distribution of the Code, provided said material is not a part 
of the official text of the California Electrical Code. Any advertising would be 
clearly denoted and Included as a separate insert. 
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Exhibit A, Attachment A 

Depository Libraries 

Under the provisions of the Library Distribution Act (Government Code sections 14905, 14906, 
and 14907), the libraries listed below have contracted with the Department of General Services 
to serve as complete or selective depositories. They agree to provide adequate facilities for the 
shelving and use of the publications deposited with them render reasonable service without 
charge to qualified patrons, and retain all publications received until authorized to dispose of 
them. 

Complete Depository Libraries 

One copy of each state publication as defined in Government Code section 14902 must be 
placed on deposit with each complete depository. In addition, provisions of the State 
Administrative Manual authorize those libraries mari<ed with an asterisk in the 11st below to 
receive the number of copies recorded ·after the ently. · 

California State Archives, 1020 O Street, Sacramento, CA 95814 
California State Libra1y, Information Resources and Government Publications, P.O. Box 

942837, Sacramento, CA 94237•0001 {IMS: 900 N Street, E-29) (two copies) 
California State University, Chico, Merriam Library, Government Publications Dept., Chico, CA 

95929-0295 
Fresno Cotmly Free Library, Government Publir-atlons, 2420 Mariposa St., Fresno, CA 93721-

2285 
Library of congress, Anglo•American Acquisition Division, Government Documen1s Section, 

. .1 Q1 Independence Av~ S.E., Washington,. D.C., 20540-4172 .. 
Los Angeles Public Library, Serials Division, 630 W. Fifth St., Los Angeles, CA 90071-2002 
Dr. Martin Luther King Jr. Llbr1:iry, Government Publications, San Jose State University, One 

Washington Square, San Jose, CA 95192-0008 
San Diego Public Library, Government Publications Unit, 330 Park 131vd., San Diego, CA 

. 92101 
San Diego State University, Malcolm A. Love Library, Government Publications & Maps 

Division, 5500 Campanile Drive, San Diego, CA 92182-8050 
San Francisco Public Llbrary, Government Information Center, 100 Larkin St., San Francisco, 

CA 94102 . 
Green Library, Receiving,_ Stanford University libraries, 557 Escondido Mall, Stanford, CA 

94305 
University of California, Berkeley, Government Documents Technical Services, 250 Moffitt 

· Library, Berl<eley, CA 94720-6000 · 
University of California, Davis, Shields Library, Government lnfonnation' and Maps 

Department, 1 DO North West Quad, Davis, CA 95616-5292 
University of California, Los Angeles, Charles E. Young Research Library A4510 Government . 

Information, Box 951575, Los Angeles, CA 90095•1575 
University of California, San Diego, Government Documents Unit, 9500 Gilman Drive o·t 75P, 

La Jolla, CA 92093-01.75 . 
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Univarsity·of California, Santa Barbara, Library, Serials Receiving, Santa Barbara, CA 93106-
9010 

. ! 
i 
i 

' 
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Exhibit A, Attachment B 

'Selective Depository Libraries 

Selective depositories receive one copy of each printed publication distributed by the 
Office of State Publishing. They also receive publications distributed directly by issu·ing 
agencies. Special subsets of the Selectlve Depository Libraries ai·e the Law Libraries. 
They receive one copy of each printed publlcatlon from OSP and a single copy from 
Issuing agencies. Law library depositqrles differ ln having special document retention 
requirements pursuant to section 14909 of the California Government Code. Law 
Libraries are indicated in this list by the term "Law" before their entiy. 

AK. Smiley Public Library, 125 West Vine St., Redlands, CA 92373 
Law Bernard E. Witkin Alameda County Law Libra1y, 125-12 St., Oakland, CA 

94607-4912 
Alhambra Public Library, 101 South First Street, Alhambra, CA 91801 
Butte County Library, 1820 Mitchell Avenue, Oroville, CA 95966-5387 
California Polytechnic State University, Library-Government Documents Section, 

1 Grand Avenue, San Luis Obispo, CA 93407 
Californla State Polytechnic University, Pomona, Library-Serials Unit, Building 

15, Suite 1919, 3801 W. Temple Ave., Pomona, CA 91768-2557 
California State University, Bakersfield, Walter Stiern Library, Library-Documents 

Section, 9001 Stockdale Highway, Bakersfield, CA 93311-1099 
Califomla State University, Dominguez Hllls, Library-Government Doeuments, 

800 E.Viciorta St., Carson, CA 90747 
California State University, Fresno, Henry Madden Library, Government 

Documents Dept., 5200 N. Barton, M/S ML34, Fresno, CA 93740-8014· 
Callfomla State University, Fullerton, Library-Documents State, P.O. Box 4150, 

Fullerton, CA 92834--4150 . 
Callfomla State University, East Bay, Library-Documents, 25800 Carlos Bee 

Blvd. Hayward, CA 94542 
California State University, Long Beach, Library Government Documents, 'I 250 

Bellflower Blvd., Long Beach, CA 90840-1901 
California State Universlfy, Los Angeles, John F. Kennedy Library, Government 

Information Services, 5151 State·universlty Dr., Los Angeles, CA 90032~ 
8300 

California State University, Nmthridge, Oviatt Library Government Documents, 
18111 Nordhoff St., Northrldge, CA 91330-8328 

California State University, Sacramento, Library-Documents, 2000 State 
. University Dr., East, Sacramento, CA 95819-6039 

California State University, San Bernardino, Library, 5500 University Parkway, 
SanBernardlno, CA 92407M2397 

CaHfornia State University San Marcos, Library, State Documents, 333 S. Twin 
Oaks Valley Road, San Marcos, CA 92096-0001 
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California State Universlty, Stanl~laus, Library, Documents Dept., One Unlverslty 
Circle, Turlock, CA 95382-0299 

California State U nfverslty, Board of Trustees, Office of Governmental Affairs, CA 
915 L Street, Suite 1160, Sacramento, CA 95814 

Law Calffornla Judicial Center Library, 456 Golden Gate Avenue, Room 4617, San 
Francisco, CA 94102 

Law California Western School of Law Library, 225 Cedar St., San Diego, CA 92101-
3090 
Chula Vista Public Library, 365 F Street, Chula Vlsta, CA 91910 
Contra Costa County Library, Documents Section, 1750 Oak Park Boulevard, 

Pleasant Hill, CA 94623-4497 
Law Court of Appeal Library, Second APP?llate District, 300 S. Sprtng St., Los 

Angeles, CA 90013 
El Centro Public Library, 1140 N. lmperiai Ave., El Centro, CA 92243 
Fremoni Main Library, 2400 Stevenson Blvd., Fremont, CA 94538-2326 
Garden Grove Regional Branen, Orange County Public Library, 11200 S'lanford 

AVenue, Garden Grove, CA 92840 · 
Law Golden Gate University Law Library, !536 Mission St., San Francisco, CA 94105 
Law Hastings College of the Law Library, 200 McAllister St., San Francisco, CA 

94102 
Honnold/Mudd Library, Government Publications Dept., Claremont Colleges, 800 

N. Dartmouth Ave., Claremont, CA 91711-3907 
Humboldt County Library, Public Services Division, 1313 Third Street, Eureka, 

. CA 95501- 0533 
Humboldt state University, Government Documents Section, 1 Harpst Street, 

Arcata, CA 95521 · 
Inglewood Public Library·, 101 West Manchester Boulevard; Inglewood, CA 

90301-1771 
Law Kern County Law Library, 1415 Truxtun, Room 301, Bal<ersfield, CA 93301 

Kern County Library, Calffornia Documents Dept., 701 'fruxtun Avenue, 
Bakersfield, CA 93301-4517 

Law Kings County Law Library, 1400 West Lacey Boulevard, Hanford, CA 93230 
Long Beach Public Library, 101 Pacific Avenue, Long Beach, CA 90822-1097 

· Law Los Angeles County Law Library, 301 W. First St., Los Angeles, CA 90012-31 00 
County of Los Angeles Public Libra1y, Lancaster Library, 601 W. Lancaster Blvd., 

Lancaster, CA 93534 
Coun{y of Los Angeles Public Library, Norwalk Library, 12350 Imperial Highway, 

Norwalk,CA 90650 
Law McGeorge School of Law, Library, Documents Dept., 3282 Fifth Ave., 

Sacramento, CA 95817 
Monterey County Free Libraries, Seaside Branch Library, 550 Harcourt Avenue, 

Seaside, CA 93955 
Napa City~County Libra1y, 580 Coombs Street, Napa, CA 94559-3340 
Oakland Public Library., 125 Fourteenth St., Oakland, CA 94612 

Lc1w Orange County Public Law Library, 516 N. Flower, Santa Ana, CA 92703~2354 
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Pasadena Public Library, 285 East Walnut Street, Pasadena, CA 91101-1556 
Redding.Library, Attn. Government Documents, 1100 Parl<yiew Ave., Redding, 

CA 96001 
Redwood City Public Library, Documents, 1044 Middlefield Road, Redwood City, 

CA 94063-1808 
Richmond Public _Library, Government Documents Dept., 325 ClVic Center Plaza, 

Richmond, CA 94804 
Law Riverside County Law Library, 3989 Lemon St., Riverside, CA 92501-4203 
Law Sacramento County Public Law Library, 609 Ninth St., Sacramento, CA 95814 

Sacramento Public Library, Central Library-Reference Department, ~28 I Street, 
Sacramento, CA 95814-2508 · 

Law San Bernardino County Law Llbrary, 402 North ' D" Street, San Bernardino, CA 
92401 
San Bernardino Public Library, Documents, 555 W. Sixth St., San Bernardino, 

CA 92410 
San Bernardino Valley College Library, 701 South Mt. Vernon Avenue, San 

Bern:;.irdlno, CA 92410 
L.aw San Diego County law Llbra1y, 1105 Front Si., San Diego, CA 92101w3999 

San Francfsco Siate University, Government Publications Dept., J. Pal.ll Leonard 
Library, 1630 Holfoway Ave., San Francisco 94132w4030 

Law San Joaquin County Law Library, l<ress Legal Center, 1st floor, 20 N. Sutter St., 
Stockton, CA 95202 
San Luis Obispo City-County library, P.O. 8ox 8107, San Luis Obispo, CA 

·9~403 . 
Law San Luis Obispo County Law Library, 1050 Monterey St., Room 125, San Luis 

Obispo, CA 93408 · I 
Law San Mateo County Law Library, 710 Hamttton St., Redwood City, CA 94063 

San Mateo Public Library, 65 West Third Avonu0, San .Mateo, CA 94402-1592 
Law Santa Barbara County Law Library, Courthouse, 1100 Anacapa St, Second 

Floor, Santa Barbara, CA 93101 
Santa.Barbara Public Library, P.O. Box 1019, Santa Barbara, CA 93102-1019 

Law Santa Clara County Law Library, 360 N. First St., San Jose, CA 95113-1004 
Santa Clara University, Government Documents Dept., Mic~el Orradre Library, 

500 El . 
Camino Real, Santa Clara, CA 95053-0500 

Law Santa Cruz County Law Library, 701 Ocean St., Rm. 070, Santa Cruz, CA 95060 
Santa Cruz Public L:lbrary, Documents Section, 224 Church Street, Santa Cruz, 

CA 95060 
Santa Maria Public Library, Reference Dept., 421 S. McClelland, Santa Maria, 

· CA 93454 
Santa Monica Public Library, 601 $anta Monica Blvd., Santa Monica, CA 90401 

Law Sonoma County Law Library, 2604 Ventura Ave., Santa Rosa, CA 95403 
Sonoma County Library, 211 E Street, Santa Rosa, CA 95404 

Law So'lJthwestern University School of Law Library, Government Documents, 3050 
Wilshire 
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Blvd., Los Angeles, CA 90010-1106 . . 
· Law Stanford University, Law Libra1y, 559 Nathan Abbott Way, Stanford, CA 94305-

8612 
Stanislaus County Free Library, 1500· I Street, Modesto, CA 95354-1166 
Stockton-San Joaquin County Public Library, 605 Notih El Dorado Street, 

Stocl,ton, GA 95202 
Thousand Oaks Library, Technical Services Dept., 2331 Borchard Rd., Newbury 

Parl<, CA 91320 
Law University of California, Berkeley, Law Library, Boalt Hall, Berkeley, CA 94720-

7210 
Law Law Library Documents Dept., University of California, 400 Mrak Hall Drive, 

Davis, CA 95616-5203 
University of California, lrvlne Libraries, Government lnfonnation Department, 

8l1lld,ing 520, Ayala Science Library Receiving Dock, Irvine, CA 92697 
Law University of California, Los Angeles, Law Library, 1106 Law Building., 405 

Hllgard Ave., Los Angeles, CA 90095-1458 
University of California, Riverside, Rivera Llbrary, Government Publications, P.O. 

Box 5900, Riverside, CA 92517-5900 
University of California, Santa Cruz;, University Library, Government Publications, 

1156 High Street. Santa Cruz, CA 95064 
Law University of La Verne College of Law Llbn:1ry, 320 East D St., Ontario, CA 91764 
Law University of San Diego, School qf Law Library, 5998 Alcala Parl<, San Diego, CA 

92110-2492 
Law University of San Francisco, Zies Law Library, l~endrick Hall, 2130 Fulton St., 

San Francisco, CA94117 
Law University of Southern -Cal!foml.a, Law Library, 699 Exposition Blvd., Los 

Angeles, CA 90089-0072 
University of Southern California, Government Documents, Von Kleinsmid 

Library, 3518 Trousdale Parkway, Los Angeles, CA 90089-0048 
Law Ventura County .Law Library, Courthouse, 800 S. Victoria Ave., Ventura; CA 

93009-2020 . 
Law Whittier College School of Law, Library, 3333 Harbor Blvd., Costa Mesa, CA 

92626 
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EXHIBIT 8 

PAYMENT AND COMPENSATION PROVISIONS 

A. Compensation. In consideration of the opportunity provided to NFPA by CBSC to 
make sares of the Code, no fees, royalties or other payments of any nature shall be 
required to be paid by CBSC to NFPA with respect to. this Agr-00men1 or the licenses 
granted hereunder. · 

B. Sale of Code, NFPA agrees to furnish the Code In loose-leaf fortnat on the following 
basis: 

1. NFPA shall make the Gode, desctibed in Exhlbi_t A Paragraphs 5 A 1. and 5 A 2., 
available to the State, local governmental agencies, and the general public at a 
price established by NFPA that will entitle the purchaser to receive all 2016 CEC 
Supplements, supplements to the 2016 CEC-ln response to emergency 
regula1ions, and all rel_ated Errata sheets from NFPA at no additional charge. 

2. Any bookstore or other vendor n;ay purchase the Code from NFPA for resale and 
may resell the same at any price which will entitle the purchaser to receive all 
subsequent 2016 CEC supplements, supplements to the 2016 CEC in response to 
emergency regulations, and all related errata sheets from NFPA at no additional 
charge. 

• 3. NFPA shall provide CBSC with three (3) copies of the final text corresponding to 
tho printed version of the 2016 Code, and three (3) copies of all 2016 supplements, 
supplements in response to emergency regulations, and all related errata sheets, 
In an ele<,'tronlc version in electronic format that allows editing of text solely for 
code development purposes. 

4. NFPA may sell the Code in any formats it so chooses, including but not limited to: 
priryt, eBool<s, and subscription service. 

5. NFPA and/or Authorized Agent and L!censee will send the state an annual report 
of units sold. Reports must be malled to: · 

CBSC Contract Adm;nistrator 
f<evin Day 
2525 Natomas Parf< Drive #130 
Sacramento, CA 95833 

C. State Code Distribution. The Library Distribution Act (LOA) established a system to 
distribute California State agency publications to libraries ln order to make such 
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publications Widely available to residents of the State of California .. During the tenn of 
this Agreement, NFPA shall deliver complimentary copies of the 2016 CEC, and 
automa1ic~lly, any 2016 CEC Supplements, supplements to the 2016 CEC In response 
to emergency regulations, and all related errata sheets, directly to -the Deposit Libraries 
listed in Attachmeni A hereto in the quantities set forth the1·eln, and one copy each to 
the Selective Depository Libralies listed in Attachment B hereto and copies to the-State 
agencies as directed by CBSC. NFPA shall obtain and retain proof of delivery of all 
materials distributed in accordance with this provision and make copies of such proof of 
delivery avalfable to CBSC upon written request until one year after termination of this 
Agreement or be willing to shlp addltional complimentary copies upon request. 

1. NFPA shall deliver up to 30 complimenta1y copies of the Code to CBSC and then 
deliver one complimentary copy for each new Commissioner appointed after 
June 1, 201 B to CBSC, ln addition to ihe delivery of the orlglnal 30 copies untll 
one hundred and eighty (180) days after the Publication of the next edition of 
2016 Code. CBSC shall provide with names and delivery addresses of the 
current and any new Commissioners as well as notifying NFPA of any . 
terminations. · 

2. NFPA shall deliver up to 200 compfimentary copies of the Code, together with 
any 20i 6 CEC Supplements, directly to the following state. agencies in the 
quantities specifled by CBSC. 

D. Subscription Service. In order to ensure that the 2016 CEC purchased from NFPA 
or any bookstore or other vendor is accurate and up to date, beginning from the time 
of the initial publication, NFPA shall make available to all purchasers of the 2016 
CEC, all 201tl. CEC Supp[ernents, all suppfc1ments to the 2016 CEC in response to 
emergency regulations, and all related errata sheets, at no additional cost. NFPA 
shall provide all purchasers with a subscription registration card which enables them 
to automatically receive such updates to the 2016 CEC in either print or electronic 
format, whictiever1i1e purchaser chooses. Electronic versions shall clear!~, 
distinguish and identify errata and supplement sheets with footer notes on each page 
as follows: '[Effective date]; Supp[ement, Blue', '[Effective date}, Errata, Buff'. 
Subscription to this service shall result in the subscriber being provided with cm 
entire, up-to-date 2016 Code. 

E. Funding . . NFPA understands and agroos that under certain provisions o'f Calrfornla 
law, CBSC may not obligate Itself by contract to an extent In excess of an amount 
appropriated therefore by the State Legislature as approved by the Governor. 

I 
I 

i i 
I 
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From: Hunter. <Alexander@DGS> 
. ;,.:-... ........ ·._ J o: ; __ ;:••oGS GBSC:-Sacramento ·staff" <GBSC-SacramentoStaff@dgs.ca.gov> :::-,'..:•.·,•.· 

Date: 8/1/2015 9:54:38 AM· 
Subject: Online-versions of 2016 Codes 

Good morning, 

Online portions of the 2016 California Building Standards Code published/printed by ICC are now linked on our 
. Codes webpage. However, the California Electrical Code published by NFPA and the California Mechanical and 

Plumbing Codes published by IAPMO are not yet available for online access. 

Thank you! 

-Alex 

Alexander Hunter 
Associate Governmental Program Analyst 
Department of General Services 
California Building Standards Commission 
2525 Natomas Park Drive, Suite 130 
Sacramento CA 95833-2936 
Office (916) 263-0916 
Direct (916) 263-5889 
Fax (916) 263-0959 
http:l/www.bsc.ca.gov/ 
alexander.hunter@dgs.ca.gov 

t, t, l>-
0> (1) .... 

IlcboPBE 
~.lr.D- ::i:: 
;ii ~ ..... -., b:I 

~,a' ..:.. ~I~ ~r.J) ~(X) 12/17/2016 
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NCB Coordination Sheet Department of General 
Services 

- - "' 

Document Identification 

EO .Assignment Number:. Division/ Assistant/ Phone Number: 
Building Standards Commission 

.. 
' . .. 

Subj~.ct: Program/Contact Person/Phone Number: 
'NCB's for Publishing Title 24 Code Katrina Benny 
Books· 916-263-1350 

Action Requested 
CBSC is seeking NCB approval for our Publishing Contracts of the 2016 Triennial, Title 
24, California Code of Regulations, this NCB process is renewed every 4.5 years. 

Brief Description of Package 
4 sets of NCB Contract Justifications, Contract Adverting Exemption Request and OSP 
Printing Waiver, for publishing of the 2016 Triennial Title 24, California Code of 
Regulations. 

Routing & Approvals 
By signing this form, I declare that I have no direct or indirect investments, 
real propertri or interest in any company, business entity, or organization 
that may involve this project or contract. 

Program 0Approv;ak . Date Exe.cutive Office . . 
Program Author G ~ j nl2D\10 Chief Deputy Director 

i Katrina Benny '( /./-'' ,, 
Program Reviewe~ 
Jim McGowan ~ .tf,-z$~~ Agency . . 

Procurement and Contracting Official Secretary (Must approve before 
(PCO)- (AD Deputy Director) routinQ to PD) 

Office of Legal Services . ' 
.. 

Alel< Holtz .. 

. Deputy·oirector Approval ·oate . 

Proofed by: . . Date .. I Enclosed {cfrcfe one): Disk or C'Q 
Deputy Director As~istant I Exe~utiv~ Offl~e Copy : .. 

Comments 

Original Sent to EO on: _______ _ By: ----------

Rev.10-09 Use this for NCB Routing only A Jt EXHIBIT_:L 
f'{\.6-_v v .e_l\\ 

Depont:: \ q _ \ "\ 
Date-Rptr

www.o£P0soott.c0M 
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Department of General Services 
Procurement Division 
GSPD-09--007 (New 11109) 

·For .PD .IJ~e. ot:lly . NGB#: ..... 

NON-COMPETITIVELY BID (NCB) CONTRACT JUSTIFICATION 
For.use on all information technology (IT) and non-IT goods and services acquisitions. 

Atiach to Std. 65, Std, 66 or Std. 821, as applicable. 

This justification document consists of two (2) pages. All iniorrnation must be provided and all questions must be answered. The "Required Approvals" 
secilon must lncllide a date for each slanature, as annropriate tor the transact.ion . 

. RequestinQ De :iartmei:itlnformatlon 
Agency: Department: OGS ~ 
Governmental Operations Californla Building Standards Commission {CBSC) 

("Includes Boards, Commlssions, and Associations} 

Institution (if applicable): I 

I 
) Deoartment Contact int.ormation '' f 

Contact/Buyers Name: Street Address: 
Molly Lovett 2525 Natomas Park Orive, Suite 130 

t 
Telephone: Sacramento CA 95833 l 

! 
(916) 376~1844 j 

FAX: Mailing Address: ! 
I 

(916) Same as above 
I 

E-Mail! ! 

Techn·ical Contact Name; Telephone: I E-mail: 
Katrlna Benny ( 916) 263-1350 Katrina.benny@dgs.ca.gov 

. ~·. -:. · -:-:::: :;,";/ _:~ • .. 1 ·.::; . ::, :<-'.';: ~,;:.:-: ·::: ,.: o",';d~~'fii.rtecreontiia4f1of0r:m~tIotf:/. ·,· > .. ·.,:.'., · .. ;..'.:··~·=:'•.::· :· ··.;: ;· -:;,• ·: .. . ' .., 
Contractor Name: 

. International Code Council (ICC) 
Contractor Address: 
5203 Leeburg Pike, Suite 600, Falls Church, Virginia 22041-3405 

Original Contract Total Original Amendment Amended Contract Has work 
Amount Excluding:*" Contract Amount:* Amount:" (If applicable) Amount:~ commenced? 

0 Yes [8l No 
$ o.oo $0.00 $ NIA $NIA Have goods been 

('Includes orig!nal acquired? 
("lncludes original contract ('Includes original ("Current amendment only) contract and all 0 Yes [8J No 
and-previously approved contract and previously amendments, including 

Attach '.!Xplanaiions for any 
amendm~nts) approved amendments) I current amendment) "Yes" answers. 

·. ?ro,lld.e11•br.lel:~B'r-!of)e,p~o.Ulj~'\aP."Ci!-U$ilien,~in~lutlliia ;ijlJ~p.c;ii:Js:~n.d./.oj-1$~t¥ltfos_:1he;contrac.for wnl :~roi,icle: · ·, 
JGC will provide services for the publication of the 2016 triennial edition of California Code of Regulations, Title 24, Parts 1 

~ (CA Building Standards Administrative Code), 6 (CA Energy Code), 7 (Vacant), 8 {CA Historical Building Code), Part 11 
(CA Green Buildino Standards Code), 12 (CA Referenced Standards Code), and all supplements and errata these Parts . ! 

. . · ;: ·:· ·:,i;¾f({i '.; ·_ .. :::,::;-:,;·~·,?:·.:.;\ ;C"':•, :-t::·.\\rJ-'•¢0.ntraci':Tvne,:and:Teinf>I:-:i..:,~t-::;(:.\ '\.~,.-,:,,f: .. : ··,: .. · .. : .:,;.:· ·. ' : :' ,. •. 
Contr<ict Ty.pe: Contract Tenn: Type of Award: Will this transaction be 
Select One: D Non-IT Goods financed? 

[81 Non.IT Service Begin: 07/01/2015 CMAS: • No _x_ Yes 
• IT Goods End: 12/31/2019 , Ma.ster: • --
D IT Service Explain late contract submittal i Competitive: • tfyes, attach the Statement of 
D fT Goods & (services only): \ Form 42: • Compliance to the State Financial 

Seivices I Markeiplace to this form 
... : · · .. ~~:!-( ~-~;t~f~~)~~~tI?f!i ~~-~~~'f-{f~;.~;::t": .1~(~};.f<~§.~~ tRiWif.eOSAtJ Drti~IS:!;~:1;:?} .. ~~·:; W if~~;~-i;ziYi~{:~ftitf ~J;:.}~)~-.:~:~:-i~·{ i~ \ ~ .. :~;-:. ~ . ~-.; I 

Department Agency Dept. of General Services 

Q_~ 
0 Denied • Approved 0 Denied D Approved D Denied 

'5'~?'$ ~ -::> 

Ir Signature of Director or Designee/Date 

Jim McGowan 

Signature of Agency Secreiary or Designee/Date Signature of Director or Designee/Date 

Type Name of Director or 
I 

Type Name of Agency Secretary or Type Name of Director or Designee 
See next page instructions See next paQe instructions 

••Excluding sales and use tax. finance charges, posiage and handling. 
Shipping charges are also excluded from the dollar threshold limits 
uniess the shipping charge is included in the evaluation such as Free 
On Board (FOB) Origin, Freight Collect or FOB Destination 

. .. 
Remit completed fo!Tl'I to: Procurement D1v1s1on 

Intake and Analysis Unit 
707 Third Street, 2nd Floor, MS201 
West Sacramento, CA 95605 

I 

f 
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Department of General Se,vices 
Procurement Division · 
GSPD·09-007 (New 11109) 

Signature Instructions for Agencies with an Agency Secretary 
This form requires approval by Agency Secretary or Agency Undersecretary and the department director or designee. The Agency 
Secretary may designate one person, In add!Uon to Agency Undersecretary, to sign on his/her behalf, of cabinet officer level (e.g., 
Assistant Undersecretary, Deputy Secretary,.etc., the actual title is dependent upon the Agency's organizational structure). The 
department director may delegate review and approval authority to his/her deputy directors and/or the Procurement and 
Contracting Officer. The director's designee shall send ratification notification to their director upon the designee's approval of 
the NCB transaction. The typed name and signature must match for both signatures. 

Signature Instructions for Agencies that do not have an Agency Secretary 
This form requires approval by the highest ranking executive officer or designee. The highest ranking officer may designate one person to 
sign on his/her behalf subject to DGS approval. The highest ranking officer may delegate review and approval authority to his/her 
deputy directors and/or the Procurement and Contracting Officer. The designee shall send ratification notification to their 
highest ranking executive officer upon their approval of the NCB. The typed name and signature must match. 

Complete responses must be provided for all of the following items. 

A. THE GOOD/SERVICE REQUESTED IS RESTRICTED TO ONE SUPPLIER FOR THE REASONS STATED BELOW: 

1. Why is the acquisition restricted to this good/service/supplier? 
(Explain why !he acquisition cannot be competitively bid. Explain if this is an emergency purchase or how the supplier is Ire only source for the 
acquisition and reference tile PCC that applies, i.e., 12102, 10301/10302, ~r 10340. 

The California Building Standards Administrative Code (CBSAC), California Energy Code (CEC), California Historical 
Building Code (CHBC), California Green Building Standards Code (CGBSC) and California Referenced Standards 
Code (CRSC) are not based on model building codes. However, in an advice letter dated June 6, 2001, from the 
Department of Justice (DOJ), it was stated that, "If it obtains the appropriate administrative approvals, the [California 
Building Standards] Commission may arrange for publication of [all parts of] the [California) Building Standards Code 
on a sole-source basis." The reasoning given was that it may be more cost effective and there would be more 
uniformity if the non-model code based parts were published by one of the model code publishers publishing the 
model code based parts. 

2. Provide the background of events leading to this acquisition. 
The publication of the CBSAC, CEC, CHBC, CGBSC and CRSC was comp~titively bid, prior to DOJ's letter. No 
publisher could outbid the model code publishing organization, which bid to publish these codes for no money. After 
a few years, the model code publishing organization became the only bidder. 

3. Describe the uniqueness of the acquisition (why was the good/service/supplier chosen?) 

In an advice letter dated June 6, 2001; from DOJ, it was stated that, "lf it obtains the appropriate administrative 
approvals, the [California Building Standards) Commission may arrange for publication of [all parts of] the [California] 
Building Standards Code on a sole-source basis." The reasoning was that it may be more cost effective and there 
would be more unifonnity if the non-model code based parts were published by one of the model code publishers 
publishing and selling the model code based parts. 

4. What are the conseqµences of not purchasing the good/service or contracting with the proposed supplier? 

If the commission does not cpntract with ICC to publish the CBSAC, CEC, CHBC, CGBSC and CRSC, it will cost the 
state to have them published, uniformity would be lost in the publication of the California Building Standards Code, 
arid potentially the commission.would have to enter into another contract for the sale of the CBSAC, CEC, CHBC, 
CGBSC and CRSC, if the publisher would not also sell them. 

5. What market research was conducted to substantiate. no competition, including evaluation of other items 
considered? 
The publication of the CBSAC, CEC, CHBC, CGBSC. and CRSC was competitively bid, prior to DOJ's lettei. No 
publisher could outbid the model code publishing organization, which bid to publish these codes for no money. After 
a few years, the model code publishing organization became the only bidder. 

2 
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Oepeitment of General Seivlcss 
Procurement Oivi~ion 
GSPO-00-007 (Nsw 11/00) 

13. PRiCE ANAL Y5i5 

1. Ho\V\~1as tho prl~ oi-rored determin~ii fo be: fafr IHIG raasr:mabie? 
"(Eliplalli w~at "the i:!asi& was fo'r"coinpir.s·ori elici:tnclucle CllBt ansJysai;'.is :ippllc:ibla.) 

There ism cost involved in ~his contr~ct The publisher recoups· Its publication costs In sale$ of the codes. 

·2; Describe -ahy ·cosfsavli1gs rGaliza.d :or. cosfa :ovolditid by ::i~quirlng the go0!ls/services from this supplier 

There is no cost involved in this contract. The publisher recoups its publication costs in sales of the codes. 

3 
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Department .of General Services 
Procurement Division 
GSP0-09-007 (New 11/09) 

Non~Competitively Bid (NCB) Contract Justification 
Corrective Action Plan 

This section must be completed for any NCB that could have been competitively bid but was not due to insufficient time to complete the 
competitive acquisition process. This does not apply to emergency procurements in accordance with PCC Sections 10302, 10340(b)(1) 
and 12102(a)(2). 

Complete responses must be provided for all of the following questions: 

1. Why is the submission of a NCB necessary and what are the determining factors that caused the problem? 
Explain why your department has not conducted a competitive bid. Provl_de the background of events (timeline) leading to the submission of this 
NCB. Identify any critical time delays or issues that prevented your department from completing this acquisition using a competitive process 
(i.e., budget, approvals. and/or appropriate analysis). 

2. What are the consequences of not having this NCB approved? 
Describe in detail the impact to the department and to the program(s) if the NCB is not approved. 

3. How will your department ensure adequate planning to prevent submittal of NCB's for goods or services 
that should have been competitively bid? 
Provide a detailed plan of your department's efforts to improve your acquisition planning to maxirni:ze the use of competition to meet your needs. 
This plan must include how the department will provide for a tracking system to ensure timely review of upcoming requirements. Departments 
acknowledge that submission of a corrective action plan is the basis for how the department will provide for sufficient time to use competition in 
the acquisition process. Failure to follow the Corrective Action Plan may result in the toss of your department's delegated procurement authority. 
This plan must be kept on file for future auditing purposes. 

4 
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STATE OF CALIFORNIA-GENERAL S'ERVICES PROCUREMENT oiv;siON 

CONTRACT ADVERTISING l;:XEMPTlON REQUEST 
(IN CALIFORNIA STATE CONTRACTS REGISTER) 

STD, 821 (REV. 10/2005) 

TYPe OF ReaUE.ST (CJ,cck Oll<1) 
r7J 1','0N·COY.PETITIVELY BIO (NCB) 
l!.J co~ JUSllFICATIO!II (attael> NCB) 

r. IMSC05ej 
NA'°" Katrina Bennv C l l ' I - I 

oErARJMENT, California Building Standards Commission 
DMSION: 

Government Code Secfior. 14825 {et seq.) requires that all 
agreamen1s entered lnto by slate agencles for services shall be 
published In the California Stale Contracts Register (CSCR), 
unless exempted. Agreements which have been exempted by 
Department of General Services shall be Hsted in the CSCR. 

• rrnaECOM RE!ATtO SERVICES 

30140 
CCNTRACT DESCRIPTION 

Publication contract for the publication of the 2016 trienniai 
edition oftbc California Code ofRegulations, Title 24. Parts !, 6, 7 
(vacant), 8, 11, and 12. 

! !ELEPHDII::: NUMBEH /NorcALM:1•/l>CIIXfo Atr!a CCI!&) 

ADDRESS: 2525 Natomas Park Dr. Ste 130 
ctTV,BTA,e.21P:~cramento, CA 95833 ! 

__j 

I 916-263-1350 
CONTRACT NUMBER CONTRACT AMOUNT AIAEl<!l'IENT AMCJJNT ff! _,r.,.b/oj CC"lTRACTPEJ:;100 

$0.00 

CONTRACTOR'S International Code Council (JCC) 
NAME AND ADDRESS CONTRACTOR'S ADDRESS (N1Jw.,or, ~/ 

07/01/2015- 12/31/2019 
FEDERAL EMPLOYER IDENTlf-lCATION 
NUMBER PROVIDE {CONTFACTOR'S NAME 

ONLY lF A NON• 5203 Leesburg Pike Suite 600 
COMPETITIVELY BID -,------,----' --------------- --------------- --
(NCB) CONTRACT IS (City, srnre, ZIP CDd~} 

PROPOSED Falls Church, VA, 22041-3405 

An exemption from advertising In the California State Contracts Register is not an exemption from 
Disabled Veteran Business Enterprise (DVBE) participation 9021 attainment. 

EXEMPT!Oll JUSTIFlCATION (Attoch sddiffonol tl>oeis if nectSs:J,Y} 

The California Building Standards Administrative Code (California Code of Regulations, Title 24, Part 1), California Energy Code (California 
Code of Regulations, Title 24, Part 6), (California Code of Regulations, Title 24, Part 7 - Vacant), California Historical Building Code 
(California Code of Regulations, Title 24, Part 8), California Green Building Standards Code (California Code of Regulations, Title 24, Part 
11 ). and the California Referenced Standards Code (California Code of Regulations, Title 24, Part 12) are not ba.~ed on model building codes. 

However. in an advice letter dated June 6, 2001, from the Department of Justice, it was stated that, "if it obtains the appropriate administrative 
approvals, the [California Building Standards] Commission may arrange for publication of[all parts of] the [California] Building Standards 
Code on a sole-source basis." 

The reasoning given was that it may be more cost effective and there would be more uniformity if the non-model code based parts were 
published by one of the model code publishers publishing the model code based parts. 

OATESIGNED 

,5:".-J7. -1::;;:-
SENDTO: I 

NA.ME: 
lMSCOOS 7 

Z-1 
OEPAATMENT: DEPARTMENT OF GENERAL SERVICES 

OMSIO/c PROCUREMENT DJVISlON 
,oo~ess, 707 THIRD ST., Second Floor 

· CITY.STATE. ZIP: WEST SACRAMENTO, CA 95605 

L _J 

,:v'.tt1;~btt;f..B~:g:\il.1:1~.~t~Vi~lft.",, -~ -~-~L:.f•.' h,.:-, ·; ~'- -:~ .. 
ACTION TAKEN ON REQUEST 

0 AP.PROVED O DENIED (See Below) 

AUTHORIZED SIGNATURE 

& 
DATE SIGNED 

COMMENTS 

Department: Retain Last Ccpy 
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STATE OF CALIFORNIA- GENERAL SERVICES PROCUREMENT DIVISION 

· CONTRACT ADVERTISING EXEMPTION REQUEST 
(IN CALIFORNIA STATE CONTRACTS REGISTER) 

STD. 821 (REV. 10/2006) REVERSE 

INSTRUCTIONS 

An exemption from advertising in the California State Contracts Register is not an exemption from Disabled 
Veteran Business Enterprise (DVBE) participation goal attainment. 

1. Submit the original and one copy of the completed form and all supporting documents to the Department of 
General Services, Procurement Division for review and actiou. (Attach completed, NCB Contract 
Justification fonn as applicable.) 

2. All applicable elements of the Justification form must be completed or the request may be denied. 

3. Do not provide the name and address of the proposed contractor unless the request is to enter into a contract 
on a non-competitively bid basis. 

4. All requ~sts must include comprehensive justification. 

5, Non-competitively bid contract justifications must _include a narrative of the efforts made to secure similar 
services from other sources. Refer to the State Contracting Manual Section 5. 70. 

GENERAL Ll\TFORMATION 

It is required by statute that State agencies advertise and bid all contracts for services over $5,000. It 
is the agency's responsibility to develop and adopt contracting procedures which maximize 
competition and effect timely and proper contract award and execution. 

The STD. 821, Contract Advertising Exemption Request, allows the Department of General Services 
to exempt agencies from these requirements when such action is justified. 

Exemption is granted by either an approved request to be exempt from advertising in the California 
State Contracts Register or by an approved request to enter into a contract on a non-competitively bid basis. 

Definitions ofRequests: 

REQUEST TO BE EXEMPT FROM ADVERTISING - A bid is going to be conducted. Request 
is made to be exempt from the requirement of advertising in the California State Contracts 
Register, which is required by Government Code Section 14827 et seq. The request is made 
because: (1) the exemption is necessary to preserve life or state property, or (2) there is an interest 
to the State that is so compelling that the agency believes an exemption is warranted. 

REQUEST FOR NCB CONTRACT • Request is made to be exempt from competitive bidding. 
because: (1) there is only one supplier that can perform the service, or (2) there is an interest to 
the State that is so compelling that the agency believes it warrants forgoing the competitive process per 
Public Contract Code Sections 10348 and 10380. 

Refer to the State Contracting Manual for additional in.fonnation. 
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. -.. ~. ~ 

Date: May 18, 2015 

To: DGS - OBAS 
707 3rd Street 
West Sacramento, CA 95605 

From: Katrina Benny, Staff Services Manager I 
Building Standards Commission 

Subject: Certification Requirement- NCB, ICC Part 1, 6, 7 (vacant), 8, 1"1 and 12 

l certify that this purchase is vital and mission critical for the Building Standards Commission. 

The California Building Standards Administrative Code (CBSAC), California Energy Code 
(CEC), California Historical Building Code {CHBC), California Green Building Standards Code 
(CGBSC) and California Referenced Standards Code {CRSC) are not based on model building 
codes. 

However, i.n an advice letter dated June 6, 2001 , from the Department of Justice (DOJ}, it was 
stated that, "ff it obtains the appropriate administrative approvals, the [California Building 
Standards] Commission may arrange for publication of !all parts of] the [California] Building 
Standards Code on a sole-source basis." The reasoning given was that it may be more cost 
effective and there would be more uniformity if the non-model code based parts were published 
by one of the model code publishers publishing the model code based parts. -

~~~ 
Katrina Benny, Staff Services Manager I 
Building Standards Commission 

Excellence in the Business of Government 
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< 
Sf,';f!: OF {)ALIFORNIA~ 0~ of State PYWshill.,g 

SERVICE RELEASE REQUEST SPeCIFlCATJONS 
OSP 55(),NE\f'.J (07/2012) . ,; . 

PATS Cl' RE.QlraST 

5/20/.2Q'l5 
AGENCY 

AJ/'fia/ds ET)? required (enter ~NIA~ if not appifcable). 
Fax this comp!~tr)tJ.ft:mn to: 91'6.323.4305 -er . 

ema11 it to your OSP Customer ~ervi~e Rep~s{frntst~1~:-
!OS? l:S'TIMA!s:NUMB: R (lfllVl!llolllo) .. 

0 ·. ' 't 

Builqing Sta·11dards Commission 
' PRCJECTTm.E ':-:, :. 

Publication of CA Code of Regulations, Title 24, Building Code Volumes 1 :-:-12 : . 
DU!SDATI: 

Trlennial Pi.ibllCliltions · NIA 

SPEClFlCA iaONS 
PROJECT oi:snl!IPTION 

. Bullding Standards Code Books 
SIIE-. CONT,'!ACT 't@JJI 

a-

rONTRA.C'r A:N'..CUl\;,. ll>,mr. :ap,,lleub~J 

$0.00 ,, 
Qllli'ffi'l'Y 

. .. 
.13 Volumes B 1/2 X 11- 4.5Y.ears 

•,V,'1,c/J 6~0DS OfWIJ/', 
,,,,,-ER 

Various 
llli'il.lt!<~f 

Binders +Printed Subscriptions 

oHIPTO 

Subscriptions 
ll!A!•.,ING lNSTRUCTIOIIS 

Varies 
S~1:ClAL JNS'mlJC'110NS 

SER>.nCF. REI.EA6Z JUSTll:JCA'nDN 

PACl<A!llll-/l3 

mall or ship• 
PROOl'S REQu:ns; 

Oves 0Nc 

INK: .. Number m Coloro: _t.,___ 
Large .Sofirus: Ov-es ·. • No 

:: . ·a1eeos:· 0Yes ·.• No 

All 13 Volumes of the California Code of Regulations, Title 24, Bullding Codes are -copyright model code 
materials from 3 organizations, lntemailonal Code Council, lntemailonal ,~ociatton of Piumbing and 
Meci'lanlcal Officials and :the National Fire Proteciion Assoelatlon .. 

W>li\E 

Kat,ina Benny 
Ta.EPMO~ •.. 

.916:-263--1350 
CSP C:USTOtAER BERVJCE REf'RE&-::::NTA'JiVl: 

.Jam~is. Grlffin 

CONTACT INFORMATION 

r 1 ; 

i:lAAIC'AOOIWi3 

ka1rina.benrw,@c1_gs.ca,~ov 

== 
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STATE OF CALIFORNIA-Office of Slate Publishing 

. SERVICE RELEASE DETERMINA TJON 
OSP 551 REV: (1/2013) 

The Office of State Publishing has reviewed the specmcations and 
delivery time frames for the project below. Piease keep this notice with 

related contracting information as your documentation. 

SERVICE RELEASE INFORMATION 
~EQUEST FOR PRINTING SERVlCES NUMBER 

05-2 '!-404-50-06188 
DATE. Oi= REQUEST 

. 5/20/15 
=XPIRATION Df. TE OF S:RVICE R:.c.~.S~ 

~EVl:WE08Y 

Noel Soliz 

AGENCY 
DGS 

AGENCY CODE 

404 
~ROJECTTITLE 

CONTACT NAME 

Katrina Benny 
CONTACT PHONE 

263-1350 

Publication of CA Code of Reguiations, Title 24, Buildlng Code Volumes ~ - 12 
~ROJECT SPECIFICATIONS 

COMMENTS 

:lSP CUSTOME~ SERVICE REPRESENTATIVE 

James Griffm 

CHE GK APPUCABLt JUSTIFICATION STATEMENT(S):. 

CSR PHONE 

916-322-1006 . 

STATEMEITT OF FACTS 

D (A) OSP does not have production time available to meet the customer's required deadline. 

0 (8) OSP does not have the equipment necessary to produce the requested product 

0 (C) OSP does not have- the expertise to successfuliy produce the requested product. 

O (D) OSP cannot accommodate the required turnaround lime. {less than 5 working _days) 

OSP VE:ND•OIJi 

'.Oves r;g)No 
OSP SERViC:. R!:LEASE 

[g)Y.es 0No 

O (E) The customer's location/shipping address does not make it feasible for OSP to accept the work. 

~ (F) Other Copyrighted Materials 

DETAILS 
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Depi:utment of General Services 
Procurement Division 
GSPD-09-007 (New 11109) 

'for P~ Use on!):' : 
'NQJ3-#: .•• •·•• ... 

NON-COMPETITIVELY BID (NCB} CON.TRACT JUSTIFICATION 
For use on all informa1ion technology (IT) and non-IT goods and services acquisitions. 

Attach to Std. 65, Std. 66 or Std. 821, as applicable. 
This justification document conslsts of two {2} page_s. All Information must be provided and all questions must be answered. The "Required Approvals" 

section must :r.clude a date for each signature, as appropriate for the transaction. 

RequesfimfD.e :ia'riment Information 
Agency; Department: DGS • 
Governmental Operations California Building Standards Commission (CBSC) 

(*Includes Boards, Commissions. and Associations) 
Institution (if applicable): 

. . ·_ Department Contact1nfor.mation 
Contact/Buyers Name: Str,eetAddres-s: 

1--M_o_ll..,__v L_o_v_ett ________________ 2525 Natomas Park Drive, Suite 130 
Telephone: Sacramento CA 95833 
(916) 375-1844 
FAX: Mailing Address: 

f-{'""9-'--1"""6),.__ ________________ -i Same as above 
E-Mail: 

Technical Contact Name: 
Katrina Bennv 

Contractor NalTie: 

Telaphone: 
( 916) 263-1350 I E-mail: 

katrlna.bennv@.dqs.ca,qov 

International Code Council (ICC) 
Contractor Address: 
5203 Leeburg Pike, Suite 600, Falls Church, Virginia 22041-3405 

Original Contract 
Amount Excluding:** 

$ 0.00 

Total Original Amendment . Amended Contract Has work 
Contract Amount:* Amount:* {If applicable) Amount:" commenced? 

0 Yes {gJ No 
$0.00 $ NIA $ NIA Have goods been 

{*Includes original acquired? 
(*Includes origir.al contract (*Includes original {'Current amendment only) contract and all D Yes 18) No 
and previously approved contract and previously amendments, including 
amendments) approved amendments) current amendment) ~~~s':1a~~:':.tfons for any 

Pr6vide.:a_{br:ieNll11$.PriPti'o.n:O(tb'e:a.ri(iutsinol'J,';Ji:i:cilicfiij~1:;3Ibia),>.~~iaJ:\tl/gf:.sent,i,t:~.ith~:c;Qn1r-,n~for:wiU·,nro:v-ide:· ··, ·•··,· , . 
ICC will provide .services for the publication of the 2016 triennial edition of California Code of Regulations, Title 24, Parts 2 
(CA Building_Code), 2.5 (CA Residential Code), 9 (CA Fire Code), 10 (CA Existing Building), and all supplements and 
errata to these Parts. 

Contract Type: Contract Tenn: i Type of Award: 
Select One: 0 Non-IT Goods ; 

!8J Non-IT Service Begin: 07/01/2015 CMAS: 0 
0 IT Goods End: 12/31/2019 Master: O 
0 IT Service Explain late contract submittal Competitive: •

0 0 IT Goods & (services only): Form 42: 
Services 

Will this transaction be 
financed? 
No_X_ Yes __ 

lf yes, attach the Statement of 
Compliance to the State Financial 
Marketplace to this form 

Department · 1 Agency Dept. of General Services 
~ A~~ D Denieo 

I D Approved D Denied D Approved O Danied 

"----/.::..._, I ·~ J <-ZiJ-G ----------~- --
(signature of Director or Designee/Date Signature of Age hey Secretary or Designee/Date 

Jim McGowan 
Type Name of Director or 
See next. page instructions 

Type Name of Agency Secretary or 
See next page instructions 

Signature of Director or Designee/Dale 

Type Name of Director or Designee 

"Excluding sales and use tax, finance charges, postage and handling. Remit completed form to: Procurement D1v1s1on 
Intake and Analysis Unit Shipping charges are also excluded from the dollar threshold llmlts 

unless the shipping· charge is included in the evaluation such as Free 
On Board (F.08) Origin, Freight Collect or FOB Destination 

707 Third Street, ·2nd Floor, MS201 
West Sacramento, CA 95605 

! 
l 

I 
I 
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0$1>artment af Ganimil S&JV!r.oa 
Procuratnant Oivillion 
GS?0-09-007 (N;;w 11109) 

:Slgill,ature·lnstnJcfions for AgcmciE.-s wah an A:geltC'tJ Secr~tary 
This form requires approval by Agency Secrel.aiy nr Agency Ur,rler~clary and ihe depm1menl directer or deslgnee. 'The Agsn.ey 
Secretary may designele one parson, in addl!ion t.:i AgenC'J Unoers9t?f&ta1y, to sign on his/her behalf, of cabinet officer lwel (e.g., 
Assist.int tJntJersecretary, Deputy Secretary, etc., the actual title is dilpend1:mt JJpon the A!lency's organizational sructure). Th<?. 
department director rm,y cleleg.ilte review and approv~I ~uthority to hlMher-deputy directors and/or the Procurement and 
Contraciing Officer. The director's designee shall s1em:! ratification notiflcl:llion to their director upon the deslg:me's approwil of 
the NCB transaction. The ltJped name and signaiure must ma'lch for bolli signatures. 

Si9nat1mi lr.structions for AgDnciin.; that do not have 1:1n Agent:y Ss-cretary 
This form raquire.~ approval by"tha h\ghast ranking exei:;,Jlive oflie9r or designee. The highest r.ankin.g officer may designate one peroor. to 
,;ign on his/her behalf sI1bject to DGS approval. The i'Jghest renk!ng offic!a'lr may oelegate r.i;,vi,ew and ~pproval aulhoriiy to hisiher 
deputy directors and/or 1he Prot::umimmt and Contracting Ofticsr. The desig11ee shall ssni:I ratification notificatinn to tlleir 
highest ranking ex.eculive officer upon their spprov:al of hie NCB. Thb iypetl mi:a1e and signature must match. 

Complete w.sponses ;:rmst be prl)v}deci for all of the following Items. 

A. .TH.IE GOODJSEBWCIE REQUESTED IS RESTRICTED TO ONE :§.ll?.J:!..IE~ FOR ltHE B,Es~ON§ :STA TED B'ELOW: 

'L Why i.;; the acq.uisiitlon r~t.ricted to· this g.oodl.1Servlcelsupp!i.,r? 
(E.xplllln wllY 1h!l Br:quisUi~n cannot be campetiti'lely bid. E.s11l~in if 1hts is zn em,rgenq purclw,~.;:, er how Iha supplil!r i$ tl1e only t:~~rcu fer the 
eCXjYlsitlon and rel?.:rence lite FCC that a~plle,, 1.e., 12102, 1030li10302, -0r 103~0. 

The Ca!ifomta Building CQde (CBC), California Residential Cods (CRC), California Fire Code (CFC), and California 
Existing Building (CEEC) will be based on four model building codes, :lhe International Building Code (18Cj, the 
lntenmtional Residential Code {IRC), the lniernational Fke Code (IFC), and ta'1e lncernationsl Existing Building Code 
{IEBC), respec!il.•ely. The Caufomia o:ides include bGth provisions of the model codes and amendments to those 
codes adop!ed by California. 

ICC owns the copyrights toihese model codes; tncreiore, ICC mustte the publisher of the CBC, CRC, CFr;::, and 
CEBC if they are each to going tci eon'cain mctlel code provisloris ?i'ld Calitomi~'s arnafldmerits to lhe model codes. 
If ICC Is no1 the publisher, California's amandmsnts to ·!he IBC, l~C, and EE-SC could not be published with th~ !BC, 
IFC, and IEBC provisions adopted by CaHtomia. 

2. Provide the backgrouncl ot events leadina to this a~quisiJtlon, 
Throughout most of the 1980:s, California publishad only i:he amendments ii m;id~ 10 ihe model building codes, using 
:the Office of Stale Publishing as the pubiisher. The building induutry ~id nc•t like having to r~fer back-and-forth 
hetween model code books End b·ooks conlalning C.allfomia's amendmemts to Iha mode! o::idss. Then,fore, in 1989, 
publii;anon sgraements were entarad into. pursuant to Heilllto and Safety Code Section ·18928.1, so tnat Calik:irnia's 
.irnendmants eould be pt1blisnoo Wi!h the model cotles !hey amend~d. 

3. Osm::ribu tho uniqurmess oi t~a acqui~itlon (why was the geod1!t~l\llt:tl/Bupplittr c:hoaon?) 

ICC owns the copyrights to 1he modsl bullding {;Odes upon whlch the CBC, CRC, CFC, and CEBC are based. 
Therefore, ICC must te the publisher of these C61ifomla building codes if lhey ar.s each going to contain mo.de! code 
;rro\'isions and California's amandtnsnt:s to the rnodel codes . 

.tl. Wh,:i,t aro t!J.e ccm-.equ~mccs cf not pum'husin11 the goodtm1wleo or eem1r1teting wm1 thtt proposed ~UP?lier? 

If the commission does not cor.tract wm1 JCC to publish the CBC, CRC, CFC, and C:EBC, it wm not be able to have 
the model codes actopted by CalJfomla published with Califomia's amendmernts to those model codes. ·rhe 
publishing sit1.mtion will retl.lm lo itlat which existed in the 1980s wh~n Galitomia's amendments to the model codes 
were not published with th1~ model codes they amended. Thltl was something tM bui!ciing iridustry found 
problematic. 

5. Wi'mt markfll res~rch was conductsd kl isu bstantuatiB no compet1fk1r.i, includhag svaluatlon of other i~ems 
CODSld~rnd? ; 
ICC owns the O:)py1ights to the modei building cod!'..:; urmn which the CBC, CRC, CFC, and CESC are based. 
Therefore, ICC must be the publisher of thG CBC, CFC, ::ind CESC If thay ara -each to going to contain model code 
provisions and California's amandmsnts to the mode'f codes. If the commission does riot contr,1ct with ICC, it will not 
be able to hsve the model codes adopted by California published vvith California's amendments to ti'lese model 
cocies. The building industry found the latter to ba unworkable. 

2 
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Departrr.ont of Goneral Services 
Pmcwem~ni Division 
GS?C-09.007 (Nnw 1 \/CO) 

S. ?A.ICE ,l\t~AL YSIS 

1. Ht!W-V/3~ the -1:lfit:e ol%,~d dete1·rn!ne.S to be }.11fr-am.l f.?asonab!3? 
(Explaln li•iiai the basii WB3 ior:comi;arison and "include:cost analyses as applicabie;) 

The;e is 110 cost invo~ied in this conlracl The publisher recoups its public:ation costs iii- sales of the codes. 

:z. Describe an}' cost. Sili'lings roa!i;:eti or costs avolch.;d by aequir-intf the gc,ods/zervi ces from this supplier 

There is no cost involved in th.is con~ct. The publisher recoups Its publication costs in sales of the codes. 

3 
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Department of General Services 
Procurement Division 
GSPD-09-007 (New 11/09) 

Non-Competitively Bid (NCB) Contract J ustification 
Corrective Action Plan 

This section must be completed for any NCB that could have been competitively bid but was not due to insufficient time to complete the 
competitive acquisition process. This does not apply to emergency procurements in accordance with PCC Sections 10302, 10340(b)(1) 
and 12102(a)(2). 

Complete responses must be provided for all of the following questions: 

1. Why is the submission of a NCB necessary and what are the determining factors that caused the problem? 
Explain why your department has not conducted a competitive bid. Provide the background of events (timeline) leading to the submission of this 
NCB. Identify any critical time delays or issues that prevented your department from completing this acquisition using a competitive process 
(i.e., budget, approvals, and/or appropriate analysis). 

2. What are the consequences of not having this NCB approved? 
Describe in detail the impact to the department and to the program(s) If the NCB is not approved. 

3. How will your department ensure adequate planning to prevent submittal of NCB's for goods or services 
that should have been competitively bid? 
Provide a detailed plan of your department's efforts to improve your acquisition planning to maximize the use of competition to meet your needs. 
This plan must include how the department will provide for a tracking system to ensure timely review of upcoming requirements. Departments 
acknowledge that submission of a corrective action plan is the basis for how the department will provide for sufficient time to use competition in 
the acquisition process. Failure to follow the Corrective Action Plan may result in the loss of your department's delegated procurement authority. 
This plan must be kept on file for future auditing purposes. 
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STATE OF CALIFORNIA- GENERAL SERVICES PROCUREMENT DIVISION 

CONTRACT ADVERTISING EXEMPTION REQUEST 
(IN CALIFORNIA STATE CONTRACTS REGISTER) 

S'TO. 821 (REV. 10/2006) 

Govemment Code Section 14825 (et seq.) requires that all 
agreements entered into by slate agencies for services shall be 
published in the Caifomia State Contracts Register (CSCR), 
unless exempted. Agreements which have been exempted by 
Department of General Services sheJI be listed In the CSCR. 

TYPE OF REOUES'f (C.l1eck or,o) 

r7J NON•COMPETITIVEL Y BID (NCBJ I SERVICE TYP2 

1 
0 NON-rTt:ELECOM RELATED SERVICE • ITITELECOM REl.ATED SERVICES 1.!.J CONTAAC'f JUSTIFICATION (artBch NCS) 

r,AMe: I Katrina Benny 
Ol:PAAllJ.ENT: California Building Standards Commission 

lli\1SION, 

AconeSS: 2525 Natomas Park Dr. Ste 130 
c,rY.STATE.2'P:t Sacramento, CA 95833 ,_ 

IMS COD: I 
C-l l I 

_J 

30140 
I CONTRACT DESCRIPTION 
1 

Publication contract for the publication of the 2016 triennial 
edition of the California Code of Rcguiatious, Title 24, Pans 2. 2.5 . . · 
9andl0. 

HONE NUMBER {NOi LNET-lnCIU<k>A/r:,, C e 

916-263-1350 
COITTRACT NUMBER COi\"TAACi AMOUNT ...,,loNW91T AAlOU'-'T ('I ,ApplaOloJ CONTRACT PERICO 

$ 0.00 

CONTRACTOR'S International Code Council (ICC) 
NAME ANO ADDRESS CONTRACiOR' S ADDRESS (Numbor, St1G8I) 

07/01/2015 - 12/31/2019 
FEDERAL EMPLOYER IDEt.fTI FICA TIO N 
NUMBER PROVIDE {CONTRACTOR'S NAJtE 

ONLY IF A NON• 5203 Leesburg Pike. Suite 600 
COMPETITIVELY BIO -=c-::-c---:::-::c-=-:c-:----· --------------------------------
(NCB) CONTRACT IS • /Oty, Stat~ ZIP Cede) _ 

PROPOSED Falls Church, VA, 22041-340:> 

An exemption from advertising in the Callfornia state Contracts Register ls not an exemption from 
Olsabled Veteran Business Enterprise (OVBE) participation goal attainment. 

EXEMPTION JUSTIFICATION (Atta<~ •<i<lil/:,noJ $17octs If noco<sSfY) 

The California Building Code (California Code of Regulations, Title 24, Part 2), California Residential Code (California Co!!e of Regulations, 
Title 24, Part 2.5), California Fire Code (California Code ofRegu1ations, Title 24, Part 9), and California Existing Building Code (California 
Code of Regulations, THle 24, Part 10), are based on four model codes, the lntcmational Building Code, International Residential Code, 
International Fire Code and the International Existing Building Code, respectiveiy. The California codes include both provisions of the model 
codes an.d amendments to those codes adopted by California. 

The International Code Council (l.CC) owns the copyrights to these model codes; therefore, ICC must be the publisher of these California 
codes, if they are each going to contain model code provisions and California amendments to the model codes. lfICC is not the publisher, 
California's amendments to the model codes cannot be published with the model codes provisions adopted by California. The building industry 
found the latter to be unworkable. 

l.·:-~:fitf:t.:f~\{~~©9,(~~~?JlEl')IT;iB~~!S!:O.J\1g:1_s1u>Nt:Y-=-.-··.: . : : . >. 
AC110N TAKEN ON REQUEST • APPROVED • DENIED (See Below) 

TEJ.EPl'!QlllE.NUMBER • .CALNET 2?'..?--0'7/6 
SENDTO: I 

,'!AME: 

AUTHORIZED SIGNATURE 

-a?-1< & 
COMMEITTS 

JMBc:x>!; 7 
. I 

OEPARTMEIIT: DEPARTMENT OF GENERAL SERVICES ---~ 
Z-1 

DJ\/ISJOr-t. PROCUREMENT DIVISION 
AooRess: 707 THIRD ST., Second Floor 

Cffi'. STATE.ZlP: WEST SACRAMENTO, CA 95605 

L __J 

Departmen;: Retain Last Copy 

DATE SIGNED 
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STATE OF CALIFORNIA-GENERAL SERVICES PRCCUR::MENT DIVISION 

- CONTRACT ADVERTISING EXEMPTION REQUEST 
(IN CALIFORNIA STATE CONTRACTS REGISTER) 

STD. 621 (n.EV. 10i2006) REVERSE 

INSTRUCTIONS 

An exemption from advertising in the Califomia State Contracts Register is not an exemption from Disabled 
Veteran Business Enterprise (DVBE) participation goal attainment. 

1. Submit the original and one copy of the completed fonn and all supporting documents to the Department of 
General Services, Procurement Division for review and action. (Attach completed, NCB Contract 
Justification form as applicable.) 

2. All applicable elements of the Justification fonn must be completed or the request may be denied. 

3. Do not provide the name and address of the proposed contractor unless the request is to enter into a contract 
on a non-competitively bid basis. 

4. All requests must include comprehensive justification. 

5. Non-competitively bid contract justifications must include a narrative of the efforts made to secure similar 
services from other sources. Refer to the State Contracting Manual Section 5. 70. 

GENERAL INFORMATION 

lt is required by statute that State agencies advertise and bid all contracts for services over $5,000. It 
is the agency's responsibility_ to develop and adopt contracting procedures which maximize 
competition and effect timely and proper contract award and execution. 

The STD. 821, Contra(i Advertising Exemption Request, allows the Department of General Services 
to exempt agencies from these requirements when such action is justified. 

Exemption is granted by either an approved request to be exempt from advertising in the California 
State Contracts Register or by an approved request to enter into a contract on a non-competit ively bid basis. 

Definitions _of Requests: 

REQUEST TO BE EXEMPT FROM ADVERTISJNG - A bid is going to be conducted. Request 
is made to be exempt from the requirement of advertising in the California State Contracts 
Register, which is required by Government Code Section 14827 et seq. The request is made 
because: (1) the exemption is necessary to preserve life or state property, or (2) there is an interest 
to the State th~t is so compelling that the agency believes an exemption is warranted. 

REQUEST FOR NCB CONTRACT • Request is made to be exempt from competitive bidding 
because: (1) there is only one supplier that can perforn1 the service, or (2) there is an interest to 
the State that is so compelling that the agency believes it warrants forgoing the competitive process per 
Public Contract Code Sections I 0348 and 10380. 

Refer to the State Contracting Manua! for additional infonnation. 
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./ 5;,,N•.,w.1: 
.... .. ( '.,. . 

• ""'J'c ~ 

Date: May ·18, 2015 

To: DGS - OBAS 
707 3rd Street 
West Sacramento, CA 95605 

From: Katrina Benny, Staff Services Manager I 
Building Standards Commission 

Subject: Certification Requirement- NCB, ICC Part 2, 2.5, 9 and 10 

I certify that this purchase is vital and mission critical for the Building· Standards Commission. 

The California Building Code {CBC), California Residential Code (CRC), California Fire Code 
(CFC), and California Existing Building Code (CEBC) will be based on four model building 
codes, the International Building Code (IBC), the International Residential Code (IRC), the 
International Fire Code (IFC) , and the International Existing Building Code (IEBC), respectively. 
The California codes include both provisions of the model codes and amendments to those 
codes adopted by California. 

ICC owns the copyrights to these model codes; therefore, ICC must be the publisher of the 
CBC, CRC, CFC, and CEBC if they are each to going to contain model code provisions and 
California's amendments to the model codes. If ICC is not the publisher, California's 
amendments to the IBC, IFC, and IEBC could not be published with the IBC, IFC, and IEBC 
provisions adopted by California. 

~~~ 
~ ~~~;:Jg Standards Commission 

Excellence in the Business of Government 
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STP,11: OF CALIFORNIA -Off//JO gf Stllte Fu~ hlng 

SERVJCE !KEL.EASE REQUEST SPECIFICATIONS 
OSF> ssq.NEW {0712012) 

PA"lt: OF REQUEST 

5/20/2015 
AG!:NCY 

Alf'f'iefds srn tsqu;red (.enter "/IJIA" if not Applicable). 
j;axthls oomp/et1u:l-torm to: 916.323.4305-or . 

eimi11 It to your OSP Customer ~erviae Repr£Jsentetive;, 
OS'P lUJ:T!~,lATi:: t~Ul,Ull!R 01 aslll!nbio) · -

0 

ai.11lclir.g Standards Commission , 
·p.noJECTTil'U: 

Publication _of CA Coda of F'--egulations, Title 24, Building Code Volumes 1 .-:· i2 . 
DIJEDA1c 

Triennial Publications 
!Fll,E Rf.ADY DATE 

. NIA 

SPECirlCA TIOJ\!S 
PJlOJEOT OEBCRIPTiON . , CONT!1ACT AMOUNT" t.'lli~n .api,~b»i 

. Bullding Stand_ards Code Books $0.00 .. 
Gu,,mrrv $11:1;. . .. 001,fl'R/\CT 11:Rl,1 

. ·-
· _ 4.5 Y. ears .13 Volumes 8 1/2 X 11· 

'Athmlrl1CODG r>tmr, -PAPER 

Vairious 
o,,.,,.::," 
Binders +Printed Subscriptions 

SHiPTO 

Subscrip-tions 
MAU.ING 11>16TRUCTIONS 

V~rles 
SPEClfoJ. -lllS'IW.IC'l'iONS 

811'1\llC.la RElV.GE Jl;IS'TIFIMTIO~J 

Pl'.CKAGIMG INJ'• . 

mall or ship .- Numb~r~ Colom: 4 

Largs .Solials: [Jy es ·_ONo PROOFS REQl.llRE.D 

_QYes 0No ,• ·sleeds:'OYee QNo ---

AH 13 Volumes of the California Code of Regulations, ntle 24, Building Codes are copyright model code 
· mat0rials from 3 organizations, !niernational Code Couno!l, lnternafional Association of Plumbing aoo 
.Mechanical Officials and the Nai:lonal Fire Proteotlon Association. . • .. . 

·CO?\l'f.ACT JN!=ORW!Ai!ON 
HAI.IE 

Katrina Benny 

Ja!.i!~. Griffin . 
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STATE OF CALIFORNIA-Office of Slate Publishing 

. SERVICE RELEASE DETERMINATION 
OSP 551 R!::V: (1/2013) 

The Office of State Publishing has reviewed the specffications and 
delivery time frames for the project below. Please keep this notice with 

related contracting information as your documentation. 

SERVICE RELEASE INFORMATION 
,EQUEST FOR PRINTING SERVICES NUMBER 

05-21-404-50-06188 
·IOATt: OF REQU::ST 

5120/15 
r=:XP!RATION DATE OF SERVICE R::..::'.AS::. 

'l.EVIEW:::O!lY 

Noel SOiiz 

AG:NCY 

DGS 
AGENCY CODE 

404 
'ROJECT TITLE 

!CONTACT NAME 

Kairina Benny 

!CONTACT PHONE 

263-1350 · 

Publication of CA Code of Regulations, Trtie 24, Building Code Volumes 1 - 12 
~ROJECT SPECIFICATIONS 

::OMMENTS 

OSP CUSTOMER ScRVICE REPRE:lENTAT!Vi:. 

James Griffin 

CHECK APPLICABLE JUSi1FlCAilON STATEMEN'f(S): 

\CSR PHONE 

j 916-322-1006 . 

STATEMENT OF FACTS 

0 (A) OSP does not have production time available to meet tile c;:ustomer's required deadline. 

LJ (B) OSP does not have the equipment necessary to produce the requested producl 

· D (C) OSP does not have the expertise to successfully produce the requested product. 

O (D) OSP cannot accommodate the required turnaround time. (less than 5 working da~1s) 

l
OSP VEIJP.OUT 

0Yes !XiNo 
jOSI' S:RVICE R:LEASE. 

f ~Yes 0No 
' . 

D (E) The customer's locatiol'l/shipplng address does not make li feasible for OSP to accept the work. 

igj (F) Other Copyrighted Materials 

DETAILS 
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Dl9i:nrtmGnt of GanrJrnl Sorvf<;/')$ 
Proev~mem DMsio11 
GSPD·'»-007 (New 11/00) 

NON..COMPETIT!V~L Y' $JD (NCB) CONTRACT JUSTIFICATJON 
.Far usa Me~ ~orm.ailon taehr.o!ogy ,fli'J tll'ld 11011-JT good&·lllnd tiet11Jc:o~ aoqui~IIHJns. 

Alrech to St,;. ·65, std. fi6 or Std. 621, .ea .!!pplltllbl9. 
·ihis justification doc11111ent con:ustG of'two (2)·pagas. All infosmation mtm! ,oo pro\lY.led·,mr:h1U 'quesl!i:lns must b~ sh'lll'Ja/~. Toe 'Require<! Apprc•,:it~' 

sedion mcat-includo a datsfor aach :i n;;t,; as a re rlam wrtheminal!Cllon. 
·.•: •· :-, -· .; ·->:-

Agem::y: 
Govemm&ntal Opor.atlons 

l ·ospan:it1oot: .DG£J • 
l Callfomia B11lldirn9 St@ndards. Commlmon (CBSC) 
i •1r,duc!e11 Boaros Cornmisslflm. 1mll Asgoclallons 

-:-: :-:::!.: .:::. ·,·-::::::.:::.·.,: · .·.:-: .. •.:.·. : .. • :.· 

C0ntac:t/BU1JtwS !Mame: :Str.ee:t Ad l.1ress: 
Mol L.ovatl. 2526 Nmtcimaa fla.1{ Omre, 3ult..i ·um 1--T..;..e-"'1"'"'a,._ph..;;0""n"'"a"'":.;,._ ______________ Smcramento CA 95833 

916 375.1:3411, 
FAX: . Malllnti Addr.aae: 

....._.9'"'"1 ..... 13.._ ________________ __, ~amtu.s ab~vi, 
·E--l\li!iill: 

SO.Oil 

(' lilcll.lda:i 6,lglr!aJ COO!rllel 
and p11Svicusly !.\)))lmveiJ 
amendments} 

Coiltmet Ty~: ; 

$0.00 

("l n cludeo 01101nn1 
r.oritract 11rid pm_,1,ioualy 
!lpproved 'l!nitim:lments) 

Select O.ne; D Non-IT Goods 
I8I 111011-IT Service · J3egin: 07/01/2015 

'End: 12m·11201s 

.. 
$~,JJA 

Amllndsd COntrQct 
Alnouni:~ 

$NJA 

(·Curront amondm~nt,cnly) 
flnc!udos ortglnni 
ciJnll'act iln'd all 
amondmar.w, Jnch1aino 
cumml ;u-n9ndmont) 

! Typo of Aw-iiri:l: 
I 
I 
i CMA.S: 0 
·Mriiifoir.: • _Y.oo 8 TTG00ds 

rr Service 
D lTGoods& 

Explain late contra-cl subrnmal 
{services only): 

CompotlUve; -D lf.;yt3S,:atlaeh.theSwtoment-of 

Ssrlllce.s 
Form 42: D Gon1plianci1 to tfi~-Slata·Flrinnciel 

:! 
1 

. I 

: ~._.;:'.~~~-~~lf:~~ii?,¼•g~!J~.. -~ • ~'· ;,,r;t~.£j ~ .. ~}~~~~~~f.J~i.;~~~~£ 
. ,¥~ , , Ma rketp)nca to ih!s for/)1 

, . -2~'1~":~J~f_f~..;~1~~.Pl;:!;~~J,~:~~:~2~!:~-~~,rii';.~~~,~(;:~~;~~~i'.~ 
Dep:srrtmant 

~~-- 0Danlel1 
~ . ~~1;;-

nnture of Olroctcr or O&algnte/Date 

At;imcy ~t ril Genem1 Ss:yloos 
0 ApJlTPVed • t•s11!0d O Apprcvtd O Denied 

SlgMtllm of ;\ga11cy Secratary or Daslgno8/0ale .Signal-..rc of Dlro~or or Pesi9nll'6/0ate 
I 
I .Jim McGtlwen 

Typi; Nam,. Ill Dimi::tor 1,r Typo NMiO of A9"oocy S~lAI)'· or 
See n1<xt png-e IAslructlons Se& tlmrt a e in&tfl.letions 

-exc1ul.!i~ inies and o5e 1~x. l in.'JnCI) ch:a:rgP.!.I, PQsmoe 11ml har..dfing. Rom~ cornplolGo tom, to: 

Type Nl!mll cir O!r!llllor or Do~~:=-_j 

Shlppln_g char_ges. a·rn also e~Cluded from the donnr th reshold limits 
unlO'!lS !he 11111pp1119 charge J~ Jnclu(!od in ttie ev&IU'lllon suell ai free 
011 Boord (FO_i.J Oit/[n. Fri!lght Qalhtal or FOB Desl:lr\'16mi 

l 

ProC)Ur&monl DM~lon 
lmllko .iml Aml)y&l~ Uni! 
707 "Ol!rd Slrtl!i~ z>l Floor, MS2.01 
W(lat~~Ol&lj~. CA '96~0.!i 
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l}~partmant of Ganaral Ssrvlcas 
Procoroment Dlvls !On 
GSPO-Oi-007 (Nt,w,•1·1iG9) 

Signature lnstroctian$ foi· Ag~m:t-0s with .,m Agency S~el'titary 
This form requires approval by Agency Se.crciary or Asen<:<; Under-secretary and t.h'8 departm:111t dlr-ectGr or deslgnoo. The Age!lcy 
Secl'=tary may designate one parson, In ar.kfition It> Agency Undersecrelaiy, to liign on h1!1.lhar behalf, of cabinet officer level {e.g., 
NJ:ii:itant Undersecretary, Dspllty S3<'.rntary, e::c,, the aiictwal llile is dep!!ndan! upon the Ag.eracy's organizs!iom,il struc!ure). The 
department dir:ector m<-1y delegate review and approval au1hority to hisJhen.:leputy_ dir~ctors and/or the Procurement and 
Contracting Officer. The diractor's designee sh;;;ll send r,atificatlon notification to their direct,:>t. upon the designee's approval of 
!he NCB transaction. The typed name :and signature must rnatch for bolt. sl,gna1ureii. 

Si~riature lnstm<rtlons for Agencies that do not. have an Agenr.:y :Secret ary 
ihis ronn roquilies approval by the higneilt ~t1king exeei.rt!ve officer or tiesiSnee, The highest mnking officer moy cieslgnete one person to 
si,gn on hi6/har behalf sut>jeci to DGS approve!. The hlghast ranking officer may <lelegz'te ravlsw and approvai authority to hie/her 
deputy t1/rnclo1-s an-elf.or the P~ocurernent and ContracUng Officer. Th~ -designee shaU send ratification notilicallon to ti1eir 
highest ranking executive officer upon their approval ofit10 NCB. Ths typsd name and signature must match. 

Complete responses mList be pr.,vJtJea f.or all or the 1'ollowing items. 

A. iHE -GOODJSERVJCE REQUES'fEtl IS R'f:StRICTED TO or~E SllPPUER FOR THE IPJ:::ASOT>JS STATED BELOV( 

1. 'lillhv is thl? 1..1,cquisJtlon ri¼litrlct,ed to ~his goodlservicefs !.lppllsr? 
(Ex_Ql:ain wiiy ll1a acq~isi1for, e>~nnot b5· cam~tmvaly bid. e!(jS9!1l ii !hit is wi em~rgoncy purcneso or how the supplier i~ ths only 5ource for ihe 
.si:quhliiorr .;;nd ,~f!!r>enee ilhe ?CC th~t ~pp!i!!s, i.e., ~2102, 10501/10302, ,er ·10340. 

Tile California Electrical Code is based on a model .building oo:de, the National Eh~ch•ical Code {NEC). Th~ Calttomis 
Electrical Cods includes bo'lh p,ovJsions of the NEC and amendments tci the NEC adopl-etl by califorMia. 

NFPA owns the ctJpyright t• 1.hf!l NEC; 11Hirefore, NFPA must be the publisher of the California Etectrtcal Code if it is 
going to contain both NEC provisions and Califomia's ·arne,,dm;mts 'co the NF..C. Ir NFPA is not ·nm publisher, 
Californi.:i's amendments t,:, ths NEC oould not be published wilh ths provisions of ths NEC adopted by Callfurnla. 

2. Provide 'the bacr.grouno •Ol ~vat1ts !F.!.ldlng to th.ls .ioquisition. 

Througt1out most of the 1980s, California published orily. t.he ,amendments it made to model building codes, using the 
Office of State publishing as the publisher. 1l1e building industr/ did not like having to refer back-and-forth betvveen 
model code books and l:.looks c-.;intaining Callfomia's cmendmen!s to model cotles. Therefore, in 1989, publication 
ag~ements were entered into, pursuant 1o Health and S-aiezy Code SeGtkm 18928.1, so that Califomia's 
ame'Odm~r.its could t;e publit1hed with the model codes they amended. 

:i. D>tmcrihe the ur1iqcwn11!Sti m the ac:~uisltlon {Why W:l$ tho goodlsoNlce/:;uppll-&r Qhoaen·?) 

NFPA owns the copyright to !he model builciing c-.ode upon which the Cafifomia Electrical Code is bas8d. Therefore, 
NEC must be tha pt1blisher af 1he caliiomia Electrical Code if it is going to contain bolh INEC provisions and 
C:aliibm!a's amendmen!:s to the NEC. 

If the commission does not c-0ntract with NFf'A tc publish !he California Elsclrical Cede, it will not b!l ~ble ti) have the 
NEC provillions ,:.dopted by California published 'Willi California's amendments to U1e NEC. The publishing siluetinn 
will return to thatwhicl1 e~iS1@>cl in the ·t980s where Caltfomla':; .imendments to model codes ware not published with 
the model code.s they amended. Tl1is was something the bunding Industry found problematic. 

~. Wha1 matket res:aard1 was cond11ct2t! to subsiant!ata no compstitlcm, inc!udins ~valuation ,of othar it~ms 
<'-0 n slcl er ed? ., 

NFPA owns the copyright to the NEC, wh.ich is the mcdel building C<)cie 1Jpon v1hich the California Electrical Cods is 
bas!'!d. ·rnerefore, NFPA must be the publisher of the California Electrical Cod~ if it it. going to <-;0nlain botl', NEC 
provisions and C:sllf.ornla's amendments to ihe NEC. If the commission does not contract wiih NFPA, it w!lrt1ot be 
able to have the,NEC provisions adopted by California pl.lblished with Califomia's amendments io the NEC. The 
building industry found the IQU0r to be unworkable .. 

2. 
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Department of General Services 
Proc:-,ement Division 
GSPD-09-007 (New 11/09) 

B. PRICE ANALYSIS 

1. How was the price offered determined to be fair and reasonable? 
(Explain what the basis was for comparison and include cost analyses as applicable.) 

There is no cost involved in this contract. The publisher recoups its publication costs in sales of the codes. 

2. Describe any cost savings. realized or costs avoided by acquiring the goods/services from this supplier 

There is no cost involved in this contract. The publisher recoups its publication costs in sales of the codes. 

3 
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Department of General Services 
Procurement Division 
GSPD-09·007 (New 11/D9) 

Non-Competitiveiy Bid (NCB) Contract Justification 
Corrective Action Plan 

This section must be completed for any NCB that could have been competitively bid but was not due to insufficient time to complete the 
competitive acquisition process. This does not apply to emergency procurements in accordance with PCC Sections 10302, 10340(b)(1) 
and 12102(a)(2). 

Complete responses must be provided for all of the following questions: 

1. Why is the submission of a NCB necessary and what are the determining factors that caused the problem? 
Explain why your department has not conducted a competi.tive bid. Provide the background of events (timeline) leading to the submission of this 
NCB. Identify any critical time delays or issues, that prevented your department from completing this acquisition using a competitive process 
(i.e., budget, approvals, and/or appropriate analysis). 

2. What are the consequences of not having this NCB approved? 
Describe in detail the impact to the department and to the program(s) If the NCB is not approved. 

3. How will your department ensure adequate planning to prevent submittal of NCB's for goods or services 
that should have been competitively bid? 
Provide a detailed plan of your department's efforts to improve your acquisition planning to maximize the use of competition to meet your needs. 
This plan must include how the department will provide for a tracking system to ensure timely review of upcoming requirements. Departments 
acknowledge that submission of a corrective action plan is the· basis for how the department will provide for sufficient time to use competition in 
the acquisition process. Failure to follow the Corrective Action Plan may result in the loss of your department's delegated procurement authority. 
This plan must be kept on file for Mure auditing purposes. 

4 PRO_00255951 
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STATE OF CALIFORNIA-GENERAi. SERVICES PROCUREMENT DIVISION 

CONTRACT ADVERTISING EXEMPTION REQUEST 
{IN CAL.IFOANIA STATE CONTRACTS REGISTER) 

STO. 821 (REV. 1 0IZOC6} 

TYPE OF REQUEST (Cheek or.e) 

f71 NON-COMPETffM:L Y BID (NCB) 
L'!'..J CONTRACT JUST!ACATION !•~•ciJ NCBJ . 

w.i,e ~trina Benny 
oEPARTv.err, California Building Standards Commission 

OIVISION: 

ADORl:SB: 2525 Natomas Park Dr. Ste 130 
c1rv.srAre.ZJP:~cramento, CA 95833 

IMSCOi5el 

C-ll 1 

_J 

CONTRACT AMOUNT 

NAME AND ADDRESS CONTRACT0/1' s ADDRESS (N!Jmbor. Strr,o/J 

Government Code Section 14825 (et seq.) requires that all 
agreements entered !nto by state agencies for services shall be 
published in the California State Conlracts Regisier (CSCA), 
:.in!ess exempted. Agreements which have been exempted by 
Departrnerrt of General Services shall be listed in the CSCR. 

• ff/Ti:LECOM RELATED $!:RVICES 

30140 

. Publication cpntract for the publication of the 2016 triennial 
edition of the California Code of Regulations, Title 24, Part 3. 

to HO NUMBER (Nol CAI.N •/ne/uc'e Area Cooe) 

916-263-1350 

so.do 
CONTT!ACT PERIOD 

07/01/2015 - 12/31/2019 
FEOERAL EMPLOYER IDENTIFICA T!ON 
NUMBER PROVIDE {COh'TRACTOR'S NAME 

CO.NTRACTOR'S National Fire Pr.· otcction Association 

ONLY II" A NON- l Battervmarch Park 
COMPETITIVELY BIO ..,,..._,,.,......·.,.,.-----,,-,------------------- ---------------
(NCB) COITTRACTIS (City. stale. ZIP Cece) 

PROPOSED Quincy, MA 02169-7471 

An exemption from advertising rn the Californla State Contracts Register is not an exemption from 
Disabled Veteran Business Enterprise (DVBE) participation goal attainment. 

F.J<EMPTION JUsnFICATION (Attsch Bctd~ion!l sbce/S if 111!1:eSSD,Y) 

The California Eiectrical Code (California Code of Regulations, Title 24, Part 3 ), is based on a model code, the National Electrical Code, 
(NEC). The California Electrical Code includes both provisions of the NEC and amendments to the NEC. 

The National fire Protection Association (NFPA) owns the copyrights ·to the NEC; therefore, NFPA must be the pubiisher of the California 
Electrical Code, ifit is going to contain both NEC provisions and California's amendments to the NEC. lfNFP A is not the publisher, 
C11lifonria's runcndmcnts to the NEC cannot be published with t'te provisions adopted by California. The building industry found the latter to be 
unworkable. 

OATES!GNED 

-,r;:-?$ --1.t:: 
,,s=7 SENDTO: r 

NIJdi,: Z-1 
DEPARTMENt OF GENERAL SERVICES '-

1 
__ ...., O;:Pr,f\D,IENT: 

orvS!ON: PROCUREMENT DIVISION 
AflOOEss, 707 THIRD ST., Second Floor 

CllY,STAT=.ZIP: WEST SACRAMENTO, CA 95605 

L _J 

AUTHORiZED SIGNATUHE 

~ 
COMMENTS 

Department: Retain Last Copy 

lM'TESIGNE!> 
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STATE OF CALIFORNIA- GENERAL SERVICES PROCUREMENT DIVISION 

CONTRACT ADVERTISING EXEMPTION REQUEST 
(IN CALIFORNIA STATE CONTRACTS REGISTER) 

STD. 821 (REV. i0/200S) REVERSE 

INSTRUCTIONS 

An exemption from advertising in the California State Contracts Register is not an exemption from Disabled 
Veteran Business Enterprise (DVBE) participation goal attainment. 

1. Submit the original and one copy of the completed fonn and all suppotting documents to the Department of 
General Services, Procurement Division for review and action. (Attach completed, NCB Contract 
Justification form as applicable.) 

2. All applicable elements of the Justification form must be completed or the request may be denied. 

3. Do not provide the name and address of the proposed contractor unless the request is to enter i.nto a contract 
on a non-competitively bid basis. 

4. All requests must include comprehensive justification. 

5. Non-competitively bid contract justifications mtist include a narrative of the efforts made to secure similar 
services from other sources. Refer to the State Contracting Manual Section 5.70. 

GENERAL INFORMATION 

lt is required by statute that State agencies advertise and bid al! contracts for services over .$5,000. It 
is the agency's responsibility to develop and adopt contracting procedures which maximize 
competition and effect timely and proper contract award and execution. 

The STD. &21, Contract Advertising Exemption Request, allows the Department of General Services 
to exempt agencies from these requirements when such action is justified. 

Exemption is granted by either an approved request to be exempt from advertising in the California 
State Contracts Register or by an approved request to enter into a contract on a non-competitively bid basis. 

Definitions of Requests: 

REQUEST TO BE EXEMPT FROM ADVERTISING - A bid is going· to be conducted. Request 
is made to be exempt from the requirement of advertising in the California State Con.tracts 
Register, which is required by Government Code Section 14827 et seq. The request is made 
because: (1) the exemption is necessary to preserve life or state property, or (2) there is an interest 
to the State that is so compelling that the agency believes an exemption is warranted. 

REQUEST FOR NCB CONTRACT - Request is made to be exempt from competitive bidding 
because: (1) there is only one supplier that can perform the service, or (2) there is an interest to 
the State that is so compelling that the agency believes it warrants forgoing the competitive process per 
Public Contract Code Sections 10348 and 10380. 

Refer to the State Contracting Manual for additional information. 
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Date: May 18, 2015 

To: DGS - OBAS 
707 3rd Street 
West Sacramento, CA 95605 

From: Katrina Benny, Staff Services Manager I 
Building Standards Commission 

Subject: Certification Requirement - NCB, NFPA 

I certify that this purchase is vital and mission criticai for the Building Standards Commission. 

The California Electrical Code is based on a model building code, the National Electrical Code 
(NEC). The California Electrical Code includes both provisions of the NEC and amendments to 
the NEC adopted by California. 

NFPA owns the copyright to the NEC; therefore, NFPA must be the publisher of the California 
Electrical Code if it is going to contain both NEC provisions and California's amendments to the 
NEC. If NFPA is not the publisher, California's amendments to the NEC could not be published 
with the provisions of the NEC adopted by California. 

~~~ 
Katrina Benny, Staff Services Manager I 
Building Standards Commission 

Excellence in the Business of Government 
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STATE OF CAlfFORNIA- om~ ofSMl:1 P\lbHollinl) 
SERVICE !'i?!LEASE REQUEST. SPECJFICATIONS 
OSP 66\}.N=W (0'7/2012) 

OA1i: Ol' ~1;9U1LS'r 

5/20/2015 

Af/'flelds am required {enter "NIA" If not appllcsble), 
Fax this complawrJ.form to: M6.323A305 -(Jr . 

email Ii to your OSP Customer $en:1~e·_ P.spre_s(:Jntativfi: l OSP j;ST!AfAiE NU~B='R (If J!V<lllO!>t:l) . . 

0 . •·• C :.· . 
B-ullding Standards Commission 

'PROJECTTfrU: 

Publication of CA Code of Regulations, TliJl:f 24, Bulldiog Code Volumes 1 -.-12 _. 
DUE DATE 

Triennial Publications · N/A 
;;: ., '!tP' 

iPISCIFICAT30NS 
PROJE.OT OESCRJFTION CONTRACT AMO!JtlT' {wl\e11 ~tie) 

BuUding Stand_ards Code Boo·ks $0.00 
CIUIWTll'Y •. WIS- . • CONTAACf 11:ml ' 

.. 
.13 Volumes 8·lt2x11- ·. --t.5Years 

~Almab eco»a bf111Dr, 
PAPeR l'ACIQ,GJNG fllllc , ' 

,. i\lumber -of Colora: !:._ Various mall or ship• 
Large.Solfi\is: 0Yes · 0No fiiNlji,:l'<T PROOFS RJ:QUII\F.D 

Binders +Printed Subsorlptions Oves QNo .. '£Hee~:' Ove-~ -· Ot-Jo 
--SHIP ,o 

Subscriptions 
MAIUMO lNS-ffiUC'ilONS 

Varies 
S~PE-CJA......,.L"""1N""'•!.f""'R""u!.i""·n""'o""~JS,-----.,.• --~----------- -----,.--- --------------

=··' 
SEl?VICE REJ.E.<ISE JIJl3Tll'JCA'TION 

A!l 13 Volumes of the California Code of Regulations, Tlile 24, Bulldlng Codes are oopyrlght model code 
materials trom 3 organizations, lniemational Code Colmcll, lntemmtiona! Association of Plumbing £Ind 
Mec'nan'ical Officials and the National Fire Proteatlon Association. . · .-· 

NJI.Mf! 

Katrina Benny 
Tm.EPHO~!Z •.. 

916-263"".1-350 
·OSP Pl.JSTOMER se.vlCE:!<£:PRES!:JliA11\/E 

James Gr.lrrln 

CONTACT ll\lFORMATION 

FAA EM L J\.0.11'\SSS 

: 9'1&,263,.;0959 · k~trina,be.nny@dgs.ca.gov 
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STATE Oi=' CALIFORNIA-Office oi Stale Publishing 

SERVICE RELEASE DETERM[NATION 
DSP 551 REV: (1/2013) 

The Office of State Publishing has reviewed the specffications and 
delivery time frames for the project below. Please keep this notice with 

related contracting information as your documentation. 

SERVICE RELEASE INFORMATION 
~EQUEST FOR PRINTING SERVICES NUMBER 

05-21-404-50-06188 
IDA"TE OF REQUcST EXPIRAl'ION DATE OF SERVICE REL::ASE 

'!::.Vi:WEDBY 

Noel Soliz 

AGENCY 

DGS 
AGENCY CODc; 

404 
"ROJECTTITLE 

·15120/15 

COt>iTACT NAME 

Katrina Benny 
CONTACT PHONE 

263-1350 

Publication of CA Code of Regulations, Title 24, Building Code Volumes 1 - 12 
~ROJECT SPECIFICATIONS 

:'.:OMMENTS 

OSP CUSTOMER SERVICE R1'PRESENTATIVE 

James Griffin 

CHECK APPLICABLE JUSTli"!CAi10N STATEMENT(S):. 

CSR PHONE 

916-322· 1006 

STATEMENT OF FACTS 

D (A) OSP does not have production time available to meet the 9ustomer's required deadline. 

• (B) OSP does not have the equipment necessary to produce the requesteci product. 

n (C) OSP does not have the expertise to successfully produce the requested product. 
-...__! 

O (0) OSP cannot accommodate the required turnaround time. (less than 5 working days) 

OSP VENO.OUT 

.·LJYes ~No 
OSP SERVlyE RELEASE 

[gives 0No 

D (E) The customer's location/shipping address does not make it feasible for OSP to accept the work. 

~ (F) Other Copyrighted Materials 

DETAILS 

PRO_00255957 

Case 1:13-cv-01215-TSC   Document 204-94   Filed 11/13/19   Page 33 of 43

JA08523

USCA Case #22-7063      Document #1982415            Filed: 01/20/2023      Page 104 of 395



Der-artrnent of General Services 
Procurement Division 
GSPO-09-007 (NelV 11/09) 

·Fpr PO Use o.nly 
·NCB#.-; .. 

NON~COMPETITIVEL Y BID {NCB) CONTRACT JUSTIFICATION 
For use on all information technology (IT) and non-IT goods and services acquisitions. 

Altach to Std. 65, Std. 56 or Std. 821, as applicable. 

This justification document consists of two (2) pages. All information must be provided and all questions most be answered. The "Required Approvals'' 
cf . I d d f h . . f h se I0n must me u e a ate or eac. su:mature, as aoorooriate or i e transaction. 

Reauestin.ci De oartment ·tnformation 
Agency: Department: OGS -
Governmental Op_erations California Building Standards Commission (CBSC) 

(*Includes Boards, Commissions, and Associations) 

Institution (if applicable): 

... Department C.ontact Information 

Contact/Buyers Name: Street Address: 
Molly Lovett 2525 Natomas Park Drive, Suite 130 
"Telephone: Sacramento CA 95833 
1916) 376-1844 
FAX: Mailing Address: 
(916~ Same as above 

E-Mai l: 
Mol1y·.1ovettr'@dQs.ca.~ov 

Technical Contact Name: Telephone: I E-mail: · 
Katrina Benny ( 916) 263-1350 · Katrina.benny@dgs.ca.gov 

.. .. · • ',_ ,;,°'i··.:=-,· _:,:,,:? \-~'.' ,~!;;.·\':.q ,!;~·~,::\'t;:/j\\•% ::R~i:f ~frJ:tc!'.6on.ff9p{~infQfmalfon: . ·: •;·: ... ... .. .. , ,~::.:< } :::.:\: :· ;.·;•; . -~ ;1,. : . ' .• '.t ... ,.-~~=-~ :· .. < .... · - .. 
Contracto.r Name: 
International Association of Plumbincr and Mechanical Officials flAPMO) 
Contractor Address: 
5001 E. Philadelphia Street, Ontario, California 91761 
Original Contract I Total Otlglnal ' Amendment Amended Contract Has work 
Amount Excluding:"* ! ContractAmount:* Amount:~ (if applicable) Amount:"" commenced? 

D Yes [gJ No 
S 0.00 $0.00 $ N/A $NIA Have goods been 

(•Includes origin.ii acquired? 
c•1ncludes original contract ("Includes original ('Current amendment only) contract and all • Yes .l81 No 
and previollsly approved contra~ and previously amendments, including 

Altach e)';planalions for any 
amendments) approved amendments) current amendment) 

"Yes' answers. 

PrQY.f.de,a•-hF.iefdtitspffptlft~~'Qf{f:it,·~u1sltf o~,, fm::li.JJin°ifoi!Jii:i~mis'. ajji;Jf!it·-ii~rw~~'$.·.ttie).oi\lti't~iitor-,w1Jl!pjijw~-: · · 
IAPMO will provide services for the publication of the 2016 triennial edition of California Code of Regulations, Title 24, 
Parts 4 (California Mechanical Code) and 5.(California PlumbinQ Code), and all supplements and errata to these Parts. 

. \ · · <·':· ;?-,·~?· ··~f .. ··'ci :;;:;:: ,•·-~:---::;;..-··:_:~•i~:-.f,;1¾'-lET:::;:.c:ontract«w,&~:.§ll'q· t~r.m'} '.· ;::·:.::. : :•:.;•;j :/~1:~;:~/.;,,,_:: ~-- ~~.",.!;;,-; l ~ =:::-:::," ;; ,•• .,\•; ,;,.;'"•'~ .~• .. . ~ 

Contract Type: Contract Term! Type of Award: Wlfl this transaction be 

Select One: D Non-IT Goods financed? 
l8l Non-IT Service Begin: 07/01/2015 CMAS; D No _x_ Yes 
• ff Goods End: 12/31/2019 Master: D --
• lT Service Explain late contract submittal Competitive: D If yes, attach the Statement of 
D IT Goods & (services only): Form 42: • Compliance to the State Financial 

Services Marketplace to this form 

~ «·~ · .. \f;\?l~~~~::~~tifi-?:)f '. :}~/~:-~· ·~·i,;~;_ .. :;;
1ff }'t. ;,: .. :}~.:~;r:s-;~R.~CfQJr.e.¢l~~P.t-o:Vil'l$)z;i, :} ff;~·-/:,:. i:-.. f ~ ~ \!1i'!f.~:.~;;L-.· :(~? ~?t.J ·, ·. ~-~!f·>~:::::;:.:>:~:= ... ~:; :·· .... .. ~:.: ~ 

D~partment Agency Dept. of General Services Q~ _ • Denied 
• Approved D Denied 0 Approved D Denied 

S:::-<!D'-k.:-' 
· Signature of Director or Designee/Da!e Signature of Agency Secretary or Designee/Date Signature of Director or Designee/Date 

( 

Jim McGowan 
Type Name of Director or Type Name of Agency Secretary or Type Name of Director or Deslgnee 
See next page instructions See next oaae instructions 

"Excluding sales and use tax. fmance charges, postage and handling. 
Shipping charges are also excluded from the dollar threshold limits 
unless th& shipping charge Is Included In the evaluation such as Free 
On Board (FOB) Origin, Freight Collect or FOB Destination 

.. . 
Remit completed form to: Procurement D!v1s1on 

Intake and Analysis Unit 
707 Thlrd streei , 2"d Floor. MS201 
West SaCl'amento, CA 35605 

1 
f 

l 

' 
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Depanment of General Services 
Procurement Division 
GSPD-09-007 (New 11/09) 

Signature Instructions for Agencies with an Agency Secretary 
This form requires approval by Agency Secretary or Agency Undersecretary and the department director or designee. The Agency 
Secretary may designate one person, in addition to Agency Undersecretary, to sign on his/her behalf, of cabinet officer level (e.g., 
Assistant Undersecretary, Deputy Secretary, etc., the actual title is dependent upon the Agency's organizational structure). The 
department director may delegate review and approval authority to his/her deputy directors and/or the Procurement and 
Contracting Officer. The director's designee shall send ratification notification to their director upon the designee's approval of 
the NCB transaction. The typed name and signature must match for both signatures. 

Signature Instructions for Agencies that do not have an Agency Secretary 
This form requires approval by the highest ranking executive officer or designee. The highest ranking officer may designate one person to 
sign on his/her behalf subject to DGS approval. The highest ranking officer may delegate review and approval authority to his/her 
deputy directors and/or the Procurement and Contracting Officer. The designee shall send ratification notification to their 
highest ranking executive· officer upon their approval of the NCB. The typed name and signature must match. 

Complete responses must be provided for all of the following items. 

A. THE GOOD/SERVICE REQUESTED IS RESTRICTED TO ONE SUPPLIER FOR THE REASONS STATED BELOW: 

1. Why is the acquisition restricted to this good/service/supplier? 
(Explain why the acquisition cannot be compelitively bid. Explain if this is an emergency purchase or how the supplier is th! only source for the 
acquisition and refe:rence the PCC that applies, I.e., 12102, 10301/10302, or 10340. 

The California Mechanical Code (CMC) and California Plumbing Code (CPC) are based on two model building 
codes, the Uniform Mechanical Code (UMC) and the Unifor.m Plumbing Code (UPC} respectively. The California 
codes include both provisions of the model codes and amendments to those codes adopted by California. 

IAPMO.owns the copyrights to these model codes; therefore, IAPMO must be the publisher of the CMC and CPC if 
they are each going to contain model code provisions and California's amendments to the model codes. If IAPMO is 
not the publisher, California's amendments to the UMC and UPC could not be published with the provisions of the 
UMC and UPC adopted by California. 

2. Provide the background of events leading to this acquisition. 

Throughout most of the ·1980s, California published only the amendments it made to the model building codes, using 
the Office of State Publishing as the publisher. The building industry did not like having to refer back-and-forth 
between model code books and books containing California's amendments to the model codes. Therefore, in 1989, 
publication agreements were entered into, pursuant to Health and Safety Code Section 18928.1, so that California's 
amendments could be published with the model codes they amended. · 

3. Describe the uniqueness of the acquisition (•Nhy was the good/service/supplier chosen?) 

IAPMO owns the copyrights to the model building codes upon which the CMC and CPC are based. Therefore, 
IAPMO must be the publisher of these California building codes if they are each going to contain model code 
provisions and California's amendments to the model codes. 

4. What are the consequences of not purchasing the good/service or contracting with the proposed supplier? 

If the commission do?S not contract with IAPMO to publish the CMC and CPC, it will not be able to have the model 
codes adopted by California published with California's amendments to those model codes. The publishing situation 
will return to that which existed in the 1980s where California's amendments to the model codes were not published 
with the model codes they amended. This was something the building industry found problematic. 

!?- What market research was conducted to substantiate no competition, including evaluation of other items 
considered? 
IAPMO owns the copyrights to the model building codes upon which the CMC and CPC are based. Therefore, 
IAPMO must be the publisher of the CMC and CPC, if they are each going to contain model code provisions and 
Cal!fornia's amendments to the model codes. ff the commission does not contract with IAPMO, It will not be able to 
have the model codes adopted by California published with California's amendments to these model codes. The 
building industry found the latter to be unworkable. 
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De;;.;irtment of General Seivices 
Procurement Division 
GSPD-09--007 (New 11/09) 

8. PRICE ANALYSIS 

1. How was the price offered determined to be fair and reasonable? 
(Explain what the basis was for comparison and include cost analyses as applicable.). 

There is no cost involved in t~is contract. :rhe publisher recoups its publication costs in sales of the codes. 

2. Describe any cost savings realized or costs avoided by acquiring the goods/services from this supplier 

There is no cost involved in this contract. The publisher recoups its publication costs in sales of the codes. 

3 
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· Department of General Services 
Procurement Division 
GSPD-09-007 (New 11/09) 

Non~Competitively Bid (NCB) Contract Justification 
Corrective Action Plan 

This section must be completed for any NCB that could have been competitively bid but was not due to insufficient time to complete the 
competitive acquisition process. This does not apply to emergency procurements in accordance with PCC Sections 10302, 103~0(b)(1} 
and 12102(a}(2}. 

Complete responses must be provided for all of the following questions: 

1. Why Is the submission of a NCB necessary and what are the determining factors that caused the problem? 
Explain why your department has not conducted a competitive bid. Provide the background of events (lime!ine) leading to the submission of this 
NCB. Identify any critical lime delays or issues that prevented your department from completing this acquisttion using a competitive process 
(i.e., budget, approvals, and/or appropriate analysis). 

2. What are the consequences of not having this NCB approved? 
Describe in detail the impact to the department and to the program(s) if the NCB is not approved. 

3. How will your department ensure adequate planning to prevent submittal of NCB's for goods or services 
that should have been competitively bid? 
Provide a detailed plan of your department's efforts to improve your acquisition planning to maximize the use of·competition to meet your needs. 
This plan must include how the department will provide for a tracking system to ensure timely review of upcoming requirements. Departments 
acknowledge that submission of a corrective action plan is the basis for how the department will provide for sufficient time lo use competition in 
the acquisition process. Failure to follow the Corrective Action Plan may result in the loss of your department's delegated procurement authority. 
This plan must be kept on-file for future auditing purposes. 
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ST,_TE OF CJ\UFDRNIA-GalElW. 8!cllVlel33 PROO\.'Aa'l!:lrl' illVIStON 

CONTRACT AOV~P.TISU\lG EXSMPTJON REQUEST 
{JN. C.At.lFOHNlA STATIJ: OONTRtiCTS F!!:IMSTI:R) 
STil. 11:11 (?.£V. 1!Y'dl05) 

Govemmant Code Section 1482-6 (et seq.) requlr~ thal cl 
agroam:ml& ooteroo Into by Bi.ate nosndes for 11el'llc1Js Bti..lll bl> 
pubflsllad in 1lm caJJtornla Slrrt& OOntrncls Aeglsl:a' (CSCRJ, 
unloos &X!ml)lled. ~\groomsnls which have been e~!.lmplad b'i 
01ipartment o! Gsmirsi Serv)caa shail l>o listed ln the CSClt 

~R\IJCEl'll'E s IIIOil·JT/l'El.£C:O),!»:'.IJITEI) aJ$!1\IIC!: 

.... ., ... :.:3..0 l.~.O .... o,. ••• , :: 

~U:AS~ 'fYPU CClll'R>.CT OEBCA!PTIC!:.I 

r.:- !,\\':)I)~ 

r".MI!: Katrina .Benny I C·ll 1 o,,.,.an.,.,.,., Califorrua Building Standards Commission 

Pui>licatlon contract for 1he publication oftl1c 2016 triel.Ulial 
edition of the California Code ofRegu.lations, Title 24, P!lrls 4 and 
5. 

=iw; 2S25 Natomas PW'k.Dt. Ste 130 
01TV.GTA~21~l~cramcnto, CA 95833 

OONTF.AUT /\MOUNT ~!llfll!WIT ,WC'Jh'T /111n,$,Wl>f/ 

$ 0.00 
PROVU>E {CONTRACT•:>,!'3.W,'l!: . 
CONTRACl'IDrS . Interu11.·tio:nal Association -of Plumbing and Mecbanical Offieiais {lAPil>lO) 
NAME ANO ADORa:S GON'rFl;\CTOll' S AllDRf66 tM,:1t,r,r. l,'lm,Q -

ONJ. Y IF ii NON, 500 I E. P.hila<leiphia Stre~t 
COMPE:Tff!VF.LY am . 
(·NC fl) CONTAACTlS . (0/!y, $tm. ZIP Codo/ 
PFIOPOSlm ~ Ontario, CA 91761 

CON!Fl,\Cf P.."'lli<Xl 

07/01)2015 • 12!.H/2019 
l't'reML $l?LOVER IOBfli~ATlON 
NU/,ISER 

-----:-------------------------An n;n~rnpl.ion tr.;,111 uuwt'2l&tng il'I Uha C.llliwrnla Stmt> Contrnt$J Hsgletel' le not :in QMemmkm from 
___ ._,,, ___ ,_..,....,.......,.,.....D_l_illll_h,,,lc_~,.:.!!!1 Suslnei;t> Ente~prlse (DVBE) pal"doipl31Jon goal ettslnmanl, 
ex~ll."TIONJU9Tb'ICAl'!ON W!a.o'>11d:11)io""1~lm:Ja/irn,o,,,..,.J1 

1'li~ Califomitl Mechanical Code {California Co:le ofRegulntiollS, 'I'.itle 24, Pnrt 4), nnd t11e CalifomiaPlumbing Cede (Califurnia Code of 
R.egulatio11S, Title 24, Pmt 5) ar.e 1m.scil on two model buildiog codes, the Ux1ifonn Mecb11D.ical Code, and.the lJnifom1 Plumbing Code, 
respectively. The C.1liionria codes include both proviaion.s of tbe model code.~ aud arnendments to 11.tob-e codes adopted try California. 

The llltemntional Association of.Plumbing and Mecll.llnical O:ffici~ (JAPMO) owllS tbf: copyrighl.:!l to these two motrel codes; th=fure, 
IAPMO mum be the nublisher aftl1ese California-codes, ifit they are going to contain.model code p.r-0visions and Califomin's ormmdments to 
the model codes .. lf IAPMO is not 'the publisher, Califor.nin's amendments to the :model codea cannot be published witb the prov is.ions ru.lopted 
by California. The building ir,dustly fomid t}Je latter u, be uowotikahle. 

.• APPROVED .• DENlED {See Be/ci1r) 
DATE·BIClNED Al/THOAIZED·SK,NATI/RE s= -/--s-i ~ 

DATE-!llGNEO 

COIJMENTS· 

·seND TO: J O,.SOOOE-7 

I/Joi~ I :Z,,1 
""mm.19,r, f.ll:J:lAR:fil/l~NT QF·GENERAL Sf:RVIGf::S 

dMs«:i!t PAOC!.!RE:MENT DIVISION 
mcAES$', "/07 THlflD ST., Second Floor 

c,H.s'r,\i"E,i!i;,, WEST SACAAMEl~TO, C:i\ 9560!l 
L ~ \ 
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STATE OF CALIFORNIA-GENERAL SEflVICES PROCUREMENT DMSION 

· CONTRACT ADVERTISING EXEMPTION REQUEST 
(IN CALIFORNIA STATE CONTRACTS REGISTER) 

STD. a21 (REV. 10/200S) REVERS:: 

INSTRUCTIONS 

An exemption from advertising in the ·california State Contracts Register is not an exemption from Disabled 
Veteran Business Enterprise (DVBE) participation goal attainment. 

1. Submit the original and one copy of the completed fonn and all supporting documents to the Department of 
General Services, Procurement Division for review and action. (Attach completed, NCB Contract 
Justification form as applicable.) 

2. All applicable elements of the Justification fonn must be· completed or the request may be denied·. 

3. Do not provide the name and address of the proposed contractor unless the request is to enter into a contract 
on a non-competitively bid basis. 

4. All requests must include comprehensive justification. 

5. Non-competitively bid contract justifications must include a narrative of the efforts made to secure similar 
services from other sources. Refer to the State Contracting Manual Section 5. 70. 

GENERAL INFORMATION 

It is required by statute that State agencies advertise and bid all contracts for services over $5,000. Jt 
is the agency's responsibility to develop and adopt contracting procedures which maximize 
competition and effect timely and proper contract award and execution. 

The STD. 821, • Contract Advertising Exemption Request, aUows the Department of General Services 
to exempt agencies from these requirements when such action is justified. 

Exemption is granted by either an approved request to be exempt from advertising in the California 
State Contracts Register or by an approved request to enter into a contract on a non-competitively bid basis. 

Definitions ofRequests: 

REQUEST TO BE EXEMPT FROM ADVERTISING - A bid is going to be conducted. Request 
is made to be exempt from the requirement of advertising in the California State Contracts 
Register, which is fequired by Government Code Section 14827 et seq. The request is made 
because: (1) the exemption is necessa.i-y to preserve life or state property, or (2) there is an interest 
to the State that is so compelling that the agency believes an exemption is warranted. 

REQUEST FOR NCB COJ\TJ'RACT • Request is macie to be exempt from competitive bidding 
because: (1) there is only one supplier that can perfonn the service, or (2) there is an interest to 
the State that is so compelling that the agency believes it ,.,n,mants forgoing the competitive process per 
Public Contract Code Sections 10348 and 10380. 

Refer to the State Contracting Manual for additional infonnation, 
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- - I •. ' .• ~ 

Date: May 18, 2015 

To: DGS • OBAS 
707 3rd Street 
West Sacramento, CA ~5605 

From: Katrina Benny, Staff Services Manager I 
Building Standards Commission 

Subject: Certification Requirement - NCB, IAPMO 

I certify that this purchase is vital and mission critical for the Building Standards Commission. 

The California Mechanical Code (CMC) and California Plumbing Code (CPC) are based on two 
model building codes, the Uniform Mechanical Code (UMC) and the Uniform Plumbing Code 
(UPC) respectively. The California codes include both provisions of the model codes and 
amendments to those codes adopted by California. 

IAPMO owns the copyrights to these model codes; therefore, IAPMO must be the publisher of 
the CMC and CPC if they are each going to contain model code provisions and California's 
amendments to the model codes. If IAPMO is not the publisher, California's amendments to the 
UMC and UPC could not be published with the provisions of the UMC and UPC adopted by 
California. 

~n~ff~er I 
Building Standards Commission 

Excellence in the Business of Government 
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Excellence in the Business of Government 
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STATE OF CAL.IFORl-11,1., - Offie.) r,f S'-.at,1 Pubfrslling 

SERVJC!: imLEA.SE Fi>.EQU!:Si SPECJFJCA iJO~JS 
OSP SS(l,.NEW (0'712012) 

OA 'ra OF F\EO.\k"S'i 

5/20i2Q15 

Al/fields are required. (enter 'NIA" if not applicable). 
FEIX this oomp/eted ·fonn to: fl 1"$.323.430-5 <,>r . 

email It to your OSP C-1,Jstcmer ~er,1i~e-. Repr~ftqntative> 
OSP l!ST!tlA"ra tWMBi.R {II avabllt€e) .. 

0 

Building Standards .Commission 
'PP.OJi:'.CTTITl.l: . . 

Publication of CA Code of RegulEitlons., ritlE:J 24, Building Code Volumes 1.~-·12 .· 
01/l::DA'tE FILE RF.IIOY PA"ic 

Trlennlal Publlcatlons · NIA 

SP5CiFICA '1'10NS 
PnOJECi .OESCRiP'flON CDNTAACT MIOUJ'l'l"' w.ien ~p?cab\s) 

. Building Stand.ards Code Books ,. $0.00 
.. , 

01/ANm'V , SIZE- _ • ~011'1W>C'r T::.'RM 

.-. 

.13Volumas 81/.2 X 11 ·. 4.5 Years 
'AillltJi SC:>£0 ofwor. 

)HJ{; •. f>AFl"K f>l\OJ<AGIN13 
NurrJber 0f Colora: 4 

V~riOLlS mail or ship• 
Large Solids: 0Yoo · · 0 No tlli'jj.}o,Rl PRCORS REQ\JliF-11 

Slndera +Printed Subscriptions 0Yas 0No .. .. B!~ds::·Oyl:}S . 0No . -
~ 

SHIPTO 

Subscriptions 
MAll.lN(l illlSTRIJ\."'710NS 

Varies 

- -

SPEC,....IAL...,!N,..,STR,,,..,,u""c1""10""Ns,....... ____________ _____________ _________ _ 

lll?fNICEi HE~ JVSTIFJCA110N 

AU ·13 Volumes of the California Code of Regulations, Title 24, Building Codes are copyright modal code 
materials from 3 organizations, lntamationzl Code Council, lntema-tJonal Asscicieition of Plumbing -and 
·Mechanical Officials and the Nations! Fire ProtectJon Assoclailon. . · ' 

CONTACT JMFORJJlAilON 
NAM!: 

Katrina Benny 
'ra•.F.PJiONE •.. 

9'} 6-263-·f 350 
FAX 

"QSP·CIJSTQ;,\ER SERVICSREPi'l.E~l:HTAnvE 

J!3me~_:G.rrf.flti .. 
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STA TE OF CALIFORNIA - omce of State Publishing 

. SERVICE RELEASE DETERMINATION 
OS? 551 REV: (1/2013) 

The Office of State Publishing has reviewed the specifications and 
delivery time frames tor the project below. Please keep this notice with 

related contracting information as your documentation. 

SERVICE RELEASE INFORMATION 
,EQUEST FOR PRINTING SERVICES NUMBER 

05-2, -404-50-06188 
IDATE OF REQUES, 

I s,20,15 
EXPIRATION DAic OF SERVICE R:Li:P,S: 

'!EVIE.WED BY 

Noel Soliz 

AGENCY 

DGS 
AGENCY CODE 

404 
~ROJECTTITLE 

CONTACT NAME 

Katrina Benny 
CONTACT PHONE 

263-1350 

Pub_licafion of CA Code of Regulations, Title 24, Building Code Volumes 1 - ~ 2 
~ROJECT SPECIFICATIONS 

:::OMMENTS 

OSP CUSTOMER SERVICE REPRESENTATIVE 

James Griffin 

CHECKAPPUCABLEJUSTIFlCATION STATEMENT($):. 

\CSRPHON::C 

I 916-322-1006 

STATEMENT OF FACTS 

D (A) OSP does not have production time available to meet the 9ustomer's required deadline. 

. D (8) OSP does not have the equjpment necessary to produce the requested product 

D (C) OSP does not have the expertise to successfully produce the requested product. 

D (D) OSP cannot accommodate the required turnaround time. (less than 5 working days} 

OSP V;NO-OUT 

."0Yes /g!No 
OSI" Sl:RVlCE RELEASE 

~Yes 0No 

O (E) Tne customer's locatlonlshipping address does not make it feasible for OSP to accept the work. 

[gl (F) Other Copyrighted Materials 

D:TAILS 
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1

Introduction

As an expert in accessibility of written materials for people who have disabilities that 

affect using standard print (people who are print disabled), I have been retained by 

Public.Resource.Org to evaluate the accessibility of certain online content available on the 

websites of the plaintiffs and the defendant in this case.  As someone dedicated to improving 

accessibility for the benefit of people with disabilities and in the public interest, I agreed to 

evaluate the accessibility to people who are blind of specific commonly used standard documents 

located on different websites.

This expert report is a summary of certain opinions that I intend to give, if asked, at trial 

regarding the accessibility of documents on various websites to people who are blind.  This 

report also states the bases for my opinions, and it discloses the data or other information 

considered in forming those opinions.  I reserve the right to change or supplement this report if 

additional evidence comes to my attention, and to prepare demonstratives and/or exhibits to 

illustrate or explain my opinions, as appropriate.

A copy of my curriculum vitae, including a list of my publications and presentations, is 

Exhibit A to this report.  I provide my expertise in this case pro bono, and I am not receiving

compensation for my time researching, writing this report, or testifying.  I previously served as 

an expert in The Authors Guild, Inc. et al. v. HathiTrust, et al., Case No. 1:11-cv-06351-HB

(S.D.N.Y.) (case filed September 12, 2011), although I did not testify in that case.  I have not 

given deposition or trial testimony in the past four years.
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Background	and	Qualifications

I serve as Founder and Chief Executive Officer of Benetech, a nonprofit dedicated to 

creating new technology solutions that serve humanity and empower people to improve their 

lives.  In 1980 I earned a B.S. in Engineering and an M.S. in Applied Physics from California 

Institute of Technology.  I co-founded Calera Recognition Systems in 1982.  Calera developed 

optical character recognition (OCR) technology that allowed computers to read virtually all 

printed text.

In 1989, I founded Arkenstone, a nonprofit social enterprise, which produced reading 

machines for the print disabled community based on the Calera technology, and was at one time 

the largest maker of affordable reading systems for the blind. The Arkenstone product line was 

sold in 2000 and the resulting capital funded the next phase of Arkenstone under its new name,

Benetech.  I have been the CEO of Benetech/Arkenstone since 1989.  

I have served on three U.S. federal government advisory committees for disability issues: 

the Section 255 Telecommunications Access Advisory Committee, the Section 508 Electronic 

Information and Technology Access Advisory Committee, and the Advisory Commission on 

Accessible Instructional Materials in Postsecondary Education for Students with Disabilities.

I have received numerous other awards and recognition for my work making print materials 

accessible to people who are blind or otherwise print disabled.  In 2006 I received a MacArthur 

Fellowship.  I was named an Outstanding Social Entrepreneur in 2003 by the Schwab 

Foundation and have frequently participated in the World Economic Forum Annual Meetings in 

Davos, Switzerland.  Benetech received the Skoll Award for Social Entrepreneurship under my 

leadership.  I also received the Migel Medal from the American Foundation for the Blind, the 

Robert F. Bray Award from the American Council of the Blind, and the American Library 
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Association’s Francis Joseph Campbell Award in recognition of my successful efforts to make 

literary works more accessible to people who are blind or visually impaired.

What	Does	Accessibility	Mean	for	a	Blind Person?

Accessibility is usually defined in a functional way: can a person with a disability

independently access the same information and perform the same tasks as a person without a 

disability?  When it comes to accessing materials traditionally available as print, such as 

standards, there are many groups of print disabilities.  The most severe is blindness, where a 

person cannot perceive the printed text at all.  The next is vision impairment, where a person 

generally cannot perceive the text directly or with corrective lens, but may be able to use 

magnifiers of different types to read the text.  Another group is learning disabilities that interfere 

with reading, such as dyslexia.  A closely related group of disabilities involve brain injuries that 

affect reading or the retention of material read.  Another group is physical disabilities that 

interfere with the holding or seeing of books or the turning of pages.

In this report, I focused on the accessibility challenges that would be experienced by 

blind people, because they are generally the most severe print disabilities.  The other groups of 

people with print disabilities use similar technologies to access print (such as having it read 

aloud), and experience similar challenges as blind people.  In the accessibility field, it is 

generally understood that if you make information accessible to a blind person, it will probably 

also meet the accessibility needs of the great majority of people with other print disabilities.   

The most common technology used by a blind person for accessibility is called a screen 

reader.  As the name suggests, a screen reader is a program that runs on a personal computer or a 

smartphone that reads the information on the screen aloud (using a computer-synthesized voice) 
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to a blind person. The screen reader runs “on top of” other programs, figuring out not only what 

text is on the screen, but also the controls that are displayed: items such as buttons, menus, text-

entry boxes and the like.  Because of the amount of information on a complete screen, and its 

complexity, blind people need to be able to focus on the most important information so that they 

do not waste time listening to everything on the screen.  

For the purpose of this report, measuring the accessibility of standards, I am assuming 

that the blind user is using a screen reader on top of a web browser on a personal computer. 

Based on the information the screen reader can glean from the web pages displayed on the 

screen, can a blind person locate the standard and read it?

The accessibility tasks I tested were designed to assess whether a blind user with basic 

assistive technology skills could perform the same kind of tasks one might expect a user without 

a disability to perform in accessing a given standard, without requiring the intervention of a third 

party.  This functional approach is the most common method of assessing accessibility. 

The specific tasks I investigated were:

! Could a blind user with basic assistive technology skills independently access a 

specific standard of interest?

! Could a blind user independently read the entire standard using assistive technology?

! Could a blind user independently navigate to a specific place in the standard and read 

the content in that place?

! Could a blind user independently do a full text search and find specific mentions of 

terms of interest?  

I conducted these tests on a number of the same standards available on the Public.Resource.Org 

website and in the free reading sections of the websites of the National Fire Protection 
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Association (NFPA), the American Society of Heating, Refrigerating and Air-Conditioning 

Engineers (ASHRAE), and the American Society for Testing and Materials (ASTM). I primarily 

used the Window-Eyes screen reading software to perform my tests, but I also confirmed some 

of my observations with the JAWS screen reading program (these are the two most commonly-

used screen reading programs by people who are print disabled).  In order to further confirm my 

observations, I was assisted by an engineer who is blind and who is a skilled daily user of screen 

reader software.  This engineer used the JAWS screen reader to confirm that as an individual 

who is print disabled and a regular user of a screen reader program, he was unable to access the 

website and several specific standards that I had found to be inaccessible to people who are print 

disabled.

Overview and	Summary	of	Opinions

Having reviewed the accessibility of the same standards content rendered by 

Public.Resource.Org and those of the free access options provided by the NFPA, ASHRAE and 

ASTM, it is my opinion that Public.Resource.Org currently provides the only accessible option 

for people/citizens with print disabilities to access these standards.  

Based on my extensive experience with content accessibility, approaches for “free 

access” that make it impossible to copy text generally make it impossible for the assistive 

technology used by people with print disabilities, especially blind people, to read the text aloud, 

present it visually in more accessible manners, or make the text available in braille.  

Technological mechanisms that are designed to stop copying generally have the unfortunate side 

effect of locking out people with print disabilities from the ability to read the material.
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The versions of the standards on the NFPA, ASHRAE, and ASTM free reading websites 

are not available in a way that is accessible to blind users.  First, the NFPA and ASTM websites 

require registration before a user can access free standards on their websites.  Although a blind

user may be able to register on the ASTM website, a person who is blind would not be able to 

independently gain access to the NFPA standards because the NFPA website uses a registration 

process that employs buttons without proper markings for the blind to perceive them with 

accessibility software.  Second, the free reading websites for NFPA, ASHRAE, and ASTM each 

display their standards in separate windows that prevent assistive technology from perceiving the 

words in those windows, meaning that that blind people would not be able to tell the difference 

between the standards and a blank window.  These websites do not allow the text of the standard

to be read aloud by a screen reader; the navigation controls do not work with a screen reader, so 

blind people are unable to navigate to a specific location in the standard; and the text search 

function does not work with a screen reader.

In contrast, the versions of the standards on the Public.Resource.Org website are

available in a way that is accessible to blind users.  Firstly, the Public.Resource.Org website does

not require a registration process before a user can access the files containing the standards; the

files are directly available to users.  Secondly, many of the standards on the Public.Resource.Org 

website are available in well-structured HTML, a highly accessible format that allows blind users 

similar quality of access as that enjoyed by a person without a disability accessing a print version 

of the standard (or a locked digital version).  Although some standards are available only in PDF 

format on the Public.Resource.Org website, those documents are accessible through extra steps 

such as optical character recognition.  To summarize, it is my opinion that the standards on the 

Public.Resource.Org website are accessible to the blind through screen reader software, whereas 
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the standards on the free reading portions of the NFPA, ASHRAE, and ASTM websites are not 

accessible to the blind through screen reader software.  Furthermore, it is my opinion that people 

with other print disabilities, such as vision impairment, dyslexia, brain injury and physical 

disabilities, would find the standards on the Public.Resource.Org accessible with screen readers 

and other assistive technology, whereas the standards on the free reading portions of the NFPA, 

ASHRAE, and ASTM websites would not be accessible to the great majority of people with 

these types of print disabilities.

Testing the	National	Fire	Protection AssociationWebsite’s	Accessibility

I performed my test of the NFPA, ASHRAE, and ASTM websites in two phases.  The 

first phase was an investigation of whether a blind or visually impaired person can gain access to 

a standard on the NFPA website by going through a process of obtaining free access while using 

a screen reading program.  On the NFPA website it appears that users must register and agree to 

terms of use before accessing any of the free standards on the website.  The results of the test are

that a blind user would not be able to independently sign up for a free account on the NFPA

website because the registration process involves elements that cannot be perceived by screen 

reading software.  

The accessibility standard in common use for websites is the Web Content Accessibility 

Guidelines (WCAG), published by the World Wide Web Consortium, the main standards body 

for technology related to the Web.  A copy of the WCAG is Exhibit C. (As with other World 

Wide Web Consortium standards, the WCAG standard is freely available at no cost on the World 

Wide Web Consortium website, in HTML, as stated in the World Wide Web Consortium 

Document License, Exhibit D).  The very first element in the WCAG standard specifies that 
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“information and user interface components must be presentable to users in ways they can 

perceive.”  The key recommendation for how to address this need is to “provide text alternatives 

for any non-text content so that it can be changed into other forms people need, such as large 

print, braille, speech, symbols or simpler language.”  The two easiest ways to meet this 

requirement are to present textual content as text and to add text labels to non-text content.  For 

example, the text in a regular web page is highly accessible: the screen reader software can 

simply grab each word, sentence and paragraph and read it aloud (or make it larger, or provide it 

to a braille device). Screen readers understand web page structure, so links and headers are 

identified as such when they are read aloud.  A visual button on a page can easily have a text 

label as part of the web page that identifies its function (for example, “I agree”).  A screen reader 

encountering such a button on a web page would simply say aloud “Button, I agree,” and the 

screen reader provides a blind person with a way to activate the button using the keyboard 

(because blind people avoid using mice for obvious reasons).  

These fundamental requirements for accessibility are the ones that the NFPA website 

fails to meet.  Rather than cataloging the many parts of the WCAG accessibility standards the 

NFPA website fails to meet, I will focus on two key items.  The first is that a blind person trying 

to sign up for a free access account needs the assistance of a sighted person to sign up.  This is 

because, for instance, the NFPA website uses a visual button for the “I Agree” function on its 

registration page, and this visual button fails to have a text label, meaning that a blind person 

using a screen reader would not know what the button is for.  A blind person who arrived at the

point where he or she needed to assent to the terms and conditions after some effort would not be 

able to tell what to do, or which button to push, because there is no text equivalent attached to 

the “I AGREE” button.  On the NFPA website, the screen reader knows that there are buttons but 
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can’t tell what they do because there are no text labels on them, and the letters “I AGREE” are 

shown only as a picture of those words, which is not perceptible to a blind person.

The second phase of my test was to perform the functional tests on a specific standard, 

NPFA 101-2000.  In this second phase of the test is also where the NFPA free access website 

fails to make the text accessible, and fails to meet the WCAG accessibility standard mentioned 

above.  Rather than presenting the text in a standard webpage, which is the typical way to present 

information in a web browser, the NFPA site opens an image-only window.  Rather than 

presenting the text of the standard as HTML text, it presents it as a picture of the text. See the 

screen shot below.

To a sighted person, both the text in a standard webpage and the text in an image-only 

window looks pretty similar: the words are visible.  But, “under the hood,” so to speak, the use of 

an image prevents the browser from presenting the text on the screen as text.  A browser 

ordinarily transmits text to a screen reader in a way that facilitates access for the visually 
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impaired. Instead, when NFPA’s website presents text only within an image, the web browser 

processes it as an image, as if someone took a picture of a page and sent it as a photo rather than 

sending a text file.  The screen reader cannot perceive the text in an image; all the screen reader 

can perceive is that there is a big picture on the screen.  A screen reader stops working at this 

point: it does not know what is in the picture.  And so even if a blind person were able to open a 

specific standard on the NFPA website, such as NFPA 101, he or she will not be able to perceive

any of the content in the standard because the page appears blank to him or her.  This means that 

on the NFPA free reading website a blind person cannot independently read the standard, go to a 

specific page within it, or search it for terms of interest.

Testing	the	American	Society	of	Heating,	Refrigerating	and	Air-Conditioning	

Engineers	Website’s	Accessibility  

Counsel suggested I investigate the accessibility of ASHRAE Standard 90.1-2010, 

Energy Standard for Buildings Except Low-Rise Residential Buildings (I-P). ASHRAE’s

website does not require a visitor to sign up for a free account before viewing certain standards, 

and so a blind user should be able to navigate to the place where online read-only versions of the 

standards reside, and then identify specific standards by number and description.  Thus, the first 

of the four tasks, navigating to a specific standard, is a task that a blind person can perform 

independently on the ASHRAE website.  See the screen shot below of this portion of the 

ASHRAE website with the listing of links to different standards.  
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However, once a specific standard is chosen, the standard is not perceptible to a blind

person, for the same reason that I discussed earlier with respect to the NFPA website.  See the 

screen shot below of the ASHRAE 90.1-2010 standard as displayed on the website.  The text of 

the standard is inaccessible to a blind person, and therefore a blind person is unable to perform 

the functional accessibility tasks.  First, the ASHRAE website presents the standard in a window 

that prevents screen reader software from reading aloud the text of the standard.  Second, the 

navigation controls on the standards-display portion of the ASHRAE website do not work with a 

screen reader, so a blind person would be unable to navigate to a specific location in the 

standard.  Lastly, although there is a text search function that works for a sighted person, I was 

unable to get that functionality to work with a screen reader.  And, even if I could get the search 

function to work with a screen reader, a screen reader would still be unable to read aloud the 

actual content of the standard at that point, and so the exercise would be pointless for a blind

person.  
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Because the ASHRAE website provides the content of the standard as an image, it is 

inaccessible to a blind person.  As I mentioned above, the WCAG accessibility standard requires 

the text to be provided for any information delivered as an image, and the ASHRAE website fails 

to do so for the standard I tested.  I also tested five other ASHRAE standards (ASHRAE 62.1-

2013, 62.2-2013, 90.1-2013 (I-P), 90.2-2007, and 189.1-2014) on the ASHRAE website, and 

they all presented the same image-based interface to the standards, and are therefore inaccessible 

to blind people.

Testing	the	American	Society	for	Testing	and	Materials	Website’s	Accessibility  

Counsel suggested I investigate the accessibility of Standard B557-84 Wrought and Cast 

Aluminum- and Magnesium-Alloy Products. The ASTM website requires visitors to sign up for 

a free account before viewing certain standards.  The process of setting up a free account is 

accessible, and therefore a blind person should be able to independently gain access to the 
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ASTM Reading Room, where the standards are located.  A blind user could navigate to the place 

where online read-only versions of the standards reside, and could identify specific standards by 

number and description.  Thus the first of the four tasks, navigating to a specific standard, was a 

task that a blind person could perform independently.  See the screen shot below of this portion 

of the ASTM website with the listing of links to different standards.  

I was able to locate a version of the standard ASTM B557-84e1.  When one selects the standard, 

a new window appears with an image-only viewer of the standard.  For the same reason as I 

described earlier with respect to the NFPA and ASHRAE websites, this standard on the ASTM 

website is not perceptible to a blind person.  First, the ASTM website presents the standard in a 

window that prevents screen reader software from reading aloud the text of the standard.  

Second, the navigation controls on the standards-displaying portion of the ASTM website do not 

work with a screen reader, so a blind person would be unable to navigate to a specific location in 
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the standard. I was not able to locate a text-searching function on the ASTM standard I 

examined.  

Because the content of the ASTM standard appears as an image in the ASTM Reading 

Room, it is inaccessible to the blind person.  As I mentioned above, the WCAG accessibility 

standard requires the text to be provided for any information delivered as an image, and the 

ASTM website fails to do that for the standard I tested.  I also tested the first standard listed on 

the website, ASTM A20/A20M-93a, and it presented the same image-based inaccessible 

interface to the standard, meaning that a blind person would not be able to perceive it.

Testing	the	Public.Resource.Org	Website’s	Accessibility

After unsuccessfully trying to access the NFPA 101-2000, ASHRAE 90.1-2010 and 

ASTM B557-84 standards on the websites of the three standards organization as a blind user 

would, I went to the same standards on the Public.Resource.Org website and tried the same 
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tasks. I was able to successfully complete all of the accessibility tasks on all three of the 

standards on the Public.Resource.Org website.

The Public.Resource.Org website has no required sign-up procedure, so I did not need to 

test the accessibility of that process.  It is possible to go directly to a specific standard either by

using a direct weblink or by navigating the text-oriented website.   For example, searching on the 

terms “NFPA 101 resource.org” shows the standard available directly from Google’s search 

engine in the top few links, in both PDF and HTML form.  HTML is generally more accessible, 

so I selected that link and it directly opened up in my browser. The entire text of the standard 

was available, and I was able to read the standard using screen reading software, navigate to a 

specific place in the document using screen reading software, and search for key terms using 

screen reading software. My test therefore indicated that a blind person using a screen reader 

would be able to perform all of the functional tasks: reading the entire standard, navigating to a 

specific place in the standard, or searching on key terms.  Because the text is provided as 

standard HTML, a blind person is able to listen to the text, or access it using a digital braille 

device.  This kind of HTML content is also highly accessible to people with other print 

disabilities and the assistive technology they use to access print.  For example, people with low 

vision or with dyslexia often use a screen reader to read text aloud.     
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I also found a version of the ASTM B557-84 standard on the Public.Resource.Org 

website as an HTML file.  It was well-structured and highly accessible.  Like the NPFA 101-

2000 standard on the Public.Resource.Org website, this standard could be readily located and 

accessed by a blind person using a screen reader, and could then be perceived in its entirety using 

the screen reader.

I then examined the accessibility of more recent versions of the NFPA 101 standard 

located on the Public.Resource.Org website.  These were available only in PDF formats, not 

HTML.  I accessed the 2012 version of the NPFA 101 standard, and found that it was an image-

based PDF.  I also searched for the ASHRAE 90.1-2010 standard and found it in PDF form on 

the Public.Resource.Org website without needing to login to access it.  It was also an image-

based PDF. Image-based PDFs are generally not accessible to blind people.  However, these 

files both came with the underlying text associated with the page images.  It was possible for me 

to open the PDFs in a browser or Adobe Reader, do a Select All command (Control A on a PC), 
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SECTION 1.2• SCOPE 

1.2.1* Danger to life from Fire. The Code addresses those construction, protection, and occupancy features necessary to minimize danger to life from fire, including smoke, 
fumes, or panic. 

1.2.2 Egress Facilities. The Code establishes minimum criteria for the design of egress facilities so as to permit prompt escape of occupants from buildings or, \\'here desirable, into 
safe areas within buildings. 

1.2.3 Other Considerations. The Code addresses other considerations that are essential to life safety in recognition of the fact that life safety is more than a matter of egress. The 

Code also addresses protective features and systems, building services, operating features, maintenance activities, and other provisions in recognition of the fact that achieving an acceptable 
degree of life safety depends on additional safeguards to proYide adequate egress time or protection for people e:qx,sed to fire. 

1.2.4 Areas Not Addressed. The Code does not address the followi ng: 
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a Copy command (Control C on a PC) and then switch to a text-oriented word processing 

program (Microsoft Word) and paste the text of the entire standard into a file there. The text 

appeared to be an automatic optical character recognition version of the standard, which meant 

there were some errors in the transcription. But, generally the accuracy was sufficient to perform 

the functional tasks: read ing the entire standard, navigating to a specific p lace in the standard, or 

searching on key terms. It shou ld be noted that this approach would not likely occur to a bl ind 

person opening an image PDF file, because the Adobe software does not announce that the 

underlying text was present. It is also possible for a blind person to independently perform 

optical character recognition on image-based PDFs themselves and access the text that way, and 

many advanced computer users that are blind would be aware that this is possible. Although 

performing optical character recognition on a PDF is not as optimal as having HTML text 

available to read immediately without conversion, this method by which PDFs can be made 

perceptible to the blind is still better than having no access, which is effectively what the NFPA, 

ASHRAE, and ASTM websites offer. 

Dated: April 13, 2015 
James R. 
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James R. Fruchterman

Founder and CEO

Benetech 

Education 

California Institute of Technology
B.S. Engineering, 1976-80
M.S. Applied Physics, 1978-80

Stanford University, 1980-81
Ph.D. Studies in Electrical Engineering

Professional Experience 
CEO and Founder, 2015-present
President, CEO, Chairman, Founder, 2000-2014
Benetech (name changed from Arkenstone in 2000)
Palo Alto, California

President, CEO, Chairman, Founder, 1989-2000
Arkenstone, Inc.
Moffett Field, California

Director, 1989-present
Vice President Finance, CFO, 1989-2004
President & CEO, Founder, 1989-95
RAF Technology, Inc. 
Palo Alto, California and Redmond, Washington

Vice President, Marketing, 1987-89
Founder, Vice President, Finance, 1982-88
Calera Recognition Systems, Inc.
Santa Clara, California 

Prior engineering positions with: 
Phoenix Engineering, Inc.
G.C.H., Inc.
IBM T.J. Watson Research Center
General Motors Company
NASA — Jet Propulsion Laboratory
Fermi National Accelerator Laboratory
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Publications 
Technology Serving Humanity (chapter). In Schultz, R. (editor) Creating Good Work, Palgrave 
Macmillan, February 2013

Guest Editor’s Page, AFB Journal of Visual Impairment & Blindness, October-November 
2012

An Interview With Technology Guru George Kerscher, AFB Journal of Visual Impairment 
& Blindness, October-November 2012

For Love or Lucre, Stanford Social Innovation Review, Spring 2011

Developing Information Technology to Meet Social Needs. In Innovations, MIT Press, 2008

Accessing Books and Documents, a chapter in the book, Assistive Technology for Vision-
Impaired and Blind People, Springer Verlag 2008

Everyone Deserves Access to Technology, OpEd in The Sacramento Bee by Jim Fruchterman 
and Gregg Vanderheiden, June 17, 2007

Document Recognition Serving People With Disabilities, Proc. SPIE 6500, International 
Society for Optics and Photonics, 2007

Pattern Recognition Technology Helps Disabled People Access Books, SPIE Newsroom, 
International Society for Optics and Photonics, May 14, 2007

Nothing Ventured Nothing Gained, Addressing the Critical Gaps in Risk-Taking Capital for 
Social Enterprise, by Jed Emerson, Tim Freundlich and Jim Fruchterman, published by 
Oxford Said Business School, 2006 

Build Great Companies, Then Help Build a Great World, OpEd in The San Jose Mercury News, 
November 13, 2006

Comments on Accessibility of Google Print and Google’s Library Project, white paper, 
February 2005

Technology Benefiting Humanity, published in the Association for Computing Machines 
Ubiquity magazine, March 2004

The Power of Technology Social Enterprises, published in the N-TEN forecast series, 
February 2004 

In the Palm of Your Hand: A Vision of the Future of Technology for People with Visual 
Impairments, published in the American Foundation for the Blind’s Journal of Vision 
Impairment and Blindness, October 2003

The Chafee Amendment: Improving Access to Information, published in Information 
Technology and Disabilities, a journal published by Equal Access to Software and Information 
(EASI), co-authored with Bookshare Senior Product Manager Alison Lingane, October 2003

The Soundproof Book: Exploration of Rights Conflict and Access to Commercial EBooks 
for People with Disabilities, published in First Monday, co-authored with George Kerscher, 
the International Project Manager of the DAISY Consortium, May 2002

Bookshare, Books without Barriers, at the Closing the Gap conference, Minneapolis, MN, 
October 2001
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Two presentations given at the IT Accessibility 2001 Conference, May 2001 at the National 
Institute of Standards and Technology 

I Dream of Software
The Business Case for Adaptive Technology

Humanizing the Voice of the Machine, with Prof. Mari Ostendorf (University of 
Washington), Annual Meeting of the American Association for the Advancement of the 
Machine, Boston, MA, February 2000

The Many Facets of Open Book: Ruby Edition, California State University, Northridge 
(CSUN), 15th Technology and Persons with Disabilities Conference, March 2000

Corporate Responsibility for Adaptive Technology, California State University, Northridge 
(CSUN), 14th Technology and Persons with Disabilities Conference, March 1999

Developing Partnerships for Assistive and Universally Designed Technology for Persons 
with Disabilities, Testimony before United States House of Representatives, Committee on 
Science, Subcommittee on Technology, August 4, 1998

Access to Maps and Location Information through Virtual Reality Techniques and GPS 
Satellite Receivers, 3rd International Technical Aids Seminar, Tokyo, Japan, July 1994 

Invited Talks 
“Innovation in America: The Role of Technology,” August 1, 2013, Testimony before U.S. 
House of Representatives,  Judiciary Committee’s Subcommittee on Courts, Intellectual 
Property, and the Internet. 

“Social Change at Scale – That’s Innovation!” May 2012, TEDxSanJoseCA 2012, San Jose, 
CA.

“The Power of Failure, People and Karma Banking,” May 20, 2012, Commencement speech, St. 
Mary's College, Moraga, CA.

“Raising the Floor,” October, 2011, Keynote Speech, Association for Education and Rehabilitation 
of the Blind and Visually Impaired Conference, Cleveland OH.

Keynote speech, IEEE Sections Congress, August 2011, San Francisco, CA.

“Making the Book Truly Accessible,” Tools of Change Conference, New York, NY, 2011 
Keynote Speech

UBS-Ashoka Visionaris Award, Keynote Speech, Social Entrepreneur of the Year Award, 
Mexico City, Mexico, September, 2010 

A series of three invited speeches on Bookshare and accessible books, in Tokyo, Shizuoka 
and Osaka, Japan, February, 2009

Keynote Speech, Social Enterprise World Forum, Edinburgh, Scotland, September, 2008

“Raising the Floor: Providing Accessible Technology and Content to Every Person with a 
Disability on the Planet,” International Conference on Computers Helping People with 
Special Needs, Linz, Austria, July, 2008 Keynote Speech

“Raising the Floor,” CSUN Conference on Technology and Persons with Disabilities, 
March, 2008 Keynote Speech

Case 1:13-cv-01215-TSC   Document 122-6   Filed 12/22/15   Page 155 of 231Case 1:13-cv-01215-TSC   Document 204-102   Filed 11/13/19   Page 25 of 62

JA08691

USCA Case #22-7063      Document #1982415            Filed: 01/20/2023      Page 272 of 395



Extensive speaking engagements to students about technology serving people with 
disabilities. Have done invited talks at:

Stanford University
University of California at Berkeley
Brigham Young University
University of the Pacific
Santa Clara University
California Institute of Technology
San Jose State
University of California at Santa Cruz
University of California at Davis
Loyola Marymount University
Pepperdine University
University of Washington
Columbia University
Harvard University
University of Geneva
Oxford University

Inflection Point Opportunities in Social Investment, Closing Keynote for the UBS 
Philanthropy Forum, Lisbon, Portugal, July 2007

It’s Not Rocket Science: Building Social Enterprises, Keynote for the 7th Gathering of the 
Social Enterprise Alliance, Atlanta, Georgia, March 2006 

Opening Keynote for the Global Social Venture Competition, New York, April, 2006

Keynote for the 7th IAPR Workshop on Document Analysis Systems, Nelson, New 
Zealand, February 2006

Building a Global Library for People with Print Disabilities, a speech for the World Summit 
on the Information Society, Tunis, Tunisia, November 2005

Innovating Information Technologies to Protect Human Rights, a speech for the World 
Affairs Council of Northern California, February 2004

Setting the 2004 Agenda: Technology, speaker at the World Economic Forum, Davos, 
Switzerland, January 2004

Seizing Market Failure as an Investment Opportunity, Keynote for the Business for Social 
Responsibility Annual Conference, Los Angeles, November 2003.

In the Palm of Your Hand, Keynote for the World Blind Union Asia Pacific conference, 
Singapore, November, 2003

Technology and Human Rights, University of Peradeniya, Sri Lanka, November, 2003

When Markets Fail, Who Responds? Discussion Leader at the World Economic Forum, 
Davos, Switzerland, January 2003

Technology for Nonprofits, with Michael Gilbert, National Gathering for Social 
Entrepreneurs, Minneapolis, MN, December, 2002

Bookshare: Large Scale, Web-Based Accessible Books, TechShare conference organized by 
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the Royal National Institute of the Blind, Birmingham, UK, November 2002

Putting Technology to Work for Development, speech at the United Nations to the joint 
meeting of the World Technology Network and UNOPS, July 2002 

Bookshare: The Project for Creating Accessible Books through Computers, at the General 
Session of the National Federation of the Blind 2002 Annual Convention, July 2002

Stanford Social Entrepreneurship Conference, January 2002

The Once and Future Web: Tenth Anniversary of the First U.S. Web Page at the Stanford 
Linear Accelerator Laboratory, December 2001 

NetImpact Annual Conference at Kenan-Flagler Business School, November 2001

American Council of the Blind Annual Convention, July 2001

Bringing Socially Beneficial Technology into the Service of Humanity, EE380 at Stanford 
University, April 2001

Information Technology in the Service of Human Rights at the Computers, Freedom and 
Privacy Conference, March 2001

Rank Prize Fund Symposium, Grasmere, England 

Guest Lecturer for CSUN program in disability leadership

Professional Associations 
Association for Computing Machinery

Institute of Electrical and Electronics Engineers 

American Association for the Advancement of Science 

Social Enterprise Alliance

Awards and Public Service 
Head of Benetech Delegation, Diplomatic Conference to Conclude a Treaty to Facilitate 
Access to Published Works by Visually Impaired Persons and Persons with Print Disabilities, 
World Intellectual Property Organization, Marrakesh, Morocco (2013)

Member, Global Agenda Council on Measuring Sustainability, World Economic Forum 
(2012-2014) 

Member of the Board of Directors, ZeroDivide, foundation investing in community 
enterprises that leverage technology to benefit people in low-income and other underserved 
communities (2007-2013)

Commissioner, Federal Advisory Commission on Accessible Instructional Materials in 
Postsecondary Education for Students with Disabilities, 2010-2011

Duke University, CASE Award for Enterprising Social Innovation, 2011

Brigham Young University, Center for Economic Self-Reliance Social Innovator of the Year, 
2009

AT&T Technology Innovation Award from the Alliance for Technology Access, March 
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2008

Strache Leadership Award from the California State University, Northridge, 2007

John D. and Catherine T. MacArthur Foundation Fellowship, 2006

Technical Advisory Committee Member, National Instructional Materials Accessibility 
Standard, U.S. Department of Education (2005-2008) 

Advisory Committee Member, National Instructional Materials Accessibility Center, U.S. 
Department of Education (2006-present) 

Skoll Award for Social Entrepreneurship, 2004 and 2006

Fast Company Social Capitalist Award: Top 20 Groups Changing the World, 2004

Laureate, The 2003 and 2001 Tech Museum Awards

American Library Association Francis Joseph Campbell Award, 2003

Schwab Foundation Outstanding Social Entrepreneur of 2003 Award

Member, the Community Partnership Committee, which oversees a diversity and disability 
agreement with SBC, Inc.

Runner-up, Yale-Goldman Sachs National Nonprofit Business Plan Competition, 2003

American Foundation for the Blind Access Award, 2003

Robert S. Bray Award, The American Council of the Blind 

Winner, Education Category, 2002 Stockholm Challenge

Fast 50 Champion of Innovation 2002

Judge, 2002 National Social Venture Competition

Member, Board of Directors of the Social Enterprise Alliance (2000-2010, chair 2008-2010)

Member of the Advisory Board, Telecommunications Access Rehabilitation Engineering 
Research Center, a joint effort of the Trace R&D Center of the University of Wisconsin-
Madison and the Technology Access Program of Gallaudet University, 2001

Panelist, National Science Foundation Small Business Innovation Research Program, 1998, 
2000, 2003

Participant, 1998 NSF Workshop for Discussing Research Priorities and Evaluation 
Strategies in Speech Synthesis, August, 1998

Member, Electronic Information and Technology Access Advisory Committee, a federal 
advisory committee responsible for drafting federal acquisition standards for accessibility 
under Section 508, 1998-1999

Member, Telecommunications Access Advisory Committee, a federal advisory committee 
responsible for making recommendations to the U.S. Access Board and Federal 
Communications Commission on implementing portions of the 1996 Telecommunications 
Act, 1996-1997

U.S. Patent Number 5,470,223: System and Method for Tracking a Pedestrian
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Finalist, 1996 Discover Magazine Awards for Technological Innovation

1996 Access Award, American Foundation for the Blind 

Major Works and Areas of Expertise 
Founder and CEO of Benetech, a highly innovative nonprofit company focused on using 
the power of technology to address social needs in areas such as disability, literacy, human 
rights and the environment. 

Founder of Arkenstone, Inc., a leading nonprofit organization providing adaptive 
technology for education and employment for people with disabilities and the largest maker 
of reading systems for people with blindness, vision impairment and learning disabilities. 
Developer of the Arkenstone Reader, the first affordable reading system for the blind. 
Designer of Open Book, the first talking Windows program for the blind. Co-inventor of 
Atlas Speaks, the first accessible map software for the blind, and of Strider, a talking GPS 
locator for the blind.

Cofounder of RAF Technology, Inc., the nation's leading company in optical character 
recognition technology for processing forms in postal and medical applications. RAF's 
software is used to route the United States mail. 

Cofounder of Calera Recognition Systems, Inc., the first company to develop omnifont 
optical character recognition that works without user training.
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Exhibit B

Documents, Facts, or Data Considered in Forming My Opinions:

! The ASHRAE website, at www.ashrae.org
! The ASTM website, at www.astm.org
! The NFPA website, at www.nfpa.org
! The Public.Resource.Org website, at www.public.resource.org
! World Wide Web Consortium’s Web Content Accessibility Guidelines (WCAG) 2.0, at

http://www.w3.org/TR/WCAG20/
! Window-Eyes screen reader software
! JAWS screen reader software 
! I also consulted with a blind engineer (and skilled daily user of screen reader technology) 

to confirm the specific accessibility challenges I found in my tests 
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Exhibit C
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[contents]

W3C Recommendation 11 December 2008

This version:
http://www.w3.org/TR/2008/REC-WCAG20-20081211/

Latest version:
http://www.w3.org/TR/WCAG20/

Previous version:
http://www.w3.org/TR/2008/PR-WCAG20-20081103/

Editors:
Ben Caldwell, Trace R&D Center, University of Wisconsin-Madison
Michael Cooper, W3C
Loretta Guarino Reid, Google, Inc.
Gregg Vanderheiden, Trace R&D Center, University of Wisconsin-Madison

Previous Editors:
Wendy Chisholm (until July 2006 while at W3C)
John Slatin (until June 2006 while at Accessibility Institute, University of Texas at Austin)
Jason White (until June 2005 while at University of Melbourne)

Please refer to the errata for this document, which may include normative corrections.

See also translations.

This document is also available in non-normative formats, available from Alternate Versions of Web Content Accessibility
Guidelines 2.0.

Copyright © 2008 W3C® (MIT, ERCIM, Keio), All Rights Reserved. W3C liability, trademark and document use rules apply.

Abstract

Web Content Accessibility Guidelines (WCAG) 2.0 covers a wide range of recommendations for making Web content more
accessible. Following these guidelines will make content accessible to a wider range of people with disabilities, including
blindness and low vision, deafness and hearing loss, learning disabilities, cognitive limitations, limited movement, speech
disabilities, photosensitivity and combinations of these. Following these guidelines will also often make your Web content
more usable to users in general.

WCAG 2.0 success criteria are written as testable statements that are not technology-specific. Guidance about satisfying
the success criteria in specific technologies, as well as general information about interpreting the success criteria, is
provided in separate documents. See Web Content Accessibility Guidelines (WCAG) Overview for an introduction and links
to WCAG technical and educational material.

WCAG 2.0 succeeds Web Content Accessibility Guidelines 1.0 [WCAG10], which was published as a W3C
Recommendation May 1999. Although it is possible to conform either to WCAG 1.0 or to WCAG 2.0 (or both), the W3C
recommends that new and updated content use WCAG 2.0. The W3C also recommends that Web accessibility policies
reference WCAG 2.0.

Status of this Document

This section describes the status of this document at the time of its publication. Other documents may supersede this

http://www.w3.org/TR/WCAG20/ 1 of 28
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document. A list of current W3C publications and the latest revision of this technical report can be found in the W3C

technical reports index at http://www.w3.org/TR/.

This is the Web Content Accessibility Guidelines (WCAG) 2.0 W3C Recommendation from the Web Content Accessibility
Guidelines Working Group.

This document has been reviewed by W3C Members, by software developers, and by other W3C groups and interested
parties, and is endorsed by the Director as a W3C Recommendation. It is a stable document and may be used as reference
material or cited from another document. W3C's role in making the Recommendation is to draw attention to the specification
and to promote its widespread deployment. This enhances the functionality and interoperability of the Web.

WCAG 2.0 is supported by the associated non-normative documents, Understanding WCAG 2.0 and Techniques for WCAG
2.0. Although those documents do not have the formal status that WCAG 2.0 itself has, they provide information important
to understanding and implementing WCAG.

The Working Group requests that any comments be made using the provided online comment form. If this is not possible,
comments can also be sent to public-comments-wcag20@w3.org. The archives for the public comments list are publicly
available. Comments received on the WCAG 2.0 Recommendation cannot result in changes to this version of the
guidelines, but may be addressed in errata or future versions of WCAG. The Working Group does not plan to make formal
responses to comments. Archives of the WCAG WG mailing list discussions are publicly available, and future work
undertaken by the Working Group may address comments received on this document.

This document has been produced as part of the W3C Web Accessibility Initiative (WAI). The goals of the WCAG Working
Group are discussed in the WCAG Working Group charter. The WCAG Working Group is part of the WAI Technical Activity.

This document was produced by a group operating under the 5 February 2004 W3C Patent Policy. W3C maintains a public
list of any patent disclosures made in connection with the deliverables of the group; that page also includes instructions for
disclosing a patent. An individual who has actual knowledge of a patent which the individual believes contains Essential
Claim(s) must disclose the information in accordance with section 6 of the W3C Patent Policy.

Table of Contents

Introduction
WCAG 2.0 Layers of Guidance
WCAG 2.0 Supporting Documents
Important Terms in WCAG 2.0

WCAG 2.0 Guidelines
1 Perceivable

1.1 Provide text alternatives for any non-text content so that it can be changed into other forms people
need, such as large print, braille, speech, symbols or simpler language.
1.2 Provide alternatives for time-based media.
1.3 Create content that can be presented in different ways (for example simpler layout) without losing
information or structure.
1.4 Make it easier for users to see and hear content including separating foreground from background.

2 Operable
2.1 Make all functionality available from a keyboard.
2.2 Provide users enough time to read and use content.
2.3 Do not design content in a way that is known to cause seizures.
2.4 Provide ways to help users navigate, find content, and determine where they are.

3 Understandable
3.1 Make text content readable and understandable.
3.2 Make Web pages appear and operate in predictable ways.
3.3 Help users avoid and correct mistakes.

4 Robust
4.1 Maximize compatibility with current and future user agents, including assistive technologies.

Conformance
Conformance Requirements
Conformance Claims (Optional)
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Statement of Partial Conformance - Third Party Content
Statement of Partial Conformance - Language

Appendices

Appendix A: Glossary (Normative)
Appendix B: Acknowledgments
Appendix C: References

Introduction

This section is informative.

Web Content Accessibility Guidelines (WCAG) 2.0 defines how to make Web content more accessible to people with
disabilities. Accessibility involves a wide range of disabilities, including visual, auditory, physical, speech, cognitive,
language, learning, and neurological disabilities. Although these guidelines cover a wide range of issues, they are not able
to address the needs of people with all types, degrees, and combinations of disability. These guidelines also make Web
content more usable by older individuals with changing abilities due to aging and often improve usability for users in
general.

WCAG 2.0 is developed through the W3C process in cooperation with individuals and organizations around the world, with
a goal of providing a shared standard for Web content accessibility that meets the needs of individuals, organizations, and
governments internationally. WCAG 2.0 builds on WCAG 1.0 [WCAG10] and is designed to apply broadly to different Web
technologies now and in the future, and to be testable with a combination of automated testing and human evaluation. For
an introduction to WCAG, see the Web Content Accessibility Guidelines (WCAG) Overview.

Web accessibility depends not only on accessible content but also on accessible Web browsers and other user agents.
Authoring tools also have an important role in Web accessibility. For an overview of how these components of Web
development and interaction work together, see:

Essential Components of Web Accessibility

User Agent Accessibility Guidelines (UAAG) Overview

Authoring Tool Accessibility Guidelines (ATAG) Overview

WCAG 2.0 Layers of Guidance

The individuals and organizations that use WCAG vary widely and include Web designers and developers, policy makers,
purchasing agents, teachers, and students. In order to meet the varying needs of this audience, several layers of guidance
are provided including overall principles, general guidelines, testable success criteria and a rich collection of sufficient

techniques, advisory techniques, and documented common failures with examples, resource links and code.

Principles - At the top are four principles that provide the foundation for Web accessibility: perceivable, operable,

understandable, and robust. See also Understanding the Four Principles of Accessibility.
Guidelines - Under the principles are guidelines. The 12 guidelines provide the basic goals that authors should work
toward in order to make content more accessible to users with different disabilities. The guidelines are not testable,
but provide the framework and overall objectives to help authors understand the success criteria and better
implement the techniques.
Success Criteria - For each guideline, testable success criteria are provided to allow WCAG 2.0 to be used where
requirements and conformance testing are necessary such as in design specification, purchasing, regulation, and
contractual agreements. In order to meet the needs of different groups and different situations, three levels of
conformance are defined: A (lowest), AA, and AAA (highest). Additional information on WCAG levels can be found in
Understanding Levels of Conformance.
Sufficient and Advisory Techniques - For each of the guidelines and success criteria in the WCAG 2.0 document
itself, the working group has also documented a wide variety of techniques. The techniques are informative and fall
into two categories: those that are sufficient for meeting the success criteria and those that are advisory. The
advisory techniques go beyond what is required by the individual success criteria and allow authors to better address
the guidelines. Some advisory techniques address accessibility barriers that are not covered by the testable success
criteria. Where common failures are known, these are also documented. See also Sufficient and Advisory
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Techniques in Understanding WCAG 2.0.

All of these layers of guidance (principles, guidelines, success criteria, and sufficient and advisory techniques) work together
to provide guidance on how to make content more accessible. Authors are encouraged to view and apply all layers that they
are able to, including the advisory techniques, in order to best address the needs of the widest possible range of users.

Note that even content that conforms at the highest level (AAA) will not be accessible to individuals with all types, degrees,
or combinations of disability, particularly in the cognitive language and learning areas. Authors are encouraged to consider
the full range of techniques, including the advisory techniques, as well as to seek relevant advice about current best
practice to ensure that Web content is accessible, as far as possible, to this community. Metadata may assist users in
finding content most suitable for their needs.

WCAG 2.0 Supporting Documents

The WCAG 2.0 document is designed to meet the needs of those who need a stable, referenceable technical standard.
Other documents, called supporting documents, are based on the WCAG 2.0 document and address other important
purposes, including the ability to be updated to describe how WCAG would be applied with new technologies. Supporting
documents include:

How to Meet WCAG 2.0 - A customizable quick reference to WCAG 2.0 that includes all of the guidelines, success
criteria, and techniques for authors to use as they are developing and evaluating Web content.

1.

Understanding WCAG 2.0 - A guide to understanding and implementing WCAG 2.0. There is a short
"Understanding" document for each guideline and success criterion in WCAG 2.0 as well as key topics.

2.

Techniques for WCAG 2.0 - A collection of techniques and common failures, each in a separate document that
includes a description, examples, code and tests.

3.

The WCAG 2.0 Documents - A diagram and description of how the technical documents are related and linked.4.

See Web Content Accessibility Guidelines (WCAG) Overview for a description of the WCAG 2.0 supporting material,
including education resources related to WCAG 2.0. Additional resources covering topics such as the business case for
Web accessibility, planning implementation to improve the accessibility of Web sites, and accessibility policies are listed in
WAI Resources.

Important Terms in WCAG 2.0

WCAG 2.0 includes three important terms that are different from WCAG 1.0. Each of these is introduced briefly below and
defined more fully in the glossary.

Web Page
It is important to note that, in this standard, the term "Web page" includes much more than static HTML pages. It
also includes the increasingly dynamic Web pages that are emerging on the Web, including "pages" that can
present entire virtual interactive communities. For example, the term "Web page" includes an immersive,
interactive movie-like experience found at a single URI. For more information, see Understanding "Web Page".

Programmatically Determined
Several success criteria require that content (or certain aspects of content) can be "programmatically determined."
This means that the content is delivered in such a way that user agents, including assistive technologies, can
extract and present this information to users in different modalities. For more information, see Understanding
Programmatically Determined.

Accessibility Supported
Using a technology in a way that is accessibility supported means that it works with assistive technologies (AT)
and the accessibility features of operating systems, browsers, and other user agents. Technology features can
only be relied upon to conform to WCAG 2.0 success criteria if they are used in a way that is "accessibility
supported". Technology features can be used in ways that are not accessibility supported (do not work with
assistive technologies, etc.) as long as they are not relied upon to conform to any success criterion (i.e., the same
information or functionality is also available another way that is supported).
The definition of "accessibility supported" is provided in the Appendix A: Glossary section of these guidelines. For
more information, see Understanding Accessibility Support.

WCAG 2.0 Guidelines
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This section is normative.

Principle 1: Perceivable - Information and user interface components must be
presentable to users in ways they can perceive.

Guideline 1.1 Text Alternatives: Provide text alternatives for any
non-text content so that it can be changed into other forms people
need, such as large print, braille, speech, symbols or simpler
language.

Understanding Guideline 1.1

1.1.1 Non-text Content: All non-text content that is presented to the user has a text
alternative that serves the equivalent purpose, except for the situations listed below. (Level A)

Controls, Input: If non-text content is a control or accepts user input, then it has a
name that describes its purpose. (Refer to Guideline 4.1 for additional requirements for
controls and content that accepts user input.)
Time-Based Media: If non-text content is time-based media, then text alternatives at
least provide descriptive identification of the non-text content. (Refer to Guideline 1.2 for
additional requirements for media.)
Test: If non-text content is a test or exercise that would be invalid if presented in text,
then text alternatives at least provide descriptive identification of the non-text content.
Sensory: If non-text content is primarily intended to create a specific sensory
experience, then text alternatives at least provide descriptive identification of the
non-text content.
CAPTCHA: If the purpose of non-text content is to confirm that content is being
accessed by a person rather than a computer, then text alternatives that identify and
describe the purpose of the non-text content are provided, and alternative forms of
CAPTCHA using output modes for different types of sensory perception are provided to
accommodate different disabilities.
Decoration, Formatting, Invisible: If non-text content is pure decoration, is used only
for visual formatting, or is not presented to users, then it is implemented in a way that it
can be ignored by assistive technology.

How to Meet 1.1.1
Understanding 1.1.1

Guideline 1.2 Time-based Media: Provide alternatives for time-based
media.

Understanding Guideline 1.2
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1.2.1 Audio-only and Video-only (Prerecorded): For prerecorded audio-only and
prerecorded video-only media, the following are true, except when the audio or video is a
media alternative for text and is clearly labeled as such: (Level A)

Prerecorded Audio-only: An alternative for time-based media is provided that presents
equivalent information for prerecorded audio-only content.
Prerecorded Video-only: Either an alternative for time-based media or an audio track
is provided that presents equivalent information for prerecorded video-only content.

How to Meet 1.2.1
Understanding 1.2.1

1.2.2 Captions (Prerecorded): Captions are provided for all prerecorded audio content in
synchronized media, except when the media is a media alternative for text and is clearly
labeled as such. (Level A)

How to Meet 1.2.2
Understanding 1.2.2

1.2.3 Audio Description or Media Alternative (Prerecorded): An alternative for time-based
media or audio description of the prerecorded video content is provided for synchronized
media, except when the media is a media alternative for text and is clearly labeled as such.
(Level A)

How to Meet 1.2.3
Understanding 1.2.3

1.2.4 Captions (Live): Captions are provided for all live audio content in synchronized media.
(Level AA)

How to Meet 1.2.4
Understanding 1.2.4

1.2.5 Audio Description (Prerecorded): Audio description is provided for all prerecorded
video content in synchronized media. (Level AA)

How to Meet 1.2.5
Understanding 1.2.5

1.2.6 Sign Language (Prerecorded): Sign language interpretation is provided for all
prerecorded audio content in synchronized media. (Level AAA)

How to Meet 1.2.6
Understanding 1.2.6

1.2.7 Extended Audio Description (Prerecorded): Where pauses in foreground audio are
insufficient to allow audio descriptions to convey the sense of the video, extended audio
description is provided for all prerecorded video content in synchronized media. (Level AAA)

How to Meet 1.2.7
Understanding 1.2.7

1.2.8 Media Alternative (Prerecorded): An alternative for time-based media is provided for
all prerecorded synchronized media and for all prerecorded video-only media. (Level AAA)

How to Meet 1.2.8
Understanding 1.2.8

1.2.9 Audio-only (Live): An alternative for time-based media that presents equivalent
information for live audio-only content is provided. (Level AAA)

How to Meet 1.2.9
Understanding 1.2.9

Guideline 1.3 Adaptable: Create content that can be presented in
different ways (for example simpler layout) without losing information
or structure.

Understanding Guideline 1.3

http://www.w3.org/TR/WCAG20/ 6 of 28

Case 1:13-cv-01215-TSC   Document 122-6   Filed 12/22/15   Page 167 of 231

• 

• 

Case 1:13-cv-01215-TSC   Document 204-102   Filed 11/13/19   Page 37 of 62

JA08703

USCA Case #22-7063      Document #1982415            Filed: 01/20/2023      Page 284 of 395



1.3.1 Info and Relationships: Information, structure, and relationships conveyed through
presentation can be programmatically determined or are available in text. (Level A)

How to Meet 1.3.1
Understanding 1.3.1

1.3.2 Meaningful Sequence: When the sequence in which content is presented affects its
meaning, a correct reading sequence can be programmatically determined. (Level A)

How to Meet 1.3.2
Understanding 1.3.2

1.3.3 Sensory Characteristics: Instructions provided for understanding and operating
content do not rely solely on sensory characteristics of components such as shape, size,
visual location, orientation, or sound. (Level A)
Note: For requirements related to color, refer to Guideline 1.4.

How to Meet 1.3.3
Understanding 1.3.3

Guideline 1.4 Distinguishable: Make it easier for users to see and
hear content including separating foreground from background.

Understanding Guideline 1.4

1.4.1 Use of Color: Color is not used as the only visual means of conveying information,
indicating an action, prompting a response, or distinguishing a visual element. (Level A)
Note: This success criterion addresses color perception specifically. Other forms of
perception are covered in Guideline 1.3 including programmatic access to color and other
visual presentation coding.

How to Meet 1.4.1
Understanding 1.4.1

1.4.2 Audio Control: If any audio on a Web page plays automatically for more than 3
seconds, either a mechanism is available to pause or stop the audio, or a mechanism is
available to control audio volume independently from the overall system volume level. (Level
A)
Note: Since any content that does not meet this success criterion can interfere with a user's
ability to use the whole page, all content on the Web page (whether or not it is used to meet
other success criteria) must meet this success criterion. See Conformance Requirement 5:
Non-Interference.

How to Meet 1.4.2
Understanding 1.4.2

1.4.3 Contrast (Minimum): The visual presentation of text and images of text has a contrast
ratio of at least 4.5:1, except for the following: (Level AA)

Large Text: Large-scale text and images of large-scale text have a contrast ratio of at
least 3:1;
Incidental: Text or images of text that are part of an inactive user interface component,
that are pure decoration, that are not visible to anyone, or that are part of a picture that
contains significant other visual content, have no contrast requirement.
Logotypes: Text that is part of a logo or brand name has no minimum contrast
requirement.

How to Meet 1.4.3
Understanding 1.4.3

1.4.4 Resize text: Except for captions and images of text, text can be resized without
assistive technology up to 200 percent without loss of content or functionality. (Level AA)

How to Meet 1.4.4
Understanding 1.4.4

1.4.5 Images of Text: If the technologies being used can achieve the visual presentation, text
is used to convey information rather than images of text except for the following: (Level AA)

Customizable: The image of text can be visually customized to the user's
requirements;
Essential: A particular presentation of text is essential to the information being
conveyed.

Note: Logotypes (text that is part of a logo or brand name) are considered essential.

How to Meet 1.4.5
Understanding 1.4.5
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Principle 2: Operable - User interface components and navigation must be operable.

1.4.6 Contrast (Enhanced): The visual presentation of text and images of text has a contrast
ratio of at least 7:1, except for the following: (Level AAA)

Large Text: Large-scale text and images of large-scale text have a contrast ratio of at
least 4.5:1;
Incidental: Text or images of text that are part of an inactive user interface component,
that are pure decoration, that are not visible to anyone, or that are part of a picture that
contains significant other visual content, have no contrast requirement.
Logotypes: Text that is part of a logo or brand name has no minimum contrast
requirement.

How to Meet 1.4.6
Understanding 1.4.6

1.4.7 Low or No Background Audio: For prerecorded audio-only content that (1) contains
primarily speech in the foreground, (2) is not an audio CAPTCHA or audio logo, and (3) is not
vocalization intended to be primarily musical expression such as singing or rapping, at least
one of the following is true: (Level AAA)

No Background: The audio does not contain background sounds.
Turn Off: The background sounds can be turned off.
20 dB: The background sounds are at least 20 decibels lower than the foreground
speech content, with the exception of occasional sounds that last for only one or two
seconds.

Note: Per the definition of "decibel," background sound that meets this requirement
will be approximately four times quieter than the foreground speech content.

How to Meet 1.4.7
Understanding 1.4.7

1.4.8 Visual Presentation: For the visual presentation of blocks of text, a mechanism is
available to achieve the following: (Level AAA)

Foreground and background colors can be selected by the user.1.
Width is no more than 80 characters or glyphs (40 if CJK).2.
Text is not justified (aligned to both the left and the right margins).3.
Line spacing (leading) is at least space-and-a-half within paragraphs, and paragraph
spacing is at least 1.5 times larger than the line spacing.

4.

Text can be resized without assistive technology up to 200 percent in a way that does
not require the user to scroll horizontally to read a line of text on a full-screen window.

5.

How to Meet 1.4.8
Understanding 1.4.8

1.4.9 Images of Text (No Exception): Images of text are only used for pure decoration or
where a particular presentation of text is essential to the information being conveyed. (Level
AAA)
Note: Logotypes (text that is part of a logo or brand name) are considered essential.

How to Meet 1.4.9
Understanding 1.4.9

Guideline 2.1 Keyboard Accessible: Make all functionality available
from a keyboard.

Understanding Guideline 2.1

2.1.1 Keyboard: All functionality of the content is operable through a keyboard interface
without requiring specific timings for individual keystrokes, except where the underlying
function requires input that depends on the path of the user's movement and not just the
endpoints. (Level A)
Note 1: This exception relates to the underlying function, not the input technique. For
example, if using handwriting to enter text, the input technique (handwriting) requires
path-dependent input but the underlying function (text input) does not.
Note 2: This does not forbid and should not discourage providing mouse input or other input
methods in addition to keyboard operation.

How to Meet 2.1.1
Understanding 2.1.1
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2.1.2 No Keyboard Trap: If keyboard focus can be moved to a component of the page using
a keyboard interface, then focus can be moved away from that component using only a
keyboard interface, and, if it requires more than unmodified arrow or tab keys or other
standard exit methods, the user is advised of the method for moving focus away. (Level A)
Note: Since any content that does not meet this success criterion can interfere with a user's
ability to use the whole page, all content on the Web page (whether it is used to meet other
success criteria or not) must meet this success criterion. See Conformance Requirement 5:
Non-Interference.

How to Meet 2.1.2
Understanding 2.1.2

2.1.3 Keyboard (No Exception): All functionality of the content is operable through a
keyboard interface without requiring specific timings for individual keystrokes. (Level AAA)

How to Meet 2.1.3
Understanding 2.1.3

Guideline 2.2 Enough Time: Provide users enough time to read and
use content.

Understanding Guideline 2.2

2.2.1 Timing Adjustable: For each time limit that is set by the content, at least one of the
following is true: (Level A)

Turn off: The user is allowed to turn off the time limit before encountering it; or
Adjust: The user is allowed to adjust the time limit before encountering it over a wide
range that is at least ten times the length of the default setting; or
Extend: The user is warned before time expires and given at least 20 seconds to
extend the time limit with a simple action (for example, "press the space bar"), and the
user is allowed to extend the time limit at least ten times; or
Real-time Exception: The time limit is a required part of a real-time event (for example,
an auction), and no alternative to the time limit is possible; or
Essential Exception: The time limit is essential and extending it would invalidate the
activity; or
20 Hour Exception: The time limit is longer than 20 hours.

Note: This success criterion helps ensure that users can complete tasks without unexpected
changes in content or context that are a result of a time limit. This success criterion should
be considered in conjunction with Success Criterion 3.2.1, which puts limits on changes of
content or context as a result of user action.

How to Meet 2.2.1
Understanding 2.2.1

2.2.2 Pause, Stop, Hide: For moving, blinking, scrolling, or auto-updating information, all of
the following are true: (Level A)

Moving, blinking, scrolling: For any moving, blinking or scrolling information that (1)
starts automatically, (2) lasts more than five seconds, and (3) is presented in parallel
with other content, there is a mechanism for the user to pause, stop, or hide it unless
the movement, blinking, or scrolling is part of an activity where it is essential; and
Auto-updating: For any auto-updating information that (1) starts automatically and (2)
is presented in parallel with other content, there is a mechanism for the user to pause,
stop, or hide it or to control the frequency of the update unless the auto-updating is part
of an activity where it is essential.

Note 1: For requirements related to flickering or flashing content, refer to Guideline 2.3.
Note 2: Since any content that does not meet this success criterion can interfere with a
user's ability to use the whole page, all content on the Web page (whether it is used to meet
other success criteria or not) must meet this success criterion. See Conformance
Requirement 5: Non-Interference.
Note 3: Content that is updated periodically by software or that is streamed to the user agent
is not required to preserve or present information that is generated or received between the
initiation of the pause and resuming presentation, as this may not be technically possible,
and in many situations could be misleading to do so.

How to Meet 2.2.2
Understanding 2.2.2
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Note 4: An animation that occurs as part of a preload phase or similar situation can be
considered essential if interaction cannot occur during that phase for all users and if not
indicating progress could confuse users or cause them to think that content was frozen or
broken.

2.2.3 No Timing: Timing is not an essential part of the event or activity presented by the
content, except for non-interactive synchronized media and real-time events. (Level AAA)

How to Meet 2.2.3
Understanding 2.2.3

2.2.4 Interruptions: Interruptions can be postponed or suppressed by the user, except
interruptions involving an emergency. (Level AAA)

How to Meet 2.2.4
Understanding 2.2.4

2.2.5 Re-authenticating: When an authenticated session expires, the user can continue the
activity without loss of data after re-authenticating. (Level AAA)

How to Meet 2.2.5
Understanding 2.2.5

Guideline 2.3 Seizures: Do not design content in a way that is known
to cause seizures.

Understanding Guideline 2.3

2.3.1 Three Flashes or Below Threshold: Web pages do not contain anything that flashes
more than three times in any one second period, or the flash is below the general flash and
red flash thresholds. (Level A)
Note: Since any content that does not meet this success criterion can interfere with a user's
ability to use the whole page, all content on the Web page (whether it is used to meet other
success criteria or not) must meet this success criterion. See Conformance Requirement 5:
Non-Interference.

How to Meet 2.3.1
Understanding 2.3.1

2.3.2 Three Flashes: Web pages do not contain anything that flashes more than three times
in any one second period. (Level AAA)

How to Meet 2.3.2
Understanding 2.3.2

Guideline 2.4 Navigable: Provide ways to help users navigate, find
content, and determine where they are.

Understanding Guideline 2.4

2.4.1 Bypass Blocks: A mechanism is available to bypass blocks of content that are
repeated on multiple Web pages. (Level A)

How to Meet 2.4.1
Understanding 2.4.1

2.4.2 Page Titled: Web pages have titles that describe topic or purpose. (Level A) How to Meet 2.4.2
Understanding 2.4.2

2.4.3 Focus Order: If a Web page can be navigated sequentially and the navigation
sequences affect meaning or operation, focusable components receive focus in an order that
preserves meaning and operability. (Level A)

How to Meet 2.4.3
Understanding 2.4.3

2.4.4 Link Purpose (In Context): The purpose of each link can be determined from the link
text alone or from the link text together with its programmatically determined link context,
except where the purpose of the link would be ambiguous to users in general. (Level A)

How to Meet 2.4.4
Understanding 2.4.4

2.4.5 Multiple Ways: More than one way is available to locate a Web page within a set of
Web pages except where the Web Page is the result of, or a step in, a process. (Level AA)

How to Meet 2.4.5
Understanding 2.4.5
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Principle 3: Understandable - Information and the operation of user interface must be
understandable.

2.4.6 Headings and Labels: Headings and labels describe topic or purpose. (Level AA) How to Meet 2.4.6
Understanding 2.4.6

2.4.7 Focus Visible: Any keyboard operable user interface has a mode of operation where
the keyboard focus indicator is visible. (Level AA)

How to Meet 2.4.7
Understanding 2.4.7

2.4.8 Location: Information about the user's location within a set of Web pages is available.
(Level AAA)

How to Meet 2.4.8
Understanding 2.4.8

2.4.9 Link Purpose (Link Only): A mechanism is available to allow the purpose of each link
to be identified from link text alone, except where the purpose of the link would be ambiguous
to users in general. (Level AAA)

How to Meet 2.4.9
Understanding 2.4.9

2.4.10 Section Headings: Section headings are used to organize the content. (Level AAA)
Note 1: "Heading" is used in its general sense and includes titles and other ways to add a
heading to different types of content.
Note 2: This success criterion covers sections within writing, not user interface components.
User Interface components are covered under Success Criterion 4.1.2.

How to Meet 2.4.10
Understanding 2.4.10

Guideline 3.1 Readable: Make text content readable and
understandable.

Understanding Guideline 3.1

3.1.1 Language of Page: The default human language of each Web page can be
programmatically determined. (Level A)

How to Meet 3.1.1
Understanding 3.1.1

3.1.2 Language of Parts: The human language of each passage or phrase in the content can
be programmatically determined except for proper names, technical terms, words of
indeterminate language, and words or phrases that have become part of the vernacular of the
immediately surrounding text. (Level AA)

How to Meet 3.1.2
Understanding 3.1.2

3.1.3 Unusual Words: A mechanism is available for identifying specific definitions of words or
phrases used in an unusual or restricted way, including idioms and jargon. (Level AAA)

How to Meet 3.1.3
Understanding 3.1.3

3.1.4 Abbreviations: A mechanism for identifying the expanded form or meaning of
abbreviations is available. (Level AAA)

How to Meet 3.1.4
Understanding 3.1.4

3.1.5 Reading Level: When text requires reading ability more advanced than the lower
secondary education level after removal of proper names and titles, supplemental content, or
a version that does not require reading ability more advanced than the lower secondary
education level, is available. (Level AAA)

How to Meet 3.1.5
Understanding 3.1.5

3.1.6 Pronunciation: A mechanism is available for identifying specific pronunciation of words
where meaning of the words, in context, is ambiguous without knowing the pronunciation.
(Level AAA)

How to Meet 3.1.6
Understanding 3.1.6
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Guideline 3.2 Predictable: Make Web pages appear and operate in
predictable ways.

3.2.1 On Focus: When any component receives focus, it does not initiate a change of
context. (Level A)

How to Meet 3.2.1
Understanding 3.2.1

3.2.2 On Input: Changing the setting of any user interface component does not automatically
cause a change of context unless the user has been advised of the behavior before using the
component. (Level A)

How to Meet 3.2.2
Understanding 3.2.2

3.2.3 Consistent Navigation: Navigational mechanisms that are repeated on multiple Web
pages within a set of Web pages occur in the same relative order each time they are
repeated, unless a change is initiated by the user. (Level AA)

How to Meet 3.2.3
Understanding 3.2.3

3.2.4 Consistent Identification: Components that have the same functionality within a set of
Web pages are identified consistently. (Level AA)

How to Meet 3.2.4
Understanding 3.2.4

3.2.5 Change on Request: Changes of context are initiated only by user request or a
mechanism is available to turn off such changes. (Level AAA)

How to Meet 3.2.5
Understanding 3.2.5

Guideline 3.3 Input Assistance: Help users avoid and correct
mistakes.

Understanding Guideline 3.3

3.3.1 Error Identification: If an input error is automatically detected, the item that is in error is
identified and the error is described to the user in text. (Level A)

How to Meet 3.3.1
Understanding 3.3.1

3.3.2 Labels or Instructions: Labels or instructions are provided when content requires user
input. (Level A)

How to Meet 3.3.2
Understanding 3.3.2

3.3.3 Error Suggestion: If an input error is automatically detected and suggestions for
correction are known, then the suggestions are provided to the user, unless it would
jeopardize the security or purpose of the content. (Level AA)

How to Meet 3.3.3
Understanding 3.3.3

3.3.4 Error Prevention (Legal, Financial, Data): For Web pages that cause legal
commitments or financial transactions for the user to occur, that modify or delete
user-controllable data in data storage systems, or that submit user test responses, at least
one of the following is true: (Level AA)

Reversible: Submissions are reversible.1.
Checked: Data entered by the user is checked for input errors and the user is provided
an opportunity to correct them.

2.

Confirmed: A mechanism is available for reviewing, confirming, and correcting
information before finalizing the submission.

3.

How to Meet 3.3.4
Understanding 3.3.4

3.3.5 Help: Context-sensitive help is available. (Level AAA) How to Meet 3.3.5
Understanding 3.3.5

3.3.6 Error Prevention (All): For Web pages that require the user to submit information, at
least one of the following is true: (Level AAA)

Reversible: Submissions are reversible.1.

How to Meet 3.3.6
Understanding 3.3.6
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Principle 4: Robust - Content must be robust enough that it can be interpreted reliably
by a wide variety of user agents, including assistive technologies.

Conformance

This section is normative.

This section lists requirements for conformance to WCAG 2.0. It also gives information about how to make conformance
claims, which are optional. Finally, it describes what it means to be accessibility supported, since only accessibility-
supported ways of using technologies can be relied upon for conformance. Understanding Conformance includes further
explanation of the accessibility-supported concept.

Conformance Requirements

In order for a Web page to conform to WCAG 2.0, all of the following conformance requirements must be satisfied:

1. Conformance Level: One of the following levels of conformance is met in full.
Level A: For Level A conformance (the minimum level of conformance), the Web page satisfies all the Level A
Success Criteria, or a conforming alternate version is provided.
Level AA: For Level AA conformance, the Web page satisfies all the Level A and Level AA Success Criteria, or a
Level AA conforming alternate version is provided.
Level AAA: For Level AAA conformance, the Web page satisfies all the Level A, Level AA and Level AAA Success
Criteria, or a Level AAA conforming alternate version is provided.

Note 1: Although conformance can only be achieved at the stated levels, authors are encouraged to report (in their claim)
any progress toward meeting success criteria from all levels beyond the achieved level of conformance.

Note 2: It is not recommended that Level AAA conformance be required as a general policy for entire sites because it is
not possible to satisfy all Level AAA Success Criteria for some content.

Checked: Data entered by the user is checked for input errors and the user is provided
an opportunity to correct them.

2.

Confirmed: A mechanism is available for reviewing, confirming, and correcting
information before finalizing the submission.

3.

Guideline 4.1 Compatible: Maximize compatibility with current and
future user agents, including assistive technologies.

Understanding Guideline 4.1

4.1.1 Parsing: In content implemented using markup languages, elements have complete
start and end tags, elements are nested according to their specifications, elements do not
contain duplicate attributes, and any IDs are unique, except where the specifications allow
these features. (Level A)
Note: Start and end tags that are missing a critical character in their formation, such as a
closing angle bracket or a mismatched attribute value quotation mark are not complete.

How to Meet 4.1.1
Understanding 4.1.1

4.1.2 Name, Role, Value: For all user interface components (including but not limited to: form
elements, links and components generated by scripts), the name and role can be
programmatically determined; states, properties, and values that can be set by the user can
be programmatically set; and notification of changes to these items is available to user
agents, including assistive technologies. (Level A)
Note: This success criterion is primarily for Web authors who develop or script their own user
interface components. For example, standard HTML controls already meet this success
criterion when used according to specification.

How to Meet 4.1.2
Understanding 4.1.2
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2. Full pages: Conformance (and conformance level) is for full Web page(s) only, and cannot be achieved if part of a Web
page is excluded.
Note 1: For the purpose of determining conformance, alternatives to part of a page's content are considered part of the
page when the alternatives can be obtained directly from the page, e.g., a long description or an alternative presentation of
a video.

Note 2: Authors of Web pages that cannot conform due to content outside of the author's control may consider a
Statement of Partial Conformance.

3. Complete processes: When a Web page is one of a series of Web pages presenting a process (i.e., a sequence of
steps that need to be completed in order to accomplish an activity), all Web pages in the process conform at the specified
level or better. (Conformance is not possible at a particular level if any page in the process does not conform at that level or
better.)
Example: An online store has a series of pages that are used to select and purchase products. All pages in the series from
start to finish (checkout) conform in order for any page that is part of the process to conform.

4. Only Accessibility-Supported Ways of Using Technologies: Only accessibility-supported ways of using technologies
are relied upon to satisfy the success criteria. Any information or functionality that is provided in a way that is not
accessibility supported is also available in a way that is accessibility supported. (See Understanding accessibility support.)

5. Non-Interference: If technologies are used in a way that is not accessibility supported, or if they are used in a
non-conforming way, then they do not block the ability of users to access the rest of the page. In addition, the Web page as
a whole continues to meet the conformance requirements under each of the following conditions:

when any technology that is not relied upon is turned on in a user agent,1.
when any technology that is not relied upon is turned off in a user agent, and2.
when any technology that is not relied upon is not supported by a user agent3.

In addition, the following success criteria apply to all content on the page, including content that is not otherwise relied upon
to meet conformance, because failure to meet them could interfere with any use of the page:

1.4.2 - Audio Control,
2.1.2 - No Keyboard Trap,
2.3.1 - Three Flashes or Below Threshold, and
2.2.2 - Pause, Stop, Hide.

Note: If a page cannot conform (for example, a conformance test page or an example page), it cannot be included in the
scope of conformance or in a conformance claim.

For more information, including examples, see Understanding Conformance Requirements.

Conformance Claims (Optional)

Conformance is defined only for Web pages. However, a conformance claim may be made to cover one page, a series of
pages, or multiple related Web pages.

Required Components of a Conformance Claim

Conformance claims are not required. Authors can conform to WCAG 2.0 without making a claim. However, if a
conformance claim is made, then the conformance claim must include the following information:

Date of the claim1.
Guidelines title, version and URI "Web Content Accessibility Guidelines 2.0 at http://www.w3.org/TR/2008
/REC-WCAG20-20081211/"

2.

Conformance level satisfied: (Level A, AA or AAA)3.
A concise description of the Web pages, such as a list of URIs for which the claim is made, including whether
subdomains are included in the claim.
Note 1: The Web pages may be described by list or by an expression that describes all of the URIs included in the
claim.

Note 2: Web-based products that do not have a URI prior to installation on the customer's Web site may have a
statement that the product would conform when installed.

4.

A list of the Web content technologies relied upon.5.

http://www.w3.org/TR/WCAG20/ 14 of 28

Case 1:13-cv-01215-TSC   Document 122-6   Filed 12/22/15   Page 175 of 231

• 
• 
• 
• 

Case 1:13-cv-01215-TSC   Document 204-102   Filed 11/13/19   Page 45 of 62

JA08711

USCA Case #22-7063      Document #1982415            Filed: 01/20/2023      Page 292 of 395



Note: If a conformance logo is used, it would constitute a claim and must be accompanied by the required components of a
conformance claim listed above.

Optional Components of a Conformance Claim

In addition to the required components of a conformance claim above, consider providing additional information to assist
users. Recommended additional information includes:

A list of success criteria beyond the level of conformance claimed that have been met. This information should be
provided in a form that users can use, preferably machine-readable metadata.
A list of the specific technologies that are "used but not relied upon."
A list of user agents, including assistive technologies that were used to test the content.
Information about any additional steps taken that go beyond the success criteria to enhance accessibility.
A machine-readable metadata version of the list of specific technologies that are relied upon.
A machine-readable metadata version of the conformance claim.

Note 1: Refer to Understanding Conformance Claims for more information and example conformance claims.

Note 2: Refer to Understanding Metadata for more information about the use of metadata in conformance claims.

Statement of Partial Conformance - Third Party Content

Sometimes, Web pages are created that will later have additional content added to them. For example, an email program, a
blog, an article that allows users to add comments, or applications supporting user-contributed content. Another example
would be a page, such as a portal or news site, composed of content aggregated from multiple contributors, or sites that
automatically insert content from other sources over time, such as when advertisements are inserted dynamically.

In these cases, it is not possible to know at the time of original posting what the uncontrolled content of the pages will be. It
is important to note that the uncontrolled content can affect the accessibility of the controlled content as well. Two options
are available:

A determination of conformance can be made based on best knowledge. If a page of this type is monitored and
repaired (non-conforming content is removed or brought into conformance) within two business days, then a
determination or claim of conformance can be made since, except for errors in externally contributed content which
are corrected or removed when encountered, the page conforms. No conformance claim can be made if it is not
possible to monitor or correct non-conforming content;
OR

1.

A "statement of partial conformance" may be made that the page does not conform, but could conform if certain
parts were removed. The form of that statement would be, "This page does not conform, but would conform to
WCAG 2.0 at level X if the following parts from uncontrolled sources were removed." In addition, the following would
also be true of uncontrolled content that is described in the statement of partial conformance:

It is not content that is under the author's control.a.
It is described in a way that users can identify (e.g., they cannot be described as "all parts that we do not
control" unless they are clearly marked as such.)

b.

2.

Statement of Partial Conformance - Language

A "statement of partial conformance due to language" may be made when the page does not conform, but would conform if
accessibility support existed for (all of) the language(s) used on the page. The form of that statement would be, "This page
does not conform, but would conform to WCAG 2.0 at level X if accessibility support existed for the following language(s):"

Appendix A: Glossary

This section is normative.

abbreviation
shortened form of a word, phrase, or name where the abbreviation has not become part of the language
Note 1: This includes initialisms and acronyms where:

initialisms are shortened forms of a name or phrase made from the initial letters of words or syllables
contained in that name or phrase

1.
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Note 1: Not defined in all languages.

Example 1: SNCF is a French initialism that contains the initial letters of the Société Nationale des Chemins
de Fer, the French national railroad.
Example 2: ESP is an initialism for extrasensory perception.

acronyms are abbreviated forms made from the initial letters or parts of other words (in a name or phrase)
which may be pronounced as a word
Example: NOAA is an acronym made from the initial letters of the National Oceanic and Atmospheric
Administration in the United States.

2.

Note 2: Some companies have adopted what used to be an initialism as their company name. In these cases, the
new name of the company is the letters (for example, Ecma) and the word is no longer considered an abbreviation.

accessibility supported
supported by users' assistive technologies as well as the accessibility features in browsers and other user agents
To qualify as an accessibility-supported use of a Web content technology (or feature of a technology), both 1 and 2
must be satisfied for a Web content technology (or feature):

The way that the Web content technology is used must be supported by users' assistive technology

(AT). This means that the way that the technology is used has been tested for interoperability with users'
assistive technology in the human language(s) of the content,
AND

1.

The Web content technology must have accessibility-supported user agents that are available to users.

This means that at least one of the following four statements is true:
The technology is supported natively in widely-distributed user agents that are also accessibility
supported (such as HTML and CSS);
OR

a.

The technology is supported in a widely-distributed plug-in that is also accessibility supported;
OR

b.

The content is available in a closed environment, such as a university or corporate network, where the
user agent required by the technology and used by the organization is also accessibility supported;
OR

c.

The user agent(s) that support the technology are accessibility supported and are available for
download or purchase in a way that:

does not cost a person with a disability any more than a person without a disability and

is as easy to find and obtain for a person with a disability as it is for a person without disabilities.

d.

2.

Note 1: The WCAG Working group and the W3C do not specify which or how much support by assistive technologies
there must be for a particular use of a Web technology in order for it to be classified as accessibility supported. (See
Level of Assistive Technology Support Needed for "Accessibility Support".)
Note 2: Web technologies can be used in ways that are not accessibility supported as long as they are not relied
upon and the page as a whole meets the conformance requirements, including Conformance Requirement 4: Only
Accessibility-Supported Ways of Using Technologies and Conformance Requirement 5: Non-Interference, are met.
Note 3: When a Web Technology is used in a way that is "accessibility supported," it does not imply that the entire
technology or all uses of the technology are supported. Most technologies, including HTML, lack support for at least
one feature or use. Pages conform to WCAG only if the uses of the technology that are accessibility supported can
be relied upon to meet WCAG requirements.
Note 4: When citing Web content technologies that have multiple versions, the version(s) supported should be
specified.
Note 5: One way for authors to locate uses of a technology that are accessibility supported would be to consult
compilations of uses that are documented to be accessibility supported. (See Understanding Accessibility-Supported
Web Technology Uses.) Authors, companies, technology vendors, or others may document accessibility-supported
ways of using Web content technologies. However, all ways of using technologies in the documentation would need
to meet the definition of accessibility-supported Web content technologies above.

alternative for time-based media
document including correctly sequenced text descriptions of time-based visual and auditory information and providing
a means for achieving the outcomes of any time-based interaction
Note: A screenplay used to create the synchronized media content would meet this definition only if it was corrected
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to accurately represent the final synchronized media after editing.

ambiguous to users in general
the purpose cannot be determined from the link and all information of the Web page presented to the user
simultaneously with the link (i.e., readers without disabilities would not know what a link would do until they activated
it)
Example: The word guava in the following sentence "One of the notable exports is guava" is a link. The link could
lead to a definition of guava, a chart listing the quantity of guava exported or a photograph of people harvesting
guava. Until the link is activated, all readers are unsure and the person with a disability is not at any disadvantage.

ASCII art
picture created by a spatial arrangement of characters or glyphs (typically from the 95 printable characters defined by
ASCII).

assistive technology (as used in this document)
hardware and/or software that acts as a user agent, or along with a mainstream user agent, to provide functionality to
meet the requirements of users with disabilities that go beyond those offered by mainstream user agents
Note 1: functionality provided by assistive technology includes alternative presentations (e.g., as synthesized speech
or magnified content), alternative input methods (e.g., voice), additional navigation or orientation mechanisms, and
content transformations (e.g., to make tables more accessible).
Note 2: Assistive technologies often communicate data and messages with mainstream user agents by using and
monitoring APIs.
Note 3: The distinction between mainstream user agents and assistive technologies is not absolute. Many
mainstream user agents provide some features to assist individuals with disabilities. The basic difference is that
mainstream user agents target broad and diverse audiences that usually include people with and without disabilities.
Assistive technologies target narrowly defined populations of users with specific disabilities. The assistance provided
by an assistive technology is more specific and appropriate to the needs of its target users. The mainstream user
agent may provide important functionality to assistive technologies like retrieving Web content from program objects
or parsing markup into identifiable bundles.

Example: Assistive technologies that are important in the context of this document include the following:
screen magnifiers, and other visual reading assistants, which are used by people with visual, perceptual and
physical print disabilities to change text font, size, spacing, color, synchronization with speech, etc. in order to
improve the visual readability of rendered text and images;
screen readers, which are used by people who are blind to read textual information through synthesized
speech or braille;
text-to-speech software, which is used by some people with cognitive, language, and learning disabilities to
convert text into synthetic speech;
speech recognition software, which may be used by people who have some physical disabilities;
alternative keyboards, which are used by people with certain physical disabilities to simulate the keyboard
(including alternate keyboards that use head pointers, single switches, sip/puff and other special input
devices.);
alternative pointing devices, which are used by people with certain physical disabilities to simulate mouse
pointing and button activations.

audio
the technology of sound reproduction
Note: Audio can be created synthetically (including speech synthesis), recorded from real world sounds, or both.

audio description
narration added to the soundtrack to describe important visual details that cannot be understood from the main
soundtrack alone
Note 1: Audio description of video provides information about actions, characters, scene changes, on-screen text,
and other visual content.
Note 2: In standard audio description, narration is added during existing pauses in dialogue. (See also extended
audio description.)
Note 3: Where all of the video information is already provided in existing audio, no additional audio description is
necessary.
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Note 4: Also called "video description" and "descriptive narration."

audio-only
a time-based presentation that contains only audio (no video and no interaction)

blinking
switch back and forth between two visual states in a way that is meant to draw attention
Note: See also flash. It is possible for something to be large enough and blink brightly enough at the right frequency
to be also classified as a flash.

blocks of text
more than one sentence of text

CAPTCHA
initialism for "Completely Automated Public Turing test to tell Computers and Humans Apart"
Note 1: CAPTCHA tests often involve asking the user to type in text that is displayed in an obscured image or audio
file.
Note 2: A Turing test is any system of tests designed to differentiate a human from a computer. It is named after
famed computer scientist Alan Turing. The term was coined by researchers at Carnegie Mellon University.
[CAPTCHA]

captions
synchronized visual and/or text alternative for both speech and non-speech audio information needed to understand
the media content
Note 1: Captions are similar to dialogue-only subtitles except captions convey not only the content of spoken
dialogue, but also equivalents for non-dialogue audio information needed to understand the program content,
including sound effects, music, laughter, speaker identification and location.
Note 2: Closed Captions are equivalents that can be turned on and off with some players.
Note 3: Open Captions are any captions that cannot be turned off. For example, if the captions are visual equivalent
images of text embedded in video.
Note 4: Captions should not obscure or obstruct relevant information in the video.
Note 5: In some countries, captions are called subtitles.
Note 6: Audio descriptions can be, but do not need to be, captioned since they are descriptions of information that is
already presented visually.

changes of context
major changes in the content of the Web page that, if made without user awareness, can disorient users who are not
able to view the entire page simultaneously
Changes in context include changes of:

user agent;1.
viewport;2.
focus;3.
content that changes the meaning of the Web page.4.

Note: A change of content is not always a change of context. Changes in content, such as an expanding outline,
dynamic menu, or a tab control do not necessarily change the context, unless they also change one of the above
(e.g., focus).

Example: Opening a new window, moving focus to a different component, going to a new page (including anything
that would look to a user as if they had moved to a new page) or significantly re-arranging the content of a page are
examples of changes of context.

conformance
satisfying all the requirements of a given standard, guideline or specification

conforming alternate version
version that

conforms at the designated level, and1.
provides all of the same information and functionality in the same human language, and2.
is as up to date as the non-conforming content, and3.
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for which at least one of the following is true:
the conforming version can be reached from the non-conforming page via an accessibility-supported
mechanism, or

a.

the non-conforming version can only be reached from the conforming version, orb.
the non-conforming version can only be reached from a conforming page that also provides a
mechanism to reach the conforming version

c.

4.

Note 1: In this definition, "can only be reached" means that there is some mechanism, such as a conditional redirect,
that prevents a user from "reaching" (loading) the non-conforming page unless the user had just come from the
conforming version.
Note 2: The alternate version does not need to be matched page for page with the original (e.g., the conforming
alternate version may consist of multiple pages).
Note 3: If multiple language versions are available, then conforming alternate versions are required for each
language offered.
Note 4: Alternate versions may be provided to accommodate different technology environments or user groups. Each
version should be as conformant as possible. One version would need to be fully conformant in order to meet
conformance requirement 1.
Note 5: The conforming alternative version does not need to reside within the scope of conformance, or even on the
same Web site, as long as it is as freely available as the non-conforming version.
Note 6: Alternate versions should not be confused with supplementary content, which support the original page and
enhance comprehension.
Note 7: Setting user preferences within the content to produce a conforming version is an acceptable mechanism for
reaching another version as long as the method used to set the preferences is accessibility supported.

See Understanding Conforming Alternate Versions

content (Web content)
information and sensory experience to be communicated to the user by means of a user agent, including code or
markup that defines the content's structure, presentation, and interactions

context-sensitive help
help text that provides information related to the function currently being performed
Note: Clear labels can act as context-sensitive help.

contrast ratio
(L1 + 0.05) / (L2 + 0.05), where

L1 is the relative luminance of the lighter of the colors, and
L2 is the relative luminance of the darker of the colors.

Note 1: Contrast ratios can range from 1 to 21 (commonly written 1:1 to 21:1).
Note 2: Because authors do not have control over user settings as to how text is rendered (for example font
smoothing or anti-aliasing), the contrast ratio for text can be evaluated with anti-aliasing turned off.
Note 3: For the purpose of Success Criteria 1.4.3 and 1.4.6, contrast is measured with respect to the specified
background over which the text is rendered in normal usage. If no background color is specified, then white is
assumed.
Note 4: Background color is the specified color of content over which the text is to be rendered in normal usage. It is
a failure if no background color is specified when the text color is specified, because the user's default background
color is unknown and cannot be evaluated for sufficient contrast. For the same reason, it is a failure if no text color is
specified when a background color is specified.
Note 5: When there is a border around the letter, the border can add contrast and would be used in calculating the
contrast between the letter and its background. A narrow border around the letter would be used as the letter. A wide
border around the letter that fills in the inner details of the letters acts as a halo and would be considered
background.
Note 6: WCAG conformance should be evaluated for color pairs specified in the content that an author would expect
to appear adjacent in typical presentation. Authors need not consider unusual presentations, such as color changes
made by the user agent, except where caused by authors' code.

correct reading sequence
any sequence where words and paragraphs are presented in an order that does not change the meaning of the
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content

emergency
a sudden, unexpected situation or occurrence that requires immediate action to preserve health, safety, or property

essential
if removed, would fundamentally change the information or functionality of the content, and information and
functionality cannot be achieved in another way that would conform

extended audio description
audio description that is added to an audiovisual presentation by pausing the video so that there is time to add
additional description
Note: This technique is only used when the sense of the video would be lost without the additional audio description
and the pauses between dialogue/narration are too short.

flash
a pair of opposing changes in relative luminance that can cause seizures in some people if it is large enough and in
the right frequency range
Note 1: See general flash and red flash thresholds for information about types of flash that are not allowed.
Note 2: See also blinking.

functionality
processes and outcomes achievable through user action

general flash and red flash thresholds
a flash or rapidly changing image sequence is below the threshold (i.e., content passes) if any of the following are
true:

there are no more than three general flashes and / or no more than three red flashes within any one-second
period; or

1.

the combined area of flashes occurring concurrently occupies no more than a total of .006 steradians within
any 10 degree visual field on the screen (25% of any 10 degree visual field on the screen) at typical viewing
distance

2.

where:
A general flash is defined as a pair of opposing changes in relative luminance of 10% or more of the
maximum relative luminance where the relative luminance of the darker image is below 0.80; and where "a pair
of opposing changes" is an increase followed by a decrease, or a decrease followed by an increase, and
A red flash is defined as any pair of opposing transitions involving a saturated red.

Exception: Flashing that is a fine, balanced, pattern such as white noise or an alternating checkerboard pattern with
"squares" smaller than 0.1 degree (of visual field at typical viewing distance) on a side does not violate the thresholds.
Note 1: For general software or Web content, using a 341 x 256 pixel rectangle anywhere on the displayed screen
area when the content is viewed at 1024 x 768 pixels will provide a good estimate of a 10 degree visual field for
standard screen sizes and viewing distances (e.g., 15-17 inch screen at 22-26 inches). (Higher resolutions displays
showing the same rendering of the content yield smaller and safer images so it is lower resolutions that are used to
define the thresholds.)
Note 2: A transition is the change in relative luminance (or relative luminance/color for red flashing) between
adjacent peaks and valleys in a plot of relative luminance (or relative luminance/color for red flashing) measurement
against time. A flash consists of two opposing transitions.
Note 3: The current working definition in the field for "pair of opposing transitions involving a saturated red" is
where, for either or both states involved in each transition, R/(R+ G + B) >= 0.8, and the change in the value of
(R-G-B)x320 is > 20 (negative values of (R-G-B)x320 are set to zero) for both transitions. R, G, B values range from
0-1 as specified in “relative luminance” definition. [HARDING-BINNIE]
Note 4: Tools are available that will carry out analysis from video screen capture. However, no tool is necessary to
evaluate for this condition if flashing is less than or equal to 3 flashes in any one second. Content automatically
passes (see #1 and #2 above).

human language
language that is spoken, written or signed (through visual or tactile means) to communicate with humans
Note: See also sign language.

idiom
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phrase whose meaning cannot be deduced from the meaning of the individual words and the specific words cannot be
changed without losing the meaning
Note: idioms cannot be translated directly, word for word, without losing their (cultural or language-dependent)
meaning.

Example 1: In English, "spilling the beans" means "revealing a secret." However, "knocking over the beans" or
"spilling the vegetables" does not mean the same thing.
Example 2: In Japanese, the phrase " " literally translates into "he throws a spoon," but it means that there
is nothing he can do and finally he gives up.

Example 3: In Dutch, " " literally translates into "He went to roost with the chickens,"
but it means that he went to bed early.

image of text
text that has been rendered in a non-text form (e.g., an image) in order to achieve a particular visual effect
Note: This does not include text that is part of a picture that contains significant other visual content.

Example: A person's name on a nametag in a photograph.

informative
for information purposes and not required for conformance
Note: Content required for conformance is referred to as "normative."

input error
information provided by the user that is not accepted
Note: This includes:

Information that is required by the Web page but omitted by the user1.
Information that is provided by the user but that falls outside the required data format or values2.

jargon
words used in a particular way by people in a particular field
Example: The word StickyKeys is jargon from the field of assistive technology/accessibility.

keyboard interface
interface used by software to obtain keystroke input
Note 1: A keyboard interface allows users to provide keystroke input to programs even if the native technology does
not contain a keyboard.
Example: A touchscreen PDA has a keyboard interface built into its operating system as well as a connector for
external keyboards. Applications on the PDA can use the interface to obtain keyboard input either from an external
keyboard or from other applications that provide simulated keyboard output, such as handwriting interpreters or
speech-to-text applications with "keyboard emulation" functionality.

Note 2: Operation of the application (or parts of the application) through a keyboard-operated mouse emulator, such
as MouseKeys, does not qualify as operation through a keyboard interface because operation of the program is
through its pointing device interface, not through its keyboard interface.

label
text or other component with a text alternative that is presented to a user to identify a component within Web content
Note 1: A label is presented to all users whereas the name may be hidden and only exposed by assistive technology.
In many (but not all) cases the name and the label are the same.
Note 2: The term label is not limited to the label element in HTML.

large scale (text)
with at least 18 point or 14 point bold or font size that would yield equivalent size for Chinese, Japanese and Korean
(CJK) fonts
Note 1: Fonts with extraordinarily thin strokes or unusual features and characteristics that reduce the familiarity of
their letter forms are harder to read, especially at lower contrast levels.
Note 2: Font size is the size when the content is delivered. It does not include resizing that may be done by a user.
Note 3: The actual size of the character that a user sees is dependent both on the author-defined size and the user's
display or user-agent settings. For many mainstream body text fonts, 14 and 18 point is roughly equivalent to 1.2 and
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1.5 em or to 120% or 150% of the default size for body text (assuming that the body font is 100%), but authors would
need to check this for the particular fonts in use. When fonts are defined in relative units, the actual point size is
calculated by the user agent for display. The point size should be obtained from the user agent, or calculated based
on font metrics as the user agent does, when evaluating this success criterion. Users who have low vision would be
responsible for choosing appropriate settings.
Note 4: When using text without specifying the font size, the smallest font size used on major browsers for
unspecified text would be a reasonable size to assume for the font. If a level 1 heading is rendered in 14pt bold or
higher on major browsers, then it would be reasonable to assume it is large text. Relative scaling can be calculated
from the default sizes in a similar fashion.
Note 5: The 18 and 14 point sizes for roman texts are taken from the minimum size for large print (14pt) and the
larger standard font size (18pt). For other fonts such as CJK languages, the "equivalent" sizes would be the
minimum large print size used for those languages and the next larger standard large print size.

legal commitments
transactions where the person incurs a legally binding obligation or benefit
Example: A marriage license, a stock trade (financial and legal), a will, a loan, adoption, signing up for the army, a
contract of any type, etc.

link purpose
nature of the result obtained by activating a hyperlink

live
information captured from a real-world event and transmitted to the receiver with no more than a broadcast delay
Note 1: A broadcast delay is a short (usually automated) delay, for example used in order to give the broadcaster
time to queue or censor the audio (or video) feed, but not sufficient to allow significant editing.
Note 2: If information is completely computer generated, it is not live.

lower secondary education level
the two or three year period of education that begins after completion of six years of school and ends nine years after
the beginning of primary education
Note: This definition is based on the International Standard Classification of Education [UNESCO].

mechanism
process or technique for achieving a result
Note 1: The mechanism may be explicitly provided in the content, or may be relied upon to be provided by either the
platform or by user agents, including assistive technologies.
Note 2: The mechanism needs to meet all success criteria for the conformance level claimed.

media alternative for text
media that presents no more information than is already presented in text (directly or via text alternatives)
Note: A media alternative for text is provided for those who benefit from alternate representations of text. Media
alternatives for text may be audio-only, video-only (including sign-language video), or audio-video.

name
text by which software can identify a component within Web content to the user
Note 1: The name may be hidden and only exposed by assistive technology, whereas a label is presented to all
users. In many (but not all) cases, the label and the name are the same.
Note 2: This is unrelated to the name attribute in HTML.

navigated sequentially
navigated in the order defined for advancing focus (from one element to the next) using a keyboard interface

non-text content
any content that is not a sequence of characters that can be programmatically determined or where the sequence is
not expressing something in human language
Note: This includes ASCII Art (which is a pattern of characters), emoticons, leetspeak (which uses character
substitution), and images representing text

normative
required for conformance
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Note 1: One may conform in a variety of well-defined ways to this document.
Note 2: Content identified as "informative" or "non-normative" is never required for conformance.

on a full-screen window
on the most common sized desktop/laptop display with the viewport maximized
Note: Since people generally keep their computers for several years, it is best not to rely on the latest desktop/laptop
display resolutions but to consider the common desktop/laptop display resolutions over the course of several years
when making this evaluation.

paused
stopped by user request and not resumed until requested by user

prerecorded
information that is not live

presentation
rendering of the content in a form to be perceived by users

primary education level
six year time period that begins between the ages of five and seven, possibly without any previous education
Note: This definition is based on the International Standard Classification of Education [UNESCO].

process
series of user actions where each action is required in order to complete an activity
Example 1: Successful use of a series of Web pages on a shopping site requires users to view alternative products,
prices and offers, select products, submit an order, provide shipping information and provide payment information.
Example 2: An account registration page requires successful completion of a Turing test before the registration form
can be accessed.

programmatically determined (programmatically determinable)
determined by software from author-supplied data provided in a way that different user agents, including assistive
technologies, can extract and present this information to users in different modalities
Example 1: Determined in a markup language from elements and attributes that are accessed directly by commonly
available assistive technology.
Example 2: Determined from technology-specific data structures in a non-markup language and exposed to assistive
technology via an accessibility API that is supported by commonly available assistive technology.

programmatically determined link context
additional information that can be programmatically determined from relationships with a link, combined with the link
text, and presented to users in different modalities
Example: In HTML, information that is programmatically determinable from a link in English includes text that is in the
same paragraph, list, or table cell as the link or in a table header cell that is associated with the table cell that
contains the link.

Note: Since screen readers interpret punctuation, they can also provide the context from the current sentence, when
the focus is on a link in that sentence.

programmatically set
set by software using methods that are supported by user agents, including assistive technologies

pure decoration
serving only an aesthetic purpose, providing no information, and having no functionality
Note: Text is only purely decorative if the words can be rearranged or substituted without changing their purpose.

Example: The cover page of a dictionary has random words in very light text in the background.

real-time event
event that a) occurs at the same time as the viewing and b) is not completely generated by the content
Example 1: A Webcast of a live performance (occurs at the same time as the viewing and is not prerecorded).
Example 2: An on-line auction with people bidding (occurs at the same time as the viewing).
Example 3: Live humans interacting in a virtual world using avatars (is not completely generated by the content and
occurs at the same time as the viewing).
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relationships
meaningful associations between distinct pieces of content

relative luminance
the relative brightness of any point in a colorspace, normalized to 0 for darkest black and 1 for lightest white
Note 1: For the sRGB colorspace, the relative luminance of a color is defined as L = 0.2126 * R + 0.7152 * G +
0.0722 * B where R, G and B are defined as:

if RsRGB <= 0.03928 then R = RsRGB/12.92 else R = ((RsRGB+0.055)/1.055) ^ 2.4

if GsRGB <= 0.03928 then G = GsRGB/12.92 else G = ((GsRGB+0.055)/1.055) ^ 2.4

if BsRGB <= 0.03928 then B = BsRGB/12.92 else B = ((BsRGB+0.055)/1.055) ^ 2.4

and RsRGB, GsRGB, and BsRGB are defined as:

RsRGB = R8bit/255

GsRGB = G8bit/255

BsRGB = B8bit/255

The "^" character is the exponentiation operator. (Formula taken from [sRGB] and [IEC-4WD]).

Note 2: Almost all systems used today to view Web content assume sRGB encoding. Unless it is known that another
color space will be used to process and display the content, authors should evaluate using sRGB colorspace. If
using other color spaces, see Understanding Success Criterion 1.4.3.
Note 3: If dithering occurs after delivery, then the source color value is used. For colors that are dithered at the
source, the average values of the colors that are dithered should be used (average R, average G, and average B).
Note 4: Tools are available that automatically do the calculations when testing contrast and flash.
Note 5: A MathML version of the relative luminance definition is available.

relied upon (technologies that are)
the content would not conform if that technology is turned off or is not supported

role
text or number by which software can identify the function of a component within Web content
Example: A number that indicates whether an image functions as a hyperlink, command button, or check box.

same functionality
same result when used
Example: A submit "search" button on one Web page and a "find" button on another Web page may both have a field
to enter a term and list topics in the Web site related to the term submitted. In this case, they would have the same
functionality but would not be labeled consistently.

same relative order
same position relative to other items
Note: Items are considered to be in the same relative order even if other items are inserted or removed from the
original order. For example, expanding navigation menus may insert an additional level of detail or a secondary
navigation section may be inserted into the reading order.

satisfies a success criterion
the success criterion does not evaluate to 'false' when applied to the page

section
A self-contained portion of written content that deals with one or more related topics or thoughts
Note: A section may consist of one or more paragraphs and include graphics, tables, lists and sub-sections.

set of Web pages
collection of Web pages that share a common purpose and that are created by the same author, group or organization
Note: Different language versions would be considered different sets of Web pages.

sign language
a language using combinations of movements of the hands and arms, facial expressions, or body positions to convey
meaning

sign language interpretation
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translation of one language, generally a spoken language, into a sign language
Note: True sign languages are independent languages that are unrelated to the spoken language(s) of the same
country or region.

specific sensory experience
a sensory experience that is not purely decorative and does not primarily convey important information or perform a
function
Example: Examples include a performance of a flute solo, works of visual art etc.

structure
The way the parts of a Web page are organized in relation to each other; and1.
The way a collection of Web pages is organized2.

supplemental content
additional content that illustrates or clarifies the primary content
Example 1: An audio version of a Web page.
Example 2: An illustration of a complex process.
Example 3: A paragraph summarizing the major outcomes and recommendations made in a research study.

synchronized media
audio or video synchronized with another format for presenting information and/or with time-based interactive
components, unless the media is a media alternative for text that is clearly labeled as such

technology (Web content)
mechanism for encoding instructions to be rendered, played or executed by user agents
Note 1: As used in these guidelines "Web Technology" and the word "technology" (when used alone) both refer to
Web Content Technologies.
Note 2: Web content technologies may include markup languages, data formats, or programming languages that
authors may use alone or in combination to create end-user experiences that range from static Web pages to
synchronized media presentations to dynamic Web applications.

Example: Some common examples of Web content technologies include HTML, CSS, SVG, PNG, PDF, Flash, and
JavaScript.

text
sequence of characters that can be programmatically determined, where the sequence is expressing something in
human language

text alternative
Text that is programmatically associated with non-text content or referred to from text that is programmatically
associated with non-text content. Programmatically associated text is text whose location can be programmatically
determined from the non-text content.
Example: An image of a chart is described in text in the paragraph after the chart. The short text alternative for the
chart indicates that a description follows.

Note: Refer to Understanding Text Alternatives for more information.

used in an unusual or restricted way
words used in such a way that requires users to know exactly which definition to apply in order to understand the
content correctly
Example: The term "gig" means something different if it occurs in a discussion of music concerts than it does in
article about computer hard drive space, but the appropriate definition can be determined from context. By contrast,
the word "text" is used in a very specific way in WCAG 2.0, so a definition is supplied in the glossary.

user agent
any software that retrieves and presents Web content for users
Example: Web browsers, media players, plug-ins, and other programs — including assistive technologies — that
help in retrieving, rendering, and interacting with Web content.

user-controllable
data that is intended to be accessed by users
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Note: This does not refer to such things as Internet logs and search engine monitoring data.

Example: Name and address fields for a user's account.

user interface component
a part of the content that is perceived by users as a single control for a distinct function
Note 1: Multiple user interface components may be implemented as a single programmatic element. Components
here is not tied to programming techniques, but rather to what the user perceives as separate controls.
Note 2: User interface components include form elements and links as well as components generated by scripts.

Example: An applet has a "control" that can be used to move through content by line or page or random access.
Since each of these would need to have a name and be settable independently, they would each be a "user interface
component."

video
the technology of moving or sequenced pictures or images
Note: Video can be made up of animated or photographic images, or both.

video-only
a time-based presentation that contains only video (no audio and no interaction)

viewport
object in which the user agent presents content
Note 1: The user agent presents content through one or more viewports. Viewports include windows, frames,
loudspeakers, and virtual magnifying glasses. A viewport may contain another viewport (e.g., nested frames).
Interface components created by the user agent such as prompts, menus, and alerts are not viewports.
Note 2: This definition is based on User Agent Accessibility Guidelines 1.0 Glossary.

visually customized
the font, size, color, and background can be set

Web page
a non-embedded resource obtained from a single URI using HTTP plus any other resources that are used in the
rendering or intended to be rendered together with it by a user agent
Note 1: Although any "other resources" would be rendered together with the primary resource, they would not
necessarily be rendered simultaneously with each other.
Note 2: For the purposes of conformance with these guidelines, a resource must be "non-embedded" within the
scope of conformance to be considered a Web page.

Example 1: A Web resource including all embedded images and media.
Example 2: A Web mail program built using Asynchronous JavaScript and XML (AJAX). The program lives entirely at
http://example.com/mail, but includes an inbox, a contacts area and a calendar. Links or buttons are provided that
cause the inbox, contacts, or calendar to display, but do not change the URI of the page as a whole.
Example 3: A customizable portal site, where users can choose content to display from a set of different content
modules.
Example 4: When you enter "http://shopping.example.com/" in your browser, you enter a movie-like interactive
shopping environment where you visually move around in a store dragging products off of the shelves around you
and into a visual shopping cart in front of you. Clicking on a product causes it to be demonstrated with a specification
sheet floating alongside. This might be a single-page Web site or just one page within a Web site.
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Meiert, Niqui Merret, Alessandro Miele, Mathew J Mirabella, Charles McCathieNevile , Matt May, Marti McCuller, Sorcha
Moore, Charles F. Munat, Robert Neff, Bruno von Niman, Tim Noonan, Sebastiano Nutarelli, Graham Oliver, Sean B.
Palmer, Sailesh Panchang, Nigel Peck, Anne Pemberton, David Poehlman, Adam Victor Reed, Chris Ridpath, Lee Roberts,
Gregory J. Rosmaita, Matthew Ross, Sharron Rush, Gian Sampson-Wild, Joel Sanda, Gordon Schantz, Lisa Seeman, John
Slatin, Becky Smith, Jared Smith, Neil Soiffer, Jeanne Spellman, Mike Squillace, Michael Stenitzer, Jim Thatcher, Terry
Thompson, Justin Thorp, Makoto Ueki, Eric Velleman, Dena Wainwright, Paul Walsch, Takayuki Watanabe, Jason White.

Appendix C: References

This section is informative.

CAPTCHA
The CAPTCHA Project, Carnegie Mellon University. The project is online at http://www.captcha.net.

HARDING-BINNIE
Harding G. F. A. and Binnie, C.D., Independent Analysis of the ITC Photosensitive Epilepsy Calibration Test Tape.
2002.

IEC-4WD
IEC/4WD 61966-2-1: Colour Measurement and Management in Multimedia Systems and Equipment - Part 2.1:
Default Colour Space - sRGB. May 5, 1998.

sRGB
"A Standard Default Color Space for the Internet - sRGB," M. Stokes, M. Anderson, S. Chandrasekar, R. Motta, eds.,
Version 1.10, November 5, 1996. A copy of this paper is available at http://www.w3.org/Graphics/Color/sRGB.html.
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UNESCO
International Standard Classification of Education, 1997. A copy of the standard is available at http://www.unesco.org
/education/information/nfsunesco/doc/isced_1997.htm.

WCAG10
Web Content Accessibility Guidelines 1.0, G. Vanderheiden, W. Chisholm, I. Jacobs, Editors, W3C Recommendation,
5 May 1999, http://www.w3.org/TR/1999/WAI-WEBCONTENT-19990505/. The latest version of WCAG 1.0 is available
at http://www.w3.org/TR/WAI-WEBCONTENT/.
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Status: This document takes effect 1 February 2015.

Public documents on the W3C site are provided by the copyright holders under the following license.

By using and/or copying this document, or the W3C document from which this statement is linked, you (the licensee)
agree that you have read, understood, and will comply with the following terms and conditions:

Permission to copy, and distribute the contents of this document, or the W3C document from which this statement is
linked, in any medium for any purpose and without fee or royalty is hereby granted, provided that you include the
following on ALL copies of the document, or portions thereof, that you use:

A link or URL to the original W3C document.
The pre-existing copyright notice of the original author, or if it doesn't exist, a notice (hypertext is preferred, but a
textual representation is permitted) of the form: "Copyright © [$date-of-document] World Wide Web Consortium,
(MIT, ERCIM, Keio, Beihang). http://www.w3.org/Consortium/Legal/2015/doc-license"
If it exists, the STATUS of the W3C document.

When space permits, inclusion of the full text of this NOTICE should be provided. We request that authorship attribution
be provided in any software, documents, or other items or products that you create pursuant to the implementation of
the contents of this document, or any portion thereof.

No right to create modifications or derivatives of W3C documents is granted pursuant to this license, except as follows:
To facilitate implementation of the technical specifications set forth in this document, anyone may prepare and distribute
derivative works and portions of this document in software, in supporting materials accompanying software, and in
documentation of software, PROVIDED that all such works include the notice below. HOWEVER, the publication of
derivative works of this document for use as a technical specification is expressly prohibited.

In addition, "Code Components" —Web IDL in sections clearly marked as Web IDL; and W3C-defined markup (HTML,
CSS, etc.) and computer programming language code clearly marked as code examples— are licensed under the W3C
Software License.

The notice is:

"Copyright © 2015 W3C® (MIT, ERCIM, Keio, Beihang). This software or document includes material copied from or
derived from [title and URI of the W3C document]."

THIS DOCUMENT IS PROVIDED "AS IS," AND COPYRIGHT HOLDERS MAKE NO REPRESENTATIONS OR
WARRANTIES, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, WARRANTIES OF
MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, NON-INFRINGEMENT, OR TITLE; THAT THE
CONTENTS OF THE DOCUMENT ARE SUITABLE FOR ANY PURPOSE; NOR THAT THE IMPLEMENTATION OF
SUCH CONTENTS WILL NOT INFRINGE ANY THIRD PARTY PATENTS, COPYRIGHTS, TRADEMARKS OR OTHER

http://www.w3.org/Consortium/Legal/2015/doc-license 1 of 2
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RIGHTS.

COPYRIGHT HOLDERS WILL NOT BE LIABLE FOR ANY DIRECT, INDIRECT, SPECIAL OR CONSEQUENTIAL
DAMAGES ARISING OUT OF ANY USE OF THE DOCUMENT OR THE PERFORMANCE OR IMPLEMENTATION OF
THE CONTENTS THEREOF.

The name and trademarks of copyright holders may NOT be used in advertising or publicity pertaining to this document
or its contents without specific, written prior permission. Title to copyright in this document will at all times remain with
copyright holders.

This version: https://www.w3.org/Consortium/Legal/2015/doc-license
Latest version: https://www.w3.org/Consortium/Legal/copyright-documents
Previous version: http://www.w3.org/Consortium/Legal/2002/copyright-documents-20021231

Changes since the previous Document License

This version grants limited permission to create and distribute derivative works except for use as technical
specifications.
This version licenses Code Components under the W3C Software License.

Copyright © 2015 W3C ® (MIT, ERCIM, Keio, Beihang) Usage policies apply.
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICAN SOCIETY FOR TESTING AND 
MATERIALS d/b/a ASTM INTERNATIONAL; 

NATIONAL FIRE PROTECTION 
ASSOCIATION, INC.; and 

AMERICAN SOCIETY OF HEATING, 
REFRIGERATING, AND AIR CONDITIONING 
ENGINEERS, 

Plaintiffs/ 
Counter-Defendants, 

v. 

PUBLIC.RESOURCE.ORG, INC., 

Defendant/ 
Counter-Plaintiff. 

Case No. 1:13-cv-01215-TSC 

PLAINTIFF’S STATEMENT OF DISPUTED FACTS AND OBJECTIONS TO CERTAIN 
EVIDENCE IN OPPOSITION TO PRO’S SECOND SUPPLEMENTAL STATEMENT 

OF MATERIAL FACTS 

[REDACTED]
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 Pursuant to Local Civil Rule 7(h), Plaintiffs submit the following Statement of Disputed 

Facts in opposition to PRO’s Second Motion for Summary Judgment and in support of Plaintiffs’ 

Motion for Summary Judgment and Permanent Injunction.  Instead of filing separate documents 

objecting to evidence PRO attempted to introduce through its Second Supplemental Statement of 

Facts, Plaintiffs have objected to the proposed evidence in this consolidated document.1     

DEFENDANT’S SECOND 
SUPPLEMENTAL  

STATEMENT OF FACT 

PLAINTIFFS’ RESPONSE 

I. INCORPORATION BY REFERENCE 

A. The Nature of Incorporation by Reference 

1. Incorporation by reference is an 
alternative to direct inclusion of language into a 
government’s published laws or regulations.  
See 5 U.S.C. §552(a)(1); 1 C.F.R. §§ 51.1-
51.11.  

This is a legal conclusion, not a fact.  
Moreover, in many circumstances, “direct 
inclusion of language” from a privately 
authored standard is prohibited by the 
Copyright Act, 17 U.S.C. § 106, requires a 
license, and/or requires payment of 
reasonable and entire compensation for such 
use, 28 U.S.C. § 1498. 

2. The Office of the Federal Register has 
explained that material incorporated by 
reference is “like any other properly issued rule, 
has the force and effect of law.”  Dkt. 122-9 at 
86.   

Objection.  This statement is inadmissible 
hearsay to the extent it is offered to prove the 
truth of the matter asserted.   
 
The statements as to the legal effect of 
incorporation by reference are legal 
conclusions, not facts.  

3. The federal government initiated the 
practice of incorporating some materials by 
reference instead of reproducing them to limit 
the bulk of the Code of Federal Regulations 
(“CFR”).  Dkt. 122-9 at 86. 

Objection.  This statement is inadmissible 
hearsay to the extent it is offered to prove the 
truth of the matter asserted.  It is otherwise 
irrelevant. 
 

                                                 
1 Likewise, Plaintiffs have not submitted separate evidentiary objections to the declarations 

that PRO submitted, but does not rely on in its Second Supplemental Statement of Facts.  That 
evidence is all irrelevant.  Plaintiffs reserve their right to object to those declarations if/when PRO 
seeks to rely upon them, either at this summary judgment stage or at another point in the 
proceeding.   
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SUPPLEMENTAL  
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PLAINTIFFS’ RESPONSE 

Disputed to the extent it suggests that the 
federal government’s only or principal 
reason for endorsing incorporation by 
reference is to limit the bulk of the Code of 
Federal Regulations.  As explained in 
Plaintiffs’ briefing, that is inaccurate.  Reply 
at Background Part A.   

4. States and municipalities also turn 
standards into law, through incorporation by 
reference and in other instances by reproducing 
an entire standard verbatim in the text of the 
law.  See, e.g., Minn. Admin.  Rule 4761.2460, 
Subp. 2(C); California Code of Regulations, 
Title 24, Part 3.     

Objection.  This statement is irrelevant to the 
extent it relates to incorporation of standards 
that are not at issue in this case.  Plaintiffs 
further object that the statement is a legal 
conclusion, not a fact. 
 
Disputed.  PRO failed to cite any evidentiary 
support for this proposition.  Disputed to the 
extent that “turn standards into law” implies 
that incorporation by reference of a standard 
makes the standard itself law. 
 
Disputed to the extent it implies that 
California Code of Regulations Title 24, Part 
3 reproduces an entire standard verbatim in 
the text of a law.  E.g., Becker Decl. ¶ 3, Ex. 
36 (Marvelli Depo.) at 43:4-9 (noting 
California amendments in Title 24, Part 3). 

5. Governments may prosecute and punish 
persons for failing to obey standards that have 
become law.  To take just two examples: The 
Supreme Court of Virginia treated violation of 
the National Electrical Code as equivalent to a 
violation of the Virginia Building Code, which 
incorporated the NEC by reference, and subject 
to criminal sanctions.  Virginia Elec. & Power 
Co. v. Savoy Const. Co., 294 S.E.2d 811, 816-
17 (Va. 1982).   

Objection.  This is a legal conclusion, not a 
fact.  
 
Disputed to the extent it implies that 
incorporation by reference of a standard 
makes the standard itself law. 
 
Disputed to the extent PRO suggests that 
governments prosecute standards and punish 
persons for failing to obey standards. 
Additionally, the cited reference does not 
support the statement, as it involves a civil 
lawsuit initiated by a private party. 

6. After the deadly “Ghost Ship” fire in 
Oakland, California, prosecutors charged 

Objection.  Relevance.  The cited material 
does not indicate that any of the Plaintiffs 
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principal tenant and alleged manager of the 
building with manslaughter for violation of fire 
safety codes that are incorporated by reference.  
Supplemental Declaration of Matthew Becker 
in support of Public Resource’s Opposition to 
Plaintiffs’ Second Motion for Summary 
Judgment and in Support of Public Resource’s 
Second Motion for Summary Judgment 
(“Becker Decl.”) ¶ 59, Ex. 93 (Declaration in 
Support of Probable Cause, California v. 
Harris, No. 17-CR-017349A (Cal. Super. Ct. 
June 5, 2017), available at 
https://www.scribd.com/document/350446988/
Ghost-Ship-fire-criminal-charges; Becker Decl. 
¶ 60, Ex. 94 (Criminal Complaint, California v. 
Harris, No. 17-CR-017349A (Cal. Super. Ct. 
June 5, 2017)), available at 
https://web.archive.org/web/ 
20170729051241/https://cbssanfran.files.word
press.com/2017/06/almena-and-harris-
complaint. 
pdf.).  

developed any of the referenced “fire safety 
codes” or that any of those codes are at issue 
in this case.  PRO’s characterization of the 
prosecution documents is a legal conclusion, 
not a fact.  There is no evidence that these 
charges are related to any standard at issue in 
this case. 
 
It is undisputed that the Ghost Ship fire was 
a tragedy and resulted in prosecutions; 
however, these facts underscore the 
importance of Plaintiffs and their standards 
to the public interest in safety and, as a 
result, the risk posed by PRO’s conduct, 
which undermines Plaintiffs’ source of 
revenue.  PRO’s statement that “prosecutors 
charged principal tenant and alleged manager 
of the building with manslaughter for 
violation of fire safety codes that are 
incorporated by reference” is also inaccurate 
and misleading.  The cited criminal 
complaint does not link the manslaughter 
charges to violations of the safety codes.  
The declaration in support of probable cause 
outlines numerous allegations of dangerous 
conduct, including violations of incorporated 
safety codes, violations of municipal codes 
that do not incorporate safety codes, and 
conduct that an ordinarily careful person 
would not undertake.   

7. ASTM has publicly stated that 
“[k]nowledge of ASTM standards is important 
for complying with U.S. regulations and 
procurement requirements” Dkt. 122-3 (Grove 
Ex. 1032 “ASTM Standards Regulations & 
Trade, Power Point”) at 21. 

ASTM admits that an ASTM employee 
stated that “[k]nowledge of ASTM standards 
is important for complying with U.S. 
regulations and procurement requirements.” 
 

8. NFPA acknowledges that failure to 
comply with the standards incorporated by law 
may result in penalties. Becker Decl., ¶ 13, Ex. 
46 (Bliss Depo.) at 37:1–19. 

Objection.  The witness was testifying 
regarding his time as a government 
employee, not making a statement on behalf 
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of NFPA.  Becker Decl. ¶ 13, Ex. 46 (Bliss 
Depo.) at 33:8-12. 

Disputed to the extent it implies that 
incorporation by reference of a standard 
makes the standard itself law.  PRO further 
mischaracterizes the evidence.  The cited 
reference states that when the witness was 
acting as a government employee, he would 
sometimes provide a property owner with a 
written report identifying any ways in which 
the property owner was not in compliance 
with applicable codes.  Becker Decl. ¶ 13, 
Ex. 46 (Bliss Depo.) at 37:1–19; see also 
Bliss Depo. at 34:3-8.  The witness stated 
that this written report typically did not cite 
the specific provision with which the owner 
was not in compliance, but that a follow-up 
letter or document would.  Id. at 37:7–19.  
The cited reference does not include any 
discussion of penalties—nor does it indicate 
that any such penalties could arise from 
violation of codes that incorporated privately 
developed standards, much less any 
standards at issue in this case. 

9. The former head of Massey Energy was 
convicted of conspiring to violate safety 
standards. Dkt. 122-9, Ex. 156-157. 

Objection.  Relevance.  The cited material 
does not indicate that any of the relevant 
safety standards were privately developed 
standards incorporated by reference or, to the 
extent that they were, that they were 
developed by any of the Plaintiffs or are at 
issue in this case.  Plaintiffs object to this 
statement as hearsay to the extent PRO relies 
on them for the truth of the matter asserted.     
 
There is no evidence that this conviction 
related in any way to a standard at issue in 
this case.    

B. The Process of Incorporation by Reference 

10. The process of incorporation by 
reference is careful and deliberate. At the 

Objection.  This is a legal conclusion, not a 
fact. 
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federal level, it starts when an agency 
responsible for regulating an industry publishes 
a notice in the Federal Register concerning the 
agency’s intent to incorporate a standard into 
law and asks the public to submit comments.  5 
U.S.C. §553. 

Disputed.  This statement is entirely 
unsupported.  Defendant has presented no 
evidence that the process of incorporation by 
reference is careful or deliberate, or how 
federal agencies initiate the process of 
incorporation by reference.  The cited 
reference relates to agency rulemaking 
generally; it does not relate to how federal 
agencies incorporate material by reference. 

11. A federal agency must publish proposed 
rule changes in the Federal Register, including 
changes to a standard incorporated by reference 
into the Code of Federal Regulations.  5 U.S.C. 
§553(b); 1 C.F.R. § 51.11(a) (2015). 

Objection.  This is a legal conclusion, not a 
fact. 

12. A standard incorporated by reference 
into the Code of Federal Regulations must be a 
“proposed rule” or “final rule” of a federal 
agency.  1 C.F.R. §51.5(a)-(b) (2019).  Before 
the federal government incorporates a standard 
by reference into law as a final rule, the Director 
of the Federal Register must approve the 
incorporation.  1 C.F.R. § 51.3 (2019). 

Objection.  This is a legal conclusion, not a 
fact.  
 
Disputed to the extent it suggests that the 
cited reference states that an incorporated 
standard is itself is a “proposed rule” or a 
“final rule.”  Disputed that a “proposed rule” 
would constitute an incorporation by 
reference of a standard into the Code of 
Federal Regulations.  Disputed to the extent 
it implies that incorporation by reference of a 
standard makes the standard itself law. 

13. Standards are incorporated by 
reference—as opposed to reprinting the entire 
text of the standards—to limit the length of the 
Code of Federal Regulations. Dkt. 122-9 at 86 
(“Incorporation by Reference” webpage of the 
Office of the Federal Register, 
http://www.archives.gov/federal-
register/cfr/ibr-locations.html). 

Objection.  The OFR statement is hearsay 
and is inadmissible to prove the truth of the 
matter asserted (i.e., the purported only 
reason why standards are incorporated by 
references as opposed to reprinting the entire 
text).  It is otherwise irrelevant to the 
question of fair use. 
 
Disputed that the only or principal purpose 
of incorporating standards by reference is to 
limit the length of the Code of Federal 
Regulations; as explained in Plaintiffs’ 
briefing, that is inaccurate.  Reply at 
Background Part A.    Disputed that were it 
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not for concerns about length, the entire text 
of the standards would be reprinted.  The 
copying of the entire text of standards by the 
federal government would subject the federal 
government to liability under 28 U.S.C. 
§ 1498 and/or the takings clause of the 
Constitution.  ECF No. 118-1 (Pls.’ Mem.) at 
27-28. 

14. Standards are also incorporated by 
reference into state and local laws.  See, e.g., 
Md. Admin. Rule 09.12.26.06(E)(1)(c)(i); 
Minn. Admin. Rule 4761.2460, Subp. 2(C).  

Objection.  Relevance.  The cited 
administrative rules do not indicate that any 
of the Works at issue have been incorporated 
by reference into state or local law.  This is a 
legal conclusion, not a fact. 
 
Disputed to the extent it suggests that 
Plaintiffs’ standards are themselves law.   

15. State adoptions are equally rigorous. 
For example, the State of California 
incorporates model codes into Title 24 of the 
California Code of Regulations on a triennial 
cycle, with a 45-day public-comment period, a 
six-month publication requirement, and a three-
month delay to allow local governments to 
implement them.  The California Building 
Standards Law precisely defines this process.  
See Cal. Dep’t of Gen. Servs., 2015 Triennial 
Code Adoption Cycle (Dec. 2014), 
https://web.archive.org/web/20170207201000/
https://www.documents.dgs.ca.gov/BSC/2015
TriCycle/2015TricycleTimeline.pdf; 18-Month 
Code Adoption Cycle, Cal. Bldg. Standards 
Comm’n, 
https://www.dgs.ca.gov/BSC/Rulemaking (last 
visited Nov. 8, 2019). 

Objection.  This statement is either a legal 
conclusion or an inadmissible opinion, not a 
statement of fact, and is entirely 
unsupported.  Defendant has presented no 
evidence that the process of incorporation by 
reference by any state, let alone all states, is 
“equally rigorous” to that of the federal 
government.  Even if it had, the statement 
would be meaningless as PRO has not 
presented any evidence regarding how 
“rigorous” the federal government’s 
incorporation process is. 
 
To the extent PRO relies on the content of 
websites not attached to the brief, Plaintiffs 
object to PRO’s summaries of documents 
that have not been included in the record.  
Plaintiffs further object to the information on 
the websites as hearsay to the extent PRO 
relies on them for the truth of the matter 
asserted.  They are otherwise irrelevant. 
 
Objection.  Relevance.  California’s 
incorporation practices are irrelevant and 
immaterial to the question of fair use and do 
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not dictate the extent to which, if at all, 
portions are necessary to comply with a legal 
duty.  Neither the statement nor the cited 
material identifies a Work at issue allegedly 
incorporated by reference into California 
law. 
 
Disputed to the extent it suggests that 
Plaintiffs’ standards are themselves law.   

16. The Office of the Federal Register 
(OFR) states: “The legal effect of incorporation 
by reference is that the material is treated as if 
it were published in the Federal Register and 
CFR. This material, like any other properly 
issued rule, has the force and effect of law. 
Congress authorized incorporation by reference 
in the Freedom of Information Act to reduce the 
volume of material published in the Federal 
Register and CFR.”  Dkt. 122-9 at 86. 

Objection.  This statement is inadmissible 
hearsay to the extent it is offered to prove the 
truth of the matter asserted.  It is otherwise 
irrelevant to the question of fair use. 
 
The statements as to the legal effect of 
incorporation by reference are legal 
conclusions, not facts. 
 
Disputed to the extent it suggests that 
Plaintiffs’ standards are themselves law.   

17. In addition, when the Code of Federal 
Regulations incorporates a standard, the code 
itself informs readers that they may obtain a 
copy of the standards from the Office of the 
Federal Register (“OFR”) or from the SDO that 
published the standard, effectively promoting 
sales of the standard.  Dkt. 122-9 at 86. 

Objection.  This statement is inadmissible 
hearsay to the extent it is offered to prove the 
truth of the matter asserted.  It is otherwise 
irrelevant.  The assertion that the C.F.R. is 
“effectively promoting sales of the standard” 
is PRO’s argument and not supported by the 
citation.   
 
The statements as to the legal effect of 
incorporation by reference are legal 
conclusions, not facts. 
 
This statement is entirely unsupported by the 
document cited.  Defendant has presented no 
evidence that the cited statement “effectively 
promotes sales of the standards,” which does 
not appear in the cited document. 

18. In order to enact rules, a federal agency 
must follow minimum procedures to guarantee 

This is a legal conclusion, not a fact. 
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adequate public notice and opportunity to 
comment. 5 U.S.C. §553. 

19. A federal agency must publish proposed 
rule changes in the Federal Register, including 
changes to a standard incorporated by reference 
into the Code of Federal Regulations. 5 U.S.C. 
§553(b); 1 C.F.R. § 51.11(a) (2015). 

This is a legal conclusion, not a fact. 

20. Standards incorporated by reference 
into the Code of Federal Regulations are made 
available in the Washington D.C. reading room 
of the Office of the Federal Register, or for 
purchase from the Plaintiffs. The OFR directs 
people who want to read incorporated standards 
to “contact the standards organization that 
developed the material.” Alternatively, one may 
submit a written request to the OFR to inspect 
(and make limited photocopies of) an 
incorporated standard in Washington, D.C.  
Dkt. 122-9 at 86; Becker Decl. ¶ 58, Ex. 92 
(printout of National Archives website on 
incorporation by reference). 

Objection.  The OFR statement is hearsay 
and is inadmissible to prove the truth of the 
matter asserted. 
  
Disputed to the extent it implies that the 
standards incorporated by reference are only 
available at the reading room of the Office of 
the Federal Register or for purchase from 
Plaintiffs.  All of the standards at issue for 
which PRO has accurately identified a 
regulation incorporating the standard by 
reference and many other standards are 
available for free in Plaintiffs’ reading 
rooms.  ECF No. 118-2 (Pls.’ SMF) ¶¶ 61, 
63, 100, 161; ECF No. 198-3 (Pls.’ 2d. Supp. 
SMF) ¶ 85.  In addition, the standards at 
issue and other standards are available for 
purchase at reasonable prices.  ECF No. 118-
2 (Pls.’ SMF) ¶¶ 58, 99, 158; ECF No. 198-3 
(Pls.’ 2d. Supp. SMF) ¶ 77. 

21. The Office of the Federal Register is 
required to maintain a copy of each 
incorporated standard. It makes a copy of each 
standard available for public viewing, upon 
written request for an appointment, at its 
Washington, D.C. reading room. Dkt. 122-9 at 
86. 

Objection.  The cited OFR statement is 
hearsay and is inadmissible to prove the truth 
of the matter asserted.  
 
Disputed to the extent it implies that the 
standards incorporated by reference are only 
available at the reading room of the Office of 
the Federal Register or for purchase from 
Plaintiffs.  All of the standards at issue for 
which PRO has accurately identified a 
regulation incorporating the standard by 
reference and many other standards are 
available for free in Plaintiffs’ reading 
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rooms.  ECF No. 118-2 (Pls.’ SMF) ¶¶ 61, 
63. 100, 161; ECF No. 198-3 (Pls.’ 2d. Supp. 
SMF) ¶ 85.  In addition, the standards at 
issue and other standards are available for 
purchase at reasonable prices.  ECF No. 118-
2 (Pls.’ SMF) ¶¶ 58, 99, 158; ECF No. 198-3 
(Pls.’ 2d. Supp. SMF) ¶ 77.   

C. Objects of Incorporation 

22. According to the Office of the Federal 
Register’s Incorporation by Reference (“IBR”) 
Handbook, any time a federal agency refers to 
material when it is developing regulations, it 
must consider two questions:  First, “does it 
have a legal citation?”  If yes, the agency must use 
the legal citation.  If not, the agency then must 
consider the second question: “Is it required to 
understand or comply with the regulations? Do 
your regulations require that a party “resort to” 
material that is not published in the Federal 
Register?”  If the material is necessary to 
understand or comply with the regulation, the 
agency must seek IBR approval from the 
Director of the Federal Register.  Becker Decl., 
¶ 25, Ex. 58 (IBR Handbook) at p. 2 (citing 5 
U.S.C. § 552(a)). 

Objection.  The OFR statement is hearsay 
and is inadmissible to prove the truth of the 
matter asserted.  This portion of the 2018 
IBR Handbook is otherwise irrelevant, 
especially with respect to any regulation for 
which IBR approval was sought prior to the 
Handbook’s effective date of July 2018 or 
that was promulgated before that date.  
 
Plaintiffs object that the 2018 IBR Handbook 
does not state that “If the material is 
necessary to understand or comply with the 
regulation, the agency must seek IBR 
approval from the Director of the Federal 
Register.” 
 
This is a legal conclusion, not a fact.   

23. Only the Director of the Federal 
Register can approve IBR requests, and 
“[p]ublication in the Federal Register of a 
document containing reference(s) to 
incorporated material does not in itself 
constitute an approval of the IBR by the 
Director.”  Becker Decl., ¶ 25, Ex. 58 (IBR 
Handbook) at 6.   

Objection.  The OFR statement is hearsay 
and is inadmissible to prove the truth of the 
matter asserted.  This portion of the 2018 
IBR Handbook is otherwise irrelevant, 
especially with respect to any regulation for 
which IBR approval was sought prior to the 
Handbook’s effective date of July 2018 or 
that was promulgated before that date. 
 
This is a legal conclusion, not a fact.   

24. Similarly, the Federal Register may 
contain references to incorporated material, but 
the referenced material is not actually 
incorporated by reference when it has not 

Objection.  The OFR statement is hearsay 
and is inadmissible to prove the truth of the 
matter asserted.  This portion of the 2018 
IBR Handbook is otherwise irrelevant, 
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received the Director’s formal approval.  
Becker Decl., ¶ 25, Ex. 58 (IBR Handbook) at 
11. 

especially with respect to any regulation for 
which IBR approval was sought prior to the 
Handbook’s effective date of July 2018 or 
that was promulgated before that date. 
 
This is a legal conclusion, not a fact.   

25. To be eligible for incorporation by 
reference, the material must be published and 
“impossible or impractical” to print in the 
C.F.R.  Becker Decl., ¶ 25, Ex. 58 (IBR 
Handbook) at 6.  This means it is typically 
documents, or portions of documents, that are 
incorporated by reference—not mere text, 
which could otherwise be printed in the C.F.R.  
See Becker Decl., ¶ 25, Ex. 58 (IBR Handbook) 
at 11-12.   

Objection.  The OFR statement is hearsay 
and is inadmissible to prove the truth of the 
matter asserted.  This portion of the 2018 
IBR Handbook is otherwise irrelevant, 
especially with respect to any regulation for 
which IBR approval was sought prior to the 
Handbook’s effective date of July 2018 or 
that was promulgated before that date.   
 
The statement that the referenced portion of 
the 2018 IBR Handbook “means it is 
typically documents, or portions of 
documents, that are incorporated by 
reference—not mere text, which could 
otherwise be printed in the C.F.R.” is PRO’s 
argument, not fact. 
 
The statement about what is typically 
incorporated and that “mere text” could be 
printed in the C.F.R. is not supported by the 
cited document.  As explained in Plaintiffs’ 
briefing, agencies use and the federal 
government endorses incorporation by 
reference for reasons other than simply 
reducing the bulk of the Code of Federal 
Regulations.  Reply at Background Part A.   

26. According to the Director of Legal 
Affairs and Policy at the Office of the Federal 
Register, if an agency identifies a document in 
its IBR language and does not specify a specific 
section of that document, the entire document is 
incorporated by reference.  Malamud Decl. 
¶ 40, Ex. 34.   

This is a legal conclusion, not a fact.   
 
Objection.  The OFR statement is hearsay 
and is inadmissible to prove the truth of the 
matter asserted.  It is otherwise irrelevant as 
the privately expressed views of one federal 
employee do not dictate agency policy or 
practice.  It also is improper opinion 
testimony. 
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PRO’s paraphrase of the email exchange 
mischaracterizes it.  PRO concedes in the 
same document that the proposition is not 
supported by any OFR document, handbook, 
or other policy.   
 
Disputed to the extent it suggests that 
Plaintiffs’ standards are themselves law and, 
as explained in Plaintiffs’ Reply, Plaintiffs 
dispute PRO’s conclusions from this 
inaccurate premise.   

D. Incorporation of Parts of Documents Versus Incorporation of Complete 
Documents 

27. Where a federal agency seeks to 
incorporate only parts of a standards document, 
it is explicit.  For example, 24 CFR § 
3280.4(aa)(4) (2019) states that only specific 
parts of the 2005 edition of the National 
Electrical Code, NFPA 70, are incorporated into 
law:  

(a) The specifications, standards, and 
codes of the following organizations 
are incorporated by reference in 24 
CFR part 3280 (this Standard) 
pursuant to 5 U.S.C. 552(a) and 1 CFR 
part 51 as though set forth in full. 
 
… 
 
(aa) National Fire Protection 
Association (NFPA), 1 Batterymarch 
Park, Quincy, MA 02269, phone 
number 617-770-3000, fax number 
617-770-0700, Web site: 
http://www.nfpa.org. 
 
… 
 

This is a legal conclusion, not a fact.   
 
Disputed.  The cited reference neither states 
nor supports PRO’s statement that “[w]here 
a federal agency seeks to incorporate only 
parts of a standards document, it is explicit.”  
PRO offers no evidence regarding the reason 
that the cited reference identifies specific 
portions of NFPA 70 and the cited reference 
does not indicate any.  Further, while PRO 
draws an inference that because this 
regulation identifies certain sections of the 
standard, regulations that do not identify 
particular sections of a standard should be 
treated differently, there is no factual or legal 
basis for such an inference; PRO offers no 
evidence that this particular regulation is 
representative of regulations from the 
promulgating agency or from other agencies 
across the federal government. 
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(4) NFPA No. 70-2005, National 
Electrical Code, IBR approved as 
follows:  
(i) Article 110.22, IBR approved for 
§§ 3280.803(k) and 3280.804(k).  
(ii) Article 210.12(A) and (B), IBR 
approved for § 3280.801(b).  
(iii) Article 220.61, IBR approved for 
§ 3280.811(b).  
(iv) Article 230, IBR approved for §§ 
3280.803(k) and 3280.804(k).  
 
… 
 

24 CFR § 3280.4(aa)(4)(i)-(iv).   

28. In contrast, the full 2005 edition of the 
National Electrical Code, NFPA 70, is 
incorporated by reference at 49 C.F.R. § 192.7 
(2009): 

§ 192.7 What documents are 
incorporated by reference partly or 
wholly in this part? 
(a) Any documents or portions thereof 
incorporated by reference in this part 
are included in this part as though set 
out in full. When only a portion of a 
document is referenced, the remainder 
is not incorporated in this part. 
(b) . . . These materials have been 
approved for incorporation by 
reference by the Director of the 
Federal Register in accordance with 5 
U.S.C. 552(a) and 1 CFR part 51. . . .  
F. National Fire Protection 
Association (NFPA): . . . 
(4) NFPA 70 (2005) ‘‘National 
Electrical Code.’’ 

This is a legal conclusion, not a fact.   
 
Disputed to the extent PRO intends this 
citation to support the previous paragraph’s 
statement that “[w]here a federal agency 
seeks to incorporate only parts of a standards 
document, it is explicit.”  PRO offers no 
evidence regarding the reason that the cited 
reference refers to NFPA 70 as it does, and 
the cited reference does not indicate any.  
Further, while PRO draws an inference that 
because one regulation (identified in ¶ 27) 
identifies certain sections of the standard, 
regulations that do not identify particular 
sections of a standard should be treated 
differently, there is no factual or legal basis 
for such an inference; PRO offers no 
evidence that the identified regulation is 
representative of regulations from the 
promulgating agency or from other agencies 
across the federal government. 
 
Disputed to the extent PRO suggests that the 
cited reference does not identify specific 
portions of NFPA 70.  The cited reference 
identifies two regulations for which the 
standard is being incorporated: 
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§§ 192.163(e) and 192.189(c).  49 C.F.R. 
§ 192.7 (2009).  Section 192.163(e) states 
that “[e]lectrical equipment and wiring 
installed in compressor stations must 
conform to the National Electrical Code, 
ANSI/NFPA 70, so far as that code is 
applicable.”  49 C.F.R. § 192.163(e) (2009).  
Section 192.189(c) states that “[e]lectrical 
equipment in vaults must conform to the 
applicable requirements of Class 1, Group D, 
of the National Electrical Code, ANSI/NFPA 
70.”  Both of the regulations in the cited 
reference thus identify specific fields 
(“electrical equipment and wiring installed in 
compressor stations”; “electrical equipment 
in vaults”) and specific provisions 
(“applicable” provisions; “applicable 
requirements of Class 1, Group D”). 

E. Incorporation by Reference Versus Extrinsic Unincorporated Standards 

29. Sometimes external documents are 
referred to in the C.F.R. or in other government 
edicts but not formally incorporated into law.  
When a document is referenced but not 
formally incorporated, it serves as only an 
“extrinsic standard”.  See, e.g., Practice Mgmt. 
Info. Corp. v. Am. Med. Ass’n, 121 F.3d 516 
(9th Cir. 1997) (regulations required Medicare 
and Medicaid claimants to use a private medical 
coding system but did not incorporate the 
medical coding system into law).  Likewise, 
CCC Information Services, Inc. v. Maclean 
Hunter Market Reports, Inc., concerned a 
document that was one of several automobile 
valuation references that regulations approved 
for use in insurance adjusting.  44 F.3d 61 (2d 
Cir. 1994).  The regulation stated “[m]anuals 
approved for use are…The Redbook….,” 
without any mention of incorporating those 
manuals into enforceable laws.  See N.Y. 
Comp. Codes, R. & Regs. tit. 11, 

This is a legal conclusion, not a fact.   
 
Objection.  This is attorney argument not 
fact and consists of an incorrect legal 
interpretation of the cases, not a fact.  It also 
is vague to the extent it refers to 
“government edicts.”  It is also irrelevant. 
 
PRO mischaracterizes the cases.  The quoted 
language “extrinsic standard” does not 
appear in Practice Management Information 
Corp. v. American Medical Association, 121 
F.3d 516 (9th Cir. 1997), which involved 
IBR:  “HCFA published notices in the 
Federal Register incorporating the CPT in 
HCFA’s Common Procedure Coding 
System, see 48 Fed. Reg. 16750, 16753 
(1983); 50 Fed. Reg. 40895, 40897 (1985), 
and adopted regulations requiring applicants 
for Medicaid reimbursement to use the CPT. 
See 42 C.F.R. § 433.112(b)(2) (requiring 
compliance with Part 11 of the State 
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§ 216.7(c)(1)(i) (West 1999), cited in CCC, 44 
F.3d at 73 n.29. 

Medicaid Manual, which requires states 
receiving federal funding for Medicaid to 
adopt the Administration’s Common 
Procedure Coding System as the exclusive 
medical procedure coding system).”  Id. at 
518; see also id. n.3 (citing additional IBRs).  
Likewise, the Court’s holding in  
CCC Information Services, Inc. v. Maclean 
Hunter Market Reports, Inc., 44 F.3d 61 (2d 
Cir. 1994) presumed IBR status and 
nevertheless found in favor of the copyright 
holder.  These cases do not say what PRO 
purports that they say and do not help PRO.     
    
Disputed to the extent it implies that 
incorporation by reference of a standard 
makes the standard itself law. 

II. STANDARDS THAT HAVE BECOME LAW ARE NOT GENERALLY AND 
FREELY ACCESSIBLE 

30. Without the database that Public 
Resource provides, citizens have few options 
for accessing laws and regulations by 
incorporation.  First, one may make an 
appointment to visit the National Archives in 
Washington, D.C., to read a paper version of a 
federally incorporated standard.  See, e.g., 10 
C.F.R. § 433.3.  This option does not provide 
meaningful access for persons without the 
means to travel to Washington, or persons with 
visual disabilities, and it does not allow 
computer-aided analysis. 

Objection.  This statement is PRO’s 
argument not based on any cited facts and, in 
any event, would be irrelevant to the extent it 
relates to any standards other than the 
Works.   The statement’s discussion of 
access for individuals with visual disabilities 
is irrelevant, as the D.C. Circuit previously 
held that “the district court properly rejected 
some of PRO’s arguments as to its 
transformative use—for instance, that PRO 
was converting the works into a format more 
accessible for the visually impaired or that it 
was producing a centralized database of all 
incorporated standards.” Am. Soc’y for 
Testing & Materials v. Public.Resource.Org, 
Inc., 896 F.3d 437, 450 (D.C. Cir. 2018). 
 
Disputed. The statement is entirely 
unsupported.   
 
Disputed to the extent it implies that any of 
the standards at issue are not reasonably 
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available.  Standards are only eligible to be 
incorporated by reference if they are 
reasonably available.  1 C.F.R. § 51.7.  There 
are numerous options for accessing the 
Works in addition to visiting the National 
Archives.  Plaintiffs provide read-only 
access to the Works for free—excluding 
certain of the Works that are not 
incorporated by reference as claimed by 
PRO—on their websites, and sometimes 
linked through other websites, such as local 
and state government websites.  See ECF No. 
198-3 (Pls.’ 2d. Supp. SMF) ¶ 85.  The 
Works are also available for purchase at 
reasonable prices.  ECF No. 118-2 (Pls.’ 
SMF) ¶¶ 57-61, 99, 158; ECF No. 198-3 
(Pls.’ 2d. Supp. SMF) ¶ 77, and are often 
available through subscription services.  ECF 
No. 118-2 (Pls.’ SMF) ¶ 160; ECF No. 198-3 
(Pls.’ 2d. Supp. SMF) ¶ 78; Declaration of 
Thomas O’Brien, Jr. dated Dec. 20, 2019 
(O’Brien Decl. III”) ¶¶ 9-10.  Plaintiffs’ 
standards are also available through third-
party subscription services.  O’Brien Decl. 
III ¶¶ 9-10. 
 
Disputed to the extent PRO intends to 
suggest that it provides citizens with 
“options for accessing laws and regulations 
by incorporation.”  PRO’s copies of 
standards contain errors; PRO does not 
provide comprehensive information 
regarding where standards have been 
incorporated by reference; and, to the extent 
PRO does identify information about any 
incorporating regulations, that information is 
often inaccurate.  Mot. 15 & n.10.   
 
Disputed to the extent PRO intends to 
suggest that it provides meaningful access 
for persons with visual disabilities.  Public 
Resource’s copies also are not meaningfully 
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accessible to persons with visual disabilities.  
ECF No. 155-1 (Pls.’ Supp. SMF ¶¶ 4-7).  

31. Second, one can sometimes purchase 
copies.  This can be not only expensive but also 
difficult, because where, as here, the standards 
are currently effective as law, but are obsolete 
as standards, at least some publishers 
apparently see little reason to make them widely 
available.  Some standards are available only on 
paper because the sponsoring standards 
development organization (SDO) has not 
authorized electronic versions, and thus they are 
unavailable to persons with visual disabilities or 
for computer-aided analysis.  Becker Decl. ¶ 62, 
Ex. 96 (Fruchterman expert report).  Even when 
available, the standards can cost hundreds of 
dollars, plus shipping and handling.  See 
Plaintiffs Second Supplemental Statement of 
Material Facts (“Plf. SSSMF”) ¶ 78.  And many 
older standards are not available for purchase.  
See, e.g., Getty Petroleum Mktg., Inc., 391 F.3d 
at 320-21, 330 (1st Cir. 2004) (court and parties 
unable to locate NFPA standard). 

Objection.  This statement is PRO’s 
argument and, in any event, would be 
irrelevant to the extent it relates to any 
standards other than the Works, and it 
contains inadmissible opinion testimony with 
respect to the characterizations that 
purchasing standards can be expensive and 
difficult.  The statement’s discussion of 
access for individuals with visual disabilities 
is irrelevant, as the D.C. Circuit previously 
held that “the district court properly rejected 
some of PRO’s arguments as to its 
transformative use—for instance, that PRO 
was converting the works into a format more 
accessible for the visually impaired or that it 
was producing a centralized database of all 
incorporated standards.” Am. Soc’y for 
Testing & Materials v. Public.Resource.Org, 
Inc., 896 F.3d 437, 450 (D.C. Cir. 2018). 
 
There is no support for the statement that the 
standards at issue in this lawsuit are (1) 
expensive, (2) not available for purchase, (3) 
available only on paper, (4) currently 
effective as law, or (5) obsolete as standards.   
 
Disputed to the extent that PRO implies that 
Plaintiffs’ standards are unreasonably priced.  
There has been “no outcry at all to date from 
the standards-consuming public about either 
a lack of access to standards or 
unreasonably-priced standards.  With the 
exception of Defendant, Plaintiffs have not 
received any complaints about lack of 
accessibility of their standards.”  ECF No. 
118-12 (Rubel Decl.) ¶ 4, Ex. 1 (Jarosz 
Report. ¶ 161). 
 
Disputed to the extent it implies that any of 
the standards at issue are not reasonably 
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available.  Standards are only eligible to be 
incorporated by reference if they are 
reasonably available.  1 C.F.R. § 51.7.  None 
of the Works are available only on paper—
all of the Works that have been incorporated 
by reference are available in a digital format 
in Plaintiffs’ online reading rooms, and many 
are available for purchase in digital format.  
ECF No. 198-3 (Pls.’ 2d. Supp. SMF) ¶¶ 77, 
80, 85.  In addition, many of the Works are 
available in digital format from subscription 
services.  ECF No. 118-2 (Pls.’ SMF) ¶ 160; 
ECF No. 198-3 (Pls.’ 2d. Supp. SMF) ¶ 78; 
O’Brien Decl. III ¶¶ 9-10.  Standards are also 
available through third-party subscription 
services that are fully text-searchable.  
O’Brien Decl. III ¶¶ 9-10. 
 
PRO mischaracterizes Getty Petroleum 
Marketing, Inc. v. Capital Terminal Co., 391 
F.3d 312, 320 (1st Cir. 2004), which 
addresses whether Capital Terminal’s 
request for judicial notice was wrongly 
refused where Capital Terminal failed to 
supply a certified copy of NFPA 30 (1987) 
and the court did not find a copy.  First, the 
case does not stand for the proposition that 
“many older standards are not available for 
purchase.”  Second, NFPA 30 (1987) is 
available for purchase on NFPA’s website.  
Supplemental Decl. of Jane Wise (“Wise 
Decl. II”) ¶ 8, Ex. 180.   
 
The availability of the 1987 version of this 
publication is also irrelevant because it is not 
one of the standards at issue.  Finally, this 
case is hearsay and is inadmissible to prove 
the truth of the matter asserted. 
 
Disputed to the extent it implies that 
incorporation by reference of a standard 
makes the standard itself law.  PRO’s 
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assertion that “the standards are currently 
effective as law” is unsupported by the 
record evidence and contradicted by PRO’s 
own admission that it has posted standards 
that are not law:  “when attempting to post 
the relevant law, Public Resource 
accidentally posted an edition of an ASTM 
standard that was not the precise edition 
listed in the C.F.R. incorporating language.”  
ECF No. 203-1, Opp. 6 n.3.   
 
Disputed that Plaintiffs’ standards are not 
available to persons with visual disabilities. 
Plaintiffs will make electronic versions of 
any of the Works available to persons with 
visual disabilities.  ECF No. 155-1 (Pls.’ 
Supp. SUMF) ¶¶ 8-12. 
 
Disputed to the extent PRO intends to 
suggest that it provides meaningful access 
for persons with visual disabilities.  Public 
Resource’s copies also are not meaningfully 
accessible to persons with visual disabilities.  
ECF No. 155-1 (Pls.’ Supp. SMF ¶¶ 4-7).  
 
NFPA has a commitment to make 
accommodations for persons with disabilities 
to access NFPA materials.  For each request 
by a visually impaired individual for access 
to an NFPA standard, NFPA has responded 
by providing that individual with a copy they 
can use at no charge.  ECF No. 155-6 
(Dubay Decl.) ¶¶ 6-7.  NFPA is not aware of 
any other individuals who have requested 
and not received an accommodation.  Id. ¶ 6. 

32. Third, one can search libraries for 
standards.  Contrary to the SDOs’ suggestion, 
library availability is poor; libraries typically 
carry current standards but not earlier standards 
that still function as law, and library copies are 
typically only on paper.  See, e.g., Getty 

Objection.  This statement is PRO’s 
argument not based on any cited facts and, in 
any event, would be irrelevant to the extent it 
relates to any standards other than the 
Works.   
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Petroleum Mktg., Inc., 391 F.3d at 320-21, 330 
(1st Cir. 2004). 

There is no support for the statement that the 
standards at issue in the lawsuit are 
unavailable in libraries.  
 
Disputed to the extent it implies that 
incorporation by reference of a standard 
makes the standard itself law.  PRO’s 
assertion that “standards still function as 
law” is unsupported by the record evidence 
and contradicted by PRO’s own admission 
that it has posted standards that are not law: 
“when attempting to post the relevant law, 
Public Resource accidentally posted an 
edition of an ASTM standard that was not 
the precise edition listed in the C.F.R. 
incorporating language.”  ECF No. 203-1, 
Opp. 6 n.3.   
 
Disputed to the extent it implies that any of 
the standards at issue are not reasonably 
available.  Standards are only eligible to be 
incorporated by reference if they are 
reasonably available.  1 C.F.R. § 51.7.  All of 
the Works that have been incorporated by 
reference are available in a digital format in 
Plaintiffs’ online reading rooms, and many 
are available for purchase in digital format.  
ECF No. 198-3 (Pls.’ 2d. Supp. SMF) ¶¶ 77, 
80, 85.  In addition, many of the Works are 
available in digital format from subscription 
services.  ECF No. 118-2 (Pls.’ SMF) ¶ 160; 
ECF No. 198-3 (Pls.’ 2d. Supp. SMF) ¶ 78; 
O’Brien Decl. III ¶¶ 9-10.  Standards are also 
available through third-party subscription 
services.  O’Brien Decl. III ¶¶ 9-10. 
 
PRO mischaracterizes Getty Petroleum 
Marketing, Inc. v. Capital Terminal Co., 391 
F.3d 312, 320 (1st Cir. 2004), which 
addresses whether Capital Terminal’s 
request for judicial notice was wrongly 
refused where Capital Terminal failed to 
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supply a certified copy of NFPA 30 (1987) 
and the court did not find a copy.  First, the 
case does not stand for the proposition that 
“many older standards are not available for 
purchase.”  Second, NFPA 30 (1987) is 
available for purchase on NFPA’s website.  
Wise Decl. II”) ¶ 8, Ex. 180.   
 
The availability of the 1987 version of this 
publication also is irrelevant because it is not 
one of the standards at issue.  Finally, this 
case is hearsay and is inadmissible to prove 
the truth of the matter asserted. 

33. Finally, one can access some standards 
through online “reading rooms”—all but one of 
which standards publishers established only 
after Public Resource embarrassed them by 
highlighting the lack of public access.  But 
many standards that are part of the law are not 
available in any online reading room.  See, e.g., 
Becker Decl., ¶ 11, Ex. 44 (Comstock Depo.) at 
20:19–22.  

Objection.  This statement is PRO’s 
argument not based on any cited facts and, in 
any event, would be irrelevant to the extent it 
relates to any standards other than the 
Works. 
 
There is no support for the statement that 
standards publishers established reading 
rooms “only after Public Resource 
embarrassed them by highlighting the lack of 
public access.”  The cited reference simply 
addresses ASHRAE’s policy regarding 
which standards to post in its reading 
rooms—not its (or ASTM’s or NFPA’s) 
reasons for establishing the reading rooms.  
ASTM started planning its reading room in 
2011 and NFPA and ASHRAE have 
provided free read-only access for over a 
decade.   ECF No. 155-1 (Pls.’ Supp. SMF) 
¶¶ 23-24.  The statement is irrelevant.  There 
is no support for the statement that many 
standards (and all of the Works that were 
actually incorporated by reference into the 
C.F.R.) are not available in any online 
reading room. 
 
Moreover, the cited reference says nothing of 
whether many standards incorporated by 
reference are available on the reading rooms.  
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The cited reference merely indicates that 
ASHRAE sometimes removes older 
standards from its reading room (but says 
nothing of whether those standards are 
incorporated by reference or are the same 
standards at issue here.  Becker Decl. ¶ 11, 
Ex. 44 (Comstock Depo.) at 20:19–22.  And 
ASHRAE has provided clear testimony that 
all standards at issue in this case are 
available on its reading room.  Reiniche 
Decl. [Dkt No. 199-34] ¶ 3.   
 
Disputed to the extent it implies that any of 
the standards at issue are not reasonably 
available.  Standards are only eligible to be 
incorporated by reference if they are 
reasonably available.  1 C.F.R. § 51.7.  All of 
the Works that have been incorporated by 
reference are available in a digital format in 
Plaintiffs’ online reading rooms, and many 
are available for purchase in digital format.  
ECF No. 198-3 (Pls.’ 2d. Supp. SMF) ¶¶ 77, 
80, 85.  In addition, many of the Works are 
available in digital format from subscription 
services.  ECF No. 118-2 (Pls.’ SMF) ¶ 160; 
ECF No. 198-3 (Pls.’ 2d. Supp. SMF) ¶ 78. 
 
Disputed to the extent it implies that 
incorporation by reference of a standard 
makes the standard itself law.  PRO’s 
statement that standards “are part of the law” 
is unsupported by the record evidence 
contradicted by PRO’s own admission that it 
has posted standards that are not law: “when 
attempting to post the relevant law, Public 
Resource accidentally posted an edition of an 
ASTM standard that was not the precise 
edition listed in the C.F.R. incorporating 
language.”  ECF No. 203-1, Opp. 6 n.3.   

34. Plaintiffs provide “reading rooms” for 
some of the incorporated standards. Dkt. 118-
11, ¶ 50; Dkt. 118-7, ¶ 60; Dkt. 118-8, ¶ 45; 

Disputed.  PRO does not identify any Work 
that has been incorporated that is not 
available in one of Plaintiffs’ reading rooms.  
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Dkt. 188-10, ¶¶ 19–20; Dkt. 198-53, ¶ 3; Dkt. 
198-52, ¶ 41 

NFPA makes all of its standards (and one 
previously edition available online for free 
read-only access) and both NFPA and 
ASHRAE make all of their standards that 
have been incorporated by reference into 
government regulations available online for 
free read-only viewing.  ECF No. 118-2 
(Pls.’ SMF) ¶¶ 100, 161; ECF No. 198-3 
(Pls.’ 2d. Supp. SMF) ¶ 85.  ASTM makes 
all of the ASTM Works and all ASTM 
standards that it is aware have been 
incorporated by reference by the federal 
government available for read-only viewing 
in its reading room.  ECF No. 118-2 (Pls.’ 
SMF) ¶ 63; ECF No. 198-3 (Pls.’ 2d. Supp. 
SMF) ¶ 85.   
 
Plaintiffs object to PRO’s reliance on ECF 
No. 188-10, as no such docket entry exists. 

35. Plaintiffs’ “reading rooms” do not 
permit software-based searching and analysis of 
the incorporated standards. Becker Decl. ¶ 62, 
Ex. 96 (Fruchterman Rep.) at 6. 

Objection.  Inadmissible opinion testimony.  
Mr. Fruchterman has been offered as an 
expert on accessibility of materials to people 
who are visually impaired.  He is not 
competent to testify about software-based 
searching and analysis. 
 
Disputed that Plaintiffs’ standards are not 
available to persons with visual disabilities. 
Plaintiffs make accessible versions of any of 
the Works available to persons with visual 
disabilities.  ECF No. 155-1 (Pls.’ Supp. 
SUMF) ¶¶ 8-12. 

36. Plaintiffs online “Reading Rooms” do 
not allow people with print disabilities to use 
software based screen readers to access the 
legally mandated standards. Becker Decl. ¶ 62, 
Ex. 96 (Fruchterman Rep.) at 7–13. 

Objection.  Relevance.  The D.C. Circuit 
previously held that “the district court 
properly rejected some of PRO’s arguments 
as to its transformative use—for instance, 
that PRO was converting the works into a 
format more accessible for the visually 
impaired or that it was producing a 
centralized database of all incorporated 
standards.” Am. Soc’y for Testing & 
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Materials v. Public.Resource.Org, Inc., 896 
F.3d 437, 450 (D.C. Cir. 2018). 
 
Disputed.  To protect their copyrighted 
standards from exposure to mass copying, 
Plaintiffs have provided versions of their 
standards on their reading rooms that provide 
read-only access.  See, e.g., ECF No. 204-51, 
Ex. 45 (Grove Depo.) at 110:8-23; ECF No. 
204-47, Ex. 41 (Dubay Depo.) 77:21-78:4; 
ECF No. 204-50, Ex. 44 (Comstock Depo.) 
at 10:23-11:3.  There is no evidence that 
Plaintiffs placed any purposeful restriction 
on the use of screen readers by people with 
print disabilities on their reading rooms.  To 
the extent a screen reader requires the ability 
to do more than read from an image of the 
standard on the screen, it is undisputed that 
the screen reader will not be able to read the 
versions of Plaintiffs’ standards on their 
reading rooms. 
 
Disputed that Plaintiffs’ standards are not 
available to persons with visual disabilities.  
Plaintiffs make accessible versions of any of 
the Works available to persons with visual 
disabilities.  ECF No. 155-1 (Pls.’ Supp. 
SUMF) ¶¶ 8-12. 
 
NFPA has a commitment to make 
accommodations for persons with disabilities 
to access NFPA materials.  For each request 
by a visually impaired individual for access 
to an NFPA standard, NFPA has responded 
by providing that individual with a copy they 
can use at no charge.  ECF No. 155-6 
(Dubay Decl.) ¶¶ 6-7.  NFPA is not aware of 
any other individuals who have requested 
and not received an accommodation.  Id. ¶ 6. 

37. People must register to access the 
reading rooms established by ASTM and 
NFPA. The registration process requires a 

Undisputed. 
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40. A user of ASTM’s reading room must 
click a box that states the user agrees to 
ASTM’s end user license agreement before 
accessing the reading room. NFPA’s reading 
room also contains terms of service. Dkt. 122-8 
Ex. 35 (ASTM License Agreement Webpage); 
Dkt. 122-8 Ex. 135 (ASTM Reading Room 
Terms); Dkt. 122-8 Ex. 137 (NFPA Free Access 
Terms). 

Undisputed. 
 

41. ASHRAE posted some of its standards 
for public viewing in a format that restricted 
downloading. Becker Decl., ¶ 11, Ex. 44 
(Comstock Depo.) at 11:25–12:7. 

Undisputed. 
 

42. ASHRAE posted its standards for public 
viewing with the intent of increasing demand 
for the posted standards. Becker Decl., ¶ 11, Ex. 
44(Comstock Depo.) at 11:25–12:7. 

Undisputed. 
 

43. ASHRAE removes older standards 
incorporated by reference from its reading 
room. Becker Decl., ¶ 11, Ex. 44 (Comstock 
Depo.) at 20:19–22. 

Disputed.  The cited reference says that 
ASHRAE sometimes takes older standards 
out of its reading rooms.  It does not say that 
ASHRAE removes standards that are still 
incorporated into current laws. See Becker 
Decl. ¶ 11, Ex. 44 (Comstock Depo.) at 
20:19–22. 

44. Plaintiffs do not allow people to print or 
download the standards on their reading rooms. 
Dkt. 122-8, Ex. 134 (ASTM Reading Room 
Disclaimer); Dkt. 198-52, ¶ 42. 

Undisputed. 
 

III. THE STANDARDS ARE DESIGNED TO BE FOLLOWED AS LAW 

45. Plaintiffs monitor whether people 
follow the requirements of standards 
incorporated into law. Becker Decl., ¶ 13, Ex. 
46 (Bliss Depo.) at 30:1–37:25. 

Disputed.  The cited deposition testimony 
does not describe the actions of Plaintiffs.  
The testimony describes NFPA’s Mr. Bliss’s 
previous “service as a government 
employee,” not his actions on behalf of 
NFPA.  See, e.g., ECF No. 122-1, Def. Ex. 4 
(Bliss Depo.) 32:20-33:10.  The evidence is 
to the contrary.  NFPA standards state 
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expressly “The NFPA has no power nor does 
it undertake, to police or enforce 
compliance.”  See, e.g., Dkt. 199-12 (sealed), 
Supp. Pauley Decl. Ex. A (NFPA-
PR0013033). 
 
There is no evidence that supports this 
statement in connection with any Plaintiff, 
and PRO does not even cite any statement 
that relates to ASHRAE or ASTM. 

46. Plaintiffs enforce whether people follow 
the requirements of standards incorporated into 
law. Becker Decl., ¶ 13, Ex. 46 (Bliss Depo.) at 
30:1–37:25. 

Objection.  The phrase “Plaintiffs enforce” is 
vague and ambiguous.   
 
Disputed.  The testimony describes NFPA’s 
Mr. Bliss’s previous “service as a 
government employee,” not his actions on 
behalf of NFPA.  See, e.g., ECF No. 122-1, 
Def. Ex. 4 (Bliss Depo.) 32:20-33:10.  The 
evidence is to the contrary.  NFPA standards 
state expressly “The NFPA has no power nor 
does it undertake, to police or enforce 
compliance.”  See, e.g., Dkt. 199-12 (sealed), 
Supp. Pauley Decl. Ex. A (NFPA-
PR0013033). 
 
There is no evidence that supports this 
statement in connection with any Plaintiff, 
and PRO does not even cite any statement 
that relates to ASHRAE or ASTM. 

47. The standards at issue are dictated by 
external factors, including international 
principles and the desire to satisfy regulations 
and laws.  Dkt. 122-7, Ex. 106 (Public Policy & 
Corporate Outreach Presentation, Sep. 2015); 
Becker Decl., ¶ 12, Ex. 45 (Grove Depo.) at 
94:24-95:01. 

Disputed.  The proposition that Plaintiffs’ 
standards are dictated by external factors, 
including international principles and the 
desire to satisfy laws and regulations, is not 
supported by the cited testimony or 
document.   
 
In response the question “What regulatory 
purposes do you anticipate government 
agencies have that causes them to examine 
industry standards?” the witness answered, 
“I don’t have an answer for that.  I think you 
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could assume that government participants in 
the standardization process bring knowledge 
of regulatory agendas and regulatory needs 
of agencies to the voluntary consensus 
community of which ASTM is one member 
amongst others.”  ECF No. 204-51, Ex. 45 
(Grove Depo.) at 94:15-95:3.  Similarly, the 
cited document is a PowerPoint presentation 
that contains no statements about any factors 
that dictate the content of Plaintiffs’ 
standards. 
 
There is no evidence that supports this 
statement in connection with any Plaintiff, 
and PRO does not even cite any statement 
that relates to NFPA or ASHRAE. 

48. NFPA’s Style Manual for the NEC, for 
example, specifies that because the NEC is 
“intended to be suitable for adoption as a 
regulatory document, it is important that it 
contain clearly stated mandatory requirements 
in the code text” so as to “encourage uniform 
adoption . . . without alterations.” Additionally, 
ASHRAE circulates a detailed Manual 
designed to ensure that technical committees 
draft standards that will be easily adopted as 
regulations. Dkt. 122-8, Ex. 122 (Style Manual 
for the NEC) at 4; Dkt. 122-7, Ex. 103 
(ASHRAE Guide to Writing Standards in Code 
Intended Language). 

Objection as to completeness.  The NEC 
Style Manual includes substantial other 
general and specific guidelines.  E.g., Dkt. 
122-8, Ex. 122 at p. 8 (describing annexes 
inclusion of “nonmandatory material”); id. at 
p. 13 (describing process for drafting 
nonmandatory permissive rules and 
informational notes). 
 
Disputed as to ASTM.  None of the cited 
evidence relates to ASTM or its standards, 
yet PRO implies that this statement applies 
universally to all Plaintiffs. 

IV. PLAINTIFFS LOBBY TO HAVE THEIR STANDARDS MADE LAW 

49. ASTM seeks to get Congress to 
incorporate the most recent version of any 
particular standard because incorporation 
“freezes … that reference in statute for years to 
come.” Becker Decl., ¶ 12, Ex. 45 (Grove 
Depo.) at 260:25–261:15. 

Disputed.  ASTM does not lobby for 
incorporation of its standards by reference.  
However, if a government is going to 
incorporate an ASTM standard by reference, 
ASTM believes that it should use the most 
up-to-date standard rather than outdated 
materials.  ECF No. 204-51, Ex. 45 (Grove 
Depo.) at 124:10–125:05. 
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50. The adoption or incorporation of NFPA 
codes and standards into law may benefit NFPA 
financially because it encourages industries to 
purchase the standard. Becker Decl., ¶ 13, Ex. 
46 (Bliss Depo.) at 118:23–119:1; Becker 
Decl., ¶ 5, Ex. 38 (Jarosz Depo.) at 209:16–
210:7. 

Disputed.  The cited references do not 
indicate that incorporation encourages 
industries to purchase standards.  In the 
deposition of Mr. Bliss, he offered his 
opinion that individuals might purchase a 
standard that had been incorporated; he did 
not identify any evidence that supports 
PRO’s speculation.  In the cited portion of 
Mr. Jarosz’s deposition, he states that 
incorporation allows Plaintiffs to serve the 
industry; that testimony does not say that 
incorporation encourages industries to 
purchase the standards. 
 
Disputed as incomplete.  NFPA has not 
identified any direct correlation between 
incorporation by reference and sales. ECF 
No. 122-2, Def. Ex. 11 (Mullen Depo.) 95:3-
25. 

51. ASHRAE has a Government Affairs 
office in Washington D.C. Dkt. 122-4, , Ex. 52. 

It is undisputed that ASHRAE has an office 
in Washington DC.  Some of the activities 
that office takes could be characterized as 
“Government Affairs.” 

52. ASHRAE’s Government Affairs office 
has encouraged members of congress and other 
policy makers to incorporate ASHRAE 
standards into law. Becker Decl., ¶ 10, Ex. 43 
(Reiniche Depo.) at 136:11–21; 138:24–
140:10; 210:19–211:09. 

Disputed. ASHRAE does not dispute that it 
offers technical assistance to members of 
congress when requested.  However, 
Defendant overstates the evidence it cites.  
Ms. Reiniche’s actual testimony reflects that 
ASHRAE staff or volunteers would meet 
with agencies “when they were requesting 
that type of thing.”  The cited testimony also 
concerns ASHRAE’s involvement in a 
“High-Performance Building Congressional 
Caucus Coalition” that may meet with 
Congress.  Finally, the cited testimony refers 
specifically to ASHRAE Standard 161-2007, 
which is not at issue in this case. 
 
Objection to the relevance of the cited 
testimony to the extent that it refers to 
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ASHRAE standards not at issue in this 
litigation (Fed. R. Evid. 402).   

53. ASHRAE started a grassroots program 
to advocate for adoption of building codes into 
law, including the standard known as ASHRAE 
90.1. Becker Decl., ¶ 10, Ex. 43 (Reiniche 
Depo.) at 144:06–145:23. 

Objection to Relevance (Fed. R. Evid. 402).   
 
Defendant overstates the testimony, which 
actually reflects that volunteer members of 
ASHRAE chapters may speak to local 
government officials “when we are made 
aware of references” to standards.  In other 
words, this grassroots campaign does not 
necessarily involve adoption of standards but 
could be about a number of issues, and 
engagement appears to occur once the topic 
of incorporation by reference has already 
arisen independent of ASHRAE.  ECF No. 
204-49, Ex. 43 (Reiniche Depo.) at 144:06–
145:23. 

54. ASHRAE refers to the citation of 
ASHRAE 90.1 in the Energy Policy Act 
(“EPAct”) as ASHRAE’s “EPAct advantage,” 
because ASHRAE 90.1 is referenced over other 
energy efficiency commercial building codes. 
Dkt. 122-4, Ex. 50; Becker Decl., ¶ 10, Ex. 43 
(Reiniche Depo.) at 127:13–127:18, 128:07–
130:21. 

ASHRAE does not dispute that certain 
ASHRAE documents have referenced an 
“EPAct advantage.”  However, EPAct does 
not require states to adopt Standard 90.1; 
instead it requires that their standards be “no 
less stringent” than 90.1 (or no less stringent 
than a building code from a competing SDO, 
the International Code Council, depending 
on building type).  ECF No. 204-49, Ex. 43 
(Reiniche Depo.) at 31:6-20; 150:14-151:12. 

55. ASHRAE has repeatedly entered into a 
“Memorandum of Understanding” with the 
Department of Energy (DOE) that states that 
both organizations are “committed to working 
together toward . . . [c]ooperating in promotion 
of ANSI/ASHRAE standards adoption in 
building codes.”  Dkt. 122-4, Ex. 49; Becker 
Decl., ¶ 10, Ex. 43 (Reiniche Depo.) at 110:20–
111:16; 113:13–114:01. 

Objection to Relevance (Fed. R. Evid. 402) 
 
ASHRAE admits it has entered a 
memorandum of understanding with the 
DOE.  However, it disputes that the evidence 
regarding “adoption into building codes” is 
relevant.  As Ms. Reniche explained in the 
testimony that Defendant cites, this 
“adoption” most likely pertained to 90.1 
serving as an alternate form of compliance to 
an International Code Council code (not 
direct incorporation into federal law).  ECF 
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No. 204-49, Ex. 43 (Reiniche Depo.) at 
111:4-11; 113:13-114:1. 

56. ASTM makes governments aware of 
ASTM standards, and takes pride in the 
incorporation by reference of its standards. 
Becker Decl., ¶ 12, Ex. 45 (Grove Depo.) at 
235:02–236:02. 

Disputed.  Defendant’s characterization of 
the testimony is misleading.  Mr. Grove 
testified: “As a matter of policy, we make 
organizations – sorry – governments aware 
of our standards and point out and 
connection with agency missions.  But in the 
end, we respect that agencies should be the 
ones that determine whether or not our 
standards are incorporated or not.”  ECF No. 
204-51, Ex. 45 (Grove Depo.) at 235:5-10.  
Mr. Grove also testified that he did not 
believe ASTM would have an official 
position as to whether it is pleased when 
governments incorporate its standards by 
reference.  ECF No. 204-51, Ex. 45 (Grove 
Depo.) at 236:14-25.   

57. ASTM reaches out to congressional 
staffers and government agencies to suggest the 
use of particular editions of standards and 
particular language in legislation. Dkt. 122-3, 
Ex. 24; Becker Decl., ¶ 12, Ex. 45 (Grove 
Depo.) at 124:10–125:05; 258:16–261:23; 
263:05–263:09. 

Disputed.  The cited testimony and exhibit 
demonstrate that ASTM encourages 
government agencies who plan to reference 
an ASTM standard to reference the most up-
to-date version of that standard.  ASTM does 
not lobby for the incorporation by reference 
of its standards or for the inclusion of any 
particular language in legislation.  ECF No. 
118-2 (Pls.’ SMF) ¶ 56. 

58. ASTM participated in an “Incorporation 
by Reference Public Workshop” with the U.S. 
Department of Transportation on July 13, 2012.  
Becker Decl., ¶ 12, Ex. 45 (Grove Depo.) at 
270:7–19. 

Objection.  Relevance.   
 
Undisputed. 

59. ASTM has never requested that 
Congress or a federal agency not incorporate an 
ASTM standard by reference into law.  Becker 
Decl., ¶ 12, Ex. 45 (Grove Depo.) at 261:25–
262:08. 

Objection.  Relevance.   
 
Disputed to the extent it implies that 
Congress or any federal agency has ever 
sought permission from ASTM before 
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incorporating by reference an ASTM 
standard. 

60. On December 3, 2015, ASTM co-
sponsored an event in Washington D.C. entitled 
“What Do Airplanes, Robots, Toys, Flat Screen 
TVs Amusement Parks & 3D Printing Have in 
Common?” The promotional literature for the 
event states that the event “will highlight the 
importance of government participation in and 
the reliance on voluntary standards and 
conformance.” Dkt. 122-7, Ex. 104 (“Capitol 
Hill Event to Feature Policy and Business 
Leader Insights on Voluntary Standards and 
Conformance”). 

Objection.  Relevance.  Objection to the 
extent that PRO implies that a statement on 
American National Standard Institute’s 
website about the event is attributed to 
ASTM.  Objection to the extent it 
mischaracterizes the document, which states 
“The event —on December 4, 2015, from 
12:00-1:30 p.m. EST—will feature 
discussions between policy and business 
leaders who will highlight the importance of 
government participation in and the reliance 
on voluntary standards and conformance.” 
Plaintiffs further object to the statement as 
hearsay.   
 
Disputed as to characterization of the 
supporting exhibit as “promotional 
literature.” 
 
Disputed to the extent it falsely suggests that 
ASTM is referencing anything other than the 
importance of having government 
representation in the standards development 
process, as well as the input of industry, 
public interest groups and others. ASTM 
does not lobby for the incorporation by 
reference of its standards or for the inclusion 
of any particular language in legislation.  
ECF No. 118-2 (Pls.’ SMF) ¶ 56. 

61. NFPA engages in activities to promote 
the adoption and incorporation by reference of 
NFPA codes and standards into law.  Becker 
Decl., ¶ 13, Ex. 46 (Bliss Depo.) at 46:19–
48:20; 62:20–63:08; 82:09–18. 

Disputed to the extent that PRO suggests that 
NFPA engages in activities with the sole 
purpose of encouraging the adoption of its 
standards—as opposed to engaging in 
activities with another primary purpose (e.g., 
education of the public or increasing public 
safety), that have the secondary effect of 
encouraging jurisdictions to adopt its 
standards.   
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Disputed to the extent this suggests that 
NFPA’s purpose in developing standards is 
for them to be incorporated by reference.  
NFPA does not develop any standards solely 
for that purpose.  ECF No. 118-2 (Pls.’ SMF) 
¶¶ 90-91. 
 
Disputed to the extent it implies that 
incorporation by reference of a standard 
makes the standard itself law. 

62. NFPA is not aware of any situation 
where it would discourage the adoption of a 
standard into law. Becker Decl., ¶ 13, Ex. 46 
(Bliss Depo.) at 48:21–49:04. 

Disputed to the extent it implies that 
incorporation by reference of a standard 
makes the standard itself law. 

63. NFPA is “advocating for fire safety” 
through the adoption and use of its standards by 
governments and industries. Becker Decl., ¶ 13, 
Ex. 46 (Bliss Depo.) at 82:13–25. 

Objection.  The statement is irrelevant to the 
extent that it relates to ways that industry and 
government use standards other than 
incorporation by reference.   
 
Disputed.  Defendant mischaracterizes the 
testimony, which states, “I guess it depends 
on the, how you would define ‘advocacy.’  
We’re advocating for fire safety, and we 
believe that the adoption and use of 
standards promotes fire safety.”  Def. Ex. 4 
(Bliss Depo.) 82:13-16. 

64. According to a statement by the 
Modification and Replacement Parts 
Association: “The burden of paying high costs 
simply to know the requirements of regulations 
may have the effect of driving small businesses 
and competitors out of the market, or worse 
endanger the safety of the flying public by 
making adherence to regulations more difficult 
due to fees . . . .” Dkt. 122-7, Ex. 105 (ABA 
Section of Administrative Law and Regulatory 
Practice Resolution, submitted November 17, 
2015). 

Objection.  The cited evidence is hearsay.  It 
is also irrelevant, especially since there is no 
evidence to suggest this statement relates to 
any standard at issue in this case.   
 
Disputed.  There is no admissible evidence 
supporting this statement.   
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V. PUBLIC RESOURCE AND CARL MALAMUD 

A. Carl Malamud’s Record of Public Service 

65. Carl Malamud is the President and 
Founder of Public Resource.  Since the 1980’s, 
Mr. Malamud has dedicated his career to 
matters of public interest with a focus on 
Internet connectivity and public access.  Mr. 
Malamud’s career began as a Senior Systems 
Analyst at Indiana University.  After 
completing his doctoral coursework with a 
focus on antitrust and regulation at the Indiana 
University School of Business, Mr. Malamud 
left the program to work on early relational 
database programs and computer networking. 
Declaration of Carl Malamud in Support of 
Public Resource’s Motion for Summary 
Judgment and Opposition to Plaintiffs’ Motion 
for Summary Judgment (“Malamud Decl”) ¶ 3.  
In 1984, Mr. Malamud assisted the Board of 
Governors of the Federal Reserve System in 
using computer and network technology to 
improve key indicators such as forecasts of the 
money supply.  Malamud Decl. ¶ 4.  
Throughout the rest of the 1980’s Mr. Malamud 
continued his public service as a computer 
consultant to the Argonne and Lawrence 
Livermore National Laboratories and the 
Department of Defense as well as teaching 
advanced seminars in relational databases and 
computer networks. Malamud Decl. ¶ 5. In 
1993, Mr. Malamud founded the first radio 
station on the Internet, which he ran as a 
501(c)(3) nonprofit public station. Malamud 
Decl. ¶ 6. 

Objection.  Relevance.  Mr. Malamud’s prior 
work experience is irrelevant.  Plaintiffs 
object that the statement that Mr. Malamud 
founded the first radio station on the internet 
lacks foundation.  Objection to the extent the 
statement is not supported by the declaration.  
 

66. In January 1994, Mr. Malamud began to 
make government and legal materials more 
widely available to the public.  Using a National 
Science Foundation grant, he purchased all 
electronic filings corporations submitted to the 

Objection.  Relevance.  The last sentence is 
unsupported to the extent that it relies upon 
inadmissible hearsay to prove the truth of the 
matter asserted.  Mr. Malamud’s prior work 
experience is also irrelevant. 
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Securities and Exchange Commission (SEC) 
and created the Electronic Data Gathering and 
Retrieval (EDGAR) service, which he made 
available for free on the Internet. Malamud 
Decl. ¶ 7. In August 1995, he donated 
computers and software to the SEC so the 
Commission could take over this service. Id. 
The SEC continues to operate this popular 
service, and reports that the system processes 
about 3,000 filings per day and 3,000 terabytes 
of data annually.  See “About EDGAR,” 
https://www.sec.gov /edgar/aboutedgar.htm.  

67. Also in 1994, Mr. Malamud obtained 
the first “new media” credentials from the 
Radio-TV Gallery of the U.S. House of 
Representatives and started live-streaming all 
proceedings from the floors of the House and 
Senate. Malamud Decl. ¶ 9. He later assisted the 
Joint Economic Committee in hosting the first 
congressional hearing on the Internet. Malamud 
Decl. ¶ 10. That year, Mr. Malamud also 
purchased feeds of all U.S. patents and made 
them available for free on the Internet, and later 
convinced the U.S. Patent and Trademark 
Office to provide this service to the public itself. 
Malamud Decl. ¶ 12. 

Objection.  Relevance.  Mr. Malamud’s prior 
work experience is irrelevant.  Objection to 
the New York Times Article, ECF No. 204-
8, Def. Ex. 2, as hearsay to the extent PRO 
relies on it for the truth of the matter asserted 
therein.  

68. Throughout the 2000s, Mr. Malamud 
continued his mission of making government 
information more accessible to the public.  In 
2005 and 2006, Mr. Malamud was the Chief 
Technology Officer for the non-profit education 
organization Center for American Progress.  
While there, he focused on developing a plan to 
make all congressional hearing available to the 
public as high-resolution video. Malamud Decl. 
¶ 13. And, in 2007, Mr. Malamud founded 
Public Resource.  Through Public Resource, 
Mr. Malamud has spearheaded successful 
efforts to make government records and 

Objection.  Mr. Malamud’s prior work 
experience is irrelevant. 
 
The statement is further disputed to the 
extent it implies that Mr. Malamud’s efforts 
have not violated copyright law. 
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information publicly accessible. Malamud 
Decl. ¶ 14. 

69. In January 2009, President Barack 
Obama’s transition effort recruited Mr. 
Malamud to develop plans and assist with 
transforming the Federal Register.  The 
resulting program won the first-ever Walter 
Gellhorn Award for innovation in government 
services by the Administrative Conference of 
the United States. The Archivist of the United 
States, Hon. David Ferriero, recognized Mr. 
Malamud’s efforts in a letter dated April 2, 
2019, stating: “Our Founding Fathers believed 
that an informed and involved citizenry was key 
to our democracy and Public Resource helps us 
make[] this true.” Malamud Decl. ¶ 22. 

Objection.  This statement is unsupported to 
the extent that it relies upon inadmissible 
hearsay to prove the truth of the matter 
asserted.  Mr. Malamud’s prior work 
experience is also irrelevant.  Plaintiffs 
further object to the last sentence as 
incomplete to the extent it selectively quotes 
from a letter. 
 
Plaintiffs object to the extent PRO implies 
that the federal government approves of 
PRO’s posting any of the Works.  Numerous 
federal agencies have explicitly taken the 
position that incorporation by reference of 
materials into regulations does not destroy 
the copyright in those materials.  ECF No. 
118-2 (Pls.’ SMF) ¶ 177.    

70. Mr. Malamud has been recognized by 
numerous government officials for his efforts to 
make government information freely accessible 
on the Internet.  For example, Hon. Nancy 
Pelosi, Speaker of the House of 
Representatives, wrote to Mr. Malamud on 
April 17, 2008, stating: “I thank you for your 
work to increase public discourse on 
technology, public domain, and transparency 
issues and look forward to continuing to work 
with you.” Malamud Decl. ¶ 13. Hon. John 
Boehner, then Speaker of the House of 
Representatives, together with Representative 
Darrell Issa, Chair of the House Committee on 
Oversight and Government Reform, wrote to 
Mr. Malamud on January 5, 2011, stating: 
“We’re writing today to thank you for your 
nearly two decades of work to increase the 
availability of public data, and more recently 
your efforts to publish proceedings of the House 
Oversight and Government Reform Committee 
in their entirety,” and later recognized Public 

Objection.  This statement is unsupported to 
the extent that it relies upon inadmissible 
hearsay to prove the truth of the matter 
asserted.  Mr. Malamud’s prior work 
experience is also irrelevant.  Plaintiffs 
further object to selective quotes from the 
attached letters as incomplete.  Plaintiffs 
object to PRO’s reference to receiving 
commendations from “many others” as 
vague and ambiguous.  Plaintiffs further 
object to PRO’s reliance on PRO’s 
summaries of purported commendations 
under FRE 1002, to the extent that PRO fails 
to attach a writing, recording, or document to 
the declaration.   
 
Plaintiffs object to the extent PRO implies 
that the federal government approves of 
PRO’s posting any of the Works.  Numerous 
federal agencies have explicitly taken the 
position that incorporation by reference of 
materials into regulations does not destroy 
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Resource from the floor of the House. Malamud 
Decl. ¶ 15. Mr. Malamud has also received 
commendations from Hon. Lee H. Rosenthal, 
Chair of the Committee on Rules of Practice 
and Procedure of the Judicial Conference of the 
United States, and many others. Malamud Decl. 
¶ 18. 

the copyright in those materials.  ECF No. 
118-2 (Pls.’ SMF) ¶ 177.    

71. In addition to recognition from 
government officials, organizations have 
routinely recognized Mr. Malamud’s efforts to 
make government information more accessible, 
including awards from Harvard University, the 
Society of Professional Journalists, the First 
Amendment Coalition, and the American 
Association of Law Libraries.  Malamud Decl. 
¶ 23. 

Objection.  Relevance.  Plaintiffs further 
object to PRO’s reliance on PRO’s 
summaries of purported awards under FRE 
1002 to the extent that PRO fails to attach 
any writing, recording, or document to the 
declaration.  Plaintiffs object to PRO’s 
characterizations of specific awards received 
“routinely recognize[ing] Malamud’s 
efforts.”  As Plaintiffs noted in their opening 
brief, the Harvard Law Review disputed Mr. 
Malamud’s rights to use the BlueBook 
without authorization.  See Dkt. 200 n. 3.  

B. Public Resource’s Mission 

72. Public Resource is a non-profit 
charitable organization that provides online 
access to many kinds of government materials, 
from judicial opinions to video recordings of 
congressional hearings.  Malamud Decl. ¶ 1.  As 
part of this mission, Public Resource operates a 
website providing public access to the law, 
including statutes, judicial opinions, and public 
safety and other standards that federal and state 
governments have incorporated into law by 
reference.  Dkt. 121-5.  Public Resource also 
contributes its materials to the Internet Archive.  
Id.  Public Resource aims to create a public 
collection of government edicts. Malamud 
Decl. ¶ 38; see generally 
http://www.public.resource.org/.  Public 
Resource does not limit, or charge for, access to 
its platform.  Dkt. 121-5 ¶  24.  It does not 
display, or derive any revenue from, 

Objection as to relevance of Mr. Malamud’s 
or Public Resource’s supposed subjective 
intent or “aims.”  As explained in Plaintiffs’ 
briefing, fair use turns on how a work 
appears to a reasonable observer, not on the 
infringer’s subjective intent.  Reply at Part 
I.A.1.b. 
 
Objection.  “Government edicts” is vague 
and ambiguous and requires a legal 
conclusion.   
 

Disputed to the extent it suggests that 
Plaintiffs’ standards are themselves law or 
government-authored materials.  Disputed to 
the extent it implies that each of the 
standards at issue has been incorporated by 
reference in its entirety or at all for the 
reasons stated in response to Paragraph 84.  
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advertising.  It relies entirely on contributions 
and grants.  Dkt. 121-5 ¶ 30. 

Disputed to the extent it suggests that PRO 
posts Plaintiffs’ standards on PRO’s website. 

73. Public Resource promotes public 
discourse by making laws and regulations, 
including those incorporated by reference, more 
accessible.  For example, by reformatting 
documents, Public Resource allows persons 
with visual disabilities to enlarge the text or use 
electronic text-to-speech readers to hear the 
text.  Dkt. 121-5 ¶ 26.  Similarly, Public 
Resource often translates images into scalable 
vector graphics for better enlargement.  
Malamud Decl. ¶ 27..  It uses optical character 
recognition and often painstakingly retypes 
documents into Hypertext Markup Language 
(“HTML”) and converts formulas to 
Mathematics Markup Language (“MML”).  Id.  
This makes documents newly word-searchable 
and allows researchers to analyze them at large 
scale with techniques such as machine learning.  
Id. 

Objection.  This statement is irrelevant.  The 
D.C. Circuit has already rejected 
Defendant’s argument that converting works 
into a format more accessible for the visually 
impaired is a transformative use.  Am. Soc’y 
for Testing & Materials v. 
Public.Resource.Org, Inc., 896 F.3d 437, 
450 (D.C. Cir. 2018) (“[T]he district court 
properly rejected some of PRO’s arguments 
as to its transformative use—for instance, 
that PRO was converting the works into a 
format more accessible for the visually 
impaired or that it was producing a 
centralized database of all incorporated 
standards.”). 
 
Disputed to the extent PRO claims that it 
“promotes public discourse.”  There is no 
evidentiary support for this claim or any 
claim as to how persons use PRO’s copies of 
the Works.   
 
Disputed.  PRO cites no evidence to support 
its assertion that its postings of the Works 
have been used by researchers in any way, 
including to analyze them at large scale with 
techniques such as machine learning.   
 
Disputed that PRO “painstakingly retypes 
documents” to the extent that it suggests that 
it accurately or carefully retypes documents.  
PRO’s copies of documents, including of the 
Works, contain numerous mistakes.  ECF 
No. 118-2 (Pls.’ SMF) ¶¶ 214-19; ECF No. 
198-3 (Pls.’ 2d. Supp. SMF) ¶¶ 13-20.  PRO 
also hired Point.B Studio, which used 
children from a mentoring program whose 
target audience was 7- to 14-year-olds to 
convert formulas to MathML and drawings 
to SVG.  ECF No. 118-2 (Pls.’ SMF) ¶ 199. 
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Disputed.  PRO’s assertion that its copying 
made documents “newly word-searchable” is 
unsupported by the record evidence.  
Plaintiffs’ publish standards in a variety of 
formats, including searchable PDFs, HTML, 
and XML.  See ECF No. 118-2 (Pls.’ SMF) 
¶¶ 57, 99, 157.  Standards are also available 
through third-party subscription services that 
are fully text-searchable.  O’Brien Decl. III 
¶¶ 9-10. 
 

Disputed to the extent it suggests that 
Plaintiffs’ standards are themselves law or 
government-authored materials.  Disputed to 
the extent it implies that each of the 
standards at issue has been incorporated by 
reference in its entirety or at all for the 
reasons stated in response to Paragraph 84.   

74. Public Resource endeavors to post on its 
website only standards that have become a 
federal or state law or regulation through 
incorporation by reference. Malamud Decl. 
¶ 38.  

Objection as to relevance of Mr. Malamud’s 
or Public Resource’s supposed subjective 
intent.   
 

Disputed to the extent it suggests that 
Plaintiffs’ standards are themselves law or 
government-authored materials.  Disputed to 
the extent it implies that each of the 
standards at issue has been incorporated by 
reference in its entirety or at all for the 
reasons stated in response to Paragraph 84.   

C. Public Resource’s Litigation and Other Disputes 

75. In January 2013, the Sheet Metal and 
Air Conditioning Contractors National 
Association (SMACNA) threatened Public 
Resource with litigation for posting the “HVAC 
Air Duct Leakage Test Manual,” which was 
incorporated by reference into 10 CFR § 

Objection.  Relevance.  PRO’s 
characterization of being threatened with 
litigation by an entity not a party to this 
action regarding PRO’s posting of materials 
not authored by Plaintiffs and not at issue in 
this case is irrelevant.  Plaintiffs also object 
to the statement as hearsay.   
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434.403 as well as incorporated into state 
regulations.  Malamud Decl., ¶ 33. 

 

76. Public Resource sued for declaratory 
relief in the U.S. District Court for the Northern 
District of California, Case 3:13-cv-00815. 
Malamud Decl., ¶ 34.  On July 9, 2013 
SMACNA agreed to a stipulated judgment in 
which it agreed no longer to threaten Public 
Resource or other parties for the posting of the 
four standards explicitly incorporated into the 
CFR, not to assert copyright in those 
documents, and to pay Public Resource a token 
one dollar. See Malamud Decl., ¶ 34, Ex. 27. 

Objection.  Relevance.  PRO’s discussion of 
litigation involving an entity not a party to 
this action regarding PRO’s posting of 
materials not authored by Plaintiffs and not 
at issue in this case is irrelevant.  Plaintiffs 
also object to the statement as hearsay.   

77. When the State of Oregon objected to 
Public Resource’s posting of the Oregon 
Revised Statutes, Carl Malamud spoke to the 
Legislative Counsel Committee, a joint 
committee of the Oregon Legislature chaired by 
the Speaker of the House and the Senate 
President. After hearing him and other 
witnesses, including the Legislative Counsel, 
the committee voted to abandon assertions of 
copyright over the Oregon Revised Statutes.  
See Malamud Decl., ¶ 24, Ex. 23. 

Objection.  Relevance.  PRO’s discussion of 
negotiations involving an entity not a party 
to this action regarding PRO’s posting of 
materials not authored by Plaintiffs and not 
at issue in this case is irrelevant.  Plaintiffs 
also object to the statement as hearsay.   

78. Similarly, in 2012, after Public 
Resource posted the official Code of the District 
of Columbia, the General Counsel of the 
District of Columbia studied the situation and 
decided to produce a better web site for public 
access to the laws of the District of Columbia. 
The software is maintained by the non-profit 
Open Law Library and available at 
https://code.dccouncil.us/.  See Malamud Decl., 
¶ 25. 

Objection.  Relevance.  PRO’s discussion of 
activities of an entity not a party to this 
action related to PRO’s posting of materials 
not authored by Plaintiffs and not at issue in 
this case is irrelevant.   
 
Hearsay and lack of foundation/personal 
knowledge as to what the General Counsel of 
the District of Columbia studied or what 
software is maintained by Open Law 
Library.  

79. The State of Georgia sued Public 
Resource for posting online the Official Code 
of Georgia Annotated.  Malamud Decl., ¶ 26.  
That case concerns Georgia’s only official law, 

Objection.  Relevance.  PRO’s discussion of 
litigation involving an entity not a party to 
this action related to PRO’s posting of 
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which the state publishes as the “Official Code 
of Georgia Annotated” with annotations that the 
state has designated as “official.”  The Eleventh 
Circuit held that Public Resource’s actions were 
lawful: it ruled the entire Code, with 
annotations, is a government edict not subject to 
copyright.  See Code Revision Commission v. 
Public.Resource.Org, 906 F.3d 1229, 1233, 
1244 (11th Cir. 2018).  That case is now before 
the U.S. Supreme Court.  See State of Georgia 
v. Public.Resource.Org, Inc., U.S. Supreme 
Court Docket 18-1150.  Malamud Decl., ¶ 26. 

materials not authored by Plaintiffs and not 
at issue in this case is irrelevant.   
 
Improper opinion testimony regarding the 
supposed holding.  The Eleventh Circuit’s 
ruling regarding Defendant’s posting of the 
Official Code of Georgia Annotated (law 
authored by the Georgia Legislature), as 
opposed to standards authored by private 
entities and allegedly incorporated by 
reference into law, is irrelevant.  See ECF 
No. 195 at 1 (opposing a stay in this case on 
the basis that “Georgia v. 
Public.Resource.Org is unlikely to affect 
significantly the questions immediately 
before this Court, namely fair use and 
copyright ownership determinations based 
on the facts of this case.”). 
 
PRO’s description of the Eleventh Circuit’s 
holding is a legal conclusion and not a 
factual statement. 

80. Mr. Malamud and Public Resource 
posted to the Internet Archive the version of the 
2002 version of the National Electrical Safety 
Code (NESC) that the Indiana Supreme Court 
reviewed in Bellwether Properties, LLC, v. 
Duke Energy Indiana, Inc., 87 N.E.3d 462, 
468–69 (Ind. 2017), which is located at 
https://ia600704.us.archive.org/16/items/gov.law
.ieee.c2.2002/ 
ieee.c2.2002.pdf.  Malamud Decl. ¶ 42. The 
metadata page for the 2002 version of the NESC 
indicates that it was “Uploaded by 
Public.Resource.Org,” see 
https://archive.org/details/gov.law. 
ieee.c2.2002 and 
https://ia600704.us.archive.org/16/items/gov.la
w.ieee.c2.2002/ieee.c2.2002. 
pdf_meta.txt.  Id. 

Objection.  Hearsay and lack of 
foundation/personal knowledge as to 
whether the Indiana Supreme Court reviewed 
PRO’s website.  Defendant’s posting of the 
NESC, a code not authored by Plaintiffs and 
not at issue in this case, purportedly relied 
upon by the Indiana Supreme Court, is 
irrelevant. 
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VI. PUBLIC RESOURCE’S POSTING OF STANDARDS AT ISSUE 

81. Public Resource has posted the 
incorporated standards at issue online. Dkt. 
121-5 ¶ 15–19.  

Disputed to the extent it implies that each of 
the standards at issue has been incorporated 
by reference in its entirety or at all for the 
reasons stated in response to Paragraph 84.  
Disputed to the extent it suggests that PRO’s 
postings accurately and completely 
reproduce Plaintiffs’ standards without any 
errors. 
 
Plaintiffs do not dispute that PRO 
reproduced and displayed versions of the 
Works, although those versions introduced 
errors not present in the authentic Works. 

82. A “reapproval” of an ASTM standard 
means that an older standard is re-evaluated and 
republished without any changes to its content. 
Becker Decl., ¶ 7, Ex. 40 (Smith Depo.) at 
151:01–152:02.  

Disputed.  Defendant mischaracterizes the 
testimony, which states that when an ASTM 
standard is reapproved, there is “nothing 
technically significant” that differs from the 
previous version.  ECF No. 204-46, Becker 
Decl. ¶ 7, Ex. 40 (Smith Depo.) at 151:01–
152:02.  Standards that have been 
reapproved without a technically significant 
change are indicated by the year of last 
reapproval in parentheses as part of the 
designation number (e.g., C5-79 (1997) 
indicates that C5 was reapproved in 1997).  
ECF No. 198-3 (Pls.’ 2d. Supp. SMF) ¶ 35.  

83. As a public officer (but not as an NFPA 
employee), NFPA Vice President Donald Bliss 
has experienced confusion as to which version 
or edition of the code is in force in a jurisdiction 
because NFPA produces a number of different 
editions. Becker Decl., ¶ 13, Ex. 46 (Bliss 
Depo.) at 215:13–23. 

Disputed.  Mr. Bliss testified that, during his 
time as a public officer, he had encountered 
other professionals who had confusion over 
which version of a code was in force.  He 
neither testified that he experienced any such 
confusion himself, nor that any confusion 
was over which version of a standard 
developed by NFPA—or ASTM or 
ASHRAE—had been incorporated.  
 
Disputed to the extent it suggests that 
Plaintiffs’ standards are themselves “in 
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force” or are law, which is a legal 
conclusion.   

84. Each standard at issue on Public 
Resource’s websites was incorporated by 
reference into law. Dkt. 121-5 ¶ 23; Pls. Mem. 
9.  A small minority of the ASTM standards that 
Public Resource posted were not the precise 
edition that is mentioned in the C.F.R.  Often 
this is because Public Resource posted an 
identical reissue of the standard where it could 
not obtain the precise edition that was cited.  
But in several instances, the editions Public 
Resource posted may have minor editorial 
differences, or rarely a substantive difference.  
For a complete listing of the standards at issue, 
citations to the incorporation, and excerpts of 
the incorporating language, see the IBR 
Reference Tables at Becker Decl. ¶¶ 56-58, 
Exs. 89-91. 

Objection.  The statement is unsupported by 
the cited evidence.   
 
Plaintiffs also object to PRO’s misleading 
reliance on Pls.’ Mem. at 9 as evidence, to 
the extent it relies on Plaintiffs’ quoting of 
PRO’s own self-serving and unsupported 
response to PRO’s response to 
interrogatories.  Plaintiffs likewise object to 
Dkt. 121-5 ¶ 23 (Malamud Decl.), which 
does not support the statement that each of 
the 217 standards at issue in this lawsuit has 
been incorporated by reference, and merely 
states that “73 of the documents on the 
Public Resource web site” that Malamud 
posted in 2012 appeared in the Standards 
Incorporated by Reference (“SIBR”) 
database.  That is not sufficient to establish 
an IBR. To the extent PRO relies on 
Malamud’s testimony for the proposition that 
standards incorporated by reference 
constitutes the law, Plaintiffs object that this 
is improper expert testimony by a lay 
witness; Malamud’s opinions on this issue 
are irrelevant. 
 
Disputed to the extent it implies that 
incorporation by reference of a standard 
makes the standard itself law.   
 
Disputed to the extent that PRO asserts that 
“Each standard that Public Resource posts is 
incorporated into law in its entirety” or in 
many cases at all.  This is a legal conclusion 
and is unsupported by the undisputed record 
evidence.  PRO admits that “when 
attempting to post the relevant law, Public 
Resource accidentally posted an edition of an 
ASTM standard that was not the precise 
edition listed in the C.F.R. incorporating 
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language.”  ECF No. 203-1, Opp. 6 n.3.  
PRO ignores numerous examples where it 
has incorporated the wrong version of an 
ASTM standard or where the relevant 
regulation only incorporates a portion of 
ASTM’s standards.  See ECF No. 155-3, 
Pls.’ Response to PRO Disputed Facts ¶¶ 36-
43.    
 
Disputed to the extent PRO implies that such 
errors are immaterial.   
 

Plaintiffs objects to Defendant’s Exhibits 89-
91 as irrelevant to the extent that they 
address ASTM Standards that are not the 
subject of this motion and legal analyses (not 
facts). 
 
PRO relies on its chart of citations to the 
incorporation, and excerpts of the 
incorporating language, for the proposition 
that some version of the C.F.R. previously 
incorporated at least a similar version of the 
Works that PRO reproduced and displayed 
on its website.  However, PRO’s Exhibits 
89-91 fail to support PRO’s statement of 
fact.  See Wise Decl. II, Exs. 175, 176, 186 
(Responsive Charts).     
 
With respect to more than 20% of ASTM 
Works, PRO identified a citation to the 
C.F.R. that was not promulgated until years 
after PRO posted the standards.  This means 
that (1) PRO did not rely on those 
incorporations when it posted the standards; 
and (2) at a minimum, PRO has no defense 
for its infringement from the time it posted 
the standards until the IBR it identifies (and 
even then, for the reasons Plaintiffs’ explain, 
PRO’s wholesale copying is not fair use).  
Wise Decl. II ¶ 4, Ex. 176.    
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 PRO Ex. 90 at 40, PRO reproduced and 
displayed D1298-99, PRO asserts that 
D1298-99 (2005) was incorporated by 40 
C.F.R. § 600.011 (2013); 

 PRO Ex. 90 at 42, PRO asserts D1335-67 
(1972) was incorporated by 24 C.F.R. § 
200.942 (2015);  

 PRO Ex. 90 at 43, PRO reproduced and 
displayed D1518-85 (1998)e1, PRO 
asserts D1518-85 (1990) was 
incorporated by 46 C.F.R. § 160.174-3 
(2014);  

 PRO Ex. 90 at 44, PRO asserts D1535-89 
was incorporated by 7 C.F.R. § 1755.910 
(2014);  

 PRO Ex. 90 at 48, PRO asserts that 
D1945-96 was incorporated by 41 C.F.R. 
§ 60.17 (2019);  

 PRO Ex. 90 at 50, PRO asserts that 
D2015-96 was incorporated by 40 C.F.R. 
§ 60.17 (2015);  

 PRO Ex. 90 at 51, PRO asserts that 
D2216-98 was incorporated by 40 C.F.R. 
§ 258.41 (2014);  

 PRO Ex. 90 at 62, PRO asserts that 
D3236-88 (1999) was incorporated by 21 
C.F.R. § 177.1520 (2013); 

 PRO Ex. 90 at 64, PRO asserts that 
D3371-95 was incorporated by 40 C.F.R. 
136.3 (2014);  

 PRO Ex. 90 at 65, PRO reproduced and 
displayed D3697-92 (1996), PRO asserts 
that D3697-92 was incorporated by 
reference in 21 C.F.R. § 165.110 (2015);  

 PRO Ex. 90 at 69, PRO Asserts that 
D4268-93 was incorporated by 33 C.F.R. 
§ 164.03 (2014);  
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 PRO Ex. 90 at 70, PRO asserts that 
D4329-99 was incorporated by 49 C.F.R. 
§ 571.5 (2014);  

 PRO Ex. 90 at 71, PRO asserts that 
D4809-95 was incorporated by 40 C.F.R. 
§ 61.18 (2014);  

 PRO Ex. 90 at 72, PRO asserts that 
D4986-98 was incorporated by 46 C.F.R. 
§ 31.01-1 (2014);  

 PRO Ex. 90 at 74, PRO reproduced and 
displayed D5489-96a, PRO asserts 
D5489-96c was incorporated by 16 
C.F.R. § 423.8 (2014);  

 PRO Ex. 90 at 76, PRO reproduced and 
displayed D611-82 (1998), PRO asserts 
D611-82 was incorporated by 21 C.F.R. 
§ 176.170 (2014);  

 PRO Ex. 90 at 77, PRO asserts that 
D6420-99 was incorporated by 40 C.F.R. 
§ 63.14 (2019); 

 PRO Ex. 90 at 78, PRO asserts that 
D665-98 was incorporated by reference 
at 46 C.F.R. § 61.03-1 (2014); 

 PRO Ex. 90 at 79, PRO asserts D86-07 
was incorporated by reference in 40 
C.F.R. § 80.47(r) (2017); 

 PRO Ex. 90 at 81, PRO asserts E11-95 
was incorporated by reference in 33 
C.F.R. § 159.4 (2014); 

 PRO Ex. 90 at 85, PRO asserts E185-82 
was incorporated by reference in 10 
C.F.R. § 50 App. H (2014); 

 PRO Ex. 90 at 88, PRO reproduced and 
displayed E408-71, PRO asserts that 
E408-71 (2002) was incorporated by 
reference in 16 C.F.R. § 460.5 (2014); 
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 PRO Ex. 90 at 92, PRO asserts E773-97 
was incorporated by reference in 24 
C.F.R. § 3280.4 (2014);  

 PRO Ex. 90 at 92, PRO asserts E774-97 
was incorporated by reference in 24 
C.F.R. § 3280.4 (2014); 

 PRO Ex. 90 at 93, PRO reproduced and 
displayed E775-87 (1992), PRO asserts 
that E775-87 (2004) was incorporated by 
reference in 40 C.F.R. § 49.123 (2014); 

 PRO Ex. 90 at 94, PRO asserts E96-95 
was incorporated by reference in 24 
C.F.R. § 3280.4 (2014); 

 PRO Ex. 90 at 95, PRO asserts F1003-86 
(1992) was incorporated by reference in 
46 C.F.R. § 199.05 (2014); 

 PRO Ex. 90 at 96, PRO asserts F1014-92 
was incorporated by reference in 46 
C.F.R. § 199.05 (2014); 

 PRO Ex. 90 at 98, PRO reproduced and 
displayed F1121-87 (1998), PRO asserts 
F1121-87 (2010) was incorporated by 
reference in 46 C.F.R. § 193.01-3 (2014); 

 PRO Ex. 90 at 98, PRO reproduced and 
displayed F1121-87 (1998), PRO asserts 
F1121-87 (1992) was incorporated by 
reference in 33 C.F.R. § 154.106 (2014); 

 PRO Ex. 90 at 100, PRO asserts F1155-
98 was incorporated by reference in 33 
C.F.R. § 154.106 (2014); 

 PRO Ex. 90 at 101, PRO reproduced and 
displayed F1193-06, PRO asserts that 
E1193-97 (2004) was incorporated by 
reference in 40 C.F.R. § 799.5087 
(2014); 

 PRO Ex. 90 at 105, PRO reproduced and 
displayed F1273-91 (1996)e1, PRO 
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asserts that F1273-91 (2007) was 
incorporated by reference in 33 C.F.R. § 
154.106 (2014); 

 PRO Ex. 90 at 105, PRO reproduced and 
displayed F1273-91 (1996)e1, PRO 
asserts that F1273-91 (2007) was 
incorporated by reference in 33 C.F.R. § 
154.106 (2014); 

 PRO Ex. 90 at 108, PRO asserts F1951-
99 was incorporated by reference in 36 
C.F.R. § 1191 App. B (2014); 

 PRO Ex. 90 at 110, PRO asserts F631-93 
was incorporated by reference in 33 
C.F.R. § 154.106 (2014); 

 PRO Ex. 90 at 112, PRO asserts F715-95 
was incorporated by reference in 33 
C.F.R. § 154.106 (2014); 

 PRO Ex. 90 at 113, PRO reproduced and 
displayed F722-82 (1988), PRO asserts 
F722-82 (2008) was incorporated by 
reference in 33 C.F.R. § 154.106 (2014); 

 PRO Ex. 90 at 114, PRO asserts G151-97 
was incorporated by reference in 49 
C.F.R. § 571.5 (2014); 

 PRO Ex. 90 at 115, PRO reproduced and 
displayed G154-2000a, PRO asserts 
G154-00 was incorporated by reference 
in 49 C.F.R. § 571.5 (2014); and 

 PRO Ex. 90 at 115, PRO asserts G21-90 
was incorporated by reference in 7 
C.F.R. § 1755.910 (2014). 
 

Additionally, for 56 ASTM Works, PRO 
identified a citation to a version of the C.F.R. 
that had been amended to eliminate reference 
to the ASTM Work at issue or to incorporate 
a different standard before PRO posted the 
Works (and was therefore not an effective 
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regulation at the time PRO posted the 
Works).  Wise Decl. II ¶ 4, Ex. 176.   

 PRO Ex. 90 at 1-12, 15-19, 33-34, 36, 
89-90, 109, PRO asserts that A184-79, 
A185-79, A242-79, A307-78e, A325-79, 
A36-77ae, A441-79, A449-78a, A490-
79, A496-78, A497-79, A500-78, A501-
76, A502-76, A514-77, A570-79, A572-
79, A588-79a, A611-72 (1979), A615-
79, A616-79, A617-79, A82-79, C5-79 
(1997), C516-80 (1996)e1, C564-70 
(1982), E424-71, E606-80, E695-79 
(1997)e1, and F462-79 (1999) were 
incorporated by reference in 24 C.F.R. 
Parts 200 to 499 (2005).  That regulation 
was amended in 2009 to eliminate 
reference to these ASTM Works and/or 
incorporate different ASTM standards. 

 PRO Ex. 90 at 1, PRO asserts that A106 / 
A106 M-04b was incorporated by 
reference in 49 C.F.R. § 192.7 (2010).  
That regulation was amended in 2011 to 
eliminate reference to this ASTM Work 
and/or to incorporate a different ASTM 
standard(s). 

 PRO Ex. 90 at 14, PRO asserts that 
A539-90a was incorporated by reference 
in 24 C.F.R. § 3280.4 (2004).  That 
regulation was amended in 2007 to 
eliminate reference to this ASTM Work 
and/or to incorporate a different ASTM 
standard(s). 

 PRO Ex. 90 at 24, PRO asserts that B21-
83b was incorporated by reference in 46 
C.F.R. § 56.01-2 (1996-2008).  That 
regulation was amended in 2000 to 
eliminate reference to this ASTM Work 
and/or to incorporate a different ASTM 
standard(s). 
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 PRO Ex. 90 at 29, PRO asserts that B85-
84 was incorporated by reference in 46 
C.F.R. § 56.01-2 (1997).  That regulation 
was amended in 2000 to eliminate 
reference to this ASTM Work and/or to 
incorporate a different ASTM 
standard(s). 

 PRO Ex. 90 at 31, 33, PRO asserts that 
C150-99a and C330-99 were 
incorporated by reference in 30 C.F.R. § 
250.198 (2007).   That regulation was 
amended in 2010 to eliminate reference 
to these ASTM Works and/or to 
incorporate a different ASTM standards. 

 PRO Ex. 90 at 39, PRO asserts that 
D1266-98 was incorporated by reference 
in 40 C.F.R. § 1065.1010 (2005).  That 
regulation was amended in 2006 to 
eliminate reference to this ASTM Work 
and/or to incorporate a different ASTM 
standard(s). 

 PRO Ex. 90 at 51, PRO asserts that 
D2163-91 (1996) was incorporated by 
reference in 40 C.F.R. § 1065.1010(a) 
and Table 1 (2003-2008).  Those 
regulations were amended in 2008 to 
eliminate reference to this ASTM Work 
and/or to incorporate a different ASTM 
standard(s). 

 PRO Ex. 90 at 59, PRO asserts that 
D3120-96 was incorporated by reference 
in 40 C.F.R. § 80.580(b) (2001-2003).  
That regulation was amended in 2004 to 
eliminate reference to this ASTM Work 
and/or to incorporate a different ASTM 
standard(s). 

 PRO Ex. 90 at 74, PRO asserts that 
D5373-93 (1997) was incorporated by 
reference in 40 C.F.R. § 75.6 (2004).  
That regulation was amended in 2008 to 
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eliminate reference to this ASTM Work 
and/or to incorporate a different ASTM 
standard(s). 

 PRO Ex. 90 at 79, PRO asserts that 
D814-95 was incorporated by reference 
in 40 C.F.R. § 1051.810 (2007).  That 
regulation was amended in 2008 to 
eliminate reference to this ASTM Work 
and/or to incorporate a different ASTM 
standard(s). 

 PRO Ex. 90 at 86, 95, 97, 99-100, 103-
104, 111, PRO asserts that E23-82, 
F1006-86 (1997), F1120-87 (1998), 
F1123-87 (1998), F1139-88 (1998), 
F1172-88 (1998), F1199-88 (1998), 
F1200-88 (1998), F1201-88 (1998), and 
F682-82a (1988) were incorporated by 
reference in 46 C.F.R. § 56.01-2 (1997).  
That regulation was amended in 2000 to 
eliminate reference to these ASTM Work 
and/or to incorporate different ASTM 
standards. 

 PRO Ex. 90 at 90, PRO asserts that 
E681-85 was incorporated by reference 
in 49 C.F.R. § 171.7 (2002).  That 
regulation was amended in 2004 to 
eliminate reference to this ASTM Work 
and/or to incorporate a different ASTM 
standard(s). 

 PRO Ex. 90 at 106, PRO asserts that 
F1323-98 was incorporated by reference 
in 46 C.F.R. § 63.05-1 (2005).  That 
regulation was amended in 2008 to 
eliminate reference to this ASTM Work 
and/or to incorporate a different ASTM 
standard(s). 

 PRO Ex. 90 at 111, 114, PRO asserts that 
F631-80 (1985) and F808-83 (1988)e1 
were incorporated by reference in 33 
C.F.R. § 154.106 (1999).  That regulation 
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was amended in 2009 to eliminate 
reference to these ASTM Works and/or 
to incorporate different ASTM standards. 

 PRO Ex. 90 at 112, PRO asserts F715-81 
(1986) was incorporated by reference in 
33 C.F.R. § 154.106 (1997-2008).  That 
regulation was amended in 2009 to 
eliminate reference to these ASTM 
Works and/or to incorporate different 
ASTM standards. 

 
Accordingly, even at the time PRO 
reproduced and displayed numerous 
ASTM’s Works, no regulation identified by 
PRO incorporated the standard PRO posted. 
 
Disputed to the extent PRO intends to use 
this paragraph or Exhibits 89-91 to the 
Declaration of Matthew Becker to support its 
claim that “federal law has incorporated by 
reference every one of the documents at 
issue here at least once,” Opp. 6, or that 
“[t]he federal government has incorporated 
into law every entire standard at issue.”  
Opp. 8.  For the reasons explained in 
Plaintiffs’ briefing, that claim fails both 
legally and factually.  Reply Br. Part. I.A.1.a.  
Moreover, the exhibits that PRO has 
produced do not support the claim; Exhibit 
91 does not identify any federal regulation 
that incorporates any part of NFPA 1 (2003), 
NFPA 1 (2006), or NFPA 54 (2006).  Ex. 91 
at 1, 5.  Exhibit 91 identifies 24 C.F.R. 
§ 3285.4 (2013) as incorporating NFPA 70 
(2008), but, as the “text of incorporation” 
column shows, that regulation refers to the 
2005 edition of NFPA 70, not the 2008 
edition, Ex. 91 at 8; Exhibit 91 does not 
identify any other federal regulation that 
purportedly incorporates NFPA 70 (2008).  
See Wise Decl. II, Ex. 175. 
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Disputed to the extent it suggests that PRO’s 
postings accurately and completely 
reproduce Plaintiffs’ standards without any 
errors.  PRO posted versions of the standards 
at issue, although those versions introduced 
errors not present in the authentic Works. 

87. Public Resource posted the incorporated 
standards at issue using Hypertext Markup 
Language (HTML), Mathematics Markup 
Language (MathML), and Scalable Vector 
Graphics (SVG). Over time, Public Resource 
used contractors to assist in transforming the 
standards into HTML format.  Two people 
independently type out most of the standards on 
Public Resource’s websites and compare any 
discrepancies between their versions to confirm 
the accuracy of the transcription in a process 
called “double-keying.” Public Resource’s 
contractor also worked to convert the diagrams 
into Scalable Vector Graphics (“SVG”) and the 
mathematical formulae into Mathematics 
Markup Language (“MathML”). Dkt. 121-5 
¶ 25. 

Disputed that the conversion of standards 
into HTML or other formats was 
transformative.  The cited evidence is 
irrelevant.  The D.C. Circuit considered and 
rejected this argument.  Am. Soc’y for 
Testing & Materials v. Public.Resource.Org, 
Inc., 896 F.3d 437, 450 (D.C. Cir. 2018) 
(citing Am. Geophysical Union v. Texaco 
Inc., 60 F.3d 913, 923–24 (2d Cir. 1994) 
(holding that photocopying articles “into a 
form more easily used in a laboratory” does 
not constitute transformative use but 
acknowledging “the benefit of a more usable 
format”)). 
 
Disputed as to the process Defendant’s 
contractor used to convert the standards into 
HTML format.  The contractor testified that 
it used optical character recognition to 
extract text unless the image quality of the 
document was poor.  ECF No. 118-2 (Pls.’ 
SMF) ¶ 192. 
 
Disputed to the extent that it suggests that 
PRO used professional “contractors” to do 
the conversion of diagrams and formulas.  
“Public Resource’s contractor” (i.e., Mr. 
Malamud’s wife’s unincorporated business) 
used children in an after-school program to 
convert diagrams into SVG format and 
formulas into MathML, which was 
advertised as targeting children aged 7 to 14.  
ECF No. 118-2 (Pls.’ SMF) ¶ 199. 
 
Disputed to the extent it suggests that 
Plaintiffs’ standards are themselves law.  
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Disputed to the extent it implies that each of 
the standards at issue has been incorporated 
by reference in its entirety or at all for the 
reasons stated in response to Paragraph 84.   
 
Disputed to the extent PRO suggests that it 
posted all of the Works in HTML format.  
Wise Decl. II ¶ 2, Ex. 174, at Interrog. 2. 
 
Disputed to the extent it suggests that PRO’s 
postings accurately and completely 
reproduce Plaintiffs’ standards without any 
errors.  PRO posted versions of the standards 
at issue, although those versions introduced 
errors not present in the authentic Works. 

88. Hypertext Markup Language (HTML), 
Mathematics Markup Language (MathML), 
and Scalable Vector Graphics (SVG) permit 
users to perform software-based searching and 
analysis. Dkt. 121-5 ¶ 25. 

Undisputed. 

89. Public Resource does not restrict the 
public from viewing any of the incorporated 
standards at issue on its websites. Dkt. 121-5 
¶ 23. 

Disputed to the extent it suggests that PRO’s 
postings of the Works are available on 
PRO’s website, rather than on the Internet 
Archive.   
Disputed to the extent it suggests that 
Plaintiffs’ standards are themselves law.  
Disputed to the extent it implies that each of 
the standards at issue has been incorporated 
by reference in its entirety or at all for the 
reasons stated in response to Paragraph 84.   
 
Disputed to the extent it suggests that PRO’s 
postings accurately and completely 
reproduce Plaintiffs’ standards without any 
errors.  PRO posted versions of the standards 
at issue, although those versions introduced 
errors not present in the authentic Works. 

90. Public Resource does not require people 
to log in to its website before viewing any of the 

Disputed to the extent it suggests that PRO’s 
postings of the Works are available on 
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incorporated standards at issue on its websites. 
Dkt. 121-5 ¶ 23. 

PRO’s website, rather than on the Internet 
Archive.   
 
Disputed to the extent it suggests that 
Plaintiffs’ standards are themselves law.  
Disputed to the extent it implies that each of 
the standards at issue has been incorporated 
by reference in its entirety or at all for the 
reasons stated in response to Paragraph 84.   
 
Disputed to the extent it suggests that PRO’s 
postings accurately and completely 
reproduce Plaintiffs’ standards without any 
errors.  PRO posted versions of the standards 
at issue, although those versions introduced 
errors not present in the authentic Works. 

91. Public Resource does not require people 
to pay Public Resource before viewing any of 
the incorporated standards at issue on its 
websites. Dkt. 121-5 ¶ 23. 

Disputed to the extent it suggests that PRO’s 
postings of the Works are available on 
PRO’s website, rather than on the Internet 
Archive.   
 
Disputed to the extent it suggests Plaintiffs 
require payment from individuals who access 
the read-only versions on their websites.   
 
Disputed to the extent it suggests that 
Plaintiffs’ standards are themselves law.  
Disputed to the extent it implies that each of 
the standards at issue has been incorporated 
by reference in its entirety or at all for the 
reasons stated in response to Paragraph 84.   
 
Disputed to the extent it suggests that PRO’s 
postings accurately and completely 
reproduce Plaintiffs’ standards without any 
errors.  PRO posted versions of the standards 
at issue, although those versions introduced 
errors not present in the authentic Works. 
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92. The Public Resource websites are 
directed at researchers and engaged citizens. 
Dkt. 121-5 ¶ 4, 26. 

Objection as to relevance of Mr. Malamud’s 
or Public Resource’s supposed subjective 
intent.  Objection as to the relevance, as PRO 
does not currently post its versions of 
Plaintiffs’ standards on its website. 
 
Disputed.  Defendant’s websites are 
accessible by the general public and 
Defendant has both disavowed any desire to 
know who uses the versions of standards it 
posts and has no ability to identify who has 
downloaded, made additional copies of, or 
printed the versions of Plaintiffs’ standards 
from its website.  ECF No. 118-2 (Pls.’ 
SMF) ¶ 248.   

93. Public Resource’s stated purpose for 
providing an archive or laws and other 
government documents on its websites is to 
bolster the public’s ability “to know and speak 
the law.” Dkt. 121-5  ¶ 28 
(https://law.resource.org/pub/12tables.html). 

Objection.  Defendant’s stated purpose is 
irrelevant.  As explained in Plaintiffs’ 
briefing, fair use turns on how a work 
appears to a reasonable observer, not on the 
infringer’s subjective intent.  Reply at Part 
I.A.1.b.   
 
Hearsay to the extent that the out of court 
statements are relied upon to prove the truth 
of the matters asserted. 
 
Disputed to the extent it suggests that PRO’s 
postings of the Works are available on 
PRO’s website, rather than on the Internet 
Archive.   

94. Plaintiffs sell copies of the incorporated 
standards at issue. Thomas Decl. ¶ 44, ECF No. 
118-11; Pauley Decl. ¶ 44, ECF No. 118-8; 
Becker Decl., ¶ 11, Ex. 44 (Comstock Depo.) at 
104:21–106:23. 

Disputed to the extent it suggests that 
Plaintiffs’ standards are themselves law.  
Disputed to the extent it implies that each of 
the standards at issue has been incorporated 
by reference in its entirety or at all for the 
reasons stated in response to Paragraph 84.   

 
Plaintiffs do not dispute that they sell the 
Works. 
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95. Public Resource’s versions of the 
incorporated standards at issue are accessible to 
the print-disabled. People who are print-
disabled can use screen reader software to read 
and navigate the HTML versions of the 
standards. James Fruchterman, Public 
Resource’s expert on accessibility, concluded 
that “a blind person using a screen reader” can 
“read the standard . . . navigate to a specific 
place in the document . . . and search for key 
terms.”). Mr. Fruchterman also observed that 
“standard HTML” as used by Public Resource 
“is also highly accessible to people with other 
print disabilities and the assistive technology 
they use to access print,” such as people with 
“vision impairment, dyslexia, brain injury and 
physical disabilities.” Becker Decl. ¶ 62, Ex. 96 
(Fruchterman Rep. 5–7); ¶ 17, Ex. 50 (R. 
Malamud Depo. 233:15–234:7); Becker Decl., 
¶ 6, Ex. 39 (Fruchterman Depo.) at 125:10–11. 

Objection.  The statement’s discussion of 
access for individuals with visual disabilities 
is irrelevant as the D.C. Circuit previously 
held that “the district court properly rejected 
some of PRO’s arguments as to its 
transformative use—for instance, that PRO 
was converting the works into a format more 
accessible for the visually impaired or that it 
was producing a centralized database of all 
incorporated standards.” Am. Soc’y for 
Testing & Materials v. Public.Resource.Org, 
Inc., 896 F.3d 437, 450 (D.C. Cir. 2018). 
 
Disputed.  Mr. Fruchterman admitted he 
could not opine that a visually disabled 
person would actually be able to use the 
HTML versions of Plaintiffs’ standards 
posted on Defendant’s website. ECF No. 
155-1 (Pls.’ Supp. SUMF) ¶ 4 (Fruchterman 
Depo. 175:5-176:9, 218:3-23).  Mr. 
Fruchterman also acknowledged that he had 
asked a visually disabled person to evaluate 
the PDF versions of Plaintiffs’ standards that 
were posted on Defendant’s website, and that 
person informed him that those documents 
could not be considered to be accessible.  
ECF No. 155-1 (Pls.’ Supp. SUMF) ¶ 5 
(Fruchterman Depo. 256:12-259:6).  In 
addition, the documents posted on 
Defendant’s website are not the standards at 
issue.  They are Defendant’s mistake-laded 
creations.  ECF No. 118-2 (Pls.’ SMF) ¶¶ 
182-185, 188-201. 

96. Plaintiffs’ versions of the incorporated 
standards at issue online are not as accessible to 
the print-disabled as Public Resource’s versions 
of those standards. None of the Plaintiffs 
provide free electronic access to standards 
incorporated into law for people with 
disabilities. For example, NFPA’s website 
requires visitors to register before viewing the 

Objection.  The cited evidence is irrelevant 
and its probative value is substantially 
outweighed by the unfair prejudice to 
Plaintiffs.  The D.C. Circuit previously held 
that “the district court properly rejected some 
of PRO’s arguments as to its transformative 
use—for instance, that PRO was converting 
the works into a format more accessible for 
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standards, and its registration process cannot be 
completed by blind users. None of the Plaintiffs 
provides machine-readable text of the 
incorporated standards through their free 
reading portals. They provide only “a picture of 
the text,” which causes screen-reading software 
to “stop working.” Nor do the Plaintiffs’ 
websites provide any means for disabled 
visitors to search or navigate the documents. 
Thus, “Public.Resource.Org currently provides 
the only accessible option for people/citizens 
with print disabilities to access these 
standards.”  Becker Decl., ¶ 6, Ex. 39 
(Fruchterman Depo.) at 43:21–23; 112:1–8; 
133:5; 143:10–14; 165:17–166:7; 167:8; 
205:2–13; Becker Decl. ¶ 62, Ex. 96 
(Fruchterman Rep. 5–13); Becker Decl., ¶ 13, 
Ex. 46 (Bliss Depo.) at 220:1–221:25; ¶ 2, Ex. 
4 (Bliss Ex. 1003); Becker Decl., ¶ 11, Ex. 44 
(Comstock Depo.) at 20:22; 44:1–46:25. 

the visually impaired or that it was producing 
a centralized database of all incorporated 
standards.” Am. Soc’y for Testing & 
Materials v. Public.Resource.Org, Inc., 896 
F.3d 437, 450 (D.C. Cir. 2018). 
 
Disputed to the extent the statements relates 
to people with non-print disabilities.  To 
protect their copyrighted standards from 
exposure to mass copying, Plaintiffs have 
provided versions of their standards on their 
reading rooms that provide read-only access.  
See, e.g., ECF No. 204-51, Ex. 45 (Grove 
Depo.) at 110:8-23; ECF No. 204-47, Ex. 41 
(Dubay Depo.) 77:21-78:4; ECF No. 204-50, 
Ex. 44 (Comstock Depo.) at 10:23-11:3.  
There is no evidence that Plaintiffs placed 
any purposeful restriction on the use of 
screen readers by people with print 
disabilities on their reading rooms.  To the 
extent a screen reader requires the ability to 
do more than read from an image of the 
standard on the screen, it is undisputed that 
the screen reader will not be able to read the 
versions of Plaintiffs’ standards on their 
reading rooms.  Mr. Fruchterman admitted 
he could not opine that a visually disabled 
person would actually be able to use the 
HTML versions of Plaintiffs’ standards 
posted on Defendant’s website.  ECF No. 
155-1 (Pls. Suppl. SUMF) ¶ 4 (Fruchterman 
Depo. 175:5-176:9, 218:3-23).  Mr. 
Fruchterman also acknowledged that he had 
asked a visually disabled person to evaluate 
the PDF versions of Plaintiffs’ standards that 
were posted on Defendant’s website, and that 
person informed him that those documents 
could not be considered to be accessible.  
ECF No. 155-1 (Pls. Suppl. SUMF) ¶ 5 
(Fruchterman Depo. 256:12-259:6). 
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ASTM is not aware of any visually impaired 
person who has informed ASTM that he/she 
was having difficulty accessing an ASTM 
standard due to a print disability.  If a 
visually impaired person requested access to 
an ASTM standard due to a print disability, 
ASTM would provide a copy of the relevant 
standard in a format that accommodated the 
person’s disability at no additional cost to the 
requester.  ECF No. 155-1 (Pls. Suppl. 
SUMF) ¶ 8 (citing O’Brien Suppl. Decl. ¶ 
17.)   
 
Mr. Fruchterman testified that the 2014 
edition of the NEC is available on Mr. 
Fruchterman’s company’s online library for 
the visually impaired website.  ECF No. 155-
1 (Pls. Suppl. SUMF) ¶ 3 (Fruchterman 
Depo. 209:18-213:23).  There is no evidence 
that the other standards at issue are 
unavailable on that or similar websites for 
the visually impaired.  
 
NFPA has a commitment to make 
accommodations for persons with disabilities 
to access NFPA materials.  For each request 
by a visually impaired individual for access 
to an NFPA standard, NFPA has responded 
by providing that individual with a copy they 
can use at no charge.  ECF No. 155-1 (Pls.’ 
Supp. SUMF) ¶ 9. NFPA is not aware of any 
other individuals who have requested and not 
received an accommodation.  ECF No. 155-1 
(Pls.’ Supp. SUMF) ¶ 10. 

97. Downloading an incorporated standard 
allows more flexibility for using and sharing 
that standard. Becker Decl., ¶ 11, Ex. 44 (Jarosz 
Depo.) at 215:9–15; 215:21–216:1. 

Disputed to the extent it implies that each of 
the standards at issue has been incorporated 
by reference in its entirety or at all for the 
reasons stated in response to Paragraph 84.   
 
Disputed to the extent it suggests that the 
inability to download a standard would 
prevent use of the standard.  Undisputed that 
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the ability to download a standard makes it 
easier to share that standard.   

98. It is not Public Resource’s intention to 
make copies that are similar to the standards 
actually sold by ASTM available on its website 
because they post standards that have been 
explicitly and specifically incorporated by 
reference into federal or state law. Dkt. 121-5 
¶ 4–15. 

Objection as to relevance of PRO’s supposed 
subjective intent.   As explained in Plaintiffs’ 
briefing, fair use turns on how a work 
appears to a reasonable observer, not on the 
infringer’s subjective intent.  Reply at Part 
I.A.1.b. 
 
Vague and ambiguous in its entirety.   
 
Disputed to the extent it suggests that 
Defendant has not made copies of standards 
that ASTM sells available on its website.  

99. Public Resource posted the incorporated 
standards at issue to inform citizens about the 
content of the law. Dkt. 121-5 ¶ 4. 

Objection as to relevance of Public 
Resource’s supposed subjective intent.  As 
explained in Plaintiffs’ briefing, fair use 
turns on how a work appears to a reasonable 
observer, not on the infringer’s subjective 
intent.  Reply at Part I.A.1.b. 
 
Disputed to the extent it suggests that 
Plaintiffs’ standards are themselves law.  
Disputed to the extent it implies that each of 
the standards at issue has been incorporated 
by reference in its entirety or at all for the 
reasons stated in response to Paragraph 84.   

 
Disputed to the extent it implies PRO places 
any restrictions on access to the copies of 
Plaintiffs’ Works that it posts online to only 
citizens interested in the contents of the law 
or for any educational purpose.  PRO does 
not prevent individuals from downloading, 
printing, and making derivative works.  ECF 
No. 118-2 (Pls.’ SMF) ¶ 221-22. 

100. Public Resource posted the incorporated 
standards at issue on its website in formats 

Objection as to relevance of Public 
Resource’s supposed subjective intent.  As 
explained in Plaintiffs’ briefing, fair use 
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meant to increase citizen access to the law. Dkt. 
121-5 ¶ 26. 

turns on how a work appears to a reasonable 
observer, not on the infringer’s subjective 
intent.  Reply at Part I.A.1.b. 
 
Disputed to the extent it suggests that 
Plaintiffs’ standards are themselves law.  
Disputed to the extent it implies that each of 
the standards at issue has been incorporated 
by reference in its entirety or at all for the 
reasons stated in response to Paragraph 84. 
 
Disputed to the extent it suggests that 
citizens did not have access to Plaintiffs’ 
standards prior to Defendant’s posting their 
infringing copies.  Standards are only 
eligible to be incorporated by reference if 
they are reasonably available.  1 C.F.R. § 
51.7.  Plaintiffs provide read-only access to 
the Works—excluding certain of the Works 
that are not incorporated by reference as 
claimed by PRO—on their websites, and 
sometimes linked through other websites, 
such as local and state government websites.  
See ECF No. 198-3 (Pls.’ 2d. Supp. SMF) ¶ 
85. 

101. Public Resource posted the incorporated 
standards at issue for the purpose of 
transforming the information in the standards 
by making that information accessible to people 
who did not necessarily have access to that 
information before.  Dkt. 121-5 ¶ 35. 

Objection as to relevance of Public 
Resource’s supposed subjective intent.  As 
explained in Plaintiffs’ briefing, fair use 
turns on how a work appears to a reasonable 
observer, not on the infringer’s subjective 
intent.  Reply at Part I.A.1.b.  Further, the 
D.C. Circuit previously held that “the district 
court properly rejected some of PRO’s 
arguments as to its transformative use—for 
instance, that PRO was converting the works 
into a format more accessible for the visually 
impaired or that it was producing a 
centralized database of all incorporated 
standards.” Am. Soc’y for Testing & 
Materials v. Public.Resource.Org, Inc., 896 
F.3d 437, 450 (D.C. Cir. 2018). 
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Disputed to the extent it suggests that 
Plaintiffs’ standards are themselves law.  
Disputed to the extent it implies that each of 
the standards at issue has been incorporated 
by reference in its entirety or at all for the 
reasons stated in response to Paragraph 84.   
 
Disputed to the extent it suggests that 
citizens did not have access to Plaintiffs’ 
standards prior to Defendant’s posting their 
infringing copies.  Standards are only 
eligible to be incorporated by reference if 
they are reasonably available.  1 C.F.R. § 
51.7.  Plaintiffs provide read-only access to 
the Works—excluding certain of the Works 
that are not incorporated by reference as 
claimed by PRO—on their websites, and 
sometimes linked through other websites, 
such as local and state government websites.  
See ECF No. 198-3 (Pls.’ 2d. Supp. SMF) ¶ 
85. 
 
Disputed.  Defendant has not transformed the 
information in the standards.  Plaintiffs make 
their standards accessible to the general 
public.  ECF No. 118-2 (Pls.’ SMF) ¶¶ 57-
69, 99-103, 157-62.   
 
Disputed to the extent it suggests that 
Defendant posted the standards to provide 
access for the visually impaired.  There is no 
evidence to support that suggestion. 

102. Public Resource does search engine 
optimization so that the standards are accurately 
described in search engine results. Dkt. 121-5 
¶ 29. 

Disputed to the extent it suggests this is 
Defendant’s only purpose in using search 
engine optimization.  ECF No. 118-2 (Pls’ 
SUMF) ¶¶ 225-26. 

VII. PLAINTIFFS’ LIMIT USE OF THE STANDARDS 

103. ASTM gives government bodies like the 
U.S. Geological Survey and the State of 
Georgia, fellow standards development 

Objection.  This statement and the cited 
evidence are irrelevant because there is no 
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organizations like NFPA, IAPMO, and ICC, 
and favored corporations liberal permission to 
copy standards in both paper and electronic 
format, and to use excerpts from standards in 
other documents. Dkt. 122-7, Exs. 107, 108, 
109; 110, 111, and 112. 

evidence that these statements relate to any 
of the standards at issue.   
 
Disputed.  ASTM routinely grants 
permission to researchers, academics and 
others to reproduce its standards at no cost 
for non-commercial purposes.  ECF No. 118-
2 (Pls.’ SMF) ¶ 68. 

104. ASTM regularly refuses to give similar 
permissions to graduate students, universities, 
libraries, and smaller businesses. Dkt. 122-7 
Exs. 113, 115, 116, 117, 120; Dkt. 122-8 Exs. 
130, 131. 

Objection. This statement and the cited 
evidence are irrelevant because there is no 
evidence that these statements relate to any 
of the standards at issue. In addition, there is 
no evidence supporting the proposition that 
the cited requests are “similar” to the 
previously mentioned requests. 
 
Disputed. ASTM routinely grants permission 
to researchers, academics and others to 
reproduce its standards at no cost for non-
commercial purposes.  ECF No. 118-2 (Pls.’ 
SMF) ¶ 68. ASTM denies permission to use 
its standards when the requester seeks to post 
the standard on a public website with no 
reasonable time limit and/or with no 
limitation on the number of people who can 
access it.  See Def. Exs. 113, 115, 117, 120, 
130; see also O’Brien Suppl. Decl. ¶ 16. 
ASTM may also, as it entitled to do under 
copyright law, deny permission to a party 
requesting to make a copy of a complete 
standard or to make a derivative work based 
on an ASTM standard. See Def. Ex. 116. 

105. ASTM gave the structural engineering 
firm SGH, “a big supporter of ASTM,” 
permission to excerpt a number of figures and 
tables from a standard. Dkt. 122-7, Ex. 112. 

Objection.  This statement and the cited 
evidence are irrelevant because there is no 
evidence that these statements relate to any 
of the standards at issue. 

106. ASTM refused to allow an engineering 
student at the University of Pennsylvania to use 

Objection.  This statement and the cited 
evidence are irrelevant because there is no 
evidence that these statements relate to any 
of the standards at issue. 
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“photographs and figures” from another 
standard in a case study. Dkt. 122-7, Ex. 117. 

 
Disputed. ASTM denies permission to use its 
standards when the requester seeks to post 
the standard on a public website.  Unlike the 
requested license in ¶ 105, this student was 
requesting permission to include the standard 
in an article that would be “posted online 
through wikispaces.”  See ECF No. 122-7, 
Def. Ex. 117. 

107. When an ASTM employee wrote that 
“we typically do not provide figures [from 
standards] for reproduction purposes,” John 
Pace, ASTM’s Vice President of Publications 
and Marketing, responded that ASTM has a 
“‘triple standard’ here on considerations for 
such requests,” and that the owner of a chemical 
company, Sheldon Dean, who was “platinum 
level” because of his “connection status” with 
ASTM committees, should be given permission 
to use excerpts from an ASTM standard in a 
forthcoming book. Dkt. 122-7, Ex. 119.  

Objection.  This statement and the cited 
evidence are irrelevant because there is no 
evidence that these statements relate to any 
of the standards at issue. 
 
Objection to the extent the quotations imply 
that ASTM only grants permissions to 
individuals with a connection to ASTM 
committees.  The email also states that “the 
fact that such figures are extracted from 
various standards so the potential impact on 
any one [standard] is significantly reduced.” 
Dkt. 122-7, Ex. 119 at ASTM091243.  
 
Disputed to the extent it suggests that 
citizens did not have access to Plaintiffs’ 
standards prior to Defendant’s posting their 
infringing copies.  Standards are only 
eligible to be incorporated by reference if 
they are reasonably available.  1 C.F.R. § 
51.7.  Plaintiffs provide read-only access to 
the Works—excluding certain of the Works 
that are not incorporated by reference as 
claimed by PRO—on their websites, and 
sometimes linked through other websites, 
such as local and state government websites.  
See ECF No. 198-3 (Pls.’ 2d. Supp. SMF) ¶ 
85.   

108. ASTM refused to allow Columbia 
Analytical to reproduce several abstracts from 
an ASTM standard. Dkt. 122-7, Ex. 120. 

Objection.  This statement and the cited 
evidence are irrelevant because there is no 
evidence that these statements relate to any 
of the standards at issue. 
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Disputed.  ASTM denies permission to use 
its standards when the requester seeks to post 
the standard on a public website.  ASTM 
denied a request to post abstracts on a 
publicly available website.  See ECF No. 
122-7, Def. Ex. 120; see also ECF No. 118-
7, O’Brien Suppl. Decl. ¶ 16.   

109. ASTM has a policy against permitting 
the posting of ASTM standards on the public 
internet. Dkt. 122-9, Ex. 144. 

Disputed.  ASTM posts many of its own 
standards on the public internet.  ECF No. 
118-2 (Pls.’ SMF) ¶¶ 63-64, 66.  ASTM does 
not allow third parties to post ASTM 
standards on the public internet. See, e.g., 
ECF No. 122-7, Def. Ex. 113. 

110. ASTM did not permit a person in the 
UK to post the information in the ASTM 
D2000-12 standard. Dkt. 122-9, Ex. 145. 

Objection.  Relevance.  This standard is not 
at issue in this litigation. 

111. Plaintiffs’ assertion of copyright in 
incorporated standards makes it more difficult 
for others to produce materials such as training 
and user manuals.  Becker Decl., ¶ 11, Ex. 44 
(Jarosz Depo.) at 217–224. 

Disputed.  This statement is unsupported by 
the cited source and Defendant provides no 
other basis for it.  This is also a legal 
conclusion. 

VIII. PLAINTIFFS’ MISSIONS AND PURPOSES FOR PUBLISHING STANDARDS 
DIFFERS FROM PUBLIC RESOURCE’S MISSION AND PURPOSE 

112. Plaintiffs are three standards 
development organizations (“SDOs”) that 
publish voluntary consensus standards. Dkt. 
118-1 at 4–9; Compl. Ex. A–C.  

Disputed to the extent it implies that 
Plaintiffs are merely the publishers, and not 
the authors, of voluntary consensus 
standards. 

113. According to Plaintiffs, ASTM has 
published approximately 12,000 standards, 
NFPA has published over 300 standards, and 
ASHRAE has published over 100 standards. 
ECF No. 117-1 (Jarosz Rep.) ¶ 13 (ASTM); 
¶ 17 (NFPA); ECF No. 118-10 (Reiniche Decl.) 
¶ 2, (ASHRAE). 

Disputed to the extent it implies that 
Plaintiffs are merely the publishers, and not 
the authors, of voluntary consensus 
standards. 
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114. ASTM’s Mission Statement reads: “To 
be recognized globally as the premier developer 
and provider of voluntary consensus standards, 
related technical information, and services that 
promote public health and safety, support the 
protection and sustainability of the 
environment, and the overall quality of life; 
contribute to the reliability of materials, 
products, systems and services; and facilitate 
international, regional, and national 
commerce.” Dkt. 122-6, Ex. 100. 

Undisputed. 

115. NFPA’s “About NFPA” webpage 
states: “Founded in 1896, NFPA is a global, 
nonprofit organization devoted to eliminating 
death, injury, property and economic loss due to 
fire, electrical and related hazards. The 
association delivers information and knowledge 
through more than 300 consensus codes and 
standards, research, training, education, 
outreach and advocacy; and by partnering with 
others who share an interest in furthering the 
NFPA mission.” Dkt. 122-6, Ex. 101. 

Disputed to the extent it implies that the 
NFPA’s website currently contains the 
quoted text.  The cited reference describes 
NFPA’s website as of December 19, 2015.   

116. ASHRAE’s Mission is “To advance the 
arts and sciences of heating, ventilation, air 
conditioning and refrigeration to serve 
humanity and promote a sustainable world.” 
Dkt. 122-6, Ex. 102. 

Undisputed.   

IX. EVEN BEFORE BECOMING LAW, THE STANDARDS WERE FACTUAL 
WORKS 

117. ASTM defines the standards they 
produce as documents comprising 
“specifications, test methods, practices, guides, 
classification and terminology.” Becker Decl., ¶ 
12, Ex. 45 (Grove Depo.) at 14:22–15:6. 

Objection.  Relevance.  PRO appears to 
intend to use this statement to support a 
claim that the standards are “factual” or 
otherwise not subject to copyright, but it has 
made no argument in the present summary 
judgment briefing on this basis and, in any 
event, that is a legal determination. 
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Disputed.  The cited deposition testimony 
does not support this proposition. 

118. ASTM has a form and style guide that 
sets forth the rules that persons generally must 
follow in participating in the drafting and 
revision process of ASTM standards.  Dkt. 122-
1, Ex. 8; Becker Decl., ¶ 12, Ex. 45 (Grove 
Depo.) at 268:14–269:4. 

Objection.  Relevance.  PRO appears to 
intend to use this statement to support a 
claim that the standards are “factual” or 
otherwise not subject to copyright, but it has 
made no argument in the present summary 
judgment briefing on this basis and, in any 
event, that is a legal determination.  Best 
evidence rule.   
 
Disputed.  ASTM’s form and style guide sets 
forth guidelines for drafting different types 
of ASTM standards, not for participating in 
the drafting and revision process.  ECF No. 
118-2 (Pls.’ SMF) ¶¶ 33-34. 

119. According to NFPA’s corporate 
designee, Donald Bliss, codes and standards are 
procedures and practices. Becker Decl., ¶ 13, 
Ex. 46 (Bliss Depo.) at 21:18–22:11. 

Objection.  Relevance.  PRO appears to 
intend to use this statement to support a 
claim that the standards are “factual” or 
otherwise not subject to copyright, but it has 
made no argument in the present summary 
judgment briefing on this basis and, in any 
event, that is a legal determination. 
 

Disputed.  Defendant takes Mr. Bliss’s 
testimony wholly out of context.  Nothing 
about Mr. Bliss’s statement supports the 
proposition. 
 
In response to the question “What, in your 
view, makes codes and standards essential to 
reducing fire loss, fire deaths and property 
losses?” Mr. Bliss answered, “Codes and 
standards are the result of a number of 
things. One is actual lessons learned from 
events that have happened in the past, fire 
incidents, electrical problems, electrocutions, 
explosions. And based on the analysis of 
those events, we can learn from them and 
then establish the procedures and practices 
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that should be followed to prevent that from 
happening. The second way is from actual 
research, looking at potential problems, 
looking proactively to determine whether or 
not a risk or a hazard exists, and then based 
on that research, generating guidelines and 
standards that would prevent those events 
from happening.”  ECF No. 122-1, Def. Ex. 
4 (Bliss Depo.) 21:18-22:11.   

120. ASHRAE described one of the 
standards at issue, the 1993 ASHRAE 
Handbook: Fundamentals, as “a tool for 
engineers to use when they’re working with the 
topics covered in that book.” Becker Decl., ¶ 10, 
Ex. 43 (Reiniche Depo.) at 158:20–24. 

Objection.  Relevance.  PRO appears to 
intend to use this statement to support a 
claim that the standards are “factual” or 
otherwise not subject to copyright, but it has 
made no argument in the present summary 
judgment briefing on this basis and, in any 
event, that is a legal determination. 

121. The content of the ASHRAE standards-
at-issue is based on a technical committee’s 
review of the relevant research, public input 
and committee expertise, all of which is 
intended to determine the best rule—the 
consensus standard—for the relevant industry. 
Becker Decl., ¶ 13, Ex. 46 (Bliss Depo.) at 
140:1–41:4; Becker Decl., ¶ 8, Ex. 41 (Dubay 
Depo.) at 29:12–21, 68:9–20, 73:16–25; 
Becker Decl., ¶ 10, Ex. 43 (Reiniche Depo.) at 
94–95; Dkt. 117-1 (Jarosz Rep.) 26–30. 

Objection. Relevance.  PRO appears to 
intend to use this statement to support a 
claim that the standards are “factual” or 
otherwise not subject to copyright, but it has 
made no argument in the present summary 
judgment briefing on this basis and, in any 
event, that is a legal determination. 
 

Disputed to the extent that Ms. Reiniche’s 
cited testimony never makes any qualitative 
assessment as to whether the ASHRAE 
standard is the “best rule” for the relevant 
industry. 

122. NFPA is committed to reducing “the 
worldwide burden of fire and other hazards” by 
developing and disseminating codes that will 
minimize fire risk. Dkt. 117-1 (Jarosz Rep. 29). 

Objection.  Relevance.  PRO appears to 
intend to use this statement to support a 
claim that the standards are “factual” or 
otherwise not subject to copyright, but it has 
made no argument in the present summary 
judgment briefing on this basis and, in any 
event, that is a legal determination. 
Disputed.  Defendant misstates the statement 
in the report “NFPA’s mission is ‘to reduce 
the worldwide burden of fire and other 
hazards on the quality of life by providing 
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and advocating consensus codes and 
standards, research, training, and 
education.’”  See ECF No. 118-12 (Rubel 
Decl.) Ex. 1 (Jarosz Rep.) ¶ 68. 

123. Bliss testified that, when he was a 
committee member, his motivation was to 
develop the “best” standard, and “best” meant 
“understanding the problem based on past 
experience and events, having as much 
scientifically based research to contribute to the 
development of the standard and then a very, 
very open and transparent consensus process.” 
After that: 

There’s a tremendous amount of public 
input and vetting of the concepts and 
the actual language which in reality 
mirrors a government adoption of 
legislative process. 

Becker Decl., ¶ 13, Ex. 46 (Bliss Depo.) at 
139:07–140:10. 

Objection.  Relevance.  PRO appears to 
intend to use this statement to support a 
claim that the standards are “factual” or 
otherwise not subject to copyright, but it has 
made no argument in the present summary 
judgment briefing on this basis and, in any 
event, that is a legal determination. 
 
Disputed to the extent PRO relies on this 
mischaracterization to support a claim that 
the standards are systems and method.  Mr. 
Bliss’s testimony does not support that point:   
Q. And what makes a fire safety standard the 
best available?  

A. In my view, it’s a combination of factors.  
One is understanding the problem based on 
past experience with fires and events, having 
as much scientifically based research to 
contribute to the development of the standard 
and then a very, very open and transparent 
consensus process.  

Q. And what about the standards make them, 
makes them the best for adoption into law?  

A. I think for the reasons that I indicated, is 
that there’s lessons learned from past events. 
There’s research that goes into the process. 
There’s a tremendous amount of public input 
and vetting of the ideas and of the concepts 
and of the actual language which in reality 
mirrors a governmental adoption or 
legislative process. It takes advantage of a 
wide range of expertise and perspectives. 

124. ASHRAE says its standards define “the 
minimum acceptable performance for the 

Objection.  Relevance.  PRO appears to 
intend to use this statement to support a 
claim that the standards are “factual” or 
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relevant products.” Dkt. 117-1 (Jarosz Rep.) at 
33. 

otherwise not subject to copyright, but it has 
made no argument in the present summary 
judgment briefing on this basis and, in any 
event, that is a legal determination. 
 
Undisputed. 

125. The main benefit of the consensus 
process, according to ASHRAE, is that it relies 
on experts who understand “how to make that 
product or how to construct that building or how 
to make something more energy efficient.” 
Becker Decl., ¶ 10, Ex. 43 (Reiniche Depo.) at 
102:23–25. 

Objection.  Relevance.  PRO appears to 
intend to use this statement to support a 
claim that the standards are “factual” or 
otherwise not subject to copyright, but it has 
made no argument in the present summary 
judgment briefing on this basis and, in any 
event, that is a legal determination. 
 
Disputed.  The cited testimony does not say 
that this is the “main benefit” of the 
consensus process or even that it is a benefit 
of the consensus process at all.  The 
testimony discusses why committee 
members should have some level of 
expertise in the field.     

126. As NFPA puts it, there are two types of 
changes: technical changes, which are 
“scientific” and wording changes, which 
involve making potentially confusing language 
more clear “to make it easier to interpret of 
understand what that actual technical 
requirement is.” Becker Decl., ¶ 8, Ex. 41 
(Dubay Depo.) at 28:22–30:4. 

Objection.  Relevance.  PRO appears to 
intend to use this statement to support a 
claim that the standards are “factual” or 
otherwise not subject to copyright, but it has 
made no argument in the present summary 
judgment briefing on this basis and, in any 
event, that is a legal determination. 
 
Disputed to the extent Defendant 
characterizes changes as merely for clarity.  
Mr. Dubay’s full testimony makes clear that 
the standards involve creative judgment and 
numerous choices to settle on final wording:   
 
Q: Who determines what wording changes 
are appropriate in the technical committees?  

A. It’s a combination of extensive public 
review and comment, the committee’s 
review of that and their expertise and with 
the help of our technical staff to land on the 
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final wording, which is ultimately decided by 
the technical committee.  

Q. What criteria do the members of the 
technical committee use in choosing the 
wording of a code or standard?  

A. Ultimately those decisions are based upon 
the technical committee members’ expertise 
and knowledge within the field.  ECF No. 
204-47, Ex. 41 (Dubay Depo.) at 29:12-30:4. 

127. The volunteers who draft the standards 
do not view them as creative expression.  
Volunteers debate wording in the standards so 
as to have the most precise and accurate 
description of the process, system, or methods 
that comprise the standards.  The exact wording 
matters, and it is not sufficient to try to rephrase 
this language as rephrasing could introduce 
errors. Becker Decl., ¶ 13, Ex. 46 (Bliss Depo.) 
at 140:1–140:10. 

Objection.  Relevance.  PRO appears to 
intend to use this statement to support a 
claim that the standards are “factual” or 
otherwise not subject to copyright, but it has 
made no argument in the present summary 
judgment briefing on this basis and, in any 
event, that is a legal determination. 
 
Additionally, this statement and the cited 
evidence are irrelevant because there is no 
evidence that these statements relate to any 
of the standards at issue. 
 
This statement and the cited evidence also 
lacks foundation.  The witness lacks personal 
knowledge as to the state of mind of 
volunteers who participate in the creation of 
standards.  The assertion that “it is not 
sufficient to try to rephrase this language” is 
inadmissible opinion testimony.   
 
Disputed.  There is no support for the 
contention that volunteers do not view their 
work as creative expression or the 
implication that they would have to view 
their expression as creative under copyright 
law.  There is also no support for the 
proposition that exact wording matters and 
rephrasing the language could introduce 
errors.  Am. Soc’y for Testing & Materials v. 
Public.Resource.Org, Inc., 896 F.3d 437, 
451 (D.C. Cir. 2018) (“PRO’s claim that a 
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paraphrase or summary would always be 
inadequate to serve its purposes seems less 
persuasive.”) 
 
The cited transcript does not support 
Defendant’s purported fact:  “I think for the 
reasons that I indicated, is that there’s 
lessons learned from past events. There’s 
research that goes into the process. There’s a 
tremendous amount of public input and 
vetting of the ideas and of the concepts and 
of the actual language which in reality 
mirrors a governmental adoption or 
legislative process.  It takes advantage of a 
wide range of expertise and perspectives.”  
ECF No. 203-5, Def. Ex. 46 (Bliss Depo.) 
140:1-10. 
 
There is also no support for this fact with 
respect to ASTM or ASHRAE.   

128. Plaintiffs believe that technical 
excellence is why their standards are ultimately 
incorporated by reference. M Becker Decl., ¶ 
12, Ex. 45 (Grove Depo.) at 235:2–23. 

Objection.  Relevance.  PRO appears to 
intend to use this statement to support a 
claim that the standards are “factual” or 
otherwise not subject to copyright, but it has 
made no argument in the present summary 
judgment briefing on this basis and, in any 
event, that is a legal determination. 
 
Undisputed that Plaintiffs believe technical 
expertise is one reason why their standards 
are ultimately incorporated by reference. 

129. NFPA asserted that “standard 
developers converge around terminology and 
format that works for their constituents that 
utilize their standards.” Becker Decl., ¶ 8, Ex. 
41 (Dubay Depo.) at 139:03–06. 

Objection.  Relevance.  PRO appears to 
intend to use this statement to support a 
claim that the standards are “factual” or 
otherwise not subject to copyright, but it has 
made no argument in the present summary 
judgment briefing on this basis and, in any 
event, that is a legal determination. 
 
Undisputed that NFPA seeks to use 
terminology and format that works for 
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constituents that utilize their standards, but 
disputed to the extent that Defendant 
misleadingly isolates this one snippet of Mr. 
Dubay’s testimony to suggest that this effort  
does not require creative expression.  See 
ECF No. 121-1, Opp. 33 (describing the 
Works as turning on only practical concerns 
without “a whit of expressive creativity”).  
As Mr. Dubay testified at length, NFPA’s 
staff, committee members, and members of 
the public engage in a lengthy standards 
development process that involves many 
creative decisions that result in the creation 
of the final standard.  ECF No. 204-47, Ex. 
41 (Dubay Depo.) at 24-28, 31-33, 50-56, 
59-62, 66-69.  
 
As is clear from the Works filed with the 
Court, they are each unique and reflect the 
Plaintiffs’ distinct expressive choices.  For 
example, NFPA and ASHRAE both define 
“automatic,” but author different expressions 
of that definition.  Compare ECF No. 155-5 
(Comstock Decl.) Ex. 1 at 5 (ASHRAE 90.1-
2004) with ECF No. 155-6 (Dubay Decl.) 
Ex. A at 70-26 (NFPA NEC 2011).  
Likewise, the standards each use drawings in 
different ways and the style of those 
drawings is distinct.  Compare ECF No. 155-
5 (Comstock Decl.) Ex. 1 at 18 
(straightforward figure style in ASHRAE 
90.1-2004) with ECF No. 118-7 (O’Brien 
Decl.) Ex. 6 at 3, 17 (complex drawing style 
in ASTM in ASTM D86-07). 

130. ASHRAE standards take the form of 
specific requirements that “provide methods of 
testing equipment so that equipment can be 
measured [and] compared with similar levels 
of performance.” Becker Decl., ¶ 11, Ex. 44 
(Comstock Depo.) at 96:01–22. 

Objection.  Relevance.  PRO appears to 
intend to use this statement to support a 
claim that the standards are “factual” or 
otherwise not subject to copyright, but it has 
made no argument in the present summary 
judgment briefing on this basis and, in any 
event, that is a legal determination. 
 

Case 1:13-cv-01215-TSC   Document 213-20   Filed 12/23/19   Page 74 of 125

JA08806

USCA Case #22-7063      Document #1982415            Filed: 01/20/2023      Page 384 of 395



 

 74 

DEFENDANT’S SECOND 
SUPPLEMENTAL  

STATEMENT OF FACT 

PLAINTIFFS’ RESPONSE 

Disputed.  In the cited testimony, the witness 
does not refer to ASHRAE standards as 
“specific requirements” (that is how PRO’s 
attorney references them). Also, the quoted 
text was in response to a specific question 
about possible uses of ASHRAE standards; it 
was not a general description of ASHRAE 
standards provided by the witness.  Becker 
Decl. ¶ 11, Ex. 44 (Comstock Depo.) at 
96:01–22. 

131. ASTM standards are “[s]pecifications, 
test methods, practices, guides, classifications 
and terminology.” Becker Decl., ¶ 7, Ex. 40 
(Smith Depo.) at 14:22–15:18. 

Objection.  Relevance.  PRO appears to 
intend to use this statement to support a 
claim that the standards are “factual” or 
otherwise not subject to copyright, but it has 
made no argument in the present summary 
judgment briefing on this basis and, in any 
event, that is a legal determination. 
 
Disputed.   
 
The cited deposition testimony does not 
support this proposition. 
 
Disputed to the extent it implies that ASTM 
standards include only specifications, test 
methods, practices, guides, classifications, 
and technology.  ASTM standards also 
include diagrams, explanatory materials, aids 
and supplements to the standard.  ECF No. 
198-3 ¶¶ 50-51. 

132. An NFPA standard provides a 
consistent process for fire investigation. 
Becker Decl., ¶ 13, Ex. 46 (Bliss Depo.) at 
106:09–24.  

Objection.  Relevance.  PRO appears to 
intend to use this statement to support a 
claim that the standards are “factual” or 
otherwise not subject to copyright, but it has 
made no argument in the present summary 
judgment briefing on this basis and, in any 
event, that is a legal determination. 
 
The statement is also not relevant as it relates 
to NFPA 971, which is not one of the 
standards at issue in this litigation. 
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available. Becker Decl., ¶ 12, Ex. 45 (Grove 
Depo.) at 152:19–24. 

standards from ASTM.  ECF No. 118-2 
(Pls.’ SMF) ¶¶ 241, 243-44 (showing over 
88,000 accesses of ASTM’s standards from 
Defendant’s website in a 10-month period 
and thousands of downloads of ASTM’s 
standards from the Internet Archive); Def. 
Ex. 9 (Jarosz Depo.) 212:16-213:3; ECF No. 
198-3 (Pls.’ 2d. Supp. SMF) ¶¶ 98-99 
(showing the download and access data from 
PRO’s website and in the Internet Archive 
showing seven times more views than 
ASTM’s total views across all six years). 

139. ASTM has no evidence that Public 
Resource caused ASTM to lose money. Becker 
Decl., ¶ 12, Ex. 45 (Grove Depo.) at 154:25–
155:5. 

Disputed.  While ASTM has not calculated a 
precise number of damages, the evidence 
demonstrates that ASTM has suffered 
damage as a result of Defendant’s conduct. 
ASTM presented evidence that many people 
accessed versions of ASTM standards that 
Defendant placed online, some of whom may 
have otherwise purchased the standards from 
ASTM.  ECF No. 118-2 (Pls.’ SMF) ¶¶ 241, 
243-44 (showing over 88,000 accesses of 
ASTM’s standards from Defendant’s website 
in a 10-month period and thousands of 
downloads of ASTM’s standards from the 
Internet Archive); Def. Ex. 9 (Jarosz Depo.) 
212:16-213:3; ECF No. 198-3 (Pls.’ 2d. 
Supp. SMF) ¶¶ 98-99 (showing the 
download and access data from PRO’s 
website and in the Internet Archive showing 
seven times more views than ASTM’s total 
views across all six years). 

140. ASTM has no knowledge of any 
evidence that Public Resource caused ASTM 
any property damage or injury. Becker Decl., ¶ 
12, Ex. 45 (Grove Depo.) at 155:7–12. 

Undisputed that ASTM has no knowledge of 
evidence that Defendant caused ASTM 
property damage.  Disputed as to the 
existence of evidence that Defendant caused 
ASTM injury.  ECF No. 118-2 (Pls.’ SMF) 
¶¶ 214-15, 241, 243-45. 

141. ASTM has no evidence that Public 
Resource caused ASTM any damage to 

Disputed.  Plaintiffs presented evidence of 
Defendant’s posting versions of ASTM 
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ASTM’s reputation. Becker Decl., ¶ 12, Ex. 45 
(Grove Depo.) at 165:12–15. 

standards that contain errors online.  ECF 
No. 118-2 (Pls.’ SMF) ¶¶ 214-15, 245. 

142. Plaintiffs’ expert Jarosz was unable to 
quantify any financial losses to Plaintiffs as a 
consequence of Public Resource’s activities. 
Becker Decl., ¶ 11, Ex. 44 (Jarosz Depo.) at 
63:3–10. 

Disputed.  Mr. Jarosz stated that Plaintiffs 
had suffered financial losses but they were 
exceedingly difficult to quantify a precise 
number for those losses with great certainty.  
ECF No. 118-2 (Pls.’ SMF) ¶¶ 238-39, 246.   

143. Plaintiffs’ expert Jarosz was not aware 
of any documents showing NFPA suffered 
harm from Public Resource’s activities.  Becker 
Decl., ¶ 11, Ex. 44 (Jarosz Depo.) at 123:9–18. 

Disputed.  This is not true.  The cited 
testimony does not support the fact, and Mr. 
Jarosz stated numerous times that he relied 
on documents referenced in paragraph 133 of 
his report, among others, that show harm.   

144. Plaintiffs’ expert Jarosz’s only evidence 
of harm is statements by plaintiffs’ officers. 
Becker Decl., ¶ 11, Ex. 44 (Jarosz Depo.) at 
155–163. 

Disputed.  In addition to relying on persons 
with knowledge of relevant information, Mr. 
Jarosz relied on documentary evidence, 
including, but not limited to, documents 
showing the number of downloads of copies 
of Defendant’s copies of Plaintiffs’ standards 
and documents showing that Defendant did 
not correctly copy Plaintiff’s standards.  Mr. 
Jarosz also relied on the testimony of Public 
Resource and Carl Malamud.  See Jarosz 
Report, Tab 2. 

145. Plaintiffs’ expert Jarosz was not aware 
of any direct evidence of the impact of Public 
Resource’s activities on Plaintiffs’ financials. 
Becker Decl., ¶ 11, Ex. 44 (Jarosz Depo.) at 
160:3–6. 

Disputed.  Mr. Jarosz relied on direct 
evidence of the harm and its impact to 
Plaintiffs as cited in response to paragraph 
144 above, among other evidence. 

146. Plaintiffs’ expert Jarosz did not 
correlate Public Resource’s posting of the 
standards at issue with Plaintiffs’ revenues from 
the sale of the standards at issue. Becker Decl., 
¶ 11, Ex. 44 (Jarosz Depo.) at 177:17–178:5. 

Undisputed. 

147. Plaintiffs’ expert Jarosz did no analysis 
to distinguish the profitability of the standards 
at issue from the profitability of standards that 
have not been incorporated by reference into 

Undisputed. 
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law. Becker Decl., ¶ 11, Ex. 44 (Jarosz Depo.) 
at 183:4–15. 

148. Plaintiffs’ expert Jarosz lacks certainty 
that Public Resource’s posting of the standards 
at issue caused any economic loss to Plaintiffs. 
Becker Decl., ¶ 11, Ex. 44 (Jarosz Depo.) at 
212:11–213:3. 

Disputed.  Mr. Jarosz stated that Plaintiffs 
had suffered financial losses but they were 
exceedingly difficult to quantify.  ECF No. 
118-2 (Pls.’ SMF) ¶¶ 238-39, 246.  
Additionally, Mr. Jarosz stated that he could 
say with reasonable certainty that if people 
had not accessed or downloaded versions of 
ASTM’s standards that Defendant posted 
online, in some instances they would have 
obtained the ASTM standards from ASTM 
through legal means.  Def. Ex. 9 (Jarosz 
Depo.) 212:16-213:3. 

149. Plaintiffs’ expert Jarosz did not evaluate 
the extent of distribution of the standards at 
issue via Public Resource’s website. Becker 
Decl., ¶ 11, Ex. 44 (Jarosz Depo.) at 214:13–
215:3; 216:2–5; 245–49. 

Disputed to the extent it suggests that it 
would be possible to evaluate the extent of 
distribution of the standards via Defendant’s 
website.  Defendant does not know what 
people do with the versions of Plaintiffs’ 
standards that are posted on Defendant’s 
website.  And Defendant admitted it has no 
way to identify who downloaded, made 
additional copies of, or printed the versions 
of Plaintiffs’ standards from its website.  
ECF No. 118-2 (Pls.’ SMF) ¶¶ 247-48. 

150. ASHRAE is not aware of any revenue 
lost from the free availability of ASHRAE 
standards online. Becker Decl., ¶ 11, Ex. 44 
(Comstock Depo.) at 12:2–11; 63:10–16; 
64:20–25. 

Disputed.  The citation to Mr. Comstock’s 
testimony, which involved the observed 
impact of ASHRAE’s own postings of 
standards in its reading room on a read-only 
basis, not Public Resource’s posting of 
standards, is incredibly misleading and does 
not support the asserted proposition.  (See 
ECF No. 204-50 (Def’s Ex. 44) (Comstock 
Depo.) at 11-12).  Also, because this 
testimony does not relate to the posting by 
Defendant, ASHRAE also objects to the use 
of the testimony on the basis of relevance 
(Fed. R. Evid. 402).     
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Becker Decl., ¶ 11, Ex. 44 (Comstock Depo.) at 
63:10–16. 

155. NFPA has not identified “any direct 
correlation” between adoption of an edition and 
an increase in sales. “The only general 
correlation is that once a new version of the 
code is out, we will sell more of the new edition 
and less of the old edition, but nothing – no 
general correlation to adoption or specific 
spikes.” Becker Decl., ¶ 9, Ex. 42 (Mullen 
Depo.) at 95:3–25. 

Undisputed. 

156. NFPA does not have a number on any 
balance sheet that corresponds to the value of 
the copyrights it holds because NFPA does not 
“attempt to place any value on any intangible 
asset.” Becker Decl., ¶ 9, Ex. 42 (Mullen Depo.) 
at 140:11–18. 

Undisputed. 

157. According to NFPA’s Bruce Mullen, “If 
I had to guess, the non-business or government 
purchases is probably less than 1 percent of the 
total sales.” Becker Decl., ¶ 9, Ex. 42 (Mullen 
Depo.) at 187:14–23. 

Disputed.  Defendant’s purported fact is a 
quote from an email that was shown to Mr. 
Mullen at his deposition which he did not 
author, receive, or recognize.  Mr. Mullen 
simply did not state what Defendant alleges 
he did.   
 
Objection.  Inadmissible hearsay.   

158. Allowing “unauthorized persons” to use 
standards without training is not a cognizable 
harm. Becker Decl., ¶ 11, Ex. 44 (Jarosz Depo.) 
at 227:14–228:14. 

This is a legal conclusion and not a factual 
statement.   
 
Disputed.  The cited source addresses the 
provision of training or guidance by 
unauthorized persons.  It does not contain 
any conclusion or opinion that such training 
is not a cognizable harm or that such training 
does not cause Plaintiffs other forms of 
cognizable injuries (e.g., financial harm). 

159.  “Confusion” between incorporated 
standards and newer versions of Plaintiffs’ 
standards does not harm Plaintiffs.  Becker 

This is a legal conclusion and not a factual 
statement.   
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Decl., ¶ 11, Ex. 44 (Jarosz Depo.) at 254:14–
257:9. 

Disputed.  This statement is not supported by 
the cited source and Defendant provides no 
other basis for it.   

160. In 2002, Plaintiffs NFPA and ASHRAE 
argued that a lack of private monopoly to 
control the reproduction of mandatory building 
codes would “destroy” the “ability of private 
standards developers to underwrite the 
development and updating of their standards.” 
Dkt. 122-8, Ex. 121 (Brief of American Medical 
Assoc. et al. as Amici Curiae at 12, Veeck v. 
Southern Building Code Congress 
International, Inc., 293 F.3d 791 (5th Cir. 2002) 
(No. 99-40632)). 

Disputed to the extent it suggests that NFPA 
and ASHRAE described copyright protection 
as a “private monopoly to control the 
reproduction” of materials.    
 
Objection to Exhibit 121 as hearsay and 
lacking foundation/personal knowledge. 

161. After the Veeck decision, ASTM 
International and many other SDOs filed briefs 
seeking Supreme Court review.  In those 
briefs, they insisted, at length, that if that 
decision stood it would destroy the standards 
development process.  Dkt. 164-14.  Yet 
certiorari was not granted. 

Objection.  This statement is unsupported by 
the evidence, which attaches an amicus brief 
filed by ASTM, not “other SDOs.”  It is 
otherwise irrelevant.   
 
Disputed to the extent it states ASTM was 
seeking Supreme Court review.  ASTM was 
not a party in Veeck case.  See Veeck v. 
Southern Building Code Congress 
International, Inc., 293 F.3d 791 (5th Cir. 
2002). 

162. Plaintiffs have no evidence that they 
suffered any loss of revenues in Texas, 
Louisiana, or Mississippi since 2002, when the 
Fifth Circuit Court of Appeals decided Veeck v. 
S. Bldg. Code Cong. Int’l, Inc., 293 F.3d 791, 
796 (5th Cir. 2002) (en banc). Becker Decl., ¶ 
11, Ex. 44 (Jarosz Depo.) at 130:6–19. 

Disputed.  The Veeck decision explicitly 
stated it did not apply to standards 
incorporated by reference, like Plaintiffs’ 
standards.  Thus there would be no basis for 
expecting Plaintiffs to have suffered loss of 
revenue as a result of the Veeck decision. See 
ECF No. 118-1 (Pls.’ Mem.) at 26-27. 
 
Moreover, following the Veeck decision, the 
OFR considered and rejected the argument 
that the Veeck decision resulted in the loss of 
copyright protection in incorporated 
standards.  1 C.F.R. § 51 at 66268 (“In our 
discussion of the copyright issues raised by 
the petitioners and commenters, we noted 
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that recent developments in Federal law, 
including the Veeck decision and the 
amendments to FOIA, and the NTTAA have 
not eliminated the availability of copyright 
protection for privately developed codes and 
standards referenced in or incorporated into 
federal regulations. Therefore, we agreed 
with commenters who said that when the 
Federal government references copyrighted 
works, those works should not lose their 
copyright.”)   

163. Eleven states and United States 
territories jointly filed an amicus brief in 
support of Peter Veeck in the case Veeck v. S. 
Bldg. Code Cong. Int’l, Inc., 293 F.3d 791, 
801 (5th Cir. 2002), in which they asserted that 
“[c]opyright, while permitted by the 
Constitution, is at base only a statutory right . . 
. . On the other hand, due process is a 
constitutional right of the first order.”  Dkt. 
164-13 at 4.  

Objection.  This statement is inadmissible 
hearsay to the extent it is offered to prove the 
truth of the matter asserted.  It is otherwise 
irrelevant.   
 
 

164. People want to use the most recent 
version of ASTM’s standards, even if an older 
version is incorporated by reference into law. 
Becker Decl., ¶ 12, Ex. 45 (Grove Depo.) at 
171:5–8. 

Objection.  Lack of foundation/personal 
knowledge.  The witness lacks a basis for 
opining about what “people want.”   
 
Disputed to the extent it implies that there is 
no value to an older version of an ASTM 
standard or that older versions of ASTM 
standards do not need copyright protection. 

165. People may want to read older versions 
of standards because the older version may be 
the version that is incorporated by reference in 
a code or regulation. Becker Decl., ¶ 11, Ex. 44 
(Comstock Depo.) at 19:20–24. 

Objection.  Lack of foundation/personal 
knowledge.  The witness lacks a basis for 
opining about what “people want.”  
 
Objection by ASTM and NFPA.  The 
testimony relates only to ASHRAE standards 
and is irrelevant to ASTM and NFPA.   
 
Disputed because this is unsupported 
speculation, not a statement of fact. 
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XI. PUBLIC RESOURCE’S NOMINATIVE FAIR USE AND ABSENCE OF 
CONSUMER CONFUSION 

166. Public Resource voluntarily applies 
notices to the incorporated standards at issue on 
its website describing the process it uses to copy 
standards and disclaiming affiliation with any 
SDOs. See, e.g., an example of one of the 
standards posted on the Internet Archive, at 
https://archive.org/details/gov.law.nfpa.13.200
2; see also Dkt. 121-5 ¶ 30, Ex. 3.  

Objection.  Disputed to the extent that PRO 
failed to attach as evidence the page that 
appears at the URL 
https://archive.org/details/gov.law.nfpa.13.20
02.  Plaintiffs are unable to tell what 
information appeared when PRO posted this 
page, and PRO’s disclaimers have changed 
over time.  ECF No. 198-3 (Pls.’ 2d. Supp. 
SMF) ¶¶ 26-29.  Plaintiffs object to this 
citation as violating the best evidence rule. 
 
Disputed.  The cited exhibit shows 
application of a notice on the HTML version 
of a standard that PRO posted online in 2015 
and is not a Work at issue.  Defendant 
presented no evidence that it applied this 
notice on any PDF or HTML version of a 
standard at issue when it posted it in 2012.  
The HTML versions of at least some of the 
standards at issue in this litigation do not 
include this disclaimer. See Wise Decl. ¶ 
166, Ex. 165 (showing HTML version of 
ASTM standard D86-07).   

167. Each of the incorporated laws at issue 
has a title that contains one of the Plaintiffs’ 
names. Compl. Exs. A–C, ECF No. 1. 

Disputed to the extent it suggests that 
Plaintiffs’ standards are themselves law.  
Disputed to the extent it implies that each of 
the standards at issue has been incorporated 
by reference in its entirety or at all for the 
reasons stated in response to Paragraph 84.   

168. Public Resource displays links to 
standards incorporated by reference into the 
Code of Federal Regulations in a table that 
identifies the standards by their alphanumeric 
code, e.g., ASTM D396-98, its year, the 
developing organization, the title of the 
standard, and the C.F.R. section that 

Objection.  Defendant’s webpage is hearsay 
if it is offered to prove the truth of any of the 
matters asserted therein. 
 
Disputed to the extent PRO suggests that the 
information contained in the exhibit 
accurately reflects the current contents of its 
website.  The page in question does not 
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