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FOREWORD

The original edition of the Procedures for ASHRAE Sandards Actions (PASA), dated June 30, 1994 superseded
all previous documentation for communicating ASHRAE' s procedures as a basis for continuation (re-
accreditation) under the ANSI Organization Accreditation Method. PASA changes must be approved by the
ASHRAE Board of Directors and ANSI.

ASHRAE publishes the following types of voluntary consensus standards:

ASHRAE Standard Method of Measurement or Test
ASHRAE Standard Design

ASHRAE Standard Practice

ASHRAE Standard Rating

Most ASHRAE Standards are of the Method of Measurement or Test type. ASHRAE Standard Design and
Standard Practice documents receive the most use by consulting engineers and architects, requests for
committee participation, public review comments, and adoption by code bodies. HVAC equipment
manufacturers use al three types of ASHRAE Standards. The project committee voting memberships represent
a balance of interest (at least User, Producer, and General) so that no one category has amajority. ASHRAE
Standards are used by personsin all three-interest categories.

ASHRAE's Standard Project Committees may include persons who are not members of ASHRAE (e.g.,
physiologists, medical doctors, chemists, etc.).

The Summary of changes table has been moved to the end of the document.

s :

PASA - Procedures for ASHRAE Standards Actions
ANSI Approved: April 29, 2015

JA1782
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PROCEDURES FOR ASHRAE STANDARDS ACTIONS

1 INTRODUCTION

Founded in 1894, the American Society of Heating, Refrigerating and Air-Conditioning Engineers, Inc.
(ASHRAE) isatechnical society of more than 50,000 members, organized and operated for the exclusive
purpose of advancing the arts and sciences of heating, refrigeration, air conditioning and ventilation, the allied
arts and sciences, and related human factors for the benefit of the general public. ASHRAE sponsors aresearch
program, develops standards, publishes technical data, and organizes meetings and educational activities for
both its members and others professionally concerned with refrigeration processes and the design and
maintenance of indoor environments. The Society also strives to promote increased public awareness of the
reguirements for healthful and comfortable indoor environments.

2 SCOPE

These Procedures direct ASHRAE' s standards activities in the field of heating, refrigeration, air conditioning
and ventilation, and the allied arts and sciences. These Procedures apply to activities related to the development
of consensus for approval, revision, reaffirmation, withdrawal, and maintenance of ASHRAE Standards, and to
relations with standards-rel ated committees of other organizations.

ASHRAE leaves to trade associations the writing of rating standards unless a suitable rating standard will not
otherwise be available.

3 DEFINITIONS, ABBREVIATIONS AND ACRONYMS, AND CLASSIFICATIONS

Annex A provides definitions, abbreviations and acronyms, and classifications of ASHRAE Standards.
4 APPROVAL OF PROPOSED STANDARDS

4.1 RESPONSIBILITY

The Standards Committee is responsible for formation of project committees and the devel opment, preparation,
interpretation, revision, reaffirmation, withdrawal —and submittal to the Board of Directors or its designee for
approval — of ASHRAE Standards Actions. The Board of Directors or its designee will counsel and offer
guidance to the Standards Committee on policy level standards.

Each member of the Standards Committee is appointed to one or more subcommittees by the chair. These
subcommittees are responsible for:

= tracking the status of project committees,

» recommending ASHRAE appointments to standards-writing committees of other organizations,
monitoring their activities, and maintaining ASHRAE participation in the canvass balloting activities of
other standards-writing organizations, and

» ensuring the timely maintenance of existing standards in accordance with ASHRAE procedures;
forming interpretations committees for standards when project committees do not exist; considering
requests for devel opment of joint sponsorship agreements; and acting in coordination with cognizant
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ASHRAE Technical Committees, Task Groups or Technical Resource Groups (TC/TG/TRG) to
recommend reaffirmation or withdrawal of standards.

Project Committees are appointed to devel op and revise standards in accordance with approved written
procedures. The project committees are responsible for the technical content of standards and addenda. The
Standards Committee supervises the work of project committees to ensure that approved procedures have been
followed.

4.2 STANDARDS COMMITTEE MEMBERSHIP

4.2.1 Standards Committee

The Standards Committee is a standing general committee and its members are elected by the Board of
Directors. The members are selected from various interest groups to prevent dominance of any single interest
and may include persons from groups such as manufacturers, consultants, educators, trade associations,
government, testing/research laboratories, utilities, code bodies, contractors, consumer/users, and
environmentalists. Members of the Standards Committee must be of Fellow, Member, or Associate Member
grade. Members of Standards Committee may be Life Members or Presidential Members.

4.2.2 Standards Committee Subcommittees

The Standards Committee has the following subcommittees: a) the International Standards Advisory
Subcommittee (ISAS), b) the Intersociety Liaison Subcommittee (ILS) ¢) the Planning, Policy and

I nterpretations Subcommittees (PPIS), d) the Standards Project Liaison Subcommittee (SPLS), €) the Code
Interaction Subcommittee (CIS) , and f) the Standards Reaffirmation Subcommittee.(SRS)

4.2.2.1 International Standards Advisory Subcommittee (ISAS)

ISAS isresponsible for monitoring, reporting and submitting recommendations to the Intersociety Liaison
Subcommittee concerning ASHRAE' sregional and international standards activities. |SASis comprised of
StdC and non-StdC members with knowledge of International Standards Development.

4.2.2.2 Intersociety Liaison Subcommittee (ILS)

ILS oversees the Society’ s participation in the standards work of other standards devel opment organizations, the
American National Standards Institute (ANSI), and ANSI's Technical Advisory Groups on ISO and IEC
standards. ILSiscomprised of StdC members only.

4.2.2.3 Planning, Policy and Interpretations Subcommittee (PPIS)

PPIS oversees the maintenance and revision of all standards writing and processing procedures and policies,
recommending approvals of new Titles Purposes and Scopes and handling interpretations of existing standards
when no project committee exists and evaluates requests for joint sponsorships of SCDs. PPISis comprised of
StdC members only.

4.2.2.4 Standards Project Liaison Subcommittee (SPLS)
SPL S oversees the devel opment of standards committee documents (SCDs), training of PC Chairs, oversees
work plans, and waivers of the ASHRAE Units policy. SPLSiscomprised of StdC members only.

4.2.2.5 Code Interaction Subcommittee (CIS)

CIS oversees the participation by ASHRAE in the development of model codes and standards by other SDOs
that have relevance to ASHRAE technical interests. CISiscomprised of StdC and non-StdC members with
knowledge of model code devel opment and the deployment of building regulations.

4.2.2.6 Standards Reaffirmation Subcommittee (SRS)
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SRS serves as the project committee (consensus body) for reaffirmation, withdrawal or revision (when updating
references will not make a substantive change to the standard or guideline) of existing ASHRAE standards.

SRSisaproject committee of at least five (5) members, including at least three members of the StdC and
applicants responding to a call for members posted in ASHRAE Standards Actions. SRS acts, in limited
circumstances, as a project committee for existing standards and is subject to the rules of project committees for
reaffirmations, withdrawals, and revisions only to update references, that are not themselves reaffirmations and
do not cause a substantive change to the standard. SRS must comply with all ANSI requirements for openness,
balance and due process. SRS may act in lieu of a PC, with the advice of the cognizant TC/TG/TRG, to
recommend, reaffirm, withdraw or revise an existing standard based on updated references (that do not cause a
substantive change to the standards) or add a second system of units to an existing standard, thereby making the
existing standard useable in either Sl or IP units. (See Standards Action Annex A.)

4.3 ESTABLISHMENT OF PROJECT COMMITTEES

4.3.1 Project Committees

Project committees are authorized by the Standards Committee as either Standard Project Committees (SPCs),
which are ad hoc committees, or Standing Standard Project Committees (SSPCs). Project committees are the
consensus-forming bodies of the Society and no single interest may have a mgjority vote unless waived in
writing (including electronic communication) by the other interests (see balance, Annex A). Efforts to recruit
materially affected and interested parties from diverse interest categories to become members of a non-balanced
SPC shall be on-going and documented.

A member of the SPLSis appointed as StdC Liaison to the new project committee. A call-for-members
announcement is conducted. Drawing from the resulting applications and recruiting efforts, candidate
committee members are recommended in consideration of their personal expertise and their effect on committee
balance. Recommended members and non-policy level PC Chairs are approved by amajority vote of a
designated subcommittee of Standards Committee, normally SPLS. Standards Committee must concur by
majority vote for all policy level PC Chairs.

4.3.2 Project Committee Voting Status
Project Committees may have project committee voting members (PCV M), non-voting members (NVM),
project subcommittee voting members (PSVM), or consultants.

4.3.3 PC Activity Initiation

At thefirst official business meeting of a new PC, the PC shall vote on whether to concur with, or propose
changes to, the original TPS. The PC may conduct business (for example, pass motions) only after the
membership roster with at least 5 voting members has been approved by SPLS or the StdC. However, the PC
Chair may hold organizational meetings for individualsinterested in becoming members of the PC, and the
group may begin developing the standard or guideline.

4.3.4 Use of Subcommittees

The PC Chair may organize the committee structure using formal subcommittees. If subcommittees are used,
the Chair’ s recommendation for subcommittee Chair must be approved by SPLS. Responsibilities of various PC
subcommittees typically are to devel op drafts of one or more assigned clauses of a standard, annexes, or
addenda; prepare a system of units; prepare text in appropriate language; establish educational activities;
develop draft responses to requests for interpretation; or develop proposed responses to comments resulting
from public review. Subcommittee actions shall be submitted as recommendations for action by the parent PC.
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4.3.5 Project Committee Officers

PC officers consist of a Chair, Secretary, and in some cases aso Vice Chair(s) and Subcommittee Chair(s). The
Chair and any Vice Chairs or Subcommittee Chairs must be ASHRAE members. Only individual members as
defined in Section 4.3.6 are eligible to serve as Chair, Vice Chair or a Subcommittee Chair. The Chair shall
appoint a Secretary and recommend a Vice Chair, if the size or activity of the PC warrants one.

4.3.6 PC Members

A PC shall have individual members and designated PCs may have organizational members. Individual
members are appointed as “ personal members,” not as representatives of any organization, corporation,
partnership, or employer. An organizational member designates a representative, and at the organization’s
discretion, an alternate, to serve in the absence of the representative, to participate in PC activities in the same
manner as an individual member, except that the representative and alternate may not serve as a Chair or Vice
Chair of acommittee in accordance with 4.3.10. There shall not be more than one PCVM from any one
company, association, agency, or entity.

4.3.7 Participation in Committee Activities

Each PC member is expected to attend meetings and participate in other committee activities, such as
conference calls, letter ballots, e-mail correspondence, etc. Failure to regularly do so, without an acceptable
reason, shall be sufficient cause for the PC Chair to recommend to SPL S removal of a person from the PC
membership roster.

4.3.8 Removal for Cause

The PC Chair may recommend removal of a PC member from the roster for due cause, by submitting a
recommendation and justification in writing to the SPL S Liaison and Manager of Standards (MOS). PC Chair
recommendations for termination of the membership can be based on afailure to actively participate in the PC
proceedings or meet PC responsibilities, including but not limited to: missing two consecutive PC meetings
without prior written approval from the PC Chair; failure to attend at least 50% of scheduled PC meetings within
any twelve month period; and/or failure to return at least 60% of the letter ballots within any twelve month
period. The MOS will transmit the recommendations of the PC Chair and SPLS Liaison and related
correspondence to SPLS for action in ameeting or by letter ballot. The SPLS Chair may call an executive
session of the SPLS or the PC to discuss the matter. Failure to fully disclose any conflict of interest shall be
grounds for removal from the PC.

4.3.9 Removal for Cause Initiated by SPLS

SPLS may, without a recommendation of the PC Chair, recommend removal of one or more PC members from
the roster for any of the reasons stated in 4.3.8. SPLS may aso recommend removal of a PC member from the
roster of one or more PCs due to a conflict of interest (defined in Annex A) or aviolation of the ASHRAE Code
of Ethics by submitting a recommendation and justification in writing to the MOS.

4.3.10 Organizational Members

Subject to approval of SPLS, the PC Chair may nominate an organization as an organizational member (OM).
The designated organizational representative (OR) of the OM may serve asa PCVM or aPSVM of the PC. For
consideration of appointment as an OM, the organization should normally be a governmental agency, public
interest group, or organization that represents a number of entities such as atrade association. Organizations
such as educational institutions or corporations and partnerships engaged in commerce shall not be eligible for
OM status.

Organizations are informed of the availability of organizational memberships on specific PCs by one or more of
the following:
a) noticein ASHRAE Insights, ASHRAE Journal, ANSI Standards Action, etc.;
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b) posting on the ASHRAE Web Site;
C) pressreleasesto the applicable trade press; or
d) direct communication to potential materially-affected organizations.

4.3.11 Criteria for Considering Organizational Members
The PC Chair should consider the following criteriain nominating organizations for OM status on a PC:

a) the degree to which members of the organization are materially affected by the requirements of the
standard;

b) the ability of the representative of the organization to represent the interests of the members of the
organization;

c) the capability of the organization to provide an individual with appropriate technical or scientific
qualifications to serve astheir representative, and if desired, another individual with appropriate
technical or scientific qualifications to serve as an alternate organizational representative (AOR);

d) that an official representative of the organization has endorsed the member and the alternate to serve on
the project committee; and

€) thewillingness of the organization to abide with the terms of organizational membership.

4.4 Project Committee Size

The PC shall consist of no lessthan 5 PCVMs with no upper limit, including the Chair. In addition to the
PCVMs, the PC membership may also include PSVMsif the PC is organized into subcommittees or NVMs if
not organized into subcommittees.

5 RELATIONSHIPS WITH OTHER STANDARDS-DEVELOPING ORGANIZATIONS

5.1 General

The Standards Committee supervises ASHRAE' s participation in the standards work of other organizations
including the American National Standards Institute (ANSI) and international and regional standards
organizations including the International Organization for Standardization (1SO) and the International
Electrotechnical Commission (1EC).

5.2 Joint Sponsorship

A request to jointly sponsor a standard shall be evaluated by the Standards Committee, considering overlap of
expertise and responsibility. The evaluation must be reported to Technology Council. A recommendation for
joint sponsorship including a recommendation for the lead organization shall be forwarded to the Technology
Council and Board of Directors for approval. A recommendation against joint sponsorship shall be forwarded
as an information item to the Board of Directors. If joint sponsorship is approved by the Board of Directors,
standards-writing and approval procedures must be negotiated with the other organization by the MOS on behal f
of the Standards Committee.

The standards-writing and approval procedures should be those of the lead organizations. 1f ASHRAE
procedures are not adopted, the adopted procedures must be compatible with ASHRAE procedures in regard to
openness of proceedings, public review of drafts, and delegation of technical content to the project committee.

6 COMPLIANCE WITH AMERICAN NATIONAL STANDARDS INSTITUTE (ANSI)
REQUIREMENTS FOR ACCREDITATION

Since 1976, ASHRAE has been accredited by ANSI as a developer of American National Standards and
continuation of this accreditation shall be maintained based on ASHRAE procedures and practices for standards
devel opment meeting the criteriafor accreditation given in ANSI Essential Requirements. Due process
reguirements for American National Standards (referenced hereafter as ANSI-Essential Requirements).
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7 CRITERIA FOR APPROVAL, WITHDRAWAL, AND DISCONTINUANCE OF ASHRAE
STANDARDS

7.1 INTRODUCTION

Approva of an ASHRAE Standard requires verification that the requirements for due process and consensus
have been met. Approval thus ensures that each ASHRAE Standard is generally acceptable to the directly and
materially affected interests.

7.2 GENERAL
Standards shall be designated, developed, published, and maintained in accordance with these Procedures.

7.2.1 Public Review

7.2.1.1 Advisory Public Review (APR)

A PC may vote by majority of the voting membership to recommend to the SPLS Liaison and SPLS Chair that a
draft SCD, or portion thereof, be subjected to an APR if the PC believes that the draft contains new, unusual or
potentially controversial elements that the PC believes would benefit from increased public scrutiny prior to
finalizing the draft for publication public review (no continuation letter ballot, no roll call vote record, no
marked up roster, or submittal form is needed). Any comments received as aresult of an APR are deemed to be
"supportive" and do not need to be "resolved”. Apart from acknowledging receipt of each comment,
communication with the commentersis optional but may be undertaken to clarify acomment's intent or to invite
further participation in the standard devel opment process. The underlying concept of the APR isto gain
increased public participation early in the development process and thus to deal with, and potentialy resolve,
controversy before publication approval is sought. APRs are not submitted through the ANSI process.

7.2.1.2 Normal Track Public Review (NTPR)
A standards action approved by the PC for publication public review that meet any of the following criteria
shall be processed as a normal track:

a) there are negative votes with reason within the PC;

b) acrediblethreat of legal action (in writing) against ASHRAE has been made related to the proposed
draft;

C) theproposed draft isrelated to a Policy Level Standard ; and

d) the SPLS Liaison has natified the MOS within ten calendar days, from the receipt of the package, with
specific justification, that the PC has violated due process.

SPL S must approve the SCD before it can be issued for public review.

7.2.1.3 Fast Track Public Review (FTPR)
A standards action approved by the PC for publication public review that meet al of the following criteria shall
be processed as afast track:

a) there are no negative votes within the PC;

b) no crediblethreat of legal action (in writing) against ASHRAE has been made related to the proposed
draft;

¢) the proposed draft is not related to a Policy Level Standard (Policy Level PC Chair may request an
exception. The SPLS Chair must grant or deny the exception within ten working days of submittal); and

d) the SPLS Liaison has not notified the MOS within ten calendar days, from the receipt of the package,
with specific justification, that the PC has violated due process.

No additional approvals for issuing the SCD for public review are required.
.
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7.2.2 Publication Approval

Approva of Standards Action by the ASHRAE Board of Directors that have unresolved objectors (commenters
or negative PC votes with reason) or athreat of legal action shall be preceded by formally voted
recommendations by the project committee and Standards Committee.

Approval of Standards Actions by Technology Council that are policy level SCDs that have no unresolved
objectors and no threat of legal action shall be preceded by formally voted recommendations by the project
committee and Standards Committee. These Standards Actions shall be reported as an information item to the
ASHRAE Board of Directors.

Approval of Standards Actions that are not policy level, that have no unresolved objectors and no threat of legal
action shall be preceded by formally voted recommendations by the project committee and processed for
publication by ASHRAE Staff. These Standards Actions shall be reported as an information item to the
Standards Committee and the ASHRAE Board of Directors.

The SCD shall be deemed to have been approved by the BOD upon approval of its designee.

7.2.3 Quorum Requirements

To conduct standards-related business at a meeting of a project committee, StdC or its subcommittees,
Technology Council or the Board of Directors, a quorum must be present. A quorum exists if a majority of the
voting membership is present.

7.2.4 Voting Requirements for Standards Actions

Standards actions recommendations must be approved by the project committee (consensus body) with (1)
affirmative recorded votes by the majority of the membership of the project committee and (2) affirmative votes
from at least two-thirds of those voting, excluding abstentions of the project committee. When recorded votes
are taken at meetings, project committee members who are absent shall be given the opportunity to vote before
or after the meeting. Persons who cast negative votes on a standards action shall be requested to comment on
reasons for their negative votes. If the vote passes with one or more negative votes with reasons for those
negative votes, the results shall be held in abeyance until the comments and attempts at resolution of comments
(including those unresolved comments received in response to the formal ASHRAE public review (See
Section7.4.6) are transmitted to all eligible voters and they are given an opportunity to change their vote,
reaffirm their vote, or to vote. A written response to negative voters with reason voting at a meeting or vialetter
ballot shall be issued advising each of the disposition of the objection and the reasons why.

Standards Committee, Technology Council and the Board of Directors recommendations for standards actions
must be approved by a mgjority of those voting at a meeting of the Standards Committee, and Board of
Directors, or by letter ballot.

7.2.5 Voting Rules for Letter Ballots By Project Committees

The Chair of the PC (or its subcommittees) may authorize aletter ballot to be issued on any matter. Actions of
the PC and subcommittees conducted by letter ballot require approval by a majority of the voting membership of
the committee. Standards actions, and issuance or revision of an official interpretation require affirmative votes
of the majority of the membership and of at least two-thirds of those voting, excluding abstentions. When a
letter ballot is conducted viae-mail it isintended that members will not use “Reply to All,” but reply only to the
sender of the e-mail. A written response to objectors on a letter ballot vote shall be issued, advising each of the
disposition of the objection and the reasons why.

7.2.6 Negative Votes on Letter Ballots of PCs and Project Subcommittees
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Persons who cast negative votes on aletter ballot shall be asked if they wish to comment on reasons for their
negative votes. If the vote passes with one or more negative votes, the results shall be held in abeyance until the
comments are transmitted to all eligible voters and they are given an opportunity to reaffirm their vote, change
their vote or to vote (by letter ballot or at the next meeting). If areason isnot provided for a negative vote, the
eligible voters are informed of the negative vote by distribution of the letter ballot results.

The Chair of the entity voting by letter ballot may offer rebuttal to the comments of the negative voters. After
the eigible voters have had ample opportunity (not in excess of two weeksif by letter ballot) to reaffirm their
votes, change their votes or to the vote , the results shall befinal. If negative votes with comments are received
on the second round, al eligible voters will be informed but no further opportunities to change votes will occur.

7.3 MAINTENANCE OF STANDARDS

ASHRAE Standards shall be maintained under periodic maintenance procedures except when use of continuous
maintenance procedures has been voted by the Standards Committee. (See definitions of continuous
maintenance and periodic maintenance in Annex. A.)

When a PC does not exist, a designated subcommittee of StdC shall (a) form Interpretation Committees to
respond to requests for interpretation, and (b) with the advice of the cognizant Technical Committee, Task
Group, or Technica Resource Group, shall provide recommendations to the Standards Committee concerning
the need for reaffirmation, revision based on updated references or adding a second system of unitsto a
standard, thereby making the standard useable in either S| or 1P units, withdrawal or the need to form a new
project committeeto revise astandard. (See TC, TG, and TRG, Annex. A.)

7.4 DUE PROCESS REQUIREMENTS

The following represent the due process requirements for devel opment of consensus.

7.4.1 Openness

7.4.1.1 Access

Meetings of the Standards Committee, PCs, and their subcommittees are open to all members of ASHRAE and
to members of the public who are directly and materially affected by ASHRAE's standards activities. When
thereis adiscussion of asensitive issue or of a personal nature, the chair of any of these committees or
subcommittees may declare an Executive Session, during which only members of the committee or
subcommittee and such other individuals invited by the chair shall be present.

7.4.1.2 Barriers

There shall be no undue financial barriers to participation in project committees. Participation shall not be
conditional upon membership in ASHRAE or in any standard cosponsoring organization, or unreasonably
restricted on the basis of technical qualifications or other such requirements. (See due process in Annex A.)

7.4.1.3 Notice

Timely and adequate notice of the initiation and development of a new standard or a substantively revised
standard and the establishment of a new PC shall be on the ASHRAE web site. In addition, proposals for new
American National Standards and proposals to revise, reaffirm, or withdraw approval of existing American
National Standards shall be transmitted to ANSI for listing in Standards Action. Notices should include a clear
and meaningful description of the purpose of the proposed activity.
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7.4.2 Lack of Dominance

The standards devel opment process shall not be dominated by any single interest category, individual or
organization. Dominance means a position or exercise of dominant authority, leadership, or influence by reason of
superior leverage, strength, or representation to the exclusion of fair and equitable consideration of other viewpoints.
Unless aclaim of dominance is submitted in writing (electronic communications) by adirectly and materially
affected party, no test for dominance is required. (See Section 7.4.3, and balance, dominance, and interest
category in Annex A.)

7.4.3 Balance and Interest Categories

Historically the criteriafor balance are that a) no single interest category constitutes more than one-third of the
membership of a consensus body dealing with safety-related standards or b) no single interest category
constitutes a majority of the membership of a consensus body dealing with other than safety-related standards.

The interest categories appropriate to the development of consensus for a standard are a function of the nature of
the standard being developed. In defining the interest categories appropriate to the standards activity,
consideration shall be given at least to the following:

Producer

User

Genera

Where appropriate, more detailed categories or subcategories may be considered.

7.4.4 Additional Procedures
ASHRAE shall, as deemed appropriate and needed, provide additional forms, commentary, examples,
educational materials, and related information that will support the application and use of these procedures.

7.4.4.1 Appeals to BOD
Annex B provides an appeal mechanism for procedural complaints regarding any BOD action or inaction.

7.4.4.2 Complaints of Inactions by the Standards Committee, its Subcommittees or Project Committees

In addition to formal appeal of Board standards actions or inactions, failure of the Standards Committeg, its
subcommittee(s), or a Project Committee to consider a written request may be addressed by writing (including
electronic communication) to the Manager of Standards at any time. (See Annex D.)

7.4.5 Public Review Period
The public review comment period shall normally be the minimum allowed by ANSI unless moretimeis
justified. Limited revisions (ISCs) and addenda up to 5 pages may have a 30 day comment period.

7.4.6 Consideration of Public Review Comments Received

All comments to public review drafts shall be submitted electronically viathe online comment database. An
exception to this rule may be granted by the MOS if the commenter can demonstrate that he/she does not have
ready accessto theinternet. The PC Chair or his/her designee shall submit responses to commenters
electronically in the medium specified by MOS.

Public Review Comments received during open public review shall be reported to all members of the PC.
Prompt consideration shall be given to al public review comments, including those received through ANSI. An
effort to resolve all negative public review comments shall be made, and each negative commenter shall be
advised in writing (including electronic communication) of the disposition of the objections and reasons there
for. (Seesubstantive change in Annex A.) After consideration of comments or because of new information
received, the PC may make changes to the draft. Any substantive changes in the draft must be approved and
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voted on by the PC for publication public review. The PC may consider any public review comments received
after the close of the public review period, or shall consider them as a new proposal.

7.4.6.1 Late Comments Received Under Periodic Maintenance

Comments received after close of open public review under ASHRAE' s periodic maintenance procedures may
be held for consideration at the next revision at the discretion of the PC.

7.4.6.2 Comments Received Under Continuous Maintenance

An SSPC that is designated by the Standards Committee as operating under continuous maintenance procedures
shall take documented, consensus action on each request for change to any part of its standard.

7.4.7 Consideration of Standards Proposals
Prompt consideration shall be given by the Standards Committee to proposals made for devel oping new
standards or revising, reaffirming, or withdrawing existing standards.

7.4.8 Records

Records shall be maintained to provide evidence of compliance with the record retention policy in the ANS
Procedures. Records concerning new, revised, or reaffirmed periodic maintenance standards shall be retained
for one complete standards cycle, or until the standard isrevised. Records concerning new, revised or
reaffirmed continuous maintenance standards shall be retained for a minimum of five years or until the standard
iscompletely revised or reaffirmed. Records concerning withdrawn standards shall be retained for at least five
years from the date of withdrawal.

7.5 CONSENSUS
Evidence of consensus associated with the approval of an SCD by the PC shall be documented.

7.6 CRITERIA FOR APPROVAL

With respect to any proposal to approve, revise, or reaffirm an ASHRAE standard, evidence shall be considered
that:
(@) the applicable procedures were followed.
(b) the SCD iswithin the scope of ASHRAE's ANSI registered standards activities,
(c) notice of the development process for the standard was provided to ANSI in accordance with PINS or
its equivalent,
(d) any identified conflict with another ASHRAE or American National Standard was addressed in
accordance with the ANS| ER,
(e) other known national standards were examined with regard to harmonization and duplication of content,
and if duplication exists, there is a compelling need for the standard,
(f) ANSI’s patent policy is met,
(g) ANSI’s policy on commercial terms and conditions is met if applicable,
(h) consensus was achieved, including evidence of the following:
i.  the applicable procedures were followed;
ii.  the SCD iswithin the scope of the registered standards activity;
iii.  declaration that conflicts with another ANS have been addressed per procedures,
iv.  aroster of the consensus body indicating the votes of each member, each member’ s interest
category and a summary of the vote; and
v. identification of all unresolved negative views and objections, with the names of the objector (s),
and areport of attempts toward resolution.
(i) Any appeal meeting the criteriaof B1 through B6 of Annex B was completed.
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In addition, ASHRAE shall consider any evidence provided that the proposed standard is contrary to the public
interest, contains unfair provisions, is unsuitable for national use, contradicts federal law(s), or istechnically
inadequate.

ASHRAE shall not approve standards that duplicate existing or proposed American National Standards unless
there is a compelling need.

7.7 CRITERIA FOR WITHDRAWAL OF STANDARD

7.7.1 Requirements
In considering a proposal for withdrawal of an existing ASHRAE Standard, the Standards Committee shall
consider evidence that:
(a) due process requirements were met,
(b) consensus was achieved concerning the withdrawal of the existing standard, or consensus is lacking for
its continued approval,
(c) the proposal for withdrawal as an ANSI/ASHRAE Standard was provided to the administrator(s) of the
appropriate USA Technical Advisory Group(s) and
(d) any appeal to ASHRAE was compl eted.

7.7.2 Withdrawal for Cause
In the case of aproposal to withdraw an existing ASHRAE Standard for cause, the Standards Committee shall
consider evidence that:
(@) asignificant conflict exists with an American National Standard,
(b) ANSI's patent policy was violated,
(c) opportunity for consideration of revision was given but revision was not completed, or
(d) the ASHRAE Standard:
1. iscontrary to the public interest,
2. containsunfair provisions,
3. istechnicaly inadequate, or
4. isunsuitable for national use.

7.7.3 Other Bases for Withdrawal of Approval

The ASHRAE Board of Directors or its designee also may withdraw approval of an ASHRAE SCD upon (a)
advice of counsel, based on evidence of alegal nature, or (b) consideration of facts that have subsequently come
to the attention of the Board.

7.8 STANDARD PROJECT DISCONTINUANCE

7.8.1 Project Discontinuation Due to Lack of Membership
If a PC Chair and membership are not submitted by the TC or SPLS Liaison within twelve months after the
project is approved, the MOS shall:
a) automatically discontinueif thisis anew project where the formation of a PC and TPS have been
approved, or
b) where arevision committee has been authorized, automatically refer the disposition to SRS for either
reaffirmation publication public review or withdrawal public review.

Waivers for project discontinuation shall be approved by SPLS and StdC. If the project is discontinued
ASHRAE shall notify ANSI.

7.8.2 Project Discontinuation Due to Lack of Performance
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If the PC has not officially met for 12 months or is not advancing the development of the SCD in atimely
manner then the SPLS Liaison shall determine whether another Chair should be sought or, whether the matter
should be sent back to PPIS to re-evaluate the need for the project. If the project is discontinued ASHRAE shall
notify ANSI.

7.9 Final Notice
Notice of the final action on standards shall be announced on the ASHRAE web site.

7.10 Emergency Interim Standards Action

Emergency Interim Standards Action may be taken by the Saciety President, without completing all elements of
due process, on an ASHRAE standard that has been published or has received publication approval by the Board
of Directors. An Emergency Interim Standards Action has effect for limited duration and is for the exclusive
purpose of correcting errors, other than errata, when failure to take timely corrective action would:

a) substantively undermine the purpose or technical credibility of the standard, taken as awhole, or
b) constitute undue risk to health or safety of the public or users of the standard.

The Manager of Standards shall notify ANSI if Emergency Interim Standards Action has been taken on a
published or candidate American National Standard.

When an Emergency Interim Standards Action is taken, the Standards Committee shall initiate concurrent
development of arevision or addendum, or initiate withdrawal procedures, to permanently correct the problem
using ASHRAE' s consensus procedures. |f corrective standards action is not approved by the Board of
Directors for publication within two years, the Emergency Interim Standards Action shall be immediately
terminated. (See Annex D.)

7.11 Interpretation Requests of Standards

Interpretation requests for a standard must be submitted to the MOS in writing. The Assistant Manager of
Research & Technica Services or the Chair of the current or past cognizant PC or the Chairs designee may
respond in writing to_ written requests for unofficial persona interpretations. Cognizant SSPCs, if they exist,
and SPCs that have not yet been disbanded will be asked to respond to requests for officia interpretationsin
writing. If no PC exists, StdC will form an Interpretations Committee (1C) to respond. Procedures for
interpretations of published SCDs are provided in StdC MOP Reference Manual Section 10. An issuance or
revision of an official interpretation requires affirmative votes for the magjority of the memberships of each
approving and of at least two-thirds of those voting, excluding abstentions.

7.-12 Interpretation Requests of ASHRAE Standards Development Procedures

Interpretations requests for ASHRAE' s standards devel opment procedures must be submitted to the MOSin
writing. ASHRAE Staff may respond in writing to written requests for unofficial personal interpretations.
Requests for official interpretations of procedures shall be submitted to PPIS. An issuance of an official
interpretation requires affirmative votes for the mgjority of the memberships of PPIS and of at |east two-thirds
of those voting, excluding abstentions.

8 PROCEDURES FOR SYNCHRONIZATION OF THE ASHRAE AND INTERNATIONAL
STANDARDS REVIEW AND APPROVAL PROCESS

When opportunities arise, the Standards Committee will encourage PCs to synchronize the review and approval
process for ASHRAE and international standards consistent with ANSI procedures. If it is recommended that
ASHRAE should use the expedited procedures for the identical adoption of an International Standards
Organization (1SO) or International Electrotechnical Commission (IEC) standard the proceduresin ANSI
Procedures for the National Adoption of 1SO and |EC Standards as American National Standards shall apply.
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9 PATENTS
ASHRAE agrees to comply with the Patent Policy as stated in ANSI Essential Requirements.

10 COMMERCIAL TERMS AND CONDITIONS

ASHRAE agrees to comply with the Commercial Terms and Conditions policy as stated in ANSI Essential
Requirements.

11 ANTITRUST POLICY
ASHRAE agrees to comply with the Antitrust Policy as stated in ANSI Essential Requirements.

12 PINS

At the initiation of a project to develop or revise an ASHRAE American National Standard, ASHRAE shall use
the ANSI Project Initiation Notification System (PINS) form. Comments will be addressed in accordance with
clause 2.5 of the current version of the ANSI ER.
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This normative annex is part of the Procedures (PASA)

ANNEX A: DEFINITIONS, ABBREVIATIONS AND ACRONYMS, AND CLASSIFICATIONS

Al DEFINITIONS

addenda: revisionsto astandard in the form of a supplement.

alternate organizational representative (AOR): an individual empowered by an organizational member of a
project committee to act on their behalf in the activities of the project committee when the representative of the
organizational member is absent.

annex: an appendix or attachment. See informative annex and normative annex

balance: acondition existing when &) no single interest category constitutes more than one-third of the
membership of a consensus body dealing with safety or b) no single interest category constitutes a majority of
the membership of a consensus body. (Also see 7.3.3)

clause: the basic component in the subdivision of the text of a standard. See subclause and
paragraph.

code intended standard: A standard intended to be adopted as a code using code language.

code language document: A document that presents a set of requirements related to the design,
application, or use of HVYAC&R and related technol ogies where al or portions of the document may
be enacted as mandatory enforceable requirements by a political jurisdiction. Portions intended to be
enforced (normative) are written in mandatory, enforceable language. Portions not intended to be
enforced are identified as informative and are to be located in informative notes, in informative
annexes (appendices) or in other advisory documents. See annex, informative annex, informative
notes and normative annex.

cognizant TC/TG/TRG: the ASHRAE Technical Committee, Task Group, or Technical Resource Group
within whose scope a particular standard’ s technical content most logically falls. The cognizant TC/TG/TRG
provides technical advice to the Standards Committee when a Standard Project Committee does not exist.

conflict (between standards): refers to a situation where, viewed from the perspective of an implementer, the
terms of one standard are inconsistent with the terms of another standard such that implementation of one
standard necessarily would preclude proper implementation of the other standard in accordance with its terms.

Conflict of interest: any incompatibility between an individua’s private interests and his or her fiduciary
duties as an ASHRAE volunteer.

consensus: substantial agreement, in the judgment of a duly appointed authority, reached by directly and
materially affected interest categories. Substantial agreement means much more than a simple mgjority, but not
necessarily unanimity. Consensus requiresthat all views and objections be considered, and that an effort be
made toward their resolution. It isnot required that each separate interest subcategory reach consensus on the
standard. For ASHRAE standards projects and any jointly sponsored standards projects that use ASHRAE
Procedures, the project committee is the consensus forming body. “Duly appointed authority” means the Board
of Directors of ASHRAE and, in the case of jointly sponsored standards, the Boards of Directors of ASHRAE
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and the joint sponsor(s). For American National Standards, “duly appointed authority” means the ANSI Board
of Standards Review.

continuous maintenance: maintenance of a standard by an SSPC for which procedures have been established
to consider and process proposed changes as they are received.

dominance: a position or exercise of dominant authority, leadership, or influence by reason of superior
leverage, strength, or representation to the exclusion of fair and equitable consideration of other viewpoints.

draft types:
advisory public review draft: adraft submitted for public review that contains unusual, potentially
controversia or new elements that the project committee believes would benefit from increased public
scrutiny prior to finalizing the draft for publication public review.

publication public review draft: a draft approved for public review that will proceed directly to publication
if, as a conseguence of the review, no substantive changes are made to the draft.

working draft: an unapproved draft produced for consideration by the project committee or a subcommittee.

due process: acourse of proceedings carried out in accordance with established rules and principles. Due
process allows for equity and fair play for all participants. It means that any person with adirect and material
interest in a standard has aright to participate by () expressing a position and its basis, (b) having that position
considered, and (c) appealing if adversely affected.

Emergency Interim Standards Action: action taken by the Society President, without completing all elements
of due process, on an ASHRAE standard that has been published or has received publication approval by the
Board of Directors. An Emergency Interim Standards Action has effect for limited duration and is for the
exclusive purpose of correcting errors, other than errata, when failure to take timely corrective action would:

(a) substantively undermine the purpose or technical credibility of the standard taken as awhole, or

(b) constitute undue risk to health or safety of the public or users of the standard.

errata: alist of errors discovered after a document is published.

Examples: typographical errors
misprints
misspellings
grammatical errors
omission of material approved by the StdC
erroneous inclusion of material

fast track: an approval procedure for astandards committee document that meets these criteria:

a. thereare no negative votes within the PC,;

b. no credible threat of legal action (in writing) against ASHRAE has been made related to the
proposed draft;

c. theproposed draft is not related to a Policy Level Standard (Policy Level PC Chair may request an
exception. The SPLS Chair must grant or deny the exception within ten working days of
submittal); and

d. the SPLS Liaison has not notified the MOS within ten calendar days, from the receipt of the
package, with specific justification, that the PC has violated due process.

(See normal track)
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five-year review: areview of need for standards action, scheduled so that processing and final approval of the
resulting recommended action may reasonably be expected within five years from the date of Board approval of
publication of ASHRAE Standards and Guidelines, or within five years of ANSI approval as an American
National Standard.

foreword: introductory remarks, not part of the standard.

independent substantive change (ISC): a substantive change that is independent of any other substantive
change and that does not significantly affect any other requirement in the standard. See substantive change.

informative annex: additional information of a non-mandatory nature. Changes to informative annexes are
considered non-substantive. Informative annexes can be changed or deleted without requiring public review. See
normative annex and notes.

informative language: language used in those elements of an SCD for which compliance is not required, often
characterized by the use of “should” or “may.”

Informative notes: explanatory information, appearing in a standard, that does not contain requirements or any
information considered indispensable for the use of the standard. Informative notes are to begin with the word
“(Informative Note(s))” and be placed after the section of the standard to which the note applies. If the
“informative note” is more than two sentences, the information shall be placed in an informative annex and
referred to by the informative note. Where there is more than one informative note, the notes must be numbered
sequentially.

interest: the perspective of a member of a project committee, asjudged by his or her present and past sources of
income, fees, or reimbursements of related expenses, in the context of the purpose and scope of the project
committee. The perspective may also be judged by the recorded views of the individual, or of any organization
he/she is employed by or of which he/she isa member.

interest category: acategory identified to represent a specific interest.

interest categories: aclassification of project committee member interests. For some projects, it may be
appropriate to designate subcategories of one or more interest category. Default interest categories are:

Producer: A member who represents the interest of those that produce materials, products, systems, or services
covered in the project scope.

User: A member who represents the interest of those that purchase or use materials, products, systems, or
services other than for household use covered in the project scope.

General: A member who cannot be categorized in any other approved interest category covered in the project
scope.

Additional examples of interest categories and subcategories that have been used can be obtained from the
MOS.

International Organization for Standardization (ISO): an international non-treaty standards organization
based in Geneva, Switzerland. Its members, national standards bodies, promulgate standards covering all fields
except electrical. The American National Standards Institute is the U.S. member body.
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international organizational liaison (IOL): a non-voting representative of an international trade or
professional organization, international standards committee, or other group with an interest in the work of the
PC.

interpretation: the written explanation of the meaning of specific provisions of a standard or guideline, as
determined by the project committee or the interpretations committee in response to an inquiry.

interpretations committee (IC): a committee of technically qualified individuals whose function isto interpret
an ASHRAE standard or guideline.

mandatory language: language that prescribes the requirements of a standard in a manner that is clear and
unambiguous. It provides a basis for determining, without a doubt, whether or not compliance with the standard
has been achieved. It is often characterized by the use of “shall” or “must.”

non-substantive changes: non-substantive changes are limited to:

a) changestothe main body of text of the standard or guideline to update information references; to
correct errata, punctuation or grammar, typographical errors or style; or to add equivalent Sl or |-P
values;

b) changesto the foreword, membership rosters, or other adjuncts not part of the standard or guideline;
and

¢) changesto informative appendices or annexes not part of the standard or guideline.

normal track: an approval procedure applied to astandards committee document that meets one or more of
these criteria:
a) receivesone or more negative votes upon approval for publication or
b) where ASHRAE receives awritten legal threat or
¢) isapolicy level standard.
(See fast track)

normative annex: additional information of a mandatory nature which, for reasons of convenience, is placed
after the main body of the document. See informative annex.

Non-Voting Member (NVM): An NVM is an additional type of membership for PCs not formally organized
into subcommittees. NVMs are not eligible to vote on PC motions. NVMs are not included in interest balance
Or quorum requirements.

organization: agroup of people representing a particular interest such as atrade association, public interest
group, or government agency.

Organizational Member (OM): An OM is an organization with a voting representative on the PC that
represents the interests of that particular organization rather than serving as an individual.

policy level document: astandards committee document designated as “policy level” by the Board of
Directors or the Board' s designee.

Project Committee Voting Member (PCVM): PCVMs are eligible to vote on PC motions. PCVMs are also
eligible to vote on subcommittee motions to which the PCVM is appointed.

Project Subcommittee Voting Member (PSVM): PSVMs are eligible to vote on subcommittee motions to
which the PSVM is appointed. PSVMs are not eligible to vote on PC maotions. PSVMs are not included in
interest balance and quorum requirements for the PC.
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periodic maintenance: review and action on anominal 5-year cycleto revise a standard or to reaffirm or
withdraw a standard.

project committee (PC): a Standard Project Committee or Standing Standard Project Committee.

public review comment: views and/or objections to standards or addenda to standards submitted in accordance
with procedures specified in the public review draft during a public review.

rating: the assigned values of those performance characteristics, under stated conditions, by which a piece of
equipment may be chosen to fit its application. These values apply to al equipment of like nominal size and
type (identification) produced by the same manufacturer.

standard rating: arating based on tests performed at standard rating conditions.

application rating: a rating based on tests performed at application rating conditions (other than standard rating
conditions).

rating conditions: a set of operating conditions under which alevel of performance is determined or
measured.

standard rating conditions: rating conditions used as the basis of comparison of performance characteristics.
shall: averb use to indicate a requirement.
should: averb used to indicate a recommendation.

SPLS liaison: a member of the Standards Project Liaison Subcommittee (SPLS) assigned to act asa
Standards Committee advisor to a project committee.

standard: adocument established by authority or rule that defines properties, processes, dimensions, materials,
relationships, procedures, concepts, nomenclature, or test methods for rating purposes. Adherence to due
processin its development and achievement of consensus are conditions of approval.

standards action: an action recommending or approving publication of a new, revised, or reaffirmed standard
or withdrawal of a standard.

Standards Action: a periodical published by ANSI to inform interested persons about American National
Standards (ANSs), including proposals to initiate projects to develop or revise ANSs, announce intent to
reaffirm or withdraw existing ANSs, communicate status of international standards, announce public review of
proposed or revised procedures of ANSI accredited standards devel opers, etc.

Standard Project Committee (SPC): a committee of technically qualified individuals with a balanced
representation of interests whose function isto formulate, review, reaffirm, or revise an ASHRAE standard. The
SPC is the consensus-forming body and is responsible for the technical content of the standard. It is discharged
upon publication of the standard.

Standing Standard Project Committee (SSPC): acommittee similar in membership and function to a
Standard Project Committee except that the committee has a continuing assignment of duties and responsibilities
with respect to a standard. It is expected to provide addenda as needed, generate revision on aregular basis, and
render interpretations.
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subcommittee, project committee: a group of individuals appointed by the project committee chair from
among the project committee membership who vote on subcommittee activities and whose responsibility it isto
develop drafts of one or more assigned sections of a standard, annexes, or addenda; devel op draft responses to
reguests for interpretation; or develop proposed responses to comments resulting from public review; al
submitted as recommendations for action by the parent project committee.

substantive change: a change that involves an important (has value, weight or consequence), fundamental (is
the foundation, without which it would collapse), or essentia (belongs to the very nature of athing) part or
changes the meaning of the material or that directly and materially affects the use of the standard. Changes that
may be found substantive when examined in context.

(@ “shall” to“should” or “should” to “shall;”

(b) addition, deletion or revision of mandatory requirements, regardless of the number of changes; or

(c) addition of mandatory compliance with referenced standards.

Changes or deletions made to portions of a draft not intended as part of the approved standard (e.g., a foreword,
informative annex or note), are not considered substantive.
See independent substantive change.

system of units: inch-pound units (1-P) or International System of Units (SI).

Technical Resource Group (TRG): acommittee of technical experts appointed by TAC, to prepare or review
technical material for standards, the ASHRAE Handbook, Journal articles and technical papers.
unit conversions - definitions:

alternate system of units: the system of unitslisted second (expressed in parentheses when dual systems, |-P
and Sl are used, expressed in either consistent rational or equivalent values.)

equivalent: exact arithmetic conversions, also called “soft conversion.”
primary system of units: the system of unitslisted first (expressed in rational values).

rational: based on, or derived from, logical or coherent numbers. Rational values are usually, but not
necessarily, rounded numbers. Rational values are not necessarily bound by mathematical equivalency of the
primary and secondary units systems. The conversion process is sometimes called “hard conversion.”

unresolved public review commenter: an individual who, during the comment period, submitted public review
comments to a proposed or revised draft standard, guideline or addendum, was not satisfied with the committee
response to those comments and, within the time period and procedure specified in the response, requested to
remain “unresolved”.
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A2 ABBREVIATIONS AND ACRONYMS

ANS American National Standard

ANSI American National Standards I nstitute

ASHRAE American Society of Heating, Refrigerating and Air-Conditioning Engineers, Inc.

BOD Board of Directors

CIS Code Interaction Subcommittee

IC interpretations committee

IOL international organizational liaison

I-P inch-pound units: units using inches, pounds, and other designations; as opposed to Sl
unitsin the metric system. Examples are: foot, Btu, horsepower, gallon.

ISC independent substantive change

ISO International Organization for Standardization

MOS Manager of Standards

PC Project committee. Refersto both an SPC and an SSPC. The use of this acronym means that a
procedure applies to both.

PCVM project committee voting member

PPIS Planning, Policy and Interpretation Subcommittee

PSVM project subcommittee voting member

SCD Standards Committee Document

SI Le Systeme International d' Unites; the international agreement on the metric system of units. A
practical system of units divided into three classes: base units, derived units and supplementary
units. The base units are composed of the units of the following seven quantities: length (meter),
mass (kilogram), time (second), electric current (ampere), thermodynamic temperature (Kelvin),
amount of substance (mole), and luminous intensity (candela).
The second class of Sl units contains derived units, i.e., units that can be formed by combining
base units according to the algebraic relations linking the corresponding quantities. The names and
symbols of some units thus formed in terms of base units can be replaced by special names and
symbols which can themselves be used to form expressions and symbols of other derived units.
A third class of Sl units, called supplementary units, contain the Sl units of plane and solid angle.
(Ref. Le Systeme International d’ Unites)
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SPC Standard Project Committee. The use of this acronym means that a procedure applies only to an
SPC and not to an SSPC.

SSPC Standing Standard Project Committee. The use of this acronym means that a procedure applies
only to an SSPC and not to an SPC

SPLS Standards Project Liaison Subcommittee

SRS Standards Reaffirmation Subcommittee

StdC Standards Committee

TAC Technical Activities Committee

TC Technical Committee appointed by the TAC

TRG Technical Resource Group appointed by TAC

TG Task Group appointed by the Technical Activities Committee

TPS Title, Purpose and Scope
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This normative annex is part of the Procedures (PASA)

ANNEX B: APPEALS OF BOARD OF DIRECTORS’ STANDARDS ACTIONS OR INACTIONS

B1 SCOPE

This procedure applies to appeals of ASHRAE Standards and of jointly sponsored standards for which
ASHRAE isthe lead sponsor.

B2 APPEALABLE MATTERS

An action or inaction of the Board of Directors (BOD) to adopt a new ASHRAE standard, an addendum
to an existing standard, or to revise, reaffirm, or withdraw an existing ASHRAE standard is subject to

appeal.

B3 WHO MAY APPEAL

Any person directly and materialy affected by the publication of anew, revision, reaffirmation, or
withdrawal of an ASHRAE standard, or lack of such action, may appeal the BOD action or inaction. The
appellant must be an unresolved public review commenter, associated with a new, revision, reaffirmation
or withdrawal of the ASHRAE standard being appealed, or a PC member who cast a negative vote with
reason(s) in relation to his/her vote on the consensus body associated with the creation, revision,
reaffirmation or withdrawal of the ASHRAE standard being appealed.

B4 SCOPE OF APPEAL AND BURDEN OF PROOF

An appeal of aBOD standards action or inaction shall be solely based upon procedural grounds. When
appeals are filed, the appellant shall demonstrate that ASHRAE Standards devel opment procedures were
not followed. Appeals arguments that are based on actions that took place in previous revision cycles will
not be considered.

BS CONTENT OF APPEALS

Each appeal shall:

(a) ldentify the appellant, and include the appellant’ s contact information;

(b) Substantiate that the appellant is directly and materially affected by action(s) being appea ed;

(c) Identify with precision the standard or portions thereof, and the procedure(s), alleged improper
action or inaction appealed;

(d) State concisely the basis for the appeal, the remedial action requested, and the nature of any injury
to appellant which might accrue from the matter appeal ed;

(e) Include any summary supporting data or documentation relied upon as the basis for the appeal;

(f) Consolidate information to be as concise as possible;

(g) Only include information that was made available to the PC prior to the final vote of the PC;

(h) Include the filing fee.
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B5.1 FILING FEE

Each appeal shall be accompanied by afiling fee in the amount established by the Technology Council.
Thefiling feeis predetermined and shall be listed on the Appeals Submittal Form. The fee may be waived
or reduced by the Chair of the Technology Council upon sufficient evidence of hardship submitted by the
appellant. If thefiling fee is not submitted by the appeal filing deadline date by the appellant then the
appeal shall be dismissed unless an exception has been granted prior to the close of business on the filing
deadline date.

B5.2 COPIES

It shall be the responsibility of the appellant to submit an electronic copy and if requested by the Manager
of Standards, up to twenty-five (25) paper copies of each appeal filed at the time of the original electronic
submittal.

Bo6 NOTIFICATION PROCEDURES

Within 15 days following BOD action on a standard, that resultsin approval of anew, revision,
reaffirmation or withdrawal of a standard or addenda to a standard, the Manager of Standards (MOS)
shall notify in writing (including el ectronic communication) all unresolved public review commenters
and/or a PC member who cast negative votes with reason(s) in relation to his/her vote on the consensus
body of the BOD action and inform them of their right to appeal that action.

B6.1  Anappeal, must be received by the Manager of Standards (MOS) of ASHRAE within 15
working days of the date on the notification letter regarding the BOD action. The Chair of the Appeals
Board may grant an extension, if requested prior to the close of the initial 15 working day period and if
sufficient justification is provided.

B6.2 Normally, any standards action by the BOD will be suspended during pendency of appeal(s),
appropriately filed. The President may, however, maintain the BOD action until and if the Appeals Panel
decides to dismiss the appeal, without a hearing, up to a maximum of 90 days. If the Panel decidesto
dismiss the appeal without a hearing, the President may maintain the action until the next meeting of the
Board of Directors. The appealed BOD action shall be immediately suspended if the Appeals Panel does
not dismiss the appeal .

B6.3 The MOS shall acknowledge receipt of the appeal, copy acknowledgement to the Chief Staff
Officer, notify the President, and send copies of the appeal to the Appeals Board Chair and to the Chairs
of Technology Council, Standards Committee and the Project Committee (PC) which developed or
revised the standard, if applicable. Upon receipt of the appeal, an Appeals Panel will be established in
accordance with Section B8 for the purpose of determining if the appeal will be heard or if the appeal will
be dismissed without a hearing.

B7 APPEALS BOARD

B7.1 An AppeasBoard and achair of the Board shall be appointed by the ASHRAE President, with the
approval of the Board of Directors. The Appeals Board shall have 15 members. The Appeals Board shall
consist of past members of the BOD, past members of the Standards Committee or Technology Council,
and/or persons who are knowledgeable about the ANSI Standards development process.
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B7.2 Terms of Membership

Terms shall be staggered so that approximately one-third of the membership of the Appeals Board is
appointed each year. Members shall be appointed for aterm of three years commencing on July 1, and
shall be eligible for reappointment for one additional 3-year term, for atotal of two consecutive terms. A
member of the Appeals Board may serve beyond the normal two-term limitation if the member is serving
as chair, provided the term of chair is contiguous with the six-year tenure as a member. The tota
maximum length of service under such circumstances would be nine years.

B7.3 Vacancies
A vacancy in the membership of the Appeals Board shall befilled for the remainder of the term by an
individual appointed by the ASHRAE President.

B7.4 Conflict of interest

A member of the ASHRAE Appeals Board shall act at all timesin a manner that promotes confidence in
the integrity and impartiality of ASHRAE's processes and procedures and should avoid a conflict of
interest or the appearance of a conflict of interest in connection with all ASHRAE Appeals activities.
Should the Appeals Board Chair have a conflict of interest with any appeal he/she shall select another
member of the Appeals Board to serve is his/her place with respect to consideration of that appeal.

If amaterially affected party (either the appellant or the respondent) asserts that it believes a member of
the ASHRAE Appeals Board has a conflict of interest, that materially affected party is required to state
the reason(s) for its belief. That information shall then be forwarded to the member of the ASHRAE
Appeals Board identified as having a possible conflict for that person’sresponse. If that member
disagrees with the assertion, then the Chair of the ASHRAE Appeals Board shall make afinal
determination as to whether a conflict of interest exists.

Members of the ASHRAE Appeals Board who are disqualified from a particular discussion shall not
participate in the arguments, deliberations or decisions.

B7.5 When appedls of jointly sponsored standards are being considered by ASHRAE as |ead sponsor
or by ANSI, the joint sponsor shall assist in preparing or responding to appealsin itsfield of expertise.

B8 CONSIDERATION OF APPEALS

B8.1 When an appeal isreceived by ASHRAE Headquartersin accordance with Section B6.3 six
members of Appeals Board shall be randomly selected from a pool of all Appeals Board members that do
not have a conflict to hear the appeal. At least four of those selected shall be appointed as the Appeals
Panel and the other 2 shall be appointed as alternates. The Appeals Panel alternates will participate in the
hearing activitiesin the event that one of the four other members are unable to serve. The Appeals Board
chair will chair the Appeals Panel.

B8.2 Members of the Appeals Panel shall not have been a PCVM or PSVM on the project committee that
is the subject of the appeal during the three years prior to the standards action under appeal. Members of
the Appeals Panel shall not have voted on the draft that is the subject of the appeal as a member of the
Standards Committee or Board of Directors.

B8.3  The Appeals Panel shall first decide if the appeal shall be dismissed without a hearing. Non-
compliance with Section B5 or lack of grounds for an appeal may be reasons for dismissal. To assist in
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this decision, the Appeals Panel Chair may request arebuttal statement from the respondent (the Chair of
the Standards Committee or his/her designee, or the Chair of the PC or his/her designee), as appropriate.
The Appeals Panel Chair shall inform the appellant within 30 days of the receipt of the rebuttal whether
the appeal will be dismissed without a hearing, decided after a hearing, or decided without a hearing.

B8.4 If the appeal is not dismissed, the BOD action which has been appealed shall be immediately
suspended, if not already suspended according to the first sentence of B6.2, and each claim in the appeal
shall be considered separately and basic grounds given for each decision. The Appeals Panel shall decide
whether a hearing is warranted or if a decision can be made and reported to the President on the appeal
without a hearing.

B9 HEARING OF APPEALS

B9.1 Notice

If the appeal isto be heard, the Appeals Panel chair shall arrange for consideration of the appeal by
meeting, or documented tel ephone conversations. Both the appellant and the respondents (the Chair of the
Standards Committee or hig’her designee, or the Chair of the PC or the Chair’s designee, as appropriate)
shall be given at least 45 days notice of the hearing date (from the date on the notification letter), location,
and time for a hearing or 30 days notice of the hearing date (from the date on the notification letter) for a
hearing conducted by conference call. The 30 or 45 days may be waived if the appellant and the
respondents agree in writing (including e ectronic communication). During this period arebuttal of the
written statement of appeal shall be submitted to the MOS who shall distribute it to the Appeals Panel and
to the Appellant. The rebuttal, if not previously requested, from the respondent(s) shall be due within 15
working days of the date on the letter of notification. The Chair of the Appeals Panel may grant an
extension if requested prior to the close of theinitial 15 working day period and if sufficient justification
is provided. The rebuttal statement shall be sent to the MOS, who shall distribute it to the appellant and
the Appeals Panel.

B9.2 The Hearing

At the hearing, the appellant and respondent(s) shall provide the Chair of the Appeals Panel with 15
copies of an outline of their oral presentation or a copy of what will be displayed for their electronic
presentation. No new issues outside of those issues raised in the submitted appeal may be presented at the
hearing. Only documentation that the Appellant/Respondent has already been given, which supports
raised issues, will be permitted in the presentation. Both the Appellant and the Respondent are permitted
to have people speak on their behalf (i.e.: experts). However, each party is only allowed a designated
amount of time and that time will be shared by any and all people speaking for that party. No additional
time will be granted for guests, speakers, experts, etc.

B9.3 A Standards Committee Liaison and the BOD Ex-Officio member of the Standards Committee
shall be invited by MOS to attend the hearing. The hearing shall be open to representatives of directly
and materially affected persons, athough the number of any interest group may be limited at the
discretion of the Appeals Panel Chair. Anyone planning to attend the hearing shall notify the MOS within
aminimum of 15 days prior to the hearing date. The deliberations of the Appeals Panel shall be held in
Executive Session.

B10 APPEALS PANEL DECISION

The Appeals Panel shall decide within 45 days of the hearing, by majority vote, that the appeal, or any
parts of the appeal, be upheld or denied. The Appeals Panel Chair shall, within 14 days following the
Appeals Panel’ s decision, notify the appellant(s), Chief Staff Officer, Director of Technology, Manager of
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Standards, President, Chair of Technology Council, Chair of the Standards Committee, and Chair of the
PC of the decision. The decision of the Appeals Panel to uphold, deny, or dismiss an appeal shall be
final. If the appeal is dismissed or denied by the Appeals Panel, the action of the BOD, which was
appealed shall become effective immediately.

29

PASA - Procedures for ASHRAE Standards Actions
ANSI Approved: April 29, 2015

JA1810



Case 1:13-cv-01215-TSC Document 122-8 Filed 12/22/15 Page 132 of 174
USCA Case #17-7035  Document #1715850 Filed: 01/31/2018  Page 60 of 573

This normative annex is part of the Procedures (PASA)

ANNEX C: COMPLAINTS OF ACTIONS OR INACTIONS BY THE STDC, ITS
SUBCOMMITTEES OR PCs

In addition to formal appeal of BOD Standards actions or inactions (PASA Annex B), failure of the StdC,
its subcommittee(s), or a PC to consider awritten request may be addressed by writing to the MOS at any

time.
a)

b)

f)

A written complaint shall be sent to the MOS and the MOS shall forward it to the Chair of the
Committeein question. The MOS shall acknowledge receipt of the complaint (i.e., Subject
Committee Chair).

The Subject Committee Chair shall provide awritten response to the complainant, with a copy to
the MOS within 15 working days of receipt of the complaint. A waiver to the response period
may be requested by the Chair or ASHRAE Staff to the Chair of the next higher body. (e.g. StdC
Chair for a PC Chair). The waiver request shall be promptly addressed.

The complainant shall notify the Subject Committee Chair and MOS in writing within 15 days
from the receipt of the response whether or not the response resolves the complaint. 1f no
response is received then the higher body, the complainant and the Subject Committee Chair will
be notified that the complaint is resolved.

If the response does not resolve the complaint, the complaint shall be forwarded to the next
higher body. The next higher body shall place it on its next agendafor consideration but a
meeting shall be called no later than 15 working days after receipt of the complaint.

When the complaint has been heard by the next higher body, the Chair of that body shall notify
the complainant in writing, with a copy to MOS, and to the Chair of the committee in question of
the committee’ s decision within 15 days. (The next higher body is the committee, which
approves the actions of the committee in question).

Thefinal level to resolve the complaint shall conclude at Technology Council. Should the
unresolved complaint reach Technology Council, Technology Council shall have the authority to
decline to hear the complaint.

1

30

PASA - Procedures for ASHRAE Standards Actions
ANSI Approved: April 29, 2015

JA1811



Case 1:13-cv-01215-TSC Document 122-8 Filed 12/22/15 Page 133 of 174
USCA Case #17-7035  Document #1715850 Filed: 01/31/2018 Page 61 of 573

This normative annex is part of the Procedures (PASA)

ANNEX D: UNITS POLICY

The units use or application policy shall include, as a minimum, time-dated directions on the use of S|
and I-Pin al ASHRAE publications.

TC 1.6 shall serve as the authority on Sl and I-P usage and application.

Research projects; codes, standards, guidelines, and addenda thereto; specia publications; Insights
articles; Journal articles; and Handbooks shall be prepared using the International System of Units (SI)
and/or inch pound units (I-P) in formats approved by the Publishing and Education Council.

The Publishing and Education Council shall review annually the approved formatsto be used in
AHSRAE publications, considering suggestions from members and committees, and shall establish any
changesin the approved formats.

The Publishing and Education Council shall consider this Units Policy annually and shall recommend to
the Board of Directors the formats to use in ASHRAE publications.

(@ Theformat for ASHRAE publications shall be dual units, except in cases determined by the
Publishing and Education Council, where two separate versions are to be published, where oneis
rational Sl and the other isrational |-P. For selected ASHRAE standards and guidelines, the
Standards Committee may approve use of S| units only.

(b) Indual unit publications, the units used in calculating the work being reported shall be listed first.
The aternate system of units should follow in parentheses. Authors shall round off equivalentsin
the alternate system of units so that they imply the same accuracy asisimplied with primary
units. Exceptions require the approval of the Director of Publishing and Education. Handbook
volumes shall be published in separate Sl and |-P editions.
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This normative annex is part of the Procedures (PASA)

ANNEX E: Procedures — Emergency Interim Standards Action

E1 Justification

The burden of demonstrating need for an Emergency Interim Standards Action rests with the proposer.
Interested persons may submit proposals for Emergency Interim Standards Actions to the MOS.
Proposals must include the following information:

a) identify the proposer, affiliation and contact information:

b) identify the standard or guideline and clause containing the error,

C) describe the error claimed and provide supporting information or data, if any,

d) recommend a change in text, equation, etc. that would eliminate the error or reduce it to
acceptable limits and provide supporting information or data, if any,

€) show compliance with the criteria of Section 6.9(a) or 6.9 (b), and

f) identify the type of harm that has been or may be caused by the error.

Proposals that meet the criteria of Section 6.9 shall be forwarded to the body designated in E5.

E2 PC or PPIS Recommendation

When a PC having jurisdiction exists, the PC shall submit a recommendation to the MOS on disposition of a
proposed Emergency Interim Standards Action at a PC meeting or by letter ballot within 14 days. When aPC
does not exist, PPIS shall actin lieu of aPC.

E3 MOS Recommendation
If the PC or PPIS fails to submit a recommendation within 14 days, the MOS shall submit his’her
recommendation.

E4 Review and Comment

Upon receipt of a recommendation resulting from E2 or E3, the MOS shall circulate the proposed
Emergency Interim Standards Action and recommendation within seven days to the StdC, the Director of
Technology, and the MOS for review and comment.

ES President Will Act

A package composed of the proposed Emergency Interim Standards Action, recommendations resulting
from E2 or E3, and recommendations from the Standards Committee Chair, Director of Technology, and
MOS, whether positive or negative, shall be submitted within 14 days of receipt by the MOS for the
President’ s consideration and decision.

E6 Notifications
The MOS shall issue notification of the President’ s decision to the proposer, the Editor of the ASHRAE
Journal, and ANSI, and shall initiate implementation of the decision as appropriate.
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Release

Under the ANSI Orgam ation Merhod (PASA) dated June 30, 1994
superseded all previous documentation for communicating ASHRAE's
procedures as a basis for continuation (re-accreditation) under the ANSI
Organization Accreditation Method.

June 29, 1994

The first revision was approved by the Board of Directors on February 2,
1995 and incorporated nine changes for clarifications and in response to
comments resulting from ANSI public review of PASA.

February 2, 1995

On April 28, 1995, staff incorporated clarifying revisions to the figures in
informative Appendix C and added a new Figure 6. ANSI reaccredited
ASHRAE on August 4, 1995 based on this edition.

April 28, 1995

The third revision was approved by the ASHRAE Board of Directors on
June 27, 1996 and incorporated twelve changes in response to
recommendations in the ExXSC Appeals Panel decision letter dated April
23, 1996, the draft ANSI Report of Audit of ASHRAE procedures and
operations dated June 10, 1996, and the need for clarification.

June 27, 1996

The fourth revision included broadening the section on membership, by
allowing for possibilities for organizational membership. Additionally,
this revision incorporates some changes involving written responses to
commenters and resolution of commenters. The ASHRAE Board of
Directors approved this version January 27, 1999. ANSI reaccredited
ASHRAE on May 7. 1999.

January 27, 1999

This revision includes changes to allow the newly approved Board Policy
Committee for Standards to have oversight authority for certain project
committees. It also deleted references to specific sections of ANSI
procedures so that revision to PASA would not be necessary when section
numbering in the ANSI procedures changed. The ASHRAE Standards fip
site (ftp.ashrae.org/stds-info) is now utilized as the means for advertising
standards activities, in lieu of the ASHRAE Journal. The records
retention policy has been clarified. and the references to formal Mediation
Meetings have been removed. Finally, the appeals procedures were
modified to more closely match the ANSI appeals procedures.

ANSTI reaccredited ASHRAE on November 21, 2001.

June 29, 2000

Editorial revision of Section 6.2.1.2 made to reflect the oversight authority
of the Board Policy Committee for Standards.

February 1, 2001

Editorial revision of Sections 4.1 and 6.2 made to reflect removal of
Appendix C.

June 27, 2001

This revision included changes in Sections 6.2.1.2-6.2.1.3.2 to require
letter ballot votes for publication approval by the Consensus Body.
Appendix B3 was revised to further clarify the appeals process.

January 17, 2002

This revision includes changes in Sections 5, 6.3.6, 6.2.1.3, the Appendix
A1 definition of “balance.” and the addition of Section 8 — Patents.
Appendix B was revised to assign final approval of appeals to the Board
Policy Committee for Standards.

June 27, 2002

This revision includes changes in sections 4.1, 6.2.1, 6.2.2. A1, and A2 to
change the reference from Technical Evaluation Committees (TEC’s) to
Technical Resource Groups (TRG’s). Changes were also made to sections
6.3.1.3 and 6.7 to remove the reference to the ASHRAE fip site.

January 30, 2003
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Thisrevision includes the addition of a sentence to section 6.3.4.2
(Complaints of Inactions) that clarifies who addresses complaints.

July 3, 2003

This revision addresses the following issues. the clarification of ANSI
reguirements, removal of the Board Policy Committee for Standards
(BPCS) oversight responsibility and changes to the appeals process.

July 1, 2004

This revision replaces language that was inadvertently deleted in the
Nashville revision, to provide the provision to appoint the Appeals Panel
Chair.

June 30, 2005

This revision includes revisions to section 4.3.2 (Joint Sponsorship) so that
the MOS can negotiate terms of the joint sponsorship agreements.
Changes were made to B6, B9.1, and B9.2 to clarify the appeals process.
Section B9.2, The Hearing, was added to clarify the rules during the
Appeals hearing.

January 26, 2006

Thisrevision includes revisions to Section 4.3.2 (Joint Sponsorship) and
removes approval by Technology Council and the BOD of the final
negotiated cosponsorship agreement.

March 20, 2006

This revision includes adding the terms “including electronic
communication” to Section 4.2.1.1, Section 6.4.3.2, and B9.1. Thisalso
includes revisions to 4.3.2 to clarify the language regarding Joint
Sponsorship approval. Section 9, Commercial Terms and Conditions, was
added. The definition of contact information was added to Appendix A.
Revisions were made to Section B5 to add request for contact information
and to limit the materials that are allowed in appeals.

June 29, 2006

This revision includes adding the cm records retention policy to Section
6.3.8, adding Section 6.7, Interpretation Requests, and adding Annex C,
Units Policy to PASA per the request of ANSI.

March 2, 2007

This revision in the Introduction section includes, moving part of the
information to an informative forward.

October 24,2008

Thisrevisionin Section 3, changes Appendix to Annex.

October 24, 2008

Thisrevisionin Section 5 deletes text from ANSI Essential Requirements

October 24, 2008

Thisrevisionin Section 6.2.1, (Approval) includes Technology Council in
the approval of publication drafts

October 24, 2008

Thisrevisionincludesin Section 6.2.1.2, (Voting Requirements for
Standards Actions), changing the vote from letter ballot to recorded votes,
adding Technology Council and allowing the Board or its designees to
vote.

October 24, 2008

This revision includes the deletion of Section 6.2.1.3

October 24, 2008

w| =

Thisrevisionincludesin Section 6.2.2 (Modification of Standards) the
addition of the need for arevision to a standard.

October 24, 2008

Thisrevision to Section 6.2.4 (Substantive Changes) del etes the entire
section.

October 24, 2008

Thisrevision to Section 6.3.2 (Balance and Lack of Dominance) changes it
to read like ANSI Essential Requirements 2008.

October 24, 2008

Thisrevision to Section 6.3.3 (Interest Categories) deletes language in
order to simplify the interest categories.

October 24, 2008

AB

Thisrevision to section 6.3.4.1 (Appeals to BOD), includes the change
from Appendix to Annex and includes the deletion of identifiable, realistic
and readily available text.

October 24, 2008
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AC This revision to Section 6.3.6(Consideration of Comments Received) October 24, 2008
includes the addition of language specifying Public Review. Title reflects
as Consideration of Public Review Comments Received and within the
paragraph, “public review” was inserted.

AD Thisrevision to Section 6.4 (Consensus) was rewritten to require October 24, 2008
documentation that the consensusis in accordance with ANSI Essential
Requirements and PASA.

AE Thisrevision to Section 6.5 (Criteriafor Approval) modified letter (i) to October 24, 2008
change Appendix to Annex.

AF Thisrevision to Section 8 (Patents) was editorially modified. Removed the October 24, 2008
text “such” and “or guideline” from the first sentence.

AG Thisrevision to Appendix A includes: October 24, 2008

o Thededetion of ASHRAE Information Representative

e Modification of the definition of balance by deleting “dealing with
product standards.”

e Modified definitions of continuous maintenance definition and
interest category

o Modified definition of informative annex

Modified interest categories definition; deleted the definition for

all subcategories, user, producer and general

Added a Method of Test Standard definition

Modified the definition for normative annex

Modified the definition for public review comment

Deleted testing standard definition

Modified unresolved commenter definition

Deleted Section A3

AG Thisrevision to Appendix B includes: October 24, 2008

o Appendix B2, deleted the availability of EISA’sto be appealed to
the Board as this can be handled through the complaint process

o Appendix B3, modified who the appellant must be and how the
vote should be casted

o Appendix B5.2, inserted the word “ copies”

e Appendix 6, specified who the MOS should notify, public review
commenters and/or a PC member who cast negative votes with
reason(s) in relation to his’her vote on the consensus body

e Appendix B10, added language requiring that the Appeals Panel
vote within 45 days of the hearing whether or not the appeal is

upheld or denied.
AH Thisrevision to Section 4.1 includes the addition of the word publishing. February 25, 2011
Al Thisrevision to Section 6 title includes the addition of language for February 25, 2011
discontinuing ASHRAE standards.
AJ Thisrevision to Section 6.3.6 includes language in the first paragraph February 25, 2011

straight from the PC MOP regarding information about the online
comment database.
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AK

The revision to Section 6.5 includes added and deleted language. The
additions are from the ANSI Essential Requirements and are listed below:
¢ Notice of the development process for the standard was provided
to ANSI in accordance with PINS or its equivalent
e Identification of all unresolved negative views and objections,
with names of the objector(s), and areport of attempts toward
resolution
e The standard is within the purpose and scope approved by the
Standards Committee
e ....andif duplication exists, there is a compelling need for the
standard
e ANSI'spolicy on commercial terms and conditionsis met if
applicable
The deletion of Section 6.5 includes:
e StdC prohibitions of commercial references, exclusive use of
proprietary materials, or prescribing a proprietary agency for
quality contral or testing are met, and

February 25, 2011

AL

Therevision to Section 6.7, 6.7.1 and 6.7.2 includes the addition of
language regarding the criteriafor project discontinuance. The previous
sections 6.7 and 6.8 been renumbered due to this addition to 6.8 and 6.9
respectively.

February 25, 2011

AM

Section 6.10 was added, it includes the word writing to clearly specify the
method in which interpretation requests are received and responded to. It
also editorialy corrects the spelling of the word revision.

February 25, 2011

AN

The revision of Section 8 deletes the entire paragraph and adds a blanket
statement “ ASHRAE agrees to comply with the Patent Policy as stated in
the ANSI Essential Requirements.”

February 25, 2011

AO

The revision of Section 9 deletes the entire paragraph and adds a blanket
statement “ ASHRAE agrees to comply with the Commercial Terms and
Conditions Poalicy as stated in ANSI Essential Requirements.”

February 25, 2011

AP

This revision adds a Section 10 which includes information regarding
PINS. It states’” At theinitiation of a project to develop or revise and
ASHRAE American Nationa Standard, ASHRAE shall use the ANS
Project Initiation Notification System (PINS) form.

February 25, 2011
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AQ Therevision to Annex A includes deletions of definitions. Deleted February 25, 2011
definitions include:
o ASHRAE Alternate — a designated alternate to the ASHRAE
Representative appointed by the Standards Committee of another
organization and empowered to vote on behalf of ASHRAE on
matters dealing with standards. (See ASHRAE Representative)
o ASHRAE Representative — an official representative of ASHRAE
appointed by the Standards Committee to a committee of another
organization and empowered to vote on behalf of ASHRAE on
matters dealing with standards.
e Contact information — name, affiliation, mailing address, email
address, daytime telephone numbers and facsimile numbers
¢ Independent substantive change — a substantive change that is
independent of any other substantive change and that does not
significantly affect any other requirement in the standard. See
substantive change.
e Method of Test Standard — a standard setting forth the methods of
measuring capacity or other characteristics of a specified material,
component, or system, together with a specification of
instrumentation, procedure, and calculations.
e TC Technica Committee appointed by the TAC
AR The revision to Section A2 includes the addition of the terms below: February 25,2011
e BOD Board of Directors
e PPIS Planning, Policy and Interpretations Subcommittee
e SCD Standards Committee Document
e SPLS Standards Project Liaison Subcommittee
e SRS Standards Reaffirmation Subcommittee
e TPS Title, Purpose and Scope
Therevision to Section A2 also includes a deletion of the terms below:
e TC/ITG/TRG aTC, TGor TRG
e TC Technical Activities Committee
AS Therevision to Section 6.2.1 removes one of the approving bodies, February 25, 2011
Technology Council.
AT The revision to Section 6.2.1.2 removes Technology Council and clarifies February 25, 2011
comment resolution attempts. It also notes that comments received that are
not relevant to the proposed standards action under consideration shall be
treated as a new proposal.
AU The revision to Section 6.5 ensures that all procedures were followed and February 25, 2011
it provides the procedures for documenting consensus.
AV This revision adds a sentence to Section 10 which states: Comments will February 25, 2011
be addressed in accordance with clause 2.5 of the current version of the
ANSI ER.
AW Therevision to Annex A adds definitions for informative language and February 25, 2011
notes. It also updates the current definitions; continuous maintenance,
informative annex, normative annex, shall, should, standard, and
unresolved public review commenter.
AX The revision to Section B9.1 decreases the notice time to 30 days for February 25, 2011

appeal hearings if the appeal hearing is being held via conference call.

1
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AY The revision to Section 4.2.1.1makes PASA consistent with ASHRAE's May 15, 2012
Project Committee Manual of Procedures.

AZ The revision to Section 6.3.5 makes PASA consistent with ANSI ER. May 15, 2012

BA The revision to Annex B would provide alarger pool of members to May 15,2012
expeditiously hear appeals.

BC Therevision to Section 6.2.1.2 brings PASA in line with StdC MOP and June 27, 2012
StdC Reference Manual.

BD Therevision to Section 6.3.6 is adirect result from the ExSC comments June 27,2012
during the last public review of PASA. Procedures are included from when (PASA Reaccredited
a Project Committee makes substantive changes to the draft after 10/12/12)
consideration of comments or when new information is received.

BE Editorial change to Section 6.3.6.2, deleted last part of the sentence that September 27, 2013
states “in accordance with the continuous maintenance schedule.”

BF The revision to Section 4 adds additional information regarding Standards PASA Reaccredited
Subcommittees and its function as well as membership, most of this October 22, 2014
information was pulled from the PC MOP per ANSI’ s request to
streamline our documents.

BG The revision to Section 7.2.1adds information regarding the different types PASA Reaccredited
of Public Review and the publication approval level requirements. Section October 22, 2014
7.2.4 dso clarifies the voting requirements for Standards Actions, 7.4.2
and 7.4.3 clarifies lack of dominance and balance and interest categories.

Section 7.6 clarifies criteriafor approval. Section 7.8 allows SPLS and
StdC to approve waivers for discontinuing a project. Section 7.11 supplies
additional guidance for interpretation requests. PPI'S can approve
interpretations to the Standards Development Procedures.

BH Annex A and A2 was revised to include additional definitions. Annex B PASA Reaccredited
was revised to clarify appealable matters, content of the appeal, filing fee, October 22, 2014
notification procedures, and conflict of interest. Annex C (Complaints of
Actions or Inactions by the StdC, its Subcommittees or PC’s) and Annex
E (Emergency Interim Standards Action) were added into PASA.

BI Annex A - editorial updates were made to the definitions: notes and code November 10, 2014
language document. “Notes’ is nhow “Informative Notes”.

BJ Section 4.2.2.6 clarified SRS will comply with ANSI requirements of PASA Reaccredited
openness, balance and due process. Section 7.11 adds the Chair’ s designee April 29, 2015
can also issue official interpretations of standards. Section 11 Antitrust
Policy was added to PASA. Annex A, informative notes was clarified.

Annex B removes the option for technical appeals.
BK Section 7.4.4.1 was editorially corrected to mirror Annex B. (removes PASA - editorial

technical appeals)

September 3, 2015

1
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FORM FOR PROPOSALS FOR 2011 NATIONAL ELECTRICAL CODE®

INSTRUCTIONS — PLEASE READ CAREFULLY FOR OFFICE USE ONLY
Type or print legibly in black ink. Use a separate copy for each proposal. Limit Tag#:
each proposal to a SINGLE section. All proposals must be received by NFPA by
5 p.m., EST, Friday, November 7, 2008, to be considered for the 2011 National Date Rec’d:

Electrical Code. Proposals received after 5:00 p.m.. EST, Friday, November 7, 2008,

will be returned to the submitter. If supplementary material (photographs, diagrams, reports.
etc.) is included. you may be required to submit sufficient copies for all members and
alternates of the technical committee,

Please indicate in which format you wish to receive your ROP/ROC I:l electronic |:| paper D download
(Note: If choosing the download option, you must view the ROP/ROC from our website; no copy will be sent to you.)

DM vssmunsssimsimnsssinonn SOOI i b S st vsinzio. o N
Company
Street Address City State Zip

Please indicate organization represented (if any)

1. Section/Paragraph

2. Proposal Recommends (check one): I:l new text I:l revised text I:’ deleted text

3. Proposal (include proposed new or revised wording, or identification of wording to be deleted): [Note: Proposed text should be in
legislative format: i.e., use underscore to denote wording to be inserted (inserted wording) and strike-through to denote wording to be deleted
(deleted-wording).|

4. Statement of Problem and Substantiation for Proposal: (Note: State the problem that would be resolved by vour recommendation; give the
specific reason for your Proposal. including copies of tests, research papers. fire experience, ete. If more than 200 words. it may be abstracted for
publication.)

5. Copyright Assignment
(a) [_]1 am the author of the text or other material (such as illustrations, graphs) proposed in this Proposal.

(b) [[] Some or all of the text or other material proposed in this Proposal was not authored by me. Its source is as follows (please
identify which material and provide complete information on its source):

I agree that any material that [ author, either individually or with others. in connection with work performed by an NFPA Technical Committee shall be considered to
be works made for hire for the NFPA. To the extent that [ retain any rights in copyright as to such material, or as to any other material authored by me that [ submit for
the wse of an NFPA Technical Commitiee in the drafting of an NFPA code, standard, or other NFPA document, 1 hereby grant and assien all and full rights in
copyright to the NFPA. I further agree and acknowledege that [ acquire no rights in any publication of the NFPA and that copyright and all rights (n materials
produced by NFPA Technical Commitiees are owned by the NFFA and that the NFPA may register copyright in its own nane.

Signature (Required)
PLEASE USE SEPARATE FORM FOR EACH PROPOSAL « NFPA Fax: (617) 770-3500

Mail to: Secretary, Standards Council, National Fire Protection Association, 1 Batterymarch Park, Quincy, MA 02169-7471
2007
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FORM FOR PROPOSALS FOR 2008 NATIONAL ELECTRICAL CODE®

Mail to: Secretary, Standards Council
National Fire Protection Association BOROREICE EREGNLY
1 Batterymarch Park, P.O. Box 9101 Log #
Quiney, Massachusetts 02169-7471 Date Rec'd

Fax to: (617) 770-3500

Notes: 1. All proposals must be received by 5:00 p.m. EST on Friday, November 4, 2005.
Proposals received after 5:00 p.m. EST, Friday, November 4, 2005, will be returned to the submitter.

2. Type or print legibly in black ink. Limit each proposal to a SINGLE section. Use a separate copy for each proposal.

3. If supplementary material (photographs, diagrams, reports, ete.) is included, you may be required to submit
sufficient copies for all members and alternates of the technieal committee.

Please indicate in which format you wish to receive your ROP/ROC: O eleetronic W paper [ download

Date Name Tel. No.:

Company

Street Address

Organization Represented (if any)

1. Section/Paragraph
2. Proposal Recommends (check one) [ new text [revised text O deleted text

3. Proposal (include proposed new or revised wording or identify wording to be deleted). Noie: Proposed text
should be in a legislative format: i.e., use underscore to denote wording to be inserted (inserted wording} and strike-through to denote

wording to be deleted (deleted-wording).

4, Statement of Problem and Substantiation for Proposal. Note: State the problem that will be resolved by your recommendation;
give the specific reason for your proposal and include copies of the tests, research papers, fire experience, ete. If more than 200 words,
it may be ahstracted for publication.

5. |4 This Proposal is original material. Note: Original material is considered to be the submitter’s own idea based on or as a
result of his'her own experience, thought, or research and, to the best of his’her knowledge, is not copied from another source.

1 This Proposal is not original material; its source (if known) is as follows:

If you need further information on the standards-making process, please contact the
Standards Administration Department at (617) 984-7249.
For techniecal assistance, please call NFPA at (617) 770-3000.

I hereby grant the NFPA all and full rights in copvright, in this proposal, and I understand that I acquire no rights in any
publication of NFPA in which this proposal in this or another similar or analogous form is used.

Signature (required)

PLEASE USE SEPARATE FORM FOR EACH PROPOSAL
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Pace, John </O=ASTM/OU=FIRST ADMINISTRATIVE

RO GROUP/CN=RECIPIENTS/CN=JPACE>
Sent: Tuesday, March 24, 2009 5:29 AM

To: Hooper, Kathe <khooper(@astm.org>
Subject: Fw: Question related to copyright

Fyi ... I thought 1 had cc'd you!

-----Original Message-----

From: Pace. John

To: FRVANBUREN@dow.com <FRVANBUREN@dow.com>
Sent: Mon Mar 23 17:49:07 2009

Subject: RE: Question related to copyright

Dear Mr. Van Buren:

I am responding on behalf of Kathe Hooper as she oversees all licensing and special permissions requests for ASTM International.

First. Kathe has correctly stated ASTM Organizational policy: ASTM does not allow the posting of any of our copyrighted standards
or other intellectual properties on the open Internet for possible free access or download.

Second, the Disclaimer and Copyright notice of the European Patent Office does not provide sufficient protection nor use restraint if
we allowed such such a request. There is no definition or limit as to who mayv access or download the copyrighted information from
the EPO website. and there is no "click thru" license agreement addressing who would assume liability on further downstream use and
control of the ASTM intellectual property.

If DOW wishes to assume responsibility to include lost revenues incurred by ASTM from such free posting, we can arrange with
DOW and the EPO to have posted on this site a cover page of the standard with the abstract and metadata, and a link whereby any
individual who needs a copy may obtain the pdf version via a click thru agreement, and the resulting pdf standard version download
will come dircctly from the ASTM server. For such downloads, ASTM would keep record and charge DOW on all copies
downloaded on a monthly basis until the arrangement was officially terminated.

If you wish to pursue this arrangement, we will be meore than willing to cooperate and work with vou.

Best Regards-
John Pace

John Pace

Vice President. Publications and Marketing
ASTM International

610-832-9632

jpace{@astm.org

JA1834
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Sent: Wednesday, March 18, 2009 12_37 PM
To: Hooper, Kathe
Subject: RE: Question related to copyright

Dear Mrs. Hooper,

Your refusal is regrettably difficult to accept for us. Therefore [ will provide you with some additional explanation on the factual
sitnation.

We as an opponent in an European patent opposition are obliged to provide the documents mentioned in our notice of opposition as a
hardcopy. Otherwise the opposition board of the European Patent Office will not consider the document. So this is one of the
responsibilities of Dow in an European Patent Opposition.

As mentioned before the documents are placed by the European Patent Office on a public website (European patent oppositions are
essentially of public nature). However. the following is explicitly mentioned at this section of the EPO websile (section in red by me):

Disclaimer and copyright

The Online File Inspection service gives users access to the information contained in the European Patent Office (EPO) databases
connected to the service. The EPO cannot assume liability for the correctness, completeness or quality of the information thus
accessed, nor can it guarantee that it is up to date. Documents viewed via this service. particularly non-patent literature items. may be
subject to copyright. Before copying or using such documents in other electronic or printed publications, it is up to users of the Online
Public File Inspection service to check whether the permission of the author, publisher or other right holder is required. Where no
third-party rights exist or are affected. the EPO gives permission for the information retrieved to be reproduced together with an
indication of the source, provided that the content is correctly reproduced.

So the EPO has explicitly included this copyright notice.

The step of submitting supporting information by the opponent at the EPO is uncoupled from the responsibilities of the EPO and
visitors of this section of the EPO website. The copyright aspects of downloading information from the website of the EPO have been
addressed by the EPO.

I hope this additional information will allow you to provide me with information how to obtain your permission for supplying the EPO
with the necessary copy of the ASTM standard. Please do not hesitate to contact me if you would like to have additional information.

JA1835
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Kind rcgards.

Document #1715850

Frits van Buren

Dr. F.R. van Buren
Intellectual Capital Management

PTC-1 /439 building - office 103

Dow Benelux B.V,

P.O. Box 48

4530 AA Terneuzen

The Netherlands

T+31115672372 -F +31 115 673315
frvanburen@dow.com
Handelsregisternr, 24104547

From: Hooper. Kathe [mailto:khooperi@astm org|
Sent: Monday, March 16, 2009 8:14 PM

To: Van Buren. Frederik (FR)
Subject: RE: Question related to copyright

Dear Mr. van Buren:

This 1s in response to your email of 12 March (copy below).

Filed 12/22/15 Page 149 of 174
Filed: 01/31/2018

Page 77 of 573

We are unable to grant permission as ASTM policy does not permit the posting of ASTM standards on public websites.

Kindest regards.

Kathe Hooper (Mrs.)

ASTM International

100 Barr Harbor Drive, PO Box C700
West Conshohocken. PA 19428-2959
phone: 610-832-9634

fax: 610-832-9635

JA1836
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cmail: khooperiastm.org

From: Van Buren, Frederik (FR) ilto:FRVANBUREN @ dow.com]
Sent: Thursday, March 12, 2009 10:43 AM
To: Custserv

Subject: Question related to copyright
Dear Mrs. or Mr..

March 03, 2009 a colleague of me (J. Kirsting - Dow Chemical - USA) ordered standard ASTM 1238 - 85 from [HS.

On this standard it is mentioned:

Copyright ASTM International

Provided by IHS under license with ASTM

No reproduction or networking permitted without license from IHS.

and

Sold to: Dow Chemical, 01742693

Not for resale. 2009/3/3 20:37:9 GMT

For an European patent opposition we need to file a hardcopy of this standard at the European Patent Office (EPQ) in Munich in
Germany. The documents filed at an opposition are placed on a public section of the website of the EPO as pdf files. There they can
be red and downloaded.

I would like to have your permission for filing a copy of this standard at the European Patent Office in Munich.

1 first submitted this question at IHS, but they referred to you for further information.
Kind regards.

Frits van Buren

Dr. F.R. van Buren

Terneuzen Intellectual Capital Management
PTC-1 /439 building - office 103

Dow Benelux B.V

P.O. Box 48

4530 AA Terneuzen

The Netherlands
T+31115672372-F+31 115673315
frvanburen@:dow.com

Handelsregisternr, 2410454
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Hooper, Kathe </O=ASTM/OU=FIRST ADMINISTRATIVE

e GROUP/CN=RECIPIENTS/CN=KHOOPER >
Sent: Thursday, July 9, 2009 3:33 PM

To: "Victor Palacios' <vic_3{@hotmail.com>
Subject: RE: Request (nao)

Dear Mr. Palacios:
Thank you for all your email and the information provided.

After further review of your request, ASTM is unable to grant permission to reproduce ASTM standards B584
and B208 in your thesis. You may reference the standards (by designation number and title) and refer readers
to the ASTM website (www.astm.org) where they may purchase the standards.

Thank you for your interest in ASTM standards.

Kind regards,

Kathe Hooper

ASTM International

100 Barr Harbor Drive, PO Box C700
West Conshohocken, PA 19428-2959
phone: 610-832-9634

fax: 610-832-9635

emall: khooper@astm.org

From: Victor Palacios [mailto:vic_3@hotmail.com]
Sent: Wednesday, July 08, 2008 5:38 PM

To: Hooper, Kathe

Subject: RE: Request (nao)

Dear Mrs. Kathe Hooper:

My mailing address is:

“Talleres Unidos Cevallos”

Eloy Alfaro 1702 y Argentina

Guayaquil, Ecuador

Postal Code: EC090101

Please be so kind to let me know the fees | need to cancel and all the information about the money transfer.
Thank you very much for all your help.

Kind regards,

Victor Palacios

De: Hooper, Kathe [mailto:khooper@astm.org]
Enviado el: miércoles, 08 de julio de 2009 15:28
Para: Victor Palacios

Asunto: RE: Request (nao)

Dear Victor,

Please send your complete mailing address for the license agreement.

JA1839
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Also, please note that the license will give permission to make up to 5 copies (only) of the ASTM standards.
No further reproduction of the ASTM standards (in full or in part) is permitted at University libraries or other

places.

Kind regards,

Kathe Hooper

ASTM Internationa!

100 Barr Harbor Drive, PO Box C700
West Conshohocken, PA 19428-2959
phone: 610-832-9634

fax: 610-832-9635

emafl: khooper@astm.org

From: Victor Palacios [mailto:vic_3@hotmail.com]

Sent: Monday, July 06, 2009 4:54 PM

To: Hooper, Kathe

Subject: RE: Request (nao)

Dear Mrs. Kathe Hooper:

The digital copies will be delivered in CD-ROM.
Thanks for your help.

Victor Palacios

Page 81 of 573

De: Hooper, Kathe [mailto:khooper@astm.org]

Enviado el: lunes, 06 de julio de 2009 14:52
Para: Victor Palacios
Asunto: RE: Request (nao)

Dear Mr. Palacios,

Thank you for your response. | have an additional question regarding the digital copies (PDF). How will you

deliver the PDF files (i.e. CD-ROM, DVD?)
Thank you.

Kind regards, Kathe

Kathe Hooper

ASTM International

100 Barr Harbor Drive, PO Box C700
West Conshohocken, PA 19428-2959
phone: 610-832-9634

fax: 610-832-9635

emarll: khooper@astm.org

From: Victor Palacios [mailto:vic_3@hotmail.com]

Sent: Monday, July 06, 2009 2:27 PM
To: Hooper, Kathe
Subject: RE: Request (nao)

JA1840
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Dear Mrs. Kathe Hooper:

I need to make 1 original document (printed), 3 printed copies and two digital copies {in pdf format as part of the thesis so
it can’t be reproduced), that’s 4 printed copies and twe digital copies. These documents will be distributed as follows:

1 copy stays with the thesis director,

1 copy and 1 original digital copy for the Mechanical Engineering library

1 original, 1 copy and 1 original digital copy for the Central Campus Library

| hope this information is the one you need, thanks in advance for all your help,

Victor Palacios

De: Hooper, Kathe [mailto:khooper@astm.org]
Enviado el: lunes, 06 de julio de 2009 10:24
Para: vic_3@hotmail.com

Asunto: RE: Request {nao)

Dear Mr. Palacios:
This is in regard to your email of 1 July (copy below).

Before we can proceed with your request to include ASTM standards B584 and B208 in your thesis, we will
need to know how many printed copies of your thesis will be made and distributed. Once we receive this
information, we will be happy to send a license agreement outlining the fees and conditions involved.

Please note that ASTM policy requires a fee for the rights to reproduce and distribute printed copies of ASTM
standards. Also, ASTM does not permit the posting of ASTM standards on public websites or the distribution

of the PDF files.
Thank you for your interest in ASTM standards.

Kind regards,

Kathe Hooper (Mrs.)

ASTM International

100 Barr Harbor Drive, PO Box C700
West Conshohocken, PA 19428-2959
phone: 610-832-9634

fax: 610-832-9635

emarl: khoogper@astm.org

From: Naouri, Sarah

Sent: Thursday, July 02, 2009 9:21 AM
To: Hooper, Kathe

Cc: srvcout

Subject: FW: Request (nao)

Hi Kathe,
Sorry for all the emails today! Would the below permission request be something you handle? Please advise. Thank you.
Best Regards,

Sarah Naouri
ASTM International
Customer Relations Representative

JA1841
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From: Custserv

Sent: Thursday, July 02, 2009 8:45 AM
To: Naouri, Sarah

Subject: FW: Request

From: Victor Palacios [mailto:vic_3@hotmail.com]
Sent: Wednesday, July 01, 2009 3:46 PM

To: Custserv

Subject: Request

Greetings,

My name is Victor Palacios, I'm from Ecuador and | bought two standards: B584 and B208 through a friend's credit card
{Jose Eduardo Rossel) two years age (approximately). 'm making a thesis for my degree in Mechanical Engineering. The
thesis is about the fabrication of copper alloy casting C86500 according to the ASTM Standard B584 for marine

applications. The reason | write this email is because | would like your authorization to use these standards as annex
documents in the thesis. Obviously | can’t publish them without your authorization.

As | said, my name is Victor Palacios Cevallos, the university | studied is Escuela Superior Politecnica del Litoral (ESPOL), my
thesis director is Ignacio Wiesner Falconi (email: iwiesner@espol.edu.ec), Mech. Eng. The university’s web page is

www.espol.edu.ec, the faculty's web page is www.fimep.espol.edu.ec.

If there is a farmal procedure of doing this, please let me know.
Thanks in advance,

Victor Palacios
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current version.

CAUTION: The ASTM standards available on this site are the versions and year-dates actually
referenced in the respective federal regulation or law. The ASTM standard referenced MAY NOT BE
THE MOST RECENT OR UP-TO-DATE version available. It is possible that the standard and/or
technology at issue has changed or been updated during the period of time since the regulation/law
was enacted. As a non-governmental organization, ASTM does not control which ASTM standards
(and versions thereto) are referenced in federal regulations or laws.

Send comments or questions to service@astm.org
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The purpose of this site is to provide the public with access to ASTM International standards
(“ASTM Documents”) which have been referenced or incorporated into federal regulation or
laws. Please use this site to review these standards. The ASTM Documents are provided as a
public service, and you represent that you will not make any commercial use of the ASTM
Documents available here. These ASTM Documents are available for review only, and
hardcopies and printable versions will continue to be available for purchase. By clicking on any
ASTM Document, you agree to be bound by the terms of this agreement both as to this and each
subsequent use you make of the ASTM Document, and you are responsible for ensuring that the
terms of this agreement are met.

IMPORTANT- READ THESE TERMS CAREFULLY BEFORE ACCESSING ANY ASTM
DOCUMENT. By accessing any ASTM Document you are entering into a contract, and
acknowledge that you have read this License Agreement, that you understand it and agree to be
bound by its terms. If you do not agree to the terms of this License Agreement, promptly exit this
site.

License: ASTM grants you, the ASTM visitor, a nonexclusive and nontransferable license to
view online the content of the ASTM Document(s). The ASTM Document is designed to be
viewed online only - there are no “print,” “save,” or “cut and paste” options - and the license
granted to you by this agreement does not include the right to download, reproduce, store in a
retrieval system, modify, make available on a network, use to create derivative works, or
transmit the content of the ASTM Document in any form or by any means, electronic,
mechanical, photocopying, recording, scanning, or otherwise.

This license is specifically granted conditioned on your completion of the on-line
registration form and you represent that the information you provided is truthful and
accurate.

Copyright: This site and all of its content are protected by copyright pursuant to U.S. and
international copyright laws. You may not copy or download any of the material contained on
this site in whole or in part without the express authorization of ASTM. You may not publish,
modify, transmit, reproduce, create new works from, distribute, sell, loan, nor in anyway exploit
any of the material contained on this site in whole or in part, without the express authorization of
ASTM.

Trademark: Except as indicated, ASTM owns all trademarks, service marks, certification
marks, and logos featured on this site, including the terms "ASTM," ASTM International” and
the "American Society for Testing and Materials." Use of these marks without the express
written permission of ASTM is expressly prohibited.

Indemnification: You agree to indemnify and hold ASTM, its directors, officers, members,
and employees harmless from any claims, demands, or damages, including attorney fees,
asserted by any third party due to or arising out of your use of or conduct on the site or of any
ASTM Document.

Disclaimer of Warranty and Liability: ASTM MAKES NO REPRESENTATION THAT
THE DOCUMENTS ON THIS SITE ARE THE MOST RECENT OR UP-TO-DATE VERSION
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OF THE ASTM STANDARDS CURRENTLY AVAILABLE. IT IS THE VISITOR’S
RESPONSIBILITY TO DETERMINE IF THE DOCUMENT MEETS THEIR
REQUIREMENTS OR PURPOSES.

ASTM SHALL NOT BE LIABLE FOR ANY DIRECT, SPECIAL, INDIRECT, INCIDENTAL,
CONSEQUENTIAL, OR PUNITIVE DAMAGES, INCLUDING WITHOUT LIMITATION,
LOST REVENUES OR LOST PROFITS, WHICH MAY RESULT FROM THE USE OF,
ACCESS TO, OR INABILITY TO USE THESE MATERIALS. UNDER NO
CIRCUMSTANCES WILL THE TOTAL LIABILITY OF ASTM TO YOU BASED ON ANY
CAUSE OF ACTION EXCEED $100.

Miscellaneous: As a condition of your use of this site, you agree not to use the site for any
purpose that is unlawful or prohibited by this agreement.

Use of the site by you is unauthorized in any jurisdiction that does not give effect to all
provisions contained in this agreement.

If any part of these terms and conditions is held to be invalid or unenforceable for any reason
including, but not limited to, the warranty disclaimers and liability limitations specified above,
then the invalid or unenforceable provision will be deemed superseded by a valid enforceable
provision that most closely matches the intent of the original provision and the remainder of the
agreement will remain in full force and effect.

A printed version of this agreement shall be admissible in judicial or administrative proceedings
based upon or relating to this agreement to the same extent and subject to the same conditions as
other business documents and records originally generated and maintained in printed form.

These terms and conditions constitute the entire agreement between you and ASTM with respect
to your use of the site. You acknowledge that, in providing you access to and use of the site,
ASTM has relied on your agreement to be legally bound by these terms and conditions.

This agreement shall be construed and interpreted pursuant to the laws of the Commonwealth of
Pennsylvania applicable to agreements wholly entered into and performed in Pennsylvania,
excluding that body of law dealing with conflict of laws. Any legal action, suit, or proceeding
arising out of or relating to this agreement or the breach thereof shall be instituted in a court of
competent jurisdiction in Pennsylvania, and each party hereby consents and submits to the
personal jurisdiction of such court, waives any objection to venue in such court and consents to
the service of process by registered or certified mail, return receipt requested, at the last known
address of such party.

You may not assign or transfer your rights or obligations under this agreement.
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The purpose of this site is to provide the public with access to ASTM International standards (“ASTM

Documents”) which have been referenced or incorporated into federal regulation or laws. Please use m
this site to review these standards. The ASTM Documents are provided as a public service, and you

represent that you will not make any commercial use of the ASTM Documents available here. These o®o 00
ASTM Documents are available for review only, and hardcopies and printable versions will continue oo

to be available for purchase. By clicking on any ASTM Document, you agree to be bound by the
terms of this agreement both as to this and each subsequent use you make of the ASTM Document,
and you are responsible for ensuring that the terms of this agreement are met.

IMPORTANT- READ THESE TERMS CAREFULLY BEFORE ACCESSING ANY ASTM DOCUMENT.

By accessing any ASTM Document you are entering into a contract, and acknowledge that you have
read this License Agreement, that you understand it and agree to be bound by its terms. If you do not
agree to the terms of this License Agreement, promptly exit this site.

ASTM Training:
Apply standards
more effectively

Train at our location
or yours, and get
instruction on the
most important
License: standards you use
ASTM grants you, the ASTM visitor, a nonexclusive and nontransferable license to view online the

content of the ASTM Document(s). The ASTM Document is designed to be viewed online only - there

are no “print,” “save,” or “cut and paste” options - and the license granted to you by this agreement

does not include the right to download, reproduce, store in a retrieval system, modify, make available
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Please indicate your acceptance of the following terms for accessing the NFPA online
document you have selected (“the Online Document”) by scrolling down the page and
clicking "I AGREE" to connect. By clicking on "I AGREE," you accept the terms of this
agreement

This is a legal agreement between you (the NFPA visitor) and the NFPA for access to
and use of the Online Document. By clicking on “I AGREE” below and by using the
Online Document, you agree to be bound by the terms of this agreement both as to this
and each subsequent use you make of the Online Document, and you are responsible
for ensuring that the terms of this agreement are met. If you do not agree to the terms of
this agreement, click on the “Return to the Home Page” button below.

GRANT OF LICENSE. NFPA grants you, the NFPA visitor, a nonexclusive and
nontransferable license to view online the content of the Online Document. The Online
Document is designed to be viewed online only - there are no “print,” “save,” or “cut and
paste” options - and the license granted to you by this agreement does not include the
right to download, reproduce, store in a retrieval system, modify, make available on a
network, use to create derivative works, or transmit the content of the Online Document
in any form or by any means, electronic, mechanical, photocopying, recording,
scanning, or otherwise.

COPYRIGHT. You acknowledge that the content of the Online Document is
copyrighted and owned by NFPA and is protected by U.S. copyright law and
international treaty provisions. You acquire no proprietary interest in the Online
Document or any of the information displayed therein. Nothing herein is intended to
prohibit you from making limited, non-commercial use of the content of any NFPA
codes, standards, guides, and recommended practices to the extent that such use is a
“fair use” under the copyright laws of the United States. However, such fair use does not
include the disabling, circumventing, or otherwise evading the read-only or other
technological measures that limit copying of the content of the Online Document. No
copying beyond that permitted by “fair use” shall be permitted without the express
written permission of the NFPA. Permission will be considered based on a written
request to the Associate General Counsel, NFPA, 1 Batterymarch Park, P.O. Box 9101,
Quincy, MA 02269-9101. Print and full-featured electronic versions of NFPA codes,
standards, guides, and recommended practices, including the Online Document, are
available for purchase through this web site or by contacting NFPA at 1-800-344-3555.

WARRANTY LIMITATION AND DISCLAIMER OF LIABILITY. THE ONLINE
DOCUMENT IS PROVIDED TO YOU “AS” IS” AND WITHOUT WARRANTIES OF ANY
KIND, EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATIONS THE IMPLIED
WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR
PURPOSE. NFPA SHALL NOT BE LIABLE FOR ANY DAMAGE OR LOSS OF ANY
KIND ARISING OUT OF, RESULTING FROM, OR IN ANY WAY RELATED TO THE
ONLINE DOCUMENT, INCLUDING WITHOUT LIMITATION, (A) ANY ERRORS IN OR
OMISSIONS IN THE CONTENT OF THE ONLINE DOCUMENT; (B) THE
UNAVAILABILITY OR INTERRUPTION OF ACCESS TO THE ONLINE DOCUMENT;
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(C) YOUR USE OF ANY EQUIPMENT OR SOFTWARE IN CONNECTION WITH
USING THE ONLINE DOCUMENT; AND (D) YOUR USE OF THE CONTENT AND
INFORMATION OR OPINIONS CONTAINED IN THE ONLINE DOCUMENT. OTHER
IMPORTANT NOTICES AND DISCLAIMERS OF LIABILITY ARE CONTAINED IN THE
INTRODUCTORY MATERIALS INCLUDED AT THE BEGINNING OF ALL PRINT AND
ELECTRONIC VERSIONS OF NFPA CODES, STANDARDS, GUIDES, AND
RECOMMENDED PRACTICES, INCLUDING THE ONLINE DOCUMENT, AND ARE
INCORPORATED HEREIN BY REFERENCE. SOME STATES RESTRICT
WARRANTY AND REMEDY EXCLUSIONS AND LIMITATIONS, AND, TO THE
EXTENT OF SUCH RESTRICTIONS, THE FOREGOING LIMITATIONS MAY NOT
APPLY TO YOU. IN SUCH STATES, NFPA'S LIABILITY SHALL BE LIMITED TO THE
GREATEST EXTENT PERMITTED BY LAW.

MISCELLANEOUS. The terms of this agreement may be changed from time to
time. NFPA may suspend or discontinue providing the Online Document to you
with or without cause and without notice. NFPA may pursue any remedy legally
available to it if you fail to comply with any of your obligations hereunder. The failure of
NFPA to enforce any provision hereof shall not constitute or be construed as a waiver of
such provision or of the right to enforce it at a later time.

You may not assign or transfer your rights or obligations under this agreement.

This agreement shall be construed and interpreted pursuant to the laws of the State of
Massachusetts applicable to agreements wholly entered into and performed in the State
of Massachusetts, excluding that body of law dealing with conflict of laws. Any legal
action, suit, or proceeding arising out of or relating to this agreement or the breach
thereof shall be instituted in a court of competent jurisdiction in the State of
Massachusetts, Norfolk County, and each party hereby consents and submits to the
personal jurisdiction of such court, waives any objection to venue in such court and
consents to the service of process by registered or certified mail, return receipt
requested, at the last known address of such party.

The terms of this agreement constitute the entire agreement between the parties with
respect to the subject matter hereof. If any provision hereof is adjudged to be invalid,
void, or unenforceable, the parties agree that the remaining provisions hereof will not be
affected thereby, that the provision in question may be replaced by the lawful provision
that most nearly embodies the original intention of the parties, and that the terms of this
agreement will in any event remain valid and enforceable.
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series with the fluid flow, such as expansion tanks, fill lines,
chemical feeders, and drains.

plenum: a compartment or chamber to which one or more
ducts are connected, that forms a part of the air distribution
system. and that is not used for occupancy or storage. A ple-
num often is formed in part or in total by portions of the
buildinz.

pool: ny structure, basin, or tank containing an artificial
body of water for swimming, diving, or recreational bathing.
The term includes, but is not limited to, swimming pool,
whirlpool, spa, and hot tub.

power rooffwall ventilators (PRV): a fan consisting of a cen-
trifugal or axial impeller with an integral driver in a weather-
resistart housing and with a base designed to fit, usually by
means of a curb, over a wall or roof opening.

power usage effectiveness (PUE): computer room energy

divided by IT equipment energy calculated in accordance with

industry-accepted standards (see Informative Appendix E).
pover usage effectiveness—category ) (PUEp): peak
electric demand (kW) for the entire computer room,
including IT equipment and supporting infrastructure,
divided by peak electric demand (kW) of the IT equip-
ment.
pover usage effectiveness—category 1 (PUE,): annual
energy consumption (kWh) for the entire computer room,
including IT equipment and supporting infrastructure,
divided by annual energy consumption (kWh) of the IT
equipment.

purchased energy rates: costs for units of energy or power
purchased at the building site. These costs may include
energy costs as well as costs for power demand as determined
by the adopting authority.

R-value: see thermal resistance.

radiant heating system: a heating system that transfers heat
to objects and surfaces within the heated space primarily
(greater than 50%) by infrared radiation.

rated motor power: scc motor power, rated.

rated R-value of insulation: the thermal resistance of the
insulation alone as specified by the manufacturer in units of
h£t2.°F/Btu at a mean temperature of 75°F. Rated R-value
refers to the thermal resistance of the added insulation in
framing cavities or insulated sheathing only and does not
include the thermal resistance of other building materials or
gir films. (See thermal resistance.)

rating authority: the organization or agency that adopts or
sanctions use of this rating methodology.

readily accessible: capable of being reached quickly for oper-
ation, renewal, or inspection without requiring those to whom
ready access is requisite to climb over or remove obstacles or
to resort to portable ladders, chairs, etc. In public facilitizs,
accessibility may ke limited to certified personnel through
locking covers or by placing equipment in locked rooms.

recirculating systerr: a domestic or service hot-water distri-
bution system tha: includes a closed circulation circuit
designed to mainta'n usage temperatures in hot-water pipes
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The purpose of this site is to provide the public with access to ASTM International standards (“ASTM Documents™)
which have been referenced or incorporated into federal regulation or laws. Please use this site to review these
standards. The ASTM Documents are provided as a public service, and you represent that you will not make any
commercial use of the ASTM Documents available here. These ASTM Documents are available for review only, and
hardcopies and printable versions will continue to be available for purchase. By clicking on any ASTM Document,
vou agree to be bound by the terms of this agreement both as to this and each subsequent use you make of the ASTM
Document, and you are responsible for ensuring that the terms of this agreement are met.

IMPORTANT- READ THESE TERMS CAREFULLY BEFORE ACCESSING ANY ASTM DOCUMENT.

By accessing any ASTM Document you are entering into a contract, and acknowledge that vou have read this License
Agreement, that vou understand it and agree to be bound by its terms. If you do not agree to the terms of this License
Agreement, promptly exit this site.

License:

ASTM grants you, the ASTM visitor, a nonexclusive and nontransferable license to view online the content of the
ASTM Document(s). The ASTM Document is designed to be viewed online only - there are no *““print,” “save,” or
“cut and paste™ options - and the license granted to you by this agreement does not include the right to download,
reproduce, store in a retrieval system, modify, make available on a network, use to create derivative works, or
transmit the content of the ASTM Document in any form or by any means, electronic, mechanical, photocopying,

recording, scanning, or otherwise,

This license is specifically granted conditioned on your completion of the on-line registration form and vou represent
that the information you provided is truthful and accurate.

Copyright:

This site and all of its content are protected by copyright pursuant to U.S. and international copyright laws. You may
not copy or download any of the material contained on this site in whole or in part without the express authorization
of ASTM. You may not publish, modify, transmit, reproduce, create new works from, distribute, sell, loan, nor in

anyway exploit any of the material contained on this site in whole or in part, without the express authorization of
ASTM.

Trademark:

Except as mdicated, ASTM owns all trademarks, service marks, certification marks, and logos featured on this site,
including the terms "ASTM," ASTM International” and the "American Society for Testing and Materials." Use of
these marks without the express written permission of ASTM is expressly prohibited.

Indemnification:

You agree to indemnify and hold ASTM, its directars, officers, members, and employees harmless from any claims,
demands, or damages, including attorney fees, asserted by any third party due to or arising out of your use of or
conduct on the site or of any ASTM Document.

Disclaimer of Warranty and Liability:

ASTM MAKES NO REPRESENTATION THAT THE DOCUMENTS ON THIS SITE ARE THE MOST RECENT
OR UP-TO-DATE VERSION OF THE ASTM STANDARDS CURRENTLY AVAILABLE. IT IS THE VISITOR’S
RESPONSIBILITY TO DETERMINE IF THE DOCUMENT MEETS THEIR REQUIREMENTS OR PURPOSES.

ASTM SHALL NOT BE LIABLE FOR ANY DIRECT, SPECIAL, INDIRECT, INCIDENTAL,
CONSEQUENTIAL, OR PUNITIVE DAMAGES, INCLUDING WITHOUT LIMITATION, LOST REVENUES
OR LOST PROFITS, WHICH MAY RESULT FROM THE USE OF, ACCESS TO, OR INABILITY TO USE
THESE MATERIALS. UNDER NO CIRCUMSTANCES WILL THE TOTAL LIABILITY OF ASTM TO YOU
BASED ON ANY CAUSE OF ACTION EXCEED $100.

Miscellaneous:
As a condition of your use of this site, vou agree not to use the site for any purpose that is unlawful or prohibited by
this agreement.

Use of the site by you is unauthorized in any jurisdiction that does not give effect to all provisions contained in this
agreement,
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[T any part of these terms and conditions is held to be invalid or unenforeecable for any reason ineluding, but not
limited to, the warranty disclaimers and liability limitations specified above, then the invalid or unenforceable
provision will be deemed superseded by a valid enforccable provision that most closely matches the intent of the
original provision and the remainder of the agreement will remain in full force and effect.

A printed version of this agreement shall be admissible in judicial or administrative proceedings based upon or
relating o this agreement {o the same extent and subject to the same conditions as other business documents and
records originally generated and maintained in printed form.,

Thesc terms and conditions constitute the entire agreement between you and ASTM with respect to vour use of the
site. You acknowledge that, in providing you access to and use of the site, ASTM has relied on vour agreement to be
legally bound by these terms and conditions.

This agreement shall be construed and inlerpreted pursuant to the laws ol the Commonwealth of Pennsylvania
applicable to agreements wholly entered into and performed in Pennsvlvania. excluding that body of law dealing with
conflict of laws. Any legal action. suit, or proceeding arising out of or relating Lo this agreement or the breach thercof
shall be instituted in a court of compelent jurisdiction in Pennsylvania, and each party hereby consents and submils to
the personal junisdiction of such courl. waives any objection to venue in such court and consents to the service of
process by registered or certified mail. retwrn receipl requested. at the last known address of such party.

You mayv not assign or transfer vour rights or obligations under this agreement.
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Blogs | Bookmark/Share | Contact Us

N3 NATIONAL ARCHIVES [ &8

Veterans Service Records Teachers' Resources Our Locations m

Federal Register

Home > Federal Register > Code of Federal Regulations > Code of Federal Regulations Incorporation by Reference

Government Rules &

Regulations I

~———— |ncorporation by Reference

Daily Updates i

Print Versions This site does not link to or contain standards incorporated by reference into the CFR.

Updates to Print Versions

Pt i ademling If you are interested in obtaining a copy of a standard that has been incorporated by reference, contact

the standards organization that developed the material.

How to Read the CFR
By Subject - Who to Contact
By Indexing Term About IBR
| For more information about a Standard: ss—————————— 1
LeamMore = Incorporation by reference (IBR) allows Federal
Wt the Cirn 1. Use the contact information contained in the agencies to comply with the requirement to
SR regulation to: publish rules in the Federal Register and the
CFR Availability ; ) Code of Federal Regulations (CFR) by referring
Incorporation by Reference | = Contact the agency that issued the to materials already published elsewhere.
' regulation containing the IBR standard. Learn More =
PublicWorkshops | | = Contact the standards organization that
i o wesko it e F ek developed and published the material.
Register (FR) or the Code j Some standards organizations have online reading rooms that are free to the public, to
CAFENEE AL P LTS i registered users, or to organization members. Some of the standards incorporated by
el B e 5 reference may be accessible at these standards organization web sites:
free workshops especially y g .
valuable.

= ASTM International free online reading room
= ASHRAE free resources
NFPA free access to codes and standards

You can also take the:

L] On-line Tutoral

ANSI incorporated by reference (IBR) portal

Underwriters Laboratories standards incorporated by reference

Learn why . :
International Code Council (ICC) free resources

Democracy Starts
Here

Manufacturers Standardization Society (MSS) reading room

= contact aircraft and aircraft parts manufacturers directly.
Some service information incorporated by reference in airworthiness directives may be
available online.

2. You can also find agency phone numbers and other contact information at:

= USA.gov
= United States Goverment Manual
= Federal Citizen Information Center, National Contact Center

3. You may also use the NIST database, Regulatory Standards Incorporated by Reference, for
information on the availability of IBR standards.
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If you have difficulty locating the material, contact the regulatory agency that issued the
regulation.

Why is Incorporation by Reference Used?

Incorporation by reference is used primarily to make privately developed technical standards Federally
enforceable. Agency generated documents are presumptively ineligible for incorporation by reference
because that material can and should be published in full text in the Federal Register and CFR.
Agencies are not authorized to incorporate by reference material on their web sites as a substitute for
Federal Register publication.

The legal effect of incorporation by reference is that the material is treated as if it were published in the
Federal Register and CFR. This material, like any other properly issued rule, has the force and effect
of law. Congress authorized incorporation by reference in the Freedom of Information Act to reduce
the volume of material published in the Federal Register and CFR. (See 5 U.5.C. 552(a) and 1 CFR
part 51). Congress gave complete authority to the Director of the Federal Register to determine
whether a proposed incorporation by reference serves the public interest.

Bl Top of Page

Where to Find Materials Incorporated by Reference at NARA Facilities

In most cases, materials incorporated by reference are made available through the standards
organization that developed the standard. Contact the standards organization or other designated
sources through the address listed in the Federal Register or CFR.

However, legal record copies of material incorporated by reference are also filed at the Office of the
Federal Register (OFR) and other NARA facilities. OFR does not distribute IBR materials.

Legal record copies are available for public inspection and limited photo-copying. If you would like to
inspect material incorporated by reference at OFR's downtown Washington, DC location, you must
submit a written request and make an appointment for a specific day and time.

1. Submit your written request at least a day in advance.

2. Your request must include:

= Your name and daytime contact information—so we can confirm your appointment and the
availability of the material you are seeking or in case we have questions,
= A detailed description of the material you wish to examine, and

= The date and time you wish to examine the materials.

3. Submit your request by:

& E-mail fedreg.legal@nara.gov

= U.S. Mail addressed to:

Office of the Federal Register (NF)

The National Archives and Records Administration
8601 Adelphi Road

College Park, MD 20740-6001

* Note that our mailing address differs from our physical location.
If submitting your request by mail, we must receive your request at least a day in
advance of your requested inspection date.

The collection of materials incorporated by reference in Titles 1 through 50 of the CFR has grown to

JA1879
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Disposition Schedule below for more information on where materials are housed and use the links for
these facilities to learn about researcher and information access policies at those locations.

Ia] Top of Page

Disposition Schedule and Location

The following table is a listing of the disposition schedule and location of the materials incorporated by
reference:

= The dates and timeframes are approximate
= Addresses for each location are listed below the table

Location of Records - Retention
Category of Records Ferunl
OFR
B A From Year
Aircraft Service Bulletins for FAA Airworthiness Directives (14 CFR 39) Year Year 19 Favieud
03 310 (permanent
storage)
o Eitiis From Year
State Implementation Plans and Amendments submitted to EPA (40 CFR G Year 15 Forward
part 52) 05 515 (permanent
storage)
From From ir;)::no‘(ea;d
All other materials incorporated by reference in the CFR Year Year ol
05 515 (permaneot
storage)
Addresses

These are the addresses of the locations listed in the table above. Please call 202-741-6030 for help
in determining where the materials are housed:

Office of the Federal Register (OFR)
800 North Capitol Street NW, Suite 700
Washington, DC 20001

Washington National Records Center (WNRC)
4205 Suitland Road
Suitland, MD 20746-8001

National Archives at College Park (NARA)
8601 Adelphi Road
College Park, MD 20740-6001

If you are interested in obtaining a copy of a standard that
has been incorporated by reference, contact the
standards organization that developed the material or the
agency that incorporated it.

Contact the Standards
Organization or Agency

=
If you are interested in examining material that has been
incorporated by reference, submit a written request to the

Office of the Federal Register.

For more information about Incorporation by Reference,
please contact our Legal Affairs and Policy Staff:

JA1880
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= Telephone (202) 741-6030 .

B Fax (202) 741-6012

& E-mail fedreg.legal@nara.gov

- U.S. Mail addressed to:

Office of the Federal Register (NF)

The National Archives and Records Administration
8601 Adelphi Road

College Park, MD 20740-6001

Federal Register >

Information For... Publications Orgs & Offices | Want To... Resources Connect With Us
Citizen Archivists Federal Register Center for Legislative Archives Get My Military Record A-Z Index g Blogs
Federal Employees Free Publications Federal Records Center Plan a Research Visit America's Founding Docs :
Genealogists Prologue Magazine Office of the Inspector General Visit the Museum Contact Us n A :
Members of Congress Purchase Publications Presidential Libraries View Online Exhibits En Espanol o] Flickr
Preservation More... More... for a Grant FA
Apply Qs N ks
e Db i About Us Participate =
The Press £ Twitter
What is the National Archives? Attend an Event
Doing Business with Us Donate to the Archives Y Youtube
Plans and Reports Work at the Archives Mare...
Open Government Volunteer at the Archives
Our Plain Language Activities

Contact Us | Accessibility | Privacy Policy | Freedom of Information Act | No FEAR Act | USA.gov

The U.S. National Archives and Records Administration
1-86-NARA-NARA or 1-866-272-6272
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1 it. 1 beyond the document production to verify that
2 Objection to form. You're 2 information.
3 asking him to recall, without having 3 Q. Butyou don't recall seeing any
4 al the materialsin front of him? 4 defective materials yourself, correct?
5 MR. BRIDGES: Yeah. 5 A. That'scorrect. | do not.
6 MR. FEE: Okay. 6 Q. Youjust relied upon the word
7 THE WITNESS: It'sdl laid out 7 of others, correct?
8 in my report, and the sources are 8 MR. FEE: Objection. Vague.
9 provided in my report. 1've not 9 Mischaracterizes his testimony.
10 memorized all those. 10 THE WITNESS: | relied upon
11 BY MR.BRIDGES: 11 written documents | saw and
12 Q. Butl don't think your report 12 conversations that | had.
13 refersto upside-down materias, doesit? 13 BY MR. BRIDGES:
14 A. | don't recall for sure, but | 14 Q. What written documents did you
15 thought some of the documentsthat | cited 15 seethat discussed these issues?
16 make reference to those materials. 1'm not 16 MR. FEE: Objection. Asked and
17 surethat | cited the, for instance, 17 answered.
18 upside-down materials, but | think | have 18 THE WITNESS: And I'm sorry. |
19 discussions about that phenomenon. 19 can't point you to the particular
20 Q. Withwhom? 20 ones. Perhaps, through the course of
21 A. Inwritten materialsthat I've 21 the day, my memory will be refreshed
22 cited. 22 on that.
23 Q. Haveyou had oral discussions 23 BY MR. BRIDGES:
24 about what you have referred to as that 24 Q. If yourelied upon those
25 phenomenon? 25 written documents, would you have cited to
Page 22 Page 24
1 A. Yes 1 those written documentsin your report?
2 Q. Withwhom? 2 A. Perhaps.
3 A. Counse here. 3 Q. Why doyou say "perhaps'?
4 Q. With anybody else? 4 A. | can't say with absolute
5 A. ldontthink so. It's 5 certainty what | do. But often, if something
6 possible, but I'm not recalling anything 6 isadirect support for afactual
7 €ese 7 observation, | will often cite that source,
8 Q. Andwhen you say discussions 8 but not always.
9 with "counsel here," you're referring to the 9 Q. What previous -- strike that.
10 counsdl at the table here today at the 10 What training or education have
11 deposition? 11 you ever received with respect to standards
12 A. Correct. 12 development organizations?
13 And we should add to that 13 MR. FEE: Objection to form.
14 Jordana Rubel, whao's been a person that I've 14 THE WITNESS: | don't recall if
15 had conversations with over the last severa 15 I've had a course in standard
16 months. 16 development. Probably it has been
17 Q. What did you do to verify any 17 part of some of the economics courses
18 of the statements to you from counsel about 18 that I've taken over the years.
19 thesefacts you've referred to about the 19 In my profession and the work
20 materials that the defendant has 20 that I've donein the last 30 years,
21 disseminated? 21 I've had occasion to look at and
22 A. I dontthink | did separate 22 eval uate standards organizations and
23 verification. | may have seen some documents | 23 the output from those organi zations.
24 that provide or provided confirmation of that | 24 So it isamong the topics that
25 fact, but | don't recall separately going out 25 I've investigated in the course of my
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1 consulting career. 1 standards development organization that

2 BY MR. BRIDGES: 2 you've worked on?

3 Q. Inwhat context? 3 A. Again, I'd haveto go back and

4 A. There have been several matters 4 look at my records. | can't right now recite

5 I've had, litigations, that have involved 5 any, but there very well could be one or

6 standard setting organizations and the 6 more.

7 outputs from those organizations. 7 Q. Didyou review any of your work

8 Q. What organizations? 8 in-- from earlier copyright casesinvolving

9 A. Waéll, somethat cometo mind 9 standards development organizationsin
10 areETS, IEEE, the Blu-ray Association, 10 connection with your work in this case?

11 MPEG, MPEG L.A., the Philips 6C and Philips| 11 A. Not to the best of my memory,

12 3C organizations. Those areamong theones |12 no.

13 that come to mind. 13 Q. What background do you havein

14 Q. Andwhat types of litigation 14 the creation of standards by standard

15 did your work relating to those standard 15 development organizations?

16 setting organizations involve? 16 MR. FEE: Objection to form.

17 MR. FEE: Objection to form. 17 THE WITNESS: In the context of

18 THE WITNESS: It was amost all 18 some of my consulting assignments, |

19 intellectual property litigation, with 19 have examined processes undertaken by

20 probably the bulk of the analyses 20 SDOs.

21 undertaken with regard to patent 21 BY MR. BRIDGES:

22 rights. 22 Q. Anything else?

23 BY MR. BRIDGES: 23 A. Nothing else comes to mind.

24 Q. Doyourecal -- 24 1've certainly looked at the output

25 A. 1 guessl should -- there were 25 associated with those processes, but there's
Page 26 Page 28

1 probably some breach of contract matters as 1 nothing else that comes to mind.

2 wdl. 2 Q. What processes undertaken by

3 Q. Didyouwork on any matters 3 standards development organizations did you

4 involving copyright law where you became 4 examine?

5 familiar with the work and outputs of 5 MR. FEE: Objection. Areyou

6 standards setting organizations before this 6 asking prior to the report still?

7 case? 7 MR. BRIDGES: Yes.

8 A. Probably, but | cannot say that 8 MR. FEE: Okay.

9 with absolute certainty. 1've beeninvolved 9 THE WITNESS: I'm not quite --
10 in several matters over a course of many 10 MR. BRIDGES: Or other thanin
11 years. 11 this case.

12 Q. Canyou name any copyright 12 MR. FEE: Okay.

13 matter involving a standards devel opment 13 THE WITNESS: I'm not quite

14 organization that you recall? 14 sure what you're asking. I've seen

15 A. Not now, without going back and 15 discussion of the some of the

16 looking at my records. 16 processes of various organizations.

17 Q. Would they belisted in the 17 I'm not -- I'm not quite sure what

18 cases attached to Exhibit 1? 18 you're asking. Perhaps you could ask

19 A. That would summarize someof my |19 it somewhat differently.

20 records. The casesthat are embodied in my 20 BY MR. BRIDGES:

21 tab 1 arethosethat led to deposition or 21 Q. Wadll, no. Yousad, quote, "l

22 tria testimony. |'ve been involved in many 22 have examined processes undertaken by SDOs.'
23 matters beyond those. 23 So my question is, what

24 Q. Butsitting here, you cannot 24 processes undertaken by standards development
25 recall any copyright caseinvolving a 25 organizations did you examine?
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1 A. It soundslike the same 1 manufacturers only. Othersinclude awider
2 question to me. 2 array of companies.
3 Q. Specificaly, what processes 3 In al instances, though, the
4 did you examine? 4 companies aretrying to -- the standards
5 A. That still sounds like the same 5 setting organizations are trying to develop
6 question, but let me try to answer it by 6 at least some form of consensus -- sometimes
7 saying I'velooked, for instance, at the 7 it'svery broad consensus; sometimesit's
8 mechanismsthat ETSI undertook in developingl 8 more narrow consensus -- about what would be
9 standards. So | am familiar generally with 9 good for that standards setting organization.
10 the processesthat it follows. Similarly 10 Sometimes the SSOs are
11 with regard to other standard setting 11 interested in what's best for the
12 organizations. 12 manufacturers and the ability for them to
13 Q. What other standard setting 13 supply in aninteroperable environment. In
14 organizations? 14 some cases, the SSOs are very alert to the
15 A. Wdl, | think | identified 15 needs of consumers and users of products and
16 those afew momentsago. Do youwant meto |16 servicesthat comply with standards.
17 repeat those? 17 Q. You've distinguished between
18 Q. Wadll, if -- areyou saying 18 standards setting organizations and standard
19 that, for all of those organizations, you 19 development organizations. What isthe
20 examined their processes? 20 distinction that you -- that you identify
21 A. Insomedimension, probably for 21 between the two?
22 most of the organizations, | had at |east 22 A. Ithink | said | didn't know if
23 some knowledge of the process. | can't say 23 thereisfor sureadistinction, but | think
24 that | investigated in depth al of the 24 an SSO is perhaps a broader concept than an
25 processesfor all of the organizations that 25 SDO, but I might be wrong on that.
Page 30 Page 32
1 have been involved in my consulting 1 | know the companies -- | --
2 assignments that are standards oriented. 2 theplantiffshere are SDOs. The
3 Q. What do you recall about your 3 associations are, among other things, in the
4 investigation of the processes by which 4 business of creating and developing
5 standards development organizations create 5 standards.
6 their standards? 6 There could be other SSOs that
7 A. Ishouldsay !l -- SDOis 7 have different constituents that are of
8 probably not the right term to use. | should 8 interest to them. | don't know for sure that
9 probably say standards setting organizations. 9 an SSO isabroader concept than an SDO, but
10 There may be adistinction between an SSO and 10 it could be.
11 an SDO. 11 Q. What do you understand to be
12 But, generally, each SSO has a 12 the constituents of the plaintiffsin this
13 process that's unique to its organization. 13 case?
14 Some solicit input from awide range of 14 MR. FEE: Objection to form.
15 constituents, some from amore narrow range. | 15 THE WITNESS: | laid that out
16 The onesthat | have examined 16 inmy report. In summary, | believe
17 haveal been fairly careful in the work that 17 they try to include in the process
18 they've done, seeking input at many steps 18 both those -- both supply-side
19 aong the way. 19 entities and demand-side entities.
20 Some organizations, like SDOs 20 BY MR. BRIDGES:
21 atissue here, seek abroader array of inputs 21 Q. Who eseareplaintiffs
22 than do others. 22 constituents?
23 Some organizations, standards 23 MR. FEE: Same objection.
24 setting organizations, include primarily or 24 THE WITNESS: | can't think of
25 only manufacturers and sometimes large 25 anything that doesn't fall within
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1 Q. Sothosewould be harms caused 1 think basically what I'm saying is

2 by acourt decision? 2 what would -- or addressing, is what

3 MR. FEE: Same objection. 3 would be the harm to the plaintiffs if

4 THE WITNESS: By continuing 4 there's no permanent injunction.

5 activities by the defendant that are 5 BY MR. BRIDGES:

6 not halted by the Court. 6 Q. Wadll, what did you mean by

7 BY MR. BRIDGES: 7 "losing copyright protection” in the

8 Q. Widll, it comes across, frankly, 8 paragraph -- in the heading VI on page 487

9 inyour report as though you're identifying 9 A. Inessence, you can think of it
10 harmsthat would flow from a court decision. |10 aswhat would happen if there's no permanent
11 MR. FEE: Objection. 11 injunction. In other words, what the
12 BY MR. BRIDGES: 12 defendant has done in the past and what it's
13 Q. Isthat correct or not? 13 likely to doin the futureis allowed to
14 A. No, | think you -- 14 continue.

15 MR. FEE: Mischaracterizesthe 15 Q. Andyouimmediately go into
16 report. 16 paragraph 112 talking about Emily Bremer,
17 THE WITNESS: -- you misread 17 correct?
18 it. 1 don't think | said that or 18 A. | don't know what you mean by
19 meant to say that. 19 "immediately." It'sthefirst paragraphin
20 BY MR. BRIDGES: 20 Section VI.
21 Q. Sowhat harms have occurred 21 Q. Right. Was Emily Bremer in the
22 from the -- from the defendant's conduct to 22 passage you referred to referring to the
23 date? 23 presence or absence of a permanent injunction
24 A. Attherisk of repeating 24 inthis case?
25 myself, some of that is summarized in 25 A. | dontthink explicitly she
Page 66 Page 68

1 paragraph 133, with regard to tangible 1 was addressing that issue, no.

2 evidence on harm. With regard to other 2 Q. Do you think implicitly she was

3 evidence, it's throughout the report. 3 referring to this case?

4 Q. Sowhy would it make a 4 A. No. | thought you were asking

5 difference to what the defendant's harms 5 about permanent injunction. | don't think

6 are-- strike -- strike that. 6 shewas addressing the -- an injunction

7 Why would it make a defendants 7 issue. Shewas addressing the concept of

8 [sic] tothe plaintiffs harmsif the 8 copyright protection.

9 plaintiffs harms were continue with -- 9 Q. And that'swhat you quoted her
10 strike that. 10 for, right, was for the concept of copyright
11 Isit your testimony that harms 11 protection for standards?

12 toplaintiffswould be different dependingon | 12 MR. FEE: Objection. You're
13 the particular basis of the Court's ruling? 13 referring just to paragraph 112?
14 MR. FEE: Objection. Vague. 14 BY MR. BRIDGES:

15 THE WITNESS: | -- | don't 15 Q. You may answer.

16 understand your question. 16 MR. FEE: Objection to form.
17 BY MR. BRIDGES: 17 THE WITNESS: | -- | don't
18 Q. Itlooksasthough you're 18 understand the question.

19 stating what the harmswould beif theCourt |19 BY MR. BRIDGES:

20 found that incorporation by reference would 20 Q. Youquoted herin

21 causethe plaintiffsto lose copyright 21 paragraph 112, correct?

22 protection; isthat correct? 22 A. Yes. From oneof her two
23 A. ldont-- 23 articles, yes.

24 MR. FEE: Objection. Vague. 24 Q. Right. Regarding the concept
25 THE WITNESS: -- think so. | 25 of copyright protection?
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1 A. Generdly. | think she's 1 Q. "Such products' --
2 taking about standards devel opment and 2 A. Andinthe next two sentences.
3 incorporation by reference. | don't remember | 3 Q. And these are other products
4 if shesaid at the very beginning of the 4 that "could include more sophisticated
5 articlethat it was about copyright 5 Web-based availability, published
6 protection, but she certainly talks about 6 compilations of incorporated standards, and
7 copyright protection. 7 other ancillary products that incorporate the
8 Q. Andyou're quoting her about 8 standards'; isn't that correct?
9 losing copyright protection, and you're 9 A. Youdidn't read that right. It
10 placing it in the context of harms of the 10 starts"such products could include.”
11 lossof copyright protection, correct? 11 Q. Okay. Otherwise, that reading
12 MR. FEE: Objection to form. 12 iscorrect, correct?
13 THE WITNESS: This excerpt 13 A. |think so.
14 doesn't specifically talk about losing 14 Q. You consider that to be harm to
15 copyright protection, but it talks 15 the plaintiffs?
16 about the concept of it. If therewas 16 MR. FEE: Objection. Vague.
17 no longer copyright protection granted 17 THE WITNESS: It could be, yes.
18 to the SDOs, what would be the 18 It'slikely to be, if the copyright
19 repercussions. 19 infringement or the assumption of a
20 BY MR. BRIDGES: 20 copyright infringement continues. It
21 Q. And that'sthe context that you 21 could broaden.
22 identified in the first line of 22 BY MR. BRIDGES:
23 paragraph 112, correct? 23 Q. Right. But thefact that these
24 A. Yes 24 other types of products would enter the
25 MR. FEE: Objection to form. 25 marketplaceis part of the harm that you
Page 70 Page 72
1 BY MR. BRIDGES: 1 envision from the defendant in this case?
2 Q. Letmedirect your attention to 2 MR. FEE: Objection to form.
3 paragraph 35 of your report. It says, "With 3 THE WITNESS: It's potential --
4 regard to expansion beyond the specific 4 there's a potential that the defendant
5 actions of Public Resource here, the 5 could do that. There's aso the
6 'product’ offerings of Public Resource - 6 potential that other parties could do
7 scans of paper copies of standards with some 7 that.
8 rekeying of text and some redrawing of 8 BY MR. BRIDGES:
9 diagrams (with some containing errors) - 9 Q. What --
10 represent arudimentary first step in the use 10 A. 1 don't know for sure what the
11 of Plaintiffs standardsthat islikely to 11 defendant hasin mind.
12 become much more sophisticated if the Court | 12 Q. Why did you take into account
13 holdsthat third parties are free to use 13 harms caused by other partiesin this case?
14 Plaintiffs standards with impunity after 14 A. Because--
15 they areincorporated by referenceinto law." | 15 MR. FEE: Objection. Lack of
16 Do you see that? 16 foundation.
17 A. Yes | do. 17 Go ahead.
18 Q. Thatisyour statement, 18 THE WITNESS: If no copyright
19 correct? 19 protection is allowed here, in other
20 A. Yes 20 words, there's no permanent
21 Q. What are the steps that you're 21 injunction, Public Resource and other
22 envisioning there beyond the rudimentary 22 parties like it will have freedom to
23 first step that you identify? 23 do what the plaintiffs believe they
24 A. |think they'relaid out in the 24 should not have freedom to do.
25 next sentence. 25 BY MR. BRIDGES:
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1 Q. Inother words, if the Court 1 standards.
2 makesadecisionin acertain way, there will 2 Q. What further harm would
3 be harms from persons or entities other than 3 Public.Resource.Org cause to plaintiffs with
4 Public.Resource.Org to the plaintiffs? Is 4 respect to the standards at issue in this
5 that your testimony? 5 caseif no -- if the Court does not
6 MR. FEE: Objection to form. 6 permanently enjoin Public.Resource.Org?
7 THE WITNESS: Y ou used the 7 MR. FEE: Objection to form.
8 phrase "in acertain way." | don't 8 THE WITNESS: If there'sno
9 know what you mean by that. I'm 9 permanent injunction, there will, in
10 addressing the issue of whether there 10 essence, be a message sent to the
11 should be a permanent injunction or 11 marketplace that the standards that
12 not. 12 have already been disseminated are out
13 BY MR. BRIDGES: 13 there and can be used by others.
14 Q. Soyourview isthat, if the 14 So right now my expectation is
15 Court does not enter a permanent injunction, | 15 that some number of consumers of the
16 the plaintiffswill suffer harms from parties 16 standards have been reluctant or
17 other than Public.Resource.Org. Isthat your |17 unknowing as to the standards
18 testimony? 18 disseminated by Public Resource. Now
19 A. That potential exists. | don't 19 there will be more knowledge about
20 know for sure. That's, in part, why theharm | 20 that and more approval of that
21 isirreparable or very difficult to quantify. 21 activity. That isif theresno
22 Q. The-- what harm? 22 permanent injunction.
23 A. Continuing activity of Public 23 BY MR. BRIDGES:
24 Resource and others. | don't know exactly 24 Q. What harmswill plaintiffs
25 what will happen, but the potential is that 25 suffer if the Court rules that the plaintiffs
Page 74 Page 76
1 there could be very broad dissemination of 1 do not own the copyrightsin this case?
2 the standards, which would impact these SDOs| 2 MR. FEE: Objection. Callsfor
3 tremendously. 3 speculation.
4 Q. What harm would 4 THE WITNESS: In essence,
5 Public.Resource.Org cause to plaintiffs if 5 you're asking if there's no copyright
6 thereisno permanent injunction? 6 infringement?
7 A. A permanent injunction would -- 7 BY MR. BRIDGES:
8 lack of a permanent injunction would harmthe | 8 Q. No. What harms -- have you
9 SDOs. 9 identified what harms the plaintiffs would
10 Q. That wasn't my question. My 10 suffer if the Court rules that the plaintiffs
11 question was, what harm would 11 do not own the copyrights at issue, that
12 Public.Resource.Org cause to plaintiffs if 12 there are no copyrights that the plaintiffs
13 thereisno permanent injunction? 13 own--
14 A. Atthevery leadt, it's 14 MR. FEE: Objection to form.
15 associated with its historical dissemination 15 BY MR. BRIDGES:
16 of these standards, and there would be, in 16 Q. --aissueinthiscase?
17 essence, acarte blanche for other 17 A. | haven't addressed or thought
18 organizations or individual s to access those. 18 about that issue. There are also, don't
19 So my expectation isthat the 19 forget, trademark issues.
20 dissemination of the materials that have 20 Q. I'masking about copyright, so
21 aready been disseminated will expand. 21 | ask you to confine your answers to my
22 It could also be the case that 22 questions.
23 Public Resource will undertake further 23 My question is, what -- you
24 activities that would disseminate either 24 assume for purposes of your analysis that
25 aready disseminated standards or other 25 plaintiffs own valid copyrights, correct?
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1 A. | assumethat there's copyright 1 plaintiffs deserve copyright protection for
2 infringement. | don't know that I've made an 2 these standards?
3 explicit assumption with regard to ownership. | 3 MR. FEE: Objection to form.
4 Q. Andyou assume infringement 4 THE WITNESS: | don't have an
5 without assuming ownership of the copyrights?| 5 opinion on that one way or the other.
6 A. | haven't made any explicit 6 | have not thought about that topic.
7 assumption with regard to ownership. | know | 7 BY MR. BRIDGES:
8 that'sanissueinthiscase, butit'swell 8 Q. Doyou have any expertisein
9 beyond my expertise. 9 copyright law asafield of law?
10 Q. Soifitturnsout that -- do 10 MR. FEE: Objection. Vague.
11 you understand your testimony to have any 11 THE WITNESS: No, | don't have
12 bearing on whether plaintiffs standards are 12 legal expertise. | have expertisein
13 copyrightable? 13 looking at harm associated with
14 MR. FEE: Objection. Callsfor 14 copyright infringement.
15 speculation. 15 BY MR.BRIDGES:
16 I would instruct you to not 16 Q. Do you have any expertise with
17 disclose any communications you had 17 respect to harm caused by invalidation of
18 with counsel that weren't the basis 18 copyrights?
19 for any of your opinionsin this case. 19 MR. FEE: Same objection.
20 Y ou can otherwise answer. 20 THE WITNESS: I'm not quite
21 THE WITNESS: Could you read 21 sure I'm fully appreciating your
22 that back or ask it again, please? 22 guestion. Again, I'm an expert in the
23 BY MR. BRIDGES: 23 economics of IP protection. One of
24 Q. Do you understand your 24 the areas in which | do work isharm
25 testimony and opinionsin this caseto have 25 associated with copyright protection.
Page 78 Page 80
1 any bearing on whether plaintiffs standards 1 BY MR. BRIDGES:
2 are copyrightable? 2 Q. Haveyou doneany work in this
3 MR. FEE: Same objection and 3 caseto quantify what harms plaintiffs would
4 instruction. Plus objection, calls 4 suffer if acourt wereto rule that they
5 for alegal conclusion. 5 lacked copyright rightsin the standards at
6 THE WITNESS: | don't know one 6 issueinthiscase?
7 way or the other. I've not taken on 7 MR. FEE: Objection to form.
8 that assignment. 8 Go ahead.
9 BY MR.BRIDGES: 9 THE WITNESS: Not explicitly,
10 Q. Do you understand whether your 10 to my knowledge.
11 testimony and opinionsin this case are 11 BY MR. BRIDGES:
12 relevant to whether plaintiffs deserve 12 Q. Haveyou done anything
13 copyright protection in this case? 13 implicitly?
14 MR. FEE: Objection. Callsfor 14 MR. FEE: Same objection.
15 alegal conclusion. 15 THE WITNESS: Not to my
16 And same objection with respect 16 knowledge.
17 to communications between you and 17 BY MR. BRIDGES:
18 counsel that were not the bases for 18 Q. Haveyou done any work in this
19 your opinions or your report. 19 caseto analyze the incentives that
20 THE WITNESS: | don't know one 20 participants have in the standards
21 way or the other. | did not take on 21 development process?
22 that assignment. 22 MR. FEE: Objection to form.
23 BY MR. BRIDGES: 23 Vague.
24 Q. Do youmean by your analysis 24 THE WITNESS: | haveinthe
25 and opinions to suggest in any way that 25 sense that I've examined the materials
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1 Q. Right. Or approximately 1 THE WITNESS: Again, | don't
2 $3 million? 2 have an estimate.
3 A. Areyou limiting it just to 3 BY MR.BRIDGES:
4 90.1 or al its standards? 4 Q. Doyouknow -- did ASHRAE pay
5 Q. Widll, that'sagood question. 5 for thetime, the hotel bills, and the plane
6 What -- what's -- what did you intend the 6 faresof itsvolunteer membersin updating
7 last sentence in paragraph 76 to refer to? 7 the ASHRAE 90.1 standard?
8 All of its standards or 90.1? 8 A. | would expect rarely. It's
9 A. lthinkit'sal of its 9 possible that there are certain instancesin
10 standards, but we could visit the screenshot 10 which there was some set of out-of-pocket
11 from the Web site to confirm that. 11 expenses covered, but | would imagine the
12 Q. Okay. 12 bulk of thetimeit'sthe volunteer's
13 A. | --1couldbewrong. | don't 13 employer.
14 think | am, but | could be. 14 MR. BRIDGES: Sorry. How long
15 Q. Okay. Intheprevious 15 have we been going? | didn't get when
16 sentence, you say, "ASHRAE and its volunteer | 16 we went back on.
17 members devoted more than 86,400 man-hours,| 17 MR. FEE: 34 minutes.
18 3,600 hotel nights, and 1,200 round-trip 18 BY MR. BRIDGES:
19 flights as part of the process." 19 Q. Didyou speak with Emily Bremer
20 And that -- "the process" 20 at any point in this case?
21 appearsto refer to updating the ASHRAE 90.1 | 21 A. No.
22 standard, correct? 22 Q. How did you become acquainted
23 A. Yes 23 with her writings?
24 Q. Whenyou say "ASHRAE and its 24 A. | think Kevin Fee and/or
25 volunteer members,” and then you givethose |25 Jordana Rubel brought to my attention that
Page 90 Page 92
1 dtatistics, those statistics refer primarily 1 she had written on thistopic. | don't
2 tothe man-hours, hotel nights, and 2 recall whether then we separately obtained
3 round-trip flights of the volunteer members? 3 her two articles or Mr. Fee slash Ms. Rubel
4 MR. FEE: Objection. Vague. 4 provided thoseto us.
5 THE WITNESS: Probably. As 5 Q. What independent work did you
6 opposed to ASHRAE-employed staff. 6 do to research writings regarding the
7 BY MR. BRIDGES: 7 economics of standards development?
8 Q. Doyouknow how much ASHRAE's | 8 MR. FEE: Objection to form.
9 volunteer members and their employers -- 9 THE WITNESS: Wedid
10 drikethat. 10 independent research in the sense that
11 Do you know how much ASHRAE's |11 people that work with me did a
12 volunteer members and their employers spent | 12 literature search to determine what
13 in saaries and disbursements for the 13 writings had been donein the area.
14 man-hours, hotel nights, and round-trip 14 | was previously aware of some
15 flightsthat were part of the process of 15 amount of the scholarship to begin
16 updating the ASHRAE 90.1 standard? 16 with.
17 A. 1dontknow, but it -- | would 17 BY MR. BRIDGES:
18 imagineit's a noticeable amount, but | don't 18 Q. How isthat literature search
19 know the amount. 19 reflected in any documents?
20 Q. What would be your best 20 A. Theresults are shown in my
21 estimate? 21 tab 2, andin particular it is page 2 of my
22 A. 1 don't have abest estimate. 22 tab 2, at the bottom.
23 Q. Would it be probably over 23 Q. Andweretheseitemsfound by
24 $10 million? 24 you or your team?
25 MR. FEE: Objection to form. 25 MR. FEE: Objection to form.
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Page 95

1 THE WITNESS: Yes, with the 1 thevarious plaintiffs.
2 exception that, in the first instance, 2 Q. Withwhom?
3 lawyers at Morgan Lewis brought to our 3 A. They aredl identified in
4 attention the Bremer -- the existence 4 paragraph 10 of my report.
5 of Bremer articles. 5 Q. Which of those did you
6 BY MR.BRIDGES: 6 personally have conversations with?
7 Q. Didyou study any of the 7 A. All of them, as| recal. It's
8 materialsthat Bremer -- strike that. 8 possible there's someone | did not, but I'm
9 Bremer's articles are law 9 not remembering that being the case.
10 review articles, correct? 10 Q. Approximately how long did you
11 A. Yes 11 spend with -- did you have conversations with
12 Q. Didany plaintiff -- did your 12 any of them together?
13 team'sresearch identify any articles that 13 A. Yes, severd of them were
14 you chose not to include in tab 2? 14 together.
15 A. | don'tthink so. 15 Q. Which ones?
16 Q. Didany plaintiff or its 16 A. ldontrecal al
17 counsel furnish you with correspondence 17 combinations. | can say with some confidence
18 between the plaintiffs and Emily Bremer for 18 that there was never more than one plaintiff
19 review? 19 onacall. In other words, there were
20 A. No, not to my knowledge. 20 severa people from a particular plaintiff on
21 Q. How many conversations with 21 acadl, but not more than one plaintiff.
22 representatives of the plaintiffs did you 22 So | had various combinations
23 have? 23 of calswith ASTM that may have occurred on
24 MR. FEE: Objection. 24 three occasions; with NFPA, one or two
25 | would instruct you not to 25 occasions; and with ASHRAE, one or two
Page 94 Page 96
1 answer questions regarding 1 occasions.
2 communications with counsel, unless 2 Q. And approximately how long
3 they formed the basis of your 3 total did you spend in conversations with
4 opinions, in which case you can answer 4 representatives of each plaintiff?
5 guestions with respect to those 5 MR. FEE: Objection to form.
6 conversations. 6 THE WITNESS: Cumulatively,
7 BY MR.BRIDGES: 7 somewhere between three and five hours
8 Q. Sol --I'll change my question 8 is my best guess right now.
9 dlightly. 9 BY MR.BRIDGES:
10 How many -- how many 10 Q. Whenyou say cumulative --
11 conversations did you have with non-lawyer 11 "cumulatively," you mean for all plaintiffs?
12 employees or former employees of the 12 A. Yes Meaning |I'm-- I've added
13 plaintiffs? 13 up the conversations | had across all three
14 A. Nonethat the -- that did not 14 plaintiffs.
15 include the lawyers. 15 Q. Right. What's your best
16 Q. Right. I'm-- soI'masking 16 estimate asto the period of time you spent
17 youto tell mewhat they were. If the 17 with each plaintiff?
18 presence of lawyer -- if you had a 18 A. With ASTM, it may have been two
19 conversation with a -- with an employee or 19 tothree hours. For NFPA, oneto two hours.
20 former employee of the plaintiff, I'd like to 20 For ASHRAE, oneto two hours. That's my bes|
21 know what that was. So the fact that lawyers | 21 guess right now.
22 may have been present wouldn't excuse it from | 22 * ok ok
23 the scope of the answer. 23 (Jarosz Exhibit 2 and Jarosz-3
24 A. | had somewhere between four 24 marked for identification.)
25 and six conversations with people who wereat | 25 *oxk ok
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1 record at 12:17. Thisisthe end of 1 youinterview?
2 media unit number 1. 2 A. | dontthink | interviewed any
3 * ok ok 3 members of the public either.
4 (Recess from 12:17 p.m. to 4 Q. What stepsdid youdoto
5 12:32 p.m.) 5 ascertain the views of the members of the
6 *oxk ok 6 organizations, other than the employees?
7 THE VIDEOGRAPHER: Onthe 7 A. | read the materialsthat were
8 record at 12:32. Thisisthe 8 produced here. | read the deposition
9 beginning of mediaunit 2 in the 9 testimony of the variousindividuals. | read
10 deposition of John Jarosz. 10 thearticles published by Ms. Bremer. And |
11 BY MR.BRIDGES: 11 read the other academic literature and
12 Q. Mr. Jarosz, your report, as| 12 practica literature that | had.
13 referred to earlier, cites a number of 13 Q. Which of those sources stated
14 conversations with employees of the 14 the views of the non-employee members of the
15 plaintiffs. For what purpose did you have 15 various organizations?
16 conversationswith the plaintiffs employees? | 16 A. | don't know that views of --
17 A. Tolearn more about the 17 that their views were explicitly addressed in
18 organization and their view asto the impact 18 my report or represented. | understood what
19 of continued copyright protection -- 19 theimpacts of the lack of honoring the
20 continued copyright infringement and 20 copyrights and trademarks would have, but |
21 trademark infringement. 21 don't know that | saw non-employee member
22 Q. What view did you learn from 22 viewsexplicitly summarized.
23 them? 23 Q. Sowhat stepsdidyoudoto
24 MR. FEE: Objection to form. 24 ascertain the views of the members of the
25 THE WITNESS: Waell, | solicited 25 organizations --
Page 110 Page 112
1 and learned many facts about the 1 MR. FEE: Objection.
2 organizations. | also learned that 2 BY MR. BRIDGES:
3 each one of them viewed continued 3 Q. -- other than their employees?
4 copyright infringement and trademark 4 MR. FEE: Asked and answered.
5 infringement as quite detrimental to 5 THE WITNESS: Well, | talked to
6 their organizations, detrimental to 6 the employees, and they interact with
7 the members, detrimental to the 7 the members on avery regular basis,
8 public. 8 so they gave me some sense of what the
9 They viewed continued | P 9 views of the members were.
10 infringement as potentially 10 It also could be that some of
11 devastating to their organizations. 11 the perspectives of the members are
12 BY MR. BRIDGES: 12 reflected in some of the documents |
13 Q. Theseweretheir views? 13 identified intab 2.
14 A. Yes. I'mjust paraphrasing, of 14 BY MR. BRIDGES:
15 course. 15 Q. Waidll, I'mjust trying to find
16 Q. What membersdid youinterview? |16 out where-- it sounds asthough -- strike
17 A. None, other than the employees. 17 that.
18 | don't know if you call those "members' or 18 It sounds as though a minute
19 not. But the volunteer membership, | didn't 19 ago you said you couldn't recall anything
20 goto. 20 specificaly calling out views of
21 THE VIDEOGRAPHER: Excuse me. |21 non-employee members, correct?
22 Counsel, could you move your 22 A. Correct. | think that'sright.
23 microphone to your lapel? Thank you. 23 Q. What did you do to verify the
24 BY MR. BRIDGES: 24 statements that employees of the plaintiffs
25 Q. What members of the public did 25 made about the views of the non-employee
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1 members of their organizations? 1 States other than law review articles by
2 A. ldidwhat| normaly doinan 2 Emily Bremer?
3 assignment like this and look at the produced 3 A. Asl sit hereright now, I'm
4 materials. 4 not aware of any documents that discuss the
5 Q. And the produced materials did 5 deliberations, but my memory is not perfect.
6 not call out specifically any views of 6 Q. Doyouknow if therewas a
7 non-employee members of the plaintiff 7 consensusin any relevant committee of the
8 organizations, correct? 8 Administrative Conference of the United
9 A. | don'trecal any specific 9 States regarding the conclusions that
10 viewsbeing summarized. My memory may notbe | 10 Ms. Bremer statesin her law review articles?
11 perfect on that, though. 11 A. |dont.
12 Q. What research, if any, did you 12 MR. FEE: Objection. Vague.
13 do among members of the public about whether 13 BY MR. BRIDGES:
14 lack of copyright protection for the 14 Q. Do you know whether there was
15 plaintiffs standards would be detrimental to 15 any dissent in any relevant committee of the
16 the-- to the public? 16 Administrative Conference of the United
17 A. Theinformation that | reviewed 17 Statesregarding the conclusions that
18 isintab2. | didn't have material beyond 18 Ms. Bremer statesin her law review articles?
19 what isidentifiedin tab 2. 19 MR. FEE: Objection to form.
20 Q. Sowhatintab 2 reflects your 20 THE WITNESS: | don't.
21 stepsto ascertain the views of members of 21 BY MR. BRIDGES:
22 the public? 22 Q. Do you know why persons get
23 MR. FEE: Objection to form. 23 appointed to the Administrative Conference of
24 THE WITNESS: | think the 24 the United States?
25 Bremer articles, in part, address 25 A. | may have known that, but |
Page 114 Page 116
1 that. | think some of the federal 1 don't recall that sitting here now.
2 government's circulars that | 2 Q. Do you know whether
3 identify, in part, reflect the 3 Ms. Bremer'sarticles -- strike that.
4 reviews, in particular the NTTAA of 4 Do you know whether
5 1995 and OMB Circular A-119. | think 5 Ms. Bremer'slaw review articlesreflect a
6 they, in part, reflect public views. 6 view of the Administrative Conference of the
7 There are probably other things. 7 United States --
8 BY MR. BRIDGES: 8 MR. FEE: Objection to form.
9 Q. Didyoureview OMB Circular 9 BY MR.BRIDGES:
10 A-119 personally? 10 Q. --orof any of its committees?
11 A. Yes Aslrecdl, | did. 11 MR. FEE: Objection to form.
12 Q. Didyoureview any materials 12 THE WITNESS: I'm not aware
13 pertaining to the discussions or 13 that they officially reflect that. |
14 deliberations of the Administrative 14 believe she gathered information, and
15 Conference of the United Statesin connection | 15 they may, in fact, represent the views
16 with your research or analysis? 16 of some or al members, but | don't
17 A. What particular materials or 17 think that's -- that either articleis
18 meetings are you referring to? 18 an officia representation --
19 Q. Any. 19 BY MR. BRIDGES:
20 A. I dontrecal, butit's 20 Q. Areyou--
21 possible. 21 A. --of that body.
22 Q. Doestab 2 refer you to any 22 Q. Areyou aware of the fact that
23 documents that would provide you information | 23 her articles -- her law review articles
24 about the discussions or deliberations of the 24 specificaly disclaim her articles asthe
25 Administrative Conference of the United 25 views of any government entity and indicate
Page 115 Page 117
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1 members of their organizations? 1 States other than law review articles by
2 A. ldidwhat| normaly doinan 2 Emily Bremer?
3 assignment like this and look at the produced 3 A. Asl sit hereright now, I'm
4 materials. 4 not aware of any documents that discuss the
5 Q. And the produced materials did 5 deliberations, but my memory is not perfect.
6 not call out specifically any views of 6 Q. Doyouknow if therewas a
7 non-employee members of the plaintiff 7 consensusin any relevant committee of the
8 organizations, correct? 8 Administrative Conference of the United
9 A. | don'trecal any specific 9 States regarding the conclusions that
10 viewsbeing summarized. My memory may notbe | 10 Ms. Bremer statesin her law review articles?
11 perfect on that, though. 11 A. |dont.
12 Q. What research, if any, did you 12 MR. FEE: Objection. Vague.
13 do among members of the public about whether 13 BY MR. BRIDGES:
14 lack of copyright protection for the 14 Q. Do you know whether there was
15 plaintiffs standards would be detrimental to 15 any dissent in any relevant committee of the
16 the-- to the public? 16 Administrative Conference of the United
17 A. Theinformation that | reviewed 17 Statesregarding the conclusions that
18 isintab2. | didn't have material beyond 18 Ms. Bremer statesin her law review articles?
19 what isidentifiedin tab 2. 19 MR. FEE: Objection to form.
20 Q. Sowhatintab 2 reflects your 20 THE WITNESS: | don't.
21 stepsto ascertain the views of members of 21 BY MR. BRIDGES:
22 the public? 22 Q. Do you know why persons get
23 MR. FEE: Objection to form. 23 appointed to the Administrative Conference of
24 THE WITNESS: | think the 24 the United States?
25 Bremer articles, in part, address 25 A. | may have known that, but |
Page 114 Page 116
1 that. | think some of the federal 1 don't recall that sitting here now.
2 government's circulars that | 2 Q. Do you know whether
3 identify, in part, reflect the 3 Ms. Bremer'sarticles -- strike that.
4 reviews, in particular the NTTAA of 4 Do you know whether
5 1995 and OMB Circular A-119. | think 5 Ms. Bremer'slaw review articlesreflect a
6 they, in part, reflect public views. 6 view of the Administrative Conference of the
7 There are probably other things. 7 United States --
8 BY MR. BRIDGES: 8 MR. FEE: Objection to form.
9 Q. Didyoureview OMB Circular 9 BY MR.BRIDGES:
10 A-119 personally? 10 Q. --orof any of its committees?
11 A. Yes Aslrecdl, | did. 11 MR. FEE: Objection to form.
12 Q. Didyoureview any materials 12 THE WITNESS: I'm not aware
13 pertaining to the discussions or 13 that they officially reflect that. |
14 deliberations of the Administrative 14 believe she gathered information, and
15 Conference of the United Statesin connection | 15 they may, in fact, represent the views
16 with your research or analysis? 16 of some or al members, but | don't
17 A. What particular materials or 17 think that's -- that either articleis
18 meetings are you referring to? 18 an officia representation --
19 Q. Any. 19 BY MR. BRIDGES:
20 A. I dontrecal, butit's 20 Q. Areyou--
21 possible. 21 A. --of that body.
22 Q. Doestab 2 refer you to any 22 Q. Areyou aware of the fact that
23 documents that would provide you information | 23 her articles -- her law review articles
24 about the discussions or deliberations of the 24 specificaly disclaim her articles asthe
25 Administrative Conference of the United 25 views of any government entity and indicate
Page 115 Page 117
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1 that they are her personal views? 1 | believe counsel did not
2 A. | wouldn't be surprised and 2 provide the Web site screenshots, but | might
3 may -- | may have read that, but | would 3 bewrong on that.
4 expect that that would be in the first 4 Q. Anddidyou do anything --
5 footnote of one or both articles. 5 what, if anything, did you do to test the
6 Q. What did you do to examine the 6 validity of the factual assertionsthat the
7 dleged facts that the representatives of 7 plaintiffs made to you in your conversations
8 plaintiffs stated to you in their 8 with their employees?
9 conversations with you? 9 MR. FEE: Objection to form.
10 MR. FEE: Objection to form. 10 Asked and answered.
11 THE WITNESS: | looked at -- 11 THE WITNESS: Well, we looked
12 MR. FEE: Asked and answered. 12 at materials. If we found things that
13 THE WITNESS: I'm sorry. | 13 conflicted with what we learned, that
14 looked at the document production and 14 would prompt usto investigate
15 the other materials shown in tab 2. 15 further. But | don't recall seeing
16 BY MR.BRIDGES: 16 any documentary evidence that
17 Q. Youlooked at the document 17 conflicted with facts that were
18 production that the plaintiffs counsel 18 provided by plaintiff personnel, but |
19 furnished you? 19 might be wrong.
20 A. Inpart. Therewere other 20 BY MR. BRIDGES:
21 thingsin tab 2 that were not provided to me 21 Q. Didyouinvestigate
22 by plaintiffs counsel. 22 independently whether documents existed that
23 Q. What other materialsin 23 contradicted plaintiffs' statements of facts?
24 tab 2 -- strike that. 24 A. Not with that in mind. We
25 Please identify for mein tab 2 25 looked at the documents and were mindful of
Page 118 Page 120
1 the materialsthat plaintiffs counsel 1 whether there were conflicts within documents
2 furnished you. 2 or conflicts between documents and other
3 A. | don't know with absolute 3 information, but | don't recall that we saw
4 certainty, but let me give you my best guess. 4 anything that gave us substantial pause.
5 | believe al the depositions that are shown 5 There were probably some things
6 onpagel. | believethe Batesranges at the 6 where there were some uncertainties whether
7 very top of the page were provided by 7 therewas a conflict or not and some where
8 counsd. 8 therewereinsignificant conflicts, but |
9 The deposition transcripts and 9 think mostly the information we saw did not
10 exhibits were provided by counsel. | believe |10 conflict with the information we learned from
11 thefinancial statements and planswere 11 plaintiff personnel.
12 provided by counsel. | believe the legal 12 Q. Didyouinvestigate
13 documents were provided by counsel. | 13 independently whether other documents, apart
14 believe the miscellaneous items were provided | 14 from the documents plaintiffs furnished you,
15 by counsd. 15 existed that contradicted plaintiffs
16 | don't know about the cases 16 statements of facts --
17 andlaws. | just don't remember if we 17 MR. FEE: Objection to form.
18 separately gathered those or were provided 18 BY MR. BRIDGES:
19 those. 19 Q. --inconversationswith you?
20 The analyst reports, articles, 20 A. Yes, inthe sensethat we
21 books, and presentations, | think we gathered |21 gathered some information that we did not
22 al of those, with the possible exception of 22 receive from plaintiffs counsel, but all of
23 thetwo Bremer articles. | don't recall if 23 thatisidentifiedintab 2.
24 counsel provided that or we obtained those 24 Q. Which part of tab 2?
25 separately. 25 A. Waedl, asl said, | think the
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1 Web sites we gathered ourselves, and | think 1 Q. What did you hear about
2 thereports and articles, with the exception 2 overseas litigation involving Public
3 of the Bremer articles, we gathered 3 Resource?
4 ourselves. 4 A. Ithink I heard that there was
5 Q. Do you know why you got no 5 aGerman -- or asuit in Germany, but I'm not
6 documents from NFPA, no Bates range documents | 6 surethat | learned much more than that. |
7 from NFPA? 7 don't recall what status that suit -- what
8 MR. REHN: Object to form -- 8 the status of that suit is.
9 THE WITNESS: | don't know why 9 Q. Doyourecal anyonedisclosing
10 we did not receive Bates documents -- 10 toyou litigation involving NFPA in the
11 THE REPORTER: Wait. 11 United States that pertained to standards and
12 MR. REHN: Sorry. Object to 12 copyright?
13 the form. Lacks foundation. 13 A. It'spossible, but | don't
14 THE WITNESS: | don't know for 14 recall any, sitting here right now.
15 sure that we didn't receive 15 Q. Do you recall inquiring about
16 Bates-stamped documents, but | believe 16 public statements of fact that NFPA has made
17 some of the documents we received were 17 regarding copyright and standardsin
18 NFPA documents. 18 litigation other than thislitigation in the
19 BY MR. BRIDGES: 19 United States?
20 Q. Do you recall seeing any NFPA 20 MR. FEE: Objection to form.
21 documents that -- in which NFPA personnel 21 THE WITNESS: | do not.
22 stated that they could not show any harm from 22 BY MR. BRIDGES:
23 the defendant's activities? 23 Q. Areyou familiar with acase
24 A. Received any documents that 24 caled Veeck, V-E-E-C-K?
25 saidthat? 25 A. I'mfamiliar with an opinionin
Page 122 Page 124
1 Q. Uh-huh. 1 theVeeck case.
2 A. Perhapsyou would have 2 Q. What do you know about that
3 something that would refresh my memory. | 3 opinion?
4 don't recall, sitting here right now, but 4 MR. FEE: Objection.
5 it'spossible. 5 | would instruct you not to
6 Are you talking about 6 disclose anything you know about that
7 historical -- historically no harm, or are 7 opinion that was aresult of
8 you talking about prospectively? 8 communications with counsel and that
9 Q. Either one. Didyou -- doyou 9 did not form the basis of any of the
10 recall seeing any internal NFPA documents 10 opinionsin your report or any of the
11 that cdl into question where NF -- whether 11 assumptions that you relied upon in
12 NFPA has suffered any harm from the 12 reaching your conclusions.
13 defendant's activities? 13 THE WITNESS: | did talk with
14 A. | don't recall documentson it. 14 counsel about that case, and that case
15 There may have been some deposition testimony 15 didn't form any basis for any of my
16 about past activities, but | don't know if it 16 observations or conclusions here.
17 was activities prior to Public Resource 17 BY MR. BRIDGES:
18 actions here or after. 18 Q. Why did the Veeck case not form
19 Q. Do you recall learning about 19 any basisfor any of your observations or
20 any litigation that NFPA had engaged in 20 conclusions herg?
21 pertaining to standards and copyright? 21 A. | don't know how to answer that
22 A. | think | heard that there's 22 question. | -- it didn't present any facts
23 some overseas litigation involving Public 23 that were specific to this case, asfar as|
24 Resource. Whether that involves NFPA, | 24 recdll.
25 don't know. 25 Q. What doyou recall of the facts
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1 answered. 1 A. Not sitting here right now, |
2 THE WITNESS: Again, | read the 2 don't.
3 case. | didn't do any analysis beyond 3 Q. Do you know whether ASHRAE took
4 that of that particular case. 4 over development of what became standard 90.1
5 BY MR. BRIDGES: 5 from any other group or entity?
6 Q. What stepsdid you take to 6 A. No, | donot.
7 ascertain what public harms flowed from the 7 Q. Haveyou ever quantified the
8 Court'sdecision in the Veeck case? 8 value of the contributions made by the
9 A. Other than reading the case, 9 volunteers of the various organizations to
10 theopinioninthe case, | didn't do anything 10 the standards at issuein this case?
11 beyond that to understand the implicationsof | 11 MR. FEE: Objection to form.
12 that holding. 12 THE WITNESS: Not other than
13 Q. Youdidn't do any investigation 13 having some sense of hours or a
14 asto the economic consequences to any 14 limited sense of dollars, but not
15 entity, industry, or person as a consequence 15 beyond that, no.
16 of the decision in the Veeck case, correct? 16 BY MR. BRIDGES:
17 MR. FEE: Objection to form. 17 Q. Canyou put arough dollar
18 THE WITNESS: | think that's 18 value on the time and expenses of the
19 correct, yes. 19 volunteers with respect to any of the
20 BY MR. BRIDGES: 20 standardsin this case?
21 Q. How hasthe process of 21 MR. FEE: Objection to form.
22 standards development changed in the last 100 | 22 THE WITNESS: Not sitting here
23 years, to your knowledge? 23 right now. That would entail alittle
24 A. | don't know the specifics, and 24 bit of astudy. | have not done that.
25 1 don't know that there is one standards 25 BY MR. BRIDGES:
Page 130 Page 132
1 development process. | think there area 1 Q. What -- what would be required?
2 variety of processes pursued by a number of 2 A. Tounderstand basically the
3 SSOsor SDOs. I'm surethat there have been 3 out-of-pocket expenses incurred and the
4 changesonthe margin. Theremay havebeen | 4 opportunity costs incurred. So among other
5 larger changes. | just don't know. | have 5 things, one would want to look at time
6 not studied the trend in the standard 6 records, have an understanding of
7 development process over time. 7 compensation, have an understanding of the
8 Q. What changes are you aware of 8 activities of those individuals. Those
9 inthe standards development process of NFPA | 9 are-- would be among the inputs.
10 over the past 100 years? 10 Q. What changes are you aware of
11 A. Idontknow. I'venot studied 11 inthedistribution of standardsin the past
12 that topic. 12 100 years by the plaintiffs?
13 Q. What changes are you aware of 13 MR. FEE: Objection to form.
14 in the standards devel opment process of the 14 THE WITNESS: | haven't
15 ASHRAE 90.1 standard? 15 investigated that particular issue,
16 A. ldontknow. I'venot studied 16 but | understand that some of the
17 that. 17 standards today are distributed
18 Q. How did ASHRAE cometo develop | 18 through the Internet that certainly
19 the 90.1 standard? 19 didn't exist 100 years ago.
20 A. | think, generaly, aneed was 20 Some of the standards are
21 identified and a group of constituents 21 distributed for free with limitations.
22 convened to derive a standard, but | don't 22 | don't know if that was true 100
23 know the specifics beyond that. 23 years ago, but it might have been.
24 Q. Do you know who identified the 24 | would expect some of the
25 need? 25 copying and dissemination capabilities
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1 are much greater today than they were 1 the right to reproduce, copy, or
2 in 1915, but | don't know that the 2 disseminate those standards but can
3 general methods of -- | don't know how 3 look at them online.
4 the general methods of distribution 4 BY MR. BRIDGES:
5 have changed. 5 Q. Haveyou used the reading rooms
6 BY MR.BRIDGES: 6 of any of the plaintiffs?
7 Q. What changes are you aware of 7 A. No, | have not.
8 insalestrends over the past 20 years? 8 Q. Haveyou reviewed the interface
9 MR. FEE: Objection to form. 9 that the -- have you reviewed the interfaces
10 THE WITNESS: | don't have data 10 that the plaintiffs offer to persons wishing
11 going back asfar as 20 years ago. | 11 to view materials for free online?
12 have some information on publication 12 A. No, | don't think so.
13 sales, for instance, in tabs 3, 4, and 13 Q. Doyou know what effect, if
14 5. They only -- that information only 14 any, the presence of those free materials on
15 goes back afew years, however. 15 the plaintiffs Web sites has had on the
16 BY MR. BRIDGES: 16 plaintiffs revenues?
17 Q. Didyou review any information 17 MR. FEE: Objection to form.
18 earlier than the dates shown in the documents | 18 THE WITNESS: No, | don't.
19 attabs3, 4, and 5? 19 BY MR. BRIDGES:
20 MR. FEE: Objection. Vague. 20 Q. Haveyou-- haveyou
21 THE WITNESS: It's possible 21 investigated that?
22 that some of the source documents had 22 MR. FEE: Same objection.
23 earlier information, but | don't 23 THE WITNESS: I've been
24 recall that. | would need to look at 24 opening -- |'ve been open to learning
25 those source documents. 25 about that, but | haven't learned that
Page 134 Page 136
1 BY MR. BRIDGES: 1 there'sadirect or indirect effect.
2 Q. And those source documents 2 There might be, but | haven't seen
3 would be within the Bates ranges identified 3 evidence of that.
4 intab 2 of your report? 4 BY MR. BRIDGES:
5 A. Within the Bates ranges or 5 Q. My question was, have you
6 identified elsewhereintab 2. For instance, 6 investigated that?
7 the ASteam -- ASTM audited -- audited 7 MR. FEE: Same objection.
8 consolidated financial statements, | think, 8 THE WITNESS: Perhaps you could
9 may not al be Bates-stamped. | could be 9 read back my answer.
10 wrong on that. But | would look in that set 10 BY MR.BRIDGES:
11 of financial documents. 11 Q. I'veheardtheanswer. It was
12 Q. What do you know about what you |12 not responsiveto my question. The -- you
13 said -- strike that. 13 said you did not know what effect, if any,
14 You said earlier that some 14 the presence of those free materials on the
15 standards are distributed for free with some 15 plaintiffs Web sites has had on the
16 limitations; isthat correct? 16 plaintiffs revenues.
17 A. Yes, that's my understanding. 17 And my question is, have you
18 Q. What do you know about that? 18 investigated that?
19 MR. FEE: Objection. Vague. 19 MR. FEE: Same objection.
20 THE WITNESS: |'vewritten 20 THE WITNESS: No, I've not
21 about that in my report. | believe 21 undertaken a separate investigation.
22 that each one of the plaintiffs has 22 I've been alert to that topic, but |
23 provided what is sometimes called a 23 haven't assigned myself that
24 "reading room" so that people can look 24 investigation.
25 at those standards but are not given 25 BY MR. BRIDGES:
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1 Q. Wassomething that was -- 1 SDOs, but the standard setting organizations
2 remained pending at the time you wrote this 2 that are the candidates are the ones that |
3 report as something that you expected to do 3 identified earlier today.
4 inthe future? 4 Q. Which SDOs do you recall
5 A. No. 5 treating copyright protection of their
6 MR. FEE: Objection. Vague. 6 standards as very important?
7 THE WITNESS: I'm sorry. 7 A. |justdon't recall right now.
8 No. 8 | -- | have some vague recollection that
9 BY MR.BRIDGES: 9 copyright considerations are addressed by
10 Q. Did you study the practices of 10 ETSI, but | could be wrong on that.
11 any standards development organizations, 11 Q. What do you know about policies
12 other than the plaintiffs, for purposes of 12 or practices of the Blu-ray organization with
13 your work in this case? 13 respect to copyright protection?
14 MR. FEE: Objection. Vague. 14 A. | assumeyou're talking about
15 THE WITNESS: Not that | 15 theBlu-ray Association? | may have known
16 recall. | saw reference to other SDOs 16 when | wasinvolved in that matter. | do not
17 in the Bremer articles, for instance, 17 remember, sitting here now.
18 but | didn't undertake a separate 18 Q. Doyourecall that your report
19 investigation of the practices of any 19 actualy refersto the Blu-ray Association?
20 other SDOs for purposes of my 20 A. Ithink I refer to Blu-ray
21 assignment here. 21 standards. | don't recall if | refer to the
22 BY MR. BRIDGES: 22 Blu-ray Association, but perhaps you could
23 Q. Areyou aware of practices or 23 refresh my memory.
24 policies of other SDOs with referenceto 24 Q. | believeyou point it out at
25 either copyright or free availability of 25 the bottom of page 62. "While certain SDOs
Page 138 Page 140
1 their materials? 1 (eg., theBlu-ray disc association) provide
2 MR. FEE: Objection to form. 2 unrestricted access to their standard
3 THE WITNESS: | may have been 3 publications for free, the Plaintiffs here do
4 aware through other assignments I've 4 not."
5 undertaken in the past, but | didn't 5 Do you recall that?
6 undertake any separate investigation 6 A. Now I do. Thank you for
7 for purposes of this matter. 7 refreshing my memory.
8 BY MR. BRIDGES: 8 Q. What economic effects are you
9 Q. What awareness do you have of 9 aware of the fact that the Blu-ray Disc
10 the practices or policies of other SDOs 10 Association provides unrestricted access to
11 through other assignments you've undertaken | 11 its standard publications for free?
12 inthe past? 12 A. | have not investigated that
13 MR. FEE: Objection to form. 13 issue, so | don't know.
14 THE WITNESS: | can only recall 14 Q. What other SDOs have you
15 most generally that they view 15 identified that provide unrestricted access
16 intellectual property protection as 16 totheir standards for free?
17 being very important, but | can't be 17 A. | dontthink I'veidentified
18 any more specific than that. 18 any othersin my report.
19 BY MR. BRIDGES: 19 Q. Didyou look for any others?
20 Q. Which SDOsyou -- do you recall 20 A. Notthat| recal.
21 treating intellectual property protection as 21 Q. Why not?
22 very important? 22 A. | don't know how to answer
23 A. Wadl, again, I've -- I've dealt 23 that. | was aware of the Blu-ray Disc
24 with standards setting organizations. | 24 Association's policy inthisregard, so |
25 don't know if any of those are technically 25 wrote about it here.
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1 Q. Why did you not consider the 1 perspective.

2 economic effects of free distribution of 2 BY MR.BRIDGES:

3 standards with respect to other 3 Q. Andwhat istherelevance of

4 organizations? 4 economic analysis to that question, asyou

5 A. | didn't quite seethe 5 understand it?

6 relevance to this matter. 6 MR. FEE: Objection to form.

7 Q. Why? 7 Vague. Might also be construed to

8 A. 1 don't know how to prove a 8 require alegal conclusion.

9 negative. 9 THE WITNESS: Economists have a
10 Q. What'sthe negative you were 10 view and perspective at looking at
11 thinking of that would need to be proved or 11 issues that some courts have found to
12 disproved? 12 be useful.

13 A. That something is not relevant. 13 BY MR.BRIDGES:

14 Q. Youjust didn't seethe 14 Q. Widll, I'm asking, with specific

15 relevance? 15 relevance to this case, what do you

16 A. | don't understand how that 16 understand the importance of economic

17 would be helpful inthe assignment that | had | 17 analysisto bein this case --

18 here. 18 MR. FEE: Objection. Calls--

19 Q. Andwhat was the assignment you 19 BY MR. BRIDGES:

20 had here? 20 Q. --asyou have purported to

21 A. Wdl, I'veladit out -- 21 practiceit?

22 Q. | canreadthereport. I'm not 22 MR. FEE: Calsfor alega

23 asking you to read -- read the report. 1'd 23 conclusion.

24 like your own words now, sitting here. 24 Also, to the extent that

25 MR. FEE: Objection. 25 responding to that would require you
Page 142 Page 144

1 BY MR. BRIDGES: 1 to disclose communications with

2 Q. How do you -- how do you 2 counsd that did not form the basis

3 view -- 3 for any of your opinions or

4 A. I'dliketo answer it by 4 conclusions and did not provide any

5 looking at my report. 5 assumptions that were the basis for

6 Q. No, I'dlikefor you to give me 6 your opinions or conclusions, you

7 astraight answer, because if you're just 7 should not answer that portion of the

8 going to refer to the report, the report will 8 guestion.

9 speak for itself, and | don't need you to 9 THE WITNESS: | understand
10 read it to me. 10 that, generally, economists like me
11 I'd like for you to tell me 11 are quite helpful in determining
12 what you understand, sitting here, to have 12 guestions of harm, particularly harm
13 been your assignment in this case. 13 asit relates to infringement of IP
14 MR. FEE: Objection. 14 rights.

15 Y ou can answer the question 15 BY MR. BRIDGES:

16 however you deem appropriate. 16 Q. How do you distinguish between
17 THE WITNESS: I've aptly laid 17 harmsthat are caused by an infringement by
18 it out in my report, so | defer to the 18 the defendant versus harms that might be
19 words in my report. 19 caused by acourt decision that plaintiffs

20 But I've, in essence, looked at 20 lack copyrights?

21 the topic of the impact of copyright 21 MR. FEE: Objection to the

22 and trademark infringement here, and 22 extent it callsfor alegal

23 asked myself the question whether a 23 conclusion.

24 permanent injunction would be 24 THE WITNESS: | don't know how
25 appropriate from an economic 25 to answer that question. | didn't ask
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18 it out in my report, so | defer to the 18 the defendant versus harms that might be
19 words in my report. 19 caused by acourt decision that plaintiffs
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22 and trademark infringement here, and 22 extent it callsfor alegal
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1 myself the question of ownership or 1 under the assumption that the
2 impact of ownership. | asked myself 2 activities violate the law.
3 the question here of impact of 3 BY MR. BRIDGES:
4 infringement. 4 Q. Iftheactivities-- do you
5 BY MR. BRIDGES: 5 believe -- do you understand that your
6 Q. Ifitturnsout that the Court 6 anaysisisrelevant to a determination of
7 rulesthat the plaintiff -- sorry. Strike 7 whether the defendant has violated the law?
8 that. 8 MR. FEE: Objection. Callsfor
9 If it turns out the Court rules 9 alegal conclusion.
10 herethat the defendant has engaged in fair 10 To the extent that your
11 use, isit your understanding that none of 11 understanding is based upon
12 your harms analysisis relevant -- 12 communications with counsel, you
13 MR. FEE: Objection. 13 shouldn't disclose them, unless they
14 BY MR. BRIDGES: 14 formed the basis for your opinions or
15 Q. -- because of afinding of 15 conclusions or provided assumptions
16 non-infringement? 16 that you relied upon in reaching your
17 MR. FEE: Cadlsfor alega 17 conclusions.
18 conclusion. 18 THE WITNESS: | don't know.
19 To the extent answering that 19 BY MR. BRIDGES:
20 guestion would require you to disclose 20 Q. Doyouhaveany view asto
21 communications you had with counsel 21 whether the defendant has violated copyright
22 that don't form the basis for any of 22 law?
23 your opinions or conclusions and don't 23 MR. FEE: Objection. Callsfor
24 provide any assumptions that you 24 alegal conclusion.
25 relied upon, you shouldn't disclose 25 THE WITNESS: No, I've not
Page 146 Page 148
1 those communications. 1 taken on that assignment.
2 THE WITNESS: You'reasking for 2 BY MR. BRIDGES:
3 alegal conclusion. I'm not an expert 3 Q. Doyouhaveany view asto
4 on that. 4 whether the defendant’s activities constitute
5 BY MR.BRIDGES: 5 fair use?
6 Q. I'munderstanding your 6 MR. FEE: Objection. Callsfor
7 understanding -- I'm asking for your 7 alegal conclusion.
8 understanding of the relevance of your 8 THE WITNESS: No, I've not
9 contributionsto this case. 9 taken on that assignment.
10 MR. FEE: Objection. Asked and 10 BY MR. BRIDGES:
11 answered. Plusall the prior 11 Q. If acourt determinesthat the
12 objections and instructions. 12 defendant has not infringed upon plaintiffs
13 THE WITNESS: | believe my 13 copyrights, do you understand that the
14 testimony and report are relevant to 14 decision would result in economic harm to the
15 the issue of harm and potential harm. 15 plaintiffs?
16 BY MR. BRIDGES: 16 MR. FEE: Objectionto the
17 Q. Fromwhat? 17 extent it callsfor alegal
18 A. From continuing -- the 18 conclusion.
19 continuing activities and possible expanded 19 THE WITNESS: I'm not following
20 activities of the defendant here. 20 your question. Could you ask it a
21 Q. From activities or from 21 little bit differently, please?
22 violations of law? 22 BY MR. BRIDGES:
23 MR. FEE: Objection. Vague. 23 Q. No, I'll restateit if you just
24 Callsfor alegal conclusion. 24 needto rehear it.
25 THE WITNESS: | -- I'm working 25 A. No, | don't need to rehear it.
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1 If you could recast it, please. 1 that'sfine.
2 Q. No. Then please answer my 2 A. | wantto, but | cannot.
3 question. 3 Q. Wwdl--
4 MR. FEE: Objection. 4 A. | donot understand the
5 BY MR. BRIDGES: 5 question.
6 Q. | getto ask the questions. 6 Q. [I'll sayitagain.
7 MR. FEE: Hejust said he 7 Would adecision by the Court
8 couldn't answer it. 8 that the defendant has not infringed upon the
9 THE WITNESS: | don't 9 plaintiffs copyrights result in economic
10 understand the question. 10 harm to the plaintiffs?
11 BY MR. BRIDGES: 11 MR. FEE: Objection. Callsfor
12 Q. Whatisit you don't 12 alegal conclusion. Asked and
13 understand? 13 answered.
14 A. | understand each word but not 14 THEWITNESS: | --
15 how you put them together. 15 MR. FEE: Vague.
16 Q. If acourt determinesthat the 16 THE WITNESS: | cannot answer
17 defendant has not infringed upon the 17 it any differently. I'm sorry.
18 plaintiffs copyrights, do you believe that 18 Isthisagood timefor a
19 that decision would result in economic harm | 19 break, or do you want to keep going?
20 tothe plaintiffs? 20 MR. BRIDGES: Sure. Wecan
21 MR. FEE: Objection to the 21 take one if you want.
22 extent it callsfor alegal 22 THE VIDEOGRAPHER: Off the
23 conclusion. Plus asked and answered. 23 record at 1:17.
24 THE WITNESS: It sounds like 24 *ok ok
25 exactly the same words, so I'm not 25 (Recessfrom 1:17 p.m. to
Page 150 Page 152
1 sure how to answer that question. 1 2:12 p.m.)
2 BY MR.BRIDGES: 2 * ok ok
3 Q. Would adecision that the 3 THE VIDEOGRAPHER: On the
4 defendant has not infringed upon plaintiffs 4 record at 2:12.
5 copyrights result in economic harm to the 5 BY MR. BRIDGES:
6 plaintiffs? 6 Q. Good afternoon, Mr. Jarosz.
7 MR. FEE: Objection. Callsfor 7 A. Good afternoon.
8 alegal conclusion. 8 Q. Could you outline for me,
9 THE WITNESS: I'm just not 9 please, what steps you took in your
10 following. | under -- I'm worked -- 10 engagement in this case? What are the
11 I'm working under the assumption that 11 different activities you engaged in?
12 the activity here represents a 12 A. Generdly, | had adiscussion
13 copyright infringement. I'm -- and 13 with counsel about the matter. Then we
14 I'm being asked and answering the 14 examined documents that would -- were
15 guestion of the impact of that and 15 provided to usto give us background. We
16 whether there would be harm and what 16 then proceeded to gather our own information
17 kind of harm and whether that's 17 from third-party sources, primarily through
18 reparable harm. 18 Internet searches.
19 So I'm focusing on what has 19 We obtained information that
20 been done and what may continue to be 20 had been produced as part of discovery. We
21 done by the defendant. 21 had conversations with people at the various
22 BY MR. BRIDGES: 22 plaintiff organizations.
23 Q. That'snon-responsive. I'll 23 We outlined the report and
24 ask you to answer my question. And if you 24 summarized some of the information that you
25 just don't want to answer the question, 25 seeinthetabs. We had discussions with
Page 151 Page 153
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1 counsel. And then we finalized the report, 1 Q. Haveyou analyzed any
2 submitting it to counsel on June 5th, 2015. 2 differencesin sales trends between those of
3 Q. Do you know how many standards 3 plaintiffs standards that have been
4 of each plaintiff are at issuein this case? 4 incorporated into law and those of
5 A. How many -- I'm sorry -- 5 plaintiffs standards that have not been
6 standardsare at issue? 6 incorporated into law?
7 Q. Yes 7 A. |don'tthink so. | don't
8 A. | havethat number written 8 think | have those data, and I'm not sure
9 down. It'sinthe hundreds, and | forget, as 9 that each plaintiff knows precisely how many
10 | sit hereright now, precisely the number. 10 have been incorporated into law.
11 1 will look it up. And | wasgiving you an 11 Q. Didyou ask for any data
12 answer that was a cumulation acrossthethree | 12 regarding the distinction between standards
13 plaintiffs. 13 incorporated by reference and standards not
14 | am not seeing that number 14 incorporated by reference in the law?
15 right now. I'll keep looking. 15 A. ldont--
16 Q. Do you know what -- 16 MR. FEE: Objection to form.
17 A. Youmay be ableto point me 17 THEWITNESS: I'm sorry. |
18 quicker than | recall whereit was. 18 don't recall.
19 Q. Doyou -- do you know what 19 BY MR. BRIDGES:
20 proportion of plaintiffs-- of each 20 Q. You made observations about
21 plaintiffs standardsis at issuein this 21 salestrendsearlier in your deposition. |
22 case? 22 think you said that there's been areduction
23 A. Areyou asking metheratio of 23 insalesof certain of plaintiffs standards;
24 the standards at issue versus the total 24 isthat correct?
25 standards developed by the organizations? 25 A. I'mnot quite sure what the
Page 154 Page 156
1 Q. Yes 1 earlier testimony was, but | think | was
2 A. Ithinkit'slessthana 2 pointing you to paragraph 133 with regard to
3 majority for each organization. I'm fairly 3 downloads of -- and other measures of
4 certain of that with regard to ASTM. | think 4 activity, as| had at my disposal.
5 that'strue with regard to NFPA. | think 5 Q. Widl, I'mtrying to find out
6 it'struewith regard to ASHRAE. 6 what changes you have studied in plaintiffs
7 Q. Do you have any better 7 economics that you attribute to defendant's
8 information than less than a mgjority -- 8 activities.
9 A wel, I -- 9 A. I'mnot quite sure what your
10 Q. --for each of them? 10 questionis.
11 A. Theprecise numbers arein the 11 Q. Widl, I'mtrying to find out
12 report. Let'sseehere. One can figure that 12 what information you have studied to
13 out. You may remember where | summarizedthe |13 determine what changes in the finances of
14 number of standards. | just don't remember. 14 each of the plaintiffs have occurred as a
15 It's easy to determine because the data are 15 consequence of the defendant's activities.
16 all here. 16 MR. FEE: Objection to form.
17 Q. Haveyou analyzed differences 17 THE WITNESS: I'm still not
18 in salestrends between standards that are at 18 sure that I'm hearing aquestion. But
19 issuein this case and plaintiffs other 19 to the extent that | had information
20 standards? 20 on changesin activity level, |
21 A. No, | don't think | have those 21 summarized that in paragraph 133.
22 dataat my disposal. 22 BY MR. BRIDGES:
23 Q. Didyou ever ask for those 23 Q. My question is, what
24 data? 24 information did you study to determine any
25 A. |don'trecall. 25 changesin finances of each of the
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1 plantiffs? 1 of certain of the standards. I've

2 MR. FEE: Same objection. 2 presented that.

3 THE WITNESS: It'sreflected in 3 | don't have direct evidence of

4 paragraph 133 and in the tabs, 4 the precise impact historically of

5 particularly 3, 4, and 5. But the 5 defendant's activities on plaintiffs

6 tabs are not at the granular level 6 financials.

7 that | think are of interest to you. 7 BY MR. BRIDGES:

8 BY MR. BRIDGES: 8 Q. What evidence of any kind do

9 Q. What do you mean by the 9 you have of any kind of impact historically
10 "granular level" that would be of interest to 10 of the defendant's activities on plaintiffs
11 me? 11 financials?

12 A. | don'tthink it breaks out 12 MR. FEE: Objection to form.

13 publications by standard, for instance. 13 THE WITNESS: That whichis

14 Q. Doesit break out publications 14 reported in paragraph 133, that of

15 by whether a standard has been incorporated | 15 which is contained in deposition

16 by reference or not? 16 testimony, and that of which |

17 A. | don'tthink so. 17 summarized in other parts of the

18 Q. Doesit break out by whether a 18 report.

19 standard has been publicly made availableby |19 BY MR. BRIDGES:

20 defendant or not? 20 Q. Sowhenyou'rereferring to

21 A. ldontthink so. Notin 21 deposition testimony, you're referring to the

22 tabs3, 4,and 5. 22 citationsto the footnotes in paragraph 133?

23 Q. How do you establish causation 23 A. No, | don't think it's just

24 between defendant's activitiesand any of the |24 limited to that. | think there's some other

25 datathat you providein section -- in 25 deposition transcripts that talk about the
Page 158 Page 160

1 paragraph 1337 1 impact or potential impact of defendant's

2 MR. FEE: Objection. Callsfor 2 activities on each one of the plaintiffs.

3 alegal conclusion. Form. 3 Q. Didyou make any independent

4 THE WITNESS: One can and 4 assessment of causation of any financia

5 should look at all evidence available, 5 effectson plaintiffs by the defendant's

6 including circumstantial evidence. | 6 activities?

7 don't have direct information about 7 MR. FEE: Objection to form.

8 the precise impact of defendant's 8 Cdllsfor alega conclusion.

9 activities, but | have important 9 THE WITNESS: What do you mean
10 information that bears on that issue, 10 by the term of "independent assessment
11 including information that'sin 11 of causation"?

12 deposition transcripts. 12 BY MR. BRIDGES:

13 BY MR. BRIDGES: 13 Q. You, asan expert, not relying
14 Q. Somy questionis, how do 14 just on what other people have said or

15 you -- do you -- strike that. 15 speculated or thought.

16 Areyour conclusion -- are you 16 MR. FEE: Same objections.

17 making conclusionsin paragraph 133 about the| 17 Plus compound.

18 cause of changesin sales of the plaintiffs 18 THE WITNESS: We expertsrely
19 products? 19 on other information to draw the

20 MR. FEE: Objection to form. 20 conclusions that we do, and then we
21 THE WITNESS: Not definitively. 21 bring our training to it. So our

22 | have observations about the 22 observations shouldn't be in a vacuum.
23 magnitude and trend of the downloads 23 BY MR. BRIDGES:

24 of -- through defendant's sites. | 24 Q. But they should be objective,

25 have some information on the downloads |25 correct?
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1 plantiffs? 1 of certain of the standards. I've

2 MR. FEE: Same objection. 2 presented that.

3 THE WITNESS: It'sreflected in 3 | don't have direct evidence of

4 paragraph 133 and in the tabs, 4 the precise impact historically of

5 particularly 3, 4, and 5. But the 5 defendant's activities on plaintiffs

6 tabs are not at the granular level 6 financials.

7 that | think are of interest to you. 7 BY MR. BRIDGES:

8 BY MR. BRIDGES: 8 Q. What evidence of any kind do

9 Q. What do you mean by the 9 you have of any kind of impact historically
10 "granular level" that would be of interest to 10 of the defendant's activities on plaintiffs
11 me? 11 financials?

12 A. | don'tthink it breaks out 12 MR. FEE: Objection to form.

13 publications by standard, for instance. 13 THE WITNESS: That whichis

14 Q. Doesit break out publications 14 reported in paragraph 133, that of

15 by whether a standard has been incorporated | 15 which is contained in deposition

16 by reference or not? 16 testimony, and that of which |

17 A. | don'tthink so. 17 summarized in other parts of the

18 Q. Doesit break out by whether a 18 report.

19 standard has been publicly made availableby |19 BY MR. BRIDGES:

20 defendant or not? 20 Q. Sowhenyou'rereferring to

21 A. ldontthink so. Notin 21 deposition testimony, you're referring to the

22 tabs3, 4,and 5. 22 citationsto the footnotes in paragraph 133?

23 Q. How do you establish causation 23 A. No, | don't think it's just

24 between defendant's activitiesand any of the |24 limited to that. | think there's some other

25 datathat you providein section -- in 25 deposition transcripts that talk about the
Page 158 Page 160

1 paragraph 1337 1 impact or potential impact of defendant's

2 MR. FEE: Objection. Callsfor 2 activities on each one of the plaintiffs.

3 alegal conclusion. Form. 3 Q. Didyou make any independent

4 THE WITNESS: One can and 4 assessment of causation of any financia

5 should look at all evidence available, 5 effectson plaintiffs by the defendant's

6 including circumstantial evidence. | 6 activities?

7 don't have direct information about 7 MR. FEE: Objection to form.

8 the precise impact of defendant's 8 Cdllsfor alega conclusion.

9 activities, but | have important 9 THE WITNESS: What do you mean
10 information that bears on that issue, 10 by the term of "independent assessment
11 including information that'sin 11 of causation"?

12 deposition transcripts. 12 BY MR. BRIDGES:

13 BY MR. BRIDGES: 13 Q. You, asan expert, not relying
14 Q. Somy questionis, how do 14 just on what other people have said or

15 you -- do you -- strike that. 15 speculated or thought.

16 Areyour conclusion -- are you 16 MR. FEE: Same objections.

17 making conclusionsin paragraph 133 about the| 17 Plus compound.

18 cause of changesin sales of the plaintiffs 18 THE WITNESS: We expertsrely
19 products? 19 on other information to draw the

20 MR. FEE: Objection to form. 20 conclusions that we do, and then we
21 THE WITNESS: Not definitively. 21 bring our training to it. So our

22 | have observations about the 22 observations shouldn't be in a vacuum.
23 magnitude and trend of the downloads 23 BY MR. BRIDGES:

24 of -- through defendant's sites. | 24 Q. But they should be objective,

25 have some information on the downloads |25 correct?
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Page 163

1 A. Yes 1 A. |took al the data --

2 Q. And that means perhaps not 2 MR. FEE: Objection. Form.

3 relying upon the views of the partiesto the 3 Objection to form.

4 lawsuit alone, but doing independent analysis | 4 THE WITNESS: | took all this

5 and research, correct? 5 datainto account. That'swhy |

6 MR. FEE: Objection to form. 6 reported it here.

7 THE WITNESS: | think one can 7 BY MR.BRIDGES:

8 and should evaluate and consider the 8 Q. And thedatathat you

9 views of the parties, but not limited 9 identified in the footnotesin
10 investigation to that. 10 paragraph 134 -- sorry -- 133?
11 BY MR. BRIDGES: 11 A. Yes, | considered that
12 Q. Sowhat independent analysis 12 information.
13 and research did you do other than reviewing | 13 Q. Do youknow inwhat year the
14 theviews and statements of the partiesin 14 defendant posted the 2008 version of the
15 thiscase? 15 National Electrical Code on its Web site?
16 MR. FEE: Objection. Vague. 16 A. | don't know with absolute
17 THE WITNESS: | reviewed and 17 certainty. | do know anumber of the alleged
18 summarized the data, asyou seein 18 activitiesoccurred in late 2012. | don't
19 133, that | had at my disposal. | 19 know if it's specific to that code or not.
20 reviewed writings about the impacts. 20 Q. Doesit matter to your analysis
21 And | took important 21 exactly when the defendant posted the 2008
22 information from the fact that the 22 National Electrical Code on its Web site or
23 plaintiffs have brought this lawsuit. 23 to Internet Archive?
24 The plaintiffs don't want this 24 A. lwould--
25 activity to continue. That is 25 MR. FEE: Objection to form.

Page 162 Page 164

1 revealed preference information that's 1 THE WITNESS: | would consider

2 guite important. 2 that information if | had it, but |

3 BY MR. BRIDGES: 3 don't have any reason to think that it

4 Q. Tell me about what you mean by 4 would change any of the conclusions

5 repealed -- sorry. Strike that. 5 that | drew.

6 Tell me what you mean by 6 BY MR.BRIDGES:

7 "reveded preference.” 7 Q. Thetiming of when the

8 A. What people do often provides 8 defendant posted certain matters wouldn't

9 information on what their preferences are. 9 change your conclusions?
10 Q. And so thefact that plaintiffs 10 A. Not based on what | know right
11 brought this lawsuit has revealed to you that 11 now. My understanding isthat much of the
12 they prefer to bring the lawsuit, correct? 12 activity occurred in 2012, the later half of
13 MR. FEE: Objection. Vague. 13 2012, and | still have the whole body of
14 THE WITNESS: Given the cost, 14 evidencethat | have considered. So I'm not
15 they prefer to bring the lawsuit 15 sureif the precise timing would change, but
16 rather than not bring it, yes. 16 | certainly would consider that.
17 BY MR. BRIDGES: 17 Q. Do youknow inwhat year
18 Q. What else -- strike that. 18 Public.Resource.Org posted the 2011 version
19 What are the datayou're 19 of the National Electrical Code?
20 referring to in page -- strike that. 20 A. Sameanswer to the question
21 What are the data you're 21 that you had with regard to the 2008 code.
22 referring to in paragraph 133 that you took 22 Q. Canyoulook at thedatain
23 into account in discussing or analyzing 23 your -- the tables attached to your report
24 effects of defendant's activities on 24 and seeif that helps refresh your memory as
25 plaintiffs? 25 to when the defendant posted NEC 2008 and

Page 165

42 (Pages 162 - 165)

Veritext Lega Solutions
JAOPHPY-5127



Case 1:13-cv-01215-TSC Document 124-3

USCA Case #17-7035

Document #1715850

Filed 12/22/15 Page 29 of 48
Filed: 01/31/2018 Page 151 of 573

Page 167

1 NEC -- NEC 20117 1 appropriateness of a permanent
2 A. | canlook, and | will. 2 injunction here.
3 No, it doesn't answer that 3 BY MR. BRIDGES:
4 question, | don't think. 4 Q. Istheappropriate of -- isthe
5 Q. Canyoumakeapredictionasto 5 appropriateness of a permanent injunction an
6 when the defendant posted NEC 2008 and 6 economic question?
7 NEC 2011, based on the data attached toyour | 7 A. | think, in part, economic
8 report in Exhibit 1? 8 considerations can be and often are taken
9 MR. FEE: Objection to form. 9 into account in answering that question.
10 THE WITNESS: No, | don't 10 Q. Isitaneconomic question?
11 think, based on just those data. 11 MR. FEE: Objection.
12 BY MR. BRIDGES: 12 BY MR. BRIDGES:
13 Q. Canyoumake-- givean 13 Q. That wasmy question.
14 estimate as to when the defendant posted 14 MR. FEE: Asked and answered.
15 NEC 2008 and NEC 2011, based onthedata | 15 THE WITNESS: Again, in part.
16 attached to your report as Exhibit 1? 16 BY MR. BRIDGES:
17 MR. FEE: Same objection. 17 Q. Thepropriety of
18 THE WITNESS: No, | don't 18 apreliminary -- of a-- strike that.
19 think, based on just that information. 19 It's your testimony that the
20 BY MR. BRIDGES: 20 propriety of apermanent injunction is, in
21 Q. Wiédll, just looking at your 21 part, an economic question?
22 report, can you tell when defendant posted 22 MR. FEE: Objection. Asked and
23 NEC 2008 and NEC 20117 23 answered. Form. Callsfor alegal
24 A. My answer hasn't changed. | 24 conclusion.
25 still don't know precisely when those were 25 THEWITNESS: Yes. Asl
Page 166 Page 168
1 posted. 1 understand it, one factor to consider
2 Q. Butthat doesn't make a 2 isthe reparability or irreparability
3 difference to your economic analysis of the 3 of harm. | believe, at its core,
4 effects of defendant's activities on the 4 that's an economic question.
5 plaintiffs? 5 BY MR. BRIDGES:
6 A. Wadll, | would be curious -- 6 Q. And what economic theories did
7 MR. FEE: Objection to form. 7 you rely upon to conclude that, asan
8 THE WITNESS: -- curious about 8 economic matter, apreliminary -- strike
9 that information, but | don't have any 9 that.
10 reason to think it would change the 10 What economic theories did you
11 conclusionsthat | drew, and that is 11 rely upon to conclude that, as an economic
12 that a permanent injunction is 12 matter, a permanent injunction is appropriate
13 appropriate here. 13 inthiscase?
14 BY MR. BRIDGES: 14 MR. FEE: Same objections.
15 Q. Isityourjob to determine 15 THE WITNESS: | don't know what
16 whether a permanent injunction is 16 candidates you have in mind for
17 appropriate? Isthat what you were hired to 17 economic theories.
18 do? 18 BY MR. BRIDGES:
19 A. No. 19 Q. Whichever onesyou relied upon.
20 MR. FEE: Objection. Callsfor 20 A |-
21 alegal conclusion. Form. Compound. 21 MR. FEE: Same objections.
22 THE WITNESS: | think it's 22 THE WITNESS: -- used al of my
23 ultimately the Court's decision to 23 training and applied it to the facts
24 make, but I've been asked what my 24 of this case and drew the conclusions
25 economic view isasto the 25 that | did.
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Page 171

1 BY MR. BRIDGES: 1 THE WITNESS: We learn about
2 Q. And arethere any particular 2 price theory. We learn about consumer
3 agpects of training that you have beyond what | 3 behavior. Wetalk -- we learn about
4 afirst-year college student would have 4 manufacturer and supplier actions. We
5 gotten in afirst-year economics course that 5 learn about game theory. We learn
6 you have brought to bear by applying 6 about econometrics. We learn more
7 particular economic theoriesto this case? 7 broadly about quantitative methods.
8 A. | think my training makes me 8 We learn about a variety of aspects of
9 who | am and has helped me in assignments 9 industrial organization. There are
10 likethis. | have beyond afirst-year-in- 10 many things that we learn beyond the
11 college understanding of basic economics, but | 11 first year of economics training.
12 they're very important concepts that are 12 BY MR. BRIDGES:
13 taught and learned in first-year economics. 13 Q. No, I'm asking what you brought
14 Q. Widll, | want to know if there 14 tobear inyour analysisin this case.
15 are any economic concepts beyond first-year | 15 A. All those.
16 economics that you have brought to bear in 16 Q. Okay. What aspect of price
17 rendering your conclusionsin this case. 17 theory did you bring to bear in this case?
18 MR. FEE: Objection to form. 18 A. 1 don't know how to answer that
19 Asked and answered. 19 question besides | understand basic price
20 THE WITNESS: Generdly, there 20 theory and have researched it much and
21 are, yes. 21 applied that to the facts here.
22 BY MR. BRIDGES: 22 Q. What wasthe specific
23 Q. What economic concepts haveyou |23 application of price theory that you brought
24 brought to bear in your report and analysis 24 to bear in this case?
25 inthiscase? 25 A. | can't be any more specific
Page 170 Page 172
1 A. I'msorry, because | don't know 1 thanthat. | don't understand your question.
2 what you mean by "economic concepts.” We get 2 Q. What aspect of training about
3 trained in things like quantitative methods 3 consumer behavior did you bring to bear in
4 and intermediate microeconomics, in price 4 thiscase?
5 theory, in econometrics, in consumer 5 A. | can't be any more specific
6 behavior. All those things are beyond the 6 than saying that.
7 first year. | don't know if you're calling 7 Q. What aspects of your training
8 those economic theories. Your -- your 8 about game theory have you brought to bear in
9 questioning confuses me. 9 your work on this case?
10 Q. Well, you referred to the 10 A. | can't be any more specific
11 important concepts in response to my question 11 than that.
12 to you about particular aspects of training 12 Q. What aspects of econometricsin
13 that you have beyond what afirst-year 13 your training have you brought to bear on
14 college student would have gottenin a 14 thiscase?
15 first-year economics course that you brought 15 A. | can't be any more specific
16 to bear by applying economic theoriesto this 16 than that.
17 case, and your answer refersto very 17 Q. What inform -- what aspects of
18 important concepts that are taught and 18 training in qualitative methods have you
19 learned. 19 brought to bear on this case?
20 And so I'm asking you, what 20 A. |didn'tsay "qualitative
21 very important economic concepts have you 21 methods," and so it may have been mis-keyed
22 brought to bear in your analysis of this 22 in. | said "quantitative methods."
23 case? 23 Q. Allright. What aspects of
24 MR. FEE: Objection to form. 24 quantitative methods of your training did you
25 Lack of foundation. 25 bring to bear on this case?
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1 A. | can't beany more specific 1 just onthisinformation.
2 thanthat. 2 Q. What else would you need?
3 Q. What aspect of your training 3 A. | don't know, because | think
4 regarding aspects of industrial organization 4 it'sprobably avery easy factual question to
5 have you brought to bear on this case? 5 determine when the downloading first
6 A. | can't beany more specific 6 occurred, so | don't know why one would need
7 than that. 7 tobackintoit.
8 Q. Butyoudid bring the theory of 8 Q. Waéll, when -- would one be able
9 reved -- revealed preferencesto bear on 9 touse sdlestrends as away of identifying
10 thiscase, correct? 10 likely effects of a posting of each standard
11 A. Yes 11 Dby the defendant?
12 Q. What other economic theories do 12 MR. FEE: Objection. Vague.
13 you recall bringing to bear on this case? 13 Compound.
14 MR. FEE: Objection. Asked and 14 THE WITNESS: Maybe; maybe not.
15 answered. 15 BY MR. BRIDGES:
16 THE WITNESS: Everything that 16 Q. Why do you say "maybe; maybe
17 I've -- 17 not"?
18 MR. FEE: And vague. 18 A. |just wouldn't think to do it
19 Go ahead. 19 that way, so | don't know what you exactly
20 THE WITNESS: -- I'velearned 20 havein mind.
21 in my training, both educational 21 Q. Do you associate the posting of
22 training and career training. 22 standards by defendant with changesin sales
23 BY MR. BRIDGES: 23 volume of the standards that the defendant
24 Q. Canyou be more specific than 24 has posted?
25 that? 25 MR. FEE: Objection to form.
Page 174 Page 176
1 A. No. 1 THE WITNESS: | don't know what
2 * ok ok 2 you mean by that question.
3 (Jarosz Exhibit 4 marked for 3 BY MR. BRIDGES:
4 identification.) 4 Q. Youdon't understand the
5 * ok ok 5 question?
6 BY MR.BRIDGES: 6 A. |donot.
7 Q. Mr. Jarosz, do you recognize 7 Q. Canyou correlate the posting
8 Exhibit 4 as adocument that you produced in 8 of standards by defendant with any changesin
9 response to a subpoenain this case? 9 salesvolumes of the standards that the
10 A. Yes 10 defendant has posted?
11 Q. What isthis document? 11 MR. FEE: Objection to form.
12 A. It appearsto be asummary over 12 THE WITNESS: | don't think
13 the years 2009 through 2013 of dollars and 13 I've attempted to compute the
14 quantity of NFPA standardsthat weresoldin | 14 correlation coefficient here
15 the marketplace. 15 associated with postings.
16 Q. Based upon the trends that you 16 BY MR. BRIDGES:
17 seeinthisexhibit, can you estimate when 17 Q. I'mnot asking for a specific
18 you believeitismost likely that the 18 correlation coefficient. I'm just asking,
19 defendant first published -- strike that. 19 generdly, can you correlate the posting of
20 Based upon the trends that you 20 standards by defendant with any changesin
21 seeinthis Exhibit 4, can you estimate when 21 salesvolumes of the standards that
22 you believeit ismost likely that the 22 defendants has -- that the defendant has
23 defendant first posted each of the standards 23 posted with reference to Exhibit 4?
24 identified here? 24 A. 1don'tknow --
25 A. 1 dont think so, not based 25 MR. FEE: Objection. Form.
Page 175 Page 177
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Page 179

1 THE WITNESS: | don't recall 1 Q. Haveyou determined in any way
2 attempting to do that. And | wouldn't 2 the dates at which defendant posted various
3 necessarily think that the historical 3 standardsto its Web site or to the Internet
4 impact would -- isthe end of the 4 Archive?
5 story asto the harm here. 5 A. | dontrecal doing a separate
6 BY MR.BRIDGES: 6 analysisof that, no.
7 Q. Ishistorical impact part of 7 Q. How did you learn about the
8 the story asto the harm here? 8 dates at which defendant posted various
9 A. Yes 9 standardsto its Web site or to Internet
10 Q. What -- what can you say by 10 Archive?
11 looking at Exhibit 4 about the historical 11 A. | had conversations with
12 impact of the posting of the defendant -- of 12 counsel on that topic, and | may have seen
13 the plaintiffs standards by the defendant? 13 that information contained in certain
14 A. | don't know that | can say 14 documents like the Complaint, but | don't
15 much, because | believe the postings largely 15 recal.
16 occurredinlate 2012, and | only have one 16 Q. Didyou rely upon information
17 period after that. 17 regarding those dates from conversations with
18 Q. Ifitturnsout that 18 counsel?
19 defendant's postings were well before 2012, 19 MR. FEE: Inarriving at his
20 would that affect your analysis of thetrends | 20 opinions, you're asking?
21 insadesdataof the plaintiffs 21 MR. BRIDGES: Arriving at his
22 publications? 22 understanding of the facts.
23 MR. FEE: Objection to form. 23 THE WITNESS: | don't know that
24 Compound. Vague. 24 | did, because | don't recall
25 THE WITNESS: Maybe. | would 25 reporting those specific dates
Page 178 Page 180
1 consider that information in 1 anywhere in my report.
2 conjunction with these dataif you 2 BY MR. BRIDGES:
3 wanted me to. 3 Q. Doyou recal taking specific
4 BY MR. BRIDGES: 4 datesinto account in analyzing the effect of
5 Q. How -- what -- what would 5 defendant's actions?
6 change? 6 MR. FEE: Objection to form.
7 A. |dontknow. | haven't done 7 Vague.
8 that analysis. 8 THE WITNESS: | don't recall
9 Q. Haveyou verified the dates on 9 one way or the other.
10 which plaintiffs -- strike that. 10 BY MR. BRIDGES:
11 Have you verified the dates at 11 Q. Do you know how -- strike that.
12 which defendant posted the various standards | 12 Do you know how much revenue
13 toitsWeb site or to Internet Archive? 13 each plaintiff derives from the standards at
14 A. ldont-- 14 issuein this case?
15 MR. FEE: Objection. Vague. 15 A. 1dontthink | know that
16 THE WITNESS: | don't recall 16 precise number.
17 verifyingit. 17 Q. Didyou -- did you ever know
18 And are you asking did | 18 that number?
19 separately go out and determine what 19 A. | don'tthink so.
20 that date is and seeif that was the 20 Q. Didyou ever know how much
21 same as what was represented in the 21 revenue each plaintiff derives from standards
22 Complaint, for instance? 22 that have been incorporated into law?
23 BY MR. BRIDGES: 23 A. Asopposed to those that have
24 Q. VYes 24 not been incorporated? Isthat --
25 A. No, | don't recall doing that. 25 Q. Widll, I'm-- I'm asking about
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Page 183

1 those standards that have been incorporated 1 something just north of 50 percent for
2 inthelaw. I'maskingif you know how much | 2 ASHRAE.
3 revenue each plaintiffs derives -- each 3 BY MR. BRIDGES:
4 plaintiff derives from those standards. 4 Q. What do you mean by "if you add
5 A. ldont-- 5 in memberships'?
6 MR. FEE: Objection. Form. 6 A. I'mnot -- I'm not quite sure
7 THE WITNESS: -- think | know 7 what you're asking me to define.
8 that number, and I'm not sure the 8 Q. [I'masking you to explain the
9 plaintiffs know that number. 9 phrase that you just used, "if you add in
10 BY MR. BRIDGES: 10 memberships." What did that mean?
11 Q. Do you know the percentage of 11 A. | talked about that in my
12 revenue that each plaintiff derivesfrom 12 report. Membership feesare afairly good
13 standards that have been incorporated into 13 recollect -- afairly good reflection of
14 law? 14 amount that would have been paid for
15 MR. FEE: Objection to form. 15 publications. In other words, publication
16 THE WITNESS: | don't think | 16 fees-- it -- let me start this over again.
17 do, and | don't believe the plaintiffs 17 It makes about as much sense to
18 do. 18 become amember of ASHRAE asit isto buy
19 BY MR. BRIDGES: 19 someof theindividual publications. Asa
20 Q. Areyou aware of any difference 20 result, many people choose to become memberg
21 inprofitability to plaintiffs between those 21 rather than just buying the publication, as |
22 standards that have been incorporated into 22 understand it.
23 law and those standards that have not been 23 Q. How did you learn that?
24 incorporated into law? 24 A. Having knowledge of the -- of
25 MR. FEE: Objection to form. 25 the price difference and through discussions
Page 182 Page 184
1 THE WITNESS: | don't believe 1 with people at ASHRAE.
2 0. 2 Q. How did you learn about the
3 BY MR. BRIDGES: 3 pricedifference?
4 Q. Doyouknow -- strike that. 4 A. | dontrecal how I learned
5 Are you aware of any difference 5 it, but | report it in my report based on
6 in profitability to plaintiffs between those 6 certain documents I've seen. Perhaps |
7 standardsthat defendant has posted to the 7 learned it from their Web site.
8 Internet and those standards that defendant 8 Q. Didyou do any surveys of
9 hasnot posted to the Internet? 9 ASHRAE membersto validate that assumption?
10 MR. FEE: Objection to form. 10 A. I'msorry. Vaidate what
11 THE WITNESS: | don't believe 11 assumption?
12 so. And as with the previous 12 Q. About purchase of amembership
13 question, | don't think the plaintiffs 13 instead of buying the publication.
14 have that information at their 14 A. I'mnot surethat there'san
15 disposal. 15 assumption in there. My understanding is
16 BY MR.BRIDGES: 16 that ASHRAE people are of the belief that
17 Q. For each plaintiff, what do you 17 many people buy membership rather than
18 understand to be the percentage of gross 18 individua publications.
19 revenue from the sale of standards? 19 Q. Andinyour work, did you
20 MR. FEE: Objection to form. 20 assume that?
21 THEWITNESS: | -- I've 21 A. | didn't assumethat. | worked
22 reported that in my report. My memory | 22 onthat -- under that understanding.
23 isthat it's something on the order of 23 Q. Oh, it'san understanding, but
24 66 percent for ASTM and for NFPA. And | 24 not an assumption?
25 if you add in memberships, it's 25 A. Yes
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Q. Did that understanding make a
difference to your analysis?

A. Itwasafactua underpinning.

Q. Anunderpinning, but not an
assumption?

A. Itwasnot an explicit
assumption.

Q. Butitwasan underpinning, not
an assumption, is your testimony?

MR. FEE: Objection. Asked and

O©CoOoO~NO U WNPE

are to copyrighted publications, correct?

A. With the exception of number 3,
which refers to copyrighted publications and
memberships.

Q. Okay. Somy guestion wasn't
about copyrighted publications. My question
is, what percentage do you understand of
plaintiffs revenues comes from the sale of
standards at issue in this case?

A. Thank you for that reminder of

Page 187

answered. 11 what the question is.
THE WITNESS: Yes. | don't 12 | don't think | know that
know what or why you're arguing with 13 precise percentage.
me on this. 14 Q. What percentage of plaintiffs
BY MR. BRIDGES: 15 revenues, to your knowledge, comes from the
Q. I'mnot arguing. 16 saleof standardsincorporated into law?
A. 1 don't understand. 17 A. 1 don't know that number.
Q. I'mjust trying to understand 18 Q. What percentage of plaintiffs
your testimony. That'sall. So I'm asking 19 revenues, to your understanding, comes from
some follow-up questions. 20 thesaleof al standards?
21 Y ou stated earlier some 21 A. I'msorry. | thought you asked
22 percentages of revenue from the sale of 22 that question. | thought the immediate one
23 standards. Did you mean to be identifying 23 before that was standards.
24 what you thought were the percentages of 24 Q. No. It was standards at issue
25 revenue from the sale of standards or from 25 inthiscase. Then --
Page 186 Page 188
1 thesaleof al publications? 1 A. Theonebefore that.
2 A. Let me-- let me double-check 2 Q. -- standardsincorporated into
3 that. 3 law. And now it'sall standards.
4 WEéll, in the case of ASTM, for 4 A. Right. Thank you.
5 instance, | believeit's copyrighted 5 | don't know that number
6 publications. 6 either.
7 Q. What page are you referring to 7 Q. What percentage of
8 inyour report? 8 plaintiffs -- strike that.
9 A. Right now I'm looking at 9 What dollar value do you
10 page 36, but | think | talk about it at other 10 associate with the investments that each
11 aress. 11 plaintiff has made in the development of the
12 Q. Sopage 36, you'retaking 12 standards at issuein this case?
13 about which paragraph? 13 A. ldontthink | attributed a
14 A. Wédl, right now | was -- 14 dollar amount to that precise activity,
15 Q. 83? 15 because | don't know that amount.
16 A. --lwaslooking at 83, but I'm 16 Q. What percentage of plaintiffs
17 turning back to, for more reliable 17 operating expenses do you associate with the
18 information, to paragraph 15, for instance, 18 plaintiffs development of the standards at
19 which saysin 2014, 67.1 percent of the 19 issueinthiscase?
20 revenue was generated by the sale of 20 A. I dontthink I know that
21 copyrighted publications. For NFPA, that 21 number.
22 information is shown in paragraph 18. And 22 Q. What percentage of plaintiffs
23 for ASHRAE, that information is shown in 23 operating expenses do you associate with the
24 paragraph 22. 24 plaintiffs development of standards
25 Q. All three of those references 25 incorporated into law?
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1 A. Idontthink I know that 1 Q. Haveyou ever had accessto any
2 number. 2 information that I've asked in the last
3 Q. What percentage of plaintiffs 3 severa questions?

4 operating expenses do you associate with the 4 MR. FEE: Objection to form.
5 plaintiffs development of standards 5 THE WITNESS: | don't believe
6 generaly? 6 s0.
7 A. 1dontthink I know that 7 BY MR.BRIDGES:
8 number. 8 Q. Do you know whether plaintiffs
9 Q. Doyou have any estimates of 9 prepare standards through joint sponsorship
10 any of those numbers that you just said you 10 with any other organizations?
11 don't think you know? 11 MR. FEE: Objection. Vague.
12 MR. FEE: Objection to form. 12 THE WITNESS: | think | may
13 THE WITNESS: Not sitting here 13 have seen areference to that. |
14 right now. 14 don't know the extent to which it
15 BY MR. BRIDGES: 15 occurs, but | wouldn't be surprised to
16 Q. Didyou at one point ever 16 be reminded that it does occur.
17 determine those numbers? 17 BY MR. BRIDGES:
18 A. Notthat recal. 18 Q. Areyouaware of any, asyou
19 Q. Do you know what percentage of 19 sit here?
20 the staff or employees of each plaintiff has 20 A. Notasl sit hereright now,
21 worked on the development of standards at 21 but | think I'm aware that it has occurred.
22 issuein thiscase? 22 Q. Do you know whether plaintiffs
23 MR. FEE: Objection to form. 23 receive grants, revenue, or stipends from
24 THE WITNESS: | don't think | 24 governments that use, reference, or adopt
25 know that number. 25 their standards?
Page 190 Page 192
1 BY MR. BRIDGES: 1 MR. FEE: Objection to form.
2 Q. Do you know what percentage -- 2 THE WITNESS: There are grant
3 do you have an estimate? 3 monies that go to NFPA. | don't know
4 A. No. 4 the source of those grants. | don't
5 MR. FEE: Objection to form. 5 see alinefor grant revenues for the
6 THE WITNESS: Not as| sit 6 other two organizations.
7 here, no. 7 BY MR.BRIDGES:
8 BY MR. BRIDGES: 8 Q. Didyou ask any of the
9 Q. Do you know what percentage of 9 plaintiffs about the revenues or expenses
10 the staff or employees of each plaintiff has 10 they have specifically attributable to the
11 worked on the development of standards 11 standardsthat defendant has posted to the
12 incorporated into law? 12 Internet?
13 MR. FEE: Objection to form. 13 MR. FEE: Objection to form.
14 THE WITNESS: Not as| sit here 14 THE WITNESS: We generaly
15 right now. 15 talked about that topic with each
16 BY MR. BRIDGES: 16 plaintiff, and | don't think the
17 Q. Do you have an estimate? 17 plaintiffs know that amount. They
18 A. Notasl sit hereright now. 18 undertake activitiesthat are
19 Q. Do you know what percentage of 19 standards oriented. They don't know
20 the staff or employees of each plaintiff has 20 which of those standards will be
21 worked on the development of standardsin 21 incorporated by reference.
22 generad? 22 BY MR. BRIDGES:
23 A. Notasl sit hereright now. 23 Q. Didyou--
24 Q. Doyou have an estimate? 24 A. Orwhich have been. | don't
25 A. Notasl sit hereright now. 25 think they systematically track those.
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Page 199

1 documents, but they provided them as 1 A. | looked at some parts of it.
2 part of the discovery process. 2 | don't recal that | looked at all aspects
3 BY MR. BRIDGES: 3 of the database.
4 Q. Didyou ask them for any 4 Q. Didyou verify how many
5 documentsthat they had not provided? 5 standards were incorporated by reference
6 A. | think we generally described 6 according to that database?
7 thekinds of information that we find useful 7 A. No, | did not.
8 ortypicaly find useful in matterslike 8 Q. What doyou mean by, "This
9 this. 9 database reports nearly 13,000 instances of
10 Q. After you received documents 10 incorporation by reference"?
11 from plaintiffs counsel, did you ask them 11 A. 1 don't know what you're asking
12 for any more? 12 meto define.
13 A. That -- that's possible. | 13 Q. I'mnot asking you to define
14 don't recall that. 14 anything. I'm asking you to explain what you
15 Q. Youdon'trecal. Didyou -- 15 meant by that clause, "This database
16 do you have any understanding as to the 16 reports' --
17 dollar value of staff time and expenses that 17 A. I'msorry. I'mjust-- I'm
18 the plaintiffs have incurred in promoting 18 going to bejust rearranging words alittle
19 incorporation of their standardsinto law? 19 bit. There were 13,000 times that there was
20 MR. FEE: Objection to form. 20 incorporation by reference of a standard.
21 Lack of foundation. 21 | -- 1 don't -- I'm sorry. |
22 THE WITNESS: | don't think | 22 don't understand what your confusion is.
23 have that number, no. 23 Q. I'mnot confused. I'mjust
24 BY MR. BRIDGES: 24 asking you questions. Okay? So please don't
25 Q. Do you have an estimate? 25 understand -- please don't assume that I'm
Page 198 Page 200
1 MR. FEE: Same objections. 1 confused. I'm trying to understand what you
2 THE WITNESS: Not as| sit here 2 meant by that.
3 now, no. 3 Y ou mean separate instances?
4 BY MR. BRIDGES: 4 You mean separate laws? What do you mean?
5 Q. Didyou discussthat issue with 5 A. Yes Separateinstances slash
6 anyone representing the plaintiffs? 6 separate laws.
7 MR. FEE: Same objections. 7 Q. What did you count as an
8 THE WITNESS: It's possible, 8 instance?
9 but | don't recall having that 9 A. Mentioninaparticular law of
10 discussion. 10 astandard.
11 BY MR. BRIDGES: 11 Q. Didyou or anybody working with
12 Q. Inparagraph 57 of your report, 12 you attempt to determine the number of
13 you refer to "thousands of private-sector 13 standardsthat those 13,000 instances of
14 standards." Was your sole support for the 14 incorporation by reference referred to?
15 statement in paragraph 57 the Bremer article | 15 A. Notentirely. Butif you read
16 you cited in footnote 887 16 onthat -- in that same section, it talks
17 A. No. Youseel discussand 17 about the number of ASTM standards, the
18 provide support for that in subsequent 18 numbers of -- the number of NFPA standards,
19 paragraphsin that section. 19 and the number of ASHRAE standards.
20 Q. Andthatincludesin 20 Q. Widl, pleasetell mewhereit
21 paragraph 58? 21 refersto the number of standards.
22 A. Yes 22 A. It says, "Including more than
23 Q. Anddidyou review the 23 2,400 instances involving ASTM standards.”
24 Standards Incorporated by Reference Database | 24 So you'reright. It doesn't
25 that you refer to in paragraph 58? 25 have the number of standards. It just has
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Page 203

1 mentions of standard. Y ou're absolutely 1 Q. What are the governmental
2 right. 2 functions with respect to driving that you
3 Q. And the samething istrue of 3 havein mind?
4 the NFPA standards and ASHRAE standards? | 4 A. | don't have any particular
5 A. You'reabsolutely right, yes. 5 onesinmind.
6 Q. Do you know how many standards 6 Q. Inparagraph 59, you say, "At
7 that database shows as having been 7 least 44 states and territories have adopted
8 incorporated by reference? 8 ASHRAE 90.1 as part of the commercial
9 A. Not sitting here right now. 9 building energy code.”
10 One could perhapslook at what | cited to 10 Do you seethat?
11 answer that question, but | don't know right 11 A. Yes | do.
12 now. 12 Q. And that also has footnote 95
13 Q. Do you know whether anyone 13 associated with that as well, correct?
14 working for you ever did that work to make 14 A. Yes, that's correct.
15 that determination? 15 Q. How do you explain the fact
16 A. | dontrecal that being done. 16 that that reference in footnote 95 shows that
17 Q. Paragraph 59, you say, "At the 17 those 44 states, in fact, adopted the
18 dtatelevel, privately-devel oped standards 18 International Energy Conservation Code that
19 areincorporated by reference as part of the 19 merely has areference to an option to use
20 exercise of arange of governmental 20 ASHRAE 90.1?
21 functions." 21 MR. FEE: Objection. Lack of
22 Do you see that? 22 foundation.
23 A. Yes 23 THE WITNESS: | don't have any
24 Q. What do you mean by 24 explanation for that.
25 "governmenta functions' in that statement? 25 BY MR. BRIDGES:
Page 202 Page 204
1 A. Thingsthat government agencies 1 Q. Didyou verify that?
2 do. 2 A. |didnot, no.
3 Q. Andyou give acouple of 3 Q. Whodid?
4 examples, but speaking broadly, what are 4 A. I'msorry. Who verified what?
5 governmental functions that involve 5 Q. Onwhat -- on what did you rely
6 incorporation by reference of privately 6 to make that statement with that footnote?
7 developed standards at the state level ? 7 A. | may not understand your
8 MR. FEE: Objection to form. 8 question. | relied on what's identified in
9 THE WITNESS: | can only answer 9 footnote 95.
10 generally. Health and human services, 10 Q. Butyoudidn't review foot --
11 things that are related to that, 11 what'sin footnote 95, right?
12 safety, driving rules and regulation. 12 MR. FEE: Objection. Lack of
13 Those are among the things that come 13 foundation.
14 to mind. 14 THE WITNESS: | did.
15 BY MR. BRIDGES: 15 BY MR. BRIDGES:
16 Q. What are the governmental 16 Q. You--you reviewed that Web
17 functionsrelated to health and human 17 dte?
18 servicesthat you havein mind? 18 A. Yes
19 A. | don't have any particular 19 Q. Personaly?
20 onesin mind. 20 A. Yes | believe so.
21 Q. What are the governmental 21 Q. Doyou have an explanation as
22 functionsrelating to safety that you havein 22 to why the resource cited in footnote 95
23 mind? 23 actualy shows that the 44 states adopted the
24 A. | don't have any particular 24 International Energy Conservation Code?
25 onesin mind. 25 MR. FEE: Objection. Lack of
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1 Q. What other benefits do 1 aparticular period.
2 plaintiffs gain from incorporation by 2 Q. And then you do the same for
3 reference of their standards? 3 NFPA documents, correct?
4 A. | think that generally covers 4 A. Yes
5 it. | may be forgetting things that are laid 5 Q. What doyou calculate as the
6 out in my report, but that's what coversit, 6 dollar value of harm to the -- to ASTM from
7 tothe best of my memory right now. 7 the accesses and downloads that you refer to
8 Arewe at agood point for a 8 in paragraph 133?
9 bresk? 9 A. | haven't calculated that harm.
10 Q. If youwant. Sure. 10 Q. Why not?
11 A. Thanks. 11 A. I'mnotsureif | can at this
12 THE VIDEOGRAPHER: Off the 12 stage. One estimate would be those number of
13 record at 3:12. Thisisthe end of 13 downloadstimesthe -- well, actualy, no,
14 media unit number 2. 14 let metake that back. | just don't know how
15 *ox ok 15 todoit.
16 (Recessfrom 3:12 p.m. to 16 Q. Canyou be certain that these
17 3:41p.m.) 17 accesses or down -- and downloads referred to
18 *oxox 18 in paragraph 133, in fact, resulted in
19 THE VIDEOGRAPHER: On the 19 economic lossto ASTM?
20 record at 3:41. Thisisthe beginning 20 MR. FEE: Objection to form.
21 of media unit number 3 in the 21 THE WITNESS: Not with absolute
22 deposition of John Jarosz. 22 certainty, but with reasonable
23 *oxk ok 23 certainty | can say some -- in some
24 (Jarosz Exhibit 5 marked for 24 number of these instances, it's likely
25 identification.) 25 the case that the -- that the
Page 210 Page 212
1 * ok ok 1 information would have been obtained
2 BY MR. BRIDGES: 2 from ASHRAE in -- or ASTM, rather,
3 Q. Mr. Jarosz, I've handed you 3 in -- through legal means.
4 Exhibit 5. Thisisan article that you cited 4 BY MR. BRIDGES:
5 inyour report, correct? 5 Q. Would that -- in those
6 A. Yes, | believe so. 6 instances where you say that the information
7 Q. Doyourecall how thisarticle 7 would have been obtained from ASTM through
8 cameto your attention? 8 legal means, can you put adollar value on --
9 A. | donot. 9 or even an estimate of the increased revenue
10 Q. Isthisanarticlethat you 10 that ASTM would have gotten from those
11 understand to have been published by 11 instances where people obtained the
12 plaintiff ASHRAE initsjourna? 12 information from ASHRAE -- sorry -- from
13 A. Yes, that's my understanding. 13 AST --
14 Q. Andthisisanarticleyou 14 MR. FEE: Object --
15 relied upon with respect to the devel opment 15 BY MR. BRIDGES:
16 of standard 90, which became standard 90.1, 16 Q. --fromASTM?
17 correct? 17 MR. FEE: Objection to form.
18 A. Yes 18 THE WITNESS: No, not based on
19 Q. Inparagraph 133 of your 19 theinformation | have. | don't think
20 report, you talk about a number of 20 | have any indication of who was doing
21 downloads -- strike that -- you talk about a 21 the downloading and why.
22 number of documents accessed through Public |22 BY MR. BRIDGES:
23 Resource's Web site. Do you see that? 23 Q. Anddo you know what
24 A. | talk about the number of ASTM 24 aternatives persons who were doing the
25 documentsthat are -- that were accessed over |25 downloading may have had for obtaining the
Page 211 Page 213
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Page 215

1 information? 1 more extended use of that document.
2 A. Not with certainty, because | 2 Q. Do you have any evidence about
3 don't know who those persons were, but | 3 widedistribution of plaintiffs standards as
4 would expect one alternative would be to 4 aconsequence of defendant's actions?
5 obtainit properly, directly from ASTM. 5 A. | donot.
6 Q. Would that haveresultedin 6 Q. Haveyou reviewed any studies
7 morerevenueto ASTM? 7 that would allow you to establish any
8 A. Itmay have. If they're 8 connection between the number of accesses or
9 materiasthat were taken improperly that 9 downloads that Public Resource made possible
10 would have been paid for, then that would 10 and any financial harmsto the plaintiffs?
11 represent aloss of revenueto ASTM. 11 MR. FEE: Objection to form.
12 Q. Do you know whether any of the 12 THE WITNESS: | don't think
13 persons who obtained thisinformation from 13 I've seen any study on that, no.
14 defendant would have paid for the information | 14 BY MR. BRIDGES:
15 from ASTM? 15 Q. Haveyou conducted any studies
16 A. No, not with certainty, because 16 that would have allowed you to establish any
17 | don't know the identity of the downloaders |17 connection between the number of accesses or
18 or thereasonsfor their downloading. 18 downloads that Public Resource made possible
19 Q. Moreover, those persons might 19 and any financial harmsto the plaintiffs?
20 have accessed the standards from ASTM's 20 MR. FEE: Objection to form.
21 reading room for free and with no revenueto |21 THE WITNESS: Not other than
22 ASTM, correct? 22 what's contained in my report.
23 A. Youmeaninabut-for world? 23 BY MR. BRIDGES:
24 Had they not done what they actually did, 24 Q. Pleaseturn to page 45,
25 dternatively they could have goneto the 25 paragraph 107, which spillsinto page 108.
Page 214 Page 216
1 freereading room? 1 MR. FEE: Page 108?
2 Q. Right. 2 THE WITNESS: I'm sorry.
3 A. That'sapossihility, yes. 3 Page 108 or paragraph?
4 Q. Do you have an understanding as 4 BY MR. BRIDGES:
5 towhy persons would want to download afile | 5 Q. I'msorry. Paragraph -- strike
6 of astandard instead of viewing it a one of 6 that.
7 the plaintiffs reading rooms? 7 Let me ask you to turn
8 A. Not with absolute certainty, 8 paragraph 107 on pages 45 to 46.
9 but | would imagine downloading would allow | 9 A. Okay. I'mthere.
10 more flexibility in referring to the standard 10 Q. I just want to make surel
11 and using it and sharing that information 11 understand your language correctly at the
12 with others, whereasreading it in -- through 12 bottom of page 45 and the top of page 46.
13 anInternet site is somewhat less flexible, 13 Isit your opinion that the
14 provides lessflexibility for the use of that 14 copyright that the plaintiffs assert in their
15 information. 15 standards drives sales of other publications
16 Q. What did -- what do you 16 other than the standards themselves?
17 understand to be the differencein 17 MR. FEE: Objection. Form.
18 flexibility between possession of adownload |18 Vague.
19 and accessto a standard through a reading 19 THE WITNESS: | think they're
20 room? 20 important for driving sales of
21 A. Wadll, | think that a download 21 publications that embody those
22 typicaly has adocument that's in hard-copy 22 standards. | don't know that I've
23 form. Copies can made -- be made of that and | 23 drawn aconclusion that it drives the
24 distributed. Reading things just online 24 sale of other products, but that makes
25 doesn't alow for the wide distribution and 25 some sense.
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Page 219

1 BY MR. BRIDGES: 1 whether plaintiffs have copyright in --
2 Q. Wadll, doesn't that sentence at 2 rightsintheir value-added publications?
3 the bottom of 45 and going on to 46 say that 3 MR. FEE: Objection. Vague.
4 copyright on plaintiffs standards drive 4 THE WITNESS: | would be
5 saesof "handbooksthat provide commentary | 5 curious to know that, but I'm not sure
6 onthe standards by referring to them"? 6 of the significance. | don't think it
7 A. Youhaven't read -- 7 would change my conclusions, but |
8 MR. FEE: Objection. 8 would be curious to know that.
9 Mischaracterizes the document. 9 BY MR. BRIDGES:
10 THE WITNESS: You haven't read 10 Q. Do you know whether
11 the whole sentence. | see that 11 incorporation into law drives -- strike that.
12 sentence to which you refer. 12 Do you know whether
13 BY MR.BRIDGES: 13 incorporation into law of plaintiffs
14 Q. Right. | know | haven't read 14 standards drives sales of plaintiffs
15 thewhole sentence, but didn't | fairly 15 standards?
16 capture one part of it, which isthe sales 16 MR. FEE: Objection to form.
17 of -- strike that -- that copyright on 17 Vague.
18 plaintiffs standards drives sales of, among 18 THE WITNESS: | don't know with
19 other things, "handbooks that provide 19 absolute certainty, but it would make
20 commentary on standards by referring to 20 some senseto me.
21 them"? 21 BY MR. BRIDGES:
22 MR. FEE: Same objection. 22 Q. Isityour understanding that
23 THE WITNESS: | think you have 23 it does?
24 generally paraphrased it accurately, 24 MR. FEE: Same objection.
25 yes. 25 THE WITNESS: It would make
Page 218 Page 220
1 BY MR. BRIDGES: 1 some sense to me, yes.
2 Q. Andthat plaintiffs copyright 2 BY MR. BRIDGES:
3 protection -- thisisthe top of -- strike 3 Q. Areyou awarethat, in some
4 that. 4 instances, a least one plaintiff usesthe
5 And turning to the top of 5 legal status of its code to promote the sale
6 page 46, plaintiffs copyright protection on 6 of handbooks?
7 their standards provides plaintiff with a 7 MR. FEE: Objection to form.
8 competitive advantage with respect to what 8 THE WITNESS: | don't know one
9 you call value-added publications, correct? 9 way or the other. | don't have reason
10 A. You'veread part of asentence, 10 to dispute it, but there's not a
11 but | do see that sentence, yes. 11 particular instance that comes to mind
12 Q. AndI'vefairly paraphrased it 12 right now. Maybe you have something
13 correctly, correct? 13 to refresh my memory.
14 MR. FEE: Objection to form. 14 BY MR. BRIDGES:
15 THE WITNESS: | think, 15 Q. Canyou provide adollar value
16 generally, yes. 16 benefit that plaintiffs receive economically
17 BY MR. BRIDGES: 17 from the incorporation of their standards by
18 Q. Do plaintiffs, to your 18 reference?
19 understanding, have separate copyrightsin 19 MR. FEE: Objection. Vague.
20 those value-added publications, such as 20 Form.
21 commentaries and handbooks? 21 THE WITNESS: | want to make
22 A. |don't know. 22 sure that I'm understanding. Could
23 Q. Youdon't know? 23 you read that back, please?
24 A. Correct. | do not know. 24 BY MR. BRIDGES:
25 Q. Isitimportant to you to know 25 Q. [I'll restateit.

Page 221

56 (Pages 218 - 221)

Veritext Lega Solutions
JA6PEPP-5127




Case 1:13-cv-01215-TSC Document 124-3

USCA Case #17-7035

Document #1715850

Filed 12/22/15 Page 41 of 48
Filed: 01/31/2018 Page 163 of 573

Page 223

1 Can you provide a-- can you 1 Q. What else?
2 put adollar value, even an estimate, on the 2 A. That'swhat comesto mind.
3 economic benefit that plaintiffs receive from 3 Q. Anything else?
4 incorporation of their standards into law? 4 A. Not thismoment, no. | guess,
5 MR. FEE: Objection to form. 5 potentialy, when | think some more about it,
6 THE WITNESS: | havenot. And 6 training and seminars, for instance.
7 I'm not sure how one would do that, 7 Q. Providersof training and
8 subject to thinking more about it. 8 seminars?
9 BY MR.BRIDGES: 9 A. Yes. Sothat'sbroader than
10 Q. Atthetop of page 46, you say, 10 vaue-added publications, but there are
11 "The Plaintiffs copyright protection on 11 potentially aternative providers of training
12 their privately-developed standards provides | 12 and seminars.
13 acompetitive advantage with regard to the 13 Q. Inparagraph 109, you say, "In
14 saleof these value-added publicationsasthe |14 addition to direct sales of copyrighted
15 copyright protection limits the ability of 15 materias, the Plaintiffs materias
16 othersto sell those publications unless they 16 associated with their privately-devel oped
17 are unwilling [sic] to compensate the 17 standards provide a competitive advantage
18 Plaintiffsfor such use." 18 with regard to the sale of downstream
19 MR. FEE: Objection. 19 ancillary/complementary services and
20 Mischaracterizes the statement. 20 products."
21 BY MR. BRIDGES: 21 Do you see that?
22 Q. Isthere something unfair about 22 A. Yes That'swhat | hadin
23 my characterization of that statement? 23 mind.
24 A. | think youread it wrong. You 24 Q. Andwho are the competitors you
25 read "willing" to read "unwilling" for some 25 havein mind in paragraph 109?
Page 222 Page 224
1 reason. 1 A. | don't know particular names,
2 Q. Oh, I'msorry. Thank you. 2 but -- at least | don't recall any sitting
3 I'll restate the sentence. 3 right now -- sitting here right now, but |
4 "In particular, the Plaintiffs 4 think there are other providers of these
5 copyright protection on their 5 downstream services and products.
6 privately-developed standards provides a 6 Q. And please give me examples of
7 competitive advantage with regardtothesale | 7 what you're calling "downstream services and
8 of these value-added publications as the 8 products.”
9 copyright protection limits the ability of 9 A. Agan, seminars and training,
10 othersto sell those publications unless they 10 for instance.
11 arewilling to compensate the Plaintiffs for 11 Q. Anything else?
12 suchuse" 12 A. That'swhat comesto mind right
13 Do you see that statement? 13 now.
14 A. |do,yes. 14 Q. Turning to paragraph 110, you
15 Q. And the competitive advantage 15 dtate, "l understand that the ability to
16 you'veidentified there, whom do you 16 control these downstream products and
17 understand to be the competition? 17 servicesis particularly important to the
18 A. Other potential providers of 18 Plaintiffs here because the barriersto entry
19 these so-called value-added publications. 19 inthe marketplace for downstream products,
20 Q. Andwhat -- when you say 20 such astraining and user manuals, are
21 "vaue-added publications,” please give me 21 relatively low. For example, according to
22 more examples of what types of things fall 22 Mr. Comstock of ASHRAE, it isrelatively easy
23 into that category, asyou use the term. 23 for unauthorized instructors to read a
24 A. Exampleswould be handbooks 24 standard and become (or think that they have
25 that provide commentary on the standards. 25 become) qualified to provide training or
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1 guidance on that standard." 1 Q. You'rejust parroting what

2 Do you see that? 2 Mr. Comstock said, or did you have an

3 A. 1do,yes. 3 independent view?

4 Q. What do you understand -- what 4 A. No, | heard what he said, and

5 did you mean by "unauthorized instructors'? 5 it made sense to me.

6 A. Peoplethat have provided or 6 Q. Soyouputitinyour report?

7 trying to provide services to the marketplace 7 A. Yes

8 that have not been explicitly approved by, 8 Q. What independent thought or

9 for instance, ASHRAE. 9 investigation did you do before you put that
10 Q. What do you understand the -- 10 inyour report?
11 the nature of -- strike that. 11 MR. FEE: Objection. Vague.
12 Y ou called them "instructors," 12 Compound.
13 correct? 13 THE WITNESS: | can't point to
14 A. Yes 14 anything in particular.
15 Q. Doesthat mean that you 15 BY MR. BRIDGES:
16 envision that these persons are providing 16 Q. Would alaw-school course on
17 somekind of instruction? 17 thelaw and regulation of building
18 A. Yes 18 construction provide instruction to law
19 Q. What ingtruction do you 19 students?
20 understand -- what instruction did you have 20 MR. FEE: Objection. Vague.
21 inmind when you referred to "unauthorized 21 Callsfor speculation.
22 instructors'? 22 THE WITNESS: | guessit could.
23 A. Generadly, how best to 23 | have a hard time imagining there
24 implement standards or provisions of certain | 24 would be much demand for such a
25 standards. 25 course, but I'min general agreement

Page 226 Page 228

1 Q. What else? 1 that that, in concept, could occur.

2 A. Nothing else comesto mind 2 BY MR. BRIDGES:

3 right now. 3 Q. Would it be possible to

4 Q. Would your understanding of 4 envision that, in the course of such

5 "unauthorized instructors' include persons 5 teaching, ateacher may wish to analyze some

6 who were instructing the public as to what 6 of plaintiffs standards that have been

7 the standards require? 7 incorporated into law aslaw and as

8 MR. FEE: Objection to form. 8 regulation?

9 Vague. 9 MR. FEE: Objection. Callsfor
10 THE WITNESS: | didn't have 10 speculation. Vague. Form.
11 that in mind. | guessthat'sa 11 THE WITNESS: | guessthat's
12 possibility. 12 possible, but | would expect alaw
13 BY MR. BRIDGES: 13 professor would be talking about legal
14 Q. Andwould it bereatively easy 14 implications, not the technical
15 for unauthorized persons like that to read a 15 aspects of astandard. | think they
16 standard and think that they have become 16 might talk about the implicationin a
17 qualified to provide training or guidance on 17 business that's different from a
18 that standard? 18 vendor business.
19 MR. FEE: Objection. Vague. 19 BY MR. BRIDGES:
20 BY MR. BRIDGES: 20 Q. Wadll, what about the legal
21 Q. Isthat your understanding? 21 implications of a code for contractors?
22 A. According to Mr. Comstock, | 22 MR. FEE: Objection.
23 Dbelievethat's correct. 23 BY MR. BRIDGES:
24 Q. What doyou believe? 24 Q. Isthat -- isthat fair ground
25 A. | have no reason to doubt him. 25 for alaw professor to discuss with law

Page 229

58 (Pages 226 - 229)

Veritext Lega Solutions
JAOPPEY-5127




Case 1:13-cv-01215-TSC Document 124-3

USCA Case #17-7035

Document #1715850

Filed 12/22/15 Page 43 of 48
Filed: 01/31/2018 Page 165 of 573

Page 235

1 Q. Youcan't point to any 1 Q. What probability do you assign
2 particular investigation or fact that you're 2 tothelikelihood that you refer to in the
3 relying onin paragraphs 117 to 1197 3 first sentence of paragraph 121?
4 MR. FEE: Objection to form. 4 MR. FEE: Objection to form.
5 Asked and answered. 5 Lack of foundation.
6 THE WITNESS: Everything that's 6 THE WITNESS: | don't have a
7 embedded in Exhibit 1is, in part, a 7 particular quantitative likelihood
8 basis for the observations that | draw 8 measure.
9 in those paragraphs. 9 BY MR.BRIDGES:
10 BY MR. BRIDGES: 10 Q. Canyou give an estimate?
11 Q. What probability do you assign 11 MR. FEE: Same objection.
12 toyour prediction in the first sentence of 12 THE WITNESS: No.
13 paragraph 119? 13 BY MR. BRIDGES:
14 MR. FEE: Objection. Form. 14 Q. Turning to paragraph 126, you
15 Lack of foundation. 15 refer to an "option available to Plaintiffs
16 THE WITNESS: I'm not sure that 16 torespond to the loss of protection for
17 I've used the term "prediction,” but | 17 incorporated standards."
18 wouldn't assign a particular 18 Isit your belief that, if the
19 guantitative probability. 19 plaintiffslose this case, they will shut
20 BY MR. BRIDGES: 20 down their creation of new standards?
21 Q. Canyou givean estimate? 21 A. | think that's apossibility.
22 A. No. 22 Q. What probability do you assign
23 Q. Why not? 23 tothat?
24 A. | don't have abasisfor that 24 MR. FEE: Objection to form.
25 estimate. | have reasoning underlying it, 25 Lack of foundation.
Page 234 Page 236
1 but | don't have abasisto provide a 1 THE WITNESS: | don't have a
2 quantitative estimate of my level of 2 particular quantitative measure of
3 confidence. 3 probability for that.
4 Q. Yourefer to "uncertainties' in 4 BY MR. BRIDGES:
5 the second sentence of paragraph 119, 5 Q. What'syour best estimate?
6 correct? 6 MR. FEE: Same objection.
7 A. |do,yes. 7 THE WITNESS: | don't have a
8 Q. What probability do you assign 8 quantitative best estimate.
9 tothelikelihood that you refer to with the 9 BY MR.BRIDGES:
10 word "likely" in the first sentence of 10 Q. Isitmoreor lessthan
11 paragraph 1207 11 50 percent?
12 MR. FEE: Objection. Form. 12 MR. FEE: Same objections.
13 Lack of foundation. 13 THE WITNESS: | till don't
14 THE WITNESS: | don't have a 14 have a quantitative estimate.
15 particular quantitative measure of 15 BY MR. BRIDGES:
16 that. And are you referring to my use 16 Q. Isitmoreor lessthan
17 of the term "likely"? 17 80 percent?
18 BY MR. BRIDGES: 18 MR. FEE: Same objections.
19 Q. Yes 19 THE WITNESS: Still don't have
20 A. Yes, | don't have aparticular 20 a quantitative estimate.
21 quantification of that. 21 BY MR. BRIDGES:
22 Q. What particular facts are you 22 Q. Isitmoreor lessthan
23 relying on for that paragraph? 23 5 percent?
24 A. Everything that you see 24 MR. FEE: Same objections.
25 reported in Exhibit 1. 25 THE WITNESS: Still don't have
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1 aquantitative estimate. | think that 1 to seewhat aternatives there are among
2 there -- with reasonable probability | 2 standards development organizations currently
3 can draw this conclusion, but | can't 3 inexistenceto carry forward the work of
4 be any more precise than that. 4 plantiffsif plaintiffs chose to stop
5 BY MR. BRIDGES: 5 standards development as aresult of the loss
6 Q. What do you mean, "with 6 of thiscase?
7 reasonable probability"? 7 MR. FEE: Same objection.
8 A. Based on the information that | 8 THE WITNESS: Not that |
9 have and the training and logic | bring to 9 recall, but | am of the understanding
10 it, | think thereisa-- | say with some 10 that each SDO has a different charter,
11 confidence what | have said here. 11 so | don't know that any SDO has an
12 Q. Andwhenyou say "likely," do 12 identical charter to that of any of
13 you mean more than 50 percent likely? 13 the three plaintiffs.
14 A. Not necessarily, no. 14 BY MR. BRIDGES:
15 Q. Areyou aware of other 15 Q. Areyou aware that these
16 standards development organizations activein | 16 plaintiffs compete with other SDOsin the
17 the samefield asthe plaintiffs? 17 creation of standardsin particular fields?
18 MR. FEE: Objection. Vague. 18 MR. FEE: Objection to form.
19 Form. 19 Vague.
20 THE WITNESS: Perhapsyou could |20 THE WITNESS: What do you mean
21 tell me what you have in mind with 21 by the term "compete with" in this
22 your use of the term "fields." 22 context?
23 BY MR. BRIDGES: 23 BY MR. BRIDGES:
24 Q. Wadll, areyou familiar with 24 Q. That they consider others
25 AHRI? 25 rivalsfor the same market, in part.
Page 238 Page 240
1 A. | have perhaps seen reference 1 MR. FEE: Objection to form.
2 tothat. 2 Vague.
3 Q. Do you know with which of these 3 THE WITNESS: | don't recall
4 plantiffsit -- do you -- do you know what 4 seeing reference to that, but my
5 fiedit'sin? 5 memory is not perfect.
6 A. | dontrecdl, sitting here 6 BY MR.BRIDGES:
7 right now, no. 7 Q. The--inparagraph 131, you
8 Q. Areyou familiar with NFRC? 8 say, "Simply put, freely-distributed,
9 A. | may have seen referenceto 9 unrestricted versions of Plaintiffs
10 that acronym. 10 standardsthat are or could be incorporated
11 Q. Do you know what field it'sin? 11 by reference can be expected to adversely
12 A. Not sitting here right now. 12 impact the market for Plaintiffs' standards
13 Q. Areyou familiar with ICC? 13 that are incorporated by reference and to
14 A. | have seen referenceto that. 14 displace sales of these standards by the
15 | don't recall what it is, sitting here now. 15 Plaintiffs - which can be expected to have a
16 Q. Do you know whether other 16 material adverse effect on Plaintiffs
17 standards developments organizations would be 17 revenues."
18 inaposition to step forward and to continue 18 Do you see that?
19 the maintenance and preservation and further | 19 A. Yes
20 development of the standards of plaintiffs 20 Q. By "expected,” do you mean more
21 hereif plaintiffslose this case? 21 than 50 percent likely?
22 MR. FEE: Objection to form. 22 A. Not necessarily. | don't have
23 THE WITNESS: | don't know. 23 aquantitative assessment of what | mean by
24 BY MR. BRIDGES: 24 "expected."
25 Q. Haveyou done any investigation 25 Q. Do you mean more than 5 percent
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1 new intermsof atheory. 1 rest of that paragraph?
2 Q. Do you have the same answer 2 MR. FEE: Objection. Vague.
3 with respect to -- strike that. 3 THE WITNESS: | looked at the
4 What facts do you have -- 4 financial information, and | talked to
5 dtrike that. 5 people at the various plaintiffs.
6 What facts are you aware of to 6 BY MR.BRIDGES:
7 disprove -- to disprove Mr. Malamud'stheory | 7 Q. Youtaked to peopleat the
8 that you refer to in paragraph 1447? 8 various plaintiffs?
9 A. Again, it'sthe same theory 9 A. Yes
10 that's being referenced, but there's 10 Q. What did you do to verify the
11 additional facts; and that is, the downstream 11 truth and accuracy of the things that various
12 products and services aren't particularly 12 plaintiffssaid to you in their
13 substantia to these plaintiffs and don't 13 conversations?
14 appear to be enhanced by alack of copyright |14 MR. FEE: Objection to form.
15 protection; that is, the plaintiffs have had 15 THE WITNESS: | looked at the
16 copyright protection and have said -- had 16 financial information, and | kept my
17 some downstream products and services. It's |17 eyes and mind open to the information
18 hard to imagine that elimination of that 18 in the rest of the record to determine
19 copyright protection will enhance that 19 if it conflicted with what | learned
20 business. 20 from the company personnel.
21 Q. It'shardtoimagine, but are 21 BY MR. BRIDGES:
22 you aware of any studiesto disprove 22 Q. Whosefinancia information did
23 Mr. Malamud's theory? 23 you look at?
24 A. No. 24 A. All three of the plaintiffs.
25 MR. FEE: Objection. Vague. 25 It'ssummarized in tabs 3, 4, and 5.
Page 246 Page 248
1 THE WITNESS: I'm sorry. 1 Q. Didyou look at the financial
2 BY MR. BRIDGES: 2 information of any entities other than the
3 Q. Haveyou conducted any studies 3 plaintiffs?
4 to disprove Mr. Malamud's theory? 4 A. | looked at Public Resource
5 MR. FEE: Same objection. 5 financia information.
6 THE WITNESS: Not other than 6 Q. Apart from Public Resource and
7 what's reflected here in Exhibit 1. 7 the plaintiffs, did you look at the financial
8 BY MR.BRIDGES: 8 information of any other entitiesin making
9 Q. What academic literature have 9 the assertions that you madein
10 you relied upon to criticize Mr. Malamud's 10 paragraph 1457
11 theory in paragraph 1447 11 A. Not in undertaking my
12 A. Nothing specific comesto mind. 12 assignment here.
13 Q. Inparagraph 145, you state 13 Q. Didyou consider the business
14 that, "Mr. Malamud's suggestion that the sale | 14 models of any entities other than the
15 of downstream products and services 15 plaintiffs and the defendant in making the
16 represents an untapped and undevel oped 16 statements criticizing Mr. Malamud's theory
17 opportunity for the Plaintiffsisincorrect.” 17 in paragraph 1457
18 Do you see that? 18 A. Nothingin particular comesto
19 A. Yes | do. 19 mind. | understand that there are
20 Q. And thenyou go on and make 20 front-loaded business models, but -- at DIN,
21 some statements for the rest of the 21 forinstance, but | don't recall undertaking
22 paragraph, correct? 22 aninvestigation of the downstream activities
23 A. Yes 23 that they have.
24 Q. What studiesdid you engage in 24 Q. Did you undertake any
25 to determine the facts that you stated in the 25 investigation of downstream activities of

Page 249

63 (Pages 246 - 249)

Veritext Lega Solutions
JAOPPH-5127




Case 1:13-cv-01215-TSC Document 124-3

USCA Case #17-7035

Document #1715850

Filed 12/22/15 Page 46 of 48
Filed: 01/31/2018 Page 168 of 573

Page 251

1 other US-based standards devel opment 1 unable to quantify that with great
2 organizations that make their standards 2 accuracy.
3 freely availableto the public? 3 BY MR. BRIDGES:
4 A. Notthat | recall. 4 Q. Haveyou considered any
5 Q. Would that have been relevant 5 comparable circumstances apart from this case
6 toyour analysis? 6 that would provide guidance for your
7 A. Itwasn't necessary to do my 7 prediction in the last sentence of
8 analysis, but | would be curiousif | had 8 paragraph 1467?
9 that information. If | -- if | had the 9 MR. FEE: Objection to form.
10 ability to examine that information, | would 10 Vague.
11 be curious asto what that shows. 11 THE WITNESS: | kept my mind
12 Q. Inparagraph 146, you state, 12 and eyes open to that, but | didn't
13 "Theloss of publications here will likely 13 see information of a good comparator.
14 reducethe Plaintiffs sales of those 14 BY MR. BRIDGES:
15 downstream products and services." 15 Q. Didyou research whether there
16 Do you see that? 16 might be good comparators?
17 MR. FEE: That'sin 146? 17 Al
18 THE WITNESS: Isthat the last 18 MR. FEE: Same objection.
19 sentence you were reading from? 19 THE WITNESS: | did in the
20 BY MR. BRIDGES: 20 sense of reading through the
21 Q. Yes 21 literature and information to seeif |
22 A. Yeah 22 could learn of something that would be
23 Q. Paragraph 146. 23 agood comparator, but | didn't learn
24 A. Yes, | doseethat. 24 of such comparator.
25 Q. Didyou mean the loss of 25 BY MR. BRIDGES:
Page 250 Page 252
1 copyright in the publications here? 1 Q. Youlooked only at the
2 A. Certainly theloss of 2 information shown in tab 2 to Exhibit 1?
3 publications, but | believe it would probably 3 A. Yes, | think that's right.
4 be better to put the loss of copyright in the 4 Q. What economic effect are you
5 publications as more reflective of the 5 aware of to the Blu-ray Disc Association from
6 assignment that | undertook here. 6 itsproviding unrestricted accessto its
7 Q. What probability do you assign 7 standard publications for free?
8 tothelikelihood that you refer toin that 8 A. Idontknow. | thought you
9 sentence? 9 had asked that earlier. If not, | apologize.
10 MR. FEE: Objection to form. 10 Nonetheless, | don't recall knowing the
11 Lack of foundation. 11 answer to that question or undertaking that
12 THE WITNESS: | haven't 12 evaluation.
13 assigned a quantitative probability to 13 Q. Did Blu-ray Disc Association go
14 that. 14 out of business?
15 BY MR. BRIDGES: 15 A. | dontthink it's out of
16 Q. Haveyou any estimate? 16 business, no.
17 MR. FEE: Same objections. 17 Q. Hasitsuffered material harm,
18 THE WITNESS: | do not. 18 to your knowledge, because of unrestricted
19 BY MR. BRIDGES: 19 accesstoits standard publications for free?
20 Q. Haveyou any estimate asto the 20 A. |don't know.
21 magnitude of the likely reduction of 21 Q. Doyou believethat, on the
22 plaintiffs sales of downstream products and 22 theory of revealed preference, Blu-ray Disc
23 services? 23 Association has determined that unrestricted
24 MR. FEE: Same objections. 24 accessto its standard publications for free
25 THE WITNESS: No, | have been 25 isinitsinterest?
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Page 255

1 A. Yes. It'sadifferent entity 1 MR. FEE: Objection. Lack of
2 thanthe SDOs here; but for its purposes, it 2 foundation. Vague.
3 would appear that it's of the belief that 3 THE WITNESS: I'mnot -- I'm
4 that'sthe optimal path to follow. 4 not sure that |1 understand the concept
5 MR. BRIDGES: | think -- | 5 of astandard being out of print, so
6 think we may pause things now and 6 maybe you could help me with that.
7 reserve the remainder of our time. 7 BY MR.BRIDGES:
8 Just asecond. Oh, yes. 8 Q. Do you know the term "out of
9 BY MR.BRIDGES: 9 print"?
10 Q. Doyou believethat the 10 A. Generdly, | do, yes.
11 plaintiffs are harmed when the defendant 11 Q. What do you understand it to
12 posts a standard that has been incorporated 12 mean?
13 Dby reference -- let me strike that. 13 A. Thatit'sno longer provided in
14 Do you believe that plaintiffs 14 print form.
15 suffer harm from defendant posting astandard | 15 Q. Allright. Sowhat harm do you
16 that is not the latest version of the 16 understand plaintiffs would suffer if
17 standard? 17 defendants posted a standard that is out of
18 MR. FEE: Objection. Form. 18 print?
19 Compound. 19 MR. FEE: Objection to form.
20 THE WITNESS: Potentiadly, it 20 THE WITNESS: Potentiadly, it
21 could cause confusion in the 21 could be the harm similar to outdated
22 marketplace asto what's the |atest 22 standards.
23 standard, and there may be some 23 BY MR. BRIDGES:
24 entities out there that are interested 24 Q. Inother words, confusion in
25 in obtaining an earlier standard that 25 the marketplace?
Page 254 Page 256
1 would be obtaining it free rather than 1 A. Potential confusionin the
2 through the legal routes established 2 marketplace and potentially providing -- yes,
3 by the plaintiffs. 3 that -- that would be one form of it.
4 BY MR. BRIDGES: 4 Q. What other harms do -- would
5 Q. Haveyoudoneany studiesto 5 you identify from the defendants posting a
6 determine what confusion may belikely inthe | 6 standard that isout of print?
7 marketplacein that regard? 7 A. Nothing else comesto mind this
8 MR. FEE: Objection to form. 8 moment, but there could be other things
9 THE WITNESS: | have not done a 9 that -- that I'm not thinking of right now.
10 likelihood of confusion study, no. 10 Q. What harms do you understand
11 BY MR. BRIDGES: 11 plaintiffswould suffer if acondition of a
12 Q. What research have you done as 12 standard being incorporated into law is that
13 towhether -- strike that. 13 plaintiffs could not forbid other entities
14 What information do you have 14 from making that law available widely and
15 about what market there isfor earlier 15 freely to the public?
16 versions of standards when thereis anewer 16 MR. FEE: Objection to form.
17 version in the market? 17 Incomplete hypothetical. Compound.
18 MR. FEE: Objection to form. 18 Callsfor speculation.
19 THE WITNESS: | don't recall 19 THE WITNESS: | don't know.
20 undertaking specific research on that 20 I've not undertaken that assignment.
21 topic. 21 I've not given that particular
22 BY MR. BRIDGES: 22 guestion any thought.
23 Q. What harm do you understand 23 It seems economically to be
24 plaintiffswould suffer if defendants post a 24 quite similar to the actions that have
25 standard that is out of print? 25 occurred here, but | don't know. I've
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1 not thought about that particular ; CERLIELCATE
2 topic. 1 do hereby certify that I am a Notary
3 MR. BRIDGES: Okay. I think 3, Puilican pood standing :that the'aforesaud
4 we'll pause here and reserve the rest e e
5 of the time for a later visit with said deponent was by me duly sworn to fell
6 youMr Jumosz 9 Sk et kg
7 Ker.ll_. this is in reliance on 6 deponent was comectly recorded in machine
8 an exchange of correspondence between | _ i‘;ﬁ“”ﬁgfpﬁﬁi ﬁ?ﬁfmmﬁ
9 Matt and you, I believe. If. for some transcription: that the deposition is a true
10 reason -- well, no. I think that's 8 and correct record of the testimony given by
TR s E it
B2 A_]ly[h_]ng else? interested in the outcome thereof
13 MR. FEE: Well, I don't have W e
14 any questions. 11 11th day of September, 2015
15 Do you guys have any questions? -
16 MR. REHN: Not at this time. 14
17 MR. CUNNINGHAM: No. P horiageenlg O
18 MR. BRIDGES: Great. Thank & e RO
19 you. 16
20 THE WITNESS: Thank you. i
21 THE VIDEOGRAPHER: All right. 19
22 Off the record at 4:31. This ends ;‘1’
23 media unit number 3 and ends testimony | 22
24 for August 27th, 2015. =
25 O 25
Page 258 Page 260
1 (Witness excused.)
2 & ok
3 (Off the record at 4:31 p.m.)
4 & ok =k
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN SOCIETY FOR TESTING
AND MATERIALS d/b/a/ ASTM
INTERNATIONAL;

NATIONAL FIRE PROTECTION
ASSOCIATION, INC.; and

AMERICAN SOCIETY OF HEATING,
REFRIGERATING, AND AIR
CONDITIONING ENGINEERS,

Plaintiffs/
Counter-Defendants,

V.
PUBLIC.RESOURCE.ORG, INC.,

Defendant/
Counter-Plaintiff.

Case No. 1:13-cv-01215-TSC

PLAINTIFFES’ OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY

JUDGMENT AND REPLY MEMORANDUM OF LAW IN SUPPORT OF THEIR

MOTION FOR SUMMARY JUDGMENT AND FOR A PERMANENT INJUNCTION

1

JA1933



Case 1:13-cv-01215-TSC Document 155 Filed 01/21/16 Page 43 of 63
USCA Case #17-7035  Document #1715850 Filed: 01/31/2018 Page 175 of 573

language that will be used in an ASHRAE standard to ASHRAE. SUMF {[{ 143-44 (citing
Reiniche Decl. {1 13-14, Exs. 1-2 (each ASHRAE form features a provision stating that the
member “understand[s] that | acquire no rights in publication of such documents”; the provision
is referred to in the document as a “copyright release”)).

For the four standards for which ASTM moved for summary judgment, ASTM presented
evidence that the leader of the group that developed the standard and/or a member of the
committee that drafted the standard assigned any and all copyrights in their individual
contributions to ASTM. SUMF 11 20-24. With respect to the remaining ASTM standards at
issue, ASTM has produced evidence that over 25,000 members completed membership renewal
forms every year since 2007, which is as far back as ASTM maintains membership records,
mostly using the online membership form. Suppl. SUMF {{ 14-16. Although ASTM did not
request copyright assignments from its members until approximately 2005, the language in the
assignments it obtained since then retroactively assigned any copyrights that individual
possessed in any ASTM standard to ASTM. See SUMF | 18. Although Defendant searched
high and low to identify isolated examples of individuals who may have renewed their
memberships using other channels or whose membership forms did not include the assignment
language, Defendant has not identified even one individual who contributed any language that
appears in any ASTM standard at issue in this case who did not submit a membership form with
the assignment language. And, as noted, even a single assignment suffices to give ASTM
sufficient copyright interest to sue.

b. The Assignments Are Sufficient to Transfer Copyright
Ownership to Plaintiffs.

Defendant’s nitpicking of the language of some of Plaintiffs’ assignments is for naught.

A valid assignment need not “contain an elaborate explanation” or “*magic words,” but must

32
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN SOCIETY FOR TESTING AND Case No. 1:13-cv-01215-TSC-DAR
MATERIALS d/b/a/ ASTM INTERNATIONAL;

NATIONAL FIRE PROTECTION
ASSOCIATION, INC.; and

AMERICAN SOCIETY OF HEATING,

REFRIGERATING, AND AIR-CONDITIONING
ENGINEERS, INC.

Plaintiffs,
V.

PUBLIC.RESOURCE.ORG, INC,,

Defendant.

PUBLIC.RESOURCE.ORG, INC,,

Counterclaimant,

V.

AMERICAN SOCIETY FOR TESTING AND
MATERIALS d/b/a/ ASTM INTERNATIONAL;

NATIONAL FIRE PROTECTION
ASSOCIATION, INC.; and

AMERICAN SOCIETY OF HEATING,

REFRIGERATING, AND AIR-CONDITIONING
ENGINEERS, INC.

Counterdefendants.
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DECLARATION OF STEVE COMSTOCK

I, Steve Comstock, declare as follows:

1. I am currently employed by the American Society of Heating, Refrigerating, and
Air Conditioning Engineers (“ASHRAE”) as its Director of Publications and Education. | have
been employed by ASHRAE since 1974. Based on the information known to me as a result of the
duties and responsibilities of my position, | have personal knowledge of the facts set forth herein
and could and would testify competently thereto if called as a witness.

2. As part of my job responsibilities, questions regarding access to ASHRAE
standards are ultimately directed to me, including questions regarding access to ASHRAE
standards by individuals with disabilities.

3. ASHRAE is a non-profit organization that operates with the mission of advancing
the arts and sciences of heating, ventilating, air conditioning and refrigerating to serve humanity
and promote a sustainable world. With that in mind, | have made every effort to make
accommodations for anyone with a disability who wishes to access ASHRAE standards. These
situations have not arisen often.

4. In my 31 years serving as the Director of Publications for ASHRAE, I recall only
two specific examples where individuals requested that ASHRAE make alternate forms of access
to ASHRAE publications available due to a disability, and in both instances ASHRAE made the
appropriate accommodation. In 2013, ASHRAE sent a digital copy of an ASHRAE published
textbook on HVAC systems to a visually impaired student from the Northern Alberta Institute of
Technology so that the student could employ screen reader software to access the material audibly.
Similarly, a hearing impaired individual alerted ASHRAE that he wished to attend a training class

related to HVAC design, and ASHRAE provided sign-language interpretation.

DECLARATION OF STEVE COMSTOCK IN SUPPORT
OF PLAINTIFFS” MOTION FOR SUMMARY JUDGMENT
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5. ASHRAE has also undertaken additional efforts to ensure that disabilities do not
unnecessarily limit access to our standards or other services that ASHRAE provides. Last year,
ASHRAE removed encryption from the digital copies of standards sold on the ASHRAE bookstore
so that the standards would be more compatible with reading software used by visually impaired
individuals. ASHRAE’s partner in running the ASHRAE bookstore, a company called Techstreet,
has made assurances to ASHRAE that it would also help accommodate individuals with
disabilities. And, ASHRAE has formally adopted a policy allowing for alternate testing
accommaodations related to certification programs run by ASHRAE; a request form for test takers
which to receive such accommodations can be found on the ASHRAE website at
https://www.ashrae.org/education--certification/certification/faqs#3.

6. ASHRAE has consistently provided accommodation to individuals with disabilities
in the past and intends to continue to do so in the future.

7. | am attaching to this declaration as Exhibit 1 a true and correct copy of ASHRAE
Standard 90.1-2004, which | understand to be one of the ASHRAE standards at issue in this case.
In my role as Director of Publications, I am familiar with ASHRAE’s standards, including 90.1. |

have reviewed this document and it is an accurate copy of Standard 90.1-2004.

| declare under penalty of perjury under the laws of the United States that the foregoing is

true and correct.

Executed this 21* day of January, 2016 at Orlando, Florida.

Dt

Steve Comstock

DECLARATION OF STEVE COMSTOCK IN SUPPORT
OF PLAINTIFFS” MOTION FOR SUMMARY JUDGMENT
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EXHIBIT 1
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Filed Under Seal
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN SOCIETY FOR TESTING
AND MATERIALS d/b/a/ ASTM
INTERNATIONAL;

NATIONAL FIRE PROTECTION
ASSOCIATION, INC.; and

AMERICAN SOCIETY OF HEATING,
REFRIGERATING, AND AIR
CONDITIONING ENGINEERS,

Case No. 1:13-cv-01215-TSC -

Plaintiffs/
Counter-Defendants,

V.

PUBLIC.RESOURCE.ORG, INC.,‘

Defendant/
Counter-Plaintiff.

DECLARATION OF CHRISTIAN DUBAY
IN SUPPORT OF PLAINTIFES’ MOTION FOR SUMMARY JUDGMENT

1, Christian Dubay, declare as follows:

1. I am Vice President, Codes and Standards, and Chief Engineer for the National
Fire Protection Association (“NFPA™). My dutics include managing and administering the
NFPA Codes and Standards process. I have held this position since 2007, The following facts
are based upon my own personal knowledge, and if called upon to do so, [ could and would
testify competently hereto,

2: A central component of NFPA’s mission is to eliminate the risk of death, injufy,
property and economic loss due to fire, electrical and related hazards, for all people. As part of
that mission, NFPA has long been involved with developing strategies and fire safety educational

materials for people with disabilities.

JA1940



Case 1:13-cv-01215-TSC Document 155-6 Filed 01/21/16 Page 2 of 5
USCA Case #17-7035  Document #1715850 Filed: 01/31/2018  Page 182 of 573

3. Since at least 2007, NFPA has had a Disability Access Review and Advisory
Committee. This committee is appointed by NFPA’s president and advises NFPA’s president
and its Technical Committees.

4, The Disability Access Review and Advisory Committee works to identify existing
needs and emerging issues within the disability community, and to ensure that the NFPA Codes
and Standards process includes current subject matter that addresses disability issues, access
provisions, and other matters that impact the disability community.

5 NFPA has taken a leading role in promoting building safety for the disabled by,
among other things, developing an Emergency Evacuation Planning Guide for People with
Disabilities, which is available for free download on NFPA’s website. This Guide provides
information on the five general categories of disabilitics (mobility, visual, hearing, speech, and
cognitive) and the four elements of evacuation information that occupants need: notification,
way finding, use of the way, and assistance.

6. NFPA is also committed to providing access to its standards to all persons who
have an interest in reéding them. As part of that commitment, NFPA makes accommodations for
disabled persons who request assistance in accessing any of NFPA’s standards. NFPA is not
aware of any persons who have requested assistance in accessing NFPA materials and have been
unable to do so.

7. . 1am aware of one instance in which NFPA received a request for accommodation
in accessing an NFPA standard from a person who had low vision. NFPA responded by
providing that individual with a PDF copy of the requested standard, free of charge, and the

individual was able to use that PDF copy to read the standard.
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8. Attached hereto as Exhibit A is a true and correct copy of the 2011 edition of
NFPA 70, the Natioqal Electrical Code.
[ declare under penalty of perjury under the laws of the United States that the foregoing is
true and correct and that this declaration was executed this 21st day of January 2016 at Quincy,

Massachusetts.
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EXHIBIT A
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FILED UNDER SEAL
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN SOCIETY FOR TESTING
AND MATERIALS d/b/a/ ASTM
INTERNATIONAL;

NATIONAL FIRE PROTECTION
ASSOCIATION, INC.; and

AMERICAN SOCIETY OF HEATING,
REFRIGERATING, AND AIR
CONDITIONING ENGINEERS,

Case No. 1:13-¢cv-01215-TSC

Plaintiffs/
Counter-Defendants,

V.
PUBLIC.RESOURCE.ORG, INC.,

Defendant/
Counter-Plaintiff.

SUPPLEMENTAL DECLARATION OF THOMAS B. O’BRIEN, JR.

Pursuant to 28 U.S.C. § 1746, I, Thomas B. O’Brien, Jr., declare the following statements to be
true under the penalties of perjury:

18 I am over the age of 18 years and am fully competent to testify to the matters
stated in this Declaration.

2 This declaration is based on my personal knowledge. If called to do so, I would
and could testify to the matters stated herein.

3 I am Vice President and General Counsel at ASTM International (“ASTM™). 1
have worked at ASTM since 2003.

4. Prior to joining ASTM in 2003, I worked as outside counsel for ASTM between

1997 and 2003.

JA1945




Case 1:13-cv-01215-TSC Document 155-7 Filed 01/21/16 Page 2 of 895
USCA Case #17-7035  Document #1715850 Filed: 01/31/2018  Page 187 of 573

5. Attached as Exhibit 1 hereto is a true and correct copy of ASTM’s online new
membership form, which has been in place since 2005.

6. As shown in Exhibit 1, since 2005, new members to ASTM who completed their
membership application online had to affirmatively click on a check box next to the following
statement: “I agree, by my participation in ASTM and enjoyments of the benefits of my annual
membership, to have transferred and assigned any and all interest I possess or may possess,
including copyright, in the development or creation of ASTM standards or ASTM IP to ASTM.”

7. Attached as Exhibit 2 hereto is a true and correct copy of ASTM’s online
membership renewal form, which has been in place since 2005.

8. Attached as Exhibit 3 hereto is a true and correct copy of instructions for
registering a work item through ASTM’s online system, which provides screen shots of each of
the different screens a member will see when registering a work item,

9, ASTM has had a version of its “Form and Style for ASTM Standards” (“ASTM
Form and Style Guide™) since at least as early as 1957.

10.  Attached as Exhibit 4 hereto is a true and correct copy of the version of the
ASTM Form and Style Guide titled “Recommendations on Form of ASTM Standards,” which
was published in 1961 and references issuance in 1957.

11.  Each version of the ASTM Form and Style Guide described certain components
and provided the text for certain language that was required to be included in every ASTM
standard during the relevant time period.

12.  As part of the process of developing a draft standard, ASTM staff members added
language and components that were required by the relevant ASTM Form and Style Guide to the

draft prepared by the task group.
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13. I have given training to ASTM employees and committee officers on use of the
ASTM Form and Style Guide in connection with standards, in conjunction with Regulations
Governing ASTM Technical Committees.

14.  Ihave attended ASTM committee meetings in which the requirement to use
certain language and information from the ASTM Form and Style Guide was discussed.

15.  Isupervise the ASTM employees who respond to requests to grant permissions to
use ASTM’s copyrighted materials, and I have personal knowledge of the circumstances and
frequency with which these requests are granted and denied.

16.  ASTM denies requests for permission to use its standards at no cost when the
requester seeks to post the standard on a public website with no reasonable time limit and/or with
no limitation on the number of people who can access it

17. 1 am not aware of any visually-impaired person who has informed ASTM that
he/she was having difficulty accessing an ASTM standard due to a print disability. If a visually-
impaired person requested access to an ASTM standard that was necessary due to a print
disability, I would instruct the staff member who received the request to provide a copy of the
ASTM standard in a format that accommodated the person’s disability at no additional cost to
the requester.

18.  ASTM’s practice was to obtain a copyright registration for every annual Book of
Standards from 1980-2011. I am not aware of any circumstance in which ASTM deviated from
this practice.

19. ASTM maintains records related to each ASTM standard that is proposed. Those
records include information about the standard number, the committee that has jurisdiction over

the standard, ballot items related to the standard, and the name of the technical contact for the
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standard. These records are kept in the ordinary course of ASTM’s regularly conducted activity
at or near the time at which any activities related to the standard took place by a person with
knowledge of the activities related to the standard. I am familiar with these computer-stored
records because I use these records to prove legal advice to ASTM. Irecognize the documents
referenced in paragraphs 20-23 below to be printouts from these computer-stored records and the
printouts accurately reflect the computer-stored records.

20.  Attached as Exhibit 5 is a true and correct printout from the computer-stored
records described in paragraph 19 above with information regarding ASTM D86-07.

21.  Attached as Exhibit 6 is a true and correct printout from the computer-stored
records described in paragraph 19 above with information regarding ASTM D975-07,

22.  Attached as Exhibit 7 is a true and correct printout from the computer-stored
records described in paragraph 19 above with information regarding ASTM D396-98.

23.  Attached as Exhibit 8 is a true and correct printout from the computer-stored
records described in paragraph 19 above with information regarding ASTM D1217-98.

24.  ASTM maintains records related to members who complete new membership and
membership renewal forms each year. Those records include information such as the name of
the member, the date on which the member completed the membership form, and for some of the
members, whether the member completed the membership through ASTM’s online system, a
paper form, or another method. These records are kept in the ordinary course of ASTM’s
regularly conducted activity at or near the time at which the membership forms were completed
by a person with knowledge of the completion of the membership forms. I am familiar with

these computer-stored records because I use these records to prove legal advice to ASTM, 1
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recognize the documents referenced in paragraphs 25-26 below to be printouts from these
computer-stored records and the printouts accurately reflect the computer-stored records.

25.  Attached as Exhibit 9 is a true and correct printout from the computer-stored
records described in paragraph 24 above showing ASTM individual membership forms that were
completed in 2007.

26.  Attached as Exhibit 10 is a true and correct printout from the computer-stored
records described in paragraph 24 above showing ASTM organizational membership forms that

were completed in 2007.

Dated: January 21, 2016 4(@ IE |

" Thomas O’Brien
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EXHIBIT 1
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Q And what type of entities are authorized

entities?

A I don't have the precise code cite, but
authorized entities have to meet some
qualifications, nonprofit or government agency,
primary mission to serve people with disabilities.
It has to be one of their -- one of their primary
missions. There may be some other qualifications,
but those are the big ones I think of.

Q So if you meet those two qualifications,
what exception are you provided?

MR. KAPLAN: Objection; vague, incomplete
hypothetical, calls for a legal conclusion.

THE WITNESS: So some of the provisions of
Chafee, as I recall, are that you can make an
accessible copy of a literary work with some
exceptions for people with qualifying print
disabilities.
BY MS. RUBEL:

Q And you're permitted to make accessible
copies exclusively for people with disabilities; is
that right?

MR. KAPLAN: Objection; argumentative,
calls for a legal conclusion, incomplete

hypothetical, vague.

e e
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THE WITNESS: The word "exclusively"

probably appears in the statute, but I'm not
100 percent sure.
BY MS. RUBEL:

Q Well, is it your understanding that under
the Chafee Amendment if you meet certain
requirements, you're permitted to make copies of the
literary work and distribute them to anyone?

MR. KAPLAN: Objection; calls for a legal
conclusion, argumentative, incomplete hypothetical,
vague.

THE WITNESS: As an organization that is
availing itself of the Chafee Amendment, among other
things, we go to some length to make sure that
people with print disabilities are the only people
that are eligible for our service.

BY MS. RUBEL:

Q And do you go to those lengths because
it's your understanding that the Chafee Amendment
requires you to only make the materials accessible
to people with print disabilities?

MR. KAPLAN: Objection; calls for a legal
conclusion, vague.

THE WITNESS: As someone who operates

under the Chafee Amendment to support that, we need

LIS
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to ensure that we only distribute them to people who

have qualifying disabilities. Yes.
BY MS. RUBEL:

0 Why is that?

A Because --

MR. KAPLAN: Objection; calls for a legal
conclusion, calls for speculation, vague.

THE WITNESS: I -- I believe that's the
language of the statute, that it's -- that it's
making the materials available for people with
disabilities.

BY MS. RUBEL:

0 And I think you mentioned that Benetech
operates as a nonprofit that you would consider an
authorized entity under the Chafee Amendment?

MR. KAPLAN: Objection; misstates
testimony, calls for a legal conclusion, vague.

THE WITNESS: Yes.

BY MS. RUBEL:

Q Are there any other requirements that
Benetech must meet in order to provide copies of
literary works to people with print disabilities
under the Chafee Amendment?

MR. KAPLAN: Objection; calls for a legal

conclusion, vague.
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Those are the three major ways that people
provide proof of disability.

Q Would that be some kind of doctor?

MR. KAPLAN: Objection; vague.

THE WITNESS: It varies by disability what
professional credential someone needs to have to
provide a certification of disability.

BY MS. RUBEL:

Q So to access materials from Bookshare that
are made pursuant to the Chafee Amendment, an
individual would have had to show some proof of
disability by one of the methods that you just
described; is that correct?

MR. KAPLAN: Objection; misstates
testimony, vague.

THE WITNESS: If the Chafee Amendment is
one of the mechanisms we're using to deliver the
book, then there has to be an association with a
person with a qualifying disability under the Chafee
Amendment to obtain a copyrighted work. Yes.

BY MS. RUBEL:

Q And you have that configured into the
software so that the person clicks to open that
work, you will have ensured that you have proof of

disability on file?
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MR. KAPLAN: Objection; argumentative,
vague, lacks foundation.

THE WITNESS: A user who's logged in who
chooses to download a copyrighted work where we're
using the Chafee Amendment as one of our
justifications for doing so, there is an electronic
indication in -- that that is something they're
permitted to do.

So someone who has not provided proof of
disability is not allowed to download a copyrighted
work under the Chafee Amendment, but they could
download a public domain or creative comments work.
BY MS. RUBEL:

Q If it was a copyrighted work and they
attempted to download it, they did not have proof of
disability on file, what would happen?

MR. KAPLAN: Objection; incomplete
hypothetical, lacks foundation.

THE WITNESS: My understanding is if they
have not provided proof of disability, the
"Download" button does not appear on the title page,
so they can find out that we have the work, but they
can't download it unless their account has that
enabled, and then there's a button that shows up

that says, How do you want to download 1it?

81
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MR. KAPLAN: Objection; calls for
speculation, lacks foundation, vague.

THE WITNESS: My understanding was that
one of the uses of the scanned books was to make
books accessible to people with disabilities.

BY MS. RUBEL:

Q Do you know if that consortium had any
safeguards in place that ensured that only people
with print disabilities would be able to access the
copies of those books?

MR. KAPLAN: Objection; vague, lacks
foundation, calls for speculation.

THE WITNESS: I believe that only faculty,
students and staff of the research universities were
able to access information about the books so that
that access control was the primary access control.

I know less about the details of
disability-specific access, but I do believe that
there was some difference between regular,
nondisabled faculty, staff and students and disabled
faculty, staff and students.

BY MS. RUBEL:

Q Do you believe there was some sort of

certification required to show that the person had a

print disability to get access to certain of the --

84
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of the books?

MR. KAPLAN: Objection; wvague.

THE WITNESS: There are a lot of research
libraries that were involved in the case, and I
don't know what their process was beyond saying
these people have print disabilities so they'll get
more extensive access to the works than regular
faculty and staff and students.

BY MS. RUBEL:
0 Are you familiar with --

Aside from the consortium and the
HathiTrust and Benetech, are you familiar with other
organizations that provide access to copies of
copyrighted works under the Chafee Amendment?

MR. KAPLAN: Objection; vague.

THE WITNESS: There are some national
organizations that are well-known in the field: The
National Library Service for the Blind, Visually
Impaired and Physically Disabled of the Library of
Congress; NLS is the largest, Learning Ally,
formerly known as Recording for the Blind and
Dyslexic; the American Printing House for the Blind,
National Braille Press.

Those would probably be the four

organizations most often cited, along with -- sorry,

WENLEE S
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including Bookshare, which is the library that my

nonprofit, Benetech, operates.

But there are other organizations, many
other organizations, that I believe would assert
that they operate under the Chafee Amendment.

BY MS. RUBEL:

Q NLS, do they have some sort of requirement
that an individual provide proof of disability
before being able to access copyrighted materials
under the Chafee Amendment?

A Yes.

MR. KAPLAN: Objection; lacks foundation.
BY MS. RUBEL:

Q What are their requirements?

A They are stated on the NLS website, and
they're similar to those that we use, and we have a
agreement with NLS that if someone has submitted NLS
their qualifications, we accept that as proof of
disability for Bookshare services.

Q What about Learning Ally; do they have a
requirement that the person certify that they have a
print disability before being able to access the
materials?

MR. KAPLAN: Objection; vague, lacks

foundation.
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THE WITNESS: Yes.
BY MS. RUBEL:
Q How about the American Printing House for
the Blind; do they have the same requirement?

MR. KAPLAN: Objection; vague, lacks
foundation.

THE WITNESS: Their requirement is
different because they're more narrowly focused on
blind and visually impaired students, and I'm not
sure that i1if they're providing a Braille copy of a
book, that they require people to prove that they're
disabled, because Braille is not -- hard copy
Braille is not easy to make copies of.

BY MS. RUBEL:
Q So they're not providing something, for
example, that could be read by a screen reader?

MR. KAPLAN: Objection; misstates the
testimony, argumentative, lacks foundation, vague.

THE WITNESS: They do. They have some
kind of registration system for students who have
the visual impairments that their organization
serves, and I believe that the visually impaired
students they serve would generally be understood as

qualifying under Chafee.
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BY MS. RUBEL:

Q So they may not have a certification
requirement for people who are blind; is that your
understanding?

MR. KAPLAN: Objection; argumentative,
misstates testimony, wvague.

THE WITNESS: I don't understand all of
their process, but I would say that their
identification of visually impaired students through
school systems and state education agencies 1is
comparable to our seeking a proof of disability from
the school systems, because the school systems are
legally obligated to serve blind and visually
impaired students.

But I did provide proviso that I could
imagine they might serve up Braille without a proof
of disability. It's not uncommon in our field that
hard copy Braille is circulated more broadly, and no
publisher has ever objected to that.

BY MS. RUBEL:

0 Okay. I understand.

And what about the National Braille Press;
are they providing things only in Braille?

MR. KAPLAN: Objection; lacks foundation,

vague.
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www.CapitalRe g@ mpany.com © 2015




Case 1:13-cv-01215-TSC - 21/16 Page 15 of 87

USCA Cg%ee%lcgrz §C51€ty Porof'ergﬁng anciL E)(Iga erlals, et ai 1{)%1 / %{%sources?ﬁ’%%%% 573

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE WITNESS: It's my understanding they
primarily provide Braille books, but they may
provide other things. I think of them as The
Braille Press, so...

BY MS. RUBEL:

Q Do you know i1if they have a certification
requirement to show that you have a print
disability?

MR. KAPLAN: Objection; vague.

THE WITNESS: I don't -- sorry.

(Reporter clarification)

THE WITNESS: They might.

BY MS. RUBEL:

0 Prior to this case --

Prior to being retained as an expert in
this case, were you familiar with
Public.Resource.Org?

MR. KAPLAN: Objection; wvague.

THE WITNESS: I had heard of them.

BY MS. RUBEL:

Q In what context had you heard of them?
A I had probably met Carl Malamud at some
point. I don't recall meeting him, but I was aware

of his organization and that he had done different

things around making things accessible, and this is

89
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A I think we focused on the website that
didn't have an accessible sign-up process, and I'm
happy to find out which one of the three standards

bodies had that problem, just so I correctly testify

to that.
Q Sure.
A So I'm looking at my expert report. So we

focused our efforts on NFPA when we did our

in-person evaluation.

0 Is Rob Turner blind?
A Yes.
0 What is his background?

MR. KAPLAN: Objection; vague.
THE WITNESS: He's a blind engineer for my
nonprofit organization.
BY MS. RUBEL:
0 What -- what 1is his role --
Is he employed by Benetech?
A Yes, he's employed by Benetech as a -- as
a Quality Assurance Engineer.
Q So what does he do in that role?
A He tests the quality of our products,
including our websites, evaluates accessibility, but
his focus is on our products.

Q Why did you seek Rob Turner's assistance?

142
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A He's one of our blind employees who
happens to be in the office regularly as opposed to
being located in other locations; so I could go down
and talk to him.

Q So you asked --

You asked Rob to try to access standards
from NFPA's website and see if he was able to do so?

MR. KAPLAN: Objection; vague.

Go ahead.

THE WITNESS: Correct. First, I asked him
to look at the sign-up process to see if he could
sign up for a free reading account without needing
assistance from a sighted person, and he wasn't able
to do that.

BY MS. RUBEL:

Q Was there anything else you asked him to
do?

A After I pushed the "I Agree" button and
got him through that, that roadblock, I also asked
him to try to read the standard in question.

Q Did you ask Rob to try to access any of
the Plaintiffs' standards that are posted on Public
Resource's website?

A No, I did not.

Q What are the Web content accessibility

143
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MR. KAPLAN: 1It's okay. Got to give me a
breath here.
THE WITNESS: Okay. I will. I'1ll try.
BY MS. RUBEL:
Q As part of your analysis, did you analyze

whether the tables in the HTML were accessible —-
the tables in HTML from Public Resource's website

were accessible to blind people?

A I don't recall evaluating tables in
detail.
Q Did you evaluate whether the graphics in

the standards -- in Plaintiffs' standards were

accessible to blind people from Public Resource's

website?

A No.
THE VIDEOGRAPHER: Is this a good place?
MS. RUBEL: Sure. We can take a break.
We ran out of tape.
THE VIDEOGRAPHER: This is end of Disk 2.

We're off the

record at 3:37.

(Recess taken.)

THE VIDEOGRAPHER: This is beginning of
Disk 3. We're back on the record at 3:48.
BY MS. RUBEL:
Q Based on your analysis of the Plaintiffs'

e e
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standards that are available on Public Resource's

website in HTML format, do you have enough
information to determine whether an engineer who
wanted access to that standard would be able to
obtain all the necessary information from the
standard?

MR. KAPLAN: Objection; incomplete
hypothetical.

THE WITNESS: No.
BY MS. RUBEL:

Q Do you know how many of the standards on
Public Resource's website -- how many of Plaintiff's
standards that are available on Public Resource's
website are only available in PDF format?

A No.

0 Do you know how many of the standards that
are at issue in this case are only available on
Public Resource's website in PDF format?

A No.

Q Do you know if the number that is
available in PDF format is greater than the number
available in HTML format?

MR. KAPLAN: Objection; vague.
THE WITNESS: It would be likely from my

inspection of the directories that there would be

WL T
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A (Reading) :

"Having reviewed the
accessibility of the same standards
content rendered by
Public.Resource.Org and those of
the free access options provided by
the NFPA, ASHRAE and ASTM, it is my
opinion that Public.Resource.Org
currently provides the only
accessible option for
people/citizens with print
disabilities to access these
standards."

Q And in forming that opinion, you compared
the standards that were available on
Public.Resource.Org's website with the free access
options provided by Plaintiffs in forming that
opinion; is that correct?

A Correct.

Q Did you evaluate any PDFs being sold by
NFPA in forming that opinion?

A No.

Q Did you evaluate any PDFs being sold by
ASHRAE in forming that opinion?

A No.

oA mpar
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Q Did you evaluate any PDFs sold by ASTM in

forming that opinion?

A No.

Q So when you say that Public.Resource.Org
currently provides the only accessible option for
people/citizens with print disabilities to access
these standards, you're excluding from that opinion
any PDFs that are being offered by the Plaintiffs?

MR. KAPLAN: Objection; misstates the
document and testimony, misleading and vague.

THE WITNESS: In that sentence I refer to
"free access options."

BY MR. REHN:

Q So when you said the only accessible
options, what you actually meant to say was the only
freely accessible options without charge?

MR. KAPLAN: Objection. Thane, you're
getting a little badgering here, but you can answer
the question.

THE WITNESS: Yes.

BY MR. REHN:

Q Is it possible that documents being sold
can be described as accessible to people with print
disabilities?

MR. KAPLAN: Objection; vague.

WENLIE S
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THE WITNESS: Yes.
BY MR. REHN:

Q Have you ever described a PDF for sale as
being accessible to someone with print disabilities?

A Let's see. I'm not sure I've described --
I'm sure I've described paid products in other
formats as accessible, and I'm sure that I've
described PDFs as accessible. I'm not sure I've
described a paid PDF product as accessible.

Q But it's fair to say that if the PDFs
being sold by Plaintiffs are accessible to people
with print disabilities, this sentence would be
potentially inaccurate?

MR. KAPLAN: Objection; misleading, vague,
argumentative.

THE WITNESS: I think it's accurate as I
wrote it, but I'm happy, as we have, to clarify what
I meant by that sentence.

BY MR. REHN:

Q Sure.

And to clarify what you meant was you were
comparing just the free access options provided by
the Plaintiffs on their websites with the content
rendered by Public.Resource.Org?

A Those were the content that I evaluated,

207
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yes.

Q Are you aware that NFPA sells eBook
versions of some of its standards?

A I'm -—— I'm not sure I'm aware of that.

Q And did you evaluate any eBook versions of
standards sold by NFPA or the other two Plaintiffs
in this case?

A No. I was not asked to.

Q So do you have an opinion on whether the
eBook wversions sold by NFPA and the other two
Plaintiffs are accessible to persons with print

disabilities?

A I can't express an opinion without looking
at them.
Q Do you have opinion on whether the PDFs

being sold by NFPA and the other two Plaintiffs in
this case are accessible to persons with print
disabilities?

A No. But in my experience, most PDFs are
not accessible or are not -- let me correct that.
Not as accessible as, say, HTML versions of those
would be since accessibility is on a spectrum.

Q But you don't have an opinion as to these
specific PDFs that are sold by NFPA?

A I haven't examined them.
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MR. KAPLAN: Do you want to take a break?

THE WITNESS: ©No, I'll keep going. I'll
get water next time.
MR. REHN: You can take a break whenever
you want.
THE WITNESS: No problem.
BY MR. REHN:
Q So you mentioned earlier that you were

aware of an NFPA standard that was available on

Bookshare?
A Uh-huh.
Q If I could just show you a document.

MR. REHN: What number are we up to?
THE REPORTER: We're at 4002.
(Plaintiffs' Exhibit 4002 marked
for identification.)
BY MR. REHN:
Q Do you recognize this as a printout of the
Bookshare Web page?
A Yes.
0 And you'll see here that this says "NFPA
70-2014 Electrical Code Book"?
A Yes.
0 And I believe you said earlier that your

understanding was that a partner of Bookshare had
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submitted this to Bookshare?

A Correct.

Q Is that on the second page of this
exhibit, you see it says "Submitted by Daproim
Africa"?

A Yes.

Q Is that who you understand submitted this
document?

A Yes.

Q How does Bookshare enable certain persons
to share documents with Bookshare?

A So we're talking about essentially the
content intake mechanisms at Benetech, and you'd
like me to enumerate those different mechanisms?

Q Well, let's start with this Daproim
Africa. They're an adult educator; is that what you
said earlier?

A No.

Q What's your understanding --

Do you know who this submitter is?

A Yes.

0 And who are they?

A They're a subcontractor to Benetech for
books -- they do the proofreading services on books

we've been asked for by a student.
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0 So a student would have submitted a
request and because it was educational, you would
have approved that request; is that what you
testified to earlier?

MR. KAPLAN: Objection; misstates
testimony, calls for speculation.

THE WITNESS: Yes.
BY MR. REHN:

Q And after you approved that request, you
would have had a subcontractor proofread the
document and then upload it to Bookshare?

MR. KAPLAN: Objection; wvague, calls for
speculation.

THE WITNESS: Yes.
BY MR. REHN:

Q Do you allow anybody to submit documents,
other than subcontractors?

A Yes.

Q Do you engage in any quality control on

documents that persons, other than subcontractors,

submit?
A Yes.
Q And what is that quality control process?
A We run an automated quality evaluator that

scores the document on, for example, looking for OCR

211
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errors, looking for swear words, looking for length;

it's supposed to be 100-page document and it's a
l-page document that's submitted or a thousand-page
document.

And we also have a human being take a
brief look at the document, kind of just do a check
also to make sure that it makes -- that it makes
sense.

Q Are those documents that are submitted
generally PDFs or Word documents or HTML? What
format do they usually come in?

MR. KAPLAN: Objection; lacks foundation,
calls for speculation, vague.

THE WITNESS: Bookshare has a detailed
description of how we want documents submitted to
us. In general, we prefer documents that are --
when they're coming from volunteers that are
scanning that are more Microsoft Word or RTF, which
is a related format. For those books that are
scanned, that's our preferred format, and we
wouldn't accept a PDF.

BY MR. REHN:

Q So you accept documents or books that are

scanned by volunteers?

MR. KAPLAN: Objection; misstates

d&t EPO
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testimony.

THE WITNESS: We accept books from quite a
number of sources of which volunteers is one source.
BY MR. REHN:

Q Can anybody sign up to be a volunteer to
submit books or documents?

A I think right now you have to be a U.S.
resident or organization.

Q So any U.S. resident could sign up to
submit books or documents to Bookshare?

A Yes, and they must agree to our volunteer
agreement that specifies the limitations on what
they can do and what they can't do.

Q So if a concerned citizen wanted to get
books or documents accessible to the visually
impaired, they could volunteer to scan those
documents, proofread them, ensure that they're free
of errors and then submit them to Bookshare, and if
they passed your quality control process, you would
make them available on your website?

MR. KAPLAN: Objection; incomplete
hypothetical, wvague.

THE WITNESS: Yes.

BY MR. REHN:

Q Do you try to encourage volunteers to

d&t EPO
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and implementing the standard?

A No.

Q Did you see any graphical material in that
standard?

A I recall seeing graphical material in the

standards I evaluated.

Q Did you assess whether that graphical
material was accessible via a screen reader in the
HTML version of the Public Resource website?

MR. KAPLAN: Objection; wvague.

THE WITNESS: I didn't check for
additional accessible metadata on the images.

BY MR. REHN:

Q So do you have an opinion on --

Do you have enough information to know
whether a visually impaired fire safety professional
could use the HTML version of NFPA 101 that is
available on Public Resource's website and safely
rely on that for professional purposes?

MR. KAPLAN: Objection; vague.

THE WITNESS: I am not a fire professional
expert, so I can't evaluate how this applies
specifically to that profession.

BY MR. REHN:

Q So the answer to my question is "no"?

218
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FURTHER EXAMINATION

BY MR. REHN:

0 Good evening, Mr. Fruchterman.
A Hello.
Q And do you understand that you're still

under oath?

A Yes.

Q Has anything happened between now and the
last time we spoke that would affect your ability to
answer my questions fully and truthfully?

A No.

Q So I'd like to direct your attention to an
exhibit that we are marking as Exhibit Number 4006.

A Yes.

(Plaintiffs' Exhibit 4006 to be
marked for identification.)
BY MR. REHN:

Q Do you recognize this as an e-mail to

yourself from Rob Turner that was sent on April 10th

of this year at 10:56 a.m.?

A Yes.

Q And the subject line is "OCR Document"?
A Yes.

Q Do you recall receiving this e-mail?

A Yes.
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Q And do you know what OCR document

Mr. Turner is referring to in the subject line?

A Is there, like, an immediately prior
document that actually mentions this? Sorry.
Sorry. I mean, can I look through the list of
produced documents?

MR. KAPLAN: You Jjust got to answer his
question.
BY MR. REHN:

Q Based on this e-mail, do you know which
document he's referring to?

A I don't remember which one of the
image-based standards I shared with him, no. But it

was one of the image-based PDFs that I asked him to

look at.
Q So the image-based PDFs that you sent
Mr. Turner were -- those were PDFs you had taken

from Public Resource's website; is that correct?
MR. KAPLAN: Objection; argumentative,
misleading and wvague.
THE WITNESS: It probably was an
image-based PDF from the Public.Resource.Org
website, and that's my -- that's my recollection.

Yes.
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BY MR. REHN:

Q Did you make any image-based PDFs of

documents from any of Plaintiffs' websites?

A I didn't make any documents from
Plaintiffs' websites. I downloaded whatever
document -- no, I downloaded -- I viewed the
document, vyes. So, no.

Q After you sent him a document, it would

have been one from Public Resource's website?

A That's correct. Thank you.

0 And if I could direct you to the last
sentence of the first paragraph of his e-mail, would

you read that sentence, please?

A The one "I don't think..."?
0 Yes.
A Yes.

"I don't think this type of
document can be considered to be
accessible."

Q So based on your prior testimony, is it
your understanding that he is saying that the
image-based PDF from Public Resource's website that
you sent to Mr. Turner, in his opinion, cannot be
considered to be accessible?

MR. KAPLAN: Objection; misleading,
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argumentative, vague.

THE WITNESS: I think Rob Turner doesn't
believe it meets our accessibility standards, which
is what his job is to primarily work on our library
for the blind. We would not post an image-based PDF
and call it accessible.

BY MR. REHN:

Q And do you agree with Mr. Turner's
assessment that this type of document cannot be
considered to be accessible?

A I think it's less accessible than many of

the other documents and more than others, as I wrote

in my expert report. I can probably quote from the
report.

Q There's no question pending. So...

A Okay. I would direct you to my last

sentence of my report --

MR. KAPLAN: Jim, there's no question
pending.

THE WITNESS: All right.

MR. REHN: I have no further questions.
And I believe that concludes Plaintiffs' questioning
of this witness.

MR. KAPLAN: I have no questions at this

time.
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1 their codes, and I wouldn't be able to tell you what 12:31:09
2 codes, but I believe it goes all the way back to 2004, 12:31:11
3 2005. 12:31:18
4 Q. 1In the answer you just gave, you referred to 12:31:19
5 when you started working with NFPA and exchanged 12:31:23
6 information with them. When do you date that? 12:31:23
7 A. That would be, I think I've met -- the 12:31:25
8 standards community in Washington is a small 12:31:31
9 community. So I've met the various Washington 12:31:34

10 representatives for agencies. Excuse me. For SDO's, 12:31:35
11 standards development organizations, many times in my 12:31:39
12 career. And I would say I've worked cooperatively and 12:31:41
13 individually whenever necessary throughout my career 12:31:45
14 at ASTM. So... 12:31:48
15 Q. Well, I think that doesn't quite answer my 12:31:56
16 question. I think you said you developed this 12:31:59
17 interest when you began to hear -- sorry. When you 12:32:02
18 began to -- when you started working with them on 12:32:06
19 exchanging information. I'm Jjust trying to find out 12:32:10
20 what year you're referring to when you said that. 12:32:12
21 MR. FEE: Objection. Mischaracterizes his 12:32:14
22 testimony. 12:32:15
23 THE WITNESS: I wouldn't be able to give you 12:32:19
24 an exact year except for I know when we began the APCO 12:32:20
25 related work, that was 2011 time frame. 12:32:25
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1 BY MR. BRIDGES: 12:32:29
2 Q. And did your interest in providing a reading 12:32:31
3 room arise about the same time as the APCO engagement 12:32:32
4 arose? 12:32:38
5 A. Similar time line. I believe it began to -- 12:32:40
6 I began to introduce the idea and socialize it before 12:32:43
7 then. Maybe a year or so before then. 12:32:45
8 Q. You introduced the idea of a reading room? 12:32:48
9 A. The idea of figuring out a way to strike the 12:32:51

10 right balance. I think another idea we had at the 12:32:53
11 time that I introduced was perhaps figuring out if 12:32:57
12 there was a way we could provide better summaries of 12:33:01
13 our standards to the public rather than relying on 12:33:04
14 abstracts. So there was various ideas that I began to 12:33:07
15 socialize with ASTM staff about how to strike this 12:33:13
16 delicate balance between providing the public with 12:33:17
17 greater access to our documents while still preserving 12:33:20
18 what we need to preserve in order to meet -- continue 12:33:25
19 the enterprise of developing standards, keeping the 12:33:28
20 barriers to participation low, and ensuring that would 12:33:31
21 continue to provide the important value that we do in 12:33:35
22 high-quality market-relevant standards that protect 12:33:39
23 the public. 12:33:42
24 Q. How did you introduce the idea of providing a 12:33:44
25 reading room in the discussion you were referring to? 12:33:46
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1 specifically. Using the NIST database as a guideline, 12:49:53
2 we've incorporated, you know, as much of that as 12:50:02
3 possible in the reading room. At times I believe we 12:50:04
4 also tried to add a little bit more intelligence to it 12:50:06
5 to determine if an agency was undertaking a subsequent 12:50:009
6 rule-making, and we became aware that the agency had 12:50:18
7 published a new final rule which either changed the 12:50:24
8 reference to an ASTM standard that we had placed in 12:50:27
9 the reading room or added a new ASTM standard to the 12:50:31

10 reading room. 12:50:38
11 Then we took steps to add that to the reading 12:50:39
12 room. It's not an exact science. We don't pay a 12:50:42
13 vendor to perform the service for us. We rely either 12:50:48
14 exclusively on the NIST database or we -- it's based 12:50:55
15 on intelligence that we've gathered about new 12:50:58
16 rulemakings. 12:51:01
17 Q. How do you gather intelligence about 12:51:03
18 incorporations of ASTM standards by reference? 12:51:08
19 A. Well, as much as possible we read the federal 12:51:14
20 register. I'd like to think we read it on a regular 12:51:17
21 basis, but sometimes it's more infrequent than that. 12:51:20
22 So we will search key terms in the federal register to 12:51:24
23 see if it's mentioning ASTM and if there's a rule that 12:51:30
24 has resulted in the publication of standards. And 12:51:34
25 sometimes we're ahead of it because ASTM has a policy 12:51:38
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1 of working with agencies during the notice of proposed 12:51:41
2 rule-making process. 12:51:45
3 Any agency that comes to us and asks us to 12:51:46
4 put a standard up for public review during the public 12:51:50
5 review period of a rule, we work with them to make 12:51:53
6 that possible. So at times we know that a certain 12:51:57
7 number of ASTM standards have been in a notice to 12:52:01
8 proposed rulemaking and that the new rule's expected 12:52:04
9 to come out, so we can look for it. 12:52:08

10 Q. Does ASTM provide assistance to the 12:52:16
11 government in any way when the government is 12:52:18
12 considering whether to incorporate an ASTM standard by 12:52:20
13 reference? 12:52:23
14 MR. FEE: Objection. Vague. 12:52:24
15 THE WITNESS: So we do -- I'm familiar with a 12:52:29
16 couple things that either I do or a member of my staff 12:52:31
17 does. We look to see -- when we're aware that an ASTM 12:52:34
18 standard is going to be used and incorporated by 12:52:39
19 reference in some type of an action, we look to see 12:52:43
20 what version of the standard and what designation of 12:52:46
21 the standard is being used, and I believe on occasion 12:52:50
22 if they're using -- proposing to use an outdated 12:52:54
23 version of a standard, or, quite frankly, we've seen 12:52:59
24 errors where they've attempted to use an ASTM biofuel 12:53:02
25 standard, and rather than referencing D6751 they've 12:53:06
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1 A. I believe close to the full collection. So 15:31:36
2 as many as 1,300 ASTM documents. 15:31:38
3 Q. What announcements to the press did ASTM make 15:31:43
4 about its reading room going live? 15:31:48
5 A. I don't recall if we made a lot of 15:31:54
6 announcements when it went live in January. I believe 15:31:55
7 we were concerned about if it would function and work, 15:31:58
8 and I think we wanted to get a little experience with 15:32:05
9 it before we broadcast it too widely. 15:32:08

10 Q. Did ASTM ever make announcements to the press 15:32:12
11 about the availability of its reading room? 15:32:15
12 MR. FEE: Objection. Vague. 15:32:17
13 THE WITNESS: Yes. Through our flagship 15:32:19
14 communication, Standardization News, which we 15:32:21
15 delivered to all of our members and stakeholders. I 15:32:25
16 believe 30,000 individuals receive it six times a 15:32:27
17 year. Mention of it was made in the magazine. 15:32:33
18 BY MR. BRIDGES: 15:32:36
19 Q. When was that? 15:32:36
20 A. I'm sorry. I don't know specifically. 15:32:37
21 Q. How long after the launch of the reading room 15:32:39
22 did that occur? 15:32:45
23 A. I'm sorry. I don't recall. It was in 2013. 15:32:53
24 Q. Did ASTM ever make an announcement to the 15:32:59
25 press about the availability of its reading room 15:33:03
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