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INTRODUCTION

The district court made three fundamental errors. First, it misread copyright
law, thereby putting the Copyright Act in tension with the First, Fifth, and
Fourteenth Amendments. Private interests have long contributed to creation of the
law, but courts have never held that private interests could monopolize citizens’
ability to access and the law. Instead, laws incorporated by reference, like all other
edicts of government, are outside the private statutory monopoly of copyright. A
proper interpretation of the Section 102(b) of the Copyright Act, the merger
doctrine, and the fair use doctrine also requires judgment for Public.Resource.Org.

This error is particularly egregious given the factual morass of Plaintiffs’
copyright ownership claims. Contradicting their registrations and initial legal
positions, they now claim to be joint authors with countless volunteers, including
U.S. Government employees acting in the course of their official duties—a risky
stance for Plaintiffs given that works by U.S. Government employees in their
official capacity are excluded from copyright protection.

Second, the district court’s cursory trademark analysis discounted the
multiple trademark doctrines that protect Public.Resource.Org’s posting of the law
as adopted.

Third, the district court compounded its errors on the merits by permanently

enjoining Public.Resource.Org, contrary to crucial public interests in speaking,
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teaching, criticizing, and accessing the law. On appeal, Plaintiffs fail to carry their
burden of justifying that injunction. In particular, they fail to demonstrate that the
injunction against sharing the law serves the public interest. Instead, they rely upon
a general public interest in copyright protection (collapsing analysis of the
injunction into the underlying merits) and in the standards development system
itself.

The ASTM Plaintiffs also argue that there is no public interest in the kind of
broad availability of the law that Public.Resource.Org promotes because “PRO
never identified a single individual unable to access the Works in question.”
ASTM Br. 47. But examples are readily at hand in a context this court knows well:
the work of judges.

In a published First Circuit case, neither counsel nor the court of appeals
itself could find and access the 1987 version of Plaintiff NPFA’s standard NFPA

30, which Rhode Island law had incorporated by reference, and on which a
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counterclaim depended. See Getty Petroleum Marketing, Inc. v. Capital Terminal
Co., 391 F.3d 312, 320-21, 330 (1st Cir. 2004) (per curiam).?

Moreover, just last month, the Indiana Supreme Court described its own
obstacles in obtaining a standard that Indiana law incorporated by reference. See
Bellwether Properties, LLC, v. Duke Energy Indiana, Inc., no. 53S04-1703-CT-
121 (Ind. filed Dec. 20, 2017).% In that case, a statute-of-limitations question
turned upon Indiana’s adoption and incorporation by reference of the 2002 version
of the National Electrical Safety Code (NESC), which the Institute of Electrical
and Electronic Engineers (IEEE) had promulgated.

Neither of the parties had submitted the incorporated NESC for the record,
and the Indiana Supreme Court wanted to know that the law said. So a court

employee asked the relevant government agency to furnish a copy of NESC for the

2 That dispute turned upon compliance with a Rhode Island law that incorporated
the 1987 version of one of the standards at issue here: Plaintiff NFPA’s Standard
30. Like every standard at issue here, that version of the document was obsolete as
a standard but still current as law. The trial judge asked for a copy. Counsel could
find the 2000 version but not the 1987 version. The court then looked for a copy
but could not locate it. /d. at 320. The court ruled against the party that relied on
the law because neither that party nor the court could find the document. /d. at 321.
A concurring opinion specifically noted that the 1987 edition of NFPA 30 was “not
so readily available” and that “it is neither reproduced in the Rhode Island statute
books nor retrievable via commonly used legal research methods.” Id. at 330
(Lipez, J., concurring).

3 Available at
https://scholar.google.com/scholar case?case=9184779564574078018&hl=en&as_
sdt=2006.
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Supreme Court’s study. The agency refused, saying the court employee could
make an appointment to inspect the NESC, but she could neither get a copy nor
check it out because of copyright restrictions.

How did the Indiana Supreme Court eventually find the 2002 version of
NESC, which was Indiana’s relevant law? By visiting the website of the Internet
Archive.* Id. at *8. How did that document get on the Internet Archive?
Public.Resource.Org. had placed it there.

The Indiana Supreme Court discussed at length the importance of
meaningful public access to laws and the practical problems of access to standards
incorporated by reference into laws. “If the rule of law means anything, it is that

persons have meaningful access to the laws they are obliged to follow, so they can

4 The court, slip op. at *8, cited to
https://1a600704.us.archive.org/16/items/gov.law.ieee.c2.2002/ieee.c2.2002.pdf.

> This Court can take judicial notice that the 2002 edition of NESC that the Indiana
Supreme Court cited is a resource on the Internet Archive by examining the online
location cited; that the metadata page for this document indicates that it was
“Uploaded by Public.Resource.Org,” see
https://archive.org/details/gov.law.ieee.c2.2002 and
https://1a600704.us.archive.org/16/items/gov.law.ieee.c2.2002/ieee.c2.2002.pdf m
eta.txt; that Internet Archive hosts Public.Resource.Org’s materials and that the
“cover sheet” of the document at the Archive is characteristic of other
Public.Resource.Org postings of incorporated laws. See, e.g., ASTM-Dkt-118-12.
Moreover, the Court can take judicial notice that IEEE describes the 2002 version
of NESC as “inactive—superseded,” even though it is still Indiana law. See
http://ieeexplore.ieee.org/document/6516109/. These materials did not become
relevant to this appeal until after Public.Resource.Org’s opening brief, because the
Bellwether decision occurred two months after the opening brief.
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conform their conduct accordingly.” Id. at *6. The court noted that, if it had
difficulty accessing the NESC to learn Indiana law, perhaps the plaintiff had as
well, which would bear on the limitations issue and application of the discovery
rule to the issue. The court remanded the case for a determination of whether, and
when, the substance of the Indiana law had become public domain. /d. at *9.

Citizens and other courts nationwide face similar barriers to accessing
standards incorporated into law. Public.Resource.Org helps eliminate those
barriers. Indeed, had the injunction here extended also to the 2002 version of the
NESC (whose publisher, IEEE, supports Plaintiffs here as amicus), Indiana’s
highest court might never have found it. That would not have served the public
interest, and neither does the injunction here.

The Court should reverse the injunction and summary judgment below and
direct judgment for Public.Resource.Org.

ARGUMENT

I. PLAINTIFFS DO NOT MEET THEIR BURDEN OF SHOWING
THAT THE PUBLIC INTEREST FAVORS THE INJUNCTION.

A.  Plaintiffs Have the Burden of Establishing That a Permanent
Injunction Serves the Public Interest.

Public.Resource.Org explained how the permanent injunction impairs
important First Amendment rights and injures the public’s due-process rights in

access to the law. Opening Br. 33-39. Under eBay Inc. v. MercExchange, L.L.C.,
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547 U.S. 388, 391 (2006), Plaintiffs must satisfy all equitable requirements for an
injunction, including the requirement that the injunction serve the public interest.
Plaintiffs fail to address, much less meet, their burden.

B.  The Public Interest in Speaking the Law Disfavors an Injunction.

As Public.Resource.Org explained in its opening brief, these cases concern
quintessentially political speech. No speech is more political than speaking the law
itself and educating the public about it.

The ASTM Plaintiffs do not respond to that point. They argue instead that
the standards-development system serves “economic and public interests,” and that
the public interest in accessing law does not “extinguish” copyright. ASTM Br. 10,
22, 47. This approach essentially collapses the merits and remedies analyses,
precisely what eBay forbids.

The AERA Plaintiffs, for their part, quibble that only First Amendment
“interests and values” are at issue, and that copyright’s fair use doctrine
accommodates First Amendment interests. AERA Br. 16-17 & n.5. Neither
observation changes the public-interest analysis: under eBay, First Amendment
“interests and values” properly inform appraisal of an injunction, and they do so
independently of the merits of the copyright claims.

The AERA Plaintiffs (at 16 n.6) also look to Richmond Newspapers, Inc. v.

Virginia, 448 U.S. 555, 575-77, 580 (1980), but nothing in Richmond Newspapers
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addresses the property claims of private parties. But the case supports
Public.Resource.Org: it established the right of press access to criminal trials, a
right not explicit in the Constitution but resting on tradition, historical practices,
and earlier decisions. /d. at 589-93. The Court highlighted the importance of public
reporting on the work of the courts. /d. at 569-72, 592-93. There is a similar right
of public access to, and a similar need for public reporting on, the body of the law
itself.

Plaintiffs miss this latter point, wrongly assuming that access to the law is
the only First Amendment concern here. Public.Resource.Org also has the right to
speak and teach the law; to disseminate it for others’ benefit; and to promote study,
commentary, analysis, criticism, and further speech by others. A speaker’s right to
speak and teach is independent of a listener’s right to hear. Thus, even if there were
adequate access to the laws in question, Public.Resource.Org would still have a
right to communicate those laws.

C. Due Process Considerations Under the Fifth and Fourteenth
Amendments Also Disfavor an Injunction.

As the First Circuit observed, the public has an “essential due process right
of free access to the law,” Bldg. Officials & Code Adm. v. Code Tech., Inc., 628
F.2d 730, 736 (1st Cir. 1980), a sentiment that the Fifth Circuit echoed later in

Veeck v. S. Bldg. Code Cong. Int’l, Inc., 293 F.3d 791, 801, (5th Cir. 2002), and

which the Indiana Supreme Court reinforced last month in Bellwether.



USCA Case #17-7035  Document #1714565 Filed: 01/24/2018 Page 19 of 63

The ASTM Plaintiffs deny Public.Resource.Org’s standing to raise this
issue. ASTM Br. 45-56. But a party has the right to argue the public interest for or
against an injunction as one of the four considerations under eBay. Here,
Public.Interest.Org properly argues for the public interest against an injunction
limiting access to laws that began as private standards, which (as the Indiana
Supreme Court noted) may languish in obscurity when they are merely
incorporated by reference.

Plaintiffs offer no response to the bipartisan amicus brief submitted by
Representatives Lofgren and Issa, which highlights significant problems with
copyright-based restrictions on access to the law and stresses the burdens on the
poor and disabled from the permanent injunction. Amici representing the print-
disabled community; library associations and librarians; former senior government
officials; legal educators; and non-profit consumer safety, nutrition, health, labor,
and welfare organizations illustrate still more public-interest concerns that militate
against an injunction.

As these amici demonstrate, the right of access to laws is important not just
to those who must comply with, enforce, or interpret the laws. Everyone who
enters a building whose construction and operation are dictated by standards

incorporated into law, who uses a consumer product regulated by those laws, or
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who wants to hold lawmakers (including private ones) or enforcers to account
deserves access to them.® As Professor Mendelson notes,
regulatory beneficiaries of all sorts, as well as regulated entities, have
a strong and direct interest in access to the content of regulatory
standards...because it directly affects their interests and can
potentially affect their conduct. Accordingly, if notice is to be

effective, ready public access must be provided to anyone potentially
affected by the law.

Nina A. Mendelson, Private Control Over Access to Public Law: The Perplexing
Federal Regulatory Use of Private Standards, 112 Mich. L. Rev. 737, 771 (2014).
Public access is especially important where laws may emerge from private
processes. In American Society of Mechanical Engineers, Inc. v. Hydrolevel Corp.,
456 U.S. 556, 559-62 (1982), the Supreme Court upheld a civil claim against
ASME, an amicus supporting Plaintiffs here, for abusing the standards process to
favor one member. The Court noted that “ASME can be said to be ‘in reality an

extra-governmental agency, which prescribes rules for the regulation and restraint

6 Plaintiffs also insist that Public.Resource.org lacks “standing” to argue the
importance of due process and the interests of others to the substantive copyright
issues. Due-process considerations inform the edicts-of-government exclusion
from copyright, application of the merger doctrine, and fair use. Each of these
applies directly to Public.Resource.Org’s right to speak the law. Enabling further
fair uses by others is itself a fair use. See Sega Enterprises Ltd. v. Accolade, Inc.,
977 F. 2d 1510, 1523-24 (9th Cir. 1992) (“facilitating the entry of a new
competitor” is fair use). And in Sony, (a case involving claims of contributory
copyright infringement, like one of Plaintiffs’ claims here) the Supreme Court
addressed, and agreed with, Sony’s arguments regarding fair uses by its customers.
464 U.S. at 443-56. Public.Resource.Org has every right to argue the rights and
interests of those who may obtain laws from it.
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of interstate commerce.’” Id. at 570 (quoting Fashion Originators Guild v. FTC,
312 U.S. 457, 465 (1941)).

Six years later, in Allied Tube & Conduit Corp. v. Indian Head, Inc., 486
U.S. 492, 500 (1988), the Court observed that, while one may presume that a
government acts in the public interest, one may also presume that a private party is
acting primarily on its own behalf. Addressing the National Electrical Code (NEC),
which is at issue in this case, the Court observed that “the dividing line between
restraints resulting from government action and those resulting from private action
may not always be obvious.” Allied Tube, 486 U.S. at 501-02. It described the
restraint of trade that the NEC embodied as “imposed by persons unaccountable to
the public and without official authority, many of whom have financial interests in
restraining competition....” Id. To guard against such abuses, citizens must readily
be able to access, analyze, and criticize the laws that emerge from these private
processes.

Finally, Plaintiffs’ argument that public access to the incorporated standards
is presently adequate to ensure due process cannot be squared with their claim that
they have the absolute right to choose where and how to distribute standards or to
withdraw them from circulation entirely. Indeed, Plaintiffs claim the right to not
make the standards available at all. ASTM Br. 44; AERA-Dkt-60-1 at 18 (AERA

asserting it took the 1999 Standards off sale “to encourage sales of the newly-

10
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revised edition—the 2014 Standards.”); AERA-Dkt-68-7 (222:02-223:05); AERA-
Dkt-68-7 (55:09-56:10); AERA-Dkt-14 9 14, 19.

The Court should reverse the district court’s injunction because the Plaintiffs
failed to carry their burden on the public interest. And because the sole remedy
Plaintiffs sought was an injunction, the Court may direct that the cases be
dismissed on that basis alone.

II. PLAINTIFFS MAY NOT USE COPYRIGHT TO MONOPOLIZE

THE RIGHT TO REPRODUCE, SPEAK, AND PROVIDE PUBLIC
ACCESS TO LAWS.

Like the district court, Plaintiffs have tried to cast this dispute as an ordinary
copyright case. It is not. It is not about creative expression, or art, or software. It is
not even about the overwhelming majority of the Plaintiffs’ standards and codes. It
is only about documents that have become /aws, and that fact changes the analysis.

A. All Standards and Codes That Public.Resource.Org Posted Are
Laws.

As the Indiana case shows, standards incorporated by reference are the law,
binding on all. “The general rule is that when one statute adopts a provision of
another statute by specific reference, it is as if the adopting statute had itself
spelled out the terms of the adopted provision.” United States v. Myers, 553 F.3d
328, 331 (4th Cir. 2009) (citing Hassett v. Welch, 303 U.S. 303, 314 (1938)).
Indeed, that is the goal of the incorporation process. “[IJncorporation by reference

is used primarily to make privately developed technical standards Federally

11
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enforceable.” National Archives, Code of Federal Regulations Incorporation by
Reference, https://www.archives.gov/federal-register/cfr/ibr-locations.html.
Befitting the creation of enforceable rules, the incorporation process is
formal and rigorous. At the federal level, government technical experts assess a
standard, the Federal Register publishes a notice proposing incorporation, and
there is an opportunity to submit comments. After a lengthy process, an agency
will determine whether incorporation by reference is appropriate. The Director of
the Federal Register must approve the incorporation. 5 U.S.C. § 552(a)(1)(c).
State adoptions are equally rigorous. For example, the State of California
incorporates model codes into Title 24 of the California Code of Regulations on a
triennial cycle, with a 45-day public-comment period, a six-month publication
requirement, and a three-month delay to allow local governments to implement
them. The California Building Standards Law precisely defines this process.’

B. The Historic Exclusion of “Edicts of Government” From
Copyright Applies to All Binding Regulations.

For nearly two centuries it has been a fundamental principle of American
law that the texts that make up the law are in the public domain. Opening Br. 29-

32; see generally Connally v. Gen Constr. Co., 269 U.S. 385, 391 (1926); Banks

7 See Cal. Dep’t of Gen. Servs., 2015 Triennial Code Adoption Cycle (Dec. 2014),
https://www.documents.dgs.ca.gov/bsc/2015TriCycle/2015TricycleTimeline.pdf;
18-Month Code Adoption Cycle, Cal. Bldg. Standards Comm’n,
http://www.bsc.ca.gov/Rulemaking/adoptcycle.aspx (last visited Jan. 24, 2018).

12
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& Bros. v. West Publ’g, 27 F.50 57 (C.C. Minn. 1886). The First Circuit applied
this principle to building codes, noting that basic precepts like constructive notice
depend on the idea that the law is “generally available for the public to examine.”
Building Officials & Code Administrators v. Code Technology, Inc., 628 F.2d
730, 734 (1st Cir. 1980). If private parties can control access to or public
reporting of the laws, persons “may be deprived of the notice to which due
process entitles them.” 1d.

Section 105 of the Copyright Act is not, as Plaintiffs suggest, coextensive
with the traditional copyright exclusion of government edicts. Section 105 is
both broader and narrower than the edicts-of-government doctrine. It precludes
copyright in U.S. Government works generally, such as NASA photographs. It
does not address state, local, and foreign laws, all of which are uncopyrightable
as edicts of government. See U.S. Copyright Office, Compendium of Copyright
Office Practices § 313.6(c)(2) (3d ed. 2014) (“Copyright Office Compendium”).
The edicts-of-government exclusion stands on its own.

Nor does the National Technology Transfer and Advancement Act
(NTTAA), or the collection of nonstatutory authorities Plaintiffs cite establish
private rights in edicts of government. First, like Section 105, they concern only

the federal government, not the many states and municipalities that also

13
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incorporate codes by reference. Second, neither the text nor the legislative history
of the NTTAA addresses copyright in standards after they have become law.
Likewise, OMB Circular A-119, 63 Fed. Reg. 8546, 8554 (Feb. 19, 1998),
does not govern the copyright status of standards incorporated by reference. And
while the Office of the Federal Register did not require all federal agencies to
make materials incorporated by reference available for free, it did not bar non-
government entities like Public.Resource.Org from doing so as a public service.
Moreover, neither the Office of Management and Budget nor the Office of
the Federal Register has jurisdiction to determine what is copyrightable. See
Motion Picture Ass’n of America, Inc. v. F.C.C., 309 F.3d 796, 801 (D.C. Cir.
2002) (no def