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This is a Key-Numbered Volume

Each syllabus paragraph in this volume is marked
with the topic and Key-Number section <= under
which the point will eventually appear in the Amer-
ican Digest System.

‘The lawyer is thus led from that syllabus to the exact
place in the Digests where we, as digest makers, have
placed the other cases on the same point---This is the
Key-Number Annotation.
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AND THE DISTRICT COURTS

FIRST CIRCUIT

OLIVER WENDELL HOLMES, Circuit Justice...........cessees.... Washington, D. C.

GEORGE H. BINGHAM, Circuit Judge............. Manchester, N. H.
CHARLES F. JOHNSON, Circuit Judge...... eeeenvessiesitianasaanans Portland, Me,
GEORGE W. ANDERSON, Circuit Judge .........ccv00uen Boston, Mass.
CLARENCE HALRE, District Judge, Maine..............co0h0s .Portland, Me.
JAMES M. MORTON, Jr., District Judge, Massachusetts.. ...Boston, Mass.
EDGAR ALDRICH, District Judge, New Hampshire........ ..Littleton, N. H.
ARTHUR L. BROWN, District Judge, Rhode Island................. Providence, R. I.
SECOND CIRCUIT
LOUIS D, BRANDEIS, Circuit Justice..... ceenenan veesessess. . Washington, D. C.
HENRY G. WARD, Circuit Judge......... ..New York, N. Y.
HENRY WADE ROGERS, Circuit Judge .New Haven, Conn.

CHARLES M. HOUGH, Circuit Judge ........ ..New York, N. Y.
MARTIN T. MANTON, Circuit Judge ................ ... New York, N. Y.
EDWIN 8. THOMAS, District Judge, Connecticut............ ..New Haven, Conn.

....Brooklyn, N. Y
.. Brooklyn, N. Y.
..Norwich, N. Y

THOMAS I. CHATFIELD, District Judge, E. D. New York.
EDWIN L. GARVIN, District Judge, E. D. New York...
GEORGE W. RAY, District Judge, N. D. New York...

LEARNED HAND, District Judge, S. D. New YorK........c..ceent New York, N. Y.
JULIUS M. MAYER, District Judge, S. D. New York .............. New York, N. Y.
AUGUSTUS N. HAND, District Judge, S. D. New York............ New York, N. Y.
JOHN CLARK KNOX, District Judge, S. D. New York ............New York, N, Y.
JOHN R. HAZEL, District Judge, W. D. New York..... . ..... Buffalo, N. Y.
HARLAND B. HOWE, District Judge, Vermont............ weeees-s so.Burlington, Vt.
THIRD CIRCUIT
MAHLON PITNEY, Clrcuit Justice........... PP trassresecananens Washington, D, C,
JOSEPH BUFFINGTON, Circuit Judge.. . . Pittsburgh, Pa.
JOHN B. McPHERSON, Circuit Judge®. wsvesesss.Philadelphia, P'a.
VICTOR B. WOOLLEY, Circuit Judge..... Ceeerrsseeesnan ..Wilmington, Del.
HUGH M. MORRIS, District Judge, Delaware?..... Wilmington, Del.
JOHN RELLSTAB, District Judge, New Jersey.....coccovvevvnarncnnacnes Trenton, N. J.
THOMAS G. HAIGHT, District Judge, New Jersey.. ..Jersey City, N. J.
J. WARREN DAVIS, District Judge, New Jersey .............o..c.ee.ee Trenton, N. J.
J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvania...Philadelphia, Pa.

OLIVER B. DICKINSON, District Judge, E. D. Pennsylvania.. Philadelphia, Pa.

CHARLES B. WITMER, District Judge, M. D. Pennsylvania............ Sunbury, Pa.
CHARLES P. ORR, District Judge, W. D. Pennsylvania........ Pittsburgh, Pa.
W. H. SEWARD THOMSON, District Judge, W. D. Pennsylvania...... Pittsburgh, Pa.

1 Died January 20, 1919. 2 Appointed January 27, 1919.
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FOURTH CIRCUIT

Hon. EDWARD D. WHITE, Circult Justice...coeereerraceas veeesoeanss.. Washington, D. C.
Hon. JETER C. PRITCHARD, Circuit Judge..... N Asheville, N, C.
Hon. MARTIN A, KNAPP, Circuit Judsge..... vesareeee ...Washington, D. C.

Hon. CHARLES A. WOODS, Circuit Judge...............
Hon. JOHN C. ROSE, District Judge, Maryland........ PO

........ Marion, S. C.
....Baltimore, Md.

Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina.............. Wilson, N. C.

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina......
Hon. HENRY A. MIDDLETON SMITH, District Judge, E. D. S. C..
Hon. JOSEPH T. JOHNSON, District Judge, W. D. 8. C. ...........
Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia.....
Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia...

Greensboro, N. C.
.Charleston, S. C.
. Greenville, 8. C.
...Richmond, Va..
.Lytchburg, Va.

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia........ Philippi, W. Va.
Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia....Charleston, W. Va.

FIFTH CIRCUIT

Hon. JAMES CLARK McREYNOLDS, Circuit Justice ..................Washington, D. C.

Hon. DON A. PARDEE, Circuit Judge........... Meesetsacntectsansesrasesonanann Atlanta, Ga.
Hon. RICHARD W. WALKER, Circuit Judge. . .Huntsville, Ala.
Hon. ROBERT LYNN BATTS, Circuit Judge ....... Austin, Tex.
Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Alabama .. Montgomery, Ala.

Hon. WILLIAM I. GRUBB, District Judge, N. D. Alabama........ .ee...Birmingham, Ala.

Hon. ROBERT T. ERVIN, District Judge, S. D. Alabama
Hon. WILLIAM B. SHEPPARD, District Judge, N, D. Florlda... e

Mobile, Ala.
..Pensacola, Fla.

Hon. RHYDON M. CALL, District Judge, 8. D. Florida........... ceveerens Jacksonville, Fla.
Hon, WILLIAM T. NEWMAN, District Judge, N. D. Georgia......cccovueuen Atlanta, Ga.
Hon. EMORY SPEER, District Judge, S. D. Georgia3........ «.... vesseses...Macon, Ga.

Hon. BEVERLY D. EVANS, District Judge, S. D. Georgia .
Hon. RUFUS E. FOSTER, District Judge, E. D. Louisiana.....

.es....Savannah, Ga.
...New Orleans, La.

Hon. GEORGE W. JACK, District Judge, W. D. Louisiana ............ ...Shreveport, La.
Hon. EDWIN R. HOLMES, District Judge, N. and S. D. Mississippi ...... Jackson, Miss. .
Hon. GORDON RUSSELL, District Judge, E. D. Texas....... vesssssessss.Sherman, Tex.
Hon. EDWARD R. MEEK, District Judge, N. D. Texas.......... vessssss.Dallas, Tex.

Hon, JAMES CLIFTON WILSON, District Judge, N. D. Texas*. eesreass 't Worth, Tex.

Hon. DUVAL WEST, District Judge, W. D. Texas
Hon. JOSEPH C. HUTCHESON, Jr., District Judge, S. D. Texas ...

.San Antonio, Tex.
. Houston, Tex.

Hon. WILLIAM R. SMITH, District Judge, W. D. Texas..... vevenans veseeess.Bl Paso, Tex.

SIXTH CIRCUIT

Hon. WILLIAM R. DAY, Circuit Justice.......c.ivevveevereeneareoes....Washington, D. C.

Hod. JOHN W. WARRINGTON, Circuit Judge.......
Hon. LOYAL E. KNAPPEN, Circuit Judge.....

eess....Cincinnati, Ohio.
++ss..Grand Rapids, Mich.

Hon. ARTHUR C. DENISON, Circult Judge..... Ceeriiiresasanne vees.s..Grand Rapids, Mich.
Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Xentucky..........Maysville, Ky.
Hon. WALTER EVANS, District Judge, W. D. Kentucky........coeavaaet. Louisville, Ky.

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Michigan................Detroit, Mich.
Hon. CLARENCE W. SESSIONS, District Judge, W. D. Michigan......Grand Rapids, Mich.
Hon, JOHN M. KILLITS, District Judge, N. D. Ohio........... seessassnssnsss..Toledo, Ohio.

Hon, D. C. WESTENHAVER, District Judge, N. D. Ohijo .
Hon. JOHN E. SATER, District Judge, S. D. Ohlo........... .

.Cleveland, Ohio,
..Columbus, Ohio.

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio. ............Cmcinnatl Ohio.
Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee..Knoxville, Tenn.
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee........s.......Memphis, Tenn.

SEVENTH CIRCUIT

Hon. JOHN H. CLARKE, Circuit Justice ..... trees areess veressnsessse.. Washington, D. C.

Hon. FRANCIS E. BAKER, Circuit Judge..
Hon, JULIAN W. MACK, Circuit Judge.....

+ess..Goshen, Ind.
...Chicago, Il

Hon. SAMUEL ALSCHULER, Circuit Judge ........c..ovueeee veeresssesessess Chicago, II1.

8 Died December 13, 1918. ‘Appointed March 5, 1919.
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. WILLIAM W. MORROW, Circuit Judge. cens
. WILLIAM H. HUNT, Circuit Judge........cocvvevionnne .
. WILLIAM H. SAWTELLE, District Judge, Arlzona ........
. BENJAMIN F. BLEDSOE, District Judge, 8. D. California.
. OSCAR A. TRIPPET, District Judge, §. D. California........

JUDGES OF THE COURTS vil

EVAN A. EVANS, Circuit Judze ..
GEORGE T. PAGBE, Circuit Judge’.................. ......
KENESAW M. LANDIS, District Judge, N. D. Iilinois....
GEORGE A. CARPENTER, District Judge, N. D. Illinois..

.Baraboo, "Wis.
. Peoria, Il
.Chicago, Ill.
..Chicago, Il

LOUIS FITZHENRY, District Judge, S. D. 1llinois ........ Bloomington 1L
GEORGE W. ENGLISH, District Judge, E. D. Illinois....... ...Danville, IiL
ALBERT B. ANDERSON, District Judge, Indiana........... . ndianapolis, Ind.
FERDINAND A. GEIGER, District Judge, E. D. Wisconsln .Milwaukee, Wis.
ARTHUR L. SANBORN, District Judge, W. D. Wisconsin............Madison, Wis.
EIGHTH CIRCUIT
WILLIS VAN DEVANTER, Circult Justice........couseasescesses... Washington, D. C.
WALTER H. SANBORN, Circuit Judge...... ....St. Paul, Minn
WILLIAM C. HOOK, Circuit Judge...... ......Leavenworth, Kan,
WALTER I. SMITH, Circuit Judge....... .:...Council Bluffs, Iowa.
JOHN E. CARLAND, Circuit Judge..... tesasssesecenenens Washington, D. C.
KIMBROUGH STONE, Circuit Judge ... tevesersaseseesess.eo.Kansas City, Mo,
JACOB TRIEBER, District Judge, E. D. Arknnsas ...... . Little Rock, Ark.
FRANK A. YOUMANS, District Judge, W. D. Arkansas Ft. Smitk, Atk
ROBERT E. LEWIS, District Judge, Colorado...........c..s .Denver, Colo.
HENRY T. REED, District Judge, N. D. Iowa...... ....Cresco, ITowa.
MARTIN J. WADE, District Judge, S. D. Iowa.... ...lIowa City, Towa.
JOHN C. POLLOCK, District Judge, Kansas......... .Kansas City, Kan.
PAGE MORRIS, District Judge, Minnesota..... ...Duluth, Minn,
WILBUR F. BOOTH, District Judge, Minnesota......... finneapolis, Minn.
DAVID P. DYER, District Judge, B. D, Missouri......., ...ceenes PPN St. Louis, Mo.
ARBA S. VAN VALKENBURGH, District Judge, W. D. Missourl ..Kansas City, Mo.
THOMAS C. MUNGER, District Judge, Nebraska........... . ..Lincoln, Neb.
JOSEPH W. WOODROUGH, District Judge, Nebraska .... ......0maha, Neb.
COLIN NEBLETT, District Judge, New Mexico ....... . ...Santa Fé, N. M.
CHARLES F. AMIDON, District Judge, North Dakota.... .......Fargo. N. D.
ROBERT L. WILLIAMS, District Judge, E. D. Oklahoma®.. . Muskogee, Okl.
JOHN H. COTTERAL, District Judge, W. D. Oklahoma......cceeueeree.e Guthrie, Okl
JAMES D. ELLIOTT, District Judge, South Dakota....... .....Sioux Falls, 8. D
TILLMAN D. JOHNSON, District Judge, Utah .... veesseess..Ogden, Utan.
JOHN A. RINER, District Judge, Wyoming..... Cheyenne, Wyo.
NINTH CIRCUIT
. JOSEPH McKENNA, Circuit Justice......coeeecsscsesenenesacssses.. Washington, D, C.
. WILLIAM B. GILBERT, Circuit Judge.. .....Portland, Or.

ERSKINE M. ROSS, Circuit Judge........ ..Los Angeles, Cal.
San Francisco, Cal.
...Washington, D. C.
verrenaen Tucson, Ariz.
..Los Angeles, Cal.
....Los Angeles, Cal.

WILLIAM C. VAN FLEET, District Judge, N. D. California......San Francisco, Cal.
. MAURICE T. DOOLING, District Judge, N. D. California........San Francisco, Cal.
FRANK S. DIETRICH, District Judge, Idaho........ sesense +ess....Boise, Idaho.
GEORGE M. BOURQUIN, District Judge, Montana......ceeeoessecencscccas Butte, Mont.
. EDWARD 8. FARRINGTON, District Judge, Nevada... arson City, Nev.
CHARLES E. WOLVERTON, District Judge, Oregon.... ......Portland, Or.
ROBERT S. BEAN, District Judge, Oregon...... «ss...Portland, Or.
. FRANK H. RUDKIN, District Judge, E. D. Washington.... «+...Spokane, Wash.

. EDWARD E. CUSHMAN, District Judge, W. D. Washington..........Seattle, Wash,

JEREMIAH NETERER, District Judge, W. D. Washington.......... Seattle, Wash.

s Appointed March 1, 1919, ¢ Confirmed Jan.uary 7, 1919,
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CASES

ARGUED AND DETERMINED

IN THE

UNITED STATES CIRCUIT COURTS OF APPEALS
AND THE DISTRICT COURTS

STERNBURG v. M. COHEN & CO. et al.
(Circuit Court of Appeals, First Circuit. December 18, 1918)
No. 1375.

1. BANRRUPTCY &=228—-REFEREE—FINDING.

No arbitrary rule can be laid down for determining the weight which
should be attached to a finding of fact by a bankruptcy referee; but, as
bis position and duty are analogous to those of a special master, the rules
applicable to a master’s report apply to a referee’s finding of fact, and if
it is based on conflicting evidence, involving credibility, and the referee
has heard the witnesses, the District Judge should not disturb his find-
ing, unless there is most cogent evidence of mistake.

2. BANKRUPTCY &228—REFEREP—FINDING.
A finding of the referee, which was mainly based on deduction from
established facts, and which was to the opposite effect of an earlier re-
port, may well be disregarded by the trial court.

3. BANKRUPTCY @&=2414(3)—D1SCHARGE—FAILURE T0 KEEP BOOKS.
On petition of a bankrupt for discharge, held that, under the evidence,
a denial of the discharge, on the ground that, with intent to conceal his
financial condition, the bankrupt concealed, destroyed, and failed to keep
books, was warranted.

Appeal from the District Court of the United States for the Dis-
trict of Massachusetts; James M. Morton, Jr., Judge.

In the matter of Israel Sternburg, bankrupt. On objections of M.
Cohen & Co. and others, creditors, the petition of the bankrupt for
discharge was denied, and from the order refusing disclarge (249 Fed.
980) he appeals. Affirmed.

Charles H. Dow, of Boston, Mass. (Samuel Sigilman, of Boston,
Mass., on the brief), for appellant.

Joseph B. Jacobs, of Boston, Mass. (Jacobs & Jacobs, of Boston,
Mass., on the brief), for appellees.

Before BINGHAM, JOHNSON, and ANDERSON, Circuit
Judges.

ANDERSON, Circuit Judge. This is an appeal from an order of the

District Court refusing the bankrupt his discharge. The appellees

@=For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
254 F.—1
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set forth four objections to the petition for discharge, the first of
which is: _ )

“That with intent to conceal his financial condition he destroyed, concealed
and failed to keep books of account or records from which such condition
might be ascertained.”

The District Court sustained the first objection, and on that ground
refused the discharge. The remaining objections were not passed
upon.

The essential facts are as follows: On December 19, 1916, an in-
voluntary petition was filed by three friendly creditors against Israel
Sternburg. Prior to adjudication terms of composition were offered
which were referred to the referee to ascertain and report the facts.
The referee reported against the offer, and the composition was not
confirmed. The bankrupt’s petition for discharge was referred to the
same referee to ascertain and report the facts. In the referee’s report
concerning the discharge he incorporated by reference the report made
by him in relation to the offer of composition.

It appeared that the bankrupt conducted a retail clothing store on
Castle street, Boston, selling wholly for cash, his receipts averaging
from $200 to $300 a week; that his expenses for rent, light, help, and
his own drawing account of about $60 per week, were $125. In the
spring of 1916 the bankrupt got hard up for money, and went to every-
body he could to raise it, paying money lenders at the rate of one per
cent. per month. He borrowed from relatives and others with whom
he long had had friendly relations. As to the lack of books, the ref-
eree found in his first report, filed June 19, 1917, as follows:

“Although the bankrupt had some years before kept a book of account, 1
do not regard his failure to keep books in connection with his business con-
ducted on a cash basis as sufficient to sustain the specification, but taken in
connection with his failure to account for or deposit moneys after November
13, 1916, except for the one deposit of $307 on December 1, I regard such con-
duct as evidencing an intent to conceal his true financial condition. The
transfer of a policy of insurance to his wife, on which, he subsequently paid
a premium in a substantial sum, the purchase for his wife of a valuable gar-
ment even after the filing of the petition in bankruptcy and payment therefor
out of funds of which he was trustee for his creditors, and also the loss of
at least $350 of such moneys in playing cards with, Simons and Einstein, and
the giving of a note to his nephew, Lew Goldman, for $250, the same being
for certain commissions on sales extending over a long period on a percentage
basis, which the bankrupt himself seemed in some doubt about, are important
upon the question of good faith and proper conduct, which are essential ele-
ments in cases where composition is offered to one’s creditors.”

In his second report, filed March 5, 1918, the referee, dealing with
substantially the same specifications, found as follows:

“As to the others (i. e., the specifications), as pointed out in my former re-
port, there was here a clear preparation for bankruptcy by the transfer of a
policy of insurance to his wife, and preferential payments (for, while the pe-
tition was not voluntary, it was friendly), but the policy had little or no
paid-up value, and its transfer was a matter of record. Preferential pay-
ments, though in this case, I believe, clearly recoverable, and furnishing the
basis for my recommending that the proposed composition was not for the
best interests of creditors, will not in and of themselves bar a discharge.

“On the remaining specifications it comes to the matter of whether a cash
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business, such as this was, requires the keeping of books, as the whole con-
tention on the score of concealment of assets has to do with the disposition
of a sum not exceeding $100, and probably even less, being the difference be-
tween undoubted expenses and receipts which have now to be established by
oral evidence. It has been impossible for me to regard the transactions of
this bankrupt in any other light than that of a man struggling to get out of
his difficulties, and that there was from start to finish no actual intent to
conceal his true financial condition. I think the case clearly distinguishable
from In re Kaplan (D. C.) 245 Fed. 222, both as to the conduct of the bank-
rupt before as well as after the petition was filed.”

_ The District Court at the conclusion of the arguments gave oral
judgment (thereafter reduced to writing) as follows:

“It is evident that we are dealing here with a bankruptcy which was es-
sentially fraudulent; and the bankrupt’s acts and omissions are to be con-
sidered with that fact in mind. The failure was carefully prepared for,
weeks ahead. Up to November 13th there had been deposits of more or less
regularity in the bank. Beginning on that date they entirely ceased, with
one exception (said to have been of borrowed money), which was made to
meet a note coming due. As to how much money was taken in during the five
or six weeks between that time and the appointment of the receiver on De-
cember 29, 1916, there is not a scrap of written evidence, and no evidence at
all except the oral testimony of the bankrupt. He was carefully forelaying
for bapkruptcy during this interval, paying up the notes on which his broth-
ers-in-law had indorsed, giving bonds (which would be avoided by bankrupt-
cy), with them or other relatives as sureties, to dissolve attachments, etc.
Although the gross receipts of his business were about $250 a week, and he
saw failure ahead, he kept absolutely no accounts of any kind. KEven after
the petition was filed he continued to make preferential payments to protect
relatives, and to use money which he then had for gambling at cards. The
amount so lost was not, on his own statement, large, but it was substantial.
See In re Shrimer (D. C.) 228 Fed. 791, 36 Am. Bankr. Rep. 401.

“In spite of the learned referee’s finding to the contrary, I cannot escape
the conclusion that the failure to keep anything in the way of accounts or
memoranda during the important interval just pteceding the failure was as-
sociated in the bankrupt’s mind with his intention to go into bankruptey in
such a way as to advantage his relatives and himself at the expense of his
creditors, and was, in part at least, for the purpose of having no statements
or accounts which would prove troublesome. See McKibbon v. Haskell, 28
Am. Bankr. Rep. 588, 198 Fed. 639, 117 C. C. A. 343 (C. C. A. 8th Cir.).

“The filing of the petition, while not divesting the bankrupt of title to his
property, constitutes him in effect a trustee for the benefit of his creditors
from that time until adjudication when that follows. Bailey, Trustee, v. Ba-
ker Ice Machine Co., 239 U. S. 268, 275, 276, 36 Sup. Ct. 50, 60 L. Ed. 275.
Granting that he has power to dispose of his property in the ordinary course
of business in the intervals, and even that he may do so, by making prefer-
ential payments not tainted with actual fraud (but without so deciding), he
certainly has no right to use his property for gambling after the petition is
filed; and it seems probable that property so used is fraudulently conveyed
within section 14; but it is unnecessary to decide this point.”

[1] In behalf of the bankrupt it is urged that this court should fol-
low the second finding of the referee and reverse the finding of the
District Court. Conceding that “no precise quantitive weight 1s in this
district assigned to the findings of fact made by the referee” (In re
Swift [D. C.] 118 Fed. 348), the appellant contends nevertheless that,
in so far as the referee’s findings depend upon the credibility of wit-
nesses seen and heard by him, that finding should not be disturbed
unless he is clearly in error. We are content to follow the doctrine laid
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down by the Circuit Court of Appeals for the Sixth Circuit in Ohio
Valley Bank Co. v. Mack, 163 Fed. 155, 89 C. C. A. 605, 24 L. R.
A. (N. S.) 184, in an opinion by Circuit Judge (afterwards Justice)
Lurton:

“No arbitrary rule can be laid down for determining the weight which
should be attached to a finding of fact by a bankrupt referee. His position
and duties are analogous, however, to those of a special master directed to
take evidence and report his conclusions, and the rule applicable to a review
of a referee’s finding of fact must be substantially that applicable to a mas-
ter’s report. Tilghman v. Proctor, 125 U. S. 137, 8 Sup. Ct. 894, 31 L. Ed.
664 : Davis v. Schwartz, 155 U. S. 631, 15 Sup. Ct. 237, 39 L. Ed. 289; Emii
Kiewert & Co. v. Juneaun, 78 Fed. 708, 24 C. C. A. 294; Tug River Co. v. Bri-
gel, 86 Fed. 818, 30 C. C. A. 415. Much in both cases must depend upon the
character of the finding. If it be a deduction from established fact, the find-
ing would not carry any great weight, for the judge, baving the same facts,
may as well draw inferences or deduce a conclusion as the referee. But, if
the finding is based upon conflicting evidence involving questions of credi-
bility and the referee has heard the witnesses, much greater weight natu-
rally attaches to his conclusion, and the weight of authority is that the dis-
trict judge, while scrutinizing with care his conclusions upon a review,
should not disturb his finding unless there is most cogent evidence of a mis-
take and miscarriage of justice. TLoveland on Bankruptcy, § 32a; In re
Swift (D. C.) 118 Fed. 348; In re Rider (D. C) 96 Fed. 811; In re Waxel-
baum (D. C.) 101 Fed. 228; In re Stout (D. C.) 109 Fed. 794; In re Miner (D.
C.) 117 Fed. 953.”

[2] In the case at bar the question for determination is mainly, if
not entirely, one of deduction from established facts. It does not
turn chiefly upon questions of credibility arising in conflicting evi-
dence. Moreover, the referee’s conclusion in his second report that in
this case “there was from start to finish no actual intent to conceal
his [the bankrupt’s] true financial condition,” may be regarded as no
more than offsetting his earlier conclusion to the opposite effect; nor
does his later report set forth any very satisfactory reason for his
changed view concerning the bankrupt’s intent. Under these circum-
stances, the district judge was well warranted in drawing his own con-
clusions from the admitted facts and evidence, little influenced by the
last conclusion of the referee.

[3] Itis beyond dispute that the bankrupt against whom the friend-
ly petition was filed in December, 1916, found himself in embarrassed
circumstances as early as the spring of that year. It is a reasonable
inference, as found by the District Court, that he had bankruptcy in
contemplation for a considerable time before the friendly petition was
filed. During that period he did what he could to exonerate the rela-
tives from whom or on whose credit he had borrowed. He transferred
an insurance policy to his wife on November 2, 1916, and thereafter-
wards, on or about December 10, 1916, paid a substantial sum as
an overdue premium on that policy. Apparently that sum was $137;
the redord is not entirely clear as to the amount. Even after the
the filing of the petition in bankruptcy he indulged himself in friendly
games of poker with his relatives, losing to them at least $50 of money
which obviously belonged to his creditors. Under these circumstances,
inferences in favor of his good faith in changing his meager bookkeep-
ing methods are not easily drawn.
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While, as the referee finds, his mere failure to keep ordinary books
of account for a cash sales business would not in and of itself be a bar
to his discharge (compare In re Hodge [D. C.] 205 Fed. 824, 826,
and In re Newbury and Dunham, 209 Fed. 195, 126 C. C. A. 207), yet
the bankrupt’s failure to make after November 13 any deposits in
the bank account, which he did keep, is persuasive evidence that he
intended thereby to conceal his real financial condition.” A deposit
book and a check book showing the disposition of cash may be most
important means of determining the financial condition of a small mer-
chant carrying on a business like that of the bankrupt. There is no
adequate explanation of his failure after November 13 to make de-
posits as he had hitherto done. It is argued that he used the proceeds
of his cash sales mainly in paying seven notes aggregating $1,625. Un-
doubtedly these payments would account for part of the proceeds of
the sales; but the very fact that he paid these in cash instead of by
check from deposits regularly made warrants an inference that he may
have received, as the appellees claim, sums substantially in excess of
the amounts thus accounted for. At any rate, as found by the District
Court, his utter failure during this critical period, when he was in con-
templation of bankruptcy, either to make any deposits from the pro-
ceeds of sales, or by any other method of bookkeeping to keep track of
the amount of money which he received, and his disposal thereof, fully
sustains the finding of the District Court “that his failure to keep
books was with intent to conceal his financial condition.”

The finding of the District Court sustaining the first specification
and denying the bankrupt his discharge must be affirmed.

The decree of the District Court is affirmed, and the appellees re-
cover their costs of appeal.

WING v. SEDGWICK.
SAME v. McCALLUM.

(Circuit Court of Appeals, First Circuit. October 3, 1918. Petition for
Rehearing, December 11, 1918.)

Nos. 1334, 1335.

1. CORPORATIONS &==109(1)—SUBSCRIPTIONS TO STOCK—CONSTRUCTION OF CON-
TRACT.

Authority given syndicate managers by each several signer of an un-
derwriting agreement for the stock of a corporation to borrow money to
the amount of his subscription, to make immediate payment for the
stock, “upon such terms” as they might be able to arrange with the
lenders, and to pledge the agreement as security, held broad enough to em-
power them to execute their note to the corporation and to deposit the
agreement with a trustee as collateral.

2, CORPORATIONS €=>92—CAPITAL STOCE—LEGALITY OF ISSUE.

Under General Corporation Law N. J. § 48, providing that nothing but
money shall be considered as payment for capital stock of a corporation,
except in case of purchase of property, where a note was made to a
corporation in which it sold participation certificates for cash, stock
issued to the amount of such cash was full-paid and valid.

@=oFor other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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3. CORPORATIONS &==148(2)—SrocK UNDERWRITING AGREEMENT—CONSTRUC-
TION.

Where an underwriting agreement for stock of a corporation author-
ized syndicate managers to borrow money to pay for the stock, and to
pledge the agreement as security, “without the duty on the part of such
lender to inquire into the performance by the syndicate managers of any
of their obligations hereunder,” the rights of lenders could not be
affected by the fact that the money borrowed was not all applied to tne
purchase of stock.

4. CORPORATIONS &=123(10)—ST0CK UNDERWRITING AGREEMENT-—ACTION BY
PLEDGEE.

The declaration in an action by a trustee on an underwriting agree-
ment for stock of a corporation, which in accordance with its terms was
pledged with plaintiff to secure a note in which participation certifi-
cates were issued and sold, held to state a cause of action in favor of the
holders of such certificates.

In Error to the District Court of the United States for the District
of Massachusetts; James M. Morton, Jr., Judge.

Actions by Thomas E. Wing, trustee, against Alexander Sedgwick
and against Alexander McCallum. Judgments for defendants (244
Fed. 199), and plaintiff brings error. Judgments vacated, and cases
remanded.

Burt D. Whedon, of New York City (Philip W. Russell and Wing &
Russell, all of New York City, and C. A. Hight and Coolidge & Hight,
all of Boston Mass., on the brief), for plaintiff in error.

Hector M. Hltchmgs, of New York City, and William R. Sears,
of Boston, Mass. (Whipple, Sears & Ogden, of Boston, Mass., on
the brief), for defendants in error.

Before BINGHAM and JOHNSON, Circuit Judges, and BRO\VN
District Judge.

BINGHAM, Circuit Judge. These are writs of error from judg-
ments in favor of the defendants in the United States District Court
for Massachusetts upon demurrers to declarations. Each action was
brought against an underwriter to recover his individual subscrip-
tion to an underwrltmg agreement which was pledged with the plain-
tiff, as trustee, to secure a certain loan or loans provided for in the
underwr1t1ng agreement, as will hereafter more particularly appear.

The declarations in each action were the same, the only difference
being in the amount of the individual underwriter’s subscription and
the sums due thereon. In No. 1334 it was alleged: (1) That the
plaintiff was a citizen of the state of New York; (2) that the defend-
ant was a citizen of Massachusetts; (3) that on or about the 1st day
of September, 1907, the defendant, desiring to provide for the pur-
chase of certain shares of the capital stock of the Refugio Syndicate,
a New Jersey corporation, made a contract, in writing, with George
W. McElhiney and Ernest A, Wiltsee, called therein ‘“syndicate
managers,” whereby the defendant undertook to pay $9,200 to the
said McElhiney and Wiltsee as such syndicate managers, at the times
and upon the terms and conditions therein set out (a copy of the con-
tract, marked “Schedule A,” was annexed to the declaration and

@&=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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made a part thereof); that within 90 days from the date of said con-
tract subscriptions to the amount of at least $500,000 were made there-
to, so” that the said contract, in accordance with its terms, became
binding and effective, and thereafter subscriptions to the full amount
of $800,000 were made to said contract; (4) that thereafter, and pur-
suant to the contract (Schedule A), and to carry out the purpose and
provisions thereof, the said McElhiney and Wiltsee subscribed as
such syndicate managers, and agreed to take and pay for 8,000 shares,
of the par value of $100 each, of the capital stock of Refugio Syn-
dicate; (5) that the said syndicate managers, being by the contract
(Schedule ‘A) authorized to borrow the sum of $800,000 and to incur
a liability for the interest thereon as such syndicate managers, for-
the purpose of paying for the aforesaid stock so subscribed for, did,
pursuant to the terms of said contract, make and execute and deliver,
as syndicate managers, their promissory note, payable on March 1,
- 1909, to bearer, for the sum of $800,000, and said syndicate managers,
as therein authorized, pledged said contract (Schedule A) as collat-
eral security for the payment of their said note, together with the
capital stock of Refugio Syndicate held by them as syndicate mana-
gers, with the Guardian Trust Company of New York, as trustee
under a certain agreement in writing dated March 2, 1908, a copy of
which is annexed hereto, made a part hereof, and marked “Schedule
B”; that the aforesaid note was duly certified by the trustee in ac-
cordance with the provisions of said Schedule B; (6) that on the same
day, to wit, March 2, 1908, Refugio Syndicate, desiring to realize
upon the said $800,000 note before the date of its maturity, in ac-
cordance with a plan and agreement arrived at between it and the
said syndicate managers before the execution and delivery of said
note under which participations in said note could be advantageous-
ly sold, made an agreement in writing with the Guardian Trust Com-
pany of New York, under which agreement it deposited with the
Guardian Trust Company of New York the said $800,000 note and
provided for the issue by the said Guardian Trust Company of New
York of certificates of participation in said note to purchasers there-
of (a copy of the agreement, called the “deposit agreement,” marked
“Schedule C,” was annexed to the declaration, and made a part there-
of); (7) that after January 1, 1909, and at least 30 days prior to March
1, 1909, the syndicate managers called upon defendant to pay on March
1, 1909, the amount agreed to be paid by him in his said contract
(Schedule A); (8) that the defendant failed and refused, and still re-
fuses, to pay the said amount, except the sum of $1,150 on or about
July 15, 1909, and the sum of $1,150 on or about March 18, 1910;
(9) that on March 1, 1909, the aforesaid note for $300,000 matured,
was duly presented for payment, and was not paid, and is still un-
paid; (i0) that on or about the 28th day of September, 1910, there
were outstanding certain participations in the said $800,000 note, -
and at that time, by agreement between the Guardian Trust Company
of New York, Refugio Syndicate, and the holders of such outstand-
ing participation certificates, the so-called deposit agreement, a copy
of which is marked “Schedule C,” was canceled, and the said $800,-
000 note was redelivered by the Guardian Trust Company of New
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York to Refugio Syndicate, and the then holders of participations
therein accepted from Refugio Syndicate its certificates of participa-
tion in the place and stead of certificates of participation theretofore
issued to them by the Guardian Trust Company of New York; (11)
that on September 28, 1910, the Guardian Trust Company of New
York, by instrument in writing and in accordance with the provisions
of agreement, Schedule B, resigned as trustee, which said resigna-
tion was duly accepted and consented to, and upon the same day, to
wit, September 28, 1910, the plaintiff was duly appointed trustee in
the place of Guardian Trust Company of New York, duly qualified
as substituted trustee, and is now, and ever since has been, acting
- as such substituted trustee; (12) that on September 28, 1910, Consol-
idated Gold Fields of South Africa, Limited, a corporation duly or-
ganized and existing under the laws of the kingdom of Great Britain,
loaned to said Refugio Syndicate the sum of $300,000 upon the prom-
issory note of said Refugio Syndicate dated the same day, wherein .
it promised to pay the sum of $300,000 to Consolidated Gold Fields
of South Africa, Limited, on or before one year from date thereof;
(13) that as collateral security for the payment of said note, said
Refugio Syndicate delivered to said Consolidated Gold Fields of
South Africa, Limited, the said $800,000 note of the syndicate man-
agers (subject to outstanding participations therein), which said note
was, and still is, secured by the trust agreement, Schedule B, hereto
annexed; (14) that on October 25, 1911, the said $300,000 note of
Refugio Syndicate being past due and unpaid, Consolidated Gold
Fields of South Africa, Limited, sold the said $800,000 note of the
syndicate managers at public auction in the city of New York, and
the same was bid in by James McDougall, the highest bidder, at such
sale, for the account of said Consolidated Gold Fields of South Af-
rica, Limited, the present owner and holder of said note, subject to
the said outstanding participations therein; (15) that the plaintiff
has at all times since September 28, 1910, been ready, able, and will-
ing, and he hereby offers, to transfer and deliver to defendant upon
payment of the balance due under his said agreement (Schedule A)
the amount of stock in Refugio Syndicate which, under paragraph
second of said agreement, he is entitled to receive; (16) that the pay-
ment of the amount due and owing' as alleged in paragraphs seventh
and eighth herein—namely, $6,900—was further demanded of the de-
fendant by the plaintiff, duly acting as trustee for the holders of the
aforesaid note and participations therein (for whose benefit this suit
is brought) on November 1, 1911, but no part thereof has been paid;
(17) that all the acts of said syndicate managers in connection with
the making and delivery of their said $800,000 note to Refugio Syn-
dicate, the pledging of the contract (Schedule A) and the stock of
Refugio Syndicate as security for said note with Guardian Trust
Company under the agreement, Schedule B, and the deposit of said
note by Refugio Syndicate with Guardian Trust Company and the
issuance and sale of participations therein under the agreement, Sched-
ule C, were done with the full knowledge and consent of the defend-
ant, who afterwards ratified and approved the same.
The grounds of demurrer assigned by the defendant are: (1) The
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declaration does not state a legal cause of action; (2) that it fails to
state a legal cause of action substantially in accordance with the pro-
visions of chapter 173 of the Revised T.aws of Massachusetts; (3)
that it fails to state a legal cause of action for the reason that it ap-
pears therefrom that the plaintiff brings the same as trustee appointed
in the place of Guardian Trust Company of New York under an
alleged agreement oi*’dgreements, and that it appears from said dec-
laration that upon thel same day upon which the plaintiff alleges that
he was appointed the agreement or agreements aforesaid were canceled
and a certain $800,000 note therein dealt with was delivered up, so
that it appears that from and after said 28th day of September, 1910,
it was impossible for the plaintiff to be trustee by reason of said
agreement or agreements, or otherwise, in the premises, so that he
has no standing to bring this action; (4) that it fails to state a legal
cause of action for the reason that it appears therefrom that the
plaintiff brings the same as trustee appointed in place of Guardian
Trust Company of New York under an alleged agreement or agree-
ments, and that it also appears from said declaration that Guardian
Trust Company had sold the $800,000 underwriting agreement, there-
in referred to, to Consolidated Gold Fields Company, Limited, there-
in mentioned, and that by and through said sale it had parted with
all power over said underwriting agreement and with all power or
right to sue on the same, so that it appears that the plaintiff could
have no power as its successor to bring suit thereon.

We do not find it necessary to say more with reference to the third
and fourth grounds of demurrer than that they are not well found-
ed in fact. The declaration does not set forth, as the defendant states,
that upon the same day upon which the plaintiff was appointed trus-
tee the trust agreement, under which his appointment was effected,
was canceled. Nor is it alleged in the declaration that the Guardian
Trust Company of New York, which preceded the plaintiff as trus-
tee, had sold the underwriting agreement to the Consolidated Com-
pany prior to plaintiff’s appointment. The sole question, therefore,
is whether the declaration states a legal cause of action.

[1] The action is brought upon the underwriting agreement of
September 1, 1907, which was entered into between McElhiney and
Wiltsee as syndicate managers and the defendant and others as un-
derwriters. In this agreement it appears that a corporation known as
the “Refugio Syndicate,” having an authorized capital stock of $1,-
000,000, consisting of 10,000 shares of the par value of $100, had
been organized under the laws of New Jersey; that each underwriter
had paid for and owned such proportion of 2,000 shares of the stock
of the company as his subscription to the underwriting agreement
bore to the total subscriptions thereto; that the underwriters were
desirous of providing for the purchase of the remaining 8,000 shares
of the stock, and in view of that entered into the agreement whereby
they appointed the syndicate managers their agents, with certain pow-
ers as to borrowing money and as to pledging securities therefor.
In this agreement each underwriter bound himself to assign to the
managers the number of shares of stock then owned by him in the
2,000 shares previously purchased, and to receive therefor from the
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managers a certificate showing his interest in the syndicate. e also
agreed to pay the amount of his subscription as it appeared upon the
contract, and was to receive for each $800 of his subscription “$1,000
face value in said capital stock.” The subscription of each under-
writer was to be paid in cash upon the call of the managers, and in-
dorsed on the aforesaid certificates of interest, but no call was to be
made prior to January 1, 1909, except in a cegiain case not necessary
to mention. After January 1, 1909, calls weré payable upen 30 days’
notice. Fach subscriber severally, and not jgintly, authorized the
managers to borrow from any lender or lenders “a sum not to exceed
in principal indebtedness his cash subscription” for such period as
would make the same due not earlier than March 1, 1909, and “upon
such terms” as the managers should be able to arrange with the lend-
ers, and to secure such loan or loans each subscriber severally author-
ized the managers to pledge therefor his subscription to the under-
writing agreement duly assigned, his shares of the stock previously
paid for and the new capital stock therein underwritten. It was also
provided that the note or obligations of the managers should be bind-
ing upon the underwriters in favor of the lender or its assigns, with-
out the duty on the part of such lender to inquire into the perform-
ance by the managers of any of their obligations thereunder, The
managers were authorized, upon the written approval of a majority
in interest of the underwriters, to sell the whole or any part of the
stock for cash at 125 per cent. of its par value, but in case they did not
sell the same prior to March 1, 1909, then said stock, upon full pay-
ment in cash of the underwriters’ subscriptions, was to be divided
among the underwriters. In case of the default of an underwriter
in the performance of any of his agreements the managers had the
right to exclude him from further interest in the underwriting agree-
ment and to forfeit any payment he may have made thereunder, and
in case of default in the payment of any amount agreed to he paid by
the underwriter thereunder, the lender or lenders had the right to
sell the stock pledged at public or private sale, and the proceeds, after
payment of the expenses incident to the sale, were to be applied by
the lender to the payment of the obligation of the defaulting under-
writer, who was to remain liable for any deficiency. The agreement
was not to become binding unless subscriptions to the amount of $500,-
000 were made within 90 days from its date. The managers were
to have the sole direction, management, and conduct of the syndicate,
and the enumeration of particular or specific powers was not to be
considered as in any way limiting or abridging the general ,power or
discretion intended to be conferred upor and reserved to them for
the purposes of the agreement.

According to the allegations of the declaration, the managers, hav-
ing entered into the foregoing contract, in pursuance thereof and for
the purpose of carrying it into effect, subscribed and agreed to pay
for 8,000 shares of the stock of Refugio Syndicate. Thereafter, on
March 2, 1908, they made their promissory note for $300,000, pay-
able to bearer March 1, 1909, and delivered the same to Refugio Syn-
dicate for the purpose of paying for said stock in accordance with a
plan and agreement between them and the company entered into be-
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fore the delivery thereof, whereby participations in said note could
be sold and sums realized for the payment of the stock, and as col-
lateral to the note and the borrowing thereon, they pledged with the
Guardian Trust Company of New York, as trustee under a trust
agreement of the same date, to wit, March 2, 1908, the underwriting
agreement, Schedule A, and all of the capital stock of the Refugio
Syndicate (the terms of the pledge are set out in the trust agreement,
Schedule B), and that on the same day, to wit, March 2, 1908, the
Refugio Syndicate, in accordance with the plan and agreement ar-
rived at between it and the managers before the execution and de-
livery of the note under which participations in said note could be
advantageously sold, made an agreement with the Guardian Trust
Company of New York under which it deposited with the Trust Com-
pany the $800,000 note and provided for the issue by the Trust Com-
pany of participation certificates in the note to purchasers thereof
(this is the deposit agreement, Schedule C).

[2] The chief contentions of the defendant are that the arrange-
ment, under which the $800,000 note was deposited by the managers
through the Refugio Syndicate with the Trust Company and the is-
suance of participation certificates thereon, was not a borrowing within
the powers conferred upon the managers under the underwriting
agreement, Schedule A, and consequently the pledging of the under-
writing agreement and of the stock was unauthorized within the terms
of that agreement, and further that, inasmuch as the general corpora-
tion law of New Jersey (section 48), under the laws of which state
the Refugio Syndicate corporation was organized, provided that “noth-
ing but money shall be considered as payment of any part of the cap-
ital stock of any corporation organized under this act, except as here-
inafter provided in case of the purchase of property,” the stock is-
sued was illegal, and was not a consideration for the note or the bor-
rowings obtained through the participation certificates issued thereon,
that the stock was not only illegally issued, but that it was not full-
paid stock, and that the underwriting agreement contemplated that
the defendant’s liability to pay his underwriting subscription was
conditioned upon his receiving full-paid stock legally issued.

We have heretofore pointed out that, by the underwriting agreement,
each subscriber for himself, and not jointly, authorized the managers
to borrow for him a sum not to exceed “in principal indebtedness”
his subscription, and that it was within their discretion to determine
whether the borrowing should be on a single note for $800,000 or on
notes for different amounts in the aggregate not exceeding $800,000,
and that in either event the liability of an individual underwriter
therefor should not exceed in principal indebtedness his individual
subscription, and that they were not confined to any particular method
of borrowing. The declaration alleges that participation certificates
in the $800,000 note were issued by the Guardian Trust Company
to the Refugio Syndicate, under which borrowings were had, and that
the suit was brought by the trustee for the benefit of the holders of
the participations and the note. Such being the case, we are of the
opinion that, so far as money was obtained on participation certifi-
cates by the Refugio Company under the arrangement above set forth,
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borrowings were made by the managers within the terms of the
underwriting agreement, and that the stock issued by the Refugio
Syndicate to an amount equivalent to the money thus received was
full-paid stock.

But the defendant says that the managers were not authorized by
the underwriting agreement, Schedule A, to pledge the underwriting
subscriptions and the stock with the Guardian Trust Company as
trustee in the manner and according to the terms provided in the trust
agreement, Schedule B; that the underwriting agreement only con-
templated a pledge to the lender or lenders, and not the payment of
expenses of a trustee for rendering services as provided for in the
trust agreement, Schedule B. The underwriting agreement, however,
authorized the managers to borrow on behalf of each underwriter
“upon such terms as the syndicate managers may be able to arrange
with the lenders,” and to pledge for “said loan or loans his subscrip-
tion hereto duly assigned to the satisfaction of the lender or lenders,”
and also the capital stock., As they were authorized by each under-
writer to borrow “a sum not to exceed in principal indebtedness his
cash subscription” (in the aggregate $800,000), in such sums and from
such number of lenders as they deemed best, and “upon such terms
as they were able to arrange with the lenders,” and to pledge the
securities in a manner “to the satisfaction of the lender or lenders,”
it cannot be doubted but that the parties contemplated a trustee might
be appointed with whom the securities might be pledged to secure the
loan or loans, and that provision might be made for paying the trus-
tee for his services.

[3] It is evident that the underwriters hoped and expected to re-
ceive full-paid stock on payment of their subscriptions, but it is
equally evident that their hopes and expectations were based upon
their confidence in their agents, the managers, in seeing that the
money raised through the borrowings reached the hands of the Re-
fugio Syndicate; for they expressly stipulated in their underwriting
agreement, that “the note or other obligations of the syndicate man;
agers shall be binding upon the subscribers and their assigns in fa-
vor.of the lender and its assigns, and without the duty on the part of
such lender to inquire into the performance by the syndicate managers
of any of their obligations hereunder.” The lenders being under no
obligation to see that the money borrowed was applied to the payment
of the stock, the underwriter’s obligation to pay his subscription was
not conditioned upon his receiving full-paid stock.

It is alleged that on September 28, 1910, the Guardian Trust Com-
pany resigned as trustee and that the plaintiff was duly appointed in
its place. Article 13 of the trust agreement, Schedule B, provided for
and authorized such action, and rightly, as we think, within the con-
templation of the underwriting agreement. :

It is further alleged that on September 28, 1910, by agreement be-
tween the Guardian Trust Company, the Refugio Syndicate and the
holders of the then outstanding participation certificates, the deposit
agreement, Schedule C, was canceled, and the $800,000 note was turn-
ed over to the Refugio Syndicate, and that the Refugio Syndicate then
issued, in exchange for participations then outstanding, its partici-
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pation certificates. It is not alleged that the cancellation of the de-
posit agreement was with the agreement and consent of the managers
who were the agents of the underwriters. It would seem that, inas-
much as the deposit agreement, under which the note was deposited
with the trustee and the participations were issued, was authorized
by the managers, and their authorization was essential to constitute
a borrowing by them under the authority conferred by the underwrit-
ing agreement, its cancellation in the absence of their consent could
not have been effected. Its attempted cancellation, however, would
not affect the rights of the then holders of outstanding participations
to the extent that they had advanced money on the certificates.

[4] It is further alleged that, after the cancellation of the deposit
agreement, Schedule C, the Refugio Syndicate borrowed $300,000 of
the Consolidated Gold Fields Company and pledged the $800,000 note,
subject, however, to the participations then outstanding, to secure
said loan; that this note not having been paid, the Gold Fields Com-

- pany sold the $800,000 note at public auction for the purpose of fore-
closing the security, and became the purchaser at the sale. This trans-
action, to the extent that borrowings were had on the $300,000 note,
if entered into with the consent of the managers and for the pur-
pose of paying for the stock, would not contravene the authority -con-
ferred upon them by the underwriting agreement, but, to the extent

“that it put it in the power of the Gold Fields Company to acquire an
interest in the $800,000 note beyond the sum so loaned, it would be
in contravention of the underwriters’ agreement, and, whether done
with or without the consent of the managers and for the purpose of
paying for the stock, the Gold Fields Company would acquire nothing
in the $800,000 note, over and above the sum actually loaned. It is
not alleged, however, that the $300,000 was borrowed to pay for the
stock and with the managers’ consent. In the absence of such alle-
gations this loan could not be regarded as a borrowing by the man-
agers within the contemplation of the underwriting agreement, and
the underwriting subscriptions would not be collateral thereto. While
we think the declaration does not state a cause of action as to the
$300,000 loan, we are of the opinion that it does state one in so far
as recovery is sought in behalf of the owners, legal or equitable, of
participation certificates issued for sums loaned upon them.

The defendant Sedgwick’s subscription was for $9,200, and the
managers were authorized to borrow for him that amount, and, as
by the terms of the underwriting agreement he bound himself to pay
that sum, we think the plaintiff is entitled to recover the same, less
the payments he had made; but, inasmuch as it is apparent that the
borrowings had did not equal the sum of $800,000, the plaintiff would
be bound to hold and pay over to the managers for the Refugio Syn-
dicate such part of the sum recovered as exceeded the amount re-
quired to pay Sedgwick’s proportionate part of the borrowings actual-
ly made. We also think Sedgwick is bound to pay the interest on
his proportionate part of the loan and his proportionate part of the
reasonable expenses incurred by the trustee, the managers having been
authorized to fix the terms of the borrowing and pledge.

It does not seem to us that the New Jersey statute prevents the
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plaintiff from maintaining this action. If it be assumed that the stock
was illegally issued. that would not invalidate the underwriting agree-
ment for that agreement did not contemplate the procurement of an il-
legal issue of stock.. The lenders had nothing to do with the procure-
ment of the stock or with seeing that it was legally issued. This was a
matter that the underwriter intrusted to the managers, and the lenders,
through the trustee, were bound only to turn over, on the payment of
his subscription, the underwriter’s proportionate part of the stock
pledged.

What we have said as to No. 1334 applies with equal force to No.
1335. The demurrers in each action must be overruled.

The judgments of the District Court are vacated, and the cases
are remanded to that court for further proceedings not inconsistent
with this opinion, with costs to the plaintiffs in error,

On Petition for Rehearing.

PER CURIAM. In our opinion handed down the 3d day of Oc-
tober, 1918, the questions intended to be decided were only such as
were raised by the demurrer to the declaration. No question was pre-
sented, or could have been presented, as the pleadings then stood,
as to whether the defendant had a defense which he might set up to
defeat the plaintiff’s right to recover any surplus due on Sedgwick’s
underwriting agreement over and above the amount borrowed on par-
ticipation certificates for his benefit, and nothing in our opinion pre-
cludes him from making such defense. The declaration stated a pri-
ma facie case entitling the plaintiff to recover the full amount of the
subscription, holding the surplus, if any, for the benefit of the man-
agers or the Refugio Syndicate, and this is all that was meant by
the passages in our opinion referred to in the defendant’s petition for
rehearing.

The plaintiff’s declaration alleged that Sedgwick’s underwriting
subscription was for $9,200, and that he had paid thereon the sum of
$2,300. It did not appear how many certificates of participation were
outstanding or the amount held by Sedgwick, and we did not con-
sider his right to set them up as a defense to the action.

What is here said with reference to Sedgwick applies with equal
force to McCallum,

The petition for rehearing is denied.

BOSTON & M. R. R. v. STEWART.
(Circuit Court of Appeals, First Circuit. December 6, 1918.)
No. 1345.

TrI1AL €=232(3)—INSTRUCTIONS—DUTIES OF JURY.

An instruction approved that, while a juror should not lightly surren-
der an opinion which he conscientiously holds, when he finds himself in
minority he should stop and consider whether he is more likely to be
surely right than the majority upon a question about which there can
be no absolute certainty.

@==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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In Error to the District Court of the United States for the Dis-
trict of -New Hampshire; Edgar Aldrich, Judge.

Action at law by Thomas Stewart against the Boston & Maine
Railroad. Judgment for plaintiff, and defendant brings error. Af-
firmed.

See, also, 241 Fed. 991, 154 C. C. A. 663.

Edward K. Woodworth, of Concord, N. H. (Streeter, Demond,
Woodworth & Solloway, of Concord, N. H., on the brief), for plaintift
in error.

Alexander Murchie, of Concord, N. H. (Hollis & Murchie, of Con-
cord, N. H., on the brief), for defendant in error.

Before BINGHAM and JOHNSON, Circuit Judges, and MOR-
TON, District Judge. ,

JOHNSON, Circuit Judge. The defendant in error, hereinafter
cailed the plaintiff, suffered a very severe injury at Manchester, N.
H., on October 6, 1914, which resulted in the loss of one leg below
and the other above the knee, by reason, as he alleged, of the negli-
gence of the plaintiff in error, hereinafter called the defendant. He
was employed in the dye house of the Amoskeag Manufacturing Com-
pany, and had left his home a little before 7 o’clock in the morning
to go to his work, and while on his way through the yard of the
Amoskeag Company was using a part of the track of the defendant
company, where the space between the rails was planked over and
used by employés of the Amoskeag Company in passing to and from
their places of employment. He was proceeding toward the north,
and had reached a point in the vicinity of the northwest corner of the
boiler house of the Amoskeag Company when he saw a shifting train,
composed of an engine and several cars, coming south on the same
track on which he was walking. He testified that when the engine was
within about 100 feet from him he attempted to step from the track
over the east rail, but that his left foot was caught and securely held
by what he thought at the time was a switch; and, although he claim-
ed he shouted, he did not attract the attention of the engineer or the
fireman on the engine, both of whom testified that they did not see
him and did not know an accident had occurred until after they had
stopped the train upon a signal from one of the trainmen.

The negligence alleged by the plaintiff was the failure of those oper-
ating the train to discover his situation and stop the train before it
reached him. The plaintiff introduced the evidence of two witnesses
who saw him just before the accident when he was trying to extricate
his foot, and one of whom started to go to his assistance, but did not
reach him before the accident happened.

The defendant claimed that the plaintiff was not injured because his
foot was caught, but that he was struck by one of the cars of the pass-
ing train as he attempted to pass between the train and a railing at the
northwest corner of the boiler house; that the distance between this
railing and a large freight car was only about 3 inches, and that the
plaintiff was struck at this point by a wide car—a Pennsylvania Rail-
road car—and knocked down under the wheels of that car. It intro-
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duced evidence to show that the plaintiff was not upon the track in
front of the engine as the train approached, but had reached the rail-
ing at the corner of the boiler house after the engine went by and
several cars had passed; the Pennsylvania Railroad car being the thir-
teenth car in the train from the engine. It became, then, a disputed
question of fact whether the plaintiff received his injuries as he claim-
ed, or whether they were the result of his own lack of care in placing
himself where he could be struck by one of the passing cars.

There was no switch near the northwest corner of the boiler house
and the maximum distance here between the planking and the east -
rail was 214 inches, which was the exact width of the heel of the shoe
worn by the plaintiff at the time of the accident; but the sole of his
shoe was 37g inches wide. South of the northwest corner of the boiler
house there was a guard rail next the east rail, the distance between
which and the east rail was much wider than between the planking and
the rail, :

The case was tried twice in the District Court, and at the first trial
a verdict was returned for the defendant, which was set aside and a
new trial granted by the trial judge because of néwly discovered evi-
dence. At the second trial the plaintiff testified that he thought he
was a little north of the corner of the boiler house at the time of the
accident; that he thought his foot was caught in a switch, but could
not swear to it; that he thought the whole of his foot was caught,
but was not certain, but that it was firmly held, so that he could not
move it. On cross-examination, when shown a photograph of the
tracks and seeing there was no switch near the northwest corner of
the boiler house, he testified as follows:

“And when you first told about this accident, and for some time after-
wards, you stated that your foot was caught in a switch, didn’t you? A. I
did, and I thought that.

“And when you were asked if that was S0, when you were asked if the
plank, the boards, or the planking between the rails had anything to do
whatever with your foot being caught, you were very sure it did not? A. I
don’t think it did.

“As a matter of fact, you now think that your foot was caught between
the planking and the rail, do you not? A. It must be because there is n
switch there, what you call it, I don’t know the names. .

“A switch? A. It must have been something of that kind.”

The witness was then shown a mark “like a sort of a double cross
in pencil on the planking” in the photograph, which it was claimed
by counsel was made by the plaintiff at the first trial as indicating
where he thought the accident occurred, and was asked if that did not
“indicate about the place where you were when your foot was caught,”
and his answer was:

+ “Oh, well, that might be a little this way or that way; but that is as near

as I can—I couldn’t say it was there in a certain place, you know; but that
is as near as I can tell it.”

The defendant requested the presiding judge to instruct the jury,
first:

“There is no evidence to warrant a finding that the plaintiff was caught
by anything except between the east rail and the planking,”
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Second :

“There is no evidence to warrant a finding that the accident happened at
any point except opposite some portion of the railing extending north from
the corner of the boiler house and at a point north of the boiler house.”

The failure of the court to give these instructions is assigned as
error. The court correctly instructed the jury that the principal ques-
tion was whether the plaintiff was caught at all, either between the
planking and the rail or between the guard rail and the rail; that the
negligence alleged was not in the construction of the roadbed in any
particular place, but the failure of those in charge of the train to see
the situation of the plaintiff and stop the train before it reached him.

Whether the plaintiff was caught at all, and where he was caught,
were questions of fact for the jury under all the evidence in the case,
and the instructions requested, if given, would have taken their de-
termination from the jury. We think there was no error in refusing
to give them. Whether the plaintiff was caught and held so he could
not extricate himself, or received his accident as claimed by the de-
fendant, was a pure question of fact whose determination was pe-
culiarly within the province of a jury. Neither the plaintiff nor any
of the witnesses could locate the exact spot where the accident oc-
curred, which is not strange in view of the excited condition in which
they must have been.

After the jury had had the case under consideration from 3:30 p. m.
on the day when it was committed to them, until 10 o’clock the next
day, they were called in by the presiding judge and given further in-
structions, and to these instructions the defendant seasonably except-
ed, and assigns them as error. The court called the attention of the
jury to the case of Commonwealth v. Tuey, 8 Cush. (Mass.) 1, which
he told them had been adopted by the Supreme Court of New Hamp-
shire in the case of Ahearn v. Mann, 60 N. H. 472; and also that in
the Massachusetts case and in the New Hampshire case it was held:

“Phat those in the minority should not unreasonably stand upon their own
opinions, but should be admonished by the fact that the majority of their as-

sociates were assembled with them for the same purpose, and with the same
responsibility.”

He also made it plain that a juror was not to yield his honest
opinion, for he said:

“The logic of that does not mean that a juror should lightly surrender an
opinion which he conscientiously finds himself holding, but it does admonish
the juror or jurors in minority to stop and consider whether it is prohable
that he who is here under oath to help decide this case, and finds himself con-
fronted by men of equal intelligence and responsibility in the majority against
him, is more likely to be surely right than they upon this highly disputed
question about which no man can be absolutely certain anyway. Is it proba-
ble I am right or that the majority are right?’

The instructions given were quite lengthy, and were in substance
that, in a large proportion of cases, absolute certainty could not be
expected, and while the duty of a minority to listen to the arguments
of a majority was impressed upon the jury, the jury were told:

“The logic of that does not mean that a juror should lightly surrender an.
opinion which he conscientiously finds himself holding.”

254 F.—2
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Part of the charge in the New Hampshire case which the judge
quoted to the jury made it evident that no juror was to yield his hon-
est and well-settled convictions for the sake of reaching a verdict, and
was as follows:

“Absolute certainty cannot be attained, and is hardly to be expected in
the majority of civil causes; and while no juror is required to yield his
honest and well-settled convictions to the judgment of others for the sake of
reaching a verdict, it is the duty of a juror, when he finds himself differing
with the majority of his fellows, equally honest and capable as himself of
judging of the weight of evidence, to examine thoroughly and carefully the
ground of his own opinion.”

These instructions were very similar to those sustained in Allen v,
United States, 164 U. S. 492, 17 Sup. Ct. 154, 41 L. Ed. 528, which
were in substance:

“That in a large proportion of cases absolute certainty could not be ex-
pected; that although the verdict must be the verdict of each individual ju-
ror, and not a mere acquiescence in the conclusion of his fellows, * *
if much the larger number were for conviction, a dissenting juror should
consider whether his doubt was a reasonable one which made no impression
upon the minds of so many men, equally honest, equally intelligent with him-
self. If, upon the other hand, the majority were for acquittal, the minority
ought to ask themselves whether they might not reasonably doubt the cor-
rectness of a judgment which was not concurred in by the majority.”

And the court said:

“While, undoubtedly, the verdict of the jury should represent the opinion
of each individual juror, it by no means follows that opinions may not be
changed by conference in the jury room. The very object of the jury system
is to secure unanimity by a comparison of views, and by arguments among
the jurors themselves. It certainly cannot be the law that each juror should
not listen with deference to the arguments and with a distrust of his own
judgment, if he finds a large majority of the jury taking a different view of
the case from what he does himself. It cannot be that each juror should go
to the jury room with a blind determination that the verdict shall represent
his opinion of the case at that moment; or, that he should close his ears to
the arguments of men who are equally honest and intelligent as himself.”

We think there was no error in the instructions given, qualified as
they were by the statement that each juror should not lightly surrender
-an opinion which he conscientiously found himself holding, and also
by the language in the New Hampshire case from which the presid-
ing judge quoted and adopted in which the jury was told that the
juror who was in the minority was not required to yield his honest
and well-settled convictions to the judgments of others for the sake
of reaching a verdict.

The judgment of the District Court is affirmed; the defendant in
error to recover his costs of appeal in this court.
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DIEGO v. ROVIRA et al
(Circuit Court of Appeals, First Circuit. December 6, 1918.)
No. 1275,

1. EVIDENCE &==341—DoCUMENTS—WATER RIGHTS—MAYOR'S REPORT.
A copy of a report by the mayor of a town in Porto Rico, made in
1867, in response to a circular sent out by the department of public
works, of a concession of the water of a stream to a person named, but
which stated that the date and nature of the concession were unknown,
held not admissible as evidence of a concession.

9. WATERS AND WATER COURSES @&=>152(8) — WateR Riecurs IN PUBLIC
STREAM—PRESCRIPTION.
The right of defendants held established by prescription under Rev.
St. Porto Rico, 1913, § 3486, to use the waters of a public stream to the
extent impounded by a dam maintained since 1868, with the right to
maintain the dam in repair and at the same height.

Appeal from the District Court of the United States for the District
of Porto Rico; Hamilton, Judge.

Suit in equity by Pedro de Diego y Gonzalez against Jose Rovira
and another. From the decree, complainant appeals. Modified and
affirmed.

Francis E. Neagle, of New York City, for appellant.

Joseph B. Jacobs, of Boston, Mass. (Hugh R. Francis, of San Juan,
Porto Rico, and Jacobs & Jacobs, of Boston, Mass., on the brief), for
appellees.

Before BINGHAM and JOHNSON, Circuit Judges, and BROWN,
District Judge.

JOHNSON, Circuit Judge. This is an appeal from a decree of the
District Court of Porto Rico enjoining the appellees, Jose and Joaquin
Rovira, doing business under the firm name and style of Rovira Her-
manos, as lessees, and the succession of Juan Ignacio Capo, as owners,
of certain real estate, from maintaining a dam at its present height
across a small stream called the Quebrada Caimital. That part of
the stream with which the case is concerned lies in the municipality of
Guayama in the island of Porto Rico. The land of the Capo estate lies
a short distance above the land of the appellant, and both border upon
the Quebrada Caimital, also known in this part of it as Quebrada Ar-
riba.

The testimony was undisputed that from about 1850 down to the
date of the bill a dam of some sort had been maintained on the site of
the present dam, with a canal leading from the dam to the land of
the Capo estate, which had been used for purposes of irrigation. The
stream is a very small one, and very little water flows in it, partic-
ularly during the seasons of drought, which are common on the south
side of the island, where it is located. The dam was constructed of
brick, about 30 feet long, extending across the whole width of the
stream and but little more than a foot high. The canal that leads

¢&==For other cases see same topic & KEY-NUMBER in all Key-Numbered lSlgests & Indexes
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from the dam is only about one foot wide and one foot high. The
appellant, as owner of the lower estate upon the stream, makes use
of his property for a dairy and for pasturing cattle. In the great hur-
ricane of 1868 the dam and canal were partially destroyed; but from
the evidence it appears that the greater damage at this time was done
to the canal.

The appellees claim the right to use all the waters of the stream for
purposes of irrigation by virtue of a concession to one Don Juan Don-
zac before the year 1853, and also by prescription. The appellees,
Rovira, received a sublease of the property August 11, 1914, and soon
after they entered into occupation of the land, made some repairs upon
the dam, and some time in February, 1916, added to its height sev-
eral inches, by placing a construction of concrete on top of the brick
work, and also repaired the leaks in the dam, so that the dam there-
after entirely stopped the flow of water to the land of the appellant
during the dry season, when it was all used for irrigation on the Capo
estate. The appellant claimed that he had enjoyed the right from time
immemorial to water his cattle in the stream below the dam adjacent -
to his property, and to use the waters there for dairy purposes. The
parties agree that the waters of the Quebrada Caimital are public -
waters.

By the Civil Code of Porto Rico, § 416 (section 3486 of the Re-
vised Statutes of Porto Rico), it is provided that the use of public
waters may be acquired in two ways:

(1) By administrative concession.

(2) By prescription after 20 years.

“The limits of the rights and obligations of these uses shall be those

shown in the first case by the terms of the concession, and in the second case
by the manner in which the waters have been used.”

It is also further provided by section 432 of the Civil Code (section
3502 of the Statutes of Porto Rico) as follows:

“Anyfhing not expressly determined by the provisions of this chapter shall
be governed by the special law of waters.”

The Law of Waters was a Spanish statute, which was extended over
Porto Rico by royal order, February 5, 1886, and in the compilation
of the Revised Statutes of Porto Rico appears as sections 2387 to 2645,
both inclusive. It is clear that the rights of the parties are governed
by the Civil Code, if expressly determined by its provisions, and, if
not, by the special law of waters,

[1] To prove a concession of all the waters of the Quebrada Caimi-
tal, the appellees introduced in evidence a copy of a record of the re-
port of the mayor of Guayama, made in accordance with royal orders
issued on July 11, 1867, and February 29, 1868, relative to water con-
cessions. This record was produced by the keeper and librarian in the
department of the interior of the government of Porto Rico.

Because of the royal order of July 11, 1867, providing for a statute
of irrigation in the island of Porto Rico, a circular was sent out by the
department of public works to the mayors of the different towns on
the island, asking for a report on the water concessions that had been
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granted in their municipalities, for the purpose of organizing a hydro-
logical service.

In response to this circular the mayor of Guayama made a report,
part of which applies to the waters of the stream in question. The
copy of the record of the report offered is as follows:

“Department of Guayama. Statement of Water Concessions Existing in
this department: Districts—Guayama.

“Source of the waters—stream of Quebrada Arriba. Purpose of the wa-
ters—irrigation of canes and water supply to the steam engine. Nature of
the concession—unknown. Date of the concession—unknown. Name of the
first grantee—Don Juan Donzat. Volume of water granted—the whole creek.
Extension of land irrigable under the concession—more than 100 hectares.
Remarks—from this irrigation the plantations of Don Jose Sabater and the
Curet sisters participate on certain days.”

To the introduction of this evidence the appellant objected, and the
receipt of it in evidence is assigned as error. It is not in dispute that
Don Juan Donzac (also written Dorizat) was the original owner of the
property where the dam in question is located, and that title has passed
from him by several mesne conveyances and leases to the appellees,
and in the deed of the property given by the beneficiaries under the
will of Don Juan Donzac, September 27, 1853, the water rights are
conveyed in the following terms:

“One irrigation canal, the irrigation rights and concession from the creek
called Arriba or Caimital.”

We think the copy of the record of the report of the mayor of
Guayama to the board of public works was not competent to prove a
concession to Don Juan Donzac. It does not purport to be a record
of any concession, but only of the information which was gained by
the mayor of Guayama in regard to concessions from the Quebrada
Arriba. Nor does it purport to be based upon an examination of rec-
ords or upon documentary evidence, since it expressly states that the
nature and date of this alleged concession are unknown, although it
does state that the volume of water granted by it is the whole creek.
It would seem to be nothing more than an expression of opinion by
the mayor of Guayama, and was not competent to prove that a conces-
sion had been granted.

[2] The appellees also claim, however, to have acquired by pre-
scription a right to use all the waters of the creek, by virtue of section
416 of the Civil Code, which provides that a right to the use of water
may be acquired by an uninterrupted use for 20 years, and that the
limits of the rights and obligations of these uses shall be shown “by
the manner in which the waters have been used,” and also by article
149 of the Law of Waters, which is as follows:

“Art. 149. He who shall have enjoyed the use of public waters for a pe-
riod of twenty years without opposition on the part of the authorities or a
third person shall continue to enjoy it, even though he cannot prove that he
obtained the proper authority.”

Although the testimony is contradictory and confusing as to the
extent of the use of the waters stored by the dam and its periods of
interruption, there was evidence that since 1868 a dam has been main-
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sained on its present site, and the waters stored by it used each year
for the purpose of irrigating the land of the Capo estate.

A careful reading of the whole record convinces us that in times of
drought the dam, as maintained from 1868 down to 1914, the date of
the sublease to the appellees, Rovira, deflected all the waters of the
stream into the canal, except what might have leaked through the dam
or seeped through the soil in subterranean c¢hannels and reached the
surface in pools opposite the land of the appellant, but that in time of
excessive rainfalls and during a wet season the canal was not suffi-
ciently large to carry all the waters of the stream, and that some flowed
over the dam. There is no evidence in the case to show an uninter-
rupted use of any definite quantity nor for any definite time by the ap-
pellant.

Section 418 of the Civil Code provides:

“The right to make use of public waters is extinguished by the lapse of
the concession and by nonusage during twenty years.”

The appellant claims that the dam and canal were wholly destroyed
by the great hurricane of 1868, and thereafter until 1914, when the
dam was repaired by the appellees, Rovira, it afforded practically no
obstruction to the flow of water to the appellant’s property, and that
no repairs were ever afterward made upon the dam until the sublease
to the appellees, Rovira; but it nevertheless appears from his own wit-
nesses that in quite recent years, before any repairs were made by the
defendants, Rovira, the Capo estate obtained irrigation water from th
Quebrada Caimital by means of the dam and canal. :

Evidence was introduced by the appellees that from 1868 down to
1914 water was used whenever desired for irrigation upon the Capo
estate, and that when it was not desired to use it for irrigation the
canal was closed, and the water flowed over the dam, and that some
water leaked through the dam.

The presiding judge below saw the witnesses and had an opportu-
nity to judge their credibility. He also had the advantage of a view of
the dam and the section of the stream near it and opposite the land of
the appellant. He found that while there was at that time, which was
a time of drought, very little water on the surface, there was evidently
water beneath the surface available by pools, whether natural or arti-
ficial ; but—

“after the Quebrada leaves the plaintiff’s property it is practically a dry bed,
althouch quite wide and stretching with well-defined banks past the Ceiba

and other trees for hundreds of yards until it joins the larger Quebrada,
called in evidence the ‘Minondo.””

While he did not pass upon the question whether the appellees had
obtained the right to the use of the waters of the stream by prescrip-
tion, yet he did find insufficient proof that the concession granted to
Don Juan Donzac had been lost by nonusage for the period of 20

ears.

We think the appellees and those under whom they claim did enjoy
the use of the waters of the Quebrada Caimital for the period of 20
years; that this right by section 418 of the Civil Code of Porto Rico
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could not be lost, except by nonusage during 20 years, which was
not proven; and that the decree of the court below that the appellees
are entitled to .use for purposes of irrigation the waters of the stream
which can be stored by a dam of the height of the one that existed
there prior to August 11, 1914, was justified by the evidence.

We find it unnecessary to resort to the special law of waters to de-
termine the rights of the parties, for they are governed by the Civil
Code, and it is only when rights cannot be determined by it that they
are to be governed by the special law of waters. The questions pre-
sented in this case, a$ we view them, are the acquisition by prescription
the right to the use of the waters of a public stream, and whether these
rights when acquired have been lost by nonuser, and upon both the
provisions of the Civil Code furnish all the means necessary for their
determination. It is true that the amount of water which was being
used by the appellees and those in privity with them has not been
determined, nor has that used by the appellant; but the height of the
dam, as it has existed for more than 60 years, would determine the
amount of the waters of the stream which the appellees could legally
use, and provides the fairest test of the amount of ‘water that has been
used by the parties, in the absence of proof as to the extent of use by
either.

We are of the opinion, therefore, that the learned judge in the
court below arrived at a correct conclusion in holding that the appel-
lees had the right to maintain a dam of the height which had existed
there before August 11, 1914, and that all additions which have been
made to its height should be removed by them at their own expense.
While we do not place our decision upon the same ground as the
District Judge placed his, that the appellees “are the lawful owners
of a water concession, originally made to one Don Juan Donzat, and
as such are entitled to the use of all the waters of the Quebrada
Caimital,” we do concur in that part of his decree in which he finds
that they are entitled to the use of all the waters of the Quebrada Caim-
ital which may be diverted by the dam described in the pleadings, “but
only at the height of the said dam prior to the change of August, 1914.”
We find that the appellees had acquired this right by the use of the
waters of the stream which were stored by the dam as it originally
existed, for a period of more than 20 years, that they had not lost this
right by nonusage, and that the appellant, neither by a temporary use,
nor by participation in the common use of the waters of the stream,
has acquired any right adverse to this right.

We think, under the authority of article 186 of the Law of Waters,
the appellees had the right to repair their dam. It is true that the
article provides that the governor of the province must be informed
of these repairs; but the failure to give this information does not work
any forfeiture.

The fact that the dam was in a leaky condition did not prevent the
appellees from stopping the leaks in it by repairs, and no decision
by the courts of Porto Rico was cited to show that the owner of a
dam may not repair it and stop leaks in it, making a tight dam of the
same height, in place of the leaky dam which may have existed before.
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The appeal is dismissed. The decree of the District Court is mod-
ified, to conform to this opinion, by striking out from the second par-
agraph thereof the words “are the lawful owners of 4 water conces-
sion originally made to one Juan Donzac, and as such,” and, as thus
modified, is affirmed; the appellees to recover their costs in this court.

CREWDSON v. SHULTZ.
(Circuit Court of Appeals, Ninth Circuit. . December 2, 1918))
No. 3176.

1. JUDGMENT &==725(6)—RES JUDICATA—MATTERS CONCLUDED.
The judgment in an action to recover past-due interest on a note not
matured held conclusive between the parties in a subsequent action to
recover the principal in so far as the issues were in substance identical.

2. BILLs AND NoTES ¢==357—ACTION BY PLEDGEE—IXTENT oF RECOVERY.
Under Rem. Code Wash. 1915, § 3418, providing that, where the holder
of a negotiable instrument has a lien thereon, he shall be deemed a holder
for value to the éxtent of his lien, as construed by the Supreme Court of
the state, in an action on a note by a pledgee, where there is a question
as to the right of the maker to recover thereon, the recovery should be
limited to the interest of the plaintift.

Appeal from the District Court of the United States for the North-
ern Division of the Eastern District of Washington; Frank H. Rud-
kin, Judge.

Action by Frank W. Shultz against Charles N. Crewdson and an-
other. Judgment for plaintiff, and defendant Crewdson brings error.
Modified and affirmed.

Shultz, appellee, brought action against Crewdson, appellant, and one Out-
cault, to .recover principal, $5,000, and interest from August 10, 1915, at 6
per cent. per annum upon a promissory note made by them at Spokane,
Wash., on August 10, 1912, to the order of J. B. Valentine, due five years
after date, and before maturity indorsed and delivered by Valentine to
Shultz. Crewdson answered, admitting indorsement, but denying delivery
to Shultz, or that Shultz was the owner, admitting that no part of the prin-
cipal or interest had been paid, except interest due to August 10, 1915, and
denying any indebtedness to Shultz. He also pleaded three affirmative de-
fenses: (1) That Shultz was not a bona fide holder for value before maturi-
ty. (2) That plaintiff took the note with full knowledge of these infirmities:
(@) That the note was given for land purchased by defendants from Valen-
tine “upon representations which were false and untrue, and known by said
Valentine to be false and untrue, and by reason of which there was a failure
of consideration for said note, and that said Valentine could not collect the
same”; (b) that Shultz took the note to shield Valentine and aid him in
collection, knowing that Valentine could not maintain action against de-
fendants; (c¢) that Shultz brought this action, not as the real owner and
holder of the note, but solely to enforce Payment upon the obligation, which
could not be enforced by Valentine; (d) that he has refused to make Valen-
tine a party to the action, because he is carrying it on for Valentine, and
not for himself; (e) that he knew that Valentine was solvent and able to
pay. (3) That as Shultz claimed the note was given as collateral to secure a
debt of Valentine to Shultz, defendant alleges the note belonged to Valentine;
but that, if Shultz claims still to have a debt due to him by Valentine, then
defendant asks the court to order that Valentine be made g party, and that.

@==For othe- cases see same tepic & KEY-NUMBER in all Key-Numbered Digests & Indexes.
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before any judgment may be rendered against defendant the amount of the
debt from Valentine to Shultz, and for which the note may be security, be de-
termined, and that until such ascertainment the proceeding be stayed as
against defendant.

To this answer Shultz replied, denying the allegations of the first, second,
and third affirmative defenses, and also pleaded as follows: That in 1915
Shultz brought an action in the state court to recover interest upon the note
involved up to August 10, 1915; that in such action Crewdson appeared and
answered as set forth in an exhibit made part of the replication herein;
that Shultz replied to this answer as set forth in an exhibit to the replica-
tion; that trial was had upon the issues formed by the pleadings, and judg-
ment rendered in favor of Shultz; that on appeal to the Supreme Court of
the state the judgment was affirmed; that all the defenses set forth in the
defendant’s answer in this case were in the case in the state court; that
the parties herein were the identical ones involved in the suif in the stato
court, and that the action is upon the same promissory note. Shulfz alsc
avers that he holds the note described as collateral security for five promis-
sory notes made by Valentine to Shultz on August 1, 1913, aggregating $4,-
825, with interest from date, upon which there had been paid as interest
$990, and no more, and that the plaintiff acquired the note sued on in good
faith, without notice of infirmity, or of any of the defenses set forth by
the defendant in his answer in this case.

The answer (made an exhibit in the replication) filed by Crewdson in the
state court was as follows: He denied on information and belief that he and
Outcault, for a valuable consideration, made the note in writing as set out
in the complaint; admitted that by the terms of the note defendants agreed
to pay interest at 6 per cent.. payable annually, and that they had failed to
make the payments, except $60 paid October 1, 1913; denied that the note
was assigned and delivered and pledged to Shultz for value about March
26, 1914, and that Shultz was the owner thereof; and admitted that be had
refused to pay interest. He then set forth that Shultz became the holder
of a note as collateral security to an obligation owing from Valentine, the
payee of the note, and that Shultz has made no effort to collect the original
obligation, although Valentine was then able to pay any judgment which
might be secured; avers that, when Shultz secured the note, it was on the
express understanding with Valentine, and with the makers of the note, that
the security would not be resorted to until the plaintiff had exhausted his
rights as against Valentine; that therefore Shultz should be estopped from
proceeding further until steps were had to secure the payment of the obli-
gation of Valentine. He also set up that Valentine should be made a party,
and the rights of all parties determined, in order that suitable judgment
might be entered, and that the court should require Shultz first to establish
his claim against Valentine; that Shultz, when he came into the possession
of the note, knew of the facts and circumstances under which the note was
given to Valentine, and that the note was procured by Valentine under
“false and fraudulent representations as to the value of the property for
which, as part consideration, said note was given,” and that defendant had
a complete defense to the note and was not liable thereon, and that there-
fore Shultz was not a bona fide holder for value before maturity; that Shultz
and Valentine were intimate, and that Shultz knew of the relations between
Valentine and Crewdson and was familiar with the fact that Crewdson has
claims against Valentine which are offsets and counterclaims to the obliga-
tion in question, and that Shultz knew of these offsets when he received the
note; that Shultz and Valentine made an agreement whereby Valentine was
to transfer the note to Shultz as collateral security, and for the purpose of
having it appear as if Shultz had become a bona fide holder for value, and
in order that Crewdson should not be able to interpose the defenses now
interposed as against any liability to a claim by Valentine against Crewdson :
and that such agreement was made for the purpose of depriving Crewdson of
his rights against Valentine, and to assist Valentine in his efforts to defeat
Crewdson in the collection of his just claim against Valentine. The replica
tion to the, answer filed in the state court admitted that Shultz became the
holder of the note as collateral security to an obligation owing from Valen-
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tine, admitted that Shultz was friendly with Valentine, and denied every
other allegation made in the answer.

Upon these pleadings the present action came to trial before a jury. Coun-
sel then stipulated that the facts pleaded in plaintiff’s affirmative reply were
true and correct, whereupon the court granted plaintiff’s (Shultz's) motion for
a verdict for the full amount prayed for, and upon direction the jury re-
turned a verdict in favor of Shultz against Crewdson for $6,393.75, and judg-
ment was entered accordingly. .

Samuel ‘R. Stern, of Spokane, Wash., for appellant.
Hamblen & Gilbert, of Spokane, Wash., for appellee.

Before GILBERT and HUNT, Circuit Judges, and WOLVER-
TON, District Judge.

HUNT, Circuit Judge (after stating the facts as above). [1] By
the principle of estoppel as laid down by the authorities our opinion is
that the former judgment rendered in the action between the same par-
ties who are now at issue in this case, and which is set forth in the re-
ply of the defendant in error herein, is conclusive against Crewdson
upon the issue of Shultz being a bona fide holder for value.

In the former action Shultz described the same note as that now
sued upon. It is true the first action was brought to recover only
interest due up to the time of bringing suit, and that the principal sum
was not then due; but the defenses went to the integrity of the note,
for Crewdson set up that Shultz was not a holder of the note for value
and before maturity; that the note was procured by Valentine under
false and fraudulent representations as to the value of the property
for which as part consideration the note was given; that the note was
‘taken to shield Valentine and aid him in the collection thereof; that
Shultz was not the real owner of the note; that Shultz had refused to
make Valentine a party to the action; that Valentine could respond to
any judgment; and that the plaintiff should first be required to ex-
haust his possible rights as against Valentine.

The fact that Shultz brought this action for the principal of the note
and such interest as has accrued since the former action was instituted
does not improve the position of the maker Crewdson. His grounds
of defense to the former suit for interest having been identical in sub-
stance with those he has pleaded herein, the conclusions of the state
court which tried the issues must be accepted as controlling between
the parties. Wilson v. Deen, 121 U. S, 525, 7 Sup. Ct. 1004, 30 L.
Ed. 980; Black River Bank v. Edwards, 10 Gray (Mass.) 387; Lum-
ber Co. v. Buchtel, 101 U. S. 638, 25 L. Ed. 1073; Edgell v. Siger-
son, 26 Mo. 583; Cleveland v. Creviston, 93 Ind. 31, 47 Am. Rep. 367.

It is argued that, in the present action for the principal, defenses
might be interposed which could not have been available in the first
suit upon the interest; as, for example, that, after the institution of
the former action for interest, litigation was pending between the
appellee herein and the payee of the note, Valentine, wherein Shultz
sought to recover from Valentine a debt of only $2,500, without set-
ting up any indebtedness upon the note herein involved. Just how
the doctrine of res judicata might apply to such a state of supplemen-
tary facts is not necessary for decision, for here, of the defenses plead-
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ed, none is sufficient to deprive Shultz of the benefit of having been
adjudged a bona fide holder for value, at least to the extent of his
lien. Shultz v. Crewdson, 95 Wash. 266, 163 Pac. 734.

[2] This further question then arises: Was it error to award judg-
ment for the full amount of the note which is admitted to be more
than the amount of the debt due by Valentine to Shultz, to secure
which the note in question was given as collateral security?

Many decisions hold that, where a note is held as collateral security
for a debt and the holder is held entitled to recover, he is limited to
the amount of the debt which the collateral secures, where there is a
valid defense against the transferer of the note. In such case the
holder is a bona fide holder, entitled to stand on a better footing, only
pro tanto; but if there be no defense to the collateral note the holder
may recover the full amount and become a trustee for the balance over
what is due to him. Daniel, § 832a, and the cases cited.

On the other hand, there are decisions which permit of full recovery
by the holder, notwithstanding equities as between maker and payee.
Gowen v. Wentworth, 17 Mle. 66; Smith v. Isaacs, 23 La. Ann. 454;
Tooke v. Newman, 75 Ill. 215; Gold Glen Milling & Tunneling Co. v.
Dennis, 21 Colo. App. 284, 121 Pac. 677.

But as applicable to the present case discussion of general doctrines
need not be had, because in Washington a positive statute (section 27
of the Negotiable Instrument Act [Rem. Code 1915, § 3418]), declares
that, “where the holder has a lien on the instrument arising either
from contract or by implication of law, he is deemed a holder for
value to the extent of his lien,” and because the Supreme Court of the
state has construed the statute, and held that one who for value has
taken a note as collateral is a holder for value “only” to the extent of
the lien arising from the contract. Citizens’ Bank & Trust Co. v.
Limpright, 93 Wash. 361, 160 Pac. 1046. In that case the court, in
reversing a judgment which dismissed a bill for the whole amount of
a note taken as collateral, directed a judgment for the amount of the
sum remaining due to the holder, together with interest.

Whether the defendant here may have any defense in a direct ac-
tion against him by Valentine, the payee, for any surplus, is not a
vital issue herein. We agree that his averments of fraud are merely
conclusions, and wholly insufficient to create an issue. But as the de-
cision of the Supreme Court in Shultz v. Crewdson, supra, was that
Valentine was neither a necessary nor a proper party to the action for
interest, and as the maker, Crewdson, was not permitted to implead
Valentine in the present action, it seems but a just application of the
statute that the holder should be limited in his recovery to what is
justly due to him upon the note held as collateral, and that any con-
troversy over any further sum should be determined as between Val-
entine and Crewdson.

Our conclusion is that the construction of the state statute by the
Supreme Court of Washington is reasonable and just, and that un-
der it the District Court should have limited the amount of the judg-
ment in favor of Shultz to the amount of debt due to him by Valen-
tine, payce of the note, together with lawful interest.
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The judgment of the District Court will therefore be modified to
conform with this opinion, and, when so modified, it will be affirmed,
with costs in favor of appellant.

VANE v. UNITED STATES. *
(Circuit Court of Appeals, Ninth Circuit. December 2, 1918)
No. 3170.

1. CONSPIRACY &=43(6)—CRIMINAL CONSPIRACY—INDICTMENT.

An indictment for conspiracy by force and violence to rob a person
named of certain mail matter, constituting a part of the United States
mails under control of the post office establishment, and in the lawful
custody of such person, considered, and held sufficiently specific.

2. INDICTMENT AND INFORMATION @=86(3)-—CRIMINAL CONSPIRACY—PLACE.
. In an indictment for conspiracy to commit an offense against the
United States, where the conspiracy is alleged to have been formed with-
in the district of indictment, it is not necessary to set forth the place
of performance of the object of the conspiracy.

3. CRIMINAL LAW &=619—TRIAL—CONSOLIDATION OF INDICTMENTS.

The consolidation for trial of an indietment for conspiracy to commit
a crime against the United States and one against the same defendants
for commission of such crime held proper, under Rev. St. § 1024 (Conip.
St. 1916, § 1690). , -

4. CerMINAL LAW &>1169(7)—HARMLESS ERROR—EVIDENCE.

The admission in evidence in a trial for conspiracy of affidavits made
by certain of the defendants, which were competent evidence against
them, held not prejudicial to the rights of a codefendant tried jointly
with them; the evidence not being admitted as against him.

5. CRIMINAL LAW &=95—JURISDICTION OF FEDERAL COURT—DEFENDANT ON
BaIL FROM STATE COURT.

That a defendant, when indicted, tried, and convicted in a federal
court, was under sentence for crime by a state court, and at large on
bail pending an appeal, nothing further appearing from the record, did
not deprive the federal court of jurisdiction.

In Error to the District Court of the United States for the North-
ern Division of the District of Idaho; Frank S. Dietrich, Judge.

Criminal prosecution by the United States against William Vane
and others. From a judgment of conviction, defendant Vane brings
error. Affirmed.

See, also, 254 Fed. 32.

R. L. Edmiston, of Spokane, Wash., R. E. McFarland, of Ceeur
d’Alene, Idaho, and O. J. Bandolin, of Sandpoint, Idaho, for plaintiff
in error, -

J. L. McClear, U. S. Atty,, and J. R. Smead, Asst. U. S. Atty,,
both of Boise, Idaho.

Before GILBERT, ROSS, and HUNT, Circuit Judges.

HUNT, Circuit Judge. This is a writ of error to review the con-
viction of Vane, plaintiff in error, upon an indictment for a violation
of section 37 of the Penal Code (Act March 4, 1909, c. 321, 35 Stat.

&==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
*Rehearing denied February 10, 1919,
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1096 [Comp. St. 1916, § 10201]), in conspiring to commit an offense
against the United States.

The indictment charged that Vane and certain others, on or about

September 6, 1914, in Bonner county, Idaho, and within the jurisdic-
tion of the United States District Court for the District of Idaho,
did willfully, unlawfully, and feloniously conspire, combine, and agree
by force and violence to— :
“rob one Hugo De Witz of certain mail matter which mail matter constitut-
ed a part of the United States mails under the control of the post office
establishment of the United States, and in the lawful charge and custody
of him, the said Hugo De Witz, and which said robbery of the aforesaid
mail matter was then and there agreed among them, the said William Vane
and Joe Bossio, * * * to be effected by force and violence, and by
placing the life of him, the said Hugo De Witz, in jeopardy by the use of
certain dangerous weapons, to wit, certain pistols and certain rifles loaded
with gunpowder and leaden bullets, with which said dangerous weapons it
was then and there agreed by the said William Vane and Joe Bossio #* = *
to threaten him, the said Hugo De Witz, and to put his life in peril and
thereby to take, steal, and carry away from the possession of said Hugo
De Witz, and against his will, the aforesaid mail matter.”

It is charged that in pursuance of the conspiracy the defendants
did “by force and violence” rob the said Hugo De Witz of the said
mail matter, and “did threaten him, the said Hugo De Witz, and put
his life in peril.” There was no demurrer to the indictment, no mo-
tion in arrest of judgment, and there is no bill of exceptions in the
record. The scope of our examination is therefore limited.

[1] Plaintiff in error contends, however, that the indictment does
not state facts constituting an offense against the laws of the United
States: (1) In that there is no'status of De Witz stated in the indict-
ment; (2) that there-is a failure to set forth the character, identity,
and destination of the mail matter; (3) that there is no allegation that
Vane knew the certain mail matter, alleged to have been the object of
the alleged conspiracy to rob, constituted a part of the United States
mails; (4) that there is no allegation of knowledge or intent as to the
object of the conspiracy; and (5) that there is no place of perform-
ance of purpose set forth.

In our opinion it was not necessary to set forth with technical ac-
curacy the relationship of De Witz to the mail. The allegation that
the conspiracy was by force and violence to rob him of certain mail,
which constituted part of the United States mails under the control
of the post office establishment and in his lawful custody, was suffi-
cient to inform him fairly what he had to meet. It would not be
a reasonable understanding of words to gather any meaning from tha
language referred to other than that the mail was part of the Unit-
ed States mail under the control of the postal authorities and by law
in the custody of De Witz. The indictment being for conspiracy .to
commit an offense, it is to be kept in mind that the gist of the crime
is the conspiracy, and therefore, as was held by the Supreme Court in
Williamson v. United States, 207 U. S. 425, 28 Sup. Ct. 163, 52 L.
Ed. 278, a “certainty to a common intent, sufficient to identify the of-
fense which the defendants conspired to commit, is all that is requi-
site in stating the object of the conspiracy.”
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Nor was it requisite that the indictment should specify the nature
of the mail matter or its destination. In a combination to take forc-
ibly a_quantity of mail in the keeping of a mail custodian, by holding
a loaded gun at his head and threatening to kill him, it would seem
very probable that those engaged in the conspiracy would not have
in mind taking any specific piecc of mail. They could not well know
what there was in the mail sacks; they are taking the chance that they
will find mail matter containing money or other valuable things. Tt
might be that the intention in this case was to take only such letters
as had money in them ; but, if the agreement or conspiracy was by vio-
lence to steal the mail in the custody of the person named by putting
his life in jeopardy, it is immaterial whether the mail matter was in
letters,” boxes, packages, or other form, and to whom and to what
place it might be addressed.

The contention that it was necessary to allege that the defendants
knew that the mail was part of the United States mail is not sound,
because such knowledge was not an essential element of the particu-
lar offense charged. The most material averment was that defendants
willfully, unlawfully, and feloniously conspired violently to rob the
person in custody of the mail, by stealing and taking the same from
his person. In substance, however, persons charged with having will-
fully and feloniously combined to carry out such an act as the object
of the combination are sufficiently charged with knowledge that the
conspiracy, the gist of the crime, is to rob as set forth, and are charg-
ed with guilty intent in the general purpose of the combination. Fel-
ton v. United States, 96 U. S. 699, 24 L. Ed. 875; Burton v. Unit-
ed States, 202 U. S. 344, 26 Sup. Ct. 688, 50 L. Ed. 1057, 6 Ann, Cas.
392; Dunbar v. United States, 156 U. S. 195, 15 Sup. Ct. 325, 39
L. Ed. 390; Tapack v, United States, 220 Fed. 445, 137 C. C. A.
39; Bowers v. United States, 148 Fed. 379, 78 C. C. A. 193.

[2] Lastly, the point that there is no allegation of the place of per-
formance of the purpose of the conspiracy must also fail, for the reason
that, if the criminal agreement was formed about the time and within
the jurisdiction as alleged, and had for its object the robbing of the
mails in the custody of De Witz, it was not at all necessary to set out
or prove the place where the robbery was to be executed. It might be
that a conspiracy would be formed in a jurisdiction of one of our
courts, with the definite purpose of being executed in a foreign land,
yet the conspirators could be indicted and tried in the jurisdiction
where the unlawful combination was formed.

[3] It is said that there was an improper joinder of defendants and
consolidation of charges. It appears that the defendants jointly in-
dicted in this, the conspiracy case, were also jointly indicted for rob-
bery committed about September 8, 1914, against Hugo De Witz, in
custody of mail matter of the United States (section 197, Penal Laws
of the United States. [Comp. St. 1916, § 10367]), and that the court,
under the authority of section 1024, Revised Statutes (Comp. St. 1916,
§ 1690), ordered the two indictments consolidated. We find no er-
ror in this course. Furthermore, as defendant went to trial without
objection to the order of consolidation, he is in no position now to
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complain of the order. Logan v. United States, 144 U. S. 263, 12
Sup. Ct. 617, 36 L. Ed. 429.

[4] It is said that error was committed because upon the trial the
court admitted in evidence the affidavits of two of the other defend-
ants, wherein they stated that they, together with Vane and others,
planned the robbery of the mail stagecoach, and that in pursuance
of such plan and under the directions of Vane the robbery was car-
ried out. There is no contention that these affidavits were offered
or admitted in evidence against this plaintiff in error, and inasmuch as
they were apparently competent and relevant to the case against the
defendants jointly tried, who had made the affidavits, it.cannot be
held that the admission of the evidence was prejudicial to the rights
of the plaintiff in error,

[6] It is argued that the United States District Court in Idaho was
without jurisdiction over Vane, because the record herein shows that
at the time of the indictment, June 2, 1917, and of the verdict, Novem-
ber 23, 1917, and judgment thereon, November 24, 1917, Vane had
been previously convicted of perjury in the superior court of the
state of Washington in the county of Pend Oreille, and was under
sentence to the penitentiary in that state. The judgment of convic-
tion in the state court is dated April 30, 1917; but it also appears
that after conviction in the state court Vane gave notice of appeal to
the Supreme Court of the state, and an appeal bond under which he
was permitted to go at large until the Supreme Court should render
its judgment upon the appeal, and there is no showing of any action
by the Supreme Court of the state. While the record fails to show
that this matter was ever brought to the attention of the District
Court, or that any ruling thereon was had, we are clearly of the opin-
ion that it cannot be held that upon the face of the record the defend-
ant could not be proceeded against in the federal courts in Idaho. It
might be that a charge of robbery was filed before a United States
commissioner in Idaho, and that defendant was arrested thereunder
in Washington, and voluntarily consented to removal from Wash-
ington to Idaho; that he gave bond for his appearance before the
federal tribunals in Idaho, and was in Idaho awaiting action by the
United States grand jury upon the charge against him, and that after
indictment by the United States grand jury he voluntarily appeared,
pleaded not guilty, and made no objection to jurisdiction because of
the conviction in the state court, proceeded with trial, never present-
ed to the federal court any record of conviction in the state court in
Washington, or made any question of the power of the court to try
him, and was convicted. Under such a state of facts, surely the fed-
eral court would have jurisdiction over his person. Courts will wise-
ly recognize that, where one is answerable to two different jurisdic-
tions for offenses against the laws of each, the one will yield to the
other for the time being; but the necessity for such a practice is a
matter of comity, and not a rule of law, to be applied to a case with
such a meager record as we have before us.

We have carefully considered all the points made in the argument
and brief of plaintiff in error, and our judgment is that the record
fails to show that any substantial rights have been denied him.

The judgment is affirmed.
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VANE v. UNITED STATES. *
(Circuit Court of Appeals, Ninth Circuit. December 2, 1918)
No. 3166.

1. Post OFrICE &>48(S)—ROBBERY OF MATLS—AIDERS AND ARETTORS—IN-
DICTMENT AS PRINCIPALS.

TUnder Penal Code, § 332 (Comp. St. 1916, § 10506), making one who
aids and abets the commission of a crime a principal, an indictment un-
der Penal Code, § 197 (section 10367), directly charging defendant with
robbery of the mails, is supported by evidence that he aided and abetted
such robbery.

2. ROBBERY &=17(2)—INDICTMENT—AVERMENT OF INTENT.

An indictment charging that defendant did willfully, unlawfully, and
feloniously commit a robbery is sufficient, and need not allege the spe-
cific intent.

In Error to the District Court of the United States for the North-
ern Division of the District of Idaho; Frank S. Dietrich, Judge.

Criminal prosecution by the United States against William Vane
and others. From a judgment of conviction, defendant Vane brings
error. Affirmed.

R. L. Edmiston, of Spokane, Wash., R. E. McFarland, of Ceeur
gl’AIene, Idaho, and O. J. Bandolin, of Sandpoint, Idaho, for plaintiff
in error.

J. L. McClear, U. S. Atty., and J. R. Smead, Asst. U. S. Atty., both
of Boise, Idaho. .

Before GILBERT, ROSS, and HUNT, Circuit Judges.

HUNT, Circuit Judge. This case is related to Vane v. United
States, 254 Fed. 28, — C. C. A. —, where plaintiff in error was
convicted of conspiracy to rob. By this writ of error, brought by
William Vane, he seeks a reversal of conviction of robbery under an
indictment which charged:

That he and three others did, on or about September 8, 1914, in the county
of Barnum, Northern district of Idaho, “willfully, unlawfully, and felonious-
Iy” make an assault, and then and there “willfully, unlawfully, and felonious-
ly did rob the said Hugo De Witz of certain mail matter; that is to say,
they * * * then and there willfully, unlawfully, and feloniously as
aforesaid, and by force and violence, did take, steal, and carry away from
the possession of, and against the will of, him, the said Hugo De Witz, the
aforesaid mail matter, which said mail matter then and there consisted of
letters and parcels constituting a part of the United States mail then and
there under the control of the post office establishment of the United States,
and then and there in the lawful charge and custody of him, the said Hugo
De Witz; and they, * * * ijp effecting the robbery of such mail matter
as aforesaid, did then and there put the life of the said Hugo De Witz in
Jeopardy by the use of dangerous weapons, to wit, a certain pistol and cer-
tain rifles then and there loaded with gunpowder and leaden bullets, with
which said weapons the said William Vane * * * gdid then and there
threaten him, the said Hugo De Witz, and did put his life in peril.”

There is no bill of exceptions in the record, and it does not appear
that there ever was a demurrer to the indictment, or a motion in ar-

@&==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
*Rehearing denfed February 10, 1919,
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rest of judgment; but, for use upon the writ of error, a stipulation
was made wherein it was agreed that at the trial of Vane and others
there was no testimony offered or admitted tending to show that Vane
was present at the scene of the alleged robbery, or that Vane took part
in any of the overt acts constituting the actual commission of said
robbery; that there was testimony tending to show that on the day
and at the time of the alleged robbery Vane was at his home in Idaho
about 10 miles distant from the place of the robbery, and that there
was conflicting testimony tending to show that Vane provided masks
and guns to his codefendants prior to the alleged robbery, and planned
the robbery, and counseled and induced the other defendants to com-
mit the robbery.

[1] The first assignment of error presents this question: Vane
not having been present at the actual robbery, was it error in the court
to hold that he could be convicted under section 197 of the Penal Code
(Act March 4, 1909, c. 321, 35 Stat. 1126 [Comp. St. 1916, § 10367]),
which reads as follows: ‘

“Whoever shall assault any person having lawful charge, control, or cus-
tody of any mail matter, with intent to rob, steal, or purloin such mail mat-
ter, or any part thereof, or shall rob any such person of such mail or any
part thereof, shall for a first offense be imprisoned not more than ten
years; and if in effecting or attempting to effect such robbery he shall
wound the person having custody of the mail, or put his life in jeopardy by
the use of a dangerous weapon, or for a subsequent offense, shall be im-
prisoned twenty-five years.”

The position of the plaintiff in error is that upon the face of the in-
dictment, and upon the stipulation of facts, there was a fatal defect
in the indictment, and that there. was a fatal variance of proof, from
which it must follow that plaintiff in error has been deprived of his
constitutional rights to be advised of the nature ud cause of the ac-
cusation against him. But there is a section (332) of the Penal Code
which provides that:

“Whoever directly commits any act constituting an offense defined in any

law of the United States, or aids, abets, counsels, commands, induces, or
procures its commission, is a principal.”’ Corpp. St. 1916, § 10500.

It being the law that one who aids or induces the commission of an
act made an offense under the law of the United States is a princi-
pal, distinctions which once existed between classes of offenders, ac-
cessories before the fact and principals, are abrogated, and therefore
an indictment which charges one with doing the overt act substan-
tially informs him of the nature and cause of the accusation sgainst
him. ]n Rosencranz v. United States, 155 Fed. 38, 83 C. C. A. 634,
and Rooney v. United States, 203 Fed. 928, 122 C. C. A. 230, the ques-
tion was discussed and the authorities cited. The Supreme Court, in
Ruthenberg v. United States, 245 U. S. 480, 38 Sup. Ct. 168, 62 L.
Ed. 414, has recently held that under section 332, heretofore quoted,
an indictment which charged a defendant as an aider and inducer and
abettor of the one who did the direct act made a crime states the
offense against him as principal, even though the offense be a misde-
meanor and though at common law there was no accessory to a mis-

254 F.—3
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demeanor. It would naturally follow, we think, that where, under
facts alleging that one is an aider and abettor, he is charged as a prin-
cipal, under facts directly alleging that he is a principal, facts which
make him such can be shown, though they prove that he has really
only aided and abetted the doing of the main act.

[2] It is urged that there is a failure to set forth facts showing in-
tent to rob, steal, and purloin. The indictment, however, charges rob-
bery of the custodian of the mail, and not an assault with intent to
rob him. There is an allegation of an assault, but the charge itself
is robbery, and the words that defendants did willfully, unlawfully,
and feloniously rob are sufficient. Felton v. United States, 96 U. S.
699, 24 L. Ed. 875; Commonwealth v. Adams, 127 Mass. 15; Allen
v. Inhabitants, 3 Wils. 318; Bishop’s New Cr. Proc. § 1003.

By the statutes of Idaho (section 7980, Idaho Revised Code) it is
provided that after a verdict of guilty, if the judgment be not arrested
or a new trial granted, the court must appoint a time for pronouncing
a judgment, which in cases of felony must be at least two days after
the verdict, if the court intend to remain in session so long, but, if not,
then at as remote a time as can reasonably be allowed. Error is as-
signed because it is said the court passed sentence upon plaintiff in
error on the same day that the verdict was received, and within less
than two days after return of the verdict against the plaintiff in error.
Assuming, but not conceding at all, that the statute quoted governed
the practice of the federal court sitting in Idaho, the statute itself is
not mandatory, except where the court intends to remain in session
for two days or more after rendition of the verdict, and there is noth-
ing in the record to show when the District Court adjourned.

The other principal points made in behalf of the plaintiff in error
are sufficiently covered by the opinion in Vane v. United States, supra.

The judgment is affirmed.

KREUZER v. UNITED STATES.

(Circuit Court of Appeals, Eighth Circuit. October 28, 1918, Rehearing
Denied January 20, 1919.)

No. 4582,

1., INDICTMENT AND INFORMATION &=130—J0INDER—OFFENSES.
"A number of charges of violations of the oleomargarine laws may under
Rev. St. § 1024 (Comp. St. 1916, § 1690), be joined in one indictment; the
several charges being based on acts connected with the other and for
transactions of the same class of crime.

2, CRIMINAL LAW €&=984—SENTENCE—DIFFERENT COUNTS.

‘Where sentences on two counts were to be executed concurrently with
that imposed on an earlier count, so that but one punishment was imposed,
it is pnly necessary to determine the sufficiency of the earlier count on
which sentence was based.

3. CEMINAL LAW &>1178—APPEAL—ABANDONMENT OF ASSIGNMENTS.

An assignment of error complaining of the overruling of objections to
.testimony, which failed to set out the testimony or its substance as re-

@=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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quired by court rule 11 (188 Fed. ix, 109 C. C. A. ix), will be treated as
abandoned; it not being discussed in the brief.

4. CRIMINAL LAw &=478(1)—EvVIDENCE—OPINION EVIDENCE—EXPERT TESTI-
MONY. .
In prosecution for violating the oleomargarine laws, a witness held to
have qualified as an expert to testify whether the oleomargarine in tubs
was factory packed.

5. CRIMINAL LAwW €=1129(5)—A8SIGNMENTS OF ERROR—AMENDMENT.
Amended assignment of errors, filed several months after the writ ot
error had been granted, although by leave of the trial court, cannot be
considered.

6. CrRIMINAL Law &=1169(1)—HARMLESS ERROR.

In a prosecution for violating the oleomargarine laws, the overruling
of objections to testimony by a deputy collector of internal revenue, who
took part in the raid, as to what another participant in the raid said
about the barricade, etc., held not prejudicial error, where he also repeat-
ed what he saw and heard the defendant say and do.

7. CRIMINAL Law &>753(2)—TRIAL—SUBMISSION T0 JURY.
Where defendant made no motion for directed verdict, the submission
of the case to the jury was proper.

8. CRIMINAL Law €&1056(1)—CHARGE—EXCEPTIONS.
Alleged errors in the charge of the court cannot be considered, in the
absence of excaptions.

9. CRIMINAL Law &=1172(7)—HARMLESS ERROR—INSTRUCTION.
A charge that the fact defendant did not testify should not be con-
sidered against him, but he was entitled to stand on the presumption of
innocence, held in no way prejudicial, but favorable, to the defendant.

10. CRMINAL Law &=984, 1209—TRIAL—SENTENCE.

Where defendant was indicted for violating Act Aug. 2, 1886, § 8 (as
amended by Act May 9, 1902, § 3), and section 13 (Comp. St. 1916, §§
6220, 6225), the fact that the court after having sentenced defendant on
those counts charging violation of section 8, which relates to tax on oleo-
margarine, etc., sentenced him under section 13, relating to destruction
of stamps on emptied packages, did not nullify the first sentence, con-
stituting a double punishment, though the latter was not imposed until
after writ of error and supersedeas was obtained.

In Error to the District Court of the United States for the Fastern
District of Missouri; John C. Pollock, Judge.

David J. Kreuzer was convicted of violating the oleomargarine laws,
and he brings error. Affirmed.

The plaintiff in error, hereafter called the defendant, was convicted of a
violation of several sections of the oleomargarine laws. The indictment con-
tained 10 counts, all parts of the same transaction and connected together.
Three of the counts charged were misdemeanors, and the others felonies. A
demurrer was filed to the indictment, alleging as grounds:

First. That said indictment, and each and every count thereof, fails to
state facts sufficlent to constitute an offense against him under the laws of
the United States. .

Second. That said indictment, and each and every count thereof, is invalid
on the ground of duplicity. .

Third. That said indictment, and each and every count thereof, contains
contradictory averments.

Fourth. Because said indictment, and each and every count thereof, is too
vague, general, indefinite, and uncertain to afford the accused proper notice to
plead and prepare their defense, and sets forth no specific offense under the
laws of the United States.

@&==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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Fifth. Because said indictment, and each and every count thereof, fafls to
show that said defendant in any way committed, or undertook to commit, an
offense against the laws of the United States.

Sixth. Because there is a misjoinder in the same indictment of charges of
misdemeanor and felony.

The demurrer was overruled, and upon a trial to a jury a verdict of guilty on
each count was returned. The court on January 30, 1915, sentenced the
defendant on the second, third and fourth counts, and deferred sentence on
the remaining counts until the March term of the court. A writ of error was
allowed on Feb. 2, 1915, and a supersedeas bond approved. At the March
term the court sentenced the defendant on the fifth count. No sentences have
been imposed on the other counts.

The judgment and sentence on January 30, 1915, was a fine of $5,000 and
costs, and imprisonment for two years in the penitentiary on the second
- count. On the third and fourth counts the sentence was two years’ im-
prisonment on each count, “to run and terminate concurrently with the sen-
tence on the second count.” No fine was imposed on these two counts. The
Judgment and sentence on the fifth counts was a fine of $100 and 30 days’
imprisonment in the county jail. After serving the 30 days’ imprisonment,
bhe was discharged on his affidavit of poverty, without payment of the fine.
By certiorari the record of the last judgment was made a part of the record in
this cause. .

The assignment of errors filed when the writ of error was granted assigned
three errors. These were as follows:

First Assignment of Error.

The court erred in overruling the demurrer of defendant to each and every
count of the indictment herein against him.

Second Assignment of Error.

The court erred in overruling the objection made by defendant to the testi-
mony of witness L. P. Mattingly, and allowing him to testify that in his
opinion Exhibit 29 had not been packed in a licensed factory, on the
ground that the witness was not a qualified expert, and on the ground that
it was a question for the jury.

Third Assignment of Error.

The United States has improperly joined in the indictment herein alleged
charges which cannot properly be united in one proceeding.

On June 18, 1915, an amended assignment of errors was filed by leave of the
District Court, but for reasons hereinafter stated it is not necessary to set
it out herein.

On January 12, 1916, by leave of this court, 6 additional assignments of
error were filed. These were as follows:

(28) The said District Court erred at the trial in allowing witness Daly {o
testify for plaintiff that government witness Mattingly’s statement about
the barricade was correct.

(29) The said District Court erred at the trial in submitting each of the
counts to the jury, because there was not sufficient evidence as to each to
warrant such submission. .

(30) The said District Court erred at the trial by charging the jury that de-
fendant had not testified in his own behalf.

(31) The said District Court erred in not charging the jury that defendant
was presumed to be innocent until proven to be guilty beyond reasonable
douby, and the court’s remarks on that subject were inadequate, and not up to
the measure of the defendant’s immunity under the Constitution. '

(32) The said District Court erred at the trial in charging the jury that
they niight under the evidence find the defendant guilty *“of all the charges
in this indictment.”

(33) The said District Court erred in entering judgment and sentence as to
each finding, and as to each count whereon such judgment and sentence were
entered herein.

'
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Wm. R. Orthwein and Shephard Barclay, both of St. Louis, Mo. (S.
Mayner Wallace, of St. Louis, Mo., on the brief), for plaintiff in errot.

Robert W. Childs, Sp. Asst. Atty. Gen. (Arthur L. Oliver, U. S.
Atty., of St. Louis, Mo., on the brief), for the United States.

Before SANBORN and SMITH, Circuit Judges, and TRIEBER,
District Judge.

TRIEBER, District Judge (after stating the facts-as above). [1]
It is urged that there was a misjoinder of charges, but the contention
is without merit. Section 1024, Rev. St. (Comp. St. 1916, § 1690),
permits such joinders, as each of the counts is for acts connected to-
gether, and for transactions of the same class of crimes. Logan v.
United States,- 144 U. S. 263, 293, 12 Sup. Ct. 617, 36 L. Ed. 429;
Pointer v. United States, 151 U. S. 396, 403, 14 Sup. Ct. 410, 38 L.
Ed. 208: Ingraham v. United States, 155 U. S. 434, 436, 15 Sup. Ct.
148, 39 L. Ed. 213; Dolan v. United States, 133 Fed. 440, 446, 69
C. C. A. 274; McGregor v. United States, 134 Fed. 187, 69 C. C.
A. 477; Rooney v. United States, 203 Fed. 928 122 C. C. A. 230;
Norton v. United States, 205 Fed. 593, 123 C. C. A. 609. None of
the authorities cited by counsel for the defendant is in point. In Mc-
Elroy v. United States, 164 U. S. 76, 17 Sup. Ct. 31, 41 L. Ed. 355,
it was held that indictments against several defendants for assault
cannot be consolidated with an indictment against only some of the
defendants for arson and another indictment for arson committed two
weeks later. The other authorities cited do not pass upon this ques-
tion.

[2] As the sentences on the third and fourth counts are to be ex-
ecuted concurrently with that imposed on the second count, and there-
fore but one punishment has been imposed, it is only necessary to de-
" termine the sufficiency of that count. Evans v. United States, 153
U. S. 608, 14 Sup. Ct. 939, 38 L. Ed. 839; Billingsley v. United States,
178 Fed. 653, 662, 101 C. C. A. 465; Norton v. United States, supra,
205 Fed. 602, 123 C. C. A. 609.

Should the demurrer to the second count have been sustained? May
v. United States, 199 Fed. 42, 117 C. C. A. 420, rules this contention,
and upon the authority of that case we hold it untenable. See, also,
Marhoefer v. United States, 241 Fed. 48, 154 C. C. A. 43.

[3] The assignment that the court erred in overruling the objection
to the testimony of Mr. Mattingly, because he had not qualified as an
expert, fails to set out the testimony admitted or its full substance, as
required by rule 11 of this court (188 Fed. ix, 109 C. C. A. ix). Nor
is this assignment discussed in the elaborate brief of counsel for the
defendant. It may therefore be treated as abandoned.

[4] But, aside from this, he did qualify as an expert. After tes-
tifying that he had been working for three years on other oleomar-
garine cases and had examined the contents of many tubs during that
whole period of time, he further testified:

“Generally speaking, I can tell what a fub that is factory packed looks
like, though it may be possible for a tub that is not factory packed to be
packed almost as perfectly as a factory packed tub.”
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This was sufficient to permit him to testify as an expert, and it
was for the jury to determine the weight to be given to his testimony.
The general rule, as determined by the Supreme Court and this court,
is found in G111esp1e v. Collier, 224 Fed. 298, 301, 139 C. C. A. 534,
537, where the court quoted and followed what was said by the Su-
preme Court in Gila Valley R. Co. v. Lyon, 203 U. S. 465, 475, 27 Sup.
Ct. 145, 148 (51 L. Ed. 276):

“In the cases of all witnesses, we think the question of the admissibility of
their evidence was one within the reasonable discretion of the trial court, and
that the discretion was not abused. All the witnesses had had practical ex-
perience on rallroads, and were familiar with structures and the character
of bluffers mentioned in the evidence. There was certainly enough to call
upon the court to decide upon the admissibility of their opinions under these
circumstances, and we ought not to interfere with the decision of the trial
court in this case.”

[5] This disposes of the assignments of error filed when the writ
of error and supersedeas were granted. The amended assignment of
errors filed several months after the writ of error had been granted,
although by leave to the District Court, cannot be considered, as that
court had no power to grant such leave at that time.

[6] The additional assignments of error filed by leave of this court
are properly before us. The first is that the court erred in permitting
the witness Daly to testify that “the witness Mattingly’s statement
about the barricade was correct.” But, while the witness did testify
to that effect, he repeated what he saw and heard the defendant say
and do; the witness being a deputy collector of internal revenue, tak-
ing part in the raid with Mr. Mattingly.

The court committed no prejudicial error in overruling the objec-
tion. The other assignments are clearly without merit.

[7] As no motion for a directed verdict was made on behalf of the
defendant, the court committed no error in submitting the case to the
jury. Besides, a careful reading of the testimony satisfies that there
was substantial evidence to justify a verdict of guilty, and even if a
motion for a directed verdict had been made, the refusal would not be
error.

[8,9] As to the alleged errors in the charge of the court, it is suf-
ficient to say that no exceptions were taken to any part of the charge;
but, in view of the fact that the defendant’s liberty is at stake, we have
carefully read it, and find no prejudicial error. The only part of the
charge complained of, which it is proper to refer to, is that part in
which the court told the jury:

* “The defendant in this case has not testified in his own behalf. That is not
to be considered by the jury in any respect whatever. In our courts of jus-
tice, the defendant has a right to stand on the presumption of innocence of
the offense, and he cannot be convicted unless the government has proven the

offense or offenses charged against him, beyond all reasonable doubt, as 1
have defined the term to you.”

This it is claimed, is prejudicial error. To us it seems these re-
marks. were, if anythmg, favorable to the defendant, as it cautioned
the jury against any presumption of guilt, which may arise in their
minds from the fact that the defendant did not avail himself of the
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privilege of testifying granted by Act March 16, 1878, c. 37, 20 Stat.
30 (Comp. St. 1916, § 1465). Hanish v. United States, 227 Fed. 384,
142 C. C. A. 216.

[10] By the supplemental proceeding, brought up on the writ of
certiorari, the claim is made that the action of the court, sentencing
the defendant on the fifth count, at a term after the writ of error and
supersedeas had been obtained, which sentence had been executed, nul-
lifies the former sentence, constituting a double punishment. The
fifth count charges an entirely different offense from that charged
in the second count. The latter charges “mixing artificial coloration
with white or uncolored oleomargarine, and thereby making a product
resembling butter of a shade of yellow, for sale * * * in an at-
tempt to defraud the United States of the tax imposed by law upon
colored oleomargarine,” etc.

It charges a violation of section & of the Act of August 2, 1836, c.
840, 24 Stat. 210, as amended by Act May 9, 1902, c. 784, § 3, 32 Stat.
194 (section 6220, U. S. Comp. St. 1916). The fifth count charges a
violation of section 13 of the Act of August 2, 1886, 24 Stat. 211 (sec-
tion 6225, U. S. Comp. St. 1916). This contention is therefore with-
out merit.

Finding no error, the judgment is affirmed.

THOMS & BRENNEMAN et al. v. GOODMAN,
In re HAMILTON GAS & ELECTRIC CO.
(Circuit Court of Appeals, Sixth Circuit. August 3, 1918))
No. 3159.

1, BANKRUPTCY &=455—APPEAL—MATTERS REVIEWABLE.

In a bankruptey proceeding, where stockholders are contesting right
to levy assessments against them, in which some were not formally made
parties, Circuit Court of Appeals will nevertheless proceed to the merits,
where both sides have assumed that the order of assessment was &
final appealable order.

2., CORPORATIONS &=H44(2)—SUBSCRIPTIONS—LIABILITY OF STOCKHOLDERS.

Subsecribed, but unpaid, capital stock of a corporation, becomes, upon
its insolvency and the suspension of business, a trust fund for all cred-
itors, and, even before imsolvency, it so far has that inchoate charao.
ter as to prevent it from being surrendered or given away by the cor
poration.

3. Courts €&=372(1)—FEDERAL COURTS.

In the absence of any controiling state statute, a federal court is not
justified in declining to adopt the general rules of corporate law, ap-
proved by the Supreme Court of the United States, unless there is a
clear, definite, and settled rule to the contrary in the state.

4. COBPORATIONS @&=232(1)—LIABILITY OF STOCKHOLDERS—STATUTES.

Ohio Constitution and statutes, to the effect that a stockholder shall
be liable for the amount unpaid upon his stock, do not prevent the ap-
plication of the rule that persons buying necessarily issued additional
stock of a corporation at its market value are not liable for the differ-
ence between the par value and the purchase price.

&=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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5. CORPORATIONS &232(1)—LIABILITY OF STOCKHOLDERS,

Where an Ohio corporation, on account of impairment of its capital
stock, necessarily issues additional stock, stockholders who purchase
such stock below par at its market value will not be held liable to cred-
itors or other stockholders for the difference.

~ Appeal from the District Court of the United States for the West-
ern Division of the Southern District of Ohio; Howard C. Hollister,
Judge.

In the matter of the Hamilton Gas & Electric Company,_a corpora-
tion, bankrupt. From an order of the District Court, affirming an as-
sessment against stockholders by the referee on petition of S. M.
Goodman, trustee, Thoms & Brenneman and others appeal. Reversed
and remanded.

In November, 1904, the Hamilton Gas & Electric Company was organized
under the laws of Ohio, with an authorized capital stock of $1,000,000, and
with an authorized bond issue of the same amount. More accurately speak-
ing, this was a consolidation and reorganization of existing companies; but
for all purposes now involved there is no distinction. Seven hundred thousand
dollars of bonds and the same amount of stock were issued in payment for
the various properties and enterprises which became the property of the
corporation and for working capital, and the stock and bonds were consid-
ered fully paid by the transfer of these properties and by the cash paid in.
For the purposes of this case, the full payment of' this $700,000 of stock is
unchallenged. The remaining $300,000 of bonds and the same amount of
stock were issued at intervals over a period commencing November, 1905, and
ending October, 1907, for the purpose of acquiring additional funds needed in
the operation of the company, and after it had been in active operation from
one to three years. Part of this capital was needed for the reconstruction of
a plant destroyed by a tornado, and it is to be assumed, in the lack of present
dispute, that it was all necessary to enable it to ecarry on its business. 'I'nese
300 bonds, of $1,000 each, and each accompanied by the same amount of
stock, were mostly sold for par. The sales were made to the directors or
those active in the management of the corporation, many of whom had already
advanced considerable sums by way of loan.

In December, 1911, the company became an involuntary bankrupt. Its in-
debtedness consisted of $1,000,000 of mortgage bonds, about $110,000 of loans
and advances by or through the personal relations of directors and an
amount of general indebtedness sp trifling as to be negligible. The sale of
the mortgaged property realized sufficient to pay $495 on each bond. For the
deficiency of $5035,000, some of the bondholders filed general claims. The assets
not mortgaged seem to have been not large enough to make material change
in the situation. Thereupon the trustee filed with the referee a petition, ask-
ing that he be authorized to make an assessment against the holders of the
$300,000 of stock as if it had been subscribed for and remained wholly unpaid.
In his petition, and a supplemental petition, he named the holders of this
stock, as far as known, and eventually notice was given them, and they
made a contest before the referee. Although there was no pleading before the
referee in opposition to the petition, the matter seems to have been treated
on both sides as if there had been formal appearance and issue. The rieferee
found that, after excluding debts not entitled to share in such an assessment,
there remained $86,000 of debts which should be paid in this manner, and
which he accordingly assessed, pro rata, against the holders of this stock.
Those who had been assessed to the amount of about $50,000 filed a petition
for review. The District Judge atfirmed the referee in the main, and ordered
an assessment to the same general effect. Six of the parties named, and who
were thus assessed for about $47,000, bring this appeal.

@=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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Robert Ramsey, of New York City, for appellants.
Slayback & Harr, of Hamilton, Ohio, and Ralph R. Caldwell, of
Cincinnati, Ohio, for appellee.

Before KNAPPEN and DENISON, Circuit Judges, and WAL-
TER EVANS, District Judge.

DENISON, Circuit Judge (after stating the facts as above). [1]
We pass by any question whether an order, made as this was, when the
persons to be assessed were not parties to the record in any formal
way, is a final order subject to appeal. It has been so assumed upon
both sides, and there is no such obvious lack of jurisdiction as should
prevent us from proceeding to the merits. See Marin v. Augedahl, 247
U. S. 142, 38 Sup. Ct. 452, 62 L. Ed. 1038. :

[2] The doctrine that the subscribed, but unpaid, capital stock of a
corporation, becomes, upon its insolvency and suspension of business,
a trust fund for all creditors, and that, even before insolvency, it so
far has that inchoate character as to prevent it from being surrendered
or given away by the corporation, finds universal acceptance. The
underlying reasons for the rule and the persons by whom and the man-
ner in which the resulting rights are to be enforced are not now and
here important. No less well settled, as a matter of general corporate
law and rule of equity, is the (seeming or possible) exception to the uni-
versality of the general rule, by which exception a corporation, the
value of whose capital stock has become impaired, and which finds it
necessary to sell additional capital stock, may sell the same at the real
worth or market value thereof, in which case the purchaser does not
incur the liability of a subscriber under the general rule. This was
most explicitly declared in Handley v. Stutz, 139 U. S. 417, 11 Sup. Ct.
530, 35 L. Ed. 227, and the care with which the question was consid-
ered and decided is evidenced by the dissent of two judges, and by the
simultaneous consideration and decision of analogous problems, with
corresponding result. Clark v. Bever, 139 U. S. 96, 109, 11 Sup. Ct.
468, 35 L. Ed. 83; Fogg v. Blair, 139 U. S. 118, 126, 11 Sup. Ct. 476,
35 L. Ed. 104.* When the present case is viewed in the aspect which
it must have on the record, there is not merely analogy, but identity,
between its facts and the facts of Handley v. Stutz, so far as the latter
related to the group of stockholders who bought bonds and stock to-

1 The same rule has either been expressly adopted, or referred to with
apparent approval, quite generally by federal and state courts, where there
was no controlling statute. Gragt v. East & West Co. (C. C. A. 5, Ala.) 54 Fed.
569, 575, 4 C. C. A. 511; Toleda Co. v. Continental Co. (C. C. A. 6, Ohio) 95
Fed. 497, 515, 36 C. C. A. 155; Ingraham v. Commercial Co. (C. C. A. 8, Mo.)
177 Fed. 341, 343, 101 C. O. A. 317; Granite Co. v. Titus (C. O. A. 5, 8. C.) 226
Fed. 557, 570, 141 C. C. A. 313; Clark v. Johnson (C. C. A. 8, Ark.) 245 Fed.
442, 447, 157 C. C. A. 408; Stein v. Howard, 65 Cal. 616, 4 Pac. 662; Dummer
v. Smedley, 110 Mich. 466, 476, 68 N. W. 260, 38 L. R. A. 490; Hospes v. North-
western Co., 48 Minn. 174, 197, 50 N. W. 1117, 15 L. R. A. 470, 31 Am. St. Rep.
637; Woolfolk v. January, 131 Mo. 620, 634, 33 S. W. 432; Van Cott v. Van
Brunt, 82 N. Y. 535; Speer v. Bordeleau, 20 Colo, App. 413, 421, 79 Pac. 332;
McDovell v. Lindsay, 213 Pa. 591, 595, 63 Atl. 130; and see note in 8 L. R. A.
(N. S.) 263, 265.
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gether (139 U. S. 428, 11 Sup. Ct. 534 [35 L. Ed. 83]), and so far as
concerns the form and manner of stock issue—not necessarily as to
the justification for the discount. The Hamilton Company was a going
concern; the circumstances indicate that its existing stock was worth
less than par; it needed additional capital; it is at least probable that
bonds could not be sold for par, in such amounts and so quickly as
needed; and the case is plainly one where bonds and stock were sold
together for a gross sum. It is not alleged that they were worth any
more than was received.? There is no room for doubt that the peti-
tion and the proofs herein fail to make a case, unless Handley v. Stutz
ought not to be followed ; and the claim that it ought not to be follow-
ed rests upon the proposition that the law of Ohio is otherwise and
that the Ohio law must control. Whatever might be true as to some
of the matters argued (see Clark v. Bever, supra, 139 U. S. at page 117,
11 Sup. Ct. 468, 35 L. Ed. 8R), it has been recently held in this court
that, upon the underlying question of liability, the Ohio law must be
ascertained and applied (Kiskadden v. Steinle [C. C. A. 6] 203 Fed.
375, 378, 121 C. C. A. 559; Courtney v. Croxton, 239 Fed. 247, 249,
152 C. C. A. 235). ‘

[3,4] Clearly, in the absence of any controlling Ohio statute, we
can be justified in declining to adopt the general rules of corporate law
approved by the Supreme Court of the United States only in case we
find a clear, definite, and settled rule to the contrary in Ohio. The
Ohio constitutional and statutory provisions referred to in the Ohio
cases hereafter mentioned say only that the stockholder shall be liable
for the amount unpaid upon his stock, and it was said, in Clark v. Bev-
er, 139 U. S. 116, 11 Sup. Ct. 475, 35 L. Ed. 88:

“The recognition in the Iowa statute of the right of creditors of corpora-
tions to look to unpaid installments of stock subscriptions to obtain satisfac-
tion of their demands did not confer a new right, but is a recognition of a

right existing before the statute in virtue of the relations between a corpora-
tion and its creditors and stockholders.”

Comparison of the Ohio with the Missouri statute, quoted in Fogg
v. Blair, supra, 139 U. S. at page 125, 11 Sup. Ct. 476, 35 L. Ed. 104,
shows at least as strong a case of statutory liability in Missouri as in
Ohio, yet the Missouri statute does not prevent the full application of
Handley v. Stutz in that jurisdiction. Ingraham v. Commercial Co.
(C. C. A.8) 177 Fed. 341, 343, 101 C. C. A. 317. Hence we must con-
clude that the Ohio statute furnishes no effective distinction.

[5] It cannot be said of the Ohio decisions that they establish any
such clear and settled rule. Their distinct tendency is the other way.
All cases of stock issue resolve themselves into two classes: First, those
which are incidental to the organization of the corporation on the
launching of its business. All persons who take this stock are the orig-
inal and voluntary associates. As to this class, it may well be, as has
often been held, that the form adopted for their association is not con-
trolling and that they may be treated as subscribers solely through the

2 The proof is that the bonds, “as marketed,” were worth what they brought,
but they were “marketed” with the stock accompanying them: and this
amounts to saying that they together were worth the price received.
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effect of their acceptance of stock, issued as if on a subscription—pro-
vided that the acceptance of stock in good faith exchange for property
at an agreed valuation or as incidental to a bond purchase does not by
the local law bar further liability. The second class comprises those
incidental to the raising of additional capital for a going concern. In
many of these cases, the issue of stock is characteristically a compul-
sory sale of a corporate interest rather than a mere subscription or
voluntary joinder in a new enterprise; and while the underlying prin-
ciples in the two classes applicable to the issue—subscription or sale >—
do not furnish entirely satisfactory distinctions, the practical difference
is often convincing and controlling. The undoubted fact, known to
all, is that the capital stock of a corporation which needs additional
working capital is often, if not typically, impaired in value, and that
when the capital stock is thus impaired in value it is wholly impossible
to sell new stock at par, and the corporation, as a matter of practical
necessity, must sell it for what it is worth, or else not sell it at all. The
Supreme Court seems to have considered that such possible theoreti-
cal injury as might come to creditors through permitting sales of stock
at less than par and without liability for the balance, in those cases
where the stock could not be sold for par, was a lesser evil than com-
pelling every corporation to wind up its business or reorganize, if it had
sustained some losses and needed more invested capital. The decision
in Handley v. Stutz rests essentially upon the classification above stated
between original associates-and those who buy at its real value treasury
stock in a going concern. When we come to consider the Ohio deci-
sions, it fs clear that those pertaining to an original association, or cas-
es of the first class, cannot be taken—no matter what general language
they use—as laying down a rule for cases of the second class, so as to
obliterate the distinction which the Supreme Court of the United States
has drawn.

The Ohio decisions are said to begin with and rest upon Henry v.
Vermillion Co., 17 Ohio, 187. This contains nothing now pertinent,
save the rather casual statement that since the charter required stock
subscriptions to be paid in cash, an agreement by one subscriber to
pay in something other than cash would be invalid as a fraud upon the
other stockholders. Noble v. Callender, 20 Ohio St. 199, 208, is to
the same effect. When subscribing, the stockholder took a collateral
agreement providing that the subscription was to be paid in land.
Without any discussion, it was held that this could not be enforced to
the prejudice of creditors or costockholders. In Rouse v. Bank, 46
Ohio St. 493, 22 N. E. 293, 5 L. R. A. 378, 15 Am. St. Rep. 644, the
court first had occasion to discuss the general principle, upon which
depend all the points now involved, that the capital stock of a corpora-
tion, upon insolvency, becomes a trust fund for the benefit of credi-
tors; but the extent and character of the liability for—or as if for—
unpaid subscriptions were in no way involved. Gates v. Tippecanoe
Co., 57 Ohio St. 60, 48 N. E. 285, 63 Am. St. Rep. 705, is the first de-
cision brought to our attention or which we have found in which pay-
ment, as upon a subscription, has been enforced against one who re-
ceived stock purporting to be fully paid. It had to do with a transac-
tion by which a corporation was launched and continued in business
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1
with a stated paid-up capital of $75,000, of which, in truth and ac-
cording to property values fixed by the court, only one-half had been
paid. Such distinctions as there may be between stock so originally is-
sued at an inflated value and stock afterwards issued upon the basis
of actual value at the time of issue were not involved and were not con-
sidered. Handley v. Stutz was not mentioned, though it is not to be
doubted that some things said in the course of the opinion would apply
as well to the latter as to the former class of stock issues. In Trust
Co. v. Ford, 75 Ohio St. 322, 332,79 N. E. 474, 8 1. R. A. (N. S.) 263,
there is considerable discussion of the general rule; but it is expressly
said that the decision did not reach a case where the stock was sold
after commencing business and at its real value.

We find nothing else to support the claim that the Ohio rule is in-
consistent with Handley v. Stutz; on the contrary, there are two deci-
sions tending to support the opposite conclusion. In Peter v. Union
Co., 56 Ohio St. 181, 46 N. E. 894, there had been capital stock issued
at a discount after the corporation had been in business for some time
and when it needed additional capital. Upon insolvency, a suit was
brought to compel a holder of this discount stock to pay the difference
between this purchase price and par. After an exhaustive and fully
reported argument of counsel, in which Handley v. Stutz was cited, it
was held that the liability did not exist. It is true that the court re-
lied upon, as more or less controlling, the fact that the complaint was
made by another stockholder rather than by a creditor, and it is true
that this distinction has later been noted by the same court (Trust Co. v.
Ford, supra, 75 Ohio St. at page 338, 79 N. E. 474, 8 . R. A. [N. S.]
263); but, with all deference, we cannot see that this is a distinction in
principle. The court expressly holds, in this Peter Case, 56 Ohio St.
197, 46 N. E. 894, that if these unpaid subscriptions are assets of the
corporation, the other stockholders are entitled to have them paid in and
turned over to the creditors before the statutory double liability of the
other stockholders is enforced; and, as it was held in the Gates Case, at
almost the same time, that these unpaid subscriptions are corporate as-
sets, the decision in the Peter Case necessarily leads to the conclusion
that, under the facts of that case, there was no liability, even for the
direct benefit of creditors. The latest reference to the general subject
by the Ohio Supreme Court is in Niles v. Olszak, 87 Ohio St. 229, 234,
100 N. E. 820, Ann. Cas. 1913E, 1020. The specific question involved
was one of set-off, but the court discussed the controlling principles,
and cited, with apparent approval, Clark v. Bever, supra, to the effect
_ that where an additional stock issue was accepted at 20 cents on the
dollar, when that was more than it was worth on the market, there
was no liability for the remainder as upon a subscription. It clearly
did not occur to the court that the Ohio rule was inconsistent with
Clark v. Bever. When we remember that the Gates Case and the trus-
tee’s claims here are founded on the trust fund theory, and that the
United States Supreme Court has consistently maintained and applied
that theory, but has decided that it does not reach facts like those now
assumed which, upon the present record must be considered to show a
case like the Peter and not like the Gates Case, and, when we make
this review of the Ohio decisions, we cannot escape concluding that
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the rule of Handley v. Stutz, as to purchasers of stock and bonds,
should be applied to Ohio corporations wherever the facts make it
appropriate by showing a sale of stock based upon honest dealings and
financial necessity. The present petition is based solely on the theory
of a subscription for the full amount, upon which nothing has been
paid; the facts do not fit that theory, and the proceeding, n its pres-
ent form, must fail. Whatever liability, if any, there may be must de-
pend upon allegation and proof that the capital stock was depleted
through sales of bonds and stock at a price less than could be justified.
If the trustee wishes to propound a case with this aspect, and is ad-
vised that the right of action therefor is in him, the present petition
may be amended, and the question presented. We intimate no opinion
as to the force of an order of assessment made against stockholders
who have not joined issue, but who reserve their defense for that ple-
nary suit which must eventually be brought. Kiskadden v. Steinle, su-
pra, 203 Fed. at page 382, 121 C. C. A. 559.

Rickerson Co. v. Farrell Co., decided by this court in'75 Fed. 554, 23
C. C. A. 302, is not pertinent to the issue we have been discussing. In
that case the stock issued to Fox was in connection with what was
practically the launching of the business (“to begin the business for
which it had been organized” [75 Fed. 558, 23 C. C. A. 306]), and the
opinion distinctly shows that the case was classified under that part of
the opinion in Handley v. Stutz which declares a liability as against
original subscribers and differentiated from that part of the opinion
which refers to a later issue of stock at its market value. Kiskadden
v. Steinle, supra, likewise involved only a case of original organization
and its accompanying stock issue. Altenberg v. Grant (C. C. A. 6) 85
Fed. 345, 29 C. C. A. 185, was not only of the same class on its facts,
but depended on a statute which, as construed, forbade any sale at less
than par.

The record suggests numerous questions that will arise, if further
efforts are made to enforce a liability, upon the theory that these bonds
and stocks were sold for less than their known and fair value. Upon
that theory, is the right of action in the trustee, as for the recovery of
a corporate asset, or in the creditors who are injured, as for a fraud?
Is the actual value of the stock sold, or the good faith exercised in
fixing a price, the controlling criterion? Whatever the rule.as to ordi-
nary commercial creditors, is there a presumption that one who buys
a mortgage bond does so upon the faith of a supposed liability to pay
the capital stock, if it has not been paid; and, if there is such presump-
tion, is it merely prima facie, or is it so violent as to be conclusive?
Are the customary and natural investigations made by or for one about
to buy mortgage bonds in large amount likely to disclose the truth as
to its capital stock, so as to raise any presumption of knowledge or of
ignorance on that subject? Upon this theory, is the rule of set-off the
same as upon the theory of a subscription? Upon the subject of es-
toppel as against a creditor who knew that the capital stock was issued
as fully paid, is one who buys a mortgage bond in any better position
than his vendor? Whatever the rule as to the second purchasers of
subscribed stock or the original takers of additional stock later sold
at a discount, are those who later purchase the latter class of stock,
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supposing it to be full paid, liable if it is not? We think it would be
premature to discuss these and other suggested questions, until the
facts are more fully developed.

The order appealed from is reversed, and the case remanded for fur-
ther proceedings in accordance herewith.

VIRGINIA BOOK CO., Inc., v. SITES.
In re MAGEE.
(Circuit Court of Appeals, Fourth Circuit. April 30, 1918)
No. 1618.

BANKRUPTCY €&140(3)—PROPERTY PASSING To TRUSTEE—Go0Ds HELD oN CON-
SIGNMENT.

Under Code Va. 1904, § 2877, providing that all property or stock ac-
quired or used in the business of a trader, doing business in his own name
and not displaying by a sign the name of any partner or principal, shalt
be liable for 'his debts, the trustee in bankruptcy of such a trader takes
title to his stock, including goods held on consignment.

Appeal from the District Court of the United States for the Western
District of Virginia, at Roanoke; Henry C. McDowell, Judge.

In the matter of C. H. Magee, bankrupt; D. P. Sites, trustee.
From a decree confirming an order of the referee requiring the Vir-
ginia Book Company, Incorporated, to surrender property, that com-
pany appeals. Affirmed.

E. W. Poindexter, of Roanoke, Va., and S. S. P. Patteson, of Rich-
mond, Va. (Poindexter, Hopwood & Poindexter, of Roanoke, Va., and
J. H. Rives, Jr., of Richmond, Va., on the brief), for appellant.

Robert W. Kime, of Roancke, Va., for appellee.

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis-
trict Judge. :

KNAPP, Circuit Judge. On September 8, 1916, C. H. Magee, a
bookseller and stationer of Salem, Va,, filed his petition in voluntary
bankruptcy, and adjudication followed the next day. He had been for
a year or more the local agent of appellant for the sale on commis-
sion of schoolbooks consigned to him under an unrecorded contract
by which the legal title of the books remained in the book company.
Two days before his petition was filed, and when appellant had rea-
sonable cause to believe that Magee was insolvent, it canceled his
agency and repossessed itself of such of its books as he then had on
hand, amounting in value to about $450. Upon petition of the trustee
in bankruptcy, and after hearing, the referee ordered a return of the
books, or their equivalent in money, and this order was confirmed by
the District Court. The book company appeals.

The trustee’s contention is based upon section 2877 of the Virginia
Code, which reads as follows:

“If any person transact business as a trader, with the addition of the
words ‘Factor,’ ‘Agent,’ ‘and Company,’ or ‘and Co.,” and fail to disclose the

@==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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name of his principal or partner, by a sign in letters easy to be read, placed
conspicuously at the house wherein such business is transacted, * * * or
if any person transact such business in his own name, without any such addi-
tion, all the property, stock, and choses in action acquired or used in such
business shall, as to the creditors of any such person, be liable for the debts
of such person. This section shall not apply to a person transacting such
business under a license to him as an auctioneer or commission merchant.”

There was no compliance with this provision. The sign on Magee’s
store gave no indication that he was agent for any of the goods offer-
ed by him for sale, and he was not licensed to do business as an auc-
tioneer or commission merchant. Moreover, the books received from
appellant were intermingled with those procured from other parties
and to all appearance constituted part of the bankrupt’s stock in trade.
In Hoge v. Turner, 96 Va. 624, 632, 32 S. E. 291, 294, it was said:

“The purpose of the Legislature in enacting the statute, as the title to the
original act passed March 28, 1839, shows, was to prevent persons carrying on
business under false or fictitious names and firms. The object was to pre-
vent fraud, to compel any person transacting business as a trader to disclose
the name of the real owner of the business, if any other there be, to prevent
any shifting or evasion of ownership and liability for debts in case of con-
troversy, and to preclude the assertion of secret claims of ownership against
creditors of him who has conducted the business, possessed the property, and
appeared to be its owner.”

To the same effect are Edmunds v. Hobbie Piano Co., 97 Va. 588,
34 S.E. 472, and Partlow v. Lickliter, 100 Va. 631,42 S. E. 671. And
this court, in the recent case of American Piano Co. v. Heazel, 240
Fed. 410, 153 C. C. A. 336, although dismissing the petition to super-
intend and revise, revertheless took occasion to say:

“In passing, we think * * * it not amiss to say that we have examined
this case upon its merits, and that if the same were here by the proper methéd

we would, with reluctance, feel it our duty to affirm the judgment of the court
below.”

Granting, as appellant contends, that in each of these cases the op-
posing creditor had or claimed a lien upon the property in dispute,
there is nothing in any of the opinions to suggest that they were de-
cided upon that ground. Every implication is to the contrary. Nor
does it appear that the courts of Mississippi, which has an almost iden-
tical statute, have made any distinction in giving it effect between lien
creditors and general creditors. However that may be, the question
here considered has not been an open one in this court since its de-
cision in Chesapeake Shoe Co. v. Seldner, 122 Fed. 593, 58 C. C. A.
261. Without repeating the discussion, it is enough to say that it was
there held, under this Virginia statute, that the trustee in bankruptcy
of a trader doing business in his own name takes title to all the stock
in his store, including goods held by him on consignment, to which he
did not have title as between himself and the consignor. Among oth-
er things, it was said:

“To all intents and purposes, so far as his creditors’ rights are con-
cerned, this statute vests in the trader the title to the consigned goods. It

precludes the assertion of secret claims of ownership by the consignor. In
other words, it avoids the title of the consignor and gives title to the trader.”



48 ’ 254 FEDERAL REPORTER

The only difference between that case and the case at bar is that in
the former the consigned property was in the possession of the con-
signee when bankruptcy proceedings were commenced against him,
while in this case the consignor, with reasonable cause to believe that
the consignee was insolvent, and presumably for that reason, repos-
sessed itself of the property just before the consignee filed his peti-
tion. But we are clearly of opinion that the mere change of possession,
under the circumstances here disclosed, cannot serve to sustain the
distinction contended for by the appellant. To hold otherwise would
be to defeat in large degree the declared purpose of the statute and
open the door to its easy evasion. If the bankrupt’s failure to comply
with this statute operated to vest in him quoad his creditors the title
to the books in question, as was decided in Chesapeake Shoe Co. v.
Seldner, supra, it seems evident that the consignor could not as against
creditors reinvest itself with title by taking possession of the property
when the bankruptcy of the consignee was impending and the necessary
effect of its act was to give it a preference. In other words, since the
statute made these books, notwithstanding the concealed reservation
of title, the property of the bankrupt quoad his creditors, the book
company had no more right to them as against creditors than it had to
any other property belonging to his estate. It results that the transac-
tion under review was a voidable preference, and the trustee is there-
fore entitled to recover the books or their value. We have examined
the various cases cited by appellant, but they all relate to recording
acts or other state laws which present a different question.

Accepting, as we are bound to do, the construction which the Vir-
ginia Supreme Court of Appeals appears to have given to this trader’s
statute, and taking into account the applicable provisions of the Bank-
ruptcy Act, we deem it not doubtful that the decree appealed from
should be affirmed.

WILLIAMS et al. v. UNITED STATES.
(Circuit Court of Appeals, Fifth Circuit. October 30, 1918)
No. 3179.

INTOXICATING LIQUORS &=254—INTERSTATE SHIPMENTS—SUIT FOR FORFEI-
TURE—COSTS.
Where a claimant unsuccessfully defends a suit under Criminal Code,
§ 240 (Comp. St. 1916, § 10410), for forfeiture of liquors shipped without
proper labels, the court may, where the facts justify it, adjudge the
costs and expenses against him.

In Error to the District Court of the United States for the South-
ern District of Georgia; Emory Speer, Judge.

Suit by the United States against 530 Packages of Spmtuous and
Intoxicating Liquor; Wiley Williams and George Davis, claimants.
Judgment for the United States, and claimants bring error. Affirmed.

This suit was commenced by a libel in rem for the seizure and forfeiture
of some 530 packages of spirituous and intoxicating liquors, described as con-
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tained in two certain freight cars located on the Ocilla, Pine Bloom & Val-
dosta Railroad at Mobley’s Siding, in the county of Irwin, state of Georgia,
as shipped by one Wiley Williams and one George Davis, in violation of the
provisions of section 240 of the Criminal Code of the United States (Act
March 4, 1909, c. 321, 35 Stat. 1137 [Comp. St. 1916, § 10410]).

The libel contains four counts, the first two of which charged that the
shipment of said liquors in interstate commerce was from the city of Fitz-
gerald, in the state of Georgia, to the city of Jacksonville, in the state of
Florida, and the third and fourth counts charged that the shipment was
from Leilaton, in the county of Coffee, in the state of Georgia, to the city of
Jacksonville, in the state of Florida.

Upon filing the libel a warrant of seizure was duly issued, and on the fol-
lowing day an order was issued for the removal of the said carloads of lig-
uors from said Mobley’s Siding to the city of Macon. Three days after said
order of removal, said Wiley Williams and George Davis, the plaintiffs in
error, intervened, claiming to be the owners of said property, and alleging
that the property libeled was expensive to keep, and that pending the ad-
judication the delay would work damage and injury to the claimants, and
thereupon prayed that the property should be delivered to the claimants,
and that the court should appoint the proper persons to appraise said prop-
erty, and thereupon that claimants should have the privilege of bonding
the same. This intervening claim was followed by an amendment denying
all the allegations of the libel with regard to the shipment of the property,
and especially alleging as follows:

“Interveners further show to the court that on the 27th day of April, 1916,
they delivered said two cars of intoxicating liquors to the Ocilla Southern
Railroad Company, to be by it and its connecting carriers, transported, one
car to Lax, Ga., and one car to Metz Siding, Ga., which shipments were en-
tire intrastate. Thereafter some trouble, confusion, and excitement arose
over the fact that said two cars of intoxicating liquors were located at said
Lax and said Metz Siding, and various parties living in the vicinity of said
rural stations evidenced a desire to take charge of the whole or a portion
of said two cars of intoxicating liquors. Thereupon the Ocilla, Pine Bloom
& Valdosta Railroad Company, on whose line said two cars were situated,
moved said cars to Leilaton, Coffee county, Ga., in order that the same
might be protected and preserved. After said two cars of intoxicating lig-
uvors had been moved to Leilaton, interveners conferred with Reason Hen-
derson, the president of said Ocilla, Pine Bloom & Valdosta Railroad Com-
pany, and informed the said Reason Henderson that if they could legally do
so it was their purpose and desire to reship said two cars of intoxicating
liquors to the city of Jacksonville, Fla., at the same time advising the said
Henderson that before said cars could be shipped to the state of Florida it
would be necessary for them to prepare said packages of liquor for interstate
shipment, and reguested the sald Reason Henderson to consult with the
counsel for the railroad company, and ascertain from such counsel whether
it was legal and lawful to ship two cars of liquors out of the state of Georgia
into the state of Florida, provided that the laws with reference to interstate-
shipments of intoxicating liquors were complied with.”

No proceedings to bond the property appear thereafter to have been taken.

The case was brought to trial before a jury, which rendered a general ver-
dict for the United States. Thereupon the court entered a decree of forfei-
ture of the property and rendered judgment as follows:

“And it is further ordered and decreed that the said 530 packages of
spirituous and intoxicating liquors be, and the same are hereby, condemned
and forfeited to the United States of America, and that ‘each and every
package of said spirituous and intoxicating liquors be, by the marshal of
this court, forthwith delivered to the Secretary of the Treasury of the Unit-
ed States, or his authorized agent, taking his receipt therefor. Said liquors
to be disposed of as the said Secretary of the Treasury shall direct. And it
is further ordered, adjudged, and decreed that the United States of Ameri-
ca do have and recover from the said claimants, to wit, Wiley Williams and
George Davis, all costs of court, including freight charges incurred in trans-

254 F.—4
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porting said spirituous and intoxicating liquors from the point or points
where seized by the marshal to Macon, Ga., and all expenses for guarding
and storing said spirituous and intoxicating liquors while in the possession
of the marshal, and all other costs and expenses of every kind and character,
not hereinbefore paid by said claimants, incurred by this litigation between
said claimants and the United States of America, with right of execution
therefor, leave being now reserved to the United States of America to enter
thereafter such supplemental judgment as may be necessary for proper fixing
the exact amount of recovery; and, in case said costs and expenses, or any
part thereof, are not paid by said claimants, and in the event the Secretary
of the Treasury shall accept said liquors, such costs or expenses, or any
unpaid part thereof, be and the same are hereby adjudged, decreed, and di-
rected to be paid by the United States.

“This the 9th day of March, 1917.”

On May 23, 1917, the following supplemental judgment was entered:

“The jury bhaving returned a verdict in favor of the United States in the
above case, and a judgment having been entered thereon on the 9th day of
March, 1917, with the right reserved therein to take a supplemental judg-
ment for all costs of court as soon as the exact amount of same could be de-
termined, and the exact amount of said costs having been this day ascertain-
ed, it is therefore ordered, adjudged, and decreed that the United States do
have and recover from the claimants in said cause, to wit, Wiley Williams
and George Davis, in the sum of $1,867.53, costs of court, said amount being
itemized as follows:

Clerk’s costs:
Attorney’s docket £ee.....civeenricacsnsneciasicscssnsccssees $ 2000
Other CoStS (ClerK'S). v uivveeeseseerosenssesannsosacsaaassnnss 44.90
Marshal's costs:
Guard hire from June 16 to 26, 1916, inclusive, day guard. at

$250 Per QaF. .. ittt ittt e i et 27.50
Guard hire from June 16, 1916, to March 22, 1917, night guard,

at $2.50 per night, 280 nights at $2.50..........0 ... cvunn 700.00
Rent of storage room from June 17, 1916, to March 22, 1917,

at $1 per day (279). ..ot it iiiiiii it ittt et 279.00
Freight on two carloads liquor from Mobley’s Siding, Berrien

_county, to Macon, Ga., upon order of court................ 569.68

Fees of marshal serving orders, and expenses of travel to serve
same, and expenses of deputies guarding said liquor in transit 57.30
Hack fares from marshal’s office to place of storage, from June

17, 1916, to March 22, 1917. ... .. viverrecccancnnnnn 4.75
Two heavy locks, at $1.25 each........... 2.50
Carpenter putting locks on, staples, etC.....ocevivreiinnrnnnes 1.50

Other costs:
WItNESS” £0ES e v e verrveraoesonseasccocasnnsensaneonsssnnsoanes 160.40
Sotal L iiieiiiiiiieteitieiieenictiaiiaeraianses. $1,867.53

Thereupon said Wiley Williams and George Davis sued out this writ of
error, assigning errors as follows:

‘(1) Because the court erred in the judgment of March 9, 1917, in con-
demning the claimants to pay the costs in said action.

“(2) Because the court erred in said judgment of March 9, 1917, in con-
demning the claimants to pay the costs of seizing, guarding, removing, and
storing the liquors therein mentioned, for the reason that in and by said
judgment the court decreed the liquors therein mentioned to have been for-
feited to the United States as of the date of the original seizure, and all ex-
penses incident to the same accruing subsequent to that date should have
been adjudged to bave been paid by the United States.

“(3) Because the court erred in said judgment of March 9, 1917, in con-
demning the claimants to pay the expenses incident to the seizure, remov-
ing, storing, and guarding said liquors subsequent to the seizure thereof, for
the reason that the court should have adjudged that said liquor be sold and
said costs and expenses paid out of the fund realized from said sale.
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“(4) Because the court erred in said judgment of May 5, 1917, in condemn-
ing the claimants to pay costs of court, amounting to $1,867.53.

*(5) Because the court erred in said judgment of May 5, 1917, in condemn-
ing the claimants to pay the items included in said judgment under the head
of ‘Marshal's Costs,’ for the reason, said property having been adjudged to be
forfeited to the United States as of the date of the original seizure, the
United States should have been condemned to have paid the expenses inci-
dent to preserving and keeping said property subsequent to said date, and
for the further reason that the court should have, in and by said judgment,
directed that the liquors therein mentioned should be sold, and the costs
and expenses incident to preserving and keeping the same paid out of the
fund realized from said sale.”

Alexander Akerman and Charles Akerman, both of Macon, Ga,
for plaintiffs in error.
E. M. Donalson, U. S. Atty., of Macon, Ga.

Before PARDEE, WALKER, and BATTS, Circuit Judges.

PARDEE, Circuit Judge (after stating the facts as above). Wheth-
er the court erred in adjudging costs and expenses attendant upon
the seizure in this case against the intervening claimants depends
upon the facts in the case, as shown by the transcript before us, and
as this shows no bill of exceptions, nor any agreed statement of facts,
and as the verdict of the jury was against the interveners and in
favor of the United States on all the issues involved, it follows that
the only facts we can consider are those shown by the pleadings.
Looking to the pleadings, we find that the plaintiffs in error were the
original violators of the law, rendering the seizure proper and neces-
sary, and through their intervention the proceedings were delayed
nearly 10 months, thereby largely increasing all the costs and expens-
es incurred for the preservation of the property pending the final judg-
ment of the court, and we conclude that the plaintiffs in error were
properly held responsible for all the costs and expenses incurred from
the beginning of the suit. See Clara O. Burns, Adm’x, et al. v. Julius
W. Rosenstein et al.,, 135 U. S. 449, 10 Sup. Ct. 817, 34 L. Ed. 193.

This view of the case is decidedly strengthened by the admission
of the interveners in the amendment to their claim to the effect that
they originally shipped the liquors for distribution in the state of
Georgia as an intrastate shipment, which would have been in viola-
tion of the laws of the state of Georgia, wherein said liquors were
contraband and liable to seizure and forfeiture See Laws Ga. 1915
(Extra Sess.) p. 88. Taking this view of the case, none of the errors
assigned is well taken,

The judgment of the District Court should be affirmed; and it is
so ordered,
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WILLIAMS v. UNITED STATES.
(Circuit Court of Appeals, Fifth Circuit. October 24, 1918.)
No. 3221.

WIrNESsES €&=337(5)—EVIDENCE OF FoRMER CONVICTION.
A defendant in a criminal case, who elects to take the witness stand,
is subject to all the rules and tests applicable to other witnesses, and
renders admissible records of former convictions for felony.

In Error to the District Court of the United States for the Southern
District of Georgia; Beverly D. Evans, Judge.

Criminal prosecution by the United States against Charles T. Wil-
liams. Judgment of conviction, and defendant brings error. Af-
firmed.,

John R. Cooper, of Macon, Ga., for plaintiff in error.
E. M. Donalson, U. S. Atty., of Macon, Ga. (Wallace Miller, Asst.
U. S. Atty., of Macon, Ga., on the brief), for the United States.

Before WALKER and BATTS, Circuit Judges, and SHEPPARD,
District Judge. ' :

SHEPPARD, District Judge. The plaintiff in error was tried and
convicted for the offense denounced by section 3258 of the Revised
Statutes (Comp. St. 1916, § 5994). It was the usual indictment of
four counts in such cases, and plaintiff in error was convicted on all
counts, and assigns as error here the admission in evidence over his
objection of the records of two previous copvictions of plaintiff in the
same court for the same offense. There are two other assignments
mentioned in the brief, but not argued, to the effect that the court
erred in not permitting the accused to make an uninterrupted state-
ment of his defense to the jury, and the refusal of the court to admit in
evidence a letter from one Jule Ingram to Walter Simmons, exculpa-
tory of the latter of any connection with the alleged illicit distillery.

The record shows that during the progress of the trial the defend-
ant elected to take the witness stand in his own behalf, and so became
subject to all the rules and tests applicable to any other witness, and
was confronted with the record of his previous convictions, the pun-
ishment for which may be two years in a penitentiary, and by section
335, Federal Penal Code (Act March 4, 1909, c¢. 321, 35 Stat. 1152
[Comp. St. 1916, § 10509]), is made a felony. What is said, and the

“authorities cited in support of our conclusion, in Robert Lee Gordon v.
United States, 254 Fed. 53, — C. C. A. —, decided at this term,
disposes fully of this assignment, as well as the objection that the
accused was not allowed to make a statement to the jury. There
was no error in excluding from the jury what purported to be a copy
of the “Ingram letter.” Its contents were clearly hearsay, and it ap-
pears to have been previously excluded on objection of defendant
below. It was wholly irrelevant to any issue in the case. The evi-

@=oFor other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indezes
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dence on the whole, if believed by the jury, was sufficient to support
the verdict.

We find no error, and the judgment is affirmed. It will be so or-
dered. '

GORDON v. UNITED STATES.
(Circuit Court of Appeals, Fifth Circuit. October 24, 1918))
No. 3214.

1. CrpNAL Law &=2369(1)—BviDENCE—OTHER OFFENSES.

Evidence of other offenses, and independent crimes and convictions,

are incompetent to establish the guilt of an accused.
2. CRIMINAL LAW &=376—EVIDENCE—BAD CHARACTER.

Unless the accused_has introduced evidence of his good character, the
proseeution cannot introduce evidence of his bad character and habits as
part of its case.

8. WITNESSES €&=337(5)—IMPEACEMENT OF AccUSED—OTHER OFFENSES.

Where accused took the stand in bis own behalf, he could be impeach-
ed, like any other witness, by proof of his prior conviction of an offense,
which Penal Code, § 335, made a felony; the evidence being restricted to
that purpose. .

In Error to the District Court of the United States for the South-
ern District of Georgia; Beverly D. Evans, Judge.

Robert Lee Gordon was convicted of violating Rev. St. § 3258
(Comp. St. 1916, § 5994), by having in his custody and control a dis-
tilling apparatus, etc., and he brings error. Affirmed.

Chas. Akerman, of Macon, Ga., for plaintiff in error,
E. M. Donalson, U. S. Atty., of Macon, Ga.

Before WALKER and BATTS, Circuit Judges, and SHEPPARD,
District Judge.

SHEPPARD, District Judge. The plaintiff in error, Robert Lee
Cordon, was tried and convicted in the Southern district of Georgia
on the usual indictment of four counts for a violation of section 3253
of the Revised Statutes (Comp. St. 1916, § 5994), namely, having in
his custody and control and set up a distilling apparatus in violation
of statute, and with operating, etc., a distillery for which no bond had
been given to ‘the United States in conformity to law. During the
progress of the trial the defendant volunteered as a witness in his own
behalf, and on cross-examination by the United States Attorney was
confronted by the record of a previous conviction for the same of-
fense in the same court two years before, to which objection was
made, and exception taken to the order of the judge overruling the
objection. This exception constitutes the only assignment on this writ
of error.

[1,2] The plaintiff in error complains that the admission of this
evidence went to impeach the character of the defendant and was
strongly prejudicial to his defense in the trial. That evidence of
other independent crimes and convictions to establish the guilt of an

&=oFor other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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accused are incompetent is well settled. Dyar v. United States, 186
Fed. 614, 108 C. C. A. 478, and cases cited. And it also is true that,
unless the accused has introduced evidence of good character, the
prosecution cannot introduce evidence of his bad character and hab-
its as part of its case. Thompson v. Bowie, 4 Wall. 463, 18 1. Ed.
423; Williams v. United States, 168 U. S. 382, 18 Sup. Ct. 92, 42
L. Ed. 509. -

[3] When, however, the defendant in a criminal trial in a United
States court takes the stand as a witness in his own behalf, he does
so at his own election, and, by the federal practice, as a witness he
becomes subject to all the rules and tests applicable to any other wit-
ness, and to test his credibility he may be interrogated as to all mat-
ters affecting his credibility. ~ He may be impeached, like any other
witness, by proving that he has been convicted of a felony; the pun-
ishment provided in the statute for the offense of which the plaintiff
had previously been convicted made it a felony. Section 335, Fed-
eral Penal Code (Act March 4, 1909, c. 321, 35 Stat, 1152 [Comp. St.
1916, § 10509]). It is well for the judge to instruct the jury as to
the limitations of such evidence, that it is not to be considered as proof
that the accused is guilty of the offense of which he is charged, but
only to affect his credibility as a witness. The record shows that the
trial judge safeguarded the rights of the defendant with a proper
instruction as to the effect of the previous conviction.

There was no error in the admission in evidence of the record of
defendant’s previous conviction for the purpose it was offered, cir-
cumscribed as it was with an appropriate instruction to the jury.
5 Ency. of Supreme Court Reports, 128: Reagan v. United States,
157 U. S. 301, 15 Sup. Ct. 610, 39 L. Ed. 709; Caminetti v. United
States, 242 U. S. 493, 37 Sup. Ct. 192, 61 L. Ed. 442, 1,. R. A, 1917F,
502, Ann, Cas. 1917B, 1168.

The judgment, therefore, must be affirmed; and it is so ordered.

AMERICAN SURETY CO. OF NEW YORK v. BELLINGHAM NAT. BANK
et al.

(Circuit Court of Appeals, Ninth Circuit. December 2, 1918.)
No. 3183. ‘

1. MUNICIPAL CORPORATIONS &347(2)—CONSTRUCTION CONTRACTS—SURETY
~—PRIOR ASSIGNMENTS.

Under the settled law of Washington, a bank which has advanced
money to a contractor, which was expended in paying for labor and ma-
terials used in making a city improvement, and has taken an assign-
ment of city warrants therefor, has an -equity superior to that of a
surety on the contractor’s.bond.

2. Courrs €=365—FEDERAL COURTS—FOLLOWING STATE DECISIONS.

A rule established for years by the highest court of a state, affecting
the rights of parties arising out of contracts for municipal improvements
and sureties on statutory bonds given by the contractor, if fixed and defi-
nite, and uniform in application, should be followed by the federal courts.

@ For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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Appeal from the District Court of the United States for the North-
ern Division of the Western District of Washington; Jeremiah Net-
erer, Judge.

Suit in equity by the American Surety Company of New York
against the Bellingham National Bank, the City of Bellingham, and
others. Decree for defendants, and complainant appeals. Affirmed.

Hastings & Stedman, of Seattle, Wash., Kellogg & Thompson, of
Bellingham, Wash., and Livingston B. Stedman, of Seattle, Wash,,
for appellant.

Sather & Livesey and George Livesey, all of Bellingham, Wash,,
for appellees.

Before GILBERT and HUNT, Circuit Judges, and WOLVER-
TON, District Judge.

GILBERT, Circuit Judge. The appellant brought a suit to enjoin
the city of Bellingham, Wash., from paying to the Bellingham Na-
tional Bank certain warrants of the city. The city had made two
contracts with Moran Bros. for street improvements, one of date July
29, 1916, for the improvement of Maryland street, the other of date
September 22, 1916, for the improvement of Iowa street. On both
contracts the appellant became surety on the bonds of the contractors ;
the first bond being dated July 27, 1916, and the second September 20,
1016. The bank advanced to the contractors money to prosecute both
contracts, and took assignments of warrants from them; one assign-
ment on September 11, 1916, for advances on the Maryland street con-
tract, and one on October 20, 1916, for advances on the Iowa street
contract. At the time of the completion of the contracts no payment
had been made by the city on either contract. The bank had advanced
considerable sums on each contract, all of which were used in pay-
ment for labor, supplies, and material, in the improvements. Claims
in considerable amounts for sums which had not been paid by the con-
tractors were filed against the bonds; all the items thereof being valid
claims against the bonds under the law of Washington. The contrac-
tors were insolvent. It was the contention of the appellant that its
right of lien was superior to that of the bank, and the bank contended
that, having paid various claims for labor, material, and supplies ac-
tually used in the construction of the improvements, its equity was
superior to that of the appellant. The contract price of the improve-
ments was not sufficient to pay all the sums so advanced by the bank
and the claims presented against the bonds.

[1] The court below held that the equities were with the bank, dis-
tinguished the case from Prairie State Bank v. United States, 164
U.S. 227, 17 Sup. Ct. 142, 41 L. Ed. 412, on the ground that in the
latter case the assignment of warrants was prohibited, and distinguish- -
ed it from Title Guaranty & Surety Co. v. Dutcher (D. C.) 203 Fed.
167, on the ground that in that case no account was kept of the par-
ticular work on which the borrowed money was disbursed, and dis-
tinguished it from the decision of this court in First Nat. Bank v. City
Trust, Safe Deposit & Surety Co., 114 Fed. 529, 52 C. C. A. 313, on



56 254 FEDERAL REPORTER

the ground that in that case no equities obtained in favor of the bank,
evidently meaning that there was nothing to show that the money loan-
ed by the bank to the contractor in that case was actually devoted to
the payment of labor or material for which lienable claims would have
arisen against the contractor’s bond. Without entering into discus-
sion of the points of difference between the present case and the de-
cisions so cited, we are disposed to hold that the decision here appealed
from should be sustained on the ground that in the state of Wash-
ington it is now, and has for many years been, the settled law that,
where a contractor has assigned to a bank the sums to become due on
a city contract as collateral for advances, payments due to the contrac-
tor in case of his default are to be applied first to repay such advances.
It is sufficient to cite Northwestern Nat. Bank v. Guardian C. & G.
Co., 93 Wash. 635, 161 Pac. 473, and Title G. & S. Co. v. First Nat.
Bank, 94 Wash. 55, 162 Pac. 23. In the first of those cases the court
said:

“We find no merit in the claim that the bonding company has a superior
equify in this fund over that of the bank. It has no equity in the fund as
against the bank, which paid its money on the strength of assignments of the
fund at a time when the contractors had full right to collect and dispose of
the fund as they saw fit, Moreover, it is an admitted fact in this case that
the money advanced by the bank was actually used by the contractors in
the performance of the contract, thus diminishing the bonding company’s

liability by just the amount advanced. The equities are obviously with the
bank.”

[2] Such alocal rule, affecting rights of parties arising out of munic-
ipal contracts for street improvements and sureties on bonds filed in
pursuance of statutory provisions, if fixed and definite and uniform in
its application, should be followed by a federal court in a case where,
as here, no question of general or commercial law or of rights under
the federal Constitution or the laws of Congress is involved. In Co-
lumbia Digger Co. v. Sparks, 227 Fed. 780, 142 C. C. A. 304, we fol-
lowed the decision of the Supreme Court of Washington in holding
that sureties on a statutory bond of a contractor for a public improve-
ment have the right to have the proceeds of the contract applied in
payment for labor and material furnished under said contract in pref-
erence to the right of an assignee to receive the same as payee of a
pre-existing debt. We said:

“That doctrine has become the settled rule in Washington, and the sure-
ties on the contract in question had the right to rely upon it as the law of
that state, and we may assume that they did so when they became sureties
upon the contract. A federal court ought not to upset the rule thus estab-
lished by the Supreme Court of a state for the guidance of its own citizens,
unless that rule is against the very decided weight of authority”

—citing Detroit v. Osborne, 135 U. S. 492, 10 Sup. Ct. 1012, 34 L.
- Ed. 260, in which it was said:

“There should be, in all matters of a local nature, but one law within the
state; and that law is not what this court might determine, but what the
Supreme Court of the state has determined”

—and citing, also, Equitable Life Assur. Society v. Brown, 213 U.
S. 25, 44, 29 Sup. Ct. 404, 410 (53 L. Ed. 682)3 in which it was said:
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“The decisions of the highest court of New York are therefore binding up-
on this court as to the meaning and effect of the charter of the defendant,
and as it is a New York company and the contract is a New York contract,
executed and to be carried out therein, its meaning and constriction, as held
by the highest court of the state, will be of most persuasive influence, even
if not of binding force.”

See, also, Claiborne County v. Brooks, 111 U. S. 400, 410, 4 Sup.
Ct. 489, 28 L. Ed. 470; Snare v. Friedman, 169 Fed. 11, 94 C. C. A.
369, 40 L. R. A. (N. S) 367; Keystone Wood Co. v. Susquehanna
Boom Co., 240 Fed. 296, 153 C. C. A. 222.

The judgment against the appellant for $133.25 on the claim of
Morse Hardware Company, having been entered inadvertently, as it
is admitted, the decree below should be modified accordingly. As so
modified, the decree is affirmed.

UNITED STATES v. MINOR et al.
(Circuit Court of Appeals, Fourth Circuit. October 1, 1918.)
No. 1621.

1. DESCENT AND DISTRIBUTION &=213§ — LANDS OF DECEASED JUDGMENT
DEBTOR—JURISDICTION OF EQUITY.

The federal District Court has jurisdiction of a bill in equity by the
TUnited States to subject to payment of a judgment North Carolina land
which had descended to heirs of the judgment debtor; there being no per-
sonal assets, and it being necessary to bring in the heirs, etc., for, since
Laws 1846-47, ¢ 1, lands descended to heirs of the judgment deblor can-
not be sold on execution, etc., and Revisal N, C. 1805, § 68, conferred ju-
risdiction on the superior court to grant relief, ete.

2. CREDITORS’ SUIT &=1—JURISDICTION.

Courts of equity have jurisdiction to entertain suits in the nature of
creditors’ bills for the purpose of administering estates, marshaling as-
sets, and adjusting equities.

Appeal from the District Court of the United States for the West-
ern District of North Carolina, at Greensboro; James E. Boyd, Judge.

Bill by the United States against J. B. Minor, administrator of C.
Q. Ward, deceased, and others. From a decree dismissing the bill (243
Fed. 953), complainant appeals. Reversed.

William C. Hammer, U. S. Atty., of Ashboro, N. C., for appellant.
George S. Bradshaw, of Greensboro, N. C., for appellee.

Before KNAPP and WOODS, Circuit Judges, and CONNOR, Dis-
trict Judge.

CONNOR, District Judge. This cause was before the court at the
May term, 1916. 235 Fed. 101, 148 C. C. A. 595. The facts material
to the decision of this appeal are set forth in the opinion of Judge
Woods. The court, in that appeal, having held that the cause of ac-
tion on the judgments recovered by plaintiff, was not barred by the
statute of limitation, the district attorney presented to the court a de-
cree directing that the lands described in the bill, which descended to
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defendants, heirs at law of the judgment debtor, C. O. Ward, deceased,
and conveyed by them to defendant M. J. Wrenn, be sold for the pay-
-ment of the judgments. The District Judge, for the reasons set out
in his opinion, in the record, declined to sign the decree, and dismissed
the bill. From this decree, the district attorney appealed. The Dis-.
trict Judge, giving full force to the decision of this court, was of the
opinion that the collection of the judgments should be enforced by an
execution, or writ of fieri facias. Recognizing the fact that the de-
fendants, heirs at law, and the purchasers of the land were entitled to
a day in court, before the lands were subjected to sale, he suggests
that this could have been accomplished by motion in the original cause,
with a citation to them to show cause why the writ should not issue—
that the bill in equity could not be entertained.

[1,2] The learned judge overlooked the fact that by the laws of
the state of North Carolina lands descending to the heirs of a judg-
ment debtor cannot be sold under execution issuing on the judgment.
The act of the Legislature of 1784 (chapter 1) gave to the judgment
creditor of a person deceased, the right to have a writ of scire facias
issue to the heirs at law, directing them to show cause why an execu-
tion should not issue. Upon the return of the writ, the heirs could,
upon proper averment, have an issue tried to ascertain whether there
were any personal assets in the hands of the administrator. If this
issue was found against the heirs, execution issued against the lands.
This statute was repealed by the act of 1846 (Laws 184647, c. 1),
and provision made for subjecting the lands of the deceased debtor
by means of a petition by the administrator, filed in the court of pleas
and quarter sessions. Richmond Cedar Works v. Stringfellow (D.
C) 236 Fed. 264. Jurisdiction was thereafter conferred upon the
superior court to grant relief. Rev. 1905, c. 1, § 68.

Lands descended cannot be sold under execution. To do so would
disturb the statutory system prescribing the method of administration
of estates of deceased persons. In this case it may have been more
orderly for the administrator to have proceeded under the statute.
It has been held by the Supreme Court of this state that, if he fails
to do so, the creditor may institute the proceeding. Courts of equity
have jurisdiction to entertain suits in the nature of creditors’ bills for
the purpose of administering estates, marshaling assets, and adjust-
ing equities. Adams’ Equity, 257.

In view of the fact that it was necessary to “bring in” the heir and
the purchaser, we can see no valid reason why the court of equity
is not the proper tribunal for enforcing the remedy which the United
States had to collect the judgments. It may, by its decree, adjust any
rights which the purchaser may have against the heirs and apportion
their lability to him. It is conceded that the administrator has no
personal assets, and that there are no other debts outstanding or liens
against the land—no other persons than the plaintiff and defendants
have any rights or interests to be conserved.

The case is one which illustrates the truth of the maxim that “hard
cases are the quicksands of the law.” The facts appeal strongly to
the consideration of the department upon which the duty of enforcing
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claims of the government is imposed. The court can only adjudge
the right and enforce the remedy as the law directs.

The decree dismissing the bill must be reversed, to the end that
further proceedings be had in accordance with the decision of this
court.

Reversed.

UNITED STATES v. ASH SHEEP CO.
(Circuit Court of Appeals, Ninth Circuit. December 2, 1918))
No. 3229.
INDIANS &>19—UNAUTHORIZED PASTURING OF STOCK ON INDIAN LANDS—
“CaTTLR”

Rev. St. § 2117 (Comp. St. 1916, § 4107), providing a penalty of $1 «
head for grazing “any stock of horses, mules or cattle” on land of any
Indian or Indidn tribe, applies to sheep.

[Ed. Note.—For other definitions, see Words and Phrases, First and
Second Series, Cattle.]

In Error to the District Court of the United States for the Dis-
trict of Montana; Geo. M. Bourquin, Judge.

Action by the United States against the Ash Sheep Company. Judg-
ment for the United States, and defendant brings error. Affirmed.

C. B. Nolan and William Scallon, both of Helena, Mont., for plain-
tiff in error.

Burton K. Wheeler, U. S. Atty., and James H. Baldwin, Asst. U.
S. Atty., both of Butte Mont., and Homer G Murphy, Asst. U. S.
Atty., of Helena, Mont.

Before GILBERT, ROSS, and HUNT, Clrcult Judges.

HUNT, Circuit Judge. By writ of error the Ash Sheep Company
seeks a reversal of a judgment entered against it for $5,000 in favor
of the United States in an action brought in the district of Montana
by the United States to recover the penalties provided by section 2117,
Rev. St. (Comp. St. 1916, § 4107).

The origin of the case and its history are given in the opinion we
expressed in United States v. Ash Sheep Co., 250 Fed. 592, — C.
C. A. —. It is therefore only now necessary to recite that, after we
reversed the judgment of the lower court and remanded the case for
further proceedings, there was a trial to the District Court upon an
agreed statement of facts, whereby it was admitted that in July, 1913,
the Sheep Company, without the consent of the Crow Tribe of In-
dians, or of the United States, drove, ranged, and fed 5,000 head of
sheep on the lands specified in the complaint; that at that time the
land in question had no settlements or entries thereon under the laws
of- the United States, which provided for settlement and entry being
made upon the land; and that in the civil suit brought by the United
States to enjoin the Sheep Company from trespassing on the land,
the suit being that referred to in the answer of the Sheep Company
filed in this action (Ash Sheep Co. v. United States, 250 Fed. 591,
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— C. C. A. —), the United States sought to recover as damages the
penalties it is herein seeking to recover.

The foregoing statement and the assignments of error disclose that
the present case raises the same questions, and only those, which
were directly involved in, and were considered and decided by this court
upon, the former writ of error; and counsel for the Sheep Company
state in their brief that the writ of error herein is prosecuted for the
purpose of saving the right to seek a review of our former opinion by
the Supreme Court.

As no reason occurs to us for reversing the views we announced
in our earlier opinion, we abide by it, and affirm the judgment of the
District Court.

Affirmed.

YEATES v. UNITED STATES.
(Circuit Court of Appeals, Fifth Circuit. October 28, 1918.)
No. 3287.

1. CRIMINAL LAW &113—PLACE OF PROSECUTION—ALLEGATION OF INDICT-
MENT.

Allegation, in indictment for violation of White Slave Act June 25, 1910
(Comp. St. 1916, §§ 8812-8819), of the place from which transportation was
made, fixes jurisdiction.

2. CRIMINAL LAW &=20—DIFFERENT OFFENSES IN SAME TRANSACTION—STATE
AND FEDERAL.

There may be a conviction of violation of White Slave Act June 25,
1910 (Comp. St. 1916, §§ 8812-8819), though the offense proved may con-
tain the elements of a graver offense, cognizable by the state laws.

3. CRIMINAL LAw &1156(3)—APPEAL—DENIAL OF NEW TRIAL—NEWLY Dis-
COVERED EVIDENCE—DISCRETION.

Disposition of a motion for new trial, based on alleged newly dis-

covered evidence, is within the discretion of the trial judge, reviewable
" only for manifest abuse.

In Error to the District Court of the United States for the Southern
District of Georgia; Beverly D. Evans, Judge. -

James S. Yeates was convicted of violation of the White Slave Act,
and brings error. Affirmed.

John R, Cooper, of Macon, Ga., for plaintiff in error.
E. M. Donalson, of Macon, Ga., for the United States.

Before WALKER and BATTS, Circuit Judges, and SHEPPARD,
District Judge.

BATTS, Circuit Judge. [1] The indictment charges violation of
White Slave Act June 25, 1910, c. 395, 36 Stat. 825 (Comp. St. 1916,
§§ 8812-8819). The allegation that the transportation was from a
place in the Southwestern division of the Southern district of Georgia
fixes jurisdiction therein.

[2] The evidence indicates that defendant’s unlawful purpose may
have been consummated by rape. That the offense proved may con-
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tain the elements of a graver crime, cognizable by the state laws, does
not affect the prosecution.

The Supreme Court has recognized no qualifications to the com-
prehensive literal terms of the White Slave Act. Questions as to its
constitutionality are foreclosed.

[3] The disposition of a motion for a new trial, based upon al-
leged newly discovered evidence, is within the discretion of the trial
judge, subject to review for manifest abuse. There is in this case
an absence of anything to indicate that the motion was not disposed
of properly.

The judgment is affirmed.

ANDUAGA et al. v. UNITED STATES.
(Circuit Court of Appeals, Fifth Circuit. November 21, 1918.)
) No. 3284.
BAIL - &564—CRIMINAL PROSECUTIONS—SUFFICIENCY OF BOND.
A bail bond is not rendered invalid because of a mere verbal inaccara-

¢y, caused by accidental transposition of words, which does not work
injury to any person in interest,

In Error to the District Court of the United States for the Western
District of Texas, San Antonio Division; Duval West, Judge.

Action by the United States against Enrique Anduaga and A. B.
Copeland. Judgment for the United States, and defendants bring er-
ror. Affirmed.

Ed. Halton, of San Antonio, Tex., for plaintiffs in error.
Hugh R. Robertson, U. S. Atty., of San Antonio, Tex.

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis-
trict Judge.

BATTS, Circuit Judge. Article 1014, R. S. (Comp. St. 1916, §
1674), provides that a United States commissioner may take bail in
any state “agreeably to the usual mode of process against offenders
in such state.” A provision of Code of Criminal Procedure of Texas
1911, art. 321, is to the effect that—

“A bail bond shall be sufficient if it contains the following requisites: * * *

“8. If the defendant is charged with an offense that is a felony, that it
state that he is charged with a felony.”

The bond upon which the judgment appealed from was based was
in accordance with the law, unless the following is insufficient as a
compliance with the quoted subdivision:

“Answer the United States in a complaint filed against him, the said a
felony in said court, charging him with.”

It is apparent that any deficiency is the result of a mere transposi-
tion of words, probably caused by filling blanks in a printed form.
The words as used constitute a sufficient recital of the fact that the
defendant was charged with a felony. A mere clerical inaccuracy, re-
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sulting in no harm to any person at interest, ought not to be permitted
to defeat the purpose of the law and the intentions of the parties to
the bond.

The judgment is affirmed.

MONITOR STOVE & RANGE CO. v. L. J. MUELLER FURNACE CO.

(Circuit Court of Appeals, Seventh Circuit. October 1, 1918. Rehearing
Denied November 9, 1918.)

No. 2550.

1. PATENTS &==328—CONSTRUCTION—INFRINGEMENT.

The Short patent, No. 933,128, for a hot-air heater, claim 1, which
specified the combination with a floor, of a heater having a drum, means
for heating said drum, a second drum, etc., and a third drum, etc., held
not infringed.

2. PATENTS €&328-—CONSTRUCTION—INFRINGEMENT.

The Doyle and Wollenhaupt patent, No. 1,133,242, for a furnace, claims
1, 2, and 3, which emphasized two concentric circumferential casings sur-
rounding said heater, etc., held not infringed.

Appeal from the District Court of the United States for the East-
ern District of Wisconsin.

Bill by the Monitor Stove & Range Company against the L. J.
Mueller Furnace Company. From a decree dismissing the bill, com-
plainant appeals. Affirmed.

Suit to enjoin infringement of patent No. 933,128, to Robert L.
Short, for hot-air heater, and patent No. 1,133,242, to William J.
Doyle and J. J. Wollenhaupt, for a furnace. Bill dismissed.

William R. Wood, of New York City, for appellant.
Arthur 1. Morsell, of Milwaukee, Wis., for appellee.

Before BAKER, MACK, and EVANS, Circuit Judges.

EVAN A. EVANS, Circuit Judge. [1] Appellant, as assignee of
patentees’ rights, charged appellee with infringing claim 1 of the Short
patent, No. 933,128, and claims 1, 2, and 3 of the Doyle and Wollen-
haupt patent, No. 1,133,242, 'The District Judge found the claims of
both patents here involved to be invalid and dismissed the bill.

The Short patent, to quote from the specifications—

“relates to air-heating systems, and it has particular reference to a heater
which is depressed below the floor level; the upper surface of the heater
being supported upon the floor and consisting of an open grate structure
similar to that employed in the hot-air register. * #* * The heater is
intended especially for use with gas. It has advantage of economy in the
use of fuel, of greater heating capacity, and of use in such positions that the
heater occupies practically no space in the rooms where used.”

The patentee further states in his specifications:

“In the ordinary hot-air systems where a large furnace is employed, with
hot-air pipes leading to registers throughout the building, there is necessarily
a great loss of heat incident to the transmission of the hot air from the fur-
nace to the various registers and in the incidental heating of the said con-
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ducting pipes. Furthermore, in the use of such furnaces, when but little
heat is required, there is always considerable loss due to the employment of
a large furnace. In my heater this loss is almost entirely avoided, for the
reason that there are no conducting pipes to be heated, and, the heater being
located immediately beneath the floor of the room to be heated, there can be
no loss due to any of the above-mentioned causes. My system of heating,
therefore, has the advantage of locating the heat at the various points need-
ed, the heating devices so located being under the absolute control from the
room to be heated, whereby a great convenience in control of the heating
devices is secured.”

While the foregoing description clearly pictures the structure the
patentee had in mind, and the drawing accompanying the specifica-
tions, herewith reproduced,

Q

o S
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emphasizes the limitations of the invention as disclosed by the specifi-
cations, it is claimed by appellant that simply a preferred form of
structure is thus set forth in the specifications and the drawing; that
in reality the combination covered the triple casing pipeless furnace
which has grown much in favor during the past few years. Much tes-
timony was received and appellant favors us with an elaborate argu-
ment in support of the advantages of a triple casing pipeless furnace
over the double casing type. Appellee, on the other hand, contends
that the tyrning point in this litigation does not involve any such ques-
tion in the least.

The differences between a pipeless furnace and the furnace with
pipes running to the various rooms are quite familiar. In furnaces
with pipes carrying the hot air to the different rooms, we have a fur-
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nace body proper surrounded with a single casing forming an air
space, which air space incloses the radiating surface of the heating
body. Cold air is admitted into the bottom of this compartment sur-
rounding the furnace body, and this air receives heat from the ra-
diating surface and passes through the upper part of the compartment
to a series of hot-air conduits which lead to the registers of the rooms
to be heated.

In the pipeless furnace system, the furnace body is surrounded by
a plurality of casings, each spaced from the other. Instead of taking
the cold air from the bottom, this style of furnace employs a single
large register for the entire house, positioned at a convenient place on
the ground floor; the furnace being immediately under and commu-
nicating directly with the single register. The inner casing is con-
tracted above the furnace radiator and forms a central opening com-
municating with the central portion of the single register, while the
annular opening forming the spacing between the outer and inner
casings communicates with the outer or annular portion of the regis-
ter. Cold air enters through this outer annular spacing, and passes
downward between the two casings to the bottom portion of the fur-
nace, then passes inwardly under the inner casing, which does not ex-
tend to the floor and upwardly between the inner casing and the radi-
ating surface of the furnace body, becoming heated thereby, and
emerging through the central part of the register to the ground floor
of the house. - :

The triple casing type of pipeless furnace differs from the one just
described in that an additional inner casing is provided. Referring
to Figure 1, the cold air enters the margin of the register and descends
between the outer casing £ and the middle casing having a constricted
upper end 38. The cold air descends clear to the bottom and then
passes inwardly under the bottom edges of this middle casing and of
the inner casing 84, immediately surrounding the radiator 71, The
greater volume of air passes between the radiator 77 and the inner
casing 84, but a portion of the descending cold air passes between the
inner casing 34 and the middle casing and is deflected by constricted
portion 88 over the upper end of the radiator 11, thence upwardly and
outwardly through the central portion of the radiator.

The advantage of the triple casing lies in the presence of this air
chamber, which serves to insulate the outermost column of cold air
from the innermost column of hot air.

Appellant urges that Short contributed to the pipeless furnace art,
among other things, the idea of a triple casing, thereby making pro-
vision for this extra air chamber. Appellee contends that such was
not Short’s patent disclosure, and, if his discovery be limited to the
use of an extra air chamber in a pipeless furnace, it was, in view
of the prior art, no invention, and the claim is invalid.

Claim No. 1 reads as follows:

“l. The combination, with a floor, of a heater having a drum, means for
heating said drum, a second drum surrounding the first-mentioned drum, and
spaced therefrom, a third drum surrounding both drums and constricted at
its upper end, and means for causing the cold air to pass downwardly outside

the third drum, whereby the heated air passes upwardly beiween said drum
and is directed away from the floor.”
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Opposing counsel do not agree upon what constitutes the last ele-
ment in the combination, namely:
“Means for causing the cold air to pass downwardly outside the third

drum, whereby the heated air passes upwardly between the sald drums and
is directed away from the floor.”

In giving the proper construction to this claim we cannot overlook
the fact that appellant entered a crowded department of the heating
art. The file wrapper is likewise instructive and illuminating.

After numerous claims had been rejected, the claim in question was
presented, reading as follows:

“A combination with a floor, of a heater having a drum, means for heating
said drum, a second drum surrounding the first-mentioned drum and spaced
therefrom, a third drum surrounding both drums and constricted at its upper
end, and means for supporting said drum from the fioor of the room fo be
heated, and means for causing the cold air to pass downward outside the
third drum, whereby the heated air passes upwardly between said drums and
is directed away from the floor.”

The examiner stated in respect to this claim as thus drawn:

“Claim 1 is found to twice Introduce the same matter, namely, means for
supporting said drums from the floor of the room to be heated, and means for
causing the cold air to pass downwardly outside the third drum, the casing
tube being thus twice involved.”

Thereupon applicant amended his claim by striking out the words
“means for supporting the said drum from the floor of the room to
be heated.” This amendment was in response to the objection set
forth in the letter quoted above. It follows, therefore, that both the
Patent Office and the applicant construed the otherwise ambiguous
element, “means for causing cold air to pass downwardly outside the
third drum, whereby the heated air passes upwardly between the said
drum,” as synonymous with the element, “means for supporting the
said drum from the floor of the room to be heated.” No escape from
this conclusion is apparent. Likewise, we find no other rational ex-
planation of this last element in the combination as finally allowed.
Such a definition is consistent with the asserted claims of the patentee
in his specifications heretofore quoted. Wherein did patentee expect
to economize in fuel through the employment of a small furnace,
if this were not his intention? Again, how did the patentee hope to
obtain selected and preferred locations for his heater if his invention
did not call for a heater for each room?

Moreover, the prior art was full of patents, an examination of
which discloses pipeless furnaces of the general character used by
appellee and appellant in their commercial structures, and wherein
reference was made to an insulating chamber or medium. For ex-
ample, in the patent to Evans, No. 496,193, patentee in his specifica-
tion says:

“In the drawing e is the exterior shell of the furnace within which all the
internal flues, passages, channels and accessories are contained. b is a simi-
lar internal casing located within the exterior shell a. This casing b may be
made double, or in other words, jacketed so as to afford a pussage ¢ for air

to pass in order to prevent cold air from impinging upon the hotter interior
member of the double casing.”

254 F.—5
3
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In the patent to W. R. Kloeb, No. 765,143, patentee sought pro-
tection of an improvement in furnaces. In his specifications he stated :

“This wall, meaning wall b, as well as the wall ¢ next within, may be of
metal covered with asbestos, or other suitable nonconducting and noncom-
bustible material, or a corrugated asbestos board or the like can be em-
ployed for this use or in conjunction with a sheet metal interior. * * *
Any suitable arrangement may be adopted at this point to maintain the sep-
aration of the cold and bot air currents and to sustain the circulation of air
herein provided for.”

In view of these and other patents, it would be at best but an ex-
ercise of mechanical skill to provide a third air chamber to separate
the cold-air chamber from the hot-air chamber. In other words, if
the sole asserted novelty of Short’s discovery consisted of the use
of triple casing in place of the double casing so as to more effectu-
ally separate the cold-air from the hot-air passages, no invention was
disclosed and the claim would be invalid.

If the Patent Office was justified in its allowance of claim 1, it was
due to the last element in this claim in combination with the others,
which combination produced a heater that possessed the virtues
claimed for it by the patentee in his specifications. Such a heater was
small, economical of operation, easily operated from the room to be
heated. Its operation did not require heating of the entire house but
merely a single room.

The particular form of the third drum represented by element 5
might also well have been considered by the Patent Office in giving
recognition to this claim.

Clearly, if the last element mentioned in the pdtent refers to the
outer casing 2, and supports the drum from the floor of the room to
be heated, and such is the construction we give to it, then no infringe-
ment is shown. ‘

Doyle and Wollenhaupt Patent.

[2] The three claims here in issue are:

“l. A furnace of the character described combining a heater having pas-
sages projected therefrom, two concentric circumferential casings surround-
ing said heater providing two chambers communicating at their base, the
outer casing having a rigid heater passage terminal plate circumferentially
continuous therewith and the inner casing having an offset portion united
to the margins of said plate providing an areaway for said heater passages.

“2. A furnace of the character described combining a heater having pas-
sages projected from its various compartments, two concentric casings sur-
rounding said heater, providing two chambers communicating at their base,
said casings at their upper portions forming conductor passages for the
chambers respectively, one to admit cold air into the outer chamber and the
second for discharging the heated air from the inner chamber, the outer cas-
ing having a heater face plate circumferentially continuous therewith as a
terminal for said heater passages and the inner casing having an offset por-
tion united to the margins of the face plate providing an areaway for said
heater passages.

“3. A furnace of the character described combining a heater having pas-
sages projected therefrom, a casing surrounding said heater having a rigid
passage terminal portion continuous with the circumference of said casing, a
second casing within said first casing divisional of two chambers communica-
tive at their base, said second casing having an offset portion connecting
with said rigid portion of said first casing providing an areaway for said
keater passages.”



MONITOR STOVE & RANGE CO. V. L. J. MUELLER FURNACE CcO. 67

A prior patent to Strong, No. 1,002,776, is cited both on the con-
struction and the validity of these three claims. In the Strong pat-
ent, patentee was endeavoring to provide an improved furnace cas-
ing which might be shipped in knocked-down condition and easily
and quickly set up. The patent here under consideration was merely
an improvement on the Short patent in which the outer casing has
a “rigid heater passage terminal plate circumferentially continuous
therewith as a terminal for said heater passages and supports the
doors thereof.” The application for patent was denied by the ex-
aminer and the board of appeals, but was finally allowed by the Com-
missioner of Patents. Adopting the argument of applicant’s attorney,
distinguishing this patent from the Strong patent, the Commissioner
of Patents says:

“Applicants state that in such a furnace it is of prime importance to have
the air in the outer or cold chamber considerably colder than the air in the
inner or heating chamber. Unless this is true, the heated air in the interior
will not rise.

‘“Applicants therefore have departed from the prior art, represented by
Strong by removing what they call their heater face plate 8 outwardly, so
that the plate 8 is a continuation circumferentially of the outer casing in-
stead of the inner casing as shown in Strong.

‘“They contend that they obtained several advantages over this construc-
tion, first, by removing the plate further from the heater it will not become
so hot and therefore conduct the heat to the inner casing, as would Strong's
plate 5; * * * second, the plate 8 is located outwardly by the offset 27,
so as to correspond circumferentially with the exterior casing, the parts can
be much easier assembled as no difficulty would be experienced in getting to
the bolts or rivets holding the parts together; and, third, the applicants’
plate 8 being continuous with tijeir outer casing 26 obviates the inward de-
pression of the Strong device and locates their device so that they can be
fully opened.

“The claims all distinguish from the references very much in the same
manner, namely, by including the ‘rigid passage terminal circumferentially
continuous’ with the outer casing, and an inner casing having ‘an offset por-
tion united to the margins of said plate’ or equivalent limitations.

“In view of the alleged advantages, I cannot see that this change is devoid
of patentable novelty, and the claims therefore should be allowed.”

Having thus secured their patent upon the emphasis placed on the
element : :
“Pwo concentric circumferential casings surrounding said heater providing

two chambers communicating at their base, the outer casing having a rigid
heater passage terminal plate circumferentially continuous therewith”

—patentee is in no position to assert the rigid heater passage terminal
plate need not be circumferentially continuous with the outer casing.

Appellee’s structure, not having its terminal plate so located, does
not infringe,

Other defenses raised by appellee, including an attack upon the
validity of these claims, we need not consider,

The decree is affirmed.
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STROMBERG MOTOR DEVICES CO. v. ZENITH CARBURETOR CO.
ZENITH CARBURETOR CO. v. STROMBERG MOTOR DEVICES CO.
(Circuit Court of Appeals, Seventh Circuit. September 14, 1918. Rehearing
Denied November 19, 1918.)

Nos. 2234, 2247,

1. PATENTS &=168(2)—REJECTION OF CLAIMS—ACQUIESCENCE.

The owner of a patent has no standing to sue upon a canceled claim
or seek a construction of an allowed claim which would in effect revive
a canceled claim, but the acquiescence of the patentee in the rejection of
one claim cannot be given a retroactive effect upon the negotiation leading
up to the allowance of the other claims, so as to narrow those claims to
less than they were entitled to at the time of their allowance.

2. PATENTS &»239—IMPROVEMENT PATENTS—INFRINGEMENT.

Where a later patentee, who obviated another objection to an old device,
added to his independent solution a device already patented, but which
did not solve the objection solved by the later patentee, such patentee in-
fringed the earlier patent.

3. PATENTS &»328—CONSTRUCTION~—VALIDITY AND INFRINGEMENT.

The Ahara patent, No. 684,662, claims 1, 2, 4, 5, and 7, for a carburetor
for explosive engines which was novel in providing a U-shaped auxiliary
well, held valid, and infringed by defendant’s Exhibits 1 and 10 as well
as Exhibit 2.

4. PATENTS &>165—PROTECTION TO PATENTEE.

A patentee is entitled to all the benefits of his invention, whether he
apprehends and states them or not, and must be given full protection in
his claims, whether he has explained the theory of the operation of his
device correctly or not, being entitled, against an infringer, to a range
of equivalency commensurate with his actual contribution to the art.

5. PATENTS &>=177T—CLATMS—COMBINATION CLAIMS.

A combination claim must of coursegbe treated as an integer, for its

novelty may consist wholly in bringing together old elements.
6. PATENTS ¢&=»328-—CONSTRUCTION—INFRINGEMENT.

The Richard patent No. 791,501, claims 8, 10, and 11, for an explosion
engine consisting of a carbureting chamber, a U-shaped receptacle con-
nected with the storage reservoir, ete., held, In view of the prior art, not
infringed by defendant’s carburetors.

7. PATENTS &=328—C0NSTRUCTION—INFRINGEMENT.

The Sturtevant reissue patent No. 12,611, for a double carburetor for

explosive engines, claim 1, held not infringed.

8. PATENTS €=328—CONSTRUCTION—INFRINGEMENT.
. The Anderson patent, No. 1,063,148, claim 1, for a carburetor, a carburet-
ing chamber, a fuel jet, an auxiliary reservoir, ete., held not infringed, if
conceded valid.

9. PATENTB &>157(1)—CONSTRUCTION—ELEMENTS OF COMBINATION.

An element of a combination, described in the same words in each of
two claims of a patent, must be taken to refer to the same thing in both
claims.

Appeal and Cross-Appeal from the District Court of the United
States for the Eastern Division of the Northern District of Illinois.

Suit by the Stromberg Motor Devices Company against the Zenith Carbure-
tor Company. From a decree in part for complainant (220 Fed. 154), com-
plainant appeals, and defendant cross-appeals. Remanded, with directions.

See, also, 2564 Fed. 91.

Charles A. Brown, of Chicago, Ill.,, and William H. Kenyon, of New York
City, for Stromberg Motor Devices Co.

Clarence P. Byrnes, of Pittsburgk, Pa., and William M. Swan, of Detroit,
Mich., for Zenith Carburetor Co.

Before BAKER, MACK, and EVANS, Circuit Judges.
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BAKER, Circuit Judge. Stromberg Company sued Zenith Com-
pany for alleged infringement of four patents on carburetors for in-
ternal-combustion engines.

Claims 1, 2, 4, 5, and 7 of patent No. 684,662, October 15, 1901,
to Ahara, and claims 8, 10, and 11 of patent No. 791,501, June 6,
1905, to Richard, were held valid and infringed by Zenith carburetors
identified as Exhibits 1 and 10, but not infringed by Exhibit 2.

Claim 1 of patent No. 1,063,148, May 27, 1913, to Anderson, and
claim 1 of reissue patent No. 12,611, February 19, 1907, to Sturtevant,
were held valid, but not infringed by any Zenith device. .

Each company assigns error on those parts of the decree that are
adverse to its contentions.

I. AHARA.

[1-3] “Feeder for explosive engines,” namely, a carburetor, is the
subject-matter of the patent. No improvement of explosive engines
in kind or degree was contemplated or involved. “This invention,”
Ahara said, “relates particularly to a structure adapted to vary the
amount of fuel mixed with air fed to such an engine”; that is, an ex-
plosive engine. He pictured and described in detail the adaptability
of his carburetor to vary the amount of fuel to correlate properly with
the air conditions, both as to' quantity and heat, in a one-cylinder work
engine in which the desired uniformity of speed is obtained within
fairly close limits by the automatic action of a governor in holding the
intake valve shut and the exhaust valve open during one or more of
the four-cycle periods of operation. But he also declared that “chang-
es in details of construction to adapt the device to other types of ex-
plosive engines are obvious and within ordinary mechanical skill.”
Of course his saying so does not make it so. But in connection with
the general statement of the nature and object of the invention it dem-
onstrates that Ahara’s inventive concept covered a carburetor, ‘not an
improved one-cylinder work engine, and that he intended to claim,
though unnecessarily, all uses to which his carburetor could be put.

In giving the operation of his carburetor when applied to a one
cylinder hit-and-miss engine, he illustrated and described three styles
of construction; but, as they all operate in the same way, it will suf-
fice if we follow through one type.

“Referring to Fig. 1, the letter A
indicates the casing forming a part
of an engine, which is provided
with an aperture Al, controlled by
a valve A2 at the inlet-port for the
cylinder of an explosive-engine, and
communicates with the main air-in-
let passage A4 of the engine. This
valve A2 is ordinarily closed by
any desired means—for Instance, a
spring As—and is opened by the
suction of the engine-piston in mov-
ing away from the valve, so as to
draw inward the explosive mixture
composed of fuel and air, while in
the return movement of the piston the valve is closed and the mixture placed
under compression, as is well known in this art. 1In Fig. 1 I have shown at
B a casing comprising the feeding device, which is formed at its upper por-

b
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tion with a fuel-reservoir B1, having a discharge opening B2 below the fuel-
level therein and valve-controlled port B3, from which port a feed-tube B#
extends upward into the space or passage adjacent to the inlet-opening Aal.
Any preferred construction of valve may be used in this connection; but I
have shéwn in the present instance a needle-valve C, adjusted by means of a
threaded portion C1, and provided at its outer edge with a handle C2, while
the stem of said valve passes through a packing-sleeve C8, secured to the
casing B in any desired manner. In the form of the invention shown in Fig.
1 there is provided a collecting passage or chamber D, having one end com-
municating with the atmosphere above the fuel-level of the reservoir, and the
other end extending downward to the lower portions of the casing B, ana
thence upward upon an inclined plane, as shown at D1, where it communicates
with a feed-tube D2, extending parallel to and in contact with the fuel-tube
B4, which tube is provided with an opening B5, communicating with the feed-
tube D2. It will thus be seen that when the valve is set to permit the con-
tinuous flow of any desired quantity of fuel at each suction-stroke of the
engine this amount would pass into the fuel-tube B4, and be drawn upward
with the proper amount of air to effect the explosive mixture for use in the
engine, while if the feed of fuel be omitted or cut out the fuel continues to
flow into the tube B¢, and not being drawn upward by suction into the
cylinder, flows through the aperture B5 downward into the inclined portion
P1 of the passage D. Sufficient fuel will collect in this passage, depending
upon the time interval between the suction-strokes of the engine, so that
when the next charge of fuel is drawn into the engine an excess of fuel in
proportion to the air is secured sufficient to compensate for the cooling of the
cylinder and the air which may be therein, and thus produces an explosive
action equal in character with the regular action of the engine.

“The fuel in the reservoir Bt is maintained at a predetermined level by any
desired means.”

Claims 1 and 2 are enough to consider in determining all the es-
sential points of dispute: :

“1. A feeder for explosive-engines comprising a fuel-reservoir having a feed-
outlet below the fuel-level therein to effect a continuous feed, a passage com-
municating with the atmosphere and with said outlet from said reservoir to
receive fuel therefrom, and means adapted to control the communication be-
tween said reservoir and said passage, substantially as specified.”

«2 A feeder for explosive-engines comprising a casing having a reservolr
at its upper portion, a passage below said reservoir communicating with the
atmosphere, a fuel-passage extending from below the fuel-level of said reser-
voir to said first-named passage, and means for regulating the capacity of a
normally open port to control the flow of fuel through said fuel-passage, sub-
stantially as specified.”

Crossley’s British patent No. 24,584, December 21, 1893, is the
main reliance for overthrowing Ahara. Counsel and experts contend
interminably concerning the nature and capacity of the Crossley de-
vice, the meaning of certain suggested, but unillustrated, substitutions
of parts, and particularly whether the alternative constructions, as
each side conceives them to be, would work. We have fully consid-
ered all these disputes; but find it unnecessary to state them in de-
tail,-because our entire answer is given by considering the Crossley
patent, and by placing above the various parts of the provisional and
of the complete specification headings that in our judgment indicate
the classifications Crossley had in mind.

From the provisional specification :

General Statement.

“Our invention is for the purpose of measuring the quantity of oil required
for each working stroke of such oil engines as in governing take a charge or
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none in the well-known way. It consists of a chamber into which the oil is
delivered,of a certain definite capacity, this chamber being the proper size to
hold the maximum quantity of oil required for one working stroke, and being
emptied by the suction of the engine piston at each charging stroke.”

Large Engine.

“There are some conditions under which the quantity of oil per working or
charging stroke requires modification to give the best results, as, for instance,
an engine working at maximum load, and thus giving working strokes as fre-
quently as possible, requires a definite amount of oil to give the best result.
Should, however, the load decrease so as to cause the governor to miss out one
or more working strokes in succession, a slight increase in the amount of oil
delivered into the engine to form the next working stroke gives a better result
than without such increase.

“We obtain this increased amount in the following manner: A pump is
arranged to deliver at the necessary intervals the best quantity for each
working stroke when working at maximum load; this quantity being delivered
into the measuring chamber, and, owing to the special form given to the
measure, is drawn into the vaporiser by the piston of the engine during each
suction stroke. The total capacity of the measuring chamber, however, is
somewhat larger than the volume of this full-power oil charge, so that, when a
working stroke has been cut out by the governor, the pump, which still con-
tinues delivering its definite quantity, delivers a second charge—or more
charges—into the measuring chamber, which, owing to its greater capacity,
retuins a slightly increased amount for delivery to the engine the next time
a working stroke is required, the excess overflowing and returning to the oil
receptacle.”

Small Engine.

“In a modification of our invention, more especially applicable to smaller
engines, in which it may not be necessary to give more than one measured oil
charge, the measuring chamber may be made of a suitable size to give the
definite amount of oil required, the pump, however, being made to throw a
larger volume, and the surplus which thus overflows at each delivery of the
pump may be carried to supply a lamp or for any other desired purpose, or
may simply pass back to the oil tank.”

Non-Return Valve for Both Engines.

“Between the measuring chamber and the vaporiser in most instances it is
desirable to place a light non-return valve, which opens during the suction
stroke of the engine, allows the oil to be sucked in past it more or less mixed
with and followed by a current of air, which thus sweeps the contents of the
chamber out, and ensures it being carried through into the vaporiser and
thence into the engine.”

Preferred Form of Measurer for Both Engines.

“By preference the form given to the measurer is that of a U with very short
legs, and the supply from the pump is delivered into the lower part of it
from beneath.”

Small Engine.

“When the measurer is used for giving one fixed charge only whether the
engine be running at light or full load, it may be filled from a vessel placed
above it instead of by a pump. A regulated quantity is thus allowed to flow
into the U—the surplus passing, as in the case of the pump, either to feed the
lamp or to a receptacle below. A bird-cage fountain arrangement may take
the place of the overhead vessel so as to dispense with a constant flow to the
measurer or any overflow therefrom. A float designed so as to give a con-
stant level may be used instead of the bird-cage fountain.”

That ends the provisional specification,
From the complete specification:
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General Statement,
Same as in the provisional specification,

Large Engine.

After explaining as before the desirability of an increase of fuel
after a nonsuction stroke, Crossley gives the details of construction by
reference to drawings, which are part of the complete specification
only, as follows:

. “To enable our invention to be

Fic. 1 Fic.2. better understood, we append a

! sheet of drawings in which Fig. 1

is an end elevation, Fig. 2 is a side

elevation, Fig. 3 is an end elevation

of a modified form, Fig. 4 is a side
elevation of the same.

“In Figs. 1 and 2, ‘A’ represents
the chamber or oil measurer, in this
instance consisting of a straight
drilled hole, ‘B’ is the pipe from the
oil-pump delivery, and ‘C’ is the
automatic valve hereinafter refer-
red to, ‘D’ is a passage into the va-
poriser. In Figs. 3 and 4, ‘E’ is the
chamber or oil measurer, ‘F’ is the
pipe for the pump delivery, ‘G’ is
Ffic 4 : the automatic valve, and ‘H’ is the

passage to the vaporiser.
“In connection with the measure

TTHELD . shown in Figs. 1 and 2 a pump is
e ET =) arranged to deliver at the neces-
A& g = . sary intervals the best quantity of
AR oil for each working stroke, when
Iyt working at maximum load: this
¢ quantity being delivered into tne

e measuring chamber ‘A, and, owing

H to the special form of this chamber,

drawn into the vaporiser by the pis- .

ton of the engine during each vapor charging stroke through the passage ‘D’
and the automatic valve ‘C.’ The total capacity of the measuring chamber
‘A, however, is somewhat larger than the volume of this full-power oil
charge, so that when a working stroke has been cut out by the governor the
. pump, which still continues delivering its definite quantity, delivers the
second charge—or more charges—into the measuring chamber ‘A, which,
owing to its greater capacity, retains a slightly increased amount for de-
livery to the engine the next time a working stroke is required, the excess
overflowing into the cup shaped receiver ‘I’ and returning to the oil re-
ceptacle through the overflow pipe ‘K’.”

Small Engine.

Crossley brings forward from the provisional specification the first
portion that relates to the small engine, but wholly omits the second
portion, which contains the suggestions of substitutions for the pump.

Nonreturn Valve for Both Engines.

“Between the measuring chamber and the vaporiser, in most instances, it is
desirable to place the light nonreturn valve ‘G, which opens during the- suc-
tion stroke of the engine, and allows the oil to be sucked in past it more or
less mixed with and followed by a current of air, which thus sweeps the con-
tents of the chamber out through ‘H’ or ‘D, and insures it being carried
through into the vaporiser and thence into the engine.”
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Preferred Form of Measurer for Both Engines.

“By preference in some instances we form the measuring chamber ‘E’ as
shown in Figs. 3 and 4, the form given being that of a U or V with very short
legs. The oil may be delivered into the lower part of it from beneath at the
junction of the two short legs.”

Lorge Engine.

“QOr, as shown in the drawings, may be delivered into the mouth of one of
the legs through ‘F.’ By thus forming the measurer ‘E’ the oil flows with a
certain amount of momentum into the mouth of one of the legs of the measur-
ing chamber ‘B, this momentum given to the oil causes it to spill over out ot
ithe mouth of the other leg, so that though an excess amount of oil may be
pumped into the measurer ‘E’ the oil does not quite fill the measurer ‘E,’ but
the quantity contained in it is sufficient for normal working strokes. If the
governor cut out working strokes, a second pump delivery of oil takes place
into the measurer ‘B’ 'This measurer, however, being more or less fillled with
oil, the new charge does not cause so much disturbance in it, and after its
delivery the measurer is fuller than it was before, thus giving the slightly in-
creased amount of oil desirable to give a working stroke following an idle
stroke or strokes. Working in this manner, there is still a surplus of oil to
flow over into the overflow cup ‘L, and pass away by the pipe ‘M’ to supply
a lamp or for any other purpose.”

That ends the complete specification.

It is only the large Crossley engine that has any provision of means
for increasing the amount of fuel after a nonsuction stroke. There-
fore the large Crossley engine is the only structure in this British pat-
ent that has any pertinency to the Ahara invention. In the large Cross-
ley engine a pump and a measuring cup capable of holding a little
more than one pump-stroke of liquid fuel are the means. None other
is described, or even suggested. Referring to Ahara’s drawing and
description, we find that the means of varying the amount of fuel to
correlate with quantity and heat conditions of air in the engine are a
constant-level reservoir B!; a gravity feed leading through the open-
ing B2, past controllable port B®, and ending at B* within the intake or
manifold of the engine with which the carburetor is associated; a
valve C to control port B?; an auxiliary well, namely, the U-shaped
tube D D'D?, the upright portion D communicating with the atmo-
sphere above the fuel-level of the reservoir, the lower portion D* lying
beneath the gravity fuel-feed, and the upright portion D? terminating
within the intake or manifold of the engine at a point above the fuel-
level of the reservoir; and an aperture B ® permitting the fuel to flow
from the gravity feed into the auxiliary'well. Upon this disclosure of
means Ahara laid his broad claims in suit. Claims 1 and 2, which
we have recited, generically cover vital combinations that work in ac-
cordance with the Ahara principle. With respect to the other claims
in suit, not copied herein, our judgment is the same. Not only is it
impossible to derive the Ahara device and claims from the Crossley
patent on account of clear differences in means, but Ahara also achiev-
ed an improved and enlarged result. In a running engine of the hit-
and-miss type periods of nonsuction, and in the multicylindered type,
wherein suction is continuous but varied in amount by a manually op-
erated throttle valve, periods of low suction are to be met and pro-
vided for. If feeding a running engine with an auxiliary supply of
fuel, available immediately after a period of nonsuction or low suction,
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be taken as the genus, Crossley’s and Ahara’s desires for results were
akin; but in species their achievements were distant cousins. Cross-
ley’s measuring cup was sized to hold the proper supply of oil for
one explosion of a hit-and-miss engine running at a predetermined
speed, and to hold an additional amount that was relatively slight.
One pump-stroke furnished the normal quantity. If by the lessening -
of the Joad the predetermined speed of the engine should increase so
that the governor would cut out a working stroke, the pump would
discharge another pump-stroke of oil into the measuring cup; but the
addition to the amount already in the cup would be less than one pump-
stroke of oil, because Crossley mentions an excess overflowing the cup
and returning to the receptacle with which the pump is connected.
Now suppose that the governor, due to a greater fall in load, should
cut out a succession of working strokes of the engine. It is obvious
that after the first cut-out there would be no increase of fuel to cor-
relate with the increased change of quantity and heat conditions of
air in the engine. On the other hand, if the cup were enlarged to
satisfy conditions after a succession of cut-outs, it would supply a
hostile excess after one cut-out, because the cup is completely emptied
by each suction stroke, and any excess of fuel tends to choke the en-
gine. It is apparent, too, that Crossley’s carburetor, whose measuring
cup is emptied by each suction stroke, would not do very well on a
multicylindered, hand-throttle-controlled, automobile engine, wherein
the continuous suction must have wide variations in tensity. At best
it would provide only that narrow range of speed which would come
from holding the throttle to measure the air to correspond with the
strictly measured oil, because revolution of the crank-shaft, not suc-
tion within the manifold, controls the delivery capacity of the pump.
Turn now to Ahara. It is evident that suction at B* may be so tense
as to limit greatly, if not to stop entirely, the flow into the auxiliary
well through the aperture B®. The result in degree is a matter of pro-
portioning the parts, left to the ordinary judgment and mechanical
skill of carburetor makers. If the Ahara carburetor is attached to a
hit-and-miss engine, the duration of nonsuction periods is important.
If one cut-out occurs, there is time for some fuel to collect in the
auxiliary well; if a succession of cut-outs, more time for more fuel.
If the nonsuction period is long, as in a dead engine (and this applies
to both hit-and-miss and hand-throttle-controlled engines), there is
time for the auxiliary well to fill up to the fuel-level of the reservoir.
With a running hand-throttle-controlled engine, both the duration and
the tensity of low-suction periods are important. Suction may be so
high that little fuel or none flows into the auxiliary well. At varying
time and tensity degrees of lower suction, correlatively varying
amounts of fuel accumulate in the auxiliary well. In starting, sud-
denly going from no suction to suction, and in picking-up, suddenly
going from low suction to high, an excess of fuel in proportion to air
is needed; needed on account of the relatively lower temperature in
the engine (which is a heat engine) and the lag of the fuel behind the
air, due to greater density of fuel than that of air. So in these im-
portant operations of starting and of picking-up the Ahara auxiliary
well stands ready to meet and satisfy the varying heat and air condi-
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tions of the engine. And only in the limited sense that the size of the
well and of the openings in connection with it must be proportioned
to the demands upon it (as must other parts of the carburetor, and in-
deed, of the entire engine and automobile) is it true that the Ahara
auxiliary well is a “measurer.” Crossley was strictly that.

Crossley’s and our statement of his patent eliminates his feeder for
the small engine, in which there is never an increment of fuel. Butin
finally dismissing Crossley it may be permissible to note, in connection
with the alternative constructions of the feeder for the small engine,
(1) that both the large engine and the small will work when the meas-
uring cup is fed by a pump; (2) that in the small engine, wherein the
cup 1s completely filled in advance of each suction stroke, a constant-
level reservoir may be substituted for the pump if the fuel-lever in the
reservoir is kept at the level of the brim of the cup; (3) that in the
large engine, though a constant-level reservoir may be substituted if
the fuel-level in the reservoir is kept at the level of a line on the cup
that marks one pump-stroke of fuel, we do not perceive how the con-
stant-level can raise itself to supply the increment that distinguishes
the operation of the large engine. At least Crossley did not show
how; and we are not concerned with the nunc pro tunc products of
the creative imagination of counsel and experts.

Only one other prior art reference need be noticed. Banki’s patent,
No. 595,552, December 14, 1897, was for a gasoline motor. It detailed
and claimed improvements in methods of ignition and air control that
are irrelevant. One suggestion relating to the carburetor is relied on.
A constant-level reservoir feeding a single aspirating jet, typified in
Ahara minus the auxiliary well, was used. The tip of the upright
nozzle flared like a V. From above, down through the casing of the
carburetor, came a screw whose conical point extended within the
flaring nozzle. The screw was adjustable to control the amount of
gasoline that could be sucked from the nozzle. The suggestion relied
on is that the screw “may be provided with a central longitudinal bor-
ing through which air may be sucked in during the period of suction,
whereby a complete dispersion of the gasoline will result.” That is,
if the needle of a needle-valve within an aspirating nozzle is hollow,
the air coming through the hollow needle will aid in the atomization
of the gasoline. No words of Banki’s indicate that he ever dreamed
of an auxiliary well like Ahara’s as part of a carburetor. From Ban-
ki’s drawings one may read that, when the engine is at rest, the gaso-
line from the constant-level reservoir would stand near the top of the
nozzle; that one-fourth of the conical point of the needle would dip
into the gasoline; that the gasoline would rise and stand within the
hollow to that extent; and that, when the engine is started, the gaso-
line in the point of the needle would be sucked out so that the air
through the hollow needle might perform its service in aiding atomiza-
tion. This is claimed to be a clear and definite anticipation of Ahara’s
auxiliary well. Not only is Ahara’s combination of means a stranger
to Banki, there being, for example, no passage like Ahara’s B® leading
through the wall of the gravity feed into the hollow needle (the sup-
posed auxiliary well), but the presence of gasoline in the tip of the
conical point of the needle was an insignificant accident with Banki
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in accomplishing his desired purpose of atomization. To count on the
reading of Banki’s drawings merely emphasizes the dearth of the prior
art. If Zenith Company can construct a usable carburetor of such di-
mensions that a part of the conical point of the hollow needle of a
needle-valve within the aspirating nozzle will serve as an auxiliary
well in starting and in picking-up, we feel sure no one will object.
What is objected to is the use of Ahara’s disclosed mode of operation
and claimed combination of means.

Finally stress is laid on the file wrapper as a bar to giving the claims
their natural import and the scope they are entitled to as against the
prior art. We have carefully considered the entire contents of this
voluminous document. It may be summarized thus: Solicitor and ‘ex-
aminer had repeated passes at supposed faults of omission, of redun-
dancy, of phraseology, of terminology, in the description and in the
claims. Claims were repeatedly rejected on reference to Crossley,
Banki, and other patents. After a considerable time the drawings and
description took the form they now have in the patent, and eight claims
were submitted. Claims 4 to 8, inclusive, became word for word claims
3 to 7, inclusive, of the patent. Claims 2 and 3, after acceptance of
an insignificant change in wording suggested by the examiner, became
claims 1 and 2 of the patent. But when the eight claims in final form
were presented, they were all rejected, the examiner still clinging to
the idea that, because Crossley had disclosed means for providing an
increment of fuel and Banki and others had shown that constant-level
reservoirs, needle-valves, and other elements were old in the car-
buretor art, no invention was required to produce the mode of opera-
tion and the mechanical combinations of the Ahara carburetor. There-
upon an oral debate between solicitor and examiner took place. What
occurred is not recorded in the file wrapper. It may possibly be sur-
mised from a reading of the following written argument filed by the
solicitor: '

“In view of the oral interview with the examiner, it i3 believed that the
objection as to the passage D being an air passage is removed and the term
now used will be satisfactory to him. It is noted that in each of the refer-
ences the air passage cited to anticipate the claim is the main inlet passage
for the cylinder, while the present invention is not an explosive engine, and
consequently cannot cover in the claims this passage, but a feeder for the en-
gine, which is an attachment independent therefrom, and discharges its charge
of fuel into the air or suction inlet of the engine. With this understanding, it is
believed that the claims clearly define over the references cited, which do not
show the fuel reservoir having an outlet adapted to feed by gravity into the
passage communicating with the atmosphere, whereby the amount of fuel
which collects increases during the time that the feed is cut out until the tuel
in this passage reaches the level of the reservoir. This operation is not pres-
ent in the prior art, and the British patent to Crossley does not disclose the
same, but merely the broad principle of permitting an overflow from the pump
when the feed is cut off. In the reference the fuel which flows into the
downwardly extending pipe is not adapted to be drawn into the engine at the
next succeeding stroke, and the only fuel capable of this action is the small
amount between the inlet connection and the end of the pipe from the pump.
It is believed, however, that the present amendment places claims in condi-
tion for allowance, and an action of that character is urgently requested.”

Thereupon the examiner allowed claims 2 to 8, inclusive, but reject-
ed claim 1 on reference to Crossley and Banki. At this point the so-
licitor was called upon to decide whether he would accept the allowed
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claims, and waive claim 1 as submitted, or amend claim 1 in a further
attempt to convince the examiner. He amended claim 1 to read as
follows:

«1. A feeder for explosive engines comprising a fuel reservoir having a feed
outlet below the fuel-level therein to effect a continuous feed, a passage com-
municating with the atmosphere and extending below said outlet from said
reservoir to receive a gravity feed of fuel therefrom, substantially as specified.”

And he accompanied the amendment with the following argument:

“«Claim 1 was the only claim rejected by the last official action, and it is
believed that the amendment thereto which defines the collecting passuge ex-
tending below the outlet from the reservoir so as to receive the gravity feed
of fuel therefrom is a feature novel in the art, and will be deemed allowable by
the examiner. In view of the arguments previously submitted and of the
lust liberal action of the examiner, it is believed that no further argument
is necessary as to the manifest advantages secured by the gravity feed over the
structures disclosed in the references of record.”

But the examiner rejected claim 1 as finally amended. It then be-
came obligatory upon the solicitor to decide whether he would appeal
or close the application by taking out the patent with the previously
allowed claims as sufficient protection of the disclosed invention. In
a document canceling claim 1 and renumbering the allowed claims, the
solicitor said:

“It is believed that the foregoing amendment, which cancels former claim
1, removes all objection to the case and places the same in condition for allow-
ance. It will be conceded that applicant should not be confined in his present
first claim specifically to a valve, as his combination is novel when embodying
any means for controlling the food supply to the collecting, passage, whereby
the automatic gravity feed is successfully accomplished and the fluctuations
and expense of a pumping action are entirely avoided.”

Beyond question the owner of the Ahara patent has no standing to
sue upon canceled claim 1 or to seek a construction of an allowed
claim that would have the effect of reviving the canceled claim. But
that, in our judgment, is the extent of the estoppel. The solicitor’s
subsequent election not to appeal from the rejection of claim 1 can

. be given no retroactive effect upon the negotiations leading up to the
allowance of the claims in the patent so as to narrow those claims to
less than they were entitled to at the time of their allowance. In those
negotiations the solicitor always and consistently declared that claim
1 of the patent, for example, produced a new result, through a new
mode of operation, by means of a new mechanical combination, and
never for a moment conceded that the inventive concept in that claim
amounted to nothing but adding to abandoned claim 1 (not then in
existence or abandoned) means for controlling the communication be-
tween the reservoir and the auxiliary well. On his side the examiner
receded from his original position, and allowed the claims in the pat-
ent without stating or demanding any limitation or condition not in-
herent in the claims themselves, or furnishing any contemporaneous
glossary for their interpretation. In electing not to appeal from the
rejection of claim 1 the solicitor did not agree that the examiner’s ac-
tion was correct; much less that an infringer should take abandoned
claim 1, and not the prior art itself, as the measure of invention in-
volved in the patent.
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Zenith Company’s carburetors employ a principle that was disclosed
in Baverey’s patent, No. 907,953, December 29, 1908. If the old single-
jet carburetor is adjusted to supply the proper mixture of air and gaso-
line to an engine running 500 revolutions a minute, the mixture is too
rich in gasoline when the engine is up to a substantially higher speed,
say 1,500 revolutions a minute; if adjusted to 1,500 revolutions, then
the mixture is too lean at 500 revolutions. One Krebs was the first
to overcome this difficulty, He provided a supplemental air inlet, gov-
erned by a spring-held valve, so that with increasing engine-suction
there would be a proportional increase of air. Baverey’s method was
not to supply an additional air inlet, but to supplement the suction

. fuel-jet with another jet that could feed a unit o6f fuel jn a unit of time

irrespective of the engine-suction or nearly so. Manifestly the tend-
-ency of the supplemental jet would be to give leaner mixtures at high-
er speeds; and, if the two jets were properly correlated, the contrary
tendencies would balance, and a uniform mixture would be supplied
at all speeds.

This Baverey principle was of course unknown to Ahara, who im-
proved the single suction-jet carburetor by providing his U-shaped
aukiliary well for use in starting and in picking-up. But it is elemen-
tary that if Baverey, coming later, should add to his independent so-
lution of another objection to the old carburetor the Ahara auxiliary
well for starting and picking-up, he would infringe the Ahara patent.

From one of Zenith Company’s briefs we reproduce a diagrammatic
representation of its carburetor:

B* is the suction jet; D? the
supplemental jet. Air-leg D,
# of the auxiliary well D D* D2,
is indicated by the dotted lines.
This was for the purpose of
showing, first, that the Baverey
principle could be used without
the presence of the air-leg D;
and, second, that its presence
was merely incidental, and
therefore not to be counted in
determining infringement. If a
hand-valve V be used as the means to control the communication be-
tween the reservoir and the jet D? and if it be turned on at starting,
and turned down at low speed and turned off at stopping, the Baverey
principle may be employed without having the air-leg D in the car-
buretor. But the necessity of such frequent manipulation would prob-
ably render the carburetor unsalable. And the air-leg is actually em-
ployed not merely to do away with the inconveniences that would re-
sult from the use of a hand-valve without the air-leg; it is present
and is used as an element in the combination of the U-shaped auxiliary
well D D* D? with the reservoir and means for controlling the com-
munication between the reservoir and the auxiliary well. When there
is a period of no suction, it is evident that the gasoline will rise in the
air-leg D and stand at the level of the constant-level of the reservoir,
and be ready to supply the demand for an excess of fuel in starting.

rramein e mrvens won s d
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When there is a period of very high suction, the parts may be and
are so proportioned that the air-leg is empty. When there is a period
of low suction, depending on the time and the degree, there may be
and is a filling up of the air-leg with gasoline ready to respond to the
sudden demand for an excess of fuel in picking-up. So the Zenith
uses the Ahara combination in the Ahara way to produce the Ahara
results.

In the actual Zenith carburetors, instead of the supposititious hand-
valve, several nuts with different sized bores through them are fur-
nished to be inserted interchangeably at the point V as the means for
regulating the flow from the reservoir to the auxiliary well. Both the
Baverey patent and the Zenith catalogues properly recognize the in-
terchangeable nuts as the equivalent of Ahara’s needle-valve; and
they are certainly “means adapted to control the communication.” In-
asmuch as Zenith has the equivalent of the Ahara control in the Ahara
combination, we regard it as irrelevant that Zenith has a separate con-
trol of that part of the fuel stream which feeds the suction jet.

Within the air-leg D Zenith Company has placed a secondary
U-shaped auxiliary well to improve the starting operation and sep-
arate it somewhat from the operation of picking-up. It is unneces-
sary to detail this part of the mechanism, for with respect to infringe-
ment the only distinction between the primary and the secondary aux-
iliary well is that the latter receives its fuel supply through an opening
in its bottom from the primary well instead of directly from the fuel
stream as does the primary well. But when the engine is at rest the
gasoline rises in the secondary well to the level of the constant-level
of the reservoir; and we find in the Ahara claims no limitation that
the communication shall be direct and immediate.

Between Exhibits 1 and 10, which the trial court found to be in-
fringements, and Exhibit 2, which was held not to infringe, the only
difference is in the amount of “subatmosphere” in the auxiliary well.
This expression has been used by witnesses and counsel to indicate
that the atmospheric pressure within all the Zenith auxiliary wells and
the Ahara well is less than at the ratio of fifteen pounds to the square
inch. But Ahara does not mention subatmosphere. In his drawings
the opening to the atmosphere seems to be the full circular area of the
air-leg D. In the Zenith wells the openings to the atmosphere are
more or less constricted. That, however, was Zenith Company’s choice
of construction, which cannot be recognized as an escape from Ahara.

The decree should be enlarged to include infringement by Exhibit
2: but as the Ahara patent will doubtlessly expire before a final decree
can be entered in the District Court, the relief should be limited to an
accounting.

IT. RicHARD.

[4-8] This patent is for an “explosion engine.” Some of the im-
provements are in the carburetor art; and to them the claims in suit
are addressed.

Claim 11, the broadest, reads as follows:

“11. In an explosion engine, the combination of a storage-reservoir; a car-

bureting-chamber connected to the engine-cylinder; a mixing-chamber in the
upper portion of said carbureting-chamber; a U-shaped receptacle connected
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to said storage-reservoir, one of the arms of which opens into said mixing
chamber; and suitable air-ports for the other arm of said receptacle and said
mixing-chamber.”

Claim 10 is the same as claim 11, with the addition of “a valve above
said carbureting-chamber”; and claim 8 is the same as claim 10, with
the addition of “means for controlling said air-ports.”

These claims must be read, first, according to Richard’s own lexi-
cography; and second, against the background of the prior art, to de-
termine the nature and scope of the alleged invention, and what, if
anything, Zenith owes to Richard.

Richard’s figure 3 is this:

In explanation Richard said:

“The atomizer or carburetor pro-
per consists of a main chamber D
and a feed-chamber I’ therefor.
* * * A passage j connects the
chambers D D’. * * * fThe lig-
Flg 3 uid hydrocarbon Is delivered
s Wy through the passage #§ into an oil-
E receptacle within the chamber D.
This receptacle is shaped somg-
what like a letter U, as it consists
of a pair of arms or passages j§* j”,
connected at the bottom and open
at the top. The arm or passage j
of the oil-receptacle opens into mix-
ing-chamber X. The passage j''
opens into or is connected to the
air-passage j”'. Across the top of
the chamber X is a screen ¢’. The
screen e’ is retained in position by
the valve-casing B, which is thread-
ed into the top of the chamber D.
The delivery-pipe E’ suitably con-
nects the chamber D to the engine-
cylinder. Air is drawn through the
atomizing or carbureting chamber
by the suction of the engine. A
valve e is provided for controlling the same. * * * A slanted partition
Dlate or deflector in the bottom of the chamber D is provided to direct a con-
siderable portion of the air passing through the carbureting-chamber into
the passage 5.

“In operation air is drawn through the atomizing or vaporizing chamber by
the suction of the engine, and a portion of the air passing through the pas-
sage j’ into the passages j'’ and j° becomes saturated with and carries or
dashes the liquid hydrocarbon into the mixing-chamber X and against the
screen ¢/, where it is met by the in-rushing air, which is thereby suitably mix-
ed therewith and drawn past the valve e into the engine-cylinder. The ad-
justment of the valve e regulates the amount of air drawn through the atom-
izer or carburetor.”
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Laying this disclosure upon the claims in suit, we find that the
“storage-reservoir” is D’; the “carbureting-chamber” is the entire
space within the casing D from the air inlet at the bottom to the top
" where it is screwed upon the casing E; the “mixing-chamber in the
upper portion of the carbureting-chamber” is the walled off space X,
within which the jet j/ terminates; the “U-shaped receptacle” is made
up of the jet 7/, the air-leg j”, and the passage at the bottom between
them, and is located wholly within the carbureting-chamber D; the
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“suitable air-ports” are, first, j”” to supply the air-leg j; and, second,
the remainder of the intake to supply the mixing chamber X; the
“valve above the carbureting-chamber” is the throttle-valve of the en-
gine, and the “means for controlling said air-ports” is_the “slanted
partition plate or deflector in the bottom of the chamber D.”

Richard’s idea of the mode of operation seems to be this: If I take
the Ahara U-shaped auxiliary well and locate it wholly within the air
intake of the engine; if I partition the intake so that the inrushing
current of air will be divided into two streams, one to go to the right
through the mixing-chamber X and affect the jet j’ by aspiration, and
the other to rush -up the passage j”, down the air-leg j” and into the
jet f/; and especially if I increase the rush of the air current into the
passage " by means of a deflecting plate—I obtain not merely aspira-
tion, but I also cause the gasoline to be “carried or dashed into the
mixing-chamber X and against the screen ¢/, where it is met by the
_inrushing air” from the other part of the stream, and thus .I produce
"a better mixture than any known before.

We do not inquire whether Richard was right in his theory. A
patentee is entitled to all the benefits of his invention whether he ap-
prehends and states them or not. He must be given full protection in
his claims whether he has explained the theory of the operation of his
device correctly, erroneously, or not at all. Against an infringer he
must be allowed a range of equivalency that is commensurate with his
actual contribution to the art. He is not to be limited to particular
formation or location of parts, unless the limitations are embodied in
the claims themselves or are necessarily imposed by the prior art.
We have given Richard’s theory only as an aid in framing the defini-
tions of the elements of the claims from Richard’s own terminology
in connection with the prior art and the alleged infringing structure.

A drawing of the Zenith carburetor is herewith reproduced:

Richard’s claims in suit are
not limited in terms to the for-
mation and location of parts
as detailed in his drawings and
description. Taking the terms
in their broadest sense, and
apart from Richard’s diction-
ary and the prior art, we find
in the Zenith carburetors a
“storage-reservoir’ F; the en-
tire space within the casing
from the air intake at the low-
er-left side of the drawing up
to the throttle-valve T may be
taken as a ‘“‘carbureting-cham-
ber”; the space from the bot-
tom of the constricting mem-
ber X up to the throttle valve T may be called a “mixing-chamber in
the upper portion of the carbureting-chamber”; a “U-shaped recep-
tacle” may be found in the air-leg J, the jet H, and the communicat-
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ing passage at the bottom between them; a second “U-shaped recep-
tacle” may be found in the air-leg P, the jet U, and the communicat-
ing passage at the bottom between them; the air intake at the lower
left and the opening A into air-leg J at the upper right are used by -
Zenith as “suitable air-ports”; the throttle-valve T is present as a
“valve above the carbureting-chamber”; and the relative sizes of the
air intake of the engine and of the opening A may be considered to
be “means for controlling said air-ports.”

But on looking to the prior art we find that it was old to recognize
the carburetion occurred in the space between the air intake and the
throttle-valve. It was established practice, as an aid to efficient as-
piration, to constrict the air passage shortly below the tip of the jet
and then to taper it up to full diameter below the throttle-valve. Such
a construction was called a Venturi tube. But whether a tube of uni-
form diameter or a Venturi tube was used, the space from below the
jet up to the throttle-valve, without being specifically named, was in
fact the only “carbureting-chamber” present in the old structure.
And the same space, again without being named, was in fact the only
“mixing-chamber” present. So without regard to what Richard might
say or claim, Zenith Company was free to use an aspirating jet in a
Venturi tube. Now the Ahara patent, as we have found, covered his
invention of the auxiliary well to whatever extent it could be used
with hit-and-miss engines, with throttle-controlled engines, with
straight air intakes, with Venturi tubes, and with engines and car-
puretors not yet devised. Zenith Company, with Ahara’s consent,
might have applied Ahara’s auxiliary well to the old aspirating jet
within the old Venturi tube. Whether Zenith Company procured Aha-
ra’s consent is of no concern to Richard ; that is, Richard cannot be per-
mitted to reach back into the prior art and take any part of Ahara’s
monopoly of the application of the Ahara auxiliary well to an as-
pirating jet within a Venturi tube. On the other hand, the Zenith
Company in making the application was not at liberty to use any dis-
tinct and independent improvements within the Richard- patent.

From our examination of the Richard patent, the prior art, and
the Zenith carburetors as embodying features that antedated Richard,
we find no distinct and independent improvements of Richard’s that
have been taken by Zenith Company. Richard could not change the
nature and function of prior structures by applying to them new word
definitions. “Carbureting” and “mixing” may well be taken as syn-
onyms in the general language of the art of aspirating gasoline. In
the prior art the single chamber in which aspiration occurs might
at will have been denominated either a ‘“carbureting-chamber” or
a “mixing-chamber.” Applying two names to one structure or to
different parts thereof does not make two structures. For a maker
of carburetors to infringe Richard he would have to use the walled-
off space X, or its equivalent, for a “mixing-chamber” as distinguish-
ed from a “carbureting-chamber”—a chamber characterized not only
by its physically separate formation and location, but also by its func-
tion of “mixing” by means of one branch of the air current within
the intake being used to “carry and dash” the gasoline therein, and
there to encounter the other branch of the air current. We agree
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that “the screen ¢',”” which distinguishes claim 6 from claim 11, can-
not be read into the claims in suit; but neither can the remaining char-
acterizing structural and functional features of the “mixing-chamber”
be read out.

A combination claim must of course be treated as an integer. Its
novelty may consist wholly in bringing together old elements. But,
as we have already seen, the prior art denies novelty in Richard’s
combination, if generic definitions be applied to the old "elements.
Novelty must therefore be predicated upon new characterizing fea-
tures given to one or more of the old elements. We have found such
novelty in Richard’s “mixing-chamber” only by putting it in a class
different from the old Venturi tube. Similarly the “U-shaped re-
ceptacle” cannot be, merely Ahara’s auxiliary well, which has its air-
leg open to the outside atmosphere. Novelty in this feature can be
based only on the placing of the entire auxiliary well within the air
intake. *‘Suitable air-ports” must be something different from
Ahara’s, if the individuality of this element is to characterize Richard’s
combination as novel. Likewise the “means for controlling said air-
ports” must be something distinctive from the relative sizes of the
Ahara air intake and of the Ahara opening to the air-leg—it must
be the slanted deflector or equivalent means for splitting the air cur-
rent within the intake into two streams. Of course novelty cannot
be found in the storage-reservoir, or the carbureting-chamber, or the
throttle-valve of the engine. Infringement would be avoided if Ze-
nith failed to employ any one element of Richard’s combination. We
find that Zenith has used nothing to which Richard can properly lay
claim.

The decree should be modified by striking out the finding that
Zenith Exhibits 1 and 10 infringe the Richard patent.

III. STURTEVANT.

[7] A “double carburetor for explosive engines” is the subject-
matter.

Sturtevant stated his problem as follows:

~“In the operation of gas-engines which are fed with an explosive mixture

of carbureted air some difficulty has been experienced in throttling the engine
down to its minimum speed and power without stopping it, this trouble being
due to the fact that too fine an adjustment of the throttling devices for con-
trolling the delivery of the explosive mixture to the engine is necessary to be
practical, and the control of the engine, therefore, is not at all times abso-
lute or satisfactory.”

It is evident that Sturtevant had before his mental vision a throt-
tle-controlled engine provided with the usual single carburetor, namely
a device for impregnating with gasoline the air sucked into the en-
gine, consisting of the air intake, the fuel reservoir, and therefrom
the fuel tube terminating in the fuel jet within the air intake. He
pictured this single carburetor in association with a throttle-valve hav-
ing the capacity of closing completely the air intake, and thus shut-
ting off the entire supply both of air and of gasoline from the en-
gine. In throttling down an engine so equipped the operator might
move the throttle-lever to the closed position, or so near that the
fhinimum of fuel to keep the engine running would not be supplied
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and so the engine would stop. To guard against such stoppage the
operator might learn, by observation and experiment, the point at
which to hold the throttle-lever to provide the required minimum,
and then either mark the place on the lever-arc or affix a mechani-
cal stop so that the throttle-valve could not be completely closed.
Such was the evil Sturtevant intended to remedy by wholly different
means and mode of operation.

Sturtevant explained his means thus:

“Briefly stated, the invention consists in forming the carburetor double—
this is to say, having two carbureting-chambers of different fuel capacities,
which deliver to the engine-cylinders together under normal running condi-
tions and supply the maximum amount of fuel, but one of which (the main car-
buretor) may be throttled down or cut out entirely when it is desirable to re-
duce speed, under which conditions the other or auxiliary carburetor, which
is the smaller and which is always open, will supply a minimum amount of
fuel sufficient to keep the engine at low speed and prevent its stopping. Fur-
thermore, in starting the engine the smaller carburetor is of the proper ca-
pacity to supply the exact charge of fuel to give a proper starting charge at
low starting speed and insure the initial starting of the engine, after which
the throttled carburetor may be thrown into action and the engine brought up
-to its full speed.”

And this is his mode of operation:

“In operation, assuming that the engine be at rest and the throttle-valve of
the main carburetor closed, the engine will be manually turned to give the
initial suction or intake stroke to the piston. The suction being through the
auxiliary carburetor, fuel in sufficient quantity and of the proper richness will
be supplied thereby to start the engine and keep it running at low speed, ana
the main carburetor can then be thrown into service by opening the throttle-
valve and the engine brought to its full speed and power with both carburetors
in service and a maximum supply of fuel being delivered to the engine-cylin-
ders. When it is desired to slow down, this may be gradually or quickly done
by throttling down the main carburetor until it is entirely cut out, and yet
complete stoppage of the engine cannot occur owing to careless throttling
down, for the reason that the auxiliary carburetor is still in service and in-
dependent of the control of the main carburetor and affords a constant
minimum supply of fuel.”

Sturtevant’s structure is clear. His main carburetor is a complete
carburetor in itself. It is associated with a throttle-valve that com-
pletely closes its air intake. His auxiliary carburetor is a complete
carburetor in itself. To be so, it necessarily has its own separate air
intake, its own separate fuel tube and its own separate fuel jet. It
supphes its own separate exploswe mixture to the engine mdepend-
ently of any control of the controllable main carburetor. Its air intake
is always open, has no association with any throttle. It feeds its explo-
sive mixture, not into the mixing-chamber of the main carburetor at or
below the throttle-valve, but through an independent by-pass into the
manifold between the throttle-valve and the engine cylinders. When-
ever the engine is running, the auxiliary carburetor is in operation
and gives the requisite minimum of fuel. Whenever the main car-
buretor is opened to any degree, the two carburetors co-operate to
furnish any desired increment of fuel up to the maximum, which is
the sum of the full capacities of the two.

On his disclosure of means and mode of operation Sturtevant
started out by claiming “fuel-supplying apparatus for explosive en-
gines, comprising a main carburetor and an auxiliary carburetor.”
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But the patent office rejected the claim on reference to Schumm’s
patent, No. 482,201, Sept. 6, 1892, which is for a double carburetor.
Thereupon Sturtevant canceled, but eventually was allowed the claim
in suit:

“l. Fuel-supplying apparatus for gas-engines, comprising the combination
with a main carburetor having a fuel-outlet, and a throttle-valve controlling
said fuel-outlet, whereby the amount of fuel supplied from said main carburet-
or may be varied or completely shut off; of an auxiliary carburetor co-oper-
ating with said main carburetor, said auxiliary carburetor having an open
fuel-outlet, whereby a desired minimum fuel-supply for the engine is afforded.”

It is needless to detail Schumm and other references, for we find
in the claim itself all the limitations that Zenith Company deduces
from the prior art.

Sturtevant’s main carburetor must be associated with a throttle-
valve by ‘which “the amount of fuel supplied from said main carbu-
retor may be varied or completely cut off.” Looking to the specifi-
cation of means and the mode of operation to ascertain what Stur-
tevant had in mind when using the above-quoted limiting clause, we
find that he meant a throttle-valve having the capacity of complete-
ly closing the intake, thereby completely cutting off the fuel; and that
he never contemplated a structure in which the throttle-valve should
always be partially open, and in which the fuel-jet should be so large
that the minimum of inrushing air would not aspirate the gasoline.
Sturtevant’s auxiliary carburetor must “co-operate” with his main
carburetor. Schumm denies to Sturtevant any monopoly of general
co-operation. Therefore what the word in the claim calls for is the
specific co-operation that Sturtevant has described. His auxiliary car-
buretor must be a “carburetor” in the same sense as the main carbure-
tor is a carburetor; that is, a complete carburetor in itself. 1t must
have “an open fuel-outlet whereby a desired minimum fuel-supply for
the engine is afforded.” That is, it must have means for discharging its
own explosive mixture into the engine beyond the control of the throt-
tle-valve and when the engine is running this explosive mixture must
always be supplied and be ready to “co-operate” with the mixture
from the main carburetor whenever and to whatever degree the
closed throttle-valve may be opened. Such, in our judgment, is the
scope of the claim.

Turning back to the drawmg of the Zenith carburetor, we note
that Zenith’s alleged auxiliary carburetor consists of the fuel reser-
voir, the fuel passages leading into the well P, the well P, the fuel jet
therefrom terminating at U, and the air intake at the lower left side
of the drawing; and that said auxiliary carburetor co-operates with
the Zenith main carburetor, which is identified by reference to the
fuel-jet S within the Venturi tube.

If the throttle-valve T is closed, there is found in the Zenith struc-
ture the equivalent of Sturtevant’s main carburetor with its prescribed
limitations; but there is no auxiliary carburetor having an opening
to disrharge its explosive mixture into the engine, for the outlet U
is smothered by the throttle-valve.

If the throttle-valve T is permanently held partially open, then,
whatever may be said about the presence of Sturtevant’s auxiliary
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carburetor, no main carburetor is found in its required association with
a throttle-valve having the capacity of being completely closed.

Either horn disposes of infringement. But, more vitally, the out-
let U is never a discharge for an explosive mixture; it merely feeds
raw gasoline. And, still more vitally, when the air current through
the main carburetor is pointed to as the means for converting the raw
gasoline from the outlet U into an explosive mixture, a demonstra-
tlonllis thereby afforded that Zenith contains no auxiliary “carburetor”
at all.

We approve the finding of noninfringement of the Sturtevant pat-
ent, :
IV. AxDERSON.

[8] Claim 1 is the only claim in issue:

“l. Tn a carburetor, a carbureting-chamber, a fuel-jet therein, a constant-
level supply-chamber feeding said fuel-jet and exposed to atmospheric pres-
sure, an auxiliary reservoir fed from said constant-level supply-chamber, an
auxiliary fuel-jet discharging into said carbureting-chamber and fed from
said auxiliary reservoir, an atmosphere inlet for said auxiliary reservoir, and
means for maintaining a subatmospheric pressure in said auxiliary reservoir
during operation of said carburetor.”

From the fuel reservoir 15,
through the passage 17, gas-
oline is fed through the orifice
21 into the main jet within the
Venturi tube, and also is fed
through the orifice 27 into the
auxiliary reservoir 25, and
thence into the supplemental
jet 33. The auxiliary reservoir
25 is open to the atmosphere
through the restricted opening
31* and it is also open to the
chamber 28, in which are open-
ings 29 and 30 into the Venturi
tube.

This construction, when the
engine is running, produces in
the auxiliary reservoir 25 a partial vacuum of varying degrees, which
is the “subatmospheric pressure” spoken of in the claim. How it is
produced, the mode of operation, the working principle, is thus ex-
plained by Anderson: -

“It is to be noted that the surface of the fuel in the reservoir 25 is exposea
to the pressure in the chamber 28, which, in turn, is subject to the pressure and
the variations in pressure in the Venturi tube or carbureting-chamber. It
is thus clear that, as the suction in the Venturi tube increases, the pressure
in the chamber 28 will be lowered, and the rate at which the fuel passes
through the restricted opening 27 into the reservoir 25 will vary accordingly.
It has been found by experiment, however, that this variation, while highly
desirable and productive of the best sort of a mixture, is too marked for
practical purposes, unless properly moderated, and I have secured this moder-
ation by means of the restricted passageway 31 to the atmosphere. The pas;
sageway is restricted to such an extent that it cannot satisfy the suction
created in the chamber 28, and it therefore follows that the pressure on the
surface of the fuel in the reservoir 25 is lessened, as the engine speed increases,
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so that, as before pointed out, the flow through the passageway 27 is varied
accordingly.”

Anderson’s mode of operation is unmistakable. He creates a par-
tial vacuum in the chamber 28 by means of engine-suction through
the openings 29 and 30 into the Venturi tube; the partial vacuum
varies in tensity with the varying tensity of the engine-suction; he
finds that high suction produces too much “subatmosphere”; and so
he “moderates” his “subatmosphere,” partially destroys the vacuum
tensity, by admitting outside air into chamber 28 through the re-
stricted opening 31.

Whatever of inventive creation was involved in producing the An-
derson combination of means to obtain the Anderson result in the An-
derson way is entitled to protection not only by specific claims but
also by the most generic that could be drawn to “fit Anderson’s in-
ventive concept. But infringement of the broadest as well as of the
narrowest claims can be predicated only on a structure that embodies
substantially the Anderson combination of means to obtain substanti-
ally the Anderson result in substantially the Anderson way.

As a basis for charging infringement of claim 1 by the starting feed
of the Zenith carburetor, Exhibit 2, Stromberg Company identifies
the generic terminology of claim 1 with the "specific disclosure of
means in the following manner: )

1. “A carbureting-chamber” is the space from the air-inlet 7 to the
explosive-mixture discharge 8.

2. “A fuel-jet therein” is the jet 19.

3. “A constant-level supply-chamber feeding said fuel-jet and ex-
posed to atmospheric pressure” is the constant-level chamber 15.

. 4. “An auxiliary reservoir fed from said constant-level supply-
chamber” is reservoir 25.

5. “An auxiliary fuel-jet discharging into said carbureting-chamber
and fed from said auxiliary reservoir” is the jet 33.

6. “An atmosphere inlet for said auxiliary reservoir” is the open-
ing 31.

7. “And means for maintaining a subatmospheric pressure in said
auxiliary reservoir during the operation of said carburetor” is the
bored nut 32. Several nuts of different sized bores are furnished so
that the diameter of the opening 31 may be varied in relation to the
openings 29 and 30 into the Venturi tube and the discharge outlet of
jet 33. This interchangeability of the bored nut 32 is for the pur-
pose of assisting in the proper initial adjustment of the carburetor to
different engines.

Turning back to the drawing of the Zenith carburetor, we find that
Zenith has the equivalent, specifically and generically, of Anderson’s
first element, in the carbureting space from the air intake at the lower
left side of the drawing up to the explosive-mixture discharge at the
top of the drawing; of his second element, in the double-jet S; of
his third element, in the fuel reservoir F; of his fourth element, in
the auxiliary reservoir or well P; of his fifth element, in the fuel-jet
U; of his sixth element, in the atmosphere inlet A; and of what
Stromberg Company has chosen to identify as his seventh element, in
the ability and practice of Zenith Company to regulate the size of
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the atmosphere inlet for the purpose of aiding in the proper initial
adjustment of the carburetor to a given engine.

But Zenith carburetors 1 and 10 and Baverey’s patent No. 907,953,
December 29, 1908, which was cited against Anderson in the patent
office, were in the prior art. Zenith carburetors 1 and 10 contained
item for item the elements we have pointed to in the Zenith drawing.
So naturally no attempt was made to subordinate them to the An-
derson patent. Before Anderson’s time Zenith had modified the car-
buretor as shown in the drawing by closing the top of the well P and
admitting air thereto through restricted openings into the well J. And
no charge of infringing the Anderson patent could be laid upon that
modification. Since Anderson’s time the only change in Zenith is
found in Exhibit 2. In this, instead of air being admitted to the closed
well P through restricted openings into the well J, it is admitted
through restricted tubes from the outer air. And on this slight change
in construction, and the additional result that is supposed to be ob-
tained thereby, the question of infringement turns.

By means of Ahara’s.air inlet D and Zenith’s restricted air inlet A
subatmosphere was created in their respective auxiliary wells. There
has always been subatmosphere in the Zenith wells, both P and J.
In the structure of the Zenith drawing there may not be much, if any,
difference in subatmospheric pressure in the two wells. When Zenith
closed the top of the well P and admitted air thereto through re-
stricted openings into the well J, there was undoubtedly a nearer ap-
proach to vacuum in the well P than in the well J. And in the Zenith
carburetor, Exhibit 2, there is a greater degree of subatmosphere in
the inner well than in the outer. But we are unable to determine
from the record whether there was any greater or any less degree
of subatmosphere in the inner well when air was taken from the outer
well than when taken from outside the carburetor. .As means of ad-
mitting air into the inner well, the restricted openings to the outer
well are the equivalents of the restricted openings to the outer air,
unless there is a difference in results, for mechanically it is imma-
terial whether the air is admitted mediately or immediately from the
outer air. No infringement can be laid upon Zenith’s Exhibit 2, if all
that Zenith got was substantially the old result in substantially the old
way. But because the proofs do not enable us to find definitely that
Zenith obtained merely the old result, we proceed to determine wheth-
er Stromberg Company is correct in saying that the seventh element
is any means, of the general nature of the nut 32, adapted to regulate
the admission of air into the inner well from the outer air.

In support of its right to point to the restricted passages in Zenith’s
Exhibit 2 from the inner well to the- outer air as the equivalent of
the seventh element, Stromberg Company asserts that the presence of
subatmosphere in the prior Zenith carburetors was incidental, insig-
nificant, detrimental, and contrary to the desired operation; and upon
thig assertion predicates a claim that Anderson was entitled to monopo-
lize any desirable and intentional use of subatmosphere in carburetors,
even though the mechanical elements were found similarly combined
in prior structures. It is true that subatmosphere in the Zenith outer
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well J, which supplies the supplemental jet H, runs counters to the
Baverey principle of supplying the supplemental jet with a unit of
fuel in a unit of time and makes it impossible of complete realiza-
tion. Indeed, the use .of any auxiliary well, as we have heretofore
seen, is unnecessary to the employment of that feature of the Zenith
carburetors. But in every Zenith starting well (the inner well P) sub-
atmosphere has been desirable and in accord with the intended pur-
pose in starting, because in response to subatmosphere the action of
the starting jet is augmented and prolonged, and thereby the interval
of time that passes before the suction in the Venturi tube is sufficient
to lift the gasoline from the main jet is bridged. And if the intent
of a maker may be judged by the beneficial results produced by his
mechanism, the use of subatmosphere in the prior Zenith starting
well was intentional. So there is no basis in fact for the contention
that Anderson’s patent is to be scanned from the viewpoint that he
was the first to devise means for the beneficial and intentional em-
ployment of subatmosphere in carburetors.

In our judgment Anderson himself furnishes three demonstrations
that Stromberg Company is in error in asserting that Anderson’s sev-
enth element in claim 1 refers generically to any means for regulating
the admission of outer air to the inner well which have a mode of
operation and produce results analogous to the mode of operation and
results of Anderson’s interchangeable nut 32, which determines the
size of the opening 31.

1. In his specification, herein above quoted, Anderson shows that
his characteristic subatmosphere is created by the action of the open-
ings 29 and 30 into the Venturi tube in connection with the suction
through the Venturi tube; that at high speeds too much subatmos-
phere is thereby created; and that he destroys the excess by admit-
ting outer air through the opening 31. In other words, if Anderson
had not found by experiment, as he says he did, that his means for
creating subatmosphere operated excessively at high speeds, he never
would have put into his carburetor the opening 31, which is present
merely as a moderator of the active means, just as a governor moder-
ates, but does not create, the applied power of an engine. Zenith
Company has no carburetor in which the passageway from the outer
air to the inner well has any such.mode of operation or produces any
such result. But Stromberg Company insists that we cannot accept
Anderson’s definition of his seventh element, because to do so would
make that element the same in claim 1 as in claim 2, wherein that
element is additionally defined as “comprising a duct for the passage
of air only, communicating with said carbureting-chamber and with
the auxiliary reservoir above the level of the liquid therein.” Taking
definitions of terms from Anderson, we believe structures can be
imagined which would infringe claim 1 without embodying the quoted
limitation in claim 2, and so both claims would be purposeful. But
we do not stop to picture supposititious structures, because if we are
mistaken in our belief, and if claim 1 must fall unless we accept Strom-
berg Company’s definition and reject Anderson’s, then fall it must.

2. On his specification of means and mode of operation, Anderson
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submitted claims, several of which were rejected on reference to Bav-
erey. Their general character may be gathered from the following:

“In a carburetor the combination of a suction-controlled fuel feed-jet, a
constant-level supply-chamber therefor, an additional jet, and means for
supply to said additional jet arranged to deliver varying quantities of fuel
according to the pressure produced by the engine.”

The objection to this claim is that, if the arrangement for varying
the discharge from the additional jet to correlate with the pressure
produced by the engine, which is the arrangement for creating sub-
atmosphere, is not confined to Anderson’s stated means and method
of creating subatmosphere, but is aimed to cover the inlet from the
outer air into Zenith’s prior auxiliary well, then the claim is void in
the light of Baverey’s disclosure. .

Anderson acquiesced in the rejection. In submitting the present
claims, he distinguished from Baverey, as he in fact had already clear-
ly done in his specification of means and mode of operation, by point-
ing out that his “operation is brought about by. maintaining a sub-
atmospheric pressure in the auxiliary reservoir even though the said
reservoir is connected with the atmosphere.”” That is, Anderson’s
characteristic subatmosphere is obtained, not by means of, but in
spite of, the Baverey-Zenith inlet. And thereby Anderson became
estopped from contending that the Zenith characteristic subatmosphere
was immaterial in the prior art, and that he was entitled to a general
dominancy of subatmosphere in carburetors—a contention we have
heretofore examined and found to be wanting in merit.

[9] 3. Anderson’s claim 4 is word for word the same as claim 1, ex-
cept that the sixth element, “an atmosphere inlet for said auxiliary
reservoir” in claim 1, becomes “a restricted atmosphere inlet for said
auxiliary reservoir” in claim 4.

Of course the other elements, including the seventh, must be given
exactly the same value and scope in both claims.

Respecting the differentiation of the sixth element, claim 1 calls for
an inlet regardless of restriction—for example, Anderson’s inlet with
the interchangeable nut 32 omitted; while claim 4 demands a re-
striction of the inlet—for example, such a “restricted inlet” as is pro-
vided by the bored and interchangeable nut 32.

Now, if this suit were based ornt claim 4, it would be apparent at
once that the nut 32, or its equivalent in general character, could not
be taken as the seventh element after having been properly identified
as the sixth element. And though only the opening and not the nut
itself as a restricting means is in the sixth element of claim 1, nev-
ertheless the seventh element, being in the same words and based on
the same statements of means and mode of operation, must be taken
to refer to the same thing in both claims. And inasmuch as the nut
32, or its equivalent in general character, cannot be the seventh ele-
ment of claim 4, it cannot be the seventh element of claim 1.

Granting validity to Anderson’s claim 1, we find that it is not in-
fringed.

The cause is remanded, with the direction to amend the decree con-
formably to this opinion. Costs in this court are to be equally divided.
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STROMBERG MOTOR DEVICES CO. v. ZENITH CARBURETOR CO.
(Circuit Court of Appeals, Seventh Circuit. September 14, 1918.)
No. 2154,

PATENTS ¢=301(1)—PRELIMINARY INJUNCTION—ISSUANCE.

The denial of a motion for preliminary injunction in an infringement
suit presented on affidavits was obviously not an abuse of discretion,
where, after hearing on the mefits, it was found there was no infringe-
ment.

Appeal from the District Court of the United States for the Eastern
Division of the Northern District of Illinois.

Suit by the Stromberg Motor Devices Company against the Zenith
Carburetor Company. From an order denying a preliminary injunc-
tion, complainant appeals. Affirmed.

Charles A. Brown, of Chicago, Iil, and William H. Kenyon, of New
York City, for appellant.

Clarence P. Byrnes, of Pittsburgh, Pa., and Wiltiam M. Swan, of
Detroit, Mich., for appellee.

Before BAKER, MACK, and EVANS, Circuit Judges.

BAKER, Circuit Judge. This is an appeal from an order denying
a preliminary injunction upon claims 8, 10, and 11 of the Richard pat-
ent, No. 791,501, June 6, 1905.

Shortly after the denial of the motion the District Court heard the
case on the merits, and held the claims valid and infringed by two
Zenith structures and not infringed by a third.

An appeal was taken from that decree, and was lodged in this court
shortly after the present appeal, and by agreement of the parties the
two cases were heard at the same time.

Inasmuch as we have found that no Zenith structure infringes the
Richard claims (see Stromberg Motor Devices Co. v. Zenith Carburet-
or Co., 254 Fed. 68, — C. C. A. —, herewith decided), it is quite
obvious that the questions of infringement, presented by affidavits,
were not so clearly in favor of the Stromberg Company that the Dis-
trict Court abused its discretion in denying the motion for a prelim-
inary injunction.

The order is affirmed.

JONES et al. v. SYKES METAL LATH & ROOFING CO.
(Circuit Court of Appeals, Sixth Circuit. June 4, 1918.)
No. 3032.

1. PATENTS &=51(1)—INVENTION—PRIOE ART—REDUCTION TO PRACTICE.

It is o sufficient reduction to practice of the idea of rolls for cutting
expanded metal, relative to anticipation of patented rolls, that they were
worked only by hand, being intended as part of a machine which should
cut and expand, and the expanding part not being ready; there being
no necessary connection between the two parts.

@&—For other cases see same toplc & KEY-NUMBER in all Key-Numbered Digests & Indexes
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2. PATENTS &>51(1)—PRIOR ART.

A machine in prior use, though not patented or described In printed

publication nor known to patentee, was a part of the prior art.
3. PATENTS &=>53—INVENTION—PRIOR USE—ABANDONMENT,

Relative to anticipation of patented machine, mere change in form of
prior commercial machine, it at all times being within the limits of the
claim of the patent, would not interrupt continuity of use and constitute
abandonment. .

4. PATENTS &=328—INVENTION—INTEGRAL AND SECTIONAL STRUCTURES—EX-
PANDED METAL CUTTING ROLLS.

The Curtis patent, No. 671,915, for rolls for cutting expanded metal,
claimm 2, in substance a square-edged cutting roll notched on one edge
only, held, in view of prior segmental cutter, not to involve invention,
but merely making integrally, and so stronger and simpler, what had been
before made in two parts and then put together. -

5. PATENTS &=>328—LIMITED CLAIM—INVENTION—INFRINGEMENT—EXPANDED
MEeTAL CuTtTIiNGg RoOLLS.

The Curtis patent, No. 671,915, for rolls for cutting expanded metal,
claim 1, held limited to preferred form, to involve invention, and to be
infringed.

6. PATENTS €165—CLAIMS—LIMITATIONS.

A limitation found in one claim, whereby alone it substantially differs
from another, cannot be read into the other.

7. PATENTS &165—CONSTRUCTION OF CLAIM—PATENTEE’S DICTIONARY.

. A patentee may supply his own dictionary; so a claim being for roll
with notches staggered as specified, and the word “staggered” being
found, in the specification, only in the sentence stating the preferred form,
the claim will be limited to such form,

PATENTS €=819(1)—INFRINGEMENT—DAMA GES.
Damages for infringement of patent may be measured by reasonable
royalty, if there is no better means of establishing profits or damages.

®

Appeal from the District Court of the United States for the Eastern
Division of the Northern District of Ohio; John M. Killits, Judge.

Suit by Breckenridge Jones, trustee, and others against the Sykes
Metal Lath & Roofing Company. Bill dismissed, and complainants ap-
peal. Affirmed in part, and in part reversed and remanded.

This is the usual infringement suit based on patent No. 671,915, issued April
9, 1901, to Curtis, appellants’ ultimate assignor, for “rolls for cutting ex-
panded metal.” The application was filed October 13, 1800. The purpose of
the machine was to cut in a metal sheet parallel series of slits so that
when a lateral pull was exerted the slitted sheet would expand into an open
mesh of approximately diamond-shaped form. The result was not at all new,
nor was the mechanism broadly new. It was understood that the continuous
longitudinal slit must be interrupted at regular intervals by an uncut por-
tion, called a bond, and that in two adjacent slits these bonds must be so
spaced that each bond in one slit would be opposite the center of a severed
portion in the other slit. The slits had been made by beveled-edged rotary
cutters, and the bonds were caused by making a notch in the rotary cutting
edge, just as if a notch is made in the cutting edge of one blade of a pair of
shears, whereby the fabric upon which the blades close will be cut on both
sides of the notch and remain uncut at that point. A further step in the effi-
ciency of such machines had been made by discarding beveled-edged cutters
and using square-edged rolls. Several of these were assembled upon the
upper of two horizontal shafts and were thereon properly spaced apart by
intermediate smaller discs. Upon the lower shaft were placed corresponding
rolls and discs, but each roll upon the lower shaft was opposite an inter-
mediate disc upon the upper, and the two shafts were at such a distance

@&=For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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apart that the lower edge of the cutting rolls upon the upper shaft slightly
passed by the upper edge of the similar rolls on the lower shaft and entered
slightly into the open spaces surrounding the spacing discs on the lower shaft.
As the upper and lower cutting rolls were adjusted laterally just to clear each
other, it followed that they would cut a continuous slit in the sheet of metal
passed between the rolls—again acting like a pair of shears, save that the
motion was rotary. Notches cut across the periphery of these rolls would
obviously leave bonds in the material; but, as both edges of the square-
faced rolls were cutting edges, such transverse notches would leave the bonds
in adjacent slits opposite to each other and the product would not expand. An
expansible sheet could be produced with those rolls only by running the sheet
through twice, cutting the first slits twice as far apart as was desired, and,
on the second run, shifting the sheet longitudinally so as to bring the bonds
in the later slits midway between those of the earlier. This was the state
of the art, as shown by prior patents and by commercial practice, when Curtis
made his improvement. He used the intermeshing square-edged rolls upon
upper and lower shaft as just described; but, instead of cutting his notches
clear across the periphery of the roll, he notched only one edge, thus producing
bonds in only one of the slits cut by the edges of the roll. Then he notched one
of the meeting edges which cut the next slit, and arranged these notches
so that the bonds would not be opposite each other, but each bond would be
opposite the center of the next opening. He could do this in either of two
ways: The first way was to notch the right-hand edges of the upper and
lower rolls and so each slit would be produced by the rolling engagement of
the passing edges of the two rolls, one of which was notched and the other
was plain. The other way was to leave the lower rolls entirely plain but
notch both edges of the upper roll, arranging the notches upon the opposite
edges of the same roll, not across from each other, but in the alternate or
staggered position. This would also accomplish the cutting by the meeting of
a plain edge and a notched edge. Based upon this construction, he claimed:

1. The slitting-rolls for cutting expanded metal provided with spaced and
countering cutting rings having right-angle corners being interrupted at in-
tervals by notches formed in the side faces of the rings, and the notches being
relatively staggered, substantially as specified.

2. The slitting-rolls for cutting expanded metal, provided with spaced and
countering rings having sharp corners for cutting the metal, such corners be-
ing interrupted by notching out the side faces of the rings for a portion of the
thickness of the rings, substantially as specified.

The court below held the patent invalid.

Dyrenforth, Lee, Chritton & Wiles and Russell Wiles, all of
Chicago, Ill,, and Bates & Macklin, of Cleveland, Ohio, for appellants.

Whittemore, Hulbert & Whittemore and James Whittemore, all of
Detroit, Mich., for appellee.

Before KNAPPEN and DENISON, Circuit Judges, and SES-
SIONS, District Judge.

DENISON, Circuit Judge (after stating the facts as above). In-
fringement of both claims is alleged; and, if they receive the construc-
tion which we think they must have, infringement is conceded.

[1] Several earlier uses are set up in order to anticipate or other-
wise invalidate the second and broader claim. We agree with the
District Judge that the claim is invalid; but we think this conclusion
is most safely based upon the earlier so-called segmental cutter. Cur-
tis made his constructive reduction to practice by filing his application
in October, 1900. He claims to have conceived the invention in June
of that year; but the evidence of any definite early conception of the
invention embodied in these claims is vague, and there was no dis-
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closure until in the course of preparing the application. The defend-
ant’s predecessor experimented in the summer of 1899 with a machine -
of this general class, and in December of that year let a contract for
the building of a commercial machine. This commercial machine was
completed in the spring of 1900 and operated by hand sufficiently to
demonstrate its effectiveness. This is proved with all the certainty
necessary to establish a claim of anticipation. The rolls were not oper-
ated by power at that time, because they were intended to be only a
part of the complete machine which should cut and expand, and the
expanding part was not ready; but there was no necessary connection
between the two parts, and we consider what was done to be a suffi-
cient reduction to practice of the idea involved. It was the same as
that later developed by Curtis, with two exceptions: (a) The notches
were placed upon the corresponding (say left-hand) edges of each
cutting roll, upper and lower, instead of upon both edges of the upper
rolls only, as in Curtis’ preferred form; (b) instead of cutting notches
in the edges of the body of the roll, defendant’s predecessor made the
roll of less diameter than the adjacent spacing disc, and then built it
out with a series of so-called segments until it was of the larger diame-
ter required for the cutting roll. Each segment contained a portion of
the cutting edge having one notch (two half notches) therein, and was
bolted fast to the body of the roll. When they were all in place, they -
constitute a continuous roll-cutting edge interrupted by notches. This
awkward arrangement was adopted because it was thought the cutting
edge must be of harder steel than was advisable for the body of the
roll, and because it was thought that separable parts would facilitate
sharpening and repairs. It was anticipated that potches would break
down and wear out, and in this way one part could be replaced with-
out affecting the rest of the roll. When the entire machine was later
completed, 1t was employed for some time to produce the commercial
result. It was finally discarded and replaced by the Curtis construc-
tion, because the making in this segmental way and the necessary re-
placements and repairs proved to be too expensive.

[2,3] This segmental cutter, although it had never been patented
or described in any printed publication and was not known to Curtis,
yet was a part of the prior art, with reference to which the character
of his variation therefrom must be judged. If some one else had com-
pletely invented and used this segmental cutter, and if what Curtis did
involved no invention over what had thus been done, certainly Curtis
was not entitled to a patent as the first inventor of the thing which he
produced. One cannot be an inventor, if there is no invention. See
Package Co. v. Johnson Co. (C. C. A. 6) 246 Fed. 598, 601, 159 C. C.
A. 568; Lemley v. Dobson (C. C. A. 6) 243 Fed. 391, 395, 156 C. C.
A. 171; and see Buser v. Novelty Co. (C. C. A. 6) 151 Fed. 478, 492,
et seq.,, 81 C. C. A. 16. This is not a case where a prior use, exact
or suggestive, had been abandoned, and so perhaps should go into
oblivion instead of into the prior art; the segmental cufter was in
complete and active existence, when Curtis made his conception, and
in commercial use when he filed his application. If the segmental cut-
ter is not generally different from Curtis’ form, then it follows that
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the substance of claim 2—a square-edged cutting roll notched on one
edge only—has been in continuous use by defendant and its predeces-
sor ever since a date earlier than Curtis’ invention, for change in form
within the limits of the claim would not interrupt the continuity of the
use.

{4] We find thus presented the controlling question whether Curtis’
integral square-edged cutting roll with notches on the edge involved in-
vention as compared with defendant’s sectional square-edged roll with
notches on the edge. The precise question may be clearer by trans-
posing to the more familiar circular saw. Let it be supposed that saws
composed of an integral disc with teeth cut into the edge were com-
mon; that defendant had devised a peculiar kind of teeth, and had
attached these by removable means to the edge of the disc, thereby
producing a saw with these peculiar teeth, each tooth separately re-
movable; and that Curtis then put these same peculiar teeth into the
edge of an integral saw by cutting them therein. We are confident
that this would not, and that what Curtis did with these cutter rolls
did not, involve invention. We have a clear instance of that merely
making integrally what had before been made in two parts and then
put together, rather than an instance of that uniting into one part which
dispenses with a function or gets a new result. See Gould v. Cincin-
nati Co. (C. C. A, 6) 194 Fed. 680, 685, 115 C. C. A. 74. Curtis’ cutter
roll was stronger and simpler than defendant’s, but only as an integral
structure is always stronger and simpler than a sectional one. The de-
fendant had passed through and beyond the Curtis form. Curtis sim-
ply dropped off what he thought a useless and troublesome refinement,
and adopted the remainder, the substance of defendant’s structure.
This is especially illustrated by the fact that a sectional view of this
segmental cutter and adjacent spacing disc, taken on any selected
diameter, cannot be distinguished from a sectional view of the Curtis
roll and spacing disc taken on the same diameter, save by the presence
of the attaching bolt and the seam between the permanent body and
the removable edge.

So far as concerns claim 2, the decree of the court below dismissing
the bill must be affirmed.

[5] Claim 1 presents a different problem. We think it must be in-
terpreted as of specific intent, directed to and limited to Curtis’ pre-
ferred form, whereby he put all his interrupting notches upon the
upper rolls, leaving the lower rolls plain, and arranged these notches on
the opposite edges of the same roll in staggered relation to each other.
Defendant has adopted and used this precise form. It seeks to escape
liability by alleging that, if given this specific construction, the claim
involves no patentable distinction from claim 2, and is invalid for the
same reason, but that it ought not to be so limited, but should be con-
structed so broadly that it is equivalent to, and is defeated by the same
facts which defeat, claim 2.

Putting these notches upon both edges of the same disc, and not
opposite each other but staggered, was entirely new and had obvious
advantages over the plan of notching one edge of both upper and
lower rolls. In the latter case, the ultimate alternate relation of slit
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and bond must be secured by a rather nice relative rotary adjustment
of upper and lower rolls on their respective shafts and also by regu-
lating the driving means for each shaft so that the notches will leave
the bonds at the right spots. Either wear in connecting gears or in-
accuracy in replacing rolls after they have been removed tor grinding
would produce bad results. With the Curtis preferred form, the prop-
er relation of slit and bond in the two adjacent rows was necessarily
and automatically preserved. When the rolis were placed on the shaft,
originally or after removal, it was immaterial what circumferential
position the notches happened to have, so long as the notches in the
series of rolls oh that one shaft were aligned with each other. It is
true these results and these advantages are not testified to by any ex-
pert; but they are obvious, and there is no testimony tending to dis-
pute their apparent value. We cannot say that this specific improve-
ment involved no invention, .

[6,7] Since a device which does not bring the bonds and the slits
into alternate position will not make a useful product, it is said that
the thought expressed by “the notches being relatively staggered” must
be read into the second claim as well, and that the notches are “rela-
tively staggered” even in the form of machine which notches only one
side of the roll but uses notched rolls on both upper and lower shafts,
because these are so adjusted that the notches strike the metal in a
staggered relation to each other. Viewed in this way, the claims are
equivalent and of a breadth which makes them both invalid. We can-
not accept this point of view, for the sufficient reason that a limitation
iound in one claim and by which alone it substantially differs from
another cannot be read into that other, but the expressed distinction
must be preserved. There is the further reason that, although by re-
sort to all the possible meanings of the phrase in question, we can con-
ceive that in the upper and lower notched roll construction, the notches
are “relatively staggered,” yet this was plainly not what Curtis meant
when he selected the words; and a patentee is at liberty to supply his
own dictionary; the terms of a claim should be taken in the sense
given in the lexicon of the specification. Baker, C. J., in Kennicott
Co. v. Holt Co. (C. C. A.7) 230 Fed. 157, 160, 144 C. C. A. 455. He
shows, in Fig. 5, one form having the notches alternately arranged on
the opposite edges of the same roll, and, in Fig. 6, a form having the
notches upon the same edge, and upon one edge only, of upper and
lower rolls, He says:

“I prefer to form these notches upon both sides of all the rings as shown
in Fig. 5, arranging the notches in staggered fashion. * * * I do not
notch the (lower) rings 30 as that is unnecessary if the (upper) rings 20 are
notched upon both sides as shown at Fig. 5; but, instead of that construc-
tion, the upper rings may be notched upon one side only and the lower rings

should, in that case, also be notched upon one side. * * * Rither con-
struction works well.”

The word “stagger” is not found in any form in the specification,
except in the sentence just quoted; and this reference to the authorita-
tive lexicon makes it entirely clear that the first claim was intended to
cover this preferred form, and the second claim was intended to be
broad enough to cover either form. Defendant’s argument upon this
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subject, based upon the contents of the file wrapper, is not convincing.
As the application was filed, the second claim was in the same form
as when issued; but the first claim was still broader and reached gen-
erally this arrangement of cutting rings, provided only that they had
“notches on their side faces.” This would cover notches extending
transversely entirely across the periphery and was old, as appeared by
the reference cited by the Patent Office. Curtis then amended by sub-
stituting claim 1 as issued, and pointed out that there was invention in
making notches in the edge only instead of all the way across, because
by this change he succeeded in producing bonds which were necessarily
opposite each other. The patent then issued.

[8] It results from these considerations that there must be the usual
interlocutory decree based on claim 1; but for accounting only—the
patent has expired. We appreciate the difficulties attending an ac-
counting, but they are not sufficient to justify the refusal of that reme-
dy, particularly in view of the present rule that damages may be meas-
ured by reasonable royalty, if there is no better means of establishing
profits or damages.

" The judgment is reversed, with costs of this court, and the case re-
manded for further proceedings.

JONES et al. v. GENERAL FIREPROOFING CO.*
(Circuit Court of Appeals, Sixth Circuit. June 4, 1918.;

No. 3051,
1. PATENTS &>328—INVENTION—SHEET METAL EXPANDING MACHINES.
Tha Onrtie patent, No, 870,808, on machines for cxpanding sheet melal,

claim 13, held invalid, as not involving invention, «sbut the thought that
automatic opening mechanism could be made to operate in a transverse
plane; it not being patentable merely to do by automatic machinery what
has commonly been done by hand.

2, PATENTS ¢&=101—CLAMS—PART OF DEVICE.
Claims of a patent, intended to reach tbe operation of half of the de-
vice considered by itself, may be valid.

8. PATENTS €=5328—VALIDITY—SHEET METAL EXPANDING MACHINES.

The Curtis patent, No. 796,402, on machines for expanding sheet metal,
claim 8, held to be for the diagonal edge over which the sheet should be
drawn into another plane as it progressed longitudinally, + new element
in the association, and to be valid.

4. PATENTS ¢&=165—CONSTRUCTION—LIMITING WORDS.

Limiting words in the claim of a patent, relied on in Patent Office to
differentiate it from a prior patent, while to be given their full meaning,
if clear and definite, when developing ambiguity should not be reud any

. more broadly than is reasonably necessary to serve such purpose of dif-
ferentiation.

B. PATENTS ¢=328—INFRINGEMENT—SHEET METAL BEYPANDING MACHINES—
DRAWING.

The Curtis patent, No. 796,402, on machines for expanding sheet‘metal,
claim 3, held infringed by defendant’s machine, as ‘‘drawing” the sheet"
claims 5 and 9 also held valid and infringed.

6. PATENTS ¢&=328—VALIDITY—SHEET METAL EXPANDING MACHINES,

The Curtis patent, No. 796,402, on machines for expanding sheet metal,

claims 1, 8, and 10, held invalid, as too broad.

@—For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
*For opninfon nn wotion for rehearing and to reopen, see 254 Fed. 970, ~ C. C. A, —.

254 F.—T7
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Appeal from the District Court of the United States for the Eastern
Division of the Northern District of Ohio; John M. Killits, Judge.

Suit by Breckenridge Jones, trustee, and others, against the Gen-
eral Fireproofing Company. Bill dismissed, afid complainants appeal.
Reversed and remanded.

Dyrenforth, Lee, Chritton & Wiles and Russell Wiles, all of Chi-
cago, 1, and Bates & Macklin, of Cleveland, Ohio, for appellants.

Hoyt, Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio
(Charles Neave, of New York City, and Fred L. Chappell, of Kala-
mazoo, Mich., of counsel), for appellee.

Before KNAPPEN and DENISON, Circuit Judges, and SES-
SIONS, District Judge.

DENISON, Circuit Judge. [1] For lack of infringement, the
court below dismissed the bill of the appellants charging infringement
of two patents issued to Curtis, one No. 670,606, of March 26, 1901,
and the other No. 796,402, of August 1, 1903, upon machines for ex-
panding sheet metal. Both patents relate to a device which receives
as its raw material to be acted upon a slitted sheet of metal prepared
as described in our opinion to-day filed in No. 3032, Jones v. Sykes
Co., 254 Fed. 91. The final product of the machines of the patents
in suit was intended to be used as metal lath. It was not new in
itself. It is fully enough described in the opinion of the Supreme
Court in Expanded Co. v. Bradford, 214 U..S. 366, 376, 29 Sup. Ct.
652, 53 L. Ed. 1034, as being the product of the methods which the
patentee in that case undertook to supersede by his patent there in-
volved. It had also been known that after a sheet was fully cut, as,
for example, by the Curtis machine of the patent involved in the
Sykes Case, and after the sheet was thus ready for expanding by a
pulling or stretching force, such force would be much more effective
if exerted at a lateral angle to the plane of the sheet than if exerted
in the same plane. This was obvious, since, if the force were ex-
erted in the same plane, the sheet could yield and expand only by a
distortion and twisting at and near the bonding points, while, if an
equivalent force were exerted at, e. g., a right angle to the plane of
the sheet, the necessary yielding and expansion would call only for a
bending of the strands without material twisting, and would produce
an approximately diamond-shaped mesh (quasi hexagonal) with the
strands lying edgewise in the new plane instead of flat in the old.
This had been accomplished by taking the finished sheet after it had
come from the slitting machine, seizing the opposite edges by suit-.
able holders, and then carrying them apart from each other in a trans-
verse plane. This had been an essentially manual operation, although
aided by hand-operated mechanism. Curtis was the first to construct
any machine which would receive at one end a ready slitted sheet,
carry the same longitudinally along through the machine, and deliver
at the other end the transversely expanded product ready for use—
all without intermediate handling or attention. The novel charac-
teristic of his machine was to expand transversely and progressively
as an incident to the longitudinal feed and travel of this slitted sheet,
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In his first machine (670,606), he did this by employing traveling
grips which seized the edges of the sheet as it passed longitudinally
off the end of the horizontal feed table, and which grips traveled in
angling paths forward from, and transversely up and down from,
the feed table, thereby gradually expanding the sheet in this trans-
verse plane until the full intended width was reached. His thirteenth
claim, the one said to be infringed, reads as follows:

“The machine for opening or expanding sheet metal the slits in which have
been previously cut, wherein are combined means for feeding the slitted
sheets and means acting to open them by opening the strands between the

slits in a direction substantially at right angles to the plane of the sheet, sub-
stantially as specified.”

The other claims of the patent covered, with various breadth of
expression, the specific means which Curtis showed and described,
and claim 13 must be considered as reaching any suitable feeding
means combined with any suitable opening means which automatical-
ly bend the strands at right angles to the plane of the sheet as it
leaves the end of the feed table. Thus construed, the claim did not
express a patentable invention. The history of the transaction makes
this clear. Caldwell had devised a machine which gripped the slitted
sheet by its edges as it left the horizontal feed table and opened it in
its own plane. Curtls, as a mechanical expert, was asked by the
owner of the Caldwell invention to see if he could improve it. He
knew that the sheet ought to be opened in a transverse plane, and
knew that it was common practice to do this manually, and he mod-
ified and adopted the Caldwell mechanism so that the grips moved
away from each other up and down instead of sidewise. He was
entitled to a patent upon the devices by which he caused this to be
done and to a fair measure of equivalency; but we see no invention
involved in the mere thought sought to be monopolized by this thir-
teenth claim, that automatic opening mechanism could be made to
operate in the transverse plane. To find invention in such thought
would be to,say that it is broadly patentable merely to do by automatic
machinery what has commonly been done by hand, and the general
rule is to the contrary. Marchand v. Emken, 132 U. S. 195, 199,
200, 10 Sup. Ct. 65, 33 L. Ed. 332.

The prosecution, under the second patent in suit, is based upon
claims 1, 3, 5,8, 9, and 10. Claim 3 reads thus:

“In a machine for expanding previously slitted sheets, the combination
with a support over which the slitted sheet is moved, of means for con-
tinuously feeding the sheet lengthwise along said support and means for

drawing it away fromn the plane of the support as it passes off the same,
substantially as specified.”

[2] In this patent, Curtis took a completely slitted sheet and con-
veyed it longitudinally along a feed table. This feed table was broken
away on a diagonal line commencing at one of the forward corners
and extending back at the desired angle to the other side. The result
was that, as the sheet fed forward, first one corner would pass off
the supporting means, and then a gradually increasing triangular sec-
tion would do so, until, eventually, the whole sheet would be passing
over and beyond this diagonal edge. Means were then provided for
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carrying the free edge of the sheet downwardly at an angle to the
plane of the feed table, and, accordingly, the sheet was expanded by
pulling it over the diagonal edge. It is true that Curtis showed a
double-acting device, so that, in order to apply thereto the foregoing
description, his sheet should be thought of as divided into two by a
longitudinal center line, the first opening corner of each half sheet
being at the central division point between them, and one half being
pulled downwardly and the other half pulled upwardly over diagonal
edges extending from the two outer corners of the feeding means
inward to the center. However, there are claims devoted to this
double construction, and the claims in suit clearly have no reference
thereto, but are intended to reach the operation of one-half the device
considered by itself; and there is no inherent reason why claims
drawn on that theory may not be valid.

[3] Our conclusion is that this is a proper case for the application
for the principle to which we referred in Davis v. New Departure
Co., 217 Fed. 775, 133 C. C. A. 505. From the broad point of view
involved in claim 3, the new thing provided by Curtis was the diagonal
edge over which the sheet should be drawn into another plane as it
progressed longitudinally. This we consider a new element in this
association, and it imparts both validity and character to the claim.
Curtis did not merely provide a new association of old elements; the
thought that the feed table or supporting means could be cut away
on a diagonal line so that this diagonal edge -would serve as the re-
sisting means over which the sheet might be pulled into expanded
form was the novel thought, and the other recited elements of the
claim only provide its necessary working environment. There is
therefore no occasion to confine the claim to the particular operative
mechanism shown and described, but infringement will be found if
a defendant has adopted substantially this novel element of the claim,
even though it is put into association with other elements of distinctly
different form from those shown in the patent, provided that they fur-
nish the necessary field for the novel element to operate and to func-
tion as contemplated by the patent, and do not omit, in specie and by
equivalent, any specified part.

We do not overlook the fact that this diagonal edge is not, in so
many words, specified in claim 3; but we conclude that it is im-
peratively implied. The claim calls for “a support over which the
slitted sheet is moved,” and since such a sheet could not be moved
lengthwise of the support and drawn away from the plane of the
support into expansion as it passes off the same, unless it passes off
in a diagonal line, we must conclude that the “support” of the claim
is the support thus described. If there were doubt about the nec-
essary presence of this element in claim 3, there could be none as to
claim 5.

There is the common controversy whether the patented device has
been largely used. If the patent is of the relatively generic scope
claimed for it, then it has been embodied in machines which have been
extensively adopted; if it is of the precise and limited scope insisted
on by defendant, it has had no commercial use, In such a case, to
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argue against validity because the specific form has not been marketed
is to beg the question.

[4-8] Having determined that the claim is valid and has the scope
which we have attributed to it, the question of infringement remains.
We conclude that this question depends upon the force to be given
to the word “drawing,” found in the claim. Defendant’s machine
does not draw the sheet over the diagonal edge in the same manner
nor to the same degree that the Curtis device does. The allusion to
the drawing function was relied upon during its progress through the
Patent Office, to avoid a reference, and it therefore must have the
limiting effect which the circumstance requires; but of course it does
not follow that the “drawing” must be of the same kind and extent as
shown by Curtis.* The file wrapper discloses that Pitkin had an
earlier patent upon a device which (for the purpose of construing
claim 3) we may assume discloses a longitudinal feed table or support
broken away in a diagonal line; but Pitkin fed through this device
an unslitted sheet, and above the angling edge he placed a correspond-
ing row of star wheels, which operated to slit, punch, stretch, and
expand that line of the metal sheet progressing thereunder. The

- strand thus cut’ and punched was forced down and away from the
plane of the support, and thereupon another strand was treated in
the same manner. The result was that the sheet, as a whole, was
carried somewhat away from the plane of the support; but Pitkin
did not disclose the idea of drawing or pulling the sheet over this
edge and thereby accomplishing the expanding. When Pitkin was
cited, Curtis met the rejection by pointing out this drawing function.
If words so inserted or relied upon as indicating difference, and which
thereby become words of limitation, are clear and definite, they must
have their full meaning, even though it later appear that the patentee
thereby measurably léessened the monopoly to which he was really
entitled; but, if these limiting words develop ambiguity, they should
not be read any more broadly than is reasonably necessary to serve
that purpose of differentiation for which they were adopted. 'See
Clipper Co. v. E. W. Co. (C. C. A. 6) 237 Fed. 602, 608, 150 C. C.
A. 484, and cases cited. When we come to consider defendant’s form
of turning the sheet over the edge, it is evident that the limitation to
“drawing” is ambiguous, and we therefore must inquire whether de-
fendant’s operation draws the sheet over the edge in the sense in
which Curtis said that he did and that Pitkin did not.

Defendant’s machine is very different in appearance from Curtis’,
and its operation is obscure. It has been necessary to study it in
detail and observe the function of each part, but we are finally sat-
isfied that it responds to the terms of the claim. It clearly accom-
plishes the general result; it feeds in longitudinally a completely slit-
ted sheet and delivers the sheet at the other end fully expanded and
in a plane right-angled to the plane of feed. It accomplishes this by
turning the sheet over a diagonal edge in the feed table. This turn-
ing is done by a series of cams or wedges each of which meets and

1 We give defendant the benefit of all doubts, by assuming that the effect is
the same as if the limiting words had been inserted by amendment.
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directs away in a right-angled plane one of the diagonal strands, and,
as it does so, it pulls open the space between this strand and the next
one and bends the intermediate connectors into the new plane. The
result is certainly not the effect of a pushing force, applied from be-
yond or above the plane of feed, as in Pitkin. It certainly is the
result of a pulling strain, applied in the plane of the expanded sheet,
as in Curtis. A detailed discussion of the operation involved would
serve no good purpose. It is enough to say that, taking Curtis and
Pitkin as the prototypes of differentiated classes, we feel confident
that defendant’s device must be classified with Curtis; and, conse-
quently, infringement must be found.

We see no vital distinction in the fact that Curtis’ machine shows
a pull transmitted from the further margin through the entire ex-
panded portion, while defendant’s bending and turning force comes
directly from the next strand, and is exerted strand by strand. The-
oretically, Curtis completes his expansion strand by strand; prac-
tically, he probably does not. In theory, defendant’s cam or abut-
ment has served its full office when it has turned a strand away in
the other plane and bent the connectors; in practice, the cams are
continued so that they control the whole expanding. portion. The
essence of Curtis’ invention—turning, the slitted sheet at an angle as
it flows over the diagonal edge of the support—is present just as much
if the effective strain comes from the nearest strand as if from one or
several further away. There are claims which say or imply that this
operating pull is to come from the further margin of the sheet, ac-
cording to the form shown in the drawing; not so with claim 3.

Claim 5 we think controlled by the same consideration as claim 3,
and it also should be held infringed., Claim 1 when compared with
other claims cannot well be confined to a device having the diagonal
edge which we think the essence of the invention. It seems intended
to be broad enough to reach a sheet moving laterally over the edge
of the support. Unless it has this construction, it does not seem to
add anything to the other claims, and, with this construction, we
think it too broad to be valid. Claims 8 and 10 are invalid for the
same reasons. In view of our other conclusions, it is not very im-
portant whether claim 9 is valid and infringed; but we think it is.
The claim was not rejected on Pitkin, does not contain the limitation
to “drawing,” and infringement is clearer than of claim 3. As to
validity, Pitkin comes nearest to anticipating. Since Curtis regards
his form as duplex, divided by a‘longitudinal center line, he must
treat Pitkin from the same standpoint; but we cannot regard Pitkin’s
series of lower cutting laws, diagonally arranged, as the full equiva-
lent of Curtis’ diagonal edge over which the previously slitted sheet
is turned and opened. We are not here constrained by the estoppel
from any action by Curtis in the Patent Office.

The decree below is reversed, and the case remanded for the entry
of a new decree in accordance herewith and pursuant to the disclaim-
er practice pointed out in Westinghouse Co. v. Cooper Co., 245 Fed.
463, 470, 157 C. C. A. 625. Appellants will recover one-half the
costs of this court.
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CENTRAL RY. SIGNAL CO. et al. v. JACKSON.
(District Court, E. D. Pennsylvania. December 5, 1918))
No. 1625.

1. PATENTS ¢=114—SUIT T0 OBTAIN PATENT—NATURE OF PROCEEDING—"IN-
DEPENDENT PROCEEDING,”

A suit in equity, under Rev. St. § 4915 (Comp. St. 1916, § 9460), to
obtain issuance of a patent, although necessarily part of the application
for a patent, is an independent proceeding, and not appellate.

2. PATENTS &=114—SUIT To OBTAIN PATENT—NOTICE TO ADVERSE PARTIES.

In a suit in equity, under Rev. St. § 4915 (Comp. St. 1916, § 9460), to
obtain issuance of a patent, the court will not make an order for sub-
stituted service on a defendant, but will leave complainant to give such
“potice to adverse parties” as he deems sufficient.

In Equity. Suit by the Central Railway Signal Company and Frank
Dutcher against George B. Jackson. On motion for order directing

substituted service. Denied.
See, also (D. C.) 238 Fed. 625.

William Steell Jackson, of Philadelphia, Pa., for plaintiffs.
Howson & Howson, of Philadelphia, Pa., for defendant.

DICKINSON, District Judge. It appears that a motion made in
this case has not formally been disposed of. A statement of the rec-
ord facts will present the purpose of the motion and effect of its al-
lowance.

It is sufficient for this purpose to state that application was made
for a patent, on a claimed inventinn nf the plaintiff Dutcher, to the
Commissioner of Patents. A like application was also made by the
defendant, and an interference was declared, and an award of pri-
ority of invention was given the defendant. This proceeding passed
through all the successive stages, original and appellate, and resulted
in the final refusal of the Commissioner to issue a patent to the plain-
tiffs. The present bill in equity was then filed under the provisions
of R. S. § 4915 (Comp. St. 1916, § 9460).

The defendant came into this jurisdiction for the sole purpose of
testifying in the form of the taking of his deposition in some part
of this patent litigation. He was here served with the subpcena,
and a copy of the bill in this case, and was to all substantial intents
and purposes so served when on the witness stand. This service was
on motion set aside in deference to the general principle of comity, and
the principle was strictly applied, for the reason that it would not an-
swer to its purposes, unless it was so far recognized that a witness
could come into a foreign jurisdiction, relying upon his immunity
from service of process. If the immunity was sometimes granted and
sometimes denied, the practical result would be the same as if no
immunity was accorded. To give practical value to the principle,
it must therefore be enforced and never denied, unless the case comes
within the recognized exceptions. A practical test of the value of
the principle is that the exceptions should be clearly enough defined,

C==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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so that counsel would be able to advise in a given case whether im-
munity from service would be granted or withheld.

Behind many rules of law, however, there is to be discovered a
rule of policy as well as a principle of right. In such cases, the policy
of the law should be served, but never, unless it is unavoidable, a the
cost of a denial of a legal right. There is a legal right, indeed, two
legal rights, which are to some extent conflicting, presented in the
instant case. One is the right of the plaintiff to make application
for letters patent, and to pursue this application through the succes-
sive appellate actions to which the plaintiff has resorted. He is given
by law the further legal right to make his appeal to a District Court,
and to obtain the judgment of that court upon his other legal right
to the grant of letters patent. It follows from this that no obstacle
should be thrown in the way of his assertion of this right,

There is involved, also, however, the right of a defendant to be
protected from any judgment or decree which will affect him, un-
less the court entering the judgment has jurisdiction both of the
general subject-matter, of the particular cause, and of the parties.
When properly interpreted, the latter means that he cannot be sub-
jected to the judgment of any court unless he is both amenable to and
has been served with the process of that court. Whenever there is
a conflict between these two rights, the proper attitude of the court is
to take jurisdiction of the case, if there can be found any mode of
service of its process which brings a defendant before the court.

Generally speaking, there are three fact conditions, under any one
of which process may be served. One is that known as personal
service. This is always a good service (generally speaking) unless the
defendant is for some reason at the time privileged. This method
was tried, and it has been adjudged that the defendant was privileged.
Another is the equivalent recognized by statutes or otherwise of per-
sonal service, as, for illustration, service by leaving a copy of the pro-
cess at the dwelling house of the defendant, or other authorized place,
with an adult there found.

A question of fact has been raised in this case of whether the de-
fendant was so far a resident of this district as that he could be so
served. The validity of such a service could be tested by a return
setting forth the fact that service had been so made. No resort has
been made to such a test.

There only remains, therefore, the third method of service, which
is that now attempted, to wit, a substituted service. A trite illustra-
tion of such a form of service is afforded by cases in which service
is made by publication or otherwise.

The general fact situation in the present case is this: If the de-
fendant has any so-called home jurisdiction, it is in this district, and
it is here, if anywhere, that he is amenable to the service of process.
It is urged that, if the court cannot acquire jurisdiction of the defend-
ant, the plaintiff is, as a practical consequence, prevented from assert-
ing the right given him by the act of Congress. This would not jus-
tify the court in usurping jurisdiction, but it does call upon us to be
scrupulously careful not to refuse to take jurisdiction, if such be au-
thorized under R. S. § 4915. This court may have recourse to the
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statutes of the state and to the practice in vogue in the state courts
in all “civil causes other than equity,” etc., under R. S. § 914 (Comp.
St. 1916, § 1537). By R. S. § 917 (Comp. St. 1916, § 1543), the Su-
preme Court is empowered “to regulate the whole practice” in chan-
cery proceedings, and subordinate to this R. S. § 918 (Comp. St. 1916,
§ 1544), confers a like power upon the District Courts.

The equity rules promulgated by the Supreme Court, under date
of November 4, 1912, by rule 13 (198 Fed. xxii, 115 C. C. A. xxii),
provide for service of subpcena only by personal service, or by copy
left at the “usual place of abode” of the defendant, etc.

The rules of this court as adopted by the then Circuit Court do not
seem to specifically provide for any mode of service, except notices
of motions, etc., in pending cases. .

[1] It is in consequence in effect urged by counsel on both sides
of this question that the validity of service is dependent upon the oth-
er question of whether such a bill, as has been filed in this case, is
an original proceeding or appellate. It is clear that the proceeding
is technically not appellate. The statutes relating to the issue of pat-
ents provide for successive appeals, the purpose of which is to secure
a review of any rulings made, and, if proper, a reversal of those rul-
ings. Such proceedings are strictly and technically appellate. It is
likewise clear that section 4915 strictly and technically gives original
and independent jurisdiction to the court to adjudge, it is true, the
same claim of right which was made in the other proceedings, and to
reach a judgment which is different from, and in that sense a reversal
of, the ruling made by the Patent Office, but the ruling thus first made
remains and is not technically reversed.

This is the view expressed by the court in Butterworth v. Hoe, 112
U. S. at page 61, 5 Sup. Ct. 25, 28 L. Ed. 656. The view thus ex-
pressed is entirely consistent with the comments made upon it in Gan-
dy v. Marble, 122 U. S. at page 439, 7 Sup. Ct. 1290, 30 L. Ed. 1223.

The comment that “the proceeding is in fact and necessarily a part
of the application for the patent” is ex vi termini obviously true, be-
cause the sole purpose of such a bill is to secure the grant of a patent.

The distinction before pointed out, however, remains that the pro-
ceeding, though necessarily part of the application for a patent, is an
independent proceeding, and not appellate, in the sense of being an
appeal from the ruling first made. In other words, although its pur-
pose is to secure the issue of a patent, the issue of which has been re-
. fused, it does not seek that issue through a reversal of the ruling first
made, but through an independent finding that the applicant is enti-
tled upon the merits of his application to a patent. In a very practi-
c# sense the result.is a reversal, but such is not its legal purpose or
effect.

The correct view, as presented in Buytterworth v. Hoe, is that Con-
gress has provided two modes of procedure through and by which a
patent may issue. One is the usual application to the Commissioner
of Patents. The other is by bill in equity. It is true that resort can-
not be had to the latter until recourse has been first had to the for-
mer, but the two proceedings none the less are distinct, separate, and
independent, and in all other respects than that indicated are in the
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alternative. This results in the conclusion that no aid can be accord-
ed the plaintiffs through the expedient of viewing the present proceed-
ing as an appellate one, and we are driven to the provisions of R. S.
§ 4915, for such aid as is within the power of this court to afford.

The sections preceding 4915 provide for a mode of procedure which
may in its course, as it did in this case, reach the Supreme Court of
the District of Columbia. That is the high-water mark of that pro-
ceeding. Then comes into effect section 4915, which is operative only
after the other proceeding has been concluded.

[2] The remedy prescribed is one by bill in equity, and the court
having cognizance thereof may proceed to a finding that the appli-
cant for a patent should have one issued to him, and such finding is.
authority to-the Commissioner of Patents to grant letters patent.
It is to be observed that what is to be determined is the right of the
applicant. There may be cases in which no one has an interest in
the question of the ‘issue of the patent other than the interest of the
general public. In such cases, the requirement is that a copy of the
bill shall be served upon the Commissioner and all the expenses of the
proceeding shall be borne by the applicant. There is in this provision
recognition of the fact that there may be an “opposing party,” and
there is the further requirement that the court shall not proceed to
an adjudication until after “notice to adverse parties and other due
proceedings had.”

The purpose to be served by this requirement of notice is obvious,
but the proceeding itself in its main purpose and character is not only
analogous to, but it is essentially, a mandamus proceeding, directed
to the Commissioner of Patents, in which any party concerned may
intervene pro interesse suo.

The point is not directly before us for decision, but it is incidentally
"involved in disposing of the motion made, as our conclusion with re-
spect to the motion is that we should not make any order for a sub-
stituted service, but that the plaintiffs in the bill should follow the
injunctions of the statute, to which reference has been made, of the
service of a copy of the bill upon the Commissioner, or of notice to
adverse parties, or both, and should be left free to do whatever in
their judgment is a compliance with the statute, as well as a compli-
ance with the requirements of the chancery practice and equity rules
with respect to sufficiency of parties. In illustration of the latter re-
quirement, objection might be made to a bill for defect of parties un-
der rule 44 (198 Fed. xxx, 15 C. C. A, xxx). Such objection could -
then be disposed of. It would be premature to dispose of it now.

A question might also arise whether the court had cognizance of
the case on ‘“notice to adverse parties and due proceedings had” to
enable it to adjudge the questions involved. This question, as all oth-
er questions in the cause, could be determined when the decree came
to be entered, whether it were one pro confesso, or after trial on bill,
answer, and proofs. R. S. § 4915, it is to be observed, makes no spe-
cific provision for the service of a subpcena or a copy of the bill, ex-
cept in case of the Commissioner, and except, also, as such service
may be implied by the requirement of notice and other due proceed-
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ings. All such questions as who are necessary parties to such a bill,
and whether notice in fact, however and wherever given, is a compli-
ance with the statute, may be determined at the proper time.

The formal motion before us is formally disposed of by being de-
niied without prejudice.

LUTEN v. WILSON REINFORCED CONCRETE CO. et al
(District Court, D. Nebraska, Lincoln Division. July 24, 1917.)
No. 19.

1. PATENTS &=328—INFRINGEMENT—REINFORCED CONCRETE CONSTRUCTION.
- The Luten patent, No. 999,663, for a tension member with an anchor
tip for use in concrete construction, held not infringed.
2, PATENTS €&==328—INVENTION—REINFORCED CONCRETE BRIDGES.
The Luten patents, No. 818,386, No. 853,202, and No. 853,203, all relat-
ing to methods of using reinforcing members in concrete arch bridges,
held void for lack of invention, in view of the prior art.

In Equity. Suit by Daniel B. Luten against the Wilson Reinforced
Concrete Company, in which the State of Nebraska intervenes. Bill
dismissed.

Russell T. MacFall, of Indianapolis, Ind., and Frank H. Drury, of
Chicago, Ill., for plaintiff.

W. F. Moran, of Nebraska City, Neb., for defendant.

Willis E. Reed, Atty. Gen., Dexter Barrett, Deputy Atty. Gen., and
Wallace R. Lane, of Chicago, Ill., for intervener,

MUNGER, District Judge. Suit by Daniel B. Luten, alleging in-
fringement of letters patent issued to him. Of these no evidence was
submitted relating to patents numbered 852,970, 852,971, 853,183, and
933,771. 'The patents relied upon are numbered 818,386, 853,202,
853,203, 999,663, but complainant has abandoned all claims, and has
asked to dismiss his bill of complaint, which leave will be granted, as
to all other claims except as to claims 1 and 7 of patent numbered
818,386, claim 16 of patent numbered 853,202, claims 9, 12, 14, 16,
and 18 of -patent numbered 853,203, and claim 6 of patent numbered
999,663.

In a general way these patents relate to methods of using reinforcing
members in connection with concrete, especially in the construction of
arches of bridges. .

[1] The claim in patent No. 999,663 is for the use in combination
with hardened plastic material, of a tension member with an anchor
tip of a spiral of increasing curvature tangential to the tension mem-
ber and imbedded in the plastic material. Complainant charged that
a bridge built by some of the defendants infringed upon this patent.
The plans called for the use of a hook at the end of the metallic ten-
sion members, but the evidence shows that these plans were not fol-
lowed, and that the tension members had no curvature at or near the

@&==For other cases see same toplc & KEY-NUMBER in all Key-Numbered Digests & Indexes
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ends, and reliance was placed upon friction as a bond. As there was
no infringement of the patent, no further discussion of it is necessary.
[2] The claim in patent 853,202 reads as follows:

“16. A concrete bridge having a concrete spandrel extended back of the
abutments with upright rods or bars imbedded near the ends of the spandrel.”

The evidence shows that this form of structure was anticipated by
a number of patents and publications, especially by the Von Emperger
patent of June 1, 1897, and by the Monier construction.

The claims in controversy in patent 853,203 relate chiefly to the
placing of reinforcing and tension members in the arch or floor of the
bridge transverse to the axis in connection with other members im-
bedded in the spandrels. The Monier method of construction .com-
pletely anticipates any claims of complainant’s patent that the de-
fendants’ bridge can be said to follow. The defendants’ expert is clear
upon this point, and the figure and drawings of the Monier patent and
the graphic delineation of its use published in the Engineering News
of 1893 leave no doubt. The use of a reading glass as a magnifier
makes certain the form of construction used in that published article.
Other patents, publications, and uses of similar construction show a
state of the art such that Luten has no claim to invention for any of
these claims that the defendants’ bridge has followed. ‘

The remaining patent, No. 818,386, involves two claims. Claim 1
reads as follows:

“An arch hdving imbedded therein a plurality of tension members passing
alternately across the rib, said members being low at the crown and high

at the haunches, and each of said members passing across the rib at different
longitudinal points from the others, substantially as described.”

Claim 7 is as follows:

“An arch having imbedded therein rods, bars or other tension members
in two or more series, following one face of the arch rib, thence across and
following the other face of the rib, the points of crossing for the different
series being angulatly or laterally displaced with respect to each other, sub-
stantially as described.”

These claims attempt to cover the positioning of members where
stresses will occasion fractures. The principles that govern the loca-
tion of the danger points from live loads were old when Luten entered
this field. Writers and inventors had indicated the methods of cor-
recting these dangers by the use of tension members substantially as
Luten’s patent attempts to apply the correction.

In view of the state of the art, Luten cannot be said to have sup-
plied more than ordinary mechanical or engineering skill in giving
functions to tension members when applied to the problem of arches
upon which is to be imposed a live load.

For these reasons, a decree may be prepared, dismissing complain-
“ant’s bill.
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UNITED STATES v. HIRSCH.
(District Court, B D. New York. November 11, 1918)

ARMY AND NAVY G=>36—OFFENSES BY PERSONS IN MILITARY SERVICE—JU-
RISDICTION OF CIviL COURTS.

Articles of War enacted August 29, 1916 (Comp. St. 1916, § 2308a), do
not deprive the civil courts, either in time of peace or war, of the con-
current jurisdiction previously vested in them over crimes against either
federal or state law, committed within the United States, by persons sub-
ject to military law.

Criminal prosecution by the United States against Harry Jean Hirsch
and 17 others. On plea to the jurisdiction by defendant Hirsch. Over-
ruled.

Melville J. France, U. S. Atty., of Brooklyn, and H. Harvey Har-
wood, Asst. U. S. Atty., of New York City. .
Stephen C. Baldwin, of New York City, for defendant.

CHATFIELD, District Judge. Under a plea denying jurisdiction
to the court, motion is made by Harry J. Hirsch, one of the defend-
ants (18 in number) in the above-entitled action, to dismiss the indict-
ment as against him, and for an order directing his release, and that
all charges relating to the matters set forth in the indictment be left
exclusively, so far as he is concerned, to the military forces of the Unit-
ed States for hearing before a military court, under the present Arti-
cles of War.

The indictment charges a conspiracy to defraud the United States,
between July 15, 1916, and September 19, 1918, and the commission of
overt acts, attributed to each of the defendants, between August, 1916,
and August, 1918.

The defendant making the motion is a colonel of the Regular Army
detailed to the Quartermaster’s Corps. His present application is based
upon the language of the Articles of War, adopted by the act of Con-
gress of August 29, 1916, and contained in the Army Appropriation
Bill of that date (39 Statutes at Large, chapter 418, at page 650 [ Comp.
St. 1916, § 2308a]).

This new codification “shall at all times and in all places govern the
armies of the United States,” and took the place of old section 1342
of the Revised Statutes, which was repealed, in so far as inconsistent
with the new law. But it especially provides that all offenses commit-
ted prior to August 29, 1916, shall be governed by the law as it stood
before that date; that is, by old section 1342 of the Revised Statutes.

It would therefore follow that some of the acts of conspiracy al-
leged in the indictment might prove to have occurred before August
29, 1916, and would be considered under the provisions of former sec-
tion 1342, while the new articles would be in force as to matters oc-
curring after that date.

But if the indictment will lie against the defendant Hirsch, under
the new section 1342, its validity would not be affected by the amend-
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ment of 1916, for it might include any act within three years prior to
the filing of the indictment. On the other hand, if the defendant
Hirsch’s contention is correct, further consideration would be required,
in order to determine whether any part of the alleged conspiracy, or
the commission of overt acts, antedated August 29, 1916,

Passing to a consideration of the point really presented, we find that
under the previous Articles of War concurrent jurisdiction was given
to the civil courts and to courts-martial to deal with any offender who
happened to be at the time within the court’s jurisdiction. Under this
law both courts-martial and civil courts necessarily respected the ju-
risdiction which was being exercised by the other, and the court first
apprehending the defendant was thus able to proceed with a trial, with-
out reference to the concurrent jurisdiction of the other. In the same
way double jeopardy was avoided. Each statute was therefore valid,
and constitutional rights were entirely preserved.

This constructiont was upheld in the cases of Dynes v. Hoover, 61
U. 8. 65, 15 L. Ed. 838, Coleman v. Tennessee, 97 U. S. 509, 24 L. Ed.
1118, Grafton v. United States, 206 U. S. 333, 27 Sup. Ct. 749, 51 L.
Ed. 1084, 11 Ann. Cas. 640, and Franklin v. United States, 216 U. S.
559, 30 Sup. Ct. 434, 54 L. Ed. 615. :

The new Articles of War embodied many paragraphs worded in ex-
actly the same way as those previously in force, but new sections have
been added, and some sections have been so changed as to require con-
struction by the courts with reference to the matters considered in the
cases above cited.

The general paragraph conferring jurisdiction read:

“The armies of the United States shall be governed by the following rules
and articles.”

To this has been added the words “at all times and in all places.”
This change was evidently inserted to cover the needs of the army when
on foreign soil (as, for instance, in Mexico), and to avoid the possible
contention that the “armies of the United States” included only the
forces of the United States within its borders. But the defendant here
claims that the intent of the provision is to exclude, even within the
United States, the exercise of any jurisdiction, other than that of the
Articles of War, over the members of the army.

Article 12 is new, and gives general courts-martial “power to try any
person subject to military law for any crime or offense made punisha-
ble” by the Articles of War. The defendant argues that this excludes
the exercise of jurisdiction by any civil court.

A new section (article 15) states that the jurisdiction conferred upon
courts-martial “shall not be construed as depriving military commis-
sions, provost courts, or other military tribunals of concurrent juris-
diction’ over offenses triable by those bodies. The point is made by
the defendant that the words “civil tribunals” are not specifically in-
cluded, and it is argued that their former concurrent jurisdiction is
thereby inferentially repealed.

The new articles show recognition of the existence and procedure of
civil criminal courts by the wording of the authority to subpcena wit-
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nesses before courts-martial and by the authority to punish those who
disobey subpcenas, through a proceeding “in the District Court of the
United States,” and add the words “jurisdiction being hereby confer-
red upon such courts for such purpose” (articles 22 and 23). This last
provision was evidently made necessary from the fact that the District
Courts of the United States did not have, prior to this legislation, ju-
risdiction to punish for contempt committed before a court-martial or
in defiance of its subpcena. But the defendant argues that these words
show a limitation of the jurisdiction of the District Court to the ex-
press powers therein conferred.

The other sections of the new Articles of War present no phase of
the present subject different from the former articles until we reach
section 74, under the general subdivision of “Arrest—Confinement.”
Article 74 (which takes the place of the former article 59) provides
that:

“When any person subject to military law * * * is accused of a crime
or offense committed within the geographical limits of the states of the Un-
jion and the District of Columbia/ and punishable by the laws of the land, the
commanding officer is required, except in time of war, upon application duly
made, to use his utmost endeavor to deliver over such accused person to the
civil authorities, or to aid the officers of justice in apprehending and secur-
ing him, in order that he may be brought to trial. Apy commanding officer
who upon such application refuses or willfully neglects, except in time of
war, to deliver over such accused person to the civil authorities or to aid
the officers of justice in apprehending and securing him, shall be dismissed

from the service or suffer such other punishment as a court-martial may di-
rect.” °

The words “except in time of war” are old, but are of course sig-
nificant at the present moment, for the case at bar arises when the
United States is at war, and the evident purpose of the section is to
provide that an army officer is not to be delivered over or hunted out
and run down by the army upon the demand of the civil authorities,
if his services in time of war are required in the army.

The new words, “the geographical limits of the states of the Union
and the District of Columbia,” evidently specify the territory between
the Atlantic and Pacific Ocean and between the Canadian boundary and
the Mexican line, and they thus include the civil authorities of the
United States; but the section is not limited to crimes or offenses com-
mitted against a state or its inhabitants or the District of Columbia, or
under state laws, as opposed to laws of the United States.

The penalty of dismissal from the service applies as before to a re-
fusal or neglect to aid the the civil authorities “except in time of war.”
This bears out the contention of the government that the law does not
and cannot mean to prohibit all delivery of accused military persons
during war time. On the contrary, it is evidently intended to give the
military officers discretion in war time as to whether a person should
be delivered, but to make such delivery compulsory when the nation is
not at war.

When we reach articles 83, 84, 87, 92, 93, and 94, we find definitions
of military offenses similar to those defined as crimes in the civil Penal
Code.
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Article 92 provides the penalty of death for murder or rape “as a
court-martial may direct; but no person shall be tried by court-martial
for murder or rape committed within the geographical limits of the
states of the Union and the District of Columbia in time of peace.”
This adds to the language of old section 58 the words quoted above,
but the provision conferring jurisdiction is no broader than the words
of the old statute, “shall be punishable by court-martial.”

Article 93 provides in similar words with reference to the other
crimes formerly covered by section 58.

" Article 94 is as follows:

“Frauds against the Government.—Any person subject to military law who
makes or causes to be made any claim against the United States, or any
officer thereof, knowing such claim to be false or fraudulent; or

“Who presents or causes to be presented to any person in the ecivil or
military service thereof, for approval or payment, any claim against the
Ulnitgd osrtates or any officer thereof, knowing such claim to be false or fraud-
ulent;

“Who enters into any agreement or conspiracy to defraud the United
States by obtaining, or aiding others to obtain, the allowance or payment of
any false or fraudulent claim;” etc.

The remaining articles present no particular variation from the ques-
tions stated above. Article 96 and article 104 are general sections to
cover matters not before expressly defined, and by a separate section
of the Appropriation Law of August 29, 1916, the provisions of the
Articles of War are in some respects not to take effect unti] March
1, 1917. Article 92, which includes definition of the offense similar to
that in the present indictment, was, however, to take effect at once.

The question of martial law during the occupation of a military
force is not involved in this application. Under such conditions the
Articles of War may become the sole law of the place, and the civil
law or territorial laws would be suspended. Even in a foreign coun-
try, the new Articles of War would be the code under which the army
would be governed. Coleman v. Tennessee, supra, 97 U, S. at pages
516 and 517, 24 1. Ed. 1118.

But the question involved in the present motion is simply whether
the new Articles of War have repealed by act of Congress the con-
current jurisdiction previously vesting under the Constitution in civil
courts for the trial of crimes committed by an officer or member of
the army, and, if not, whether the new language produces that effect
in time of war, even though the army does not act under the Articles
of War, to exert its own, and in such case superior, jurisdiction to
deal with the charge by retaining physical control of the accused, and
by proceeding to hear and dispose of the case before relinquishing him
for civil arrest (article 74).

But in these respects the new Articles of War show no intent on
the part of Congress to limit jurisdiction over crimes to courts-martial
even in time of war. The language of the sections is in each case evi-
dently intended to confer jurisdiction on the army; but it does not,
except in express instances, restrict such other jurisdiction as may al-
ready exist. Nor does the language support the proposition that the
changes were intended by inference to effect a different result,
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The defendant has drawn a wrong conclusion from the words ex-
tending concurrent military jurisdiction over certain matters, which
previously had been debatable, and has sought to show a similar ex-
tension in the nature of the jurisdiction conferred. But the words
which actually create the jurisdiction (as opposed to those defining its
application to specific matters) are the same in the new law as in the
old.

The defendant has likewise incorrectly interpreted the words de-
fining the territory within which the Articles of War shall be in force,
by assuming that these words are made a limit to, and a part of, the
definition of what kind of jurisdiction shall be exercised therein. His
error in interpretation of the words “within the geographical limits
of the states of the Union and the District of Columbia” has been al-
ready pointed out, and further illustrates the idea on his part that
these words affect the nature of the jurisdiction, itself, which is con-
ferred within those limits.

But there is nothing in the entire Code as amended which supports
the idea that the law in its present form confers sole jurisdiction upon
the military authorities in any different way, or of any different na-
ture, than that which was conferred by the law previously in force
and interpreted by the cases above cited.

In the present case the defendant has in effect been delivered over to
the civil authorities, even in time of war, by the mere fact that, without
interference from his superior officers, he has been subjected to arrest,
and has been, and is being, allowed to appear to answer the charge.
The jurisdiction of the civil court is therefore complete, and will con-
tinue so far as is proper and necessary, giving due regard to the needs
of the country as expressed through its military officers. His limits
of confinement have been enlarged on bail, but the rights of this court
to proceed when he is before it, in the usual meaning of those words,
have been in no way repealed by the passage of the present Articles of
War. .

The defendant will therefore be required to plead generally to the
indictment, and his special plea to jurisdiction will be overruled.

ALTMAN v. NEW HAVEN UNION CO.
(District Court, D. Connecticut. November 2, 1918))
No. 1427.

1. COPYRIGHTS €&=83—SUIT FOR INFRINGEMENT—EVIDENCE.

In & suit for infringement of copyright, a receipt given by complainant
on settlement with another infringer, from whom defendant obtained the
photograph which it copied, held not admissible as a defense, although
competent as bearing upon the equities between the parties; the rule being
no different in copyright cases than in other actions.

2. COPYRIGHTS &9 —SUBJECTS OF COPYRIGHT—PHOTOGRAPH.

A photograph of a high school class, made under an arrangement by
which the photographer was to receive for his work only the proceeds of
such copies as he might sell, held copyrightable by him.
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3. COPYRIGHTS &=T7T7—INFRINGEMENT—JOINT INFRINGERS.
One who obtained and published a copy of a photograph, which was an
infringement of a copyright, but without knowledge of the fact, was
not a joint, but an independent, infringer. ,
4. COPYRIGHTS ¢&=>52—SUIT FOR INFRINGEMENT—DEFENSES.
That defendant innocently published a copy of a photograph, and had no
knowledge that it was copyrighted, is not a defense to a suit for in-
fringement of the copyright. \

In Equity. Suit by Charles Albert Altman against the New Haven
Union Company. Decree for complainant. ‘

Arthur W. Chambers, of New Haven, Conn., for plaintiff.
Philip Pond, of New Haven, Conn,, for defendant.

THOMAS, District Judge. This is a bill alleging infringement of
a copyrighted photograph, containing the usual prayer for an injunc-
tion and damages, and the action is based upon the provisions of the
Copyright Law of March 14, 1909, c. 320, 35 Stat. 1075, as amended
“by Act Aug. 24, 1912, c. 356, 37 Stat. 488, Act March 2, 1913, c. 97,
37 Stat. 724, and Act March 28, 1914, c. 47, 38 Stat. 311 (Comp. St.
1916, § 9517 et seq.). .

The answer is in effect a general denial, and sets up certain facts
which show the circumstances under which the picture was printed,
all of which amount to a confession and avoidance of the claims of
the plaintiff, that the photograph was not copyrightable, and that the
plaintiff was paid in full by reason of the receipt given for $300 in
settlement of a suit in this court entitled Altman v. New Haven Print-
ing Co. et al. ‘

The relevant facts upon which this decision must be based are found
to be as follows:

The graduating class of the New Haven High School of 1914, act-
ing through a committee duly appointed, arranged with The New
Haven Printing Company to print its Class Book, which was to con-
tain, among other things, a group photograph of the class.

In order to secure this photograph, a committee of the class was
appointed to make the necessary arrangements, to the end that a prop-
er photograph could be secured, which could also be sold separately
to such of the individual members of the class as desired to secure a
copy.

After conferring with various photographers, arrangements were
finally made with the plaintiff, whereby he was to take the picture of
the class on the front steps of the High School building, and for which
he was to receive $1.50 for each photograph sold to such members of
the class as desired to purchase a copy at that price. The plaintiff
was under no other contract as to price than as stated; i. e, no ar-
rangement or contract was made whereby he was to receive any pay
for his services as a photographer. At the appointed time the class,
some 500 in number, assembled on the front steps of the High School.
The plaintiff is, and has been for some years past, one of the leading
photographers of the city, and has had a wide and varied experience
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in taking all kinds of indoor and outdoor photographs, and thoroughly
understands the art. He grouped the members of the class, arranged
their positions, and did all of the work necessary to secure a proper
negative, from which an acceptable photograph could be made, and
which resulted in a pleasing, satisfactory, and, so far as such a pro-
duction may be, an artistic photograph, at least sufficiently so as to
bring it within the realm of those things which may be copyrighted in
accordance with the provisions of the Copyright Law of 1909, as
amended.

As soon as the photograph was developed, steps were immediately
taken by the plaintiff to protect his rights in the same by applying to
the Copyright Office in Washington, and pursuant to the steps so tak-
en, and in conformity with law, on May 23, 1914, plaintiff received
his certificate of registration under the seal of the Copyright Office.
The negative from which the photographs were printed was marked
by the plaintiff in conformity with the provisions of law, so that all
photographs made from the negative were properly and legally marked.

In due time the proper members of the class committee submitted
the photograph to the New Haven Printing Company for entry in the
Class Book. The photograph was too large, and it was decided that
it was necessary to cut the picture down; hence the members of the
committee having charge of the matter cut the top and bottom of the
photograph off. In doing so, all of the background and foreground
were taken away, leaving only the members of the class, with a scant
margin around the four sides of the picture. In cutting off the top
or background of the picture, all of the High School building shown
in the original disappeared; and in cutting away the front or fore-
ground, all of the street and some of the sidewalk disappeared, and
with them the copyright marks: “(@) Altman, New Haven, Conn. N.
H. H. S. 1914.”

In this reduced condition the photograph was taken by the class
committee to the Stoddard Engraving Company, which made a copper
cut from which the New Haven Printing Company printed the pic-
tures. But it was finally decided that, instead of including the picture
as part of the book, it should be printed separately and distributed
with the book to each member of the class purchasing the book, and
some 350 or more were thus printed by the New Haven Printing Com-
pany and distributed to the members of the class. This reduced the
sale of photographs the plaintiff expected to make, because by purchas-
ing the Class Book each member thereby secured a copper-plate photo
identical with the original photo, except for the trimming and cutting
off as above described, In fact, the sales by the plaintiff of his orig-
inal photograph were so few as to make them negligible.

The defendant is, and has been for many years past, the publisher
of one of the large newspapers of the state, printing a daily and Sun-
day edition of many thousand copies, and has a wide and extensive
circulation in the city of New Haven and vicinity, and is always active
in advancing the civic interests of the city, and takes a lively interest
in all that pertains to the educational welfare of the community.
Through one of its reporters, duly assigned by the manager of the
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paper for such purpose, it secured one of the photographs of the class,
made from the Stoddard Engraving Company’s plate and printed by
the New Haven Printing Company, for the purpose of using the same
by way of embellishment to a “story” or news item in its issie of Sun-
day, May 31, 1914, concerning the graduating class of the New Haven
High School, which was then soon to graduate. From such photo-
graph, in its own photo-engraving rooms, a proper cut was made,
and the picture printed in the Sunday issue of May 31, 1914. This
was done without knowledge that the original photograph was copy-
rlighted, and without knowledge, so far as the evidence shows, that the
picture then in its possession and printed in its newspaper was even
a copy of a copyrighted photograph. The evidence is conclusive that
the acts of the defendant in printing the picture were entirely inno-
cent, and that its violation of the plaintiff’s rights, if any, was tech-
nical in the highest degree.

[1] On August 25, 1915, the plaintiff brought suit in this court
against the New Haven Printing Company, the members comprising
it, and the Stoddard Engraving Company for violation of his copy-
right for the acts above set forth, which suit was on the 13th of Oc-
tober, 1914, settled, and a release given, as appears from the follow-
ing receipt, which was offered in evidence at the trial of this case, and
tertatively received, subject to final ruling at this time:

“Whereas, the Stoddard Engraving Company, a Connecticut corporation,
doing business in New Haven, Connecticut, and Edward G. Fenton and Fred-
erick A. Krooner, individually and doing business under the name and
style of Fenton & Krooner and New Haven Printing Company, have infringed
the copyright of Charles A. Altman, for a photograph entitled ‘New Haven
High School 1914 Graduating Class’; and

“Whereas; suit hag been instituted by said Charles A. Altman against said
Edward G. Fenton and Frederick A. Krooner, individually and under the
name and style of Fenton & Krooner and New Haven Printing Company, and
the same is now pending in the District Court of the United States, Dis-
trict of Connecticut; and . :

“Whereas, the said Stoddard Engraving Company and said Edward G.
Fenton and Frederick A. Krooner, individually and as Fenton & Krooner
and as New Haven Printing Company, agree to discontinue said infringe-
ment:

“Now, therefore, in consideration of the sum of three hundred dollars
($300) in hand paid, the receipt of which is hereby acknowledged, I do here-
by relinquish any and all claims I have against the said Stoddard Engrav-
ing Company, said Edward G. Fenton and Frederick A. Krooner, individual-
ly and under the name and style of Fenton & Krooner and New Haven Print-
ing Company, arising out of said infringement. .

“Dated at New Haven, this 13th day of October, 1914. .

: “Charles A. Altman,
“By George E. Hall, His Attorney.”

Not until April 12, 1915, and nearly a year after the infringement
complained of, did the plaintiff bring this suit against this defendant.
While this fact has no bearing upon the decision to be reached, it has
some bearing upon the inferences to be drawn as affecting the equities
of the case, taken in connection with other facts bearing upon this
feature of it. ’

Before discussing the law applicable to facts, it is necessary to now
rule upon the question of the admissibility of the receipt above quoted,
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which was offered as a bar to a recovery in this action, having been
pleaded as a defense in the answer. The fact that it was pleaded in
the answer does not of itself make it admissible. It would not be con-
tended by counsel, I apprehend, that if A. was suing B. in a state
court for violation of a personal right, that a receipt in full in an ac-
tion between A. and C. for the violation of a personal right, even of
the same kind and character, offered as a bar to a recovery, would be
admissible. Is there any rule of evidence peculiar to copyrights which
would change the ruling in other cases?

In Beifeld v. Dodge Pub. Co. (C. C.) 198 Red. 658, Judge Ward, in
a suit for infringement of a copyright on a painting sold to plaintiff
and copyrighted in his name, excluded correspondence between the
artist and. a third party, as to the publication of a sketch of the pic-
ture from which defendant’s copies were printed, because relating to
transactions between third persons.

The rules of evidence in copyright cases are the same as in other
cases (16 Cyc. 382, 821), and I am unable to find any authority to
the contrary, and so the receipt, for the purpose for which it was
offered—i. e, to de’ .at the action—is excluded, but it may be admitted
as bearing upon th . equities between the parties.

Having thus ¢ sposed of the receipt, let us now discuss the defense
set forth that .e photograph was not copyrightable.

[2] Prior o 1865 it was held that a photograph was not a “print,
cut or engr- ving,” within the meaning of the earlier law, and was not
therefore z proper subject of copyright. Congress, however, in 1365,
extended copyright protection to negatives and photographs by ex-
pressly including them among the articles for which copyright was pro-
vided. Act March 3, 1865, c. 126, 13 Stat. 540. This express desig-
nation of photographs has been continued in all subsequent statutes.
Act July 8, 1870, c. 230, § 86, 16 Stat. 212 (R. S. § 4952); Act March
3, 1891, c. 565, 26 Stat. 1107; Act Jan. 7, 1904, c. 2, 33 Stat. 4; Act
March 3, 1905, c. 1432, 33 Stat. 1000. Although it was questioned
whether a photographer is an author, and a photograph a writing, with-
in the constitutional provision under which copyrights may be grant-
ed, the constitutionality of the act was sustained. Thornton v. Schrei-
ber, 124 U. S. 612, 8 Sup. Ct. 618, 31 L. Ed. 577; Burrow-Giles Lith.
Co. v. Sarony, 111 U, S. 53, 4 Sup. Ct. 279, 28 L. Ed. 349; Harper
v. Kalem Co., 169 Fed. 61,94 C. C. A. 429.

Accordingly, since the act of 1865, photographs have been, and now
are, copyrightable as such, and photographers have frequently been
protected in the enjoyment of a copyright in their photographic pro-
ductions. Thornton v. Schreiber, supra. The basis and justification
of such copyrights is the undeniable fact that a photograph may em-
body original work and artistic skill, and be in fact an artistic produc-
tion, the result of original intellectual conception on the part of its au-
thor. Pagano v. Chas. Beseler Co. (D. C.)'234 Fed. 963; Gross v.
Seligman, 212 Fed. 930, 129 C. C. A. 450; Bamforth v. Douglass Post
Card Co. (C. C.) 158 Fed. 355. The fact that the photographer arrang-
ed the light, the grouping, the posing, and other details of a photograph,
so as to produce an artistic and pleasing picture, is sufficient to sustain
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a copyright for such photograph. Burrow-Giles Lith. Co. v. Sarony,
supra; Pagano v. Beseler Co., supra.

Under the facts found and the law, which is clear and explicit, the
photograph here under discussion was clearly copyrightable.

The material allegations of the bill have been satisfactorily establish-

ed by competent evidence to show, that under the decisions of the cas-
" es cited, the plaintiff had a valid copyright, and was the lawful owner
of the copyright secured upon the photograph taken of the group en-
titled “N. H. H. 8. 1914.”

Further facts set forth in the answer by way of defense suggest that
the defendant claims that the property right in this photograph belong-
ed to the high school class. This would be true, provided the commit-
tee of the high school and the plaintiff had entered into a contract
whereby the high school committee was to pay the photographer a fixed
price for his services. In such an event the defense pleaded would avail
the defendant, but from the evidence no such situation is disclosed. On
the contrary, the proof is conclusive that the plaintiff was to take the
group picture and charge each individual who saw fit to make a.pur-
chase of him $1.50 per photograph. Hence there is nothing consistent
in these facts with the contention that the property right in the photo-
graph belonged to the high school class or to the committee represent-
ng it.

Where the photographer takes the portrait for the sitter under em-
ployment by the latter, it is the implied agreement that the property in
the portrait is in the sitter, and neither the photographer nor a stranger
has a right to print or make copies without permission from the sitter.
Moore v. Rugg, 44 Minn. 28, 46 N. W. 141, 9 L. R. A. 58, 20 Am. St.

Rep. 539. Where, however, the photograph is taken at the expense of
the.photographer and for his benefit, the sitter loses control of the dis-
position of the pictures, and the property right is in the photographer.
Press Pub. Co. v. Falk (C. C.) 59 Fed. 324. So here, no other conclu-
sion is possible, under the evidence, save the one here reached, that the
plaintiff was the lawful owner of the right in the photograph, bound
only to sell each photograph at a price not to exceed $1.50 to each mem-
ber of the class desiring to purchase one. By no possible stretch of the
evidence could it be said that the class had or owned the right in the
photograph.

[3] As to the next defense set forth in the answer, but little
need be said in view of the testimony. It is alleged that the de-
fendant was a. joint offender with the Stoddard Engraving Company
and Fenton & Krooner, individually and doing business under the name
and style of the New Haven Printing Company. The doctrine of con-
tributory infringer is not in the least applicable, in view of the testi-
mony and finding of facts. In order that the defendant might success-
fully avail itself of this defense, it would have to appear from the
evidence that, at the time of the transactions between the Stoddard En-
graving Company and the New Haven Printing Company, the defend-
ant had knowledge of the arrangements and participated in them, sanc-
tioned the violation of the plaintiff’s rights, and that its violation of the
plaintiff’s rights was part of that transaction. Harper v. Shoppell (C.
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C.) 28 Fed. 615. Of course, it is manifest that such was not the case;
but, on the contrary, the defendant was in ignorance of that transac-
tion, and had no knowledge of it.

[4] And as a last defense the defendant pleads, and the court finds
as a fact, that its infringement was entirely innocent. Under the law,
is that a defense? The law is decisive and clear on this point, and
rules against the defense, for it has been repeatedly held that ignorance
of a copyright, or honest intention, affords no defense to an action for
infringement.

In Morrison v. Pettibone (C. C.) 87 Fed. 330, at page 332, the court
said:

“The authorities are clear that the question of knowledge or intent does
not enter into consideration upon the issue of infringement.” -

In Stern v. Jerome H. Remick & Co. (C. C)) 175 Fed. 282, Judge
Hand said: .

“It is not necessary that the defendant should have intended to violate
the copyright of the plaintiff. He had means of knowledge from the copy-
right office that the song had been in fact copyrighted; and he, like any one
else, took his chances when he published the song without any inquiry.”

Judge Hollister, in Meccano v. Wagner (D. C.) 234 Fed. 912, at
page 921, said: ] .
“Intention is held to be immaterial, if infringement otherwise appears.”

The author’s property is absolute when perfected by copyright, and
the intent or purpose of an invasion is nowhere made an excuse for it.

The defenses pleaded being of no avail, in view of the law and evi-
dence, the plaintiff is entitled to a judgment, and section 25 of the stat-
ute provides in this connection:

“That if any person shall infringe the copyright in any work protected
under the copyright laws of the United States such person shall be liable:

“(a) To an injunction restraining such infringement;

“(b) To pay to the copyright proprietor such damages as the copyright
proprietor may have suffered due to the infringement, * * * but in case
of a newspaper reproduction of a copyrighted photograph such damages shall
not exceed the sum of two hundred dollars nor be less than the sum of
fifty dollars.” Comp. St. 1916, § 9546.

In deciding the amount to be awarded, the court should take into con-
sideration all the facts and circumstances of the case. Here we have
an innocent infringement, for which suit was not brought for nearly a
year, and after a substantial settlement for the real damage done the
plaintiff, which was the negligible sale of the original photograph, and
while the court would not be permitted by law to speculate as to the
profit the plaintiff would have enjoyed, had he been so successful as to
sell one copy to each member of the class, it is a fair conclusion that
the printing in the Sunday edition of the New Haven Union of the
class picture did not cost the plaintiff the loss of a single sale of the
original photograph, especially when one carefully examines a copy of
the newspaper containing the picture. But Congress has seen fit to
fix the minimum recovery at $50, below which this court cannot assess
the damages, on the theory, presumably, that proof of the actual dam-
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age would be very difficult, if not impossible, but that always some dam-
age would result from such an infringement, which would not and
could not be less than $50. The law of the case is with the plaintiff,
the equities with the defenddnt, and the equities justify the court in
giving every consideration possible to the defendant in deciding upon
the amount the plaintiff may recover. :

The plaintiff is entitled to an injunction, and it may issue; but, in
view of the highly technical character of the infringement, and for the
reasons above expressed, I am constrained to order that the plaintiff
may recover judgment for $50, without costs.

Ordered accordingly.

UNITED STATES v. STILSON et al.
(District Court, E. D. Pennsylvania. November 26, 1918.)
No. 114.

1. CRIMINAL LAw €921 —NEW TRIAI—GROUNDS.

The admission in evidence in a ecriminal case of admissions of de-

fendant, though erroneous, is not ground for new trial, where the fact
* admitted was not really in controversy, and was independently proven.
2. CONSPIRACY @&=40—CRIMINAL CONSPIRACY—PERSONS CHARGEABLE.

Where offenses are being committed, of such character that they are
necessarily the result of concert of action all who participatéd in the
things which are done resulting in such offenses may, if the inference
fairly arises out of everything which has been done, be found guilty
of conspiracy to commit the offenses.

3. CRMINAL Law €5915—NEw TRIAL—INDICTMENT—CONSPIRACY.

In view of Rev. St. § 1025 (Comp. St. 1916, § 1691), providing that no
indictment shall be deemed insufficient by reason of defects in matter
of form which do not tend to the prejudice of defendant, an indictment
held not fatally defective, on motion for new trial, because it charged
in separate counts a conspiracy to commit acts which constituted of-
fenses under different statutes.

4, CBIMINAL LAw &=814(1)—TRIAL—INSTRUCTIONS.

: Every charge to a jury ought to reflect the real issue arising out of
the evidence, and also as presented in the arguments addressed to the
jury.

Criminal prosecution by the United States against Joseph V. Stilson,
Joseph Sukys, K. Vidikas, and J. V. Stalioraitis, On motion in arrest
of judgment and for new trial. Denied.

Francis Fisher Kane, Owen J. Roberts, and Samuel Rosenbaum,
all of Philadelphia, Pa., for the United States.

Henry John Nelson and Henry John Gibbons, both of Philadelphia,
Pa., for defendants,

DICKINSON, District Judge. The spirit of frank and candid dis-
cussion of the legal merits of the case and defense which have been
manifested throughout by counsel, not only justifies, but calls for, full
consideration of all the points which counsel deem worthy of discus-
sion. We shall therefore follow the line of thought presented by the

&= For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes.
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arguments, although discussing the points involved in a somewhat dif-
ferent order. .

1. First, with respect to the second point (reason 5) discussed-by
counsel. The defendants asked for a severance at the trial. Follow-
ing the denial of this motion, a demand was made for the allowance of
peremptory challenges to the limit which would have been allowed in
the aggregate, had the defendants been separately tried. Perhaps the
only comment for which this reason for a new trial calls is afforded
by that made by counsel in moving for the severance, and demanding
on behalf of each defendant the full number of challenges given by the
act of Congress to all of the defendants jointly. The comment in
effect ‘was that it was made with the knowledge that the unbroken
practice in the trial of cases in the courts of the United States was in
line with the denial of the motion and of the claimed right of challenge.
This was accompanied with an expression of the expectation of coun-
sel that the trial judge would feel constrained to follow these prece-
dents. This expectation was realized. As the trial judge did not feel
at liberty to depart from the established practice, and as the same view
is still entertained, no discussion of the principles of law involved seems
to be called for, inasmuch as it is deemed unnecessary to. vindicate a
practice authoritatively established. Any relief to which the defend-
ants may feel themselves entitled must be accorded by an appellate
court,

2. Again, with respect to the question of the constitutional freedom
of the press being involved, which is discussed by counsel as point 6
(reason 9). This may be passed with a very apt quotation from the
brief of counsel. It is there recognized that, so far as a trial court is
concerned, the question has been settled, but it is raised because (and
here comes in the quotation) “hope springs eternal in the human
breast,” and the hope is expressed that the line of cases which admit-
tedly rule the question against the defendants may be overruled. This
.court, however, is, of course, not asked to overrule them,

3. The point discussed as point 3 (reason 6) calls for nearly the
same comment. A search warrant had been regularly issued, under
the authority of which papers and things had been seized. These were
subsequently offered in evidence. One of the defendants made certain
statements at the time of the visit of the officers of the United States
in serving the warrant.

It is not denied (in fact, is almost categorically conceded) that the
weight of authority at least (to quote the briefs submitted) justifies the
admission of the evidence which was admitted. Several additional ob-
servations may be made. The papers which were seized were so seiz-
ed, not only by authority of a warrant for the purpose regularly issued,
but they were not the papers of the defendants, but of the publishing
corporation. Again, the papers consisted in the main of the files of the
Kova publication, and the seizure was of little practical importance,
beyond the facility thereby afforded the authorities to examine the
publications as they chronologically appeared, and saved them the
time and trouble of collecting them elsewhere,

[1] A like observation may be made as to the admissions made by
the defendants. They were admissible because clearly voluntary. The
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presence or absence of this finding is admittedly the test of admissibili-
ty,cand the finding is not in question. Here, again, the point is robbed
of all practical value because of the circumstance that the fact admit-
ted was not in real controversy and was independently proven. Sparf
v. United States, 156 U. S, 51, 15 Sup. Ct. 273, 39 L. Ed. 343; Bram
v. United States, 168 U. S. 532, 18 Sup. Ct. 183, 42 1,. Ed. 568.

4, 'This brings us to a consideration of those reasons for a new trial
which present the substantial defense interposed. ‘The defense is that
there was no evidence to justify a finding that the defendants were en-
gaged in a conspiracy to have committed the acts which admittedly are
offenses condemned by the Espionage Law. Without going into de-
tails, there was the publication of the paper known as Kova, which not
only contained articles which in themselves were violations of the law,
but which in their whole tone and spirit, and in the tone and spirit of
the publication itself, evidenced a defiance of the law and a purpose
to oppose the operation of the law. In addition to this, there were
other publications, in the form of pamphlets or circulars, which in
every line breathed sedition.

The connection of one of the defendants with the commission of
these acts was directly and clearly shown. The authorship of some of
the articles and circulars was traced to him with satisfying directness.
He was shown further to have been a party to the publication and cir-
culation of others. This evidence went to the overt acts averments.

[2] The distinction between the crime of conspiracy and the com-
mission of the offenses which are the object of the conspiracy is clear
enough, and sight of this should not, of course, be lost. When, how-
ever, offenses against the law are being committed, and are of such a
character. that they are necessarily the fruit of concert of action, all
who participate in the things which are done, resulting in the act which
is of this common product character, may, if the inference fairly arises
out of everything which has been done, be found guilty of a conspiracy
to do what has been done. It is, of course, true that the connection
may have been such as to justify no more than a suspicion of partici-
pation in the conspiracy, and may evidence nothing more than knowl-
edge that the offenses were being committed, or of an intention on the
part of others to commit them. Neither evidence which would warrant
such a suspicion nor a finding of the fact of such knowledge would in
itself afford a sound basis for a finding of the guilt of conspiracy; but
if, in addition to the knowledge, there is evidence of a participation in
or connection with the acts which are committed, and this participation
ot connection was an intentional act, it may support a finding of guilt.

The point is made that so far, at least, as the defendant Sukys is
concerned, there was nothing upon which to base a finding that he was
a participant in anything in the nature of a conspiracy, beyond the fact
that he had to do with the mechanical work of getting out the paper,
and the doctrine which was announced in United States v. Newton
(D. C.) 52 Fed. 275, is invoked as applicable to his case. When any-
thing which is the common product of several persons is done, that
there are gradations or differences of degree in the guilt of those in-
volved may be clear enough. It is also true that the participaticn of
some of those involved may be so casual or so perfunctory, or be of
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such an irresponsible character as that they cannot be said in any real
sense to be parties to a conspiracy to do the thing which has been done.
Such a finding, however, is essentially a fact finding, and is to be de-
termined by the triers of fact. :

Bringing the discussion of the principle involved from its statement
in the abstract to its application to this concrete case, the evidence
against the defendant Sukys was such that the trial judge would not
have been justified in withdrawing the case against him from the con-
sideration of the jury, but required the submission of it as it was sub-
mitted under what we still think to have been adequate instructions to
the jury to enable them to pass upon the question of his guilty partici-
pation in what was done, and in consequence his connection with the
conspiracy, which the jury found to exist. After a verdict of guilty,
the same reasons which controlled the trial judge in submitting the
question forbid an interference with the verdict. There remains, of
course, the duty of giving all the considerations which affect this par-
ticular defendant their due weight in imposing sentence.

[3] 5. In the supplemental paper book which has been submitted
the point is made that the indictment under which the defendants
were tried is bad for duplicity. The proposition of law that it is bad
pleading to incorporate in one count two offenses, made such by differ-
ent statutes, and calling for different measures of punishment, is a
proposition the soundness of which must be admitted. Ammerman v.
United States, 216 Fed. 326, 132 C. C. A. 470. 'This admission, how-
ever, does not carry with it the further admission that the principle
is applicable to this indictment,

The first count presents the fact of the United States being in a
state of war, and that during the time of the existence of this state the
defendants entered into a conspiracy to have committed certain acts
which at such time were offenses against the law. One of them was the
offense of causing insubordination. Another was to obstruct enlist-
ments, and it further charges that in pursuance or furtherance of this
unlawful conspiracy the defendants committed certain overt acts, and
indicates the conspiracy charge to be that which is defined, and the
punishment of which is provided for, in section 4 of the Act of June
15, 1917, c. 30, 40 Stat. 219,

The second count differs from the first, in that it charges that the
object of the conspiracy was to bring about the offense of inducing
men in the military service to desert; the offense being that defined,
and the punishment of which is provided for, in the fifth section of the
Act of May 18, 1917, c. 15, 40 Stat. 80.

It is true that we have two acts of Congress declaring and defining
the offense of conspiracy. One is that which was re-enacted in the
1909 Criminal Code (Act March 4, 1909, c. 321, 35 Stat. 1088 [Comp.
St. 1916, § 10165 et seq.]).- The other is that which is to be found in
section 4 of the Act of June 15, 1917. A conspiracy to have committed
any of the acts which are offenses against the law in the Act of June
15, 1917, would have been, within the limitations imposed, an offense
against the law under the Criminal Code provision of 1909. The two
enactments are substantially the same in their provisions, section 4 of
the 1917 act being a re-enactment of the act of 1909, except that its .
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provisions are limited to the acts declared by that act to be offenses,
while the act of 1909 applies to any act which is an offense against the
law. It would not, we assume, be asserted that an indictment charg-
ing a conspiracy to have committed any of the offenses defined in the
Act of June 15, 1917, would not have been good under section 4 of
that act. It would not, we assume again, be asserted that an indict-
ment for a conspiracy to have committed the offenses defined in the
other sections of the act would not have been a good indictment un-
der the provisions of the Criminal Code of 1909, if there had been no
section 4 in the act of 1917.

The offense which the defendants are charged to have conspired to
have committed- by the second count of the indictment is an offense
defined by the Act of May 18, 1917, and is, we think, properly charg-
ed as an offense against the 1909 enactment. In the sense intended by
counsel, the charge of conspiracy in count 1 is in legal intendment a
different offense from the conspiracy charge in count 2. Had the two
offenses been charged in one count of the indictment, the count would
have been bad for duplicity, and on demurrer would have been so held.
It does not follow, however, that an indictment charging the two of-
fenses in separate counts would be open to the same criticism. The
question might, of course, be raised by demurrer, and in a sense may
be now raised. In view of the provisions, however, of section 1025 of
the Revised Statutes (Comp. St. 1916, § 1691), counsel exercised, we
think, good judgment in not so raising it. In every real case there-is
a substantial question of law or fact presented for discussion. -Some-
times issues of law and fact are both raised. Sometimes good tactics
as well as strategy on the part of counsel calls upon them to bring the
stress to bear on one issue and sometimes on the other. When, how-
ever, the real issue is one of fact, it is usually the part of wisdom in
counsel to meet it as such, and not to obscure the substantial issue
through and by raising questions of procedure. There are times, of
course, in which the opposite tactics may be wise, but they are ex-
ceptional.

Obeying the injunction of section 1025, we must now apply to this
indictment the test there prescribed. Applying this test, we are un-
able to find that there was anything in the form of this indictment
which tended “to the prejudice of the defendants.” This conclusion is
uninfluenced by any of the cases to the effect that the door is closed
against the objection now urged, because not made before plea and
trial. It is put upon the broad ground that the form of the charge
played no part in the trial of the case, and because of this did not in-
juriously affect the defendants. If counsel, upon a back view of the
events of the trial, had changed their minds, and now think anything
could have been gained by raising an objection, which they before
thought would not have been to the advantage of the defendants to
have raised, and were able to show that the defendants had been preju-
diced by anything in the form of the indictment, the time of making
the objection would not influence us. We are, however, strongly of
opinion that counsel exercised good judgment in what they did, and

that the defendants were not prejudiced thereby. The case was tried
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on its fact merits, and in a very gratifying atmosphere of fairness and
of candor throughout.

The argument addressed to us is in effect that the objection now un-
der discussion would not have pertained to the case, if the second count
had been abandoned or withdrawn. A verdict upon an indictment con-
taining only the first count would thus admittedly have been good,
and this count will support the verdict in the eyes both of the law and
. of substantial justice.

6. The position that there must be evidence of a conspiracy before
overt acts of some of the conspirators can be shown is well taken. We
think, however, this principle was recognized and applied in the trial
of the case.

It would give undue length to this already over-long opinion to dis-
cuss the evidence, in order either to point out what evidence there was
of conspiracy, or to discuss the other point of what evidence there was
to connect Sukys with it; nor do we see occasion to discuss the ob-
jections which have been urged to the charge of the court, beyond mak-
ing one or two observations. This brings us to the final point in sup-
port of the reasons for a new trial which voice objections to what the
trial judge said to the jury.

7. As to the connection of Sukys with the newspaper publication,
he had written himself down as the individual who was responsible for
that publication. This act, as any other act, was open, of course, to
explanation, and it cannot be denied that the explanation given might
well go far in the direction of reducing the degree of his criminality.
In the face of this, however, and the other evidence in the case, no trial
judge could have been supported in a refusal to submit the evidence
for the consideration of the jury. The consideration which it should
receive has already been intimated as one having an important bearing
upon whatever sentence should be imposed upon the defendants. The
« trial judge did not feel called upon to advert to this feature of the de-
fense in the charge, begause it had been fully, clearly, and with marked
ability discussed by counsel.

[4] With respect to the charge of the court, this observation is to
be made: Every charge to the jury, which is a real charge, and not
merely a colorless statement of the law and of the issues of fact in-
volved, ought to reflect the real issue arising out of the evidence, and
also as presented in the arguments addressed to the jury. It can never
be rightly interpreted unless it is read in the atmosphere of the trial.
If the parties, in presenting their cause, strip it of all formalities and
technical distinctions, and get right down to the marrow of the case,
and to a discussion of the substantial questions involved, it is not only
helpful to the jury, but inevitable, that the charge should reflect the
same spirit. There can never be applied to a charge under such cir-
cumstances the canons of criticism to which a treatise on the law of the
case could properly be subjected. The attempt was made in the charge
to direct the attention of the jury to the distinction between something
which had been made an offense against the law and a conspiracy to
have that offense committed. It was therefore impressed upon the
jury that it was necessary for them to find, not merely a conspiracy,
but a conspiracy to have a crime committed; and this carried with it
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the further necessity of making clear the essentials of the crime to
commit which the defendants were charged with having conspired. We
do not see that this was confusing to the jury, and, on the contrary,
think it was helpful to them.

The rule for a new trial is discharged, and the United States may
move for judgment on the verdict and sentence.

N

EARN LINE 8. 8. CO. v. SUTHERLAND 8. 8. CO., Limited.
(District Court, S. D. New York. November 12, 1918)

1. CONSTITUTIONAL LAW &==72—ENCROACHMENT ON EXECUTIVE-—ACTS OF FoOR-
EIGN SOVEREIGNTY—LEGALITY.

A domestic court ‘cannot, without trenching on the prerogative of its
own executive, hold invalid the act of a foreign sovereign; so. the action
of the British Admiralty in requisitioning a British steamer under char-
ter must be deemed legal, in an action in the United States by the char-
terers against the owner.

2. SHIPPING &==58(3)—CHARTER PARTY—REQUISITION OF VESSEL—EVIDENCE.

In an action for breach of a time charter party by the charterers
against the owner of a British vessel, requisitioned by the British Admi-
ralty, held, that the requisition was legal and in invitum.

8. SHIPPING €&==51—CHARTER PARTY—REQUISITION OF VESSEL.

The requisitioning by the British Admiralty of a British vessel, under
time charter excepting restraints of princes, etc., held to excuse tne
owner, a British subject, for refusal in Cuba of cargo which the char-
terer had, directed transported, etc.

4. SHIPPING @&=38—CHARTER PARTY—REQUISITION OF VESSEL.

Where a time charter of a British vessel contained the usual break-
down clause, and excepted the restraints of princes, etc, and the ves-
sel was requisitioned by the British Admiralty at a rate lower than the
going rate, and there appeared no likelihood the vessel would be re-
leased before expiration of the charter, held, that the owner was war-
ranted in treating the charter at an end, and in refusing.to receive fur-
ther hire and allow the charterer to collect sums paid by the Admiralty.

In Admiralty. Libel by the Earn Line Stearﬁship Company against
the Sutherland Steamship Company, Limited. Libelant given leave to
move to amend, and libel ordered dismissed, if no motion is made.

This case arises on a libel in personam in the admiralty by the char-
terers against the owners of the steamship Claveresk for breach of a time
charter party entered into in New York on February 8, 1913, under which the
Claveresk was let for “about five years from the time of delivery” within
the following limits: United States, West Indies, Central America, Caribbean
Sea, Gulf of Mexico, South America not south of Bahia Blanca, Europe, and
Africa not east of Port Said. Delivery and redelivery were to be made
United Kingdom or continent between Bordeaux and Hamburg, and the hire
was £1,320 per month. Clause No. 17 read as follows: “Should the vessel be
lost, freight paid in advance and not earned (reckoning from the date of her
loss) shall be returned to the charterers. The act of God, enemies, nre,
restraint of princes, rulers, and people, and all dangers and accidents of the
seas, rivers, machinery, boilers, and steam navigation, and errors of naviga-
tion throughout this charter party always mutually excepted.” The ship
was not to carry “molasses or wet sugar,” and there was the usual “break-
down” clause.

The Claveresk entered upon the charter on April 17, 1913, and was used
in carrying coal south and ore north between Cuba and the United States

@==Foc other cases see sama topic & KEY-NUMBER in all Key-Numbered Digests & 1ndexes
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under a subcontract between the libelant and an iron company. On January
26, 1917, when the charter had a little over a year to run, the owners, who
were situated at Newcastle-on-Tyne, in England, received a telegram as
follows: “Your steamer Claveresk required for government service after com-
pletion discharge in West Indies. Formal requisition follows. Please inform
date steamer expected available for government service. Transports L Room
108a.” This telegram was sent by a subordinate in the office of the Director
of Transports, itself a department of the Lords Commissioners of the Ad-
miralty, to which the respondents answered on the same day by telegram as
follows: “Telegram received requisitioning Claveresk. This steamer ar-
rived Baltimore January seventeen expect would discharge ore load coals
and sail again about twenty-third. Therefore expect now on passage to Fel-
ton, Cuba, where due about thirtieth. Ought to be discharged there one day
and ready your service end this month. Can you arrange for government
agent in Cuba give captain orders? You will doubtless remember when you -
requisitioned Claveresk in May, 1915, time charterers intercepted our tele-
grams and prevented captain receiving orders until ship loaded when you
released her.”

On January 27th one Cyril Hurcomb, for the Director of Transports, sent
a letter to the respondents in confirmation of the Director’s telegram. This
letter inclosed a requisitioning letter and two copies of a pro forma charter
party to be executed by the Lords Commissioners of the Admiralty. It
stated that it was not proposed at the time to enter into a formal charter,
but that hire would be paid in accordance with the agreement attached. It
further stated that the ship would be required to load a full cargo of sugar
and that the master should apply to A. H. Lamburn Company, Havana, for
instructions. The requisitioning letter, which was inclosed, stated that
it had been found necessary by the Lords Commissioners of the Admiralty
to requisition the steamer under royal proclamation and under the condi-
tions of the pro forma charter party inclosed. It further stated that the
rates of hire as fixed for requisitioned ships had been generally accepted
by shipowners, and that payments on this basis would be made as soon as
possible.

On January 29th respondents wired their captain as follows: “Steamer
requisitioned national service by British government apply to Lemborn {sic?]
Havana for orders. Telegraph us acknowledging this message. Refuse load
jron ore.” The master answered on February 1st: “Instructions received.
Wiring Laborn [sic?] Havana.” On February 2d, Culliford & Clark, ship-
ping agents, wrote the respondents that they had received the following ca-
ble from New York: “Notify owners that hire has been paid. If steamer
definitely requisitioned, collect hire from admiralty account Earn Line.”
To which the respondent answered on the same day that, owing to the ac-
tion of the government, they had been “frustrated” in completing the, time
charter and that no hire would be received thereafter on their account. This
information was conveyed to the libelant in New York by the respondent’s
agent on February 17, 1917, at the time of refusing a half month’s hire,
The steamer was discharged at Felton, Cuba, on February 10, 1917, and
has since that time been under requisition by the British Admiralty.

On August 3, 1914, the King of Great Britain issued a proclamation au-
thorizing the Lords Commissioners of the Admiralty to requisition any
British ship or vessel within the British Isles or the water adjacent thereto.
On November 10, 1915, he issued a second proclamation that any British
ship registered in the United Kingdom might be requisitioned for the carriage
of food stuffs, and that such requisition should take effect on notice thereof
served as therein provided. The notice was to be deemed sufficient and
effective if addressed to the corporation owner in proper cases, and might
be signed by any person authorized for such purpose by the president of the
Board of Trade. On March 16, 1916, Parliament passed an amendment to the
Defense of the Realm Act declaring that, when the fulfillment by any person of
a contract is interfered with by the necessity of such person’s complying with
any requirement of the Admiralty, such necessity should be a good defense,
and no action should be taken against such person for nonfulfillment of his
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contract., An analogous amendment was also passed on July 10, 1917, the
details of which it is not necessary to set out. ’

The testimony was taken in London by deposition of Sir Henry Erle Rich-
ards, for the libelant, and Charles Robertson Dunlop, Esq., for the respondent,
upon the validity of this proclamation and of the requisition made in ac-
cordance with it. Mr. Dunlop was of opinion that the prerogative of the
Crown authorized it to seize British property anywhere for the defense of
the realm, and that this prerogative was limited in no sense by the terms of
any proclamation which the King might utter. Sir Henry Erle Richards
was of opinion that the prerogative extended only to the seizure of such
property within the realm as was necessary for its defemse, and that, re-
gardless of the terms of the proclamation itself, the King could not under
his prerogative seize property outside the realm. He also thought that
the prerogative extended only to the actual seizure of property, and did
not include a notice operating in personam upon the individual.

Mr. Dunlop was also of opinion that, the notice of requisition being legal,
the owners were bound to obey it, and if they disobeyed would be liable to
punishment by fine and imprisonment as for a misdemeanor, without specific
statutory autbority; also that the Crown could compel the owners to obey
by a writ of mandamus issuing from the King's Bench Division of the High
Court. He believed that the right itself could also be enforced directly by
the Crown’s seizing the ship on the high seas, or-indirectly in a foreign port
if the British representatives at such port had power to refuse clearance pa-
pers {o the master. On these questions Sir Henry Erle Richards expressed
no opinion.

Upon the trial of the canse Mr. Frederic R. Coudert and Lieut. Col. How-
ard Thayer Kingsbury prayed leave to intervene as amici curise, on the
ground that they had been retained by the British Embassy at Washington
to suggest upon the record that the Claveresk had been requisitioned by the
government of Great Britain for government service upon the prerogative
of the British Crown, on January 27, 1917, at which time the steamer was
at sea; that the period of requisition was indefinite, and became operative on
February 10, 1917, that she had remained continuously thereafter in the serv-
jce of the British government under the orders of the Lords Commissioners
of the Admiralty, and that such requisition was a governmental act of the
government of Great Britain. This suggestion was evidenced by a certificate
under the Embassy’s seal, signed by Colville Barclay, British Chargé d’Af-
faires, in the absence of the British Ambassador. The suggestion was en-
tered upon the record and the certificate received In evidence over the ob-
jection of the libelant.

Two points were raised: First, whether the requisition of January 27th
was a valid excuse within the “restraints of princes” clause, and whether
it justified the respondent in finally withdrawing the Claveresk from her
charter on February 17, 1917; and, second, in case this point went against
the libelant, whether in this proceeding it might have a decree for the dif.
ference between the.hire received from the admiralty for the duration of
the charter and the charter hire under the charter party.

Upon the second point the respondent raised. the question of pleading and
of jurisdiction, The libel was drawn for a breach of the charter party by
repudiation, and contained no allegations concerning hire received by the own-
ers from the ‘Admiralty. The respondent asserted that under the pleading
there could be no such award, and that in any event the action was at most
for money had and received which was not properly cognizable in a court of
admiralty. To meet this objection the libelant, upon the hearing, was al-
lowed to file a replication setting up as new allegations that hire was due
under the pro forma charter party between the Admiraity and the owners,
and that the hire was greater than the hire reserved in the charter.

Charles S. Haight and Wharton Poor, both of New York City, for

libelant. ]
J. Parker Kirlin and John M. Woolsey, both of New York City, for

respondent.
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Frederic R. Coudert and Lieut. Col. Howard Thayer Kingsbury,
both of New York City, amici curiz,

LEARNED HAND, District Judge (after stating the facts as above).
[1] The first question in this case is whether the respondents are guilty
of a breach of the charter party for refusing to carry ore on February
10, 1917, at Felton, Cuba, a few days before this libel was filed. That
question I quite distinguish from their right to repudiate the charter
party altogether on February 17, 1917, a point I am reserving for the
moment. The libelants object, first, that the action of the British Ad-
miralty was not authorized by the prerogative of the Crown, and could
not be an excuse, at least until followed by some threat of compulsion.
The act of another sovereign within its own territory is of necessity
legal. Underhill v. Hernandez, 168 U. S. 250, 18 Sup. Ct. 83, 42 L.
Ed. 456; American Banana Co. v. United Fruit Co., 213 U. S. 347,
29 Sup. Ct. 511, 53 L. Ed. 826, 16 Ann. Cas. 1047; Oetjen v. Central
Leather Co., 246 U. S. 297, 38 Sup. Ct. 309, 62 L. Ed. 726; Ricaud
v. American Metal Co., 246 U. S. 304, 38 Sup. Ct. 312, 62 L. Ed. 733;
Hewitt v. Speyer, 250 Fed. 367, — C. C. A. —. It is quite true
that the act of any public official of a foreign state may in fact be il-
legal by the municipal law of that state, but no domestic court may ad-
mit such a possibility without trenching upon the prerogative of its
own executive. 'The presupposition upon which states must deal with
each other is that each is responsible for, and so bound by, the acts of
its own functionaries. The Invincible, Fed. Cas. No. 7,054. A court
may not, therefore, make any assumption contrary to the fundamental
presupposition upon which its executive will act. Hence I should not
:intertain this issue, whether or no the Embassy’s certificate were in evi-

ence.

The libelants urge that in Brunner v. Webster, 5 Com. Cas. 167, the
court went into the question of the authority of a foreign official under
his own law; but I cannot agree. In that case, while the ship was
at Beyrut, the owners inquired of a Roumanian official, one Dr. Ob-
regea, whether a cargo of rice might be discharged at Galatz, a place
at which he had jurisdiction. Dr. Obregea answered that he should
prevent the discharge, and the owners treated it as a restraint of princes.
Kennedy, J., held that in his judgment Dr. Obregea’s opinion would
have been found erroneous, had the ship proceeded, and held that there
was no restraint. The point is a narrow one, but it is still quite true
that the official had not undertaken to stop the discharge; he had only
indicated his purpose to do so, and Kenunedy, J., was not undertaking
to pass upon the validity of an official act, but to express his doubts as
to what would in the sequel have been the definitive action of the Rou-
manian government, had the owners proceeded to Galatz.

[2] Nor am I impressed with the suggestion that the formal requisi-
tion followed the original telegram only because of the respondents’
complaisance in its telegraphic answer. It appears to me somewhat
naive to suppose, under such circumstances as then existed, that the
British Admiralty made requisitions dependent upon the consent of the
shipowner. That the respondents were eager enough to have their

25 F.—9 :
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ship taken is clear enough, as well as is their desire to get rid of a
charter then become onerous, and to substitute the Admiralty hire;
but that this attitude had any effect upon the result seems to me a
thin supposition. _ .

[3] I must therefore assume that the requisition was legal and that
it was in invitum. Did it excuse the owner? I think it did. I dis-
tinguish between the legality of the requisition which was sent and re-
ceived in Great Britain and of the respondents’ refusal to load in Cuba.
The breach was committed in the territory of another state, and its
legality was dependent wholly on the law of the place where it occur-
red, of, if one will, upon the law of New York, where the charter party
was made, I do not care which. It was a wrong, not by virtue of
British, but of Cuban, law, and no supposed law of the flag has any-
thing whatever to do with it, in my judgment. No command of a for-
eign sovereign to its subject can legalize a wrong committed elsewhere.
The refusal was excused only in case the owner was within the terms
of the exception. Mr. Haight says that no coercion was exercised, or
even threatened, which is quite true; but I think it is not enough. The
ship might have been seized on the high seas by British cruisers—the
only testimony is that it would—or it might have been detained by the
British consul at Felton. That possibility was alone thought enough in
The Athanasios, 228 Fed. 558. :

But I do not rely upon restraints directed against the ship itself, for
the case was between sovereien and subject, not between the owner and
a foreign power. In the former case, at least now in England, a legal
command of the sovereign is enough, though it operates only in per-
sonam. Brit. & Foreign Mar. Ins. Co. v. Sanday, [1916] 1 A. C. 650;
Furness Withy & Co. v. Rederiaktiegelabet Banco, [1817] 2 K. B. 373.
There is no case in the United States, so far as I know; but I accept
the rule there laid down. It appears to me quite unreasonable to sup-
pose that the parties should have supposed the owner to be released
when his ship was restrained by a foreign power, but not when he was
himself within the sanctions possible to his own sovereign. Nor do I
think it necessary to show to what sanctions he would have in fact
been subject. Force is implied in the very nature of law, and the
requisition was a command having the force of law. The restraint
was in existence, unlike that in Watts, Watts & Co. v. Mitsui, [1917]
A. C. 227. 1t was the “direct” cause of the breach, unlike Becker,
Gray & Co. v. London Assur. Co., [1918] A. C. 101. If the actual inci-
dence of power was still somewhat contingent, that is no objection in
this country, if reasonable prudence justified compliance, and not de-
fiance. The Styria, 186 U. S. 1, 22 Sup. Ct. 731, 46 L. Ed. 1027 ; The
Kronprinzessin Cecilie, 244 U. S. 12, 37 Sup. Ct. 490, 61 L. Ed. 960.
I cannot agree that the owners were called upon to undertake the risks
of disobeying a valid command of their sovereign, in order to see wheth-
er the command would be pressed with penalties. This was the as-
sumption throughout in Tamplin, etc., Co. v. Auglo-Mexican, etc., Co.,
[1916] 2 A: C. 227. ‘

So it follows, as I view it, that the refusal to load at Felton was ex-
cused, and if the case rested there nothing more need be said; but
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it does not. While the respondents might safely have continued to
refuse all orders while the ship remainded on requisition, they would
have been obliged to receive the hire and allow the libelants to collect
the Admiralty hire; but this they did not do. On the contrary, they
rﬁpudiated the charter party altogether and that was. quite another
thing.

[4] This repudiation the respondents justify upon the ground that
the adventure has been “frustrated,” in the language of the English
cases. Whether one looks at it in that way, or as a question arising
under the “restraint of princes” clause, makes in my judgment no dif-
ference. Certainly under the clause the owner was excused from:ob-
serving the charterer’s orders, because he could not; but if the char-
terer gave no orders of his own, and was content to adopt the direc-
tions of the Admiralty, how did the clause operate to relieve the own-
er from going on until the ship was used for purposes not covered by
the charter party? This had as yet not happened ; a voyage from Cuba
‘to England was within the charter limits, and the cargo was not, so
far as appears, either “molasses or wet sugar,” which were excluded.
While the charterer paid the hire, and the ship was not used for such
other purposes, I can see no excuse under the clause for refusing to
allow the charterer to adopt the Admiralty orders. Nor is there any
difference, if one regards the question upon the basis of “frustration.”
The owner’s adventure remained what it had been.

Now, the case is different with the charterer, whose rights must be
considered, I believe, although the reason is not at once apparent. The
requisition did not, of course, prevent his continued payment of the
hire, or his performance of any of the other covenants in the charter
party, not even the payment for coals, port charges, and dunnage, if
demanded. Yet the restraint of princes clause the parties inserted as
a mutual exception. As such it must be given some effect, if it can,
and I can think of nothing so natural as to say that it excused the
covenant to pay hire when the charterer could not have stipulated use
of the ship. T recognize the force of Lord Parker’s judgment in
Tamplin, etc., Co. v. Anglo-Mexican, etc., Co., [1916] 2 A. C. 397,
based upon the “breakdown” clause; but, as I view this charter, we
have not the case of implying a condition which the parties have not
expressed, but of giving effect to all the language which they used.
The purpose evidenced by that clause is to put the vessel off hire when
the charterer has no use of her. It is altogether consonant with that
purpose to interpret the restraint of princes clause as effecting the
same result, and the embarrassment felt by Lord Parker appears to me
largely overcome when the parties have provided express language
which must be taken as supplementary to the conditions specified in the
“preakdown” clause.

However, as I have already implied, that excuse depends upon the
failure of the consideration of the covenant to pay hire, not upon the
impossibility of performance of the covenant, and when the ship is
requisitioned on full hire there appears to me to be no failure at all.
It is true that the charterer loses the use of the ship, but by hypothesis
he gets the full equivalent in money. Presumably he could fix other
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equal tonnage with the substituted hire, but it makes no difference
whether he can or not. The venture is commercial, and may be set-
tled in money. The changed situation is changed only in form; the
charterer has the risk, and the advantage of any variation in the rates,
and the owner his original assurance of the stipulated hire, which is
precisely what each party agreed to accept. Moreover, if the charter-
er alone be allowed to disaffirm, he will do so only when the rates have
fallen, and not if they rise. Such a right is obviously unfair, and could
not have been the purpose of the parties. It deprives the owner of
the security of a fixed hire, and relieves the charterer of the risk of a
fall in rates. If, therefore, the charterer have such a right, so must
the owner, which means that the contract is at an end, though, if con-
tinued, it would for the balance of the term leave the parties in sub-
stance in exactly that position which they accepted at the outset.
Hence, if the Admiralty hire in the case at bar be fixed at the market
rates for tonnage, I think that the charterer had no right to disaffirm
upon requisition, and the owner no reciprocal rxght That question
the record does not answer,

If, on the other hand, the requisition be not at going rates, but at a
substantially lower amount, as was, indeed, conceded arguendo, the
situation appears to me quite different. I think it should fall as much
within the clause as though the ship had been made a prize. Now it is
quite true, and the case at bar is an instance of it, that notwithstanding
that fact the actual Admiralty hire may be greater than ‘the charter
hire. The proper time at which to look is not, however, after the
event, and when the rates have changed. The chief purpose of the
charter, as I have said, is to impose upon one the risk of change, and
to secure the other against it. But if the parties had been faced with
the possibility that during the term the ship would have been seized at
a large discount from the then going hire, obviously, if both were fair,
they would have treated it as like a seizure without hire at all. The
charterer’s right and risk in the variation in rates would be “loaded,”
in the language of an actuary, with a heavy discount. He would not,
if I may use the phrase, be getting a fair run for his money. Such an
event the clause seems to me to cover as much as the capture of the
ship or the like. And if the charterer have such-a right, then so must
the owner ‘in similar case, and for the same reasons as when the
requisition is af full rates. He may not be deprived of his assurance
of a fixed hire when the venture turns out to be a loss, and deprived
of the gain when it results in a profit.

There is, it is true, some artificiality in speaking of the right of the
charterer to repudiate as a protection when the charter party was made
before the war; but I suppose we must agree that the rule should
apply generally both to charters made before the war and after it had
affected rates. We necessarily look at the putative situation present-
ed to the parties when the contract is made somewhat abstractly, not
in the full concreteness of what afterwards occurred. If we did not,
there could never be a bargain at all. Therefore, as I view it, if the
requisition be permanent, the right of either party to disaffirm turns
upon the-Admiralty rate,
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The English cases, and they are the only ones which deal with the
question, do not, I must own, consider the matter quite in this way,
though the result is the same as that which I have reached. The ques-
tion always is of an implied condition which the parties have not ex-
pressed, an approach not really different in practice, though it is some-
what different in theory, at least if the exception be mutual. The ab-
sence of any consideration of the amount of the Admiralty hire I appre-
hend is due to the fact that the hire is never in fact a full equivalent. It
would, indeed, be hardly excusable to consider the question so generally
as I have, were it not that the difference in judicial opinion in England
had left the law not wholly settled in theory. The rule is nevertheless
quite the same as that which, as it seems to me, theoretical considera-
tions would suggest.

The cases all take their origin from Tamplin, etc, Co. v. Anglo-
Mexican, etc., Co., [1916] 2 A. C. 397, in which the owner had re-
pudiated the charter party upon requisition of the ship. In both the
courts below hediad been unsuccessful, upon the ground that his con-
cern was only with his hire, and that he could not complain if the char-
terer chose to accept the changed status, so long as he paid regularly.
In the House of Lords the decision was affirmed by a vote of three
to two, but for quite different reasons. Lord Parker of Waddington
thought that the whole doctrine of an implied condition contradicted
the express provisions of the charter party, and that the requisition
did not affect the charterer’s obligations or his rights to the Admiralty
hire. Iord Haldane and Lord Atkinson thought that any requisition
interrupted so vitally the basis on which the parties had contracted
that the charter party was at an end. Lord Loreburn agreed with
them in principle, but thought that the rule applied only when it was
apparent that the requisition would outlast the charter party and that
there was no such evidence. The case has been accepted as ruling,
that, when the requisition to the mind of a reasonable man would seem
likely to outlast the charter party, it terminated the contract, and that
it applies as well to time as to voyage charters.

The charterer repudiated, and was sued by the owner, in Countess
of Warwick S. S. Co. v. Le Nickel Soc. An., 34 T. L. R. 27, Admiral
Shipping Co. v. Widner, Hopkins & Co., [1917] 1 K. B. 222, and Lloyd
Royal Belge, etc., v. Stathatos, 33 T. L. R. 390 (as to the counter-
claim); while the owner repudiated, and was sued by the charterer, in
Chinese Eng. & Mining Co. v. Sale, [1917] 2 K. B. 599, and Heilgers
v. Cambrian, etc.,, Co., 33 T. L. R. 348. Throughout, the only question
discussed has been the probable duration of the requisition at the time
when it was made; Tamplin, etc, Co. v. Anglo-Mexican, etc., Co.,
supra, being interpreted as leaving open only that issue.

There remains the question of the probable duration of the requisi-
tion. Even if the English rule be adopted, it appears to me that the
probabilities were all strongly that the requisition would outlast the
remainder of the term. I take it that the whole circumstances must
be considered, and not merely the unexpired part of the term. If so,
the evidence is strongly with the respondents. All the shipping men
called were of opinion that there was small chance of any release at
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the time, and the well-known facts bear them out. In February, 1917,
Germany had already declared her unrestricted U-boat campaign and
it was in force. The seriousness of the situation to Great Britain is a
matter of such common knowledge that I may refer to it. The follow-
ing months of that year were among the most critical of the war, and
the crisis turned wholly upon the destruction of shipping. The avowed
purpose was to prevent the victualing of the United Kingdom, and
there was no reason to question the relentless determination with which
it was announced. While the success of the project was, of course,
uncertain, the large diminution of Britain’s mercantile marine was to
all intents a certainty, as well as the continued necessity of a national
mobilization of all bottoms. Of course, no one could say how long
the war would last; but the necessity of continuing that mobilization
would not terminate with the war, for the shortage would in every
probability be felt for long thereafter. The likelihood that a vessel
then requisitioned should be released within 14 months appears to me,
therefore, very slight. -

If, on the other hand, the time at which the contract must be re-
pudiated is at an interval after requisition, the result is the same. .
Every month after February, 1917, until April, 1918, only made the
need of ships more pressing, and the event in fact justified the re-
spondents’ assumption.

I should myself incline to think that any requisition ought prima
facie to terminate the charter party. As I have said, I do not regard
the conditions of the “breakdown” clause as necessarily exclusive. It
does not seem to me, with deference, a very practicable rule to specu-
late upon whether the charter party will outlast the requisition by any
period at all. Suppose it does outlast it by a few months. The char-
terer may have been deprived of the use of the ship without adequate,
return for perhaps all but a short time. It seems unfair to hold him to
the hire. 1 recognize the difficulties whére the charter may have years
to run; but when, as here, the question is of months, it seems to me
that a requisition which is presumably intended for a substantial time
should terminate the contract. This question it is not, however, neces-
sary for me to decide.

Hence it follows that the libel should be dismissed, unless the libel-
ants can show that the Admiralty hire was intended to be a full equiv-
alent for the going rates. It is not necessary, therefore, to consider
the questions of jurisdiction and of pleading which the case raises un-
til it appears that they wish to raise that question. Within ten days
after the filing of this opinion I will entertain a motion to amend the
libel, alleging that fact; but, if none is made, the libel will be dis-
missed. The replication in no event-appears to me valid.
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UNITED' STATES v. SOHAFER et al.
(District Court, E. D. Pennsylvania. December 9, 1918))
No. 89.

1, WAR ¢=4—FESPIONAGE ACT—MAKING FALSE REPORTS.

An indictment against newspaper publishers, under Esplonage Act, for
making false reports, etc, by altering original news dispatches before
publication, is supported by evidence showing that, while defendants
received no dispatches from news agencies, they took dispatches from
other papers and so altered them as to give aid to the enemy.

2. WAR ¢=4—ESPIONAGE ACT—MAKING FALSE REPORTS.

It is not a defense to a prosecution for making false statements to
promote the success of the enemy in time of war in a pewspaper pub-
lished by defendants that the statements were not made from motives of
personal disloyalty, but to further the purposes of an organization of
which the paper was the organ.

3. CRIMINAL LAW ¢&=>862—JURY—APPLICATION OF PERSONAL KNOWLEDGE.

The jury in criminal case may properly take cognizance of facts which
are matters of general information.

Criminal prosecution by the United States against Peter Schafer,
Paul Vogel, Louis Werner, Martin Darkow, and Herman Lemke. Or
motions in arrest of judgment and for new trial. Discharged.

See, also, 248 Fed. 290.

Samuel Rosenbaum, Asst. U. S. Atty., Francis Fisher Kane, U. S.
Atty., and Owen J. Roberts, Sp. Asst. U. S. Atty., all of Philadel-
phia, Pa.

Wm. A. Gray, of Philadelphia, Pa., for defendant. .

DICKINSON, District Judge. The reasons for a new trial in this
case number 49 in all. Some of them are necessarily what may be
characterized as formal. Many of the others indicate in their state-
ment whether they are well or ill taken, and call for no discussion.
This leaves for discussion three questions, two of which bear upon
the course of the trial as affecting all of the defendants, and one as
affecting two or possibly three of them.

[1] One of the questions presented inay be thus stated: It goes to
the proposition of charging a defendant with one offense and con-
victing him of a different offense, and one with which he has not been
charged in accordance with legal forms. Asa basis for the reason for
a2 new trial advanced, the assertion is made with respect to certain
counts in the indictment (those which may be called “false news”
counts) that the theory upon which the indictment was framed is that
a news dispatch emanated from a certain source and place, as, for il-
lustration, an associated press dispatch from Berne or Amsterdam, and
that the defendants altered this dispatch so as to change its meaning.
The falsity is thus charged to have consisted in this alteration.

Another basis for the reasons for a new trial advanced is the fur-
ther assertion that there was no proof of either the sending, receipt, or
alteration of any such dispatches, and the inference is drawn that there

¢=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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could be no lawful conviction of guilt of that charge in the absence of
evidence to support it. .

With respect to the evidence which was introduced, the further
-assertion is made that it was confined to what might support a charge
that the defendants had published a false report, but was wholly bar-
ren of anything which would support the charge as made.

The basis for these assertions is the fact that the newspaper office
from which the publication issued received no dispatches of any kind.

" The paper frequently contained what purported to be dispatches from
the different news centers of the world, and they were so published
as to present the appearance of being news which had come to the of-
fice by cable or otherwise. Their real origin was this: Newspapers
printed in English and other languages came to the office. Those who
had to do with the publication of the newspaper of the defendants
made free use of the contents of other papers. In newspaper parlance,
they “lifted” the news from other papers.

The real gravamen’of the offense of which they were guilty, in so
far as they were guilty, without regard to any of its purely legal as-
pects, was that they changed the news which they had thus “lifted”
so as to give it a tone which would afford comfort and encouragement
to the enemies of the United States, or would be injurious to our cause.
It will thus be seen that in no aspect did the act which was committed
differ in substance from the act which was charged. Whether it did
so differ in the strictly legal view depends wholly upon what the in-
dictment means by the phrase “original dispatch.”

The thought entertained by the learned counsel for the defend-
ants, and sought to be impressed upon the trial judge, and now re-
expressed, is that the indictment charged a specific offense and charged
it in the narrow sense of being the act of falsifying a dispatch which
had emanated from a news collecting agency, and that the dispatch
so changed was one which in fact had been received by the defend-
ants.

The logical outcome of this thought is that the only evidence which
would support such a charge would be the testimony of some one con-
nected with such a news agency that such a dispatch had been sent to
the defendants, followed by evidence of its contents, and further evi-
dence that the dispatch had been published in a falsified form.

The trial judge refused to put this narrow construction upon the
charge as laid in the indictment, but read it as expressive of a charge
of the substantial offense of disseminating false statements which
tended and were put out with intent to promote the success of the
enemies of the United States.

The charge thus made would emphatically embrace the act of taking
a news dispatch from another paper and so changing it as to make it
serve a disloyal purpose. The dispatch so changed would be an “orig-
inal dispatch” within the meaning of the indictment. ‘

To give emphasis to the distinction sought to be expressed, we are
of opinion although there is nothing in this case to require us to go
so far, that the charge in substance would have been supported by
proof that the defendants had wholly faked a dispatch, so that it had
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no other origin than an emanation from the brain of the person who
faked it.

The question as now présented is wholly an appellate question, and
we take the view, as above expressed, because we deem it to be in line
with the command of Rev. St. § 1025 (Comp. St. 1916, § 1691). As
we view it, the motive for that command is a very practical one. A
very short experience in the trial of causes, criminal or civil, brings
out with cameo-like clearness two methods of trial. When one method
is resorted to, procedure questions are given such prominence that the
substantial questions of fact or of substantive law are wholly or al-
most lost to view. When the other method is employed counsel and
parties by an agreement, tacit or expressed, join in presenting the sub-
stantial issues which arise in the case, and as the phrase is, agree to
try the case on its merits without regard to form.

The injunction of Rev. St. § 1025, was laid upon the courts with
the contrast between these two systems of trial practice in the mind
of Congress, and the command is that no indictment shall be held to
be insufficient or effect be refused to a verdict if the indictment and
trial be such as that a trial may be had and the trial is had in accord-
ance with the second method described. This, as we understand it,
is what Congress means in saying that the test of every question of
this character which is raised is whether or not there has crept into
the indictment or the trial anything which has worked to the prejudice
of the defendants. There is a class of distinctions with which highly
trained and bright intellects love to deal which may fitly be char-
acterized as metaphysical. As an intellectual exercise, discussion of
them is always pleasurable and may have a high didactic value, but
the practical affairs of life cannot be made to await the end of the
discussion.

We adhere to the view entertained by the trial judge that the in-
dictment charged and the evidence supports the offense defined by the
Espionage Law relating to the making of false reports, etc.

The second of the points remaining for discussion in the cause
arises out of that part of the charge which dealt with the distinction
between treason and the acts condemned by the Espionage Law (Act
June 15, 1917, c. 30, 40 Stat. 217) as criminal. As has often been
observed, a charge to a jury should always be read in the atmosphere
of the trial in which it was delivered. One of the functions of the
charge is to enable a jury to comprehend the issues of a cause as pre-
sented to them by the evidence and the arguments of counsel. The
cause which they have in their minds as the one to be determined by
them is the cause as thus presented, and it would only work confusion
if the trial judge did not shape the charge accordingly. There was evi-
dently, as the charge itself indicates, some occurrence of the trial which
prompted the comment of which complaint is now made. A part of
that complaint is that the comment was irrelevant and tended to prej-
udice the defendants.

There is nothing which we have been able to find in the record
which either suggests or revives a recollection of what the happen-
ing was. In the absence of any such recollection, it must be left to
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surmise. As counsel for the defendants now read the charge, and
perhaps as they heard it, they have received the impression that the
charge magnified the crime laid in the indictment. Such was not its
purpose, nor do we think its practical effect. The jury was made up
of high-minded and intelligent men. This does not mean that they
would not be swayed by the emotions which we all feel when what we
call our love of country is hurt; but it does mean that they would dis-
tinguish between acts which have been made criminal and publications
or speeches which affect us unpleasantly, Aside from the particular
happening, whatever it was, which provoked this part of the charge,
the comments complained of had evidently a double purpose. One was
that it would not follow that, because mere words might not be overt
acts of treason, mere words could not constitute a crime. The other
is that, no matter how objectionable they might be to the hearer or the
reader, because coming within the category of what was disloyal, or
what would be in the common acceptation treasonable, they would not
be a crime, in the legal sense, of which any one could be convicted,
unless the objectionable acts had been declared to be a crime by some
act of Congress. This thought is, we think, clearly expressed in the
main charge, and is certainly clearly presented in what was added to
the main charge upon exception taken by defendants.

The point now made is properly enough vigorously pressed by coun-
sel, and we have given it very careful consideration. The result is
we are unable to see in this any reason for interference with the ver-
dict. ‘

[2] The benefit of the third point is limited to the defendants Lemke,
Schafer, and Vogel. Its application to Lemke is not conceded. Some
countenance is lent to it by the act of the district attorney in not ask-
ing the jury for the conviction of Schafer and Vogel, except upon the
conspiracy count. The connection of these two men with the publi-
cation was.such as, we assume, to admittedly affect the degree of guiit,
and because of this is a consideration in the imposition of sentence.
What may in a sense be called their formal responsibility for the pub-
lication furnishes in itself evidence to be submitted to a jury. Their
real connection with it was at least this: That while their main mo-
tive in being parties to the publication of the newspaper was to promote °
the interests of the organization with which they were connected, there
were justifying grounds for the finding that in order to promote this
interest they were not only willing, but deemed it helpful, that the
newspaper as the organ of their organization should assume an atti-
tude which the jury has found to be a disloyal one. The truth many
be that their motive was not a disloyal one, in the sense that they
wished to promote the success of the enemies of the United States; but
the evidence again justified the finding that their intent was an unlaw-
ful one, because they could not cater to those whose support they
sought, unless they did have the newspaper do all which it could do
toward promoting the success of that government with the people of
which we were at war. Indeed, in disclaiming disloyal motives, there
was a plain, if not a frank, admission of this intent, and of the selfish
reason behind it.
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We do not find this reason for a new trial to be any ground for
interference with the verdict.

[3] Perhaps one other thing calls for some comment. There was
an attempt made to express in the charge to the jury the thought that
_with respect to all matters which are matters of general information
the jury had the right to call upon this fund of general knowledge
which was in their keeping. This must be so, because there is no
practical method of having such a state of facts enter into the make-
up of a judgment other than by drawing upon this fund. The kind of
knowledge which is based upon what are classified as historical facts
supplies us with an illustration of the distinction intended. The quoted
parts of the charge dealing with this thought were not very happily,
‘or at least very clearly, expressed. What was in mind was that the
jury would want to know how they were to deal with certain ques-
tions which were essentially questions of fact, and yet in respect to
" which there was, strictly speaking, no evidence.

One of these was the question of the existence of a state of war.
This was in no important sense a question, but with respect to how a
state of war could be found to be a fact, the method employed afforded
an illustration of how these other questions of fact with which the
jury had to deal, which were matters of general knowledge, could be
met. Many instances of so-called propaganda in this and other coun-
tries may be used as illustrations. What is put out is known to be
false, because so pronounced by the information which is common to
all. ‘The question, however, is what will justify a finding of falsity?
Upon what can the finding be based? The answer is that, if the state-
ments made are of matters which are the subject of general informa-
tiop and are part of our common knowledge, their truth or falsity
may be thus tested. The line between what may be thus tested and
a specific fact, which must be proven, is a line which cannot otherwise
be defined than by the statement that we may judge of anything which
is within, and the subject of common knowledge, although we may
have no other light leading us to a judgment than that afforded by
such common knowledge as we have.

The complaint made is that the instruction given was so general as
to be misleading, and was fraught with danger (to use an extravagant
illustration) that the jury might accept it as a warrant, in cases which
had aroused a popular interest and in that sense were matters of com-
mon knowledge, to convict defendants who were thus commonly
thought to be guilty. :

We have carefully re-read the charge with the thought thus indicat-
ed in mind, and when read in the light of the events of the trial and
of the arguments addressed to the jury, we cannot think the jury fail-
ed to grasp the distinction made between those things of which judi-
cial notice could be taken and facts which must be affirmatively and
even formally established by evidence.

The motions in arrest of judgment and for a new trial are dis-
charged.
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UNITED STATES RAILROAD ADMINISTRATION, W. G. McAdoo, Director
General of Railroads (Atlantic Coast Line Railroad), v. BURCH, Sheriff.

(District Court, E. D. South Carolina. November 30, 1918.)

. No. 206. .
1. RATLROADS €=5%, New, vol. 6A Key-No. Series—TAXKING POSSESSION OFf
RAILROADS—COURTS.

The extent of the power conferred by Act Aug. 29, 1916 (Comp. St. 1916,
§ 1974a), authorizing the President, through the Secretary of War, to take
possession of railroads in time of war, etc, and the determination of
the property to be taken possession of, are questions for the court.

2. RAILROADS &=5%, New, vol. 6A Key-No. Series—TAKING POSSESSION OF
RAILROADS—EFFECT.

Under Act Aug. 29, 1916 (Comp. St. 1916, § 1974a), authorizing the
President in time of war to take possession of railroads, etc., and the
presidential proclamation of Decembet 26, 1917, and despite Act March 21,
1918, the Director General of Railroads was not authorized to take pos- -
session of land belonging to a railroad company which was not used in
its business as a carrier; hence sale of such land under execution against
the railroad company will not be enjoined on suit of the Director General,
the company making no objection.

3. CoUurTs €&=508(3)—FEDERAL COURTS—JURISDICTION. -

The federal courts, by virtue of their general equity powers, have
jurisdiction to enjoin the enforcement of a judgment in the state courts
upon the usual principles under which a court of equity will enjoin en-
forcement of a judgment.

4. RAILROADS €515, New, vol. 6A Key-No. Series—FEDERAL COURTS—JURIS-
DICTION.

A suit by the Director General of Railroads to enjoin sale of land.
owned by a railroad under execution issued on a judginent of a state
court, on the theory that, having taken possession of the same, it was
exempt from process under act of March 21, 1918, is a suit of a civil
nature arising under the laws of the United States, ete.,, of which' the
federal District Court has jurisdiction, for it must be deemed that Act
March 21, 1918, modified Jud. Code, § 265 (Comp. St. 1916, § 1242).

In Equity. Bill by the United States Railroad Administration, W.
G. McAdoo, Director General of Railroads (Atlantic Coast Line Rail-
road), against Thomas S. Burch, as Sheriff of Florence County. On
order to show cause why defendant should not be restrained and en-
joined, etc. Preliminary injunction refused, etc.

Rutledge & Hyde, of Charleston, S. C., for complainants,
Logan & Grace, of Columbia, S. C., for defendant.

SMITH, District Judge. This matter came on to be heard under the
order of this court made November 26, 1918, requiring the defendant
to show cause on the 2d day of December, 1918, at 9 o’clock a. m., why
he should not be restrained and enjoined from further proceeding to
advertise or sell the property of the Atlantic Coast Line Railroad Com-
pany, described in Exhibit A, annexed to the bill of complaint herein.
By consent of counsel the hearmg was had this day, in lieu of being had
on the day named in the said order, to wit, 2d day of December, 1918.

The defendant duly appeared and filed his return to the order to
show cause, and counsel on both sides have been heard; the hearing
being had upon the bill of complaint and the exhibits and the return to
the rule to show cause and exhibits.

&=oFor other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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The allegation of the complainant is that he is in actual physical pos-
session of the property (sought to be sold by the defendant) under the
terms of the statutes passed by the Congress of the United States, to
wit, the act approved August 29, 1916, entitled “An act making ap-
propriations for the support of the army for the fiscal year ending
June thirtieth, nine hundred and seventeen, and for other purposes”
(U. S. Stat. at Large, vol. 39, p. 643, c. 418), and of the proclamation
of the President of the United States made the 26th of December, 1917,
in pursuance thereof, and also of the act approved March 21, 1918,
entitled “An act to provide for the operation of transportation sys-
tems while under federal control, for the just compensation of their
owners and for other purposes.”

So far as the papers now before the court are concerned, to wit, the
bill of complaint and exhibits, and the return and exhibits, the facts
appear to be that a final judgment has been recovered in the state court
of South Carolina, in a cause of Travis Barnes, by his Guardian ad
Litem, John J. Barnes, v. Atlantic Coast Line Railroad Co. This final
judgment was recovered on the 18th day of March, 1918, and, upon
an appeal therefrom by the defendant Atlantic Coast Line Railroad
Company, the judgment was, by the Supreme Court of South Carolina,
in August, 1918, affirmed (96 S. E. 530), and the remittitur affirming
the same was forthwith duly filed in the court of common pleas fot
Charleston county.

Under the provisions of the state law of South Carolina, this final
judgment was transcripted to the county of Florence, and, upon execu-
tion issued thereon in the county of Florence, a levy has been made
upon certain real estate of the defendant the Atlantic Coast Line Rail-
road, in the county of Florence, and the same has been advertised for
sale to satisfy the execution. To enjoin the sale under the execution,
the bill of complaint in this cause has been filed.

It further appears that the action in the state court was begun on
September 21, 1915, for a cause of action accruing on the 13th of Feb-
ruary, 1915, and long anterior to the enactment by Congress of the
statutes above referred to.

It also appears that the property levied on and advertised for sale
consists of several pieces of land in the city and county of Florence,
S. C. These tracts of land are mostly lots in the city of Florence and
land adjacent thereto; and according to the statement of the tax agent
of the defendant the Atlantic Coast Line Railroad, made in February,
1918, when the same were returned for taxation, this property so levied
on was returned as real estate belonging to the Atlantic Coast Line Rail-
road, not necessary to the daily running of the road in Florence, S. C,,
and, as a conclusion of fact based upon the only reasonable inference
that can be made from the papers before the court, these lots of land
would mot appear in any wise to be property or land essential or neces-
sary to the performance of the transportation duties and operations of
the defendant Atlantic Coast Line Railroad.

The question, therefore, is whether or not the complainant William G.
McAdoo, as Director General of Railroads, is legally in possession of
this property so as to be entitled to the protection of that clause of the
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act approved March 21, 1918, which provides that no process, mesne
or final, shall be levied agajnst any property under such federal control.

[1,2] The first question to be determined under the statutes is as to
what property the President was entitled, through the Secretary of
‘War, to take possession of and legally to hold, so as to be entitled to
the benefit of such exemption from the levy of final process. Under
the terms of the act of the 29th August, 1916, it is declared as follows:

“The President, in time of war, is empowered, through the Secretary of
War, to take possession and assume control of any system or systems of
transportation, or any part thereof, and to utilize same, to the exclusion as
far as may be necessary of all other traffic thereon, for the transfer or
transportation of troops, war material and equipment, or for such other pur-

poses connected with emergency as may be needful or desirable.” Comp.
St. 1916, § 1974a.

An inspection of the whole statute, as well as of this clause, shows
that the purpose and intent of the statute was to provide for the speedy
and expeditious transportation of troops, war material, and equipment;
and for that ‘purpose to give possession of the systems of transporta-
tion to the government, through the Secretary of War, with power to
use such systems for such transportation to the exclusion, as far as
may be necessary, of all other traffic, either in passengers or freight,
thereon. That is the purpose of the statute, and it is evident that the
purpose of the statute giving such enlarged powers, to be exercised dur-
ing the emergency of war, was not for the purpose of taking possession
of any property which might be owned by the different corporations op-
erating and owning systems of transportation, and which property was
wholly independent of transportation uses, and neither incidental nor
necessary for them, but was simply to allow the government to get
control of everything necessary or appropriate for transportation pur-
poses.

Under this statute, the President could authorize the Secretary of
War only to take possession of such property as he himself is author-
ized to take possession of under the statute. The extent of his powers,
and the definition of what property he was authorized to take pos-
session of under the statute, would be necessarily a judicial question.
All acts done and all property taken possession of within the adjudicat-
ed extent of the powers allowed might be a ministerial question; but as
to the extent of those powers, and whether the powers were given, must
always, under the Constitution of the United States, remain a judi-
cial question, and one to be decided by the courts of the land.

Under the terms of this statute, the President issued a proclamation
on the 26th of December, 1917, referring to the statute, and declaring
that, through the Secretary of War, he took possession and assumed
control at 12 o’clock noon on the 28th day of December, 1917, of each
and every system of transportation, and the appurtenances thereof,
located wholly or in part within the boundaries of the continental
United States, and consisting of railroads, and owned or controlled sys-
tems of coastwise and inland transportation, engaged in general trans-
portation, whether operated by steam or by electric power, including
also terminals, terminal companies, and terminal associations, sleeping
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and parlor car lines, elevators, warehouses, telegraph and telephone
lines, and all other equipment and appurtenances, commonly used up-
on or operated as a part of such rail or combined rail and water sys-
tems of transportation, to the end that such systems of transportation
be utilized for the transportation and transfer of troops, war material,
and equipment, to the exclusion, so far as may be necessary, of all
other traffic thereon.

The proclamation further proceeds that the possession, control, op-
eration, and utilization of such transportation systems shall be exer-
cised by and through William G. McAdoo, who was by the proclama-

_tion appointed and designated Director General of Railroads.

The language of this proclamation, assuming that the entire lan-
guage is warranted by the powers extended to the President under the
terms of the statute, and which powers he could not in any proclama-
tion lawfully exceed, would not itself appear to include the property
in question 1n these proceedings, unless it should be supposed to be in-
cluded under the general designation of all other equipment and ap-
purtenances, commonly used upon or operated as a part of such rail
or combined rail and water systems of transportation. The outlying
lots of land held by a railroad company as an investment, or which it
may have purchased at some time and still continued to hold, would
not appear to be included within any of the language of this proclama-
tion. The position of counsel for the complainant is that the statute
and the proclamation must be considered to include all property of a
railroad. If this contention were correct, it would cover all moneys
of the railroad in its possession, when possession was taken under the
proclamation of the President. It would also cover all personal prop-
erty, including stocks in industrial corporations, if any such were own-
ed by the railroad at that time.

A’ fair construction of the statutes, and of the proclamation itself,
however, would not appear to warrant any such inference that their
provisions include such property. The language appears to be clearly
limited to transportation systems, and to property which was used for
transportation purposes, including therein all property fairly incidental
or necessary for use in effecting such purposes. Separated, discon-
nected, unutilized tracts of land would not appear to come within this
definition. .

The later statute of March 21, 1918, would not appear to affect this
conclusion. There is nothing in it which extends the powers of the
President as to the character of the property he could take possession
of under the previous statute. By section 9 it is provided that the pro-
visions of the act of August 29, 1916, shall remain in force and ef-
fect except as expressly modified and restricted by the late act; and the
President, in addition to the powers conferred by that statute, is given
such other and further powers necessary or proper to give effect to
the powers therein and theretofore conferred; that is to say, the Pres-
ident has only the powers in two acts conferred, and he is given such

. further powers as are necessary or appropriate to give effect to those
powers. Thatis all,



144 254 FEDERAL REPORTER

If the purpose, intent, and meaning of the original statute was to
give him power to take possession of only transportation facilities,
there is nothing in the later act to extend the powers given him so as
to give him the right to take possession of disconnected property and
property unnecessary for the purposes of transportation.

The proclamation of the President expressly provides that regular
dividends theretofore declared, and maturing interest upon bonds, de-
bentures, and other obligations, may be paid in due course; the said
regular dividends and interest may be continued to be paid until and
unless the said Director General shall from time to time otherwise,
by general or special order, determine; and the later statute of 21st.
March 1918, expressly provxdes a method by which the carrier might
be pald a rental for the use of its transportation facilities, and the pro-
ceeds of such rental might be by the carrier devoted to the payment of
its own obligations.

The present case presents the case of a creditor holdmg a final judg-
ment, which should normally be paid forthwith, and with the right
to the creditor, if the same be not paid, to enforce payment out of any
property of the judgment debtor liable to judgment execution. To
hold that the railroad company is by these statutes put in a position
where it is not bound to pay any of its debts until the possession of its
ptoperty is restored to it, although it may receive the rentals in the
meantime, might mean that while the railroad company would still
continue to be in possession of the rents and profits and other results
flowing from the property, its creditors, who are entitled to payment
therefrom, might be greatly injured by their inability to collect pay-
ment for an indefinite period.

The case before the court, however, does not depend upon any in-
ability or unfortunate position that the railroad is placed in, because
its property has been taken possession of by the government, or at
least so much of its property as is necessary for use for transportation
purposes. Were the railroad company to file a bill in equity, stating
that all of its property had been taken possession 6f by the government
by virtue of these acts, and that it had no property or funds which
could be applied to the payment of this debt, and that a creditor ought
not te be allowed by the compulsory process of judgment and execu-
tion to sell away the property of the railroad company, and deprive
it of its legal title, when through the action of the government it was
powerless to make payment, it might present a question calling for the
interposition of an injunction from a court of equity until the rail-
road company should be in a position to use its funds to meet the claims
of its creditors.

In other words, if the railroad company were in position to claim
that the effect of these statutes was a compulsory statutory moratori-
um, it might be in a position, in view of the great injury and injustice
worked to it by permitting a creditor to assert his legal rights under
execution—it might be in a position to have an m]unctlon That is
not the case, however. The Atlantic Coast Line Railroad Company is
not before the court. The Atlantic Coast Line Railroad Company
asks no injunction. The injunction is sought on behalf of the Director
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General appointed by the President’s proclamation, upon the single
ground that he is legally in possession of this property, and that, being
in possession of this property, then under the terms of section 10 of
the act of the 21st March, 1918, no final process could be levied upon
it. The only question thus for the court is whether or not, under the
terms of the statutes of the United States, the complainant in this
case is legally in possession of the property, so as to entitle him to
the benefit of the exemption given by the act from the levy of final
process. It does not appear to the court that the property is property
of which, under the terms of the statute, the President was authorized
to take possession. If the President was not authorized to take posses-
sion, then he could not authorize the Secretary of War or the Director
General to take possession, and any possession taken by them would
be unlawful and would in no wise divest the rights of other parties.

The complainant being thus not in legal possession of this property,
and the property being, in the opinion of ‘this court, not property of
which he could legally take possession, under the terms of the stat-
utes, it is not property which, under the terms of those statutes, is ex-
empt from the levy of final process; and it follows from Yhat, that
the injunction should be refused.

If it in any wise appeared to the court that the Atlantic Coast Line
Railroad Company was itself bona fide seeking relief because it had
been actually divested of the possession of the property by the act of
the government, and that it had in consequence been deprived of the
power and means to pay its creditors, the case would be otherwise.

But from the facts the court must infer that the railroad company
is amply able-to meet its debts, and, if such be the case, then the effect
of an injunction now would be to permit the railroad company, if it
desired, to use the position of the Director General of Railroads as a
screen to shield it from the just claims of its creditors.

[3,4] The defendant in his return to the rule has raised the ques-
tion that this court has no jurisdiction of the cause, and cannot enjoin
a sale under execution under a judgment in a state court. Inasmuch as
this question is a question arising in a case which asks for the enforce-
ment of a right claimed to exist and be given undex the terms of an
act of Congress, it is evidently an action of a civil nature in equity,
brought by an officer of the United States authorized to sue, and aris-
ing under the laws of the United States, where it appears upon the face
of the bill of complaint that the right claimed by the plaintiff and
sought to be enforced arises by virtue of and under a statute of the
United States.

The question whether or not final process can be levied against this
property is one that arises under the very terms of the act of March
21, 1918; nor is the position that this court has no jurisdiction to stay
the execution of a judgment recovered in the state court well taken.
It has been laid down that the United States courts, by virtue of their
general equity powers, have jurisdiction to enjoin the enforcement of
a judgment in the state court upon the usual principles under which
courts of equity will enjoin the enforcement of a judgment. . Simon
v. Southern Ry. Co., 236 U. S. 115, 35 Sup. Ct. 255, 59 L. Ed. 492;

254 F.—10
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Union Ry. Co. v. Illinois Cent. R. Co., 207 Fed. 745, 125 C. C. A. 283;
Schultz v. Highland Gold Mines Co. (C. C.) 158 Fed. 337; Linton v.
Safe Deposit & Title Guaranty Co. (C. C.) 147 Fed. 824. ‘

Further, the special statutory exemption from process, created by
the act of 21st March, 1918, must be construed, in connection with the
provision of section 265 of the Judicial Code of the United States
(formerly section 720, U. S.R. S.; Comp. St. 1916, § 1242), as modify-
ing ‘the language of that section, and creating another exception, un-
der which the attempted enforcement of the mesne and final process
from a state court may be restrained in proper cases.’

It would appear, therefore, that the court has jurisdiction of the pro-
ceedings, although, upon consideration of the facts of the case, it does
not appear to be a case in which a preliminary injunction should be is-
sued; and the motion for a preliminary injunction is accordingly re-
fused, and the injunction contained in the order of this court, dated
November 26, 1918, is hereby vacated.

BROWN v. CRAWFORD et al.
CRAWFORD et al. v. KASTE et al
(District Court, D. Oregon. November 25, 1918.)
Nos. 7426, 8015.

1. Courrs ¢&=497—JURISDICTION—COMITY.

Where a court of competent jurisdiction has, by appropriate proceed-
ings, taken property into its possession through its officers, the property
is thereby withdrawn from the jurisdiction of all other 'courts, though
of concurrent jurisdiction, and they have no power to render judgment
disturbing the possession of the property while in custody of the court
which seized it.

2. Courts €=493(3)—JURISDICTION—COMITY,

‘Where the controversy is not the same—that is, where the issues in
one suit are different from those in another, etc.—there can be no in-
fringement of jurisdiction, as between the courts, in obtaining cogni-
zance of the cases, though the court first obtaining posssession of the
res is entitled to retain the same for purpose of disposition, ete.

3. CourTs €&=»493(3)—JURISDICTION—COMITY.

Though a state court had taken possession of the property of an insol-
vent corporation which was subject to mortgages, by appointing a re-
ceiver, held that the federal court had jurisdiction of a suit to foreclose
the mortgages, the two tribunals being concurrent, and the foreclosure
proceedings not necessarily disturbing the state court's possession of the
property.

4. BANKRUPTCY @=220(2)—TRUSTEE—AUTHORITY OF.

Where the state court appointed a receiver to take possession of
the property of an insolvent corporation, held, bankruptcy proceedings
having subsequently been begun, that the trustee in bankruptcy is en-
titled to possession of the property in preference to the receiver.

5. BANKRUPTCY €&=20(2)—TRUSTEP—RIGHTFUL POSSESSION.

Where a receiver had been appointed by the state court to take pos-
session of the property of an insolvent corporation, and one who had
acquired the equity of redemption of land which the corporation had
mortgaged agreed that, if a receiver was appointed, such equity would

@=oFor other cases see same toplc & KEY-NUMBER in all Key-Numbered Digests & Indexes
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be subordinated to the protection of the unsecured creditors, held that
the subsequently appointed trustee in bankruptcy, who represents the un-
secured creditors, might execute the trust.

6. BANKRUPTCY @=288(1)—TRUSTEE—TAKING POSSESSION OF PROPERTY IN
HANDS OF A RECEIVER APPOINTED BY STATE COURT.

Where trustee in bankruptcy, under order of referee, took possession
of property of the bankrupt in the hands of a receiver appointed by the
state court, held that possession was taken by summary process, which
is not in accordance with the comity existing between state and na-
tional courts. :

In Equity. Suit by William W. Crawford, trustee, and another,
against John W. Kaste, consolidated with a suit by Russell H. Brown,
as trustee in bankruptcy of the Monarch Lumber Company, a bankrupt,
against William W. Crawford, trustee, and others. Decree of fore-
closure, with directions.

See, also, 252 Fed. 248.

Ralph A. Coan, of Portland, Or., for Brown.

0. A. Neal, of Portland, Or. (Wirt Minor, of Portland, Or., of coun-
sel), for Crawford and Assets Realization Co.

Carey & Kerr and C. A. Sheppard, all of Portland, Or., for David
Inv. Co.

Martin L. Pipes, of Portland, Or., and Dey, Hampson & Nelson, of
Portland, Or., for Kaste.

Platt & Platt and Hugh Montgomery, all of Portland, Or., for Bray-
ton & Lawbaugh,

Maurice W. Seitz, of Portland, Or., for Moody.

WOLVERTON, District Judge. This is a suit to foreclose a mort-
gage and to subject the property covered thereby to the payment of
the mortgage obligations. Previously to this a suit was instituted by
Russell H. Brown, trustee in bankruptcy of the estate of Monarch
Lumber Company of Oregon, against the Assets Realization Company
and William W. Crawford, for an accounting fouching the property
supposed to have been covered by the mortgage. A cross-bill was filed
by the David Investment Company, claiming that as guarantor it had
paid certain installments of interest on the mortgage obligations, and
seeking subrogation for a recovery of the sums paid. The mortgage
was set up in all its features. Brayton & Lawbaugh, and Moody, the
successor to Bjelik, controverted the legality of the execution of the
mortgage, charging that it was usurious, and that recovery thereon
should be reduced to less than the face value of the obligations. After
hearing; a decision was rendered sustaining the mortgage and set-
tling the account as prayed for by the trustee in bankruptcy. Later,
by leave of court, the defendants Assets Realization Company and Wil-
liam W. Crawford, trustee, filed a cross-bill setting up the mortgage
and praying foreclosure, and the issues on the pleadings have been
subsequently completed. These two causes were consolidated for trial.
The former case has been largely lost sight of on the present hearing,
and the trial has proceeded in the main upon the direct foreclosure
proceeding as above entitled.

@=oFor other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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The defendants Brayton & Lawbaugh and J. D. Moody set up their
judgments, which it is claimed are liens against the mortgaged prop-
erty, and again insist that the mortgage is usurious.

The David Investment Company by its answer again claims that it
is entitled to subrogation for interest paid on the principal obligations.

The defendant Kaste answers that he is the owner of the legal title
covered by the mortgage; that in a certain cause pending in the cir-
cuit court of the state of Oregon for Multnomah county, entitled Bray-
ton & Lawbaugh v, The Monarch Lumber Company et al., upon con-
dition that the state court appoint a receiver of the mill property cover-
ed by the mortgage, he subordinated his title for the benefit of the
general creditors, he to retain the legal title when they were paid; that
a receiver was accordingly appointed, who, through a writ of assist-
ance, was put into possession of the property, and is now entitled to
such possession, although the same was wrongfully taken from him
by Russell H. Brown as receiver in bankruptcy, but who now retains
the same as trustee; that by reason thereof this court is without ju-
risdiction of the subject-matter to entertain cognizance of the fore-
closure suit.

Russell H. Brown, trustee, for answer relies upon his right of pos-
session of the property, with a view to administering it for the benefit
of the general creditors. .

[1-3] The question of prime importance is one of jurisdiction. It
is insistently urged that the federal court is without jurisdiction to en-
tertain the present suit to foreclose the Monarch I.umber Company
mortgage. The basis of the proposition is that the state court is en-
titled to the possession of the res, and, being so entitled, no suit or
action will lie in any other court, whether federal or state, with re-
spect thereto. ’

Let it be conceded for the present that the state court, by the rules
of comity, is entitled to such possession; or.we may go further, and
let it be admitted that such court has the actual possession, and is hold-
ing it in accordance with such rules of comity. I am persuaded that in
either aspect the position of counsel is unsound. Reference will later
be made to the state of the record. The Supreme Court, in a compara-
tively recent case, has laid down the broad rule applicable in the follow-
ing language:

“The rule is well recognized that the pendency of an action in the state
court is no bar to proceedings concerning the same matter in the federal court
having jurisdiction, for both the state and federal courts have certain con-
current jurisdiction over such controversies, and when they arise, between
citizens of different states the federal jurisdiction may be invoked, and the
cause carried to judgment, notwithstanding a state court may also have taken
Jurisdiction of the same case.” McClellan v. Carland, 217 U. S. 268, 282, 30
Sup. Ct. 501, 505 (54 L. Bd. 762).

And in an earlier case, Gordon v. Gilfoil, 99 U. S. 168, 178 (25 L.
Ed. 383), the court observes:
“It has been frequently held that the pendency of a suit in a state court is

no ground even for a plea in abatement to a suit upon the same matter in a
federal court.” .
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The proposition is very well illustrated by the case of Mercantile
Trust Co. v. Lamoille Val. R. Co., 17 Fed. Cas. 25, No. 9432. The
plaintiff in that case, being the owner and holder of certain railroad
mortgage bonds, instituted a suit, in behalf of itself and other like own-
ers and holders, to foreclose the mortgage and for removal of trustees

*who were seeking to foreclose an alleged preference mortgage upon
the same property in the state court, one of whom had been appointed
receiver in that court, and was at the time in possession of such prop-
erty. The court stated the question for its decision not to be whether
it would grant relief that would disturb the state court, for “surely,”
it was declared, “it will not do that,” but whether it would hear and
determine any question or grant any relief concerning the right to the
property, and not extending to possession, while the state court had
possession. The question is the direct one involved here. Answering
1t, the court says:

“There is nothing, either in the letter or the spirit of the statute, that pro-
hibits a party having a question of right, or a claim to relief, that can be
determined without meddling with the possession of any court, from having
the question determined or the relief granted by any court of competent ju-
risdiction for the purpose. Neither is there anything in the nature of things
which should prevent.”

After referring to the case of Watson v. Jones, 13 Wall. 679, 20 L.
Ed. 666, the court goes on to say:

“In this case, as in that, some of the relief which the bill might cover
would interfere with the possession of the state court, and some of it would
not. The execution of an order of sale, under the provisions of the mort-
gage, or of an order for the delivery of possession, under other provisions,
would have that direct effect, and, perhaps, the general prayer for relief
would cover either; but, as before mentioned, it is clear that the plaintiff
cannot have such relief. None can be had except that which will not inter-
fere with the present possession. A decree of forclosure would not. It would
only cut off the equity of redemption of the plaintifi’s bonds, which the mort-
gagors now have, and would not affect the possession at all, but only the
right. * * *#

“The objection on account of the receivership cannot prevail to prevent pro-
ceeding in this cause, so far as it can go without interfering with the re-
ceivership; and a decree of foreclosure can be had, if the plaintiff is other-
wise entitled to one, without ipvolving such interference.”

The principle relied upon by counsel as inimical to the jurisdiction
of this court of the subject-matter is one well settled and not to be con-
troverted; but it is wholly without application here. It is, as stated
in Wabash Railroad Co. v. Adelbert College, 208 U. S. 38, 54, 28 Sup.
Ct. 182, 187 (52 L. Ed. 379), that:

“When a court of competent jurisdiction has, by appropriate proceedings,
taken property into its possession through its officers, the property is thereby
withdrawn from the jurisdiction of all other courts. The latter courts, though
of concurrent jurisdiction, are without power to render any judgment which
invades or disturbs the possession of the property while it is in the custody
of the court which has seized it.”

The principle is applied in Palmer v. Texas, 212 U. S. 118, 125, 29
Sup. Ct. 230, 232 (53 L. Ed. 435), the court saying:

“If the state court had acquired jurisdiction over the property by the pro-
ceedings for the appointment of its receiver, and had not lost the same by the
_ subsequent proceedings, then, upon well-settled principles, often recognized
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and enforced in this court, there should be no interference with the action of
the state courts while thus exercising its authorized jurisdiction.”

Counsel confuses jurisdiction over the subject-matter for entertain-
ing a cause respecting it and jurisdiction of the res by possession with
power of disposal within the purview of the cause brought upon the
record. FEliminating the idea of possession, the state and the federal
court, though exercising concurrent jurisdiction, may proceed at one
and the same time, though the parties be the same and the subject-
matter and the cause the same; but, of course, only one relief can be
had in the end. Comity, indeed, forbids any unseemly conflict between
such courts for possession of the res involved, but does not prevent a
pursuit of the same right in both courts where such conflict does not
arise. While possession gives jurisdiction over the res, it does not con-
trol jurisdiction as to the subject-matter. Another court will respect
possession, but it is at liberty to entertain another cause concerning
the same subject-matter, so long as it does not oust the court first ac-
quiring possession of the res, or interfere with its disposal of the same
in the manner appropriate to the cause there entertained. The distinc-
tion is not new, and is well recognized. Logan v. Greenlaw (C. C.) 12
Fed 10; In re Hall & Stilson Co. (C. C.) 73 Fed. 527.

Another application of the principle is that, where the controversy,
is not the same—that is, where the issues in one suit are different from
those involved in another, and the subject-matter is not identical—
there can be no infringement of jurisdiction as between the courts
maintaining cognizance of the cases. But in such cases the first ac-
quisition of the possession of the res dominates the right to retain the
same for the purpose of disposition appropriate to the cause pending.
Knudsen v. First Trust & Savings Bank, 245 Fed. 81, 85, 157 C. C. A.
377, and cases cited.

The controversy here is by no means the same as that presented in
the state court. The issues are not the same, nor is the subject-matter
identical or of like nature. So it is clear that the pendency of the
cause in the state court stands in no way as an impediment to this
court’s entertaining jurisdiction of the present cause, and the objection
that this court is without jurisdiction of the subject-matter cannot be
maintained. The state Supreme Court voiced its realization of the
propriety of the institution of a separate suit when it said, in the Bray-
ton & Lawbaugh Case, that “the appointment of the receiver should in
no wise interfere with the foreclosure of the notes and mortgage”;
which statement it deemed opportune to accompany with the admoni-
tion that, “whenever the holder of the notes desires to sue, permission
to do so should be promptly granted.” 87 Or. 365, 391, 169 Pac. 528,
536.

[4] The immediate question is whether this court should exercise
jurisdiction to retain possession of the res for application to the pur-
poses of the suit. It is admitted that the real property subject to the
rhortgage is now in the possession of the trustee in bankruptcy, who is
a party defendant here, but it is contended that the state court receiver
is rightfully entitled to the possession. Let us inquire about that.

On November 18, 1914, Brayton & Lawbaugh instituted a suit in
the circuit court of the state of Oregon for Multnomah county against _
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the Monarch Lumber Company of Oregon, Monarch Lumber Company
of Maine, Assets Realization Company, Ira M. Cobe, and William W.
Crawford, individually and as trustee. Plaintiff claimed to be the
owner of a judgment rendered against the Monarch Lumber Company
of Oregon on December 8, 1913, with a lien on the premises covered
by the present mortgage, acquired by attachment dating from Au-
gust 13, 1913. The purpose of the suit was to set aside certain con-
veyances of the real property and a bill of sale for the personal prop-
erty; also to reduce the amount of the mortgage and to subject the
property to the payment of its judgment. The insolvency of the Mon-
arch Lumber Company of Oregon was specifically alleged. This com-
plaint was, on December 14, 1914, amended by adding E. W. Spencer,
W. T. Patton, John Bjelik, and A. C. Springer as parties defendant.
As amended, it contained the same general allegations as to the insol-
vency of the Monarch Lumber Company, and demanded the same gen-
eral relief. On February 4, 1915, a second amended complaint was fil-
ed adding as party defendant T. M. Hurlburt, sheriff of Multnomah
county, but with like allegations as to insolvency of the Monarch Lum-
ber Company of Oregon, and like prayer for relief. Still later, on
November 13, 1915, a third amended complaint was filed. This pur-
ports to be in behalf of the plaintiff and other creditors of the Monarch
Lumber Company of Oregon similarly situated, and contains the same
general allegations of insolvency, but prays an accounting and general
relief. ;

On January 3, 1917, W. T. Patton, appearing by his attorney, J. W,
Kaste, filed a motion for the appointment of a receiver, assigning as a
reason therefor, among others, that the Monarch Lumber Company is
an insolvent corporation, has ceased to do business for the past three
years, is defunct, and has no officer now within the state, and has for-
feited its corporate rights. In pursuance of this motion, Felix W.
Isherwood was appointed receiver of “all and singular the property,
real, personal, and mixed, heretofore owned and operated by the Mon-
arch Lumber Company.”

When it came to the final disposition of the case, the court, among
other things, found as its conclusion of law:

«That said receiver herein appointed should by the decree of this court be
continued until the further order of this court, with the duty and powers in
him vested to administer upon said estate of said defunct corporation, to wind
up its affairs, and to settle the claims, and to dispose of its property for
that purpose, under the orders and directions of this court.”

When the case got to the Supreme Court, that court based its approv-
al of the appointment of the receiver upon the ground that the Mon-
arch Lumber Company was an insolvent concern. Brayton & Law-
baugh v. Monarch Lumber Co., 87 Or. 365, 169 Pac. 528, 536, 170 Pac.
717.

So that, in consideration of this record, it can scarcely be further
controverted that lsherwood was appointed receiver of an insolvent
corporation, with a view to winding out its affairs and disposing of its
property subject to the orders of the court. In such a case there can
be not dolibt, as the court decided in the matter of the Monarch Lum-
ber Company, a bankrupt, that the trustee in bankruptcy had the law-
ful right to the possession of the property of the Monarch Lumber
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Company in preference to the receiver in the state court. Such is the
settled law upon the subject.

[8] The next phase of the case relates to the ownership of the prop-
erty, namely, the real estate which is covered by the mortgage, at the
time of the appointment of the trustee in bankruptcy. It is settled by
the judgment of the Supreme Court that Patton was the owner of the
equity of redemption of the real property at the time of the appoint-
ment of the receiver. Shortly after the receiver had been appointed
in the state court, to wit, on F ebruary 2, 1917, Patton deeded the prem-
ises to Kaste, and Kaste is now the owner of Patton’s interest there-
in. The consideration for the transfer was $800. Of this $705 was
paid from contributions made by one or more-of the general creditors,
and the balance by Kaste himself. Kaste was unwilling to purchase
the title without the assistance of the general creditors, and the ar-
rangement was accordingly made whereby the general creditors should
participate in the proceeds to be derived from the property before
the receiver was appointed. This resulted:in a proposition by Kaste,
he at the time representing Patton, made in open court, to the effect
that, if the court would appoint a receiver in that cause, Patton would
subordinate his title in and to tract “A” for the benefit and protection
of the unsecured creditors of the said Monarch Lumber Company ;
and the appointment was accordingly made by the court. Kaste has
explained that it was his intent and purpose to retain the legal title
after the unsecured creditors had been satisfied, and such is the effect
of the transaction in appointing the receiver. Tract “B” was not sub-
jected to the condition, and Patton continued to hold the title thereto
unaffected by any subordination to the ciaims of the unsecured cred-
itors. '

The testimony here further shows that on January 29, 1917, Isher-
wood was, through the aid of a writ of assistance issued out of the
circuit court, put into the possession of the property, both tract “A”
and tract “B.” After he had been in possession for the space of an
hour, possibly longer, Russell H. Brown, the receiver in bankruptcy
of the Monarch Lumber Company, appeared and demanded posses-
sion, producing his authority from the referee in bankruptcy for so
doing. Isherwood, unwilling to resist an officer of the court, yielded
to the demand, but did so under protest, and Brown assumed posses-
sion. Brown subsequently was appointed. trustee, and now holds the
property as such. / -

The question arises what interest the trustee in bankruptcy has in
tract “A,” and whether he is entitled to administer it for the benefit
of the unsecured creditors. I am persuaded that he has a direct in-
terest, as trustee of the property, by reason of the fact that it was sub-
ordinated both by the act of Patton and by the order of the court for
the benefit of the unsecured creditors of the Monarch Lumber Com-
pany of Oregon, and with their co-operation and assent. The trustee
represents the creditors of that concern by operation of law, and as
such is competent to administer the property for their benefit. While
it is true that the title to the property passed from the Monarch Lum-
ber Company, the subordination restored it for the benefit of these
creditors, whereby they were accorded a lien for the protection of their
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claims. The trustee representing the creditors, there would seem to
be no good reason why he may nct execute the trust, and subject the
property to the payment of ‘such claims. The residue, of course, would
go to Kaste.

[8] But, however, this may be, the possession was taken from the
state receiver by summary process. This, I am convinced, is not in
accord with the suggestion of comity exxstmg between state and na-
tional courts, and, if persisted in, would lead to unseemly conflict be-
tween such courts respecting the possession of property. In re Watts
and Sachs, 190 U. S. 1, 23 Sup. Ct. 718, 47 L. Ed. 933; I re Lengert
Wagon Co. D. C) 110 Fed. 927, 928; Carling v. Seymour Lumber
Co., 113 Fed. 483, 51 C. C. A. 1; In re Rathman, 183 Fed. 913, 106
C. C. A. 253.

The question respecting usury attending the execution of the Mon-
arch Lumber Company of Oregon mortgage was settled in the suit for
an accounting, and need not be further attended to or discussed here.

So, also, at the former trial it was determined that the plaintiffs were
entitled to recoup for premiums paid for fire protection, and for taxes,
expenses of watchmen, and necessary repairs to prevent dissipation
of the property, the sum of $50,000. That amount, as nearly as could
be ascertained, covered the whole of such expense and outlay up to
the time of that trial. At least, I am unable to say that a larger sum
is subject to recoupment under sections 6, 7, 10, and 12 of article 2
of the mortgage, so as to entitle the plaintiffs to a lien within these
provisions; but I hold that they are entitled to such lien covering that
sum.

Further expenditures were incurred by Lester W. David subsequent
to the former trial, and while it is claimed he was in possession of the
property, to the amount of $12,780.84, which it is sought to have de-
clared a lien under the mortgage for like reasons as the above sum of
$50.000 was so adjusted. David, however, entered into a contract with
the trustee in bankruptcy to keep up the property and maintain it in as
good condition as he found it at the time, and to pay the insurance.
This contract and undertaking on the part of David are fatal to the

.contention. The said sum of $12,780.84 is therefore not subject to
such adjustment.
. As conclusions of mixed fact and law, and without further analysis,
I make the following findings:
The plaintiffs are entitled to recover the principal of the 12 notes. .$300,000 00s
The interest from September 1, 1913, to this date, at 7% per annum,
the David Investment Company having paid the first two years’
48 e =] /P 109,900 00

Also money that the mortgagee was compelled to pay to keep down
the taxes and insurance, and to preserve the property so that in-

surance could be had, and prevent dissipation................. 50,000 00
Amount found to be reasonable as attorneys’ fees for foreclosing

the mortgage ....c..iieiiiiiiieiiirenicnnennevecasnsansa.a. 15000 00

Total ........00u.. cersesne e veasesscasassanastensotannen $474,900 00

The David Investment Company is entitled to recover the amount it
was compelled to pay on interest installments as guarantor....$37,500 00
And interest on such payments from date made at 7% per annum.. 16,182 25

TOtal +eeeeeerecaosnonrcssccocsccensscccaccscscrsscnsncscess 503,682 25
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Plaintiffs are entitled to a foreclosure of the mortgage, and the Da-
vid Investment Company is entitled to subrogation for the amount
of interest it was compelled to pay, and the accumulated interest there-
on, as above indicated. '

The property incumbered by the mortgage should be sold to satisfy
these demands of plaintiffs and the David Investment Company, to-
gether with the costs of this suit, which are awarded to plaintiffs.

Whatever money or property may remain after the satisfaction of
these demands should be applied in satisfaction:

Hirst, of the judgment of J. D. Moody, including interest thereon
from June 30, 1913, the date of its rendition, at 6 per cent. per annum.

Second, of the judgment of Brayton & Lawbaugh, including inter-
est thereon from December 8, 1913, the date of its rendition, at 6 per
cent, per annum. The lien of this judgment was acquired by attach-
ment levied August 13, 1913, which gives the lien over the Patton judg-
ment, and subordinates Kaste’s title thereto. These judgment holders
have not asked that they participate in the foreclosure, but it is only
fair that they should participate in the funds arising from the mort-
gaged property according to their priorities.

Third, the general or unsecured creditors of the Monarch Lumber
Company of Oregon are entitled to the payment of their claims out
of any surplus that may yet remain of the proceeds of tract “A.”

Fourth, John W. Kaste is entitled to any balance that shall remain,
either of money or property, after all these demands are satisfied.

All the defendants, including Kaste, should be foreclosed of what-
ever right, title, or interest they or either of them have or hold in the
property.

The property, however, should be at once returned to Felix W. Isher-
wood, the receiver in the state court, and order of sale under the de-
cree of foreclosure should be stayed pending action in that court.

The trustee in bankruptcy is entitled to a like accounting as was
awarded him upon the former trial.

The decree of foreclosure should remain open for such further pro-
vision to be made at the foot thereof as may hereafter seem meet and
proper. .

Let a decree be drawn and entered in conformity with this opinion
and these findings.

THE ROSERIC.
(District Court, D. New Jersey. November 22, 1918)

1. INTERNATIONAL LAW &=10—AcTS OF SOVEREIGNTY OF FOREIGN NATION—
RECOGNITION BY UNITED STATES COURTS.

An admiralty court of the United States will not exercise its jurisdic-
tion in rem over a vessel under requisition by the British government,
and used by it for purposes of the war in which such government and
the United States are cobelligerents against a common enemy, so long
as the vessel remains in such service, and the fact that its officers and
crew are still in the employment of the owner is immaterial.

2, ADMIRALTY &=43—ARREST—IMMUNITY—VESSELS IN PUBLIC SERVICE.

A vessel engaged exclusively in public service is as exempt from delay

caused by arrest as from final condemnation.

@—For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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3. ADMIRALTY ¢=43—JURISDICTION—PROCESS—EXEMPTION—Sirire N PUBLIC
SERVICE.

Unarmed vessel employed by a sovereign in public service is as exempt

from judicial process to enforce private claims as one of his battleships.
4. CourTs ¢=>1—JURISDICTION—SOVEREIGN.

No jurisdiction will be exercised over a sovereign, whether local or for-
eign, or over instrumentalities employed by it in the public service, by any
proceedings in invitum, regardless of the form or character of the process.

6. ADMIRALTY €&43—SHIP IN PUBLIC SERVICE—REQUISITIONED SHIP.

Where ship and its equipment was requisitioned into public service,
~ and the officers and crew continued to operate ship, the ship and its offi-
cers and crew for the time being became the sovereign’s instrumentalities,
and the ship was as much in possession of the sovereign as if he had
taken it over by a regular charter or manned it for his navy.

6. PROCESS €>115—IMMUNITY FROM PROCESS—PUBLIC SERVICE.

The immunity of the sovereign’s instrumentalities devoted to public
service from process of its own courts is not based upon the idea that it
may be safely accorded, but on account of its dignity and independence,
and because it is necessary for the well-being of the nation that it shall
not be hampered or interfered with in the use of such instrumentalities.

7. INTERNATIONAL LAW &=10—IMMUNITY FROM PROCESS—SHIPS IN SERVICE OF
ForeiGN COUNTRY.

The immunity from process granted to ship in public service of coun-
try by courts of another country is based upon the idea that sovereigns
are of equal dignity and independence, and that out of regard for the
right of a sovereign to be unhampered in use of such instrumentalities,
and to maintain amicable relation between sovereigns, it is tacitly agreed
that one sovereign should decline to exercise some of its prerogatives
when it would necessarily place another sovereign in a subordinate posi-
tion.

8. ProcEss &>115—EXEMPTION—INSTRUMENTALITIES IN PUBLIC SERVICE.

It is not the ownership or exclusive possession of the instrumentality
by the sovereign, but its appropriation and devotion to public service,
that exempts it from judicial process.

9. ADMIRALTY &=72—IMMUNITY OF VESSEL IN SERVICE OF FOBEIGN GOVERN-
MENT-—PRESENTATION OF CLAIM,

‘While a claim of immunity of a vessel in the service of a foreign gov-
ernment from arrest under process from a court of the United States
may properly be presented by the Department of Justice, the court may,
in its discretion, act on suggestion of the Embassy of the foreign gov-
ernment.

In Admiralty. Suit by the McAllister Lighterage Line, Incorporat-

ed, against the British steamship Roseric. On suggestion that writ of
arrest be quashed, or suit stayed. Suit stayed.

Vredenburgh, Wall & Carey, of Jersey City, N. J, and Burlmgham '
Veeder, Masten & Fearey, of New York City, for libelant.

Frederick R. Coudert and Howard Thayer Kingsbury, both of New
York City, as amici curie, for British Embassy.
R]ohn M. Woolsey, of New York City, appearing specially for the

oseric.

RELLSTAB, District Judge. [1] The libel alleges that on April 16,
1918, the steamshlp Roseric negligently collided with libelant’s barge
McAllister Bros. No. 63, in New York Harbor, to its damage. After
seizure by the marshal, within the territorial ]unsdlctlon of this court,
the steamship was released by the order of libelant upon an undertak-
ing by the owners to bond her, in case the court should hold that she

&= For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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was not immune from process, on grounds to be urged on behalf of
the British Ambassador. Thereupon counsel for the British Embassy,
appearing by leave of court as amici curiz, filed a suggestion in the fol-
lowing terms:

“(1) The said Roseric is in the service of the British government as an ad-
miralty transport by virtue of a requisition from the Lords Commissioners
of the Admiralty and is engaged in the business of the British government
and under its direction and control.

“(2) Any interruption of the voyage of said vessel by arrest or other pro-
cess will interfere with the government business upon which said vessel is
engaged, and thereby with the efficient prosecution of the present war.

“(3) This court should not exercise jurisdiction over a vessel in the service
of a cobelligerent foreign government.

“(4) The British courts have refused to exercise jurisdiction over vessels
in government service, whether of the British government or of allied gov-
ernments, and by comity the courts of the United States should, in like man-
ner, decline to exercise jurisdiction over vessels in the service of the British _
government.

“(5) The questions involved in this cause are of great importance to the
British government, by reason of the large number of vessels in the service
of the British government which enter ports of the United States, and of the
important relation borne by the government service performed by these ves-
sels to the efficient prosecution of the present war.

“And, upon such suggestion, for leave to represent to this honorable court
as such amici curie that the said writ of arrest should be quashed and dis-
solved in so far as it runs against the said steamship Roseric, and that all
proceedings to arrest or detain the said steamship Roseric under said writ,
or otherwise, should be stayed so long as said steamship Roseric remains in
the service of the British government as aforesaid.”

From this suggestion and the deposition of the ship’s master, which
was not offered in evidence, but produced for the information of the
court, it appears that, while the steamship is owned by a British sub-
ject and its navigation in charge of the owner’s officers and crew, who
receive their compensation from such owner, it, as well as the officers
and crew, is under the complete control of the British government, and
is engaged in its business as an admiralty transport, carrying such
cargo, and going to and from such ports, as that government directs.
For the time being it is appropriated by the British government for its
pulzllic use, and was when the collision occurred and the arrest was
made.

On the face of the libel, the libelant, an American citizen, has an in-

“choate lien on the ship, and this court prima facie jurisdiction to per-

fect it. If the arrest is set aside and the writ quashed, the libelant has
no present remedy but in the British courts. If the proceedings to ar-
rest the ship are stayed for as long as it remains in the service of the
British government, the libelant’s rights will be seriously prejudiced,
and in the end it may find itself remediless.

[2] On the other hand, if the right to arrest this ship, so requisition-
ed, is sustained, the sovereign rights of the British government, at a time
when it is engaged in a war, will be subordinated to those of a private
claimant. Furthermore, the right to seize one ship so requisitioned
means the right to seize any number of ships similarly conditioned, with
the result that during the continuance of the war, not only that govern-
ment, but the United States and other sovereignties, cobelligerents o
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prosecuting such war against the common enemy, will be seriously ham-
pered in their joint struggle to maintain their sovereign rights. It is
of no moment that in this case, by arrangement between the proctors
of the libelant and the ship’s owner, no prejudicial detention of the ship
resulted. The right to arrest involves the right to detain; detention
includes the probability of loss to the users of the vessel; and exemp-
tion from delay of a vessel engaged exclusively in the public service
of a nation is as much the privilege of sovereignty as the vessel’s ex-
emption from final condemnation. For present purposes the steamship
must be regarded as still subject to or threatened with process of ar-
rest. The Florence H. (D. C.) 248 Fed. 1012.

Libelant asserts that, “if this court drops or stays its jurisdiction,
that must be done for reasons which our courts have declared to be
not well founded,” and that to grant such immunity would go “far be-
yond the principles which have been laid down by our courts as deter-
mining whether a ship shall be immune from process.”

In The Exchange, 11 U. S. (7 Cranch) 116, 3 1. Ed. 287, a pioneer
in this field of judicial inquiry, it was held that—

“A public vessel of war of a foreign sovereign at peace with the United

States, coming into our ports, and demeaning herself in a friendly manner,
is exempt from the jurisdiction of the country.”

In that case libelant, an American citizen, asserted title to a vessel
found within the waters of the United States.and in the possession of
the French government, which had converted it into a war vessel.
Chief Justice Marshall, speaking for the court, after premising that all -
sovereignties possess equal rights and equal independence, declared
that, as a result of mutual intercourse, impelled by a common interest,
they “have consented to a relaxation in practice, in cases under cer-
tain peculiar circumstances, of that absolute and complete jurisdiction
within their respective territories which sovereignty confers,” and that
such jurisdiction “would not seem to contemplate foreign sovereigns,
nor their sovereign rights, as its objects.”

After dealing with the admitted exemptions of the person of a sov-
ereign, his ambassadors, and the passage of his armies under certain
circumstances, from interference by the sovereign of the territory into
which they had been permitted to enter, the learned Chief Justice said:

“That all exemptions from territorial jurisdiction must be derived from
the consent of the sovereign of the territory; that this consent may be im-
plied or expressed; and that, when implied, its extent must be regulated by

the nature of the case, and the views under which the parties, requiring and
conceding it, must be supposed to act.” 7 Cranch, 143, 3 L. Ed. 287.

After pointing out the difference in the status of a private individual
and a merchant ship, on the one hand, and a public armed ship, on the
other hand, of one nation coming into the territory of another, with
reference to amenability to the latter’s jurisdiction, and that the for-
eign sovereign could have no motive for the former’s exemption from
such jurisdiction, he, referring to the foreign sovereign’s attitude to
the public armed ship, said:

“She constitutes a part of the military force of her nation; acts under the
irmmmediate and direct command of the sovereign; is employed by him in na-
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tional objects. He has many and powerful motives for preventing those ob-
jects from being defeated by the interference of a foreign state. Such inter-
ference cannot take place, without affecting his power and his dignity. The
implied license, therefore, under which such vessel enters a friendly port,
may reasonably be construed, and, it seems to the court, ought to be construed,
as containing an exemption from the jurisdiction of the sovereign, within
;\él}zose territory she claims the rites of hospitality.” 7 Cranch, 143, 3 L. Ed.

The Exchange is a strong case, but it has always been accepted as
law both here and abroad. There the allegation was that libelants had
been wrongfully dispossessed of their vessel by the representatives of
a foreign sovereign. The inconvenience or possible injustice that may
happen to the libelant in the instant case, if the Roseric is held immune
from arrest, is incomparable with that apparently sustained by the li-
belant in the cited case.

The immunity there accorded was not due to a lack of judicial power.
The power was assumed, but its exercise was waived out of a due
regard for the dignity and independence of a sister sovereignty, with
whom this nation was at peace. The implication is that to insist upon
jurisdiction in such instances likely would be considered by the for-
eign sovereign as a reflection upon its dignity and an interference with
its independence, and would tend to strain and possibly disrupt amica-
ble relationships.

[3] Though in The Exchange an armed ship of war was the subject
before the court, there is nothing in the reasoning resulting in its ex-
emption from judicial process that limited the immunity of that charac-
ter of vessels. The privilege was based on the idea that the sovereign’s
property devoted to state purposes is free and exempt from all judi-
cial process to enforce private claims. Such idea is as cogently ap-
plicable to an unarmed vessel employed by the sovereign in the public
service as it is to one of his battleships. The exemption declared in
that case was considered in The Santissima Trinidad, 20 U. S. (7
Wheat.) 283, 353, 5 L. Ed. 454, and Mr. Justice Story, who sat in
The Exchange, in stating the grounds thereof, referred to them as ap-
plicable to foreign public ships.

In Briggs et'al. v. Lightboats, 93 Mass. (11 Allen) 157, Justice Gray,
in answering the contention that these lightboats, though owned by the
United States, were not intended for military service, and therefore
were subject to judicial process, stated the ground of exemption as fol-
lows:

“The immunity from such interference arises, not because they are instru-
ments of war, but because they are instruments of sovereignty, and does not

depend on the extent or manner of their actual use at any particular moment,
but on the purpose to which they are devoted.” Page 165.

In granting immunity to property devoted by a sovereign to public
use, neither its ownership nor the particular public use made of it is
treated as important in the British courts.

In The Parlement Belge, 1. R. 5 P. D. 197, immunity was accorded
to an unarmed vessel belonging to a foreign sovereign in the hands of
officers commissioned by him and employed in carrying mails, though
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it-also carried merchandise and passengers for hire. In that case Brett,
L. J., after reviewing the American and other cases, said:

“That as a consequence of the absolute independence of every sovereign
authority, and of the international comity which induces every sovereign
state to respect the independence of every other sovereign state, each and
every one declines to exercise, by means of any of its courts, any of its ter-
ritorfal jurisdiction over the person of any sovereign or ambassador of any
other state, or over the public property of any state which is destined to its
public use, or over the property of any ambassador, though such sovereign,
ambassador, or property be within its territory, and therefore, but for the
common agreement, subject to its jurisdiction.” Page 217. .

In The Broadmayne, L. R. (C. A. 1916) 64, the immunity was ex-
tended to a ship owned by private parties, while under requisition by
the British Admiralty, in an action for salvage. This exemption was
granted in spite of the urgings of plaintiff’s counsel (being similar to
those pressed here):

“That the effect of requisitioning a ship is not to change the ownership,
and the ship requisitioned remains the property of the owners, notwith-
standing the requisitioning, and that when the use of the ship by the crown
ceases the ship is restored to her owners.” Page 70.

Swinfen Eady, L. J., in reply to such insistence, said:

“That is so, but it does not prevent a ship, so long as she remains under
requisition, being in the service of the crown, and as such exempt from pro-
cess of arrest.” Page 70.

In The Messicano, 32 T. L. R. 519, a vessel requisitioned by the
Italian government from private owners, and carrying war material for
that government, was held to have the same privilege from arrest in a
collision case as a ship requisitioned by the British government.

In The Errisos, reported in Lloyd’s List, October 24, 1917, pages
5-8, a vessel owned by Greek subjects, and which, by arrangement be-
tween the Greek and British governments, had been requisitioned for
the use of the British and Italian governments, and was carrying coal
for the latter, was held free from arrest or detention “so long as the
ship shall remain in the service of either the Italian or the British gov-
ernment for public or state purposes.” :

[4] These cases, in my judgment, must be accepted as declaring the
judicial policy to exercise no jurisdiction over a sovereign, whether local
or foreign, or over instrumentalities employed by it in the public serv-
ice, by any proceedings in invitum, regardless of the form or char-
acter of the process. The libelant, however, insists that The Johnson
Lighterage Co. No. 24 (D. C.) 231 Fed. 365, and The Attualita (C. C.
A. 4) 238 Fed. 909, 152 C. C. A. 43, announce a different rule and con-
trol the instant case. The Johnson Lighterage Co. Case (decided by
this court) was a proceeding to recover for salvage services. Both
cargo and vessel were seized. On an order to show cause why such
cargo (munitions of war) should not be released from seizure and turn-
- ed over to the Russian government, who was the owner thereof, it was
held that, as the possession of the cargo at the time of its seizure was
not in that government, but in the charterer of the vessel, under a con-
tract for transportation, it was within the exception declared in The
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Davis, 77 U. S. (10 Wall)) 15, 19 L. Ed. 875, and subject to arrest.
The lack of actual possession of the property by the government at
the time of seizure is the basis of the exception established by the Da-
vis Case, and distinguishes both it and the Lighterage Case from the
case at bar.

The contention of libelant that, as the ship’s officers and crew operat-
ed the Roseric, she was within the exception established by these cases,
is not tenable. The British government, in the exercise of its sover-
eign powers, took the Roseric and devoted it to its own purposes. That
no change in the officers and crew took place, and that they continued
in the employment of the ship’s owner, is unimportant. The ship, its
owner, officers, and crew, were' under the compulsion of sovereignty.

While the fact that the operation of the ship was by the owner’s of-
ficers and crew may be important on the question of the owner’s pres-
ent, and the ship’s ultimate, liability for the negligence charged in the
libel, it is immaterial upon the question of the right of a private in-
dividual to enforce such liability by seizing the ship while it remains
appropriated to the sovereign’s public use. Whether the government
should operate the ship by the owner’s officers and crew or others was
for the sovereign’s exclusive determination.

[5] The effect of its requisition was to put the ship and its equipment
into the public service. The officers and crew, as well as the ship, for
the time being became the sovereign’s instrumentalities, and whatever
possession of the ship they obtained by reason of this employment was
the sovereign’s possession while the requisition was in force.

In legal effect a ship so subjected to vis major is no less in the pos-
session of the sovereign than if he had taken it over by a regular char-
ter or had manned it by his navy.) In The Davis, with reference to the

- goods there in question, the court found:

That the United States was not in the position of a charterer of the ves-
sel, but that “the case was the usual one of a common carrier contracting to
deliver goods on his own responsibility,” and that “the possession of the mas-
ter of the vessel was not the possession of the United States. He was in no
sense an officer of the government. He was acting for himself, under a eon-

tract which placed the property in his possession and exclusive control for
the voyage.” 10 Wall. 21, 22, 19 L. Ed. 875.

The Attualita (C. C. A. 4) 238 Fed. 909, 152 C. C. A. 43, is more in
point. In that case, notwithstanding the ship had been requisitioned
by the Italian government and was engaged in its public service, it was
held subject to arrest in a proceeding in rem to recover damages for
an alleged tort. That case was decided before this country became a
cobelligerent with the Italian government in the war against Germany.
In all other respects the facts of that case are seemingly identical with
those of the case at bar. The District Court had held that the ship
was immune from arrest, basing its decision on the ground of inter-
national comity. The Circuit Court of Appeals, observing that to al-
low the immunity would require it to go beyond any of the decided .
cases, said: i

“There are many reasons which suggest the inexpediency and the impolicy
of creating a claSs of vessels for which no one is in any way responsible.” 238
Fed. 911, 152 C. O. A. 45.
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And, after referring to the immunity granted to the diplomatic rep-
resentatives and the vessels or other property in the possession and
control of a sovereignty, it said that such immunity—

“can be safely accorded, because the limited numbers and the ordinarily re-
sponsible character of the diplomats or agents in charge of the property in

question and the dignity and honor of the sovereignty in whose services they
are, make abuse of such immunity rare.” 238 Fed. 911, 152 C. C. A. 45.

That the seizure of the vessel interfered with sovereignty’s rights
and deprived it of the use of the ship, unless and until it or the owner
thereof submitted to the court’s jurisdiction (by bonding, etc.), was not
referred to.

So far as the suggested irresponsibility of any one for a tort com-
mitted in the operation of a vessel so requisitioned is concerned, it
should not be overlooked that the owrier could be made personally lia-
ble for the negligence of his servants in operating the ship, even thiough
the ship should be exempt; and so far as the ship itself is concerned the
immunity need not be extended beyond the period of the sovereign’s
requisition; for, as soon as the sovereign restores the ship to the owner,
the reason for its immunity is gone.

[6] It seems to me, and I state my judgment with deference, that the
decision in that case unduly subordinates the rights of sovereignty to
those of the individual. The immunity of the sovereign’s instrumentali-
tjes devoted to public service from the process of its own courts, as I
understand the previous cases, is not based upon the idea that it may
be “safely accorded,” but on account of its dignity and independence,
and because it is necessary, for the well-being of the nation that it
serves, that it shall not be hampered or interfered with in the use of
such instrumentalities.

[7] In the case of the courts of one sovereignty waiving jurisdiction
over another sovereignty’s instrumentalities, the thought of safety to
private litigants, to my mind, is at least equally irrelevant. ‘The immu-
nity in such cases, as already noted, is based upon the idea that sover-
eigns are of equal dignity and independence, and that out of regard for
such rights, and to maintain and further amicable relations among them,
it is, by tacit agreement, recognized as needful, in certain particulars,
that one sovereign should decline to exercise some of its prerogatives
when to exercise them would necessarily place another sovereign in a
subordinate position.

In line with this thought, the following language of Judge Thompson
in The Luigi (D. C.) 230 Fed. 495, is pertinent:

“Tt is far more important for the courts of the United States to recognize
the international rule of comity that an independent sovereign cannot be per-
sonally sued, because such a suit would be inconsistent with the independ-
ence and equality among the nations of the state which he represents, than

it is to take cognizance of private rights, if by so doing that rule is violated.”
Page 496.

[8] If these ideas dominate the question whether immunity should be
granted to a foreign sovereign’s property devoted to the public serv-
ice, it logically follows that it is not the ownership or exclusive pos-
session of the instrumentality by the sovereign, but its appropriation

254 F.—11
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and devotion to such service, that exempts it from judicial process.
That in .such use the owner of the instrumentality, through its servants,
is permitted to remain in physical possession thereof, and, in conse-
quence, may become persanally liable for its agents’ torts, is of no
moment, where, as in this case, the ship and its entire equipment is un-
der the absolute dominion of the sovereign.

The Florence H. (D. C.) 248 Fed. 1012, is said by analogy to sup-
port the libelant’s contention in this behalf. The denial of immunity
in that case was based solely upon the ground that by congressional ac-
tion (Act Sept. 7, 1916, c. 451, § 9, 39 Stat. 730 [Comp. St. 1916, §
8146¢]) the Florence H., though owned by the United States and de-
voted to national purposes, because of her employment as a merchant
vessel, was made subject to all laws, regulations, and liabilities govern-
ing merchant vessels. The ground of the decision negatives the perti-
nency of the citation.

Thus far I have considered this question as if no relations other than
those arising from a state of peace and amity existed between this
nation and the one suggesting the immunity. If, then, the consent of
one sovereignty to waive jurisdiction over the public instrumentalities
of another is implied, when the two live in amity, and in part because
their mutual well-being is promoted thereby, as announced in The
Exchange, upon what theory is this immunity to be withdrawn from a
sovereignty with whom this nation is actively engaged in prosecuting
a war against a common enemy? The mutual benefit that accrues from
such exemption in time of peace is at best but little in comparison with
that which actually accrues in time of such a war.

The extraordinary conditions that environ the present suggestion of
immunity, if they did not bring the instant case within the principle
here deduced from the cases, would justify the announcing of one that
did. However, as indicated, no such judicial declaration is needed.
The Roseric is well within such principle, and, unless the British Em-
bassy’s suggestion is to be disregarded for the reasons now to be con-
sidered, must be held immune,.

Libelant further contends that the suggestion of the British govern-
ment is not conclusive, and, if so intended, is not properly before the
court, because not presented by the United States attorney. As to the
conclusiveness of the suggestion: In The Exchange, supra, the libelant
answered the suggestion interposed on behalf of the French govern-
ment and sought to put it in issue. The Supreme Court, however, ac-
cepted the facts as declared in the suggestion. In The Parlement Belge,
supra, the court, to a like contention, by Brett, L. J., said:

“The ship has been by the sovereign of Belgium, by the usual means, de-
clared to be in his possession as sovereign, and to be a public vessel of the
state. It seems very difficult to say that any court can inquire by conten-
tious testimony whether that declaration is or is not correct. To submit to
such an inquiry before the court is to submit to its jurisdiction. It has been
held that, if the ship be declared by the sovereign authority by the usual
means to be a ship of war, that declaration cannot be inquired into. That
was expressly decided under very trying circumstances in the case of The
Exchange. Whether the ship is a public ship, used for national purposes,
seems to come within the same rule,” Pages 219, 220.
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In the instant case none of the allegations of the suggestion have
been put in issue. It is therefore, so far as this case is concerned, suf-
ficient to say that, if the suggestion has been properly presented, it is
conclusive as to all its material statements of fact. To the same ef-
fect, see The Luigi, 230 Fed. 495, 496, supra. .

[3] As to the source from which the suggestion came: What is to
prevent one sovereignty from appearing in the courts of another sov-
ereignty? Or, stated more to the point, why should the court of one
sovereignty refrain from receiving a suggestion as to its lack of ju-
risdiction, because it comes solely from the representative of a foreign
sovereignty? It is not merely a proper, but a commendable, practice
for such suggestions to come through the Attorney General or one
of his representatives; but is it to be disregarded unless it does so
come? No case has been cited that holds as matter of law that such a
suggestion will not be received from a foreign sovereign’s official rep-
resentative. True, in The Luigi, supra, upon an oral suggestion made
in open court—seemingly as amicus curiz for a foreign government-—
‘Judge Thompson said he “was of the opinion that, inasmuch as the
suggestion raised a question of international comity, it should come
through official channels of the United States government.”

In The Florence H., supra, Judge Learned Hand declined to receive
the suggestion made on behalf of a foreign sovereign that to assume
further jurisdiction might result in diplomatic embarrassment, unless
such suggestion came through the diplomatic channels of this govern-
ment. But I do not understand that either Judge Thompson or Judge
Hand denied the power of the court to receive the suggestion through
any other channels.

There may be good reasons in a given case why a suggestion from a
foreign sovereignty should not be entertained, save through the execu-
tive branch of the government, of which the court is a part. To my
mind, the sources from which such suggestion will be received is a mat-
ter of judicial discretion. Each case must be governed by its own cir-
cumstances, and The Luigi and The Florence H. I take to be in-
stances where, in the exercise of judicial discretion, it was thought best
not to receive the suggestions made on bepalf of foreign governments,
unless they came through the executive department of our government,
and not as determinations that no such suggestions would be received
from any other source. .

In the instant case there are no considerations influencing the judicial
discretion to refuse to act upon the suggestion made directly to the
court by the British Embassy. On the contrary, from what has already
been said concerning our national interests as a cobelligerent with the
British government in the war pending at the time of the Roseric’s
seizure, they lead so obviously to an opposite determination that, in
the absence of an intimation from the executive branch of this govern-
ment that the public interests would be disserved by receiving such sug-
gestion, its rejection would not be justified.

The only remaining question is whether, in following the British Em-
bassy’s suggestion, the writ of arrest should be quashed, or merely that
the suit be stayed. While full immunity is to be accorded the British
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government in the use of the Roseric while she is under its requisition,
no good reason calls for the dismissal of the suit, a result which would
follow the quashing of the writ.

A decree may be entered, staying all proceedings to arrest or detain
the Roseric so long as she continues in the service of the British gov-
ernment,

In re MASON CO.
(District Court, D. Connecticpt. November 20, 1918.)
No. 3714.

1. INSURANCE &=T9—TERMINATION OF AGENCY—NOTICE.

Insurance agency contract construed as requiring 30 days' notlce of can-
cellation only when without cause, and to give right to cancel at once
for cause.

2. INSURANCE &=80—AGENCY—NATURE OF CONTRACT—OWNERSHIP OF PRE-
MIUM. .

Contract whereby in terms insurance company appointed a general
agent, and required bond for payment of all moneys that became due
from agent to company, held one of principal and agent, and not of .
seller and buyer, so that title in premiums, except agent’s commission, is
in insurer, though clause providing for agent’s each month, on the 20th, re-
porting business up to the 15th, and within 60 days thereafter remitting
all premiums thereby shown due the company, provides all credits ex-
tended for payment of premiums shall be at sole risk of agent.

In Bankruptcy. In the matter of the Mason Company, bankrupt.
On petition of the Massachusetts Bonding & Insurance Company to
review order of the referee denying its claim to premiums on insur-
ance policies collected by the trustee. Order modified.

Ralph H. Clarke, of New Haven, Conn,, for petitioner.
Albert H. Barclay, of New Haven, Conn., for trustee.

THOMAS, District Judge. This matter is now before the court
on a petition for review of the referee’s order denying the petition
of the Massachusetts Bondiag & Insurance Company, claiming as its
property $1,311.09, the same being the amount of certain premiums
on insurance policies written by said company through its general
agents, the Mason Company, now bankrupt, which premiums, pur-
suant to an order of the referee, have been collected by the trustee
and are held by him subject to the order of court.

The petitioner and the Mason Company entered into a contract in
writing, which the petitioner alleges was a contract binding the Mason
Company, the general agent, to sell policies of insurance written by
the petitioner within certain prescribed limits in Connecticut and for
certain commissions detailed in said contract. The petitioner claims
that this is a contract between principal and agent; the trustee claims
that it is a contract between vendor and vendee. Before passing upon
this question, which is the main feature in the case, let us dispose of
the subordinate issues.

@==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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Among other things the contract provided:

“That for any violation of, or failure to comply with, the conditions or
provisions hereof, the general agent or the company shall have the right to
cancel this agreement, and shall not be liable to the other for any loss, injury,
or damage that may result therefrom. That this agreement will become
effective from the 15th day of August, 1913, and will continue in force there-
after, subject to cancellation upon 30 days’ notice from either party to the
other, in writing. Depositing said notice in the United States mail, regis-
tered, shall be deemed a sufficient service thereof.”

On the 3d day of March, 1915, the petitioner wrote the Mason
Company the following letter:
“The Mason Company, 185 Church Street, New Haven—Dear Sirs: Confirm-
ing the writer’s conversation with you of the 1st inst., you are hereby advised
- that, for reasons well known to your company, your appointment as
agents of the Massachusetts Bonding & Insurance Company is revoked from
the close of business March 1, 1915, and that from and after that date
you have no authority to act as agent of said company in any capacity, nor
to collect any premiums on policies or bonds issued by said company.
“Kindly acknowledge receipt of this communication at your early con-
venience, and oblige,
“Very truly yours, C. W, Fletcher, Assistant Secretary.”

The Mason Company was adjudicated a bankrupt on the 20th day
of March, 1915, and on March 31, 1915, Franklin L. Homan was ap-
pointed trustee.

[1] Some controversy arises in the minds of counsel respecting
the right of the home office to cancel the contract under the terms of
it, but this feature of the case need present no difficulty whatever.
As I read the terms of the contract, either party had the right to can-
cel the contract at once for cause; but, if either party desired to can-
cel the contract without cause, each was bound to give the other 30
days’ notice. The Mason Company at the time this letter was writ-
ten was much indebted to the home office, at least to the extent of
$4,000, because suit for this amount was brought in the state court
upon a note for premiums other than those now claimed by the peti-
tioner, which note was dated on the 3d day of June, 1914, and was
payable on or before December 31, 1914. This failure to pay accord-
ing to the terms of the contract laid the basis for the home office to
cancel the contract at once. So it was acting well within the terms
of the contract and lawfully when it sent the above-quoted letter on
the 3d of March, 1915.

[2] In passing upon the controlling feature of this case, it now
becomes important to decide whether or not the contract was a con-
tract of agency between principal and agent, or a contract between
vendor and vendee, and the correct interpretation of the contract
will determine the issues involved between the parties in this proceed-
ing. Without quoting the entire contract, and for the purpose of
ascertaining, if possible, the intent of the parties at the time of the
execution of the contract, it will be necessary to refer to certain por-
tions of it. In the preamble it is provided that, in consideration of
the covenants hereinafter specified, the Massachusetts Bonding & 1n-
surance Company (hereinafter called the company) hereby appoints
the Mason Company (hereinafter called the general agents), its vice
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president, secretary, and treasurer, as its general agents, etc. Later
on the contract says: “The General Agents Agree”—which is a head-
ing, and then follows the various things the general agents agree to
do and not to do, and among others they agree to “keep an accurate rec-
ord on the company’s registers, books, or cards, which may be pro-
vided, of all business trarsacted, and forward to the home office a
daily report of such business, together with applications for all poli-
cies, where an application is required.” And further it is provided:

“That they will furnish the company, at its expense, a satisfactory surety

bond in the sum of $3,000 specifically providing for. the payment of all
moneys that may become due from the general agents to the company.”

Then, under the heading of what “The Company Agrees” to do,
the contract provides: ‘

“That it will furnish the general agents and all subagents.with livenses,
ete.; that it will furnish the general agents and all subagents with printed
forms, stationery, ete.” :

And then, under the heading of what “It is Mutually Understood
and Agreed,” it is provided that the territory of the said general agen-
cy is defined as follows:

“That the territory of the said general agency is indeterminate, but in a
general way will comprise that section of the state lying south of a line from
Norwich, on the east, running through Middletown, Waterbury, and Danbury
to the New York state line, dn the west, the general agents expressly agreeing
that they will not compete with, or interfere in any way with, agencies already
established, in any of the cities mentioned, or within the territory assigned,
without the full knowledge and consent, in writing, of the company.”

And under the cancellation clause reference therein is made to what
the general agents and the company shall have the right to do.

The fourth paragraph of the original contract was amended to read
as follows:

“It is Hereby Mutually Understood and Agreed:

“That the fourth paragraph on the first page of said contract under the
caption ‘The General Agents Agree,’ is amended to read as follows:

“That all credits extended for the payment of premiuins shall be at the
sole risk of the general agents, and that not later than the 20th day of each
month they will forward to the home office a full and accurate report in the
form required by the company of all business transacted for or on its behalf for
the period ending on the 15th day of the month for which such report is
made, and will remit the full amount of all premiums shown by such report
to be due the company within sixty days after the date on which such report
ijs due at the home office of the company; that is to say, the general agents
will forward on the 20th day of January a report of business transacted from
the 15th day of the preceding December to the 15th day of January, and on
March 20th will remit the premiums shown to be due the company by said
report. Reports and remittances for succeeding months to be made upon
the same basis.”

Here again reference is made to the general agents, so that it must
be apparent that the intent of the parties, at the time the contract was
executed, so far as the reading of the same is concerned, conveys,
without question, the idea that the parties contemplated a contract
of agency, and such must be the ultimate conclusion here found, un-
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less some rule of law intervenes to prevent the court from reaching
such conclusion.

The trustee maintains that this is not a contract of agency in any
sense of the word, but “it was clearly a contract between these par-
ties of vendor and purchaser,” and in his brief says that the contract
“by its terms expressly eliminated any trust or fiduciary relationship
that might, in the ordinary course of the conduct of such business,
exist between the parties. The agreement created a relation of debtor
and creditor.” It is therefore apparent that, so far as the trustee
is concerned, he relies upon the terms of the contract in order to find
a correct interpretation of the contract itself, insisting that under the
fourth clause of the contract, as amended, in view of the fact that
it is provided that the credits extended for the payment of premiums
shall be at the sole risk of the general agents, and that not later than
the 20th day of each month they will forward to the home office a
full and accurate report, in the form required by the ¢ompany, of
all business transacted for or on its behalf, for the period ending on
the 15th day of the month for which such report is made, and will
remit the full amount of all premiums shown by such report to be
due the company within 60 days after the date when such report is
due at the home office—that is to say, the general agents will forward
on the 20th day of January a report of business transacted from the
15th day of the preceding December to the 15th day of January, and
on March 20th will remit the premiums shown to be due the company
by such report—that such provisions establish a contract between a
vendor and vendee, and not a contract between a principal and agent.

In this conclusion I cannot concur, and, while no dispute can be
had with the law cited in support of the facts as applied to the various
cases relied upon, nevertheless the plain import of the question in this
contract as to the intentions of the parties, as clearly expressed by it,
forecloses the conclusion relied upon by the trustee in support of his
claim. In my view of the situation, as disclosed by the record and
careful reading of the contract, the outstanding premiums unpaid were
clearly the property of the petitioner, who had appointed the Mason .
Company as general agents.to sell its policies of insurance and col-
lect its premiums for it, subject only to the right of the agents to com-
ply with the regulations set forth in the contract, and to deduct
certain commissions for services thus rendered as general agents.
Further support for this conclusion is found in the provisions of the
contract concerning the bond to be given by the general agents to
the company, providing for the payment of all moneys that become due
from the general agents to the company. If the money collected or
to be collected for premiums was in the contemplation of the par-
ties to be the property of the Mason Company, no bond would have
been necessary; but it clearly appears that it was understood that the
money collected for premiums was the property of the home office,
and it was to secure the payment of it that the bond was given.

It is further argued by the trustee that creditors of the Mason
Company could, in a suit to recover on their claims, have attached
by garnishee process the uncollected premiums in the hands of the
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various subagents of the Mason Company and even of individual
policy holders, and urges this fact for the further reason of showing
that the premiums were the property of the Mason Company, and
now should be held by the trustee for the benefit of the estate. In
this statement I cannot concur. Assuming that no bankruptcy pro-
ceedings had intervened, in such circumstances as the trustee outlines,
would not the Mason Company have contended, and contended suc-
cessfully, in those suits brought by the various creditors against it,
that it had a contract whereby it had been appointed a general agent
to collect these premiums, and that the money represented by it is not
its property to the extent that it had a right to collect it and appropri-
ate it to its own use, but rather that the money represented by pre-
miums was the property of the home office, subject only to a deduction
for commissions allowed by the terms of the contract, and that only
to the extent of such commissions did they have an interest in the
premiums?, To that extent, and to that extent only, in my view of
such an assumed situation, would an attaching creditor secure any
part of the fund. In other words, upon proper proceedings it would
be bound to appear that the only moneys which were legally attached
under such circumstances, and which belonged to the Mason Com-
pany, would be the commissions due it under the terms of the con-
tract, and the balance of the money thus attached would have to be
released in favor of the Massachusetts Bonding & Insurance Com-
pany.

The trustee relies upon Atna Powder Co. v. Hildebrand, 137 Ind.
462, 37 N. E. 136, 45 Am. St. Rep. 194, and says in his brief exactly
the same situation as in this case existed before the court, in which
conclusion, after carefully reading the case, I cannot concur, for there
the contract was an entirely different contract than the one here under
consideration. But the trustee goes on further to say that in that
case it was held that, where by the terms of a contract goods are con-
signed by one person to another to sell as agent upon a commission,
the conclusion was reached by the court that this was a contract be-
tween the vendor and vendee. With that proposition there can be
no quarrel, but that is not the case here, because goods here were
not consigned by the home office, and, as I view it, the terms of the
contract here under consideration make no such provision, and such
was not the intention of the parties, even though the fourth para-
graph of the contract provided that the credits extended should be
at the risk of the general agents.

While it is true, as counsel have stated in the briefs, it has been dif-
ficult to find cases where this exact situation has arisen, I think it
must be due, doubtless, to the fact that the propositions involved seem
so clear and of such a fundamental character as to require the citation
of no authority to support the contention; but my attention is di-
rected to Jefferson Fire Ins. Co. v. Bierce & Sage (C. C.) 183 Fed.
588. This was a suit by an insurance company against its general
agent for an accounting of premiums. The insurance company un-
dertook to terminate the agency by the appointment of a receiver, and
the question was whether the agency had been lawfully terminated,
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"and in the course of the opinion written by Judge Denison, of the
Sixth Circuit, now of the Circuit Court of Appeals, he said at page
592

“As to the uncollected accounts, it is not equitable that complainant should
insist upon the defendant’s guaranty, found in the contract, and at the
same time deprive defendant of the power to collect, as was done by procur-
ing the appointment of a receiver. The resort to these proceedings operated
as a waiver of the guaranty. The accounts belong to the complainant.”

This dictum is in line with the conclusion here reached.

1f Lebanon Mutual Insurance Co. v. Hoover, 113 Pa. 591, 8 Atl
163, 57 Am. Rep. 511, cited by the trustee, is at all pertinent to the
question here to be decided, it in no way alters the conclusion here
reached. Note carefully what Judge Sterrett, in writing the opinion
of the court, says:

“They [the jury] found the established course of dealing between the three
parties concerned [the assured, the agent, the company] was that Tredick, the
agent, was treated as debtor to the company for premiums on all policies or
renewal certificates procured through him, whether he received such premiums
from the parties in whose favor they were issued or not, and that he was not
expected to account and pay to the company until a statement was rendered
during the next succeeding month; that as between Tredick [the agent] and
the assured the latter were not expected to pay in advance, but upon demand
made by him a month or more after the insurance was effected. * * *
The true answer to the narrow technical defense, interposed in this case, is
not that there was an actual waiver of the condition in question, but that
there was a mutual understanding between the parties that instead of a strict-
1y cash payment of premiums at the time of effecting insurance, a short credit
would be given by the company to its agent and by him to the assured.”

So here, if we adopt the reasoning of the Hoover Case, the con-
clusion is that, even though the contract here does provide that “all
credits extended for the payment of premiums shall be at the sole risk
of the general agents,” that provision simply made the Mason Com-
pany the “debtor” of the insurance company for all premiums col-
lected or uncollected, and in no way could such a clause be con-
strued so as to make the Mason Company the owner of the fund,
which would have to be the case if the trustee is entitled to it. The
contract was a “mutual understanding between the parties that, in-
stead of a strictly cash payment of premiums at the time of effecting
the insurance, a short credit would be given by the company to its
agent and by him to the assured,” and that by such a provision the
express terms of the contract could not be altered to make it a con-
tract of vendor and purchaser, even though the Mason Company be-
came a “debtor.” The language of the centract in the Hoover Case
was not held to be a contract of vendor and purchaser, as urged by
tllle trustee, but, on the contrary, a contract of agency pure and sim-
ple.

Nor is the &Ftna Powder Co. Case, referred to and relied upon, at
variance with the conclusion here reached, because the facts there
are not the facts here. The contract there was different from the
contract here. The wording of the contract itself clearly showed
the intention of the parties, even as it does here, and even though
the appellant there contended that the contract was one of principal
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and agent, the court held that the language of the contract showed
otherwise. The contract there provided that the Powder Company
agreed to “consign” to Hildebrand & Fugate, to sell as agents, at a
price to be fixed by the Powder Company below which the goods so
“consigned” should not be sold, authorizing Hildebrand & Fugate to
sell the goods “so consigned” at the established prices; and all through
the contract the wording of it shows clearly that it was a contract
of consignment and necessarily governed by the well-known legal prin-
ciples respecting contracts of consignment, and not by the legal prin-
ciples affecting contracts of sale by principal and agent.

In the course of the opinion Judge McCabe said:

“The only difference, therefore, between counsel on both sides as to this
point, is that appellant’s counsel contend that a different relation between the
parties than that provided in the contract may arise or be created by the act
of one of the parties thereto without any new contract, or the modification of
the old by mutual agreement of both. Such a doctrine is at variance with the
plainest and most familiar elementary principles of the law of contracts. It
is manifest that the contract fixes the relations between the parties thereto
at every stage of the transactions provided for therein.”

So here by the very terms of the contract the parties were bound
by the rules applicable to principal and agent, and not by those to
vendor and vendee, and, thus concluding, I find that the fund was the
property of the insurance company and the only property right the
Mason Company had in it, and which the trustee now takes, is the
property right in the commissions provided for in the contract, which
vary slightly, as will be seen by reference to it, according to the char-
acter and kind of policy issued, but which amount may be easily com-
puted by the trustee, for the purpose of determining what part of
this fund he is entitled to hold for the benefit of the estate and what
part shall be paid over to the petitioner.

It is further urged in support of the claim of the trustee that the
insurance company by its own acts has created the relation of debtor
and creditor, thus creating the relation of vendor and purchaser, by
bringing its suit on the $4,000 note, which represents premiums col-
lected by the Mason Company other than those here claimed; and it
is also urged in this connection that, as the contract provided “that all
credits extended for the payment of premiums shall be at the sole risk
of the general agents,” the fund here in dispute, by the acts of the
parties and the terms of the contract, became the property of the
Mason Company, and, now that bankruptcy has ensued, ipso facto,
the property of the trustee. In my opinion such a statement refutes
such a claim and answers the inquiry here presented, because the suit
brought shows conclusively that the insurance company was en-
deavoring to collect what it considered was its property, and that it
never treated the fund as the property of the Mason Company, to
which it has always maintained that it had title, and the clear intend-
ment of the clause of the contract above quoted simply shows that
the “mutual understanding between the parties” was, to use the lan-
guage of the court in the Hoover Case, supra, that, “instead of a strict-
ly cash payment of premiums at the time of effecting insurance, a
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short credit would be given by the company to its agent and by it
to the assured,” and if the Mason Company saw fit to extend credit to
customers on the insurance company’s money, it, the Mason Company,
must assume the risk as to whether the customers it saw fit to do
business with were financially responsible, in view of the fact that
by the very nature of the transactions the insurance company could
not and would not undertake to decide the question of financial re--
sponsibility of the Mason Company’s customers.

In other words, assuming that the contract had not made any pro-
vision for the extension of credit, and provided that the business
should be strictly cash from assured to the Mason Company—from the
Mason Company to the home office—could it be claimed with any se-
riousness that the cash premiums collected by the Mason Company
were its property, to which it held title? The very statement compels
a negative answer. So it seems very clear to me that, as the contract
simply provided a means for the very same transaction on a credit
basis, the legal effect of the transaction was in no way changed and
so the title to the premiums was in the insurance company, less what,
under the contract, the Mason Company was entitled to deduct as
a commission, and to this commission, and that only, the Mason Com-
pany had title, and this sum, and this only, is what passes to the trus-
tee for the benefit of the estate.

Therefore the order of the referee is modified, and an order may
be entered providing for the payment of such an amount to the trus-
tee as is represented by the commissions provided for in the contract,
and the balance shall be paid by the trustee to the Massachusetts
Bonding & Insurance Company, the petitioner herein, all in accord-
ance with this opinion.

Ordered accordingly.

In re ROSENWASSER BROS, Inc
(District Court, B. D. New York. October 31, 1918)

1. SEARCHES AND SEIZURES @&=23—SEARCH WARRANTS—AUTHORITY TO ISSUE.
The action of a commissioner in issuing a search warrant under au-
thority given by Act June 15, 1917, c. 30, tit. 11, may be reviewed by
the court on motion.
2. SEARCHES AND SEIZURES &=>3—SPARCH WARRANTS—PROBABLE CAUSE.

Probable cause for the issuance of a search warrant must be shown
by the facts alleged, and is to be determined therefrom by the magis-
trate, and not by the opinion of the affiant, although the facts may be
averred on information, if the source of the information is stated.

3. SEARCHES AND SEIZUBES €&=3—SEARCH WARRANTS—SEIZURE OF CORPORATE
RECORDS.

Corporation records, which would be evidence against individuals
charged with crime, may be taken under a search warrant; and it is
no objection that they might also be evidence against the corporation.

4. SEARCHES AND SEIZURES @&>3—SEARCH WARRANTS—PROBABLE CAUSE.

Not only the affidavit made for the issuance of a search warrant, but
also the complaint and affidavit charging the crime, may be considered
in determining probable cause for issuance of the search warrant.

@&=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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5. SEARCHES AND SEIZURES ©=3—SEARCH WARRANTS—(GROUNDS For 1SSU-
ANCE.

Issuance of a search warrant by a commissioner held justified by the
showing of probable cause. -

6. SEARCHES AND SEIZURES ¢=»3—SEARCH WARRANTS—SUFFICIENCY OF AFFI-
DAVIT.

An affidavit for a search warrant need not set forth the entire details
for exactly passing upon the materiality of every document which the
search warrant might properly produce, but general allegations shqwing
materiality are sufficient.

In the matter of the application of Rosenwasser Bros., Incorporated,
for vacation of search warrant. Denied.

Fitzgerald, Stapleton & Mahon, of New York City (Luke D. Staple-
ton, of New York City, of counsel), for petitioner.

Melville J. France, U. S. Atty., of Brooklyn, and H. Harvey Har-
wood, Asst. U. S. Atty., of New York City, for the United States.

CHATFIELD, District Judge. Mation has been made to this court
to vacate and set aside a search warrant, and to direct the return of
property taken under this search warrant from the factory of Rosen-
wasser Bros., Incorporated, one of the defendants in the case.

The record shows that complaint was presented to a United States
commissioner against Rosenwasser Bros., Incorporated, with relation
to a charge of conspiracy which it was alleged had been formed and
carried out by the corporation with certain of its employés and certain
inspectors and officers of the United States, who were concerned with
government contracts in the process of fulfillment by the corporation.

[1] This search warrant was issued under the provisions of Act
June 15, 1917, c. 30, tit. 11, §§ 1-3, 40 Stat. 228, and the particular
ground upon which the search warrant was issued is that of section
2, par. 2:

“When the property was used as the means of committing a felony.”

Section 3 provides: .

“A search warrant cannot be issued but upon probable cause, supported by
affidavit, naming or describing the person and particularly describing the
property and the place to be searched.”

For the purpose of this motion it may be assumed that the other sec-
tions of this statute have been substantially complied with, that the
property seized has been inventoried, that the return of such papers
as are not material to the criminal charge has been secured through
the act of the commissioner, and that the books and papers necessary
to the ordinary conduct of the defendant company’s business have been
made available to them.

The only question presented is whether probable cause as to the
commission of a crime was shown in such a manner as to meet the
requirements of the provisions of articles 4 and 5 of the Constitution,
forbidding unlawful searches and seizures and securing protection
against compulsory incrimination.

E&=~For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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A motion such as the present could be made as the law stood be-
fore the enactment of the present statute. United States v. Wilson,
(C. C.) 163 Fed. 338; United States v. McHie (D. C.) 194 Fed. 894;
Weeks v. United States, 232 U. S. 383, 34 Sup. Ct. 341, 58 L. Ed.
652, L. R. A. 1915B, 834, Ann. Cas. 1915C, 1177.

The situation has not been changed in this respect by the statute of
June 15, 1917. The various sections giving the commissioner the
power under the warrant to determine whether probable cause actual-
ly exists, and to pass upon the materiality of the articles seized, do not
restrict the right of the court to consider whether the record shows a
basis for the entire proceeding. If there was no probable cause for
the issuance of the original search warrant, the court can still set aside
the entire action. In re Veeder (C. C. A. 7th Circuit) 252 Fed. 414,
—_ C.C. A. —: United States v. Friedberg (D. C.) 233 Fed. 313.

[2] Probable cause must be shown from the facts alleged. It is not
sufficient to aver nothing beyond the belief of an individual that such
facts could be set forth. The conclusion from the averments of facts
must be that of the magistrate, and not the opinion of the affiant.
United States v. Tureaud (C. C.) 20 Fed. 621; United States v. Bau-
mert (D. C.) 179 Fed. 735, and cases therein cited.

But the averments of facts need not be by an eyewitness. Allega-
tions on information can be stated, if the facts so referred to and the
source of the information are stated. The expression of belief in
those facts is customary and required, but does not of itself consti-
tute an allegation which will take the place of the statement of the al-
leged facts themselves. Beavers v. Henkel, 194 U. S. 73, 24 Sup.
Ct. 605, 48 L. Ed. 882.

But the evidence need not be given in detail, nor need the allega-
tions be made by all the parties who will be called to prove them at
the hearing. A direct affidavit that facts. exist from which probable
cause is inferable is sufficient. So is a statement that information as
to the facts has been obtained from named sources, if the facts are re-
cited. Beavers v. Henkel, supra, 194 U. S. at page 86, 24 Sup. Ct.
605, 48 L. Ed. 882. ' .

[3] In the case at bar a search warrant and a warrant of arrest
were issued and executed together. The corporation could not be
arrested in corpore. But some of the individual defendants were ar-
rested at the time of executing the search warrant, and notice was
then given that the corporation was a party defendant. No question
arises as to the right to take corporation records, which would be evi-
. dence against the individuals. Wilson v. United States, 221 U. S.
361, 31 Sup. Ct. 538, 55 L. Ed. 771, Ann. Cas. 1912D, 558; Dreier
v. United States, 221 U. S. 394, 31 Sup. Ct. 550, 55 L. Ed. 784. Nor
can the individuals or the corporation object that the papers taken
from them might be evidence against the corporation. Hale v. Hen-
kel, 201 U. S. 43, 26 Sup. Ct. 370, 50 L. Ed. 652; Wheeler v. United
States, 226 U. S. 478, 33 Sup. Ct. 158, 57 L. Ed. 309.

[4] If the corporation can be charged with conspiracy, it must still
produce its books on the service of lawful process. Hale v. Henkel,
supra. But it can object to being unlawfully searched, or compelied
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to produce evidence against itself, by methods outside of the law.
Individual defendants have the same right. Each claim of right must
be considered by itself. The affidavit upon which the search war-
rant was asked was not the only paper before the commissioner. He
had the complaint and affidavit upon which the warrant of arrest was
sought. Both of these could be, and in fact were, used in determining
probable cause. These papers together make out a showing of proba-
ble cause as to the existence and place of keeping of the papers sought
and as to the commission of the crime charged.

[8] But the commissioner in the search warrant does not specifical-
ly recite the affidavits so used, nor does he state that he finds probable.
cause for the charge of conspiracy. His language is merely in the
form of a conclusion, as follows:

“Whereas, complaint on oath and in writing has this day been made be-
fore me * * * by Franklin Ford, alleging that he has reason to believe
and that he does believe that certain property was used as a means of com-
mitting a felony, to wit, a conspiracy to defraud the United States, a viola-.
tion of ‘section 37, C. C. of the United States,” and that “the said above
property is and is concealed in the quartermaster’s subdepot located at Jack-
son avenue and Queen street, Long Island City.”

But this includes the allegation that the property was used in the
commission of a “conspiracy,” and necessarily includes the finding of
the elements of a conspiracy charge. ,

If the commissioner had stated that he was acting upon two com-
plaints, one showing grounds for the issuance of the search warrant,
and one showing probable cause for believing that a felony had been
committed, by means of the papers and records sought, the only ques-
tion would be the sufficiency of the showing made by both complaints,

Viewed in this light, the warrant of search was issued on verified
statements sufficient to comply with the statute. When viewed from
the allegations of the single paper, generally referred to as the com-
plaint for the search warrant (the affidavit as to the whereabouts and
existence of the papers sought), the lack of a showing of probable
cause of the commission of a crime would be apparent. But under
the circumstances of the issuance of both warrants in this case, the ac-
tion of the commissioner was justified in law, and the government is
not estopped from relying upon the entire record, by the failure of
the commissioner to clearly state that his conclusions are not drawn
from one complaint or one affidavit alone.

A warrant of arrest need not be as explicit or full as an indictment
in setting forth the entire charge, and so a search warrant need not
cover all the requisite preliminaries in its recitals, if the crime is defi- -
nitely shown, and if the conclusion of the commissioner that probable
cause exists is so stated that the papers upon which it is based can be
identified as having been before him at the time, and if the names of
the affiants are set forth (section 6):

“If the * * * commissioner is thereupon satisfied of the existence of
the grounds of the application or that there is probable cause to believe
their existence, he must issue a search warrant, * * * sgstating the par-

ticular grounds or probable cause for its issue and the names of the persons
whose affidavits have been taken.”
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These affidavits need not be served, but the warrant must be (sec-
tion 12), and the originals are of course a part of the record, which
must be preserved and should be filed with his return (section 17).

In this case the defendants have been misled by the use of the word
“complaint,” as if but one affidavit were referred to, when in fact there
were three made by the same party. But no wrong has been inflicted
thereby, and the general statement of the commissioner is broad
enough to cover the defendants’ rights, although not so worded as to
make plain, upon the face of the warrant, the exact way in which the
requirements of section 6 were met.

The court in the Veeder Case, supra, found that an allegation of
belief as to the materiality of the papers sought was insufficient from
which to find probable cause, when the list included papers of which
the affiant had obtained merely a glance and which were not specifically
described. The court comments upon the impossibility of determining
whether a list of office books, copy of the smoke and wide tire ordi-
nances, and Mr. Veeder’s office keys were means used in the com-
mission of the crime of controlling the price of beef by certain packers.

In the present case the affidavit is worded in much the same man-
ner, and the Veeder decision does not seem to have been made use
of to avoid the presentation of a similar objection.

[6] But it cannot be held that an affidavit for the purpose of show-
ing probable cause must set forth the entire details for exactly passing
upon the materiality of every document which the search warrant
might properly produce. General allegations showing materiality to
the issue would seem to be sufficiently specific, and such books and
papers as have been used in the business routine are not to be thrown
out as irrelevant and immaterial in the sense in which those faults were
found by the court in the Veeder Case. It cannot be held that no dis-
cretion in searching (or even no search) for objects which may ulti-
mately prove immaterial can be allowed, and that the affidavits must
cover every such possibility. The language of the statute providing
for the return of articles of this category indicates the proper limita-
tions which the court found were exceeded in the Veeder Case. The
papers searched for under the present warrant appear from the affi-
davits to be in substance material, and the warrant is not therefore
fatally defective in this regard.

On the entire record the motion will be denied.

BRIGHT et al. v. VIRGINIA & GOLD HILL WATER CO.
(District Court, D. Nevada. October 17, 1918.)

1. CORPORATIONS &=397—AGENT OF CORPORATION.

One is an agent, whether he is acting for a natural person or a cor-
poration; the fact the principal is artificial not interfering with the
status of the agent.

2. WITNESSES €=144(13)—COMPETENCY—TRANSACTION WITH PERSON SINCE DE-
CEASED. :

Under Rev. Laws Nev. § 5419, declaring no person shall be allowed to

testify when the other party to the transaction is dead, one party to an

&==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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arrangement with a corporation cannot testify thereto after death of the
corporate representative, for such representative was the other party to
the transaction.

At Law. Action by Rose Bright and others against the Virginia &
Gold Hill Water Company. On objection to testimony, Testimony
excluded.

H. V., Morehouse, of Reno, Nev., for plaintiffs.
Cheney, Downer, Price & Hawkins, of Reno, Nev., for defendant.

FARRINGTON, District Judge (orally). It appears that in 1880,
Mrs. Raffetto, her husband, and brother were living on the ranch under
discussion. Mrs. Raffetto says she owned an interest in the property.
I have not examined the record, but counsel have stated, and the state-
ment has not been questioned, that this property, or a portion of it, was
deeded to her in January, 1881, and that this transaction, in regard to
which her testimony is offered, occurred something like 37 years ago.
I assume that Mrs. Raffetto was interésted in the property at the time,
and therefore interested in the water. Mrs. Raffetto says the wa-
ter in a ditch owned by the Water Company escaped and ran over the
Raffetto ranch, doing a large amount of injury, and that Mr. Overton,
the superintendent of the company, visited the premises, and there was
some sort of an arrangement, conversation, or transaction among these
four persons—Mrs. Raffetto, her husband, and her brother, on the
one side, and Mr. Overton, on the other. Mr. Overton is dead. De-
fendant objects to the testimony of Mrs. Raffetto as to what occurred
on that occasion, on the ground that, inasmuch as death has closed the
lips of Mr. Overton, Mrs, Raffetto’s lips also are closed.

There was a time when interested parties were not permitted to tes-
tify in law cases; their lips were closed, because they were interested.
That was the common-law rule for 200 years. During that period a
man accused of crime in England was not permitted to testify in his
own behalf in a criminal trial. This law was altogether too drastic;
hence Lord Denman’s Act, and similar legislation in England, follow-
ed by like statutes in America, which permit interested parties to tes-
tify, save in certain cases. The difference in the statutes is the differ-
ence in the exception. At one time there was a federal statute regulat-
ing the matter, but that statute has been repealed, and now the nation-
al courts must conform to and follow the state legislation. It is not
a question as to what is just or unjust; it is simply a question as to
what the law is.

It is easy to see how the law as it is written can operate unjustly in
certain cases. For instance, you and I enter into a contract; I die, and
the law says you cannot yourself testify as to the terms of the contract.
It does not say you cannot prove your contract; it simply says you
cannot testify; it closes your mouth, because death has closed mine.
It may thus operate to prevent you from establishing your claim.

[1, 2] The statute of Nevada reads as fotlows:

“No person shall be allowed to testify when the other party to the trans-
gction is dead.” 2 Rev, Laws Nev. § 5419.
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Ungquestionably the Legislature intended by that language to shut
out testimony in certain cases, and it is for the court now to determine
whether the statute applies to the case in hand. The statute was not
always in its present form. Originally it read thus:

“All persons without exception, including parties to or those interested in
the suit, except where the adverse party is dead, or where the opposite party
shall be the administrator, executor or legal representative of a deceased per-
son, may be witnesses.” St. 1861, c. 103, § 340, as amended by St. 1864, c. 58.

Any person could be a witness, except where the adverse party was
dead, or where the opposite party was an administrator or an executor.
The Legislature evidently was not satisfied, so a few years later it
adopted a statute reading as follows:

“No person shall be allowed to testify * * * when the other party
to the transaction, or opposite party in the action, or the party for whose

immediate benefit the action or proceeding is prosecuted or defended, is the
representative of a deceased person.” 1 Comp. Laws 1873, § 1440.

In this statute the controlling factor is the opposite party. If he is
the representative of a deceased person, the testimony will be exclud-
ed; if he is not the representative of a deceased person, the testimony
will be admitted.

While this statute was in force, the case entitled Vesey v. Benton,
13 Nev. 284, was decided. The controversy arose in this county—I
presume the Benton referred to is “Doc” Benton. H. M. Vesey enter-
ed into a contract with Benton, whereby Benton was to furnish board
for a number of men; in making the contract E. A. Vesey acted as
agent for his brother, H. M. Vesey, who soon after died. The deceased
brother was the principal in the contract; the living brother, as agent,
had arranged the contract with Benton. E. A. Vesey, the agent who
arranged the contract, having been appointed administrator of his
brother’s estate, brought an action against Benton on the contract. As
the representative of a deceased person, he was allowed to testify, but
Benton’s testimony was excluded; he could not testify, because the
opposite party to the contract was dead, and the party opposite to him
in the suit was the representative of a deceased person. It was a pe-
culiar situation. Under the plain letter of the statute, one of the men
actually engaged in making the contract was permitted to testify, while
the testimony of the other was excluded. The case was appealed, and
the Supreme Court, speaking through Judge Hawley, criticized the
statute severely, but said it was the law, and there was no escape from
it; if the law was wrong, the fault was the fault of the Legislature;
the court was bound to follow the statute as it was written.

Reading again the present statute, “No person shall be allowed to
testify when the other party to the transaction is dead,” the first ques-
tion is: Was Mrs. Raffetto a party to the transaction? And the next
question is: Was Mr. Overton a party to the transaction?

The Legislature undoubtedly used the term “other party to the trans-
action” advisedly. If it had intended “when the other party to the
contract,” or “the other party to the suit” is a deceased person, it
certainly would have said so. The word “transaction” is more compre-
hensive than the word “contract.” It must be given a broader interpre-

254 F.—12
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tation than would be given if the statute said “when the other party to
the contract” is dead.

In this case there was a transaction, and Mrs. Raffetto was a party
to it. If I understand her testimony, she was interested in the ranch
at the time, owned a part of it, and therefore was interested in the
water; she took an actual part in the conversation with Mr. Overton,
and in arranging the contract regarding which she is asked to testify.

As to Mr. Overton, Mrs. Raffetto says he was superintendent of
the company. Objection was made that this could not be so proven.
If Mr. Overton was not the agent of the company, not its superintend-
ent, it is difficult to see how he could bind the corporation; he must
have had some authority to do so. He must have been a representative
of the corporation; otherwise, there was no contract which could bind
the company. If he was the agent of the company, then is he the
other party to the transaction?

In the case to which I referred a few moments ago, Vesey v. Ben-
ton, the arrangement between Benton and the surviving brother, the
agent for the dead principal, is characterized as a transaction. The
court says, “The other party to the transaction is E. A. Vesey;” that
is, the agent who negotiated the contract. -

In Crane & Co. v. Gloster, 13 Nev. 279, Judge Beatty says:

“Under the old law, if A., by his agent, contracted with B., and his agent

died, in an action on the contract after the death of the agent, B. could not
have testified, because of the death of the ‘other party to the transaction.’”

A man is an agent, whether he is acting for a person or for a cor-
poration. The fact that the principal for whom he acts may be an
artificial rather than a natural person does not affect his status as an
agent. If, as agent, he arranges a contract for his principal, he is one
of the parties to the transaction, within the meaning of the statute.

In Carroll v. United Railways of St. Louis, 157 Mo. App. 247, 137
S. W. 303, cited by defendant, there is an interpretation of a similar,
but less comprehensive, statute. Doubtless, if the Supreme Court of
Missouri, when passing on the question, had been obliged to apply the
Nevada statute to the facts, it would have come to precisely the same
conclusion it did in that case. There the statute read:

“When one of the parties to the contract, or to the cause of action, is dead,
the other party to the cause of action, or to the contract, cannot testify.”

In that case the transaction did not occur between the original par-
ties to the contract. On one side was a woman who had been in-
jured, and on the other a corporation through whose negligence the
injury was supposed to have occurred. The transaction was the
fact that the lawyer for the plaintiff, the injured woman, tendered cer-
tain moneys to the attorney for the company; the attorney for the
compamny died, and the court said the lawyer for the plaintiff could not
testify as to that matter; death had closed the mouth of one party to
the transaction, and the law would close the mouth of the other. The
word “transaction” does not occur in the Missouri statute; the term
used is “parties to the contract, or to the cause of action.”

Counsel puts much reliance on the decision in Burgess v. Helm, 24
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Nev. 242, 51 Pac. 1025. Burgess claimed to have entered into a con-
tract with Mrs. William McDonald for services; Mrs. McDonald
died, and Mr. Helm became her administrator. Burgess brought a
suit against the estate. He sought to establish the contract between
himself and Mrs. McDonald, not by his own testimony, but by the tes-
timony of third parties as to conversations with Mrs. McDonald after
the contract was supposed to have been entered into, in which she
made admissions as to its terms. The administrator objected to the
testimony, because the third parties who were testifying to these con-
versations were parties to the transaction—that is, to the conversa-
tions—and Mrs. McDonald, the other party, was dead; but the
court said “No,” the transaction was the contract between Burgess
and Mrs. McDonald, therefore Burgess could not testify, but the tes-
timony of his witnesses was admissible.

If the rule had been construed as broadly as Mr. Helm contended
for in that case, it would practically, as counsel for plaintiffs in this
case suggests, make it impossible to prove a claim against a dead man.
I think the decision in the Burgess Case was correct, but it does not
fit this case; therefore I am constrained to sustain the objection made
to the testimony of Mrs. Raffetto.

The controlling factor in this conclusion is the language of the stat-
ute itself:

“No 'person shall be allowed to testify when the other party to the trans-
action is dead.”

If the Legislature had intended “the other party to the contract,”
it would have said so; if it had intended “the other party to the suit,”
it would have said so. In view of the many changes made in the act

since its first adoption, we cannot assume that the last amendment was
 made otherwise than deliberately and advisedly,

LANCASTER et al. v. POLICE JURY, PARISH OF AVOYELLES, STATE
OF LOUISIANA, et al

(Distriect Court, W. D. Louisiana. December 7, 1917)

1. APPEARANCE &>25—EFFECT—IRREGULARITIES—ANCILLARY BILL.

Where all parties were properly served and appeared, it is immate-

rial to the jurisdiction of the court that suit was by ancillary bill.
2. STATUTES ¢&=63—INVALIDITY—EFFECT.

Where a statute providing for elections for special road taxes was
invalid, those objecting to the tax were not restricted to the time al-
lowed by statute to attack the same.

3. HIGHWAYS &=>148 — R0oAD TAXES — INJUNCTION — ADEQUATE REMEDY AT
Law.

As there is no right in Louisiana to recover a state tax paid under
protest, a suit to enjoin the collection of special road taxes cannot be
dismissed on the ground of an adequate remedy at law, for the remedy
at law must be as practical and efficient as the remedy in equity.

4, CONSTITUTIONAL LAaw &=290(3)—DUE ProcESS—NOTICE oF Tax ELECTION.

Act La. No. 256 of 1910, amended by Act No. 218 of 1912, together
with Act No. 183 of 1914, and Act No. 199 of 1916, all relating to the .

E&=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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formation of road districts and elections for special taxes therein, though
not providing for notice before creation of the taxing district, are not
invalid, as violative of the Fourteenth Amendment, as denying due pro-
cess, as the acts provide for notice of subsequent proceedings.

5. COURTS &=366(6)—FEDERAL COURTS—PRECEDENTS.

Decision of the Supreme Court of Louisiana, holding valid Act No.
199 of 1916, relating to special road districts, etc, is binding on the
federal courts.

6. IlIcHWAYS €=122—Ro0AD TAXES—CONSTITUTION.

Const. La. art. 291, amendment of 1912, which was incorporated
in Const. La. 1913 as article 292, held to amend articles 232 and 281,
so as to allow police juries to create a road district composed of parts
of two or more wards, and submit to it a proposition for special taxes.

7. HieAwAYS €&=135—R0AD DISTRICTS—SPECIAL TAXES.

Const. La. art. 281, granting parishes, school distriets, road districts,
etc.,, the right, when duly authorized by election, to assess special tax-
es, provided such taxes for all purposes set forth shall not exceed 10
mills, etc., allows a road district, though overlapping property incor--
porated into school districts, to levy taxes up to the maximum allowed,
ete.

8. HIGHWAYS €&=122—STATUTE—CONSTRUCTION.

In view of the public benefit to be derived from good roads, the road
laws of Louisiana relative to taxation should be construed, if possible,
so as to harmonize inconsistencies.

9. HicHWAYS €&=90—R0AD DISTRICTS.

Under Act La. No. 256 of 1910, amended by Act No. 218 of 1912, to-
gether with Act No. 183 of 1914 and Act No. 199 of 1916, held, that po-
lice juries are authorized to create road districts, that a district can be
changed for convenience, etc., that after the act of 1916, and prior to
organization of board of supervisors, the police jury could act, and its
acts might be ratified by the board when organized, etc.

10. HicawAYs €138—RoaD DisTRICTS—TAXES,

Special road taxes, levied by the police jury in accordance with an

election held in a duly created Louisiana road district, held valid.

11. HiIcHWAYS &>138—Ro0AD DISTRICTS—TAXES.

Where a second Louisiana road district was created, embracing all
the territory of another, in which an election providing special taxes
had carried, levy of tax in accordance with the election was invalid.

12. HiGHWAYS &>=148—Ro0AD DISTRICTS—TAXES.

Tax levied on property in a road district held valid, and not subject
to attack; any action on ground of irregularity in calling the election .
being barred by prescription of 60 days prescribed by Act La. No. 236
of 1910.

13. HigEWAYS &=138—RoaD DisTRICTS—TAXES.

Special road tax assessed by the assessor held invalid; police jury

having created another district, embracing old district, after election.
14. HicEwAYS €138—R0AD DISTRICTS—SPECIAL TAXES.

A special road tax for a Louisiana road district, to be valid, must be

assessed by the police jury, instead of the board of supervisors.

In Equity. Ancillary bill by J. L. Lancaster and another, receivers
of the Texas & Pacific Railway Company against the Police Jury, Par-
ish of Avoyelles, and others, filed in the receivership proceedings of
B. F. Bush, receiver of the St. Louis, Iron Mountain & Southern Rail-
way Company, against the Texas & Pacific Railway Company. Decree
in part for complainants in the ancillary bill, and bill in other respects

dismissed.

&= For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes

.
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This is an application for an injunction to prevent the levy and collec-
tion of certain road taxes. Article 232 of the Constitution -of Louisiana of
1898 vests authority in any parish, municipal corporation (Orleans excepted),
ward, or school district to levy a special tax for the purpose of erecting
public buildings, schoolhouses, bridges, etc., and other works of permanent
public improvement, on the approval of a majority in number and value of
the property taxpayers of the subdivision voting at an election. The amount
of this special tax and the number of years it is to run is fixed by the elec-
tion.

Article 281, § 1, of the said Constitution, amendment of 1912 (Act No. 132 of
1912), authorizes the same subdivisions, and in addition road and subroad
districts, to incur debts and issue negotiable bonds therefor, not exceeding
10 per cent. of the assessed value of the property in such subdivision, and
to impose and collect taxes, not exceeding 10 mills in any one year, for the
purpose of paying such bonds and interest, after an election, the same as pro-
vided for by article 232, This article provides for 30 days’ publication
of notice of the election.

In line with these two articles of the Constitution, the Louisiana Legisla-
ture adopted Act No. 256 of 1910, amended by Act No. 218 of 1912, which
provides that parishes, wards, and road districts are political subdivisions
of the state, and may levy special taxes, not exceeding the limits fixed by
the Constitution, incur debt, and issue negotiable bonds therefor, not exceed-
ing 10 per cent. of the assessed value of the property in the subdivision. The
act vests the police jury with authority to call elections and levy the taxes,
and goes into elaborate details as to the method of calling and holding elec-
tions and for the levying of the taxes and the issuing of the bonds. This act
provides for the publication of the various steps taken, and specially pro-
vides (section 17) “that, for a period of sixty days from the date of the pro-
mulgation of the result of any such election, any person in interest shall have
the right to contest the legality of such election for any cause, after which
time no one shall have any cause of action to contest the regularity, for-
mality, or legality of said election for any cause whatever.”

Article 291 of said Constitution, amendment of 1912 (Act No. 236 of 1912),
authorizes the police juries of the state (the governing bodies of the par-
ishes) to form their respective parishes into road districts, and, in addition
" to certain specified taxes, to impose other taxes for the construction and
maintenance of public roads and bridges, and to incur debt and issue bonds
therefor, “in the manner and to the extent authorized under the provisions
of articles 232 and 281 of the Constitution and the statutes adopted to car-
ry them into effect.”” These articles are now incorporated in the Constitution
of 1913. Article 291 is consolidated with old article 292, and bears the num-
ber 292. Articles 232 and 281 retain their same numbers.

Following the adoption of these laws the Louisiana Legislature enacted
Act No. 183 of 1914, which authorizes the various police juries to divide
their parishes into road districts on their own initiative, and requires them
to do so on the petition of not less than 25 per cent of the property owners,
resident and nonresident, in the proposed district, and authorizes them to
divide a road district into subdistricts on the petition of 50 per cent. of the
said property owners. The act constitutes the police juries the governing
body of the road districts, and gives them the right to call elections and levy
taxes according to the provisions of Act No. 256 of 1910.

Thereafter, by Act No. 199 of 1916, which became effective July 31, 1916,
the Legislature amended certain sections of Act No. 183 of 1914, to cre-
ate a new. governing body for road districts, called a board of supervisors,
consisting of the police juror or jurors and the member or members of the
school board representing the ward or wards of which the district is
made up, and one other member, to be appointed by the police jury, and
creating it a public corporation, and generally vesting it with the same
power as to public roads formerly in the police jury. This act, however, has
no repealing clause. No part of Act No. 256 of 1910 is amended or repealed,
and sections 1, 7, 9, and 10 of Act No. 183 of 1914 are not amended. By
these sections the police jury still creates the road district, provides the
specifications for constructing the road, and levies the tax, and the sher-
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iff collects the tax. Act No. 183 of 1914 and Act No. 199 of 1916 have been
repealed by Act No. 30, Ex. Sess. 1917, but that is immaterial to this case,

The receivers of the Texas & Pacific Railway Company have filed an ancil-
lary bill, in the receivership proceedings, against the sheriff, ex officio the
tax collector, the assessor, and the police jury of Avoyelles parish, La., and
against the boards of supervisors of four road districts of said parish, to
wit, Nos. 11, 14, 16, and 17, by their proper designations. The pleadings are
voluminous, but, briefly stated, the bill sets up the various acts of the police
jury and of the said boards of supervisors relative to the levying of tne
taxes complained of, charges the illegality of the articles of the Constitution
and legislative enactments of Louisiana enumerated above, as violative of
the Fourteenth Amendment of the Constitution of the United States, as not
affording due process of law, because they fail to provide for notice to plain-
tiffs before levy and collection of the taxes complained of, charges specially
the invalidity of Act No. 199, supra, as in violation of the Constitution of
Louisiana, and alleges various irregularities in the proceedings to impose the
taxes, entitling plaintiffs to an injunction in any event. The prayer is
that article 292 of the Constitution of Louisiana, Act No. 183 of 1914, and
Act No. 199 of 1916 be declared null and void, that defendants be perpetual- |
1y restrained from levying, for the year 1916 and subsequent years, any taxes
under said laws and the proceedings complained of, for an injunction against
the sheriff to prevent the seizure and sale of plaintifi’s property to satisfy said
taxes, and for an injunction pendente lite to the same effect. Various objec-
tions, to be later referred to in the opinion, and answers asserting the validity
of the said laws and legality of the proceedings under them, have been filed by
the defendants.

The appiication for a preliminary injunction was heard by three judges
under the provisions of section 266, Judicial Code (Act March 3, 1911, c. 231,
36 Stat. 1162 [Comp. St. 1916, § 1243]). Owing to unavoidable delays in
completing the records on that hearing, no decision has been rendered by
the special tribunal. The case was then referred to a master to find the
facts, and is now before me on the merits, on the record and the master’s
report.

Substantially three questions are presented: First, whether the laws above
noted afford due process of law in the levying of the taxes; second, whether
the said legislative acts are valid, when measured by the Constitution of
Louisiana ; and, third, whether the provisions of the Louisiana law have been
sufficiently observed to validate the taxes levied and bonds issued. Four other
suits of a similar character were argued and submitted at the same time,
and will be largely controlled by the decision in this case.

Thomas J. Freeman and Howe, Fenner, Spencer & Cocke, all of
New Orleans, La., and Wise, Randolph, Rendall & Freyer, of Shreve-
port, La., for plaintiffs in rule.

G. L. Porterie, of Marksville, La., and H. L. Favrot and Lewis R.
Graham, both of New Orleans, La., for defendants in rule.

FOSTER, District Judge (after stating the facts as above). The de-
fendants, in the form of pleas and demurrers, long since abolished by
the equity rules, raise various preliminary objections, to wit, multi-
fariousness, misjoinder, the prescription of 60 days created by the
Louisiana statutes, want of jurisdiction ratione materia and ratione per-
sonz, and that the plaintiffs have an adequate remedy at law. None
of the objections are pleaded in the answers or by motion to dismiss,
and all of them might be overruled without further comment. Nev-
ertheless, though inartificially presented, in order to decide the issues
squarely, the objections noted have been considered.

[1,2] A federal question is seriously raised. The amount involved
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exceeds $3,000. All the parties defendant are domiciled in the West-
ern district of Louisiana. The assessor and the sheriff, respectively,
assess and collect all the taxes. The police jury and the board of super-
visors are parties in interest. It is immaterial that the suit is by an-
cillary bill, as all parties are properly served and have appeared. If
the laws complained of are void, the prescription of 60 days falls with
them. The first five objections are clearly without merit.

[3] The last-mentioned objection has been pressed in argument,
however, and it is proper to say it is not well taken, for the following
reasons: It is well settled that the remedy at law, to oust the juris-
diction in equity, must be as practical and efficient to the ends of jus-
tice and its prompt administration as the remedy in equity. Tyler v.
Savage, 143 U. S. 95, 12 Sup. Ct. 340, 36 L. Ed. 82. It is conceded by
defendants in their brief that in Louisiana, as distinguished from other
states, there is no right to recover a state tax paid under protest; but
a distinction is sought to be made with regard to a tax imposed by a
municipal corporation or a political subdivision. A number of cases
have been cited, but, except as to one, to be later noted, they tend to
uphold the jurisdiction in equity, as all of them would have been equita-
ble actions in the federal courts. The erroneous impression of de-
fendants is created by the confusion of legal and equitable remedies in
Louisiana in one system under the civil law. The case mainly relied
on by defendants is Constant v. East Carroll Parish, 105 La. 286, 29
South. 728. 1In that case the question of the right to sue to recover
back the amount of the tax was not raised. Clearly, it could be waived.
On the other hand, in the later case of Sims v. Village of Mer Rouge,
141 La. 91,-74 South. 706, the question was sharply presented by an ex-
ception of no cause of action, which was sustained by the Supreme
Court. The objections will be overruled.

[4] On the merits, the first point made by plaintiffs is that the laws
relative to taxation for road purposes, enumerated above, do not pro-
vide for adequate notice to property owners before the taxing subdi-
vision is created, and that the opportunity is not presented to protest,
and to show that no benefit will be derived by them, this especially af-
fecting nonresidents and corporations, who have no voice in the elec-
tion; that, therefore, these laws are violative of the Fourteenth Amend-
ment of the Constitution of the United States. This contention is with-
out merit. It is true no notice is given before the creation of the tax-
ing district and the calling of the election, but after that there is ample
notice of every step in the proceedings, and an opportunity is afforded
to test the validity of the proceedings in court. It is not essential to
due process of law that the person taxed should have notice of every
step in the proceedings, and notice by publication may be sufficient.
McMillen v. Anderson, 95 U. S. 37, 24 L.. Ed. 335; Davidson v. New
Orleans, 96 U. S. 97, 24 L. Ed. 616.

{5] Of the local questions preserted, the first is that no other gov-
erning bodies than police juries and municipal corporations have au-
thority under the Constitution to submit a proposition with reference
to special road taxes, and hence Act 199 of 1916, vesting the power in
boards of supervisors, is void. The Supreme Court of Louisiana has .
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answered this in the negative. Lebeau v. Police Jury, 140 La. 172, 72
South. 914; Bolinger v. Police Jury of Bossier Parish, 141 La. 596,
75 South. 423. These decisions I am bound to follow.

[6] The next proposition to be considered is plaintiffs’ contention
that the police jury could not create a road district composed of parts
of two or more wards and submit to it a proposition to levy a tax, incur
debt, and issue bonds, because by article 232 of the Louisiana Constitu-
tion such a proposition can only be submitted to a parish, municipality,
ward, or school district, and in creating road districts by virtue of arti-
cle 292 the police jury must do so comformably to article 232. It is
clear, however, from a reading of the articles, that articles 232 and 281
were only intended to be controlling as to the amount and method of
levying the tax, and not as restricting the police jury in any way in
the formation of road districts. Furthermore, the Supreme Court of
Louisiana has held, construing article 292, that it must be considered
as amending articles 232 and 281 in so far as their provisions conflict.
City of Lafayette v. Bank of Lafayette, 137 La. 96, 68 South. 238. I
have no hesitancy in following this decision.

[7] Further, it appears that some of the road districfs overlap ter-
ritorially the same property incorporated into school districts. The
total special taxes assessed for school and road purposes exceed 10
mills on the dollar, and the total amount of bonds issued exceed 10 per
centum of the assessed valuation of the property contained in the road
district. It is contended by plaintiffs that this exceeds the limitations
imposed by the Constitution of Louisiana. Article 281 of the said Con-
stitution, after granting the right to parishes, school districts, road dis-
tricts, etc., when duly authorized by an election, to issue bonds and
assess special taxes, says: Provided the special taxes “for all purposes
as above set forth” shall not exceed 10 mills on the property in such
subdivision, and the total amount of bonds “for all purposes” shall nev-
er exceed 10 per centum of the assessed value of the property in such
subdivision. It is contended the words “for all purposes” means for
school and road purposes together. I think, however, the words should
be held to mean for all purposes for which the particular subdivision
was created. For instance, road districts are authorized to construct
and maintain roads, provide a sinking fund, and pay the interest and
principal of bonds. These various matters make applicable the limita-
tion. This is the interpretation put on similar provisions of the Con-
stitution of 1879 by the Supreme Court of Louisiana., Washington
State Bank v. Baillio, 47 La. Ann. 1471, 17 South. 880.

[8,8] Proceeding with the local questions, it is argued by plaintiffs
that, if Act No. 199 of 1916 is void, anything done by the board of
supervisors created by that law is the action of unauthorized individ-
uals, and no valid tax can be predicated upon it, and, conversely, if
said act is valid, anything done by the police jury after the said act be-
came effective is void, for the same reasons. Without doubt the Leg-
islature, by adopting Act No. 199 of 1916, very much complicated the
none too clear road laws of Louisiana; but, considering the great bene-
fit to be derived by the nation, the state, and the general public by the
building of good roads, it is the duty of the court to bring order out
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of chaos, if possible. Construing the road laws of Louisiana, the Su-
preme Court of Louisiana, in the case of Crow v. Board of Supervis-
ors, etc., 141 La. 1017, 76 South." 182, held: That police juries are au-
thorized to create road districts; that a road district, once formed, may
be changed for the convenience or advantage of the public; that, when
a district is included in the territory of another, it ceases to exist; that
the special taxes voted must be levied by the police jury; that after
Act No. 199 of 1916 became effective, and prior to the organization »f
the board of supervisors the police jury might take the steps necessary
to call elections, promulgate the returns, and issue the bonds; that the
board of supervisors, when organized, is not required to do over what
has been done by the police jury; that the board of supervisors may
ratify and adopt the acts of the police jury; that the prescription of
60 days applies to an election called by the police jury after Act No. 199
of 1916 became effective.

It may be argued that part of the opinion in the Crow Case, supra,
is obiter; but the findings above set out accord with my own views,
for 1 know of no good reason why the board of supervisors could not
adopt the valid acts of the police jury and continue the proceedings.
Furthermore, considering the state of the law, giving both the right to
call elections, neither the police jury nor the board of supervisors could
be considered unauthorized individuals, and that an election is called
by one when possibly it should have been called by the other would
be at most an irregularity.

The master has found the facts as to each road district. Taking
them up in the order of the bill, the facts material to a decision are
as follows:

Tenth Ward Road District No. 11, Parish of Avoyelles.

[10] This road district was created by the police jury on August
4, 1915. An election was called to levy a 6-mill tax, resulted favorably,
and the result was duly promulgated by the police jury on September
8, 1915. On August 2, 1916, the police jury adopted an ordinance call-
ing an election to submit a proposition to issue bonds in the aggregate
of $100,000. On September 13, 1916, the result was promulgated, de-
claring the election carried in favor of the proposition. On Novem-
ber 4, 1916, the board of supervisors met and organized, and directed
the issuance of the said bonds. On November 8, 1916, the police jury
levied the tax. On April 23, 1917, the board of supervisors ratified
and adopted as its own all proceedings previously had by the police
jury. It is conceded the various steps were published according to
law. This applies to the other districts.

Applying the law set out above, it is evident the taxes assessed on
the property in this road district are valid.

Burns Road District No. 12, Parish of Avoyelles.

[11] On April 5, 1916, the police jury created this district by ordi-
nance and called an election. On June 7, 1916, the election was de-
clared carried, and the result promulgated. No tax was ever levied by
the police jury, and on August 3, 1916, the police jury created another
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road district, embracing all the territory of road district No. 12. Taxes
were assessed, however, and the sheriff is endeavoring to collect them.
It is evident the tax assessed in this road district is invalid.

. Avoyelles Road District No, 13.

[12] On August 3, 1916, the police jury created this road district
by ordinance, appointed a board of supervisors, and called an election
to incur debt and issue bonds therefor, aggregating $75,000. On Sep-
tember 13, 1916, the police jury issued its proclamation declaring the
proposition carried. On November 8, 1916, the police jury levied the
tax of 6 mills for the purpose of paying the principal and interest of
the bonds. On December 30, 1916, the board of supervisors adopted
an ordinance providing for the issuance of the bonds. _

Conceding there was an irregularity in calling the election, under the
authority of the Crow Case, supra, any action on that ground was bar-
red by the prescription of 60 days. As this suit was not instituted un-
til May 24, 1917, the prescription applies.

The tax levied on the property in this road district is valid.

Avoyelles Road District No. 14.

[13] On September 19, 1916, this road district was created by the
police jury. On September 19, 1916, the board of supervisors called
an election submitting a proposition to issue bonds aggregating $30,-
000. On November 2, 1916, the board of supervisors promulgated the
result, declaring the proposition carried, and apparently leaving it to
the assessor to assess sufficient tax to pay the bonds and interest. No
tax was levied by the police jury, and on November 8, 1916, the police
jury created another road district, Avoyelles road district No. 16, and
included all the territory of road district 14 in it. On February 7,
1917, the police jury, by ordinance creating a second road district,
road district No. 16 of Avoyelles parish, repealed, annulled, and re-
scinded the ordinance creating this road district. Nevertheless the
assessor assessed the taxes.

It is evident the tax is invalid,

Avoyelles Road District No. 16.

On November 8, 1916, the police jury created this road district and
appointed a board of supervisors. Nothing else was done until Feb-
ruary 7, 1917, the police jury created another road district, designated
as road district No. 16 of Avoyelles parish, which included the same
territory, and by the same ordinance repealed, annulled, and rescinded
the ordinance creating the district.

It does not appear by the master’s findings any tax was assessed ;
therefore no action of the court is necessary.

Road District No. 16 of Avoyelles.

[14] This road district was created February 7, 1917, and all the
proceedings seem to be regular, except that the tax was ordered as-
sessed by the board of supervisors, instead of the police jury.

A valid levy is essential to the validity of any tax. The taxes assess-
ed in this road district are invalid,
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Avoyelles Road District No. 17.

It appears that the police jury adopted two ordinances creating road
districts designated Avoyelles road district No. 17, but, beyond ap-
pointing the boards of supervisors, nothing has been done; therefore
no action of the court is necessary in the premises.

Considering the above facts, and applying the law as I find it, there
will be a decree in favor of plaintiffs, enjoining and restraining the de-
fendants from assessing and collecting, or attempting to assess and
collect, any taxes on plaintiffs’ property in road district No. 12, creat-
ed August 5, 1916, road district No. 14, created September 19, 1916,
and road district No. 16, created Feb. 7, 1917, but without prejudice
to any valid proceedings to complete the organization, and to levy.
assess, and collect the taxes in road districts No. 16 and No. 17 now
::ixis(tling. In all other respects the bill will be dismissed; costs to be

ivided.

LANCASTER et al. v. POLICE JURY, PARISH OF SABINE, STATE OF
LOUISIANA, et al.

(District Court, W. D. Louisiana. December 7, 1917.)

1. HIGEWAYS &138—RoAD TAXES—ASSESSMENT.

Where the ordinance calling an election for a special road tax did
not comply with Act La. No. 256 of 1910, § 3, the tax is invalid, for in pro-
ceedings of that character the authorities calling and bolding the elec-
tion must proceed with meticulous care.

2. HIGHWAYS &=138—SPECIAL RoAD TAXES—ASSESSMENT.

Where & special road tax for a Louisiana road district was not assess-

ed by the police jury, there was no valid levy.
., HigawAaYs €&=90-—R0AD DISTRICTS—CREATION.

Under Act La. No. 183 of 1914, § 1, providing that the police jury of
the parish shall create a road district on petition of not less than 25 per
cent. of the property owners, etc., held, in no event, whether the section
is mandatory or not, could the police jury create a road district on the pe-
tition of 25 per cent. of the resident property owners, where there were
nonresident owners.

4. MUNICIPAL CORPORATIONS &==406(2)—TAXING DISTRICTS—DELEGATION OF

POWER.

It is well settled the Legislature may create taxing districts for the
purpose of local improvements, such as roads, and also may delegate that
authority to municipal corporations, or boards, or commissions.

5, MUNICIPAL CORPORATIONS ¢&=2495—IMPROVEMENTS—ASSESSMENTS—DBENEFITS.

When taxing districts are created for the purpose of local improve-
ments, the question of benefit is one of fact for the taxing authorities,
subject to the rule that the delegated body may not act arbitrarily, and
impose a tax in disregard of the benefit to be derived.

6. HIGIWAYS &=>148—TaXING DISTRICTS—BENEFITS—EQUITY JURISDICTION.

A court of equity has jurisdiction to determine the question whether
land included in a Louisiana road district will be benefited by the build-
ing of the road for which special taxes were levied, if the police jury
acted arbitrarily, and taxed property that would not be benefited at all.

. HiIGHwWAYS ¢=>136—TAxEs—R0AD DISTRICTS.

The inclusion of complainants’ property in a Louisiana road district,

and imposition of special taxes thereon, held arbitrary, as such property

e
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would recelve no benefits; hence, as their bill was filed within the Gdday
prescription fixed by Act La. No. 256 of 1910, complainants were entitled
to relief,

In Equity. Ancillary bill by J. L. Lancaster and another, receivers
of the Texas & Pacific Railway Company, against the Police Jury,
Parish of Sabine, State of Louisiana, and others, filed in the receiver-
ship proceedings of B. H. Bush, receiver of the St. Louis, Iron Moun-
tain & Southern Railway Company against the Texas & Pacific Rail-
way Company. Decree for complainants in ancillary bill,

Thomas J. Freeman and Howe, Fenner, Spencer & Cocke, all of
New Orleans, La., and Wise, Randolph, Rendall & Freyer, of Shreve-
port, La., for plaintiffs in rule.

Lewis R. Graham, of New Orleans, La., for defendants in rule.

FOSTER, District Judge. In this matter the issues are similar to
those in the case of Lancaster and Wight, receivers, v. Police Jury of
Avoyelles, 254 Fed. 179, recently decided, and the questions at law
are largely controlled by that decision.

[1] The election was called by the police jury, and a proposition sub-
mitted to issue $30,000 of bonds, said bonds to be paid in such amount
and in such places and at such times as the governing authority might
determine, and also to authorize a tax of 6 mills annually for not more
than 25 years to liquidate the bonds. Subsequently the board of super-
visors of the road district declared the election carried, promulgated
the result, and assessed the tax. It is evident that the ordinance calling
the election does not comply with the law. Section 3, Act 256 of 1910,
In proceedings of this character the authorities calling and holding the
election must proceed with meticulous care. Williams v. Police Jury,
129 La. 267, 55 South. 878; Elkins v. Board of School Directors, 138
La. 207, 70 South, 99; Capps v. Board of School Directors, 138 La.
348, 70 South. 322. As this suit was filed within the 60 days provided
by law, the court must consider irregularities of this kind.

[2] Furthermore the tax was not assessed by the police jury, and
therefore there is no valid levy. Crow v. Board of Supervisors, 141
La. 1017, 76 South. 182.

[3] It is further shown that road district No. 6, the only district
herein complained of, was created by the police jury in accordance with
a petition of more than 25 per cent. of property owners residing in the
proposed district.

Section 1 of Act 183 of 1914 provides:

- “That the police juries of the various parishes of this state, the parish
of Orleans excepted, are empowered and authorized upon their own initiative
to divide their parishes into one or more road districts, * * * but the
police jury of any parish shall create a road district in said parish on peti-

tion of not less than twenty-five per cent, of property owners, resident and
nonresident.”

It is contended by plaintiff that the police jury must create a road
district when requested by more than 25 per cent. of the property own-
ers exactly as outlined in the petition, and that as nonresidents and cor-
porations are not entitled to any voice in the proceedings, nor any ne-
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tice of the filing of the petition, or of the creation of the road district,
Act 183 of 1914, under the provisions of which the proceedings are
had, deprives them of their property without due process of law. So
far as I am advised, the Supreme Court of Louisiana has not construed
this feature of the act. If it is to be construed so as to require the
police jury to create a road district exactly as petitioned for, there is
much m plaintiff’s contention; but “shall” is sometimes construed as

“may,” and the act is susceptxble of the construction that the police jury
is vested with discretion in establishing the boundaries of the road dis-
trict, even on a petition of property owners. If it were not so, there
would be no delegation of authority to a body authorized to inquire as
to the necessity of the improvement and the benefit to the property
taxed. But the act requires the police jury to create a road district on
the petition of 25 per cent. of the property taxpayers, resident and
nonresident. Considering that nonresidents have no voice in the elec-
tion a fair construction of the act would be to require the petition to be
signed by more than 25 per cent. of the taxpayers in both number and
amount of assessed value, the same as is required to carry the elec-
tion, if it is mandatory on the police jury. In no event, however, could
the police jury create a road district on the petition of 25 per cent. of
the resident taxpayers, as was done here, where it is clearly shown
there are nonresident taxpayers.

[4-7] In addition to the other allegations, the bill sets up that the
road district was so laid out as to include all the railroad lines of the
Texas & Pacific Railroad Company, not because any part of them would
derive benefit, but for the sole purpose of including valuable property
for the benefit of others, and so reduce the cost of the improvement to
them; that the principal road proposed to be built would be adjacent
to and parallel to the railroad, and the roads in the district will be of
no benefit to the plaintiff, but, on the contrary, will be a detriment.
The master found these facts to be as contended by plaintiff on the ad-
mission of defendant. No exception was taken to the master’s ﬁndings

The total assessed valuation of the property in the district is $371,-
309. At the election 84 votes, representing an assessed valuation of
$42,273, were cast in favor of the proposition, and 12 votes, represent-
ing $4,210, were cast against it. It is fair to assume that all those en-
titled to vote did so, and therefore the burden will fall heaviest on
these having no voice in the proceedings.

It is well settled that the Legislature may create taxing districts for
the purpose of local improvements, such as roads, and also may dele-
gate that authority to municipal corporations, or boards, or commis-
sions. When this is done, the question of benefit to the land taxed is
one of fact, to be finally determined by the taxing authorities, but sub-
ject, however, to the exception that the delegated body may not act
arbitrarily, and impose a tax in utter disregard to the benefit to be
derived by the property taxed. Myles Salt Co. v. Iberia & St. Mary
Drainage District, 239 U. S. 478, 36 Sup. Ct. 204, 60 L. Ed. 392, and
authorities cited. At the election in road district No. 6 less than 12
per cent. of the assessed valuation of the land in the district voted;
plaintiffs had no voice in the proceedings to create the district, were

[
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not entitled to notice before it was created, and had no vote in the
clection. There were entitled to their day in court, however, within
60 days thereafter during which time the bill was filed, to contest the
validity of the election for any cause. Section 17, Act 256 of 1910.
Furthermore, a court of equity had jurisdiction to determine the ques-
tion as to whether or not the land will be benefited by the building of
the road, if the police jury has acted arbitrarily and imposed a tax on
property that will not be at all benefited.

In this case the bill was filed in time; plaintiffs have not waived their
rights, and are not estopped. From the facts found by the master, I
am constrained to hold that the police jury, in creating road district
No. 6, acted arbitrarily and without due regard to plaintiffs’ rights;
that plaintiffs’ property will derive no benefit whatever from the build-
ing of the proposed roads, and should not have been included in the
road district.

Cansidering the above views, there will be a decree in favor of the
plaintiff as prayed for; defendants to pay all costs.

HOPKINS v. LANCASTER, State Treasurer, et al.
(District Court, N. D. Alabama, N. D. at Montgomery. July 30, 1918.)
No. 228.

1. Courts €=366(7)—FEDERAL CoURTS—DECISIONS OF STATE COURT.

On suit by statutory receiver of an Illinois insurance company, the
federal court is bound by the decision of the Illinois Supreme Court as
to the interpretation of the receiver’s statutory powers.

2. INSURANCE &>50—STATUTORY RECEIVERS—POWERS.

A statutory receiver of an Illinois insurance company {s, under the
laws of that state, Invested with the title to all the assets of the com-
pany, wherever situated.

3. RECEIVERS @&=210—STATUTORY RECEIVERS—RIGHT To SUE.

A statutory receiver, invested with title to the assets of a dissolved
corporation, may sue in the courts of a state foreign to the state of his
appointment. .

4. RECEIVERS €==210—POWER OF INTERVENER TO QUESTION RIGHT OF CoM-
PLAINANT TO SUE.

An intervener, in a suit by the statutory receiver of a foreign insur-
ance company against the treasurer of a state, can only raise the ques-
tion whether he is a creditor entitled to share in the distribution of
funds deposited with the treasurer, etec.

5. PARTIES €&47—RIGHT OF INTERVENER—CLAIMS,

A stranger cannot intervene for the purpose of defeating the entire
suit, nor for the purpose of litigating with the complainant his right or
title to any relief; and if it is desired to set up a new and independent
claim, it must be done by an original bill in the nature of a cross-bill.

6. CONTRACTS €=°212(2)—PERFORMANCE—TIME.

Where no definite time for performance is fixed by the contract, the
law implies a reasonable time.

7. L1IENS €&>T—EQUITABLE TIME—CREATION,

Where a foreign insurance company agreed to pay interveners a fixed
sum in the event they secured legislation which would enable the com-
pany to withdraw securities deposited with the state treasurer, ete,,

@==For other cases see same topic & KEY-NUMBER in all Key-N gmbered Digests & Indexes
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held, that interveners secured no equitable lien by implication or other-
wise on such securities.

8. LieNS &=T—EQUITABLE LIENS—CREATION.

’ An equitable lien may arise by express agreement or implication, as
where a party innocently and under mistake of title makes improvements
permanently beneficial to another’s property.

In Equity. Suit by James S. Hopkins, as receiver of the Illinois
Surety Company, against W. L. Lancaster, as Treasurer of the State
of Alabama, and others, in which Meyer & Goldman intervened. De-
cree for complainant.

A. J. Hopkins, of Chicago, Ill., and M. M. Ullman, of Birmingham,
Ala., for plaintiff.

E. S. Thigpen, Asst. Atty. Gen., of Montgomery, Ala., for defend-
ant,

Steiner, Crum & Weil, of Montgomery, Ala., for interveners.

HENRY D. CLAYTON, District Judge. The original bill in this
cause was filed on March 13, 1918, by Hopkins, as receiver of the
Illinois Surety Company, against W. L. Lancaster, as treasurer of the
state of Alabama, and others. The bill shows that Hopkins is the
statutory receiver of an insolvent insurance company, which was dis-
solved upon a bill filed in the superior court of Cook county, Ill, in
conformity with the statutes of the state of Illinois; said bill having
been filed to that end by a majority in number and interest of the
stockholders of said company on April 19, 1916, and a decree of dis-
solution having been entered in said cause by the court after the ap-
pearance and answer of the Illinois Surety Company.

[1-3] This court is bound by the decisions of the highest court of
the state of Illinois as to the interpretation of the powers of such re-
ceiver. As construed by the Supreme Court of Illinois, a receiver ap-
pointed in the manner shown in the bill in this cause is invested with
the title to all the assets of the dissolved corporation wherever situ-
ated. Republic Life Ins. Co. v. Swigert, 135 Ill. 150, 173, 174, 25 N.
E. 680, 637, 12 1,. R. A. 328. A statutory receiver, invested with title
to the assets of a dissolved corporation, may sue in the courts of a
state foreign to the state of his appointment. Such a receiver ig not
a mere chancery receiver, but he derives his powers from the statute,
and not from the manner of his appointment or the decree of the court.
Great West. Mining Co. v. Harris, 198 U. S. 561, 574, 25 Sup. Ct.
770, 774, 49 1. Ed. 1163. In that case the Supreme Court, speaking
of Booth v. Clark, 17 How. 322, 15 L. Ed. 164, said:

“In that case it was held that a receiver is an officer of the court which
appoints him, and, in the absence of some conveyance or statute vesting the
property of the debtor in him, he cannot sue in courts of a foreign jurisdic-

tion, upon the order of the court which appointed him, to recover the prop-
erty of the debtor.”

But here there is a statute providing for the dissolution of an in-
solvent corporation, and that statute, as construed by the highest court
of the state in which the receiver is appointed, vested the title to the
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assets of the dissolved corporation in the receiver. The law seems to
be well settled that such receiver may sue as of right in the courts of ’
a foreign jurisdiction, and such courts will in respect to such ques-
tions of title accept the construction put upon it by the highest court
of the state. Bernheimer v. Converse, 206 U. S. 516, 534, 27 Sup.
Ct. 755, 51 L. Ed. 1163; Converse v. Hamilton, 224 U. S. 243, 32 Sup.
Ct. 415, 56 L. Ed. 749, Ann. Cas. 1913D, 1292,

Upon-the hearing heretofore had in this court upon the answer filed
by the defendant Lancaster, the state treasurer, a decree was entered
in which the court found the allegations of the bill to be true, assumed
jurisdiction of the cause, and ordered the state treasurer to turn over
to the clerk of this court the securities, which are now in the posses-
sion of the court; the state treasurer having complied with the order
so made.

[4,5] The interveners, Meyer & Goldman, are in no position to
question the right of the petitioner to sue. In the case of Ex parte
Gray, 157 Ala. 358, 364, 47 South. 286, 288 (131 Am. St. Rep. 62),
the Supreme Court said:

“Our own court has recognized the right of intervention, but held that a
stranger could not intervene for the purpose of defeating the entire suit,
nor for the purpose of litigating with the complainant his right or title to
any relief. * * *” Renfro Bros. v. Goetter, Weil & Co., 78 Ala. 311, 313~
315; Curtis v. Curtis, 180 Ala. 64, 60 South. 167, 168; Wightman v. Yaryan

Co., 217 IN. 371, 380, 75 N. E. 502, 108 Am. St. Rep. 258, 3 Ann. Cas. 1089;
Cincinnati Equipment Co. v. Degnan, 184 Fed. 834, 841, 107 C. C. A. 158.

Mr. Justice Lurton in Horn v. Pere Marquette R. R. Co.. (C. C.)
151 Fed. 626, 634, said:

“A most absurd result would ensue if, when the corporation has submitted
to the jurisdiction of the court, either as a court of equity or to the loecal ju-
risdiction, a creditor could come in, or, when brought in, might reopen the
matter of jurisdiction over the debtor corporation. If such an objection is
not waived once for all, so as to close the question as to stockholders and
creditors, what number of creditors would conclude the rest?’ In re Metro-
politan Railway Receivership, 208 U. S. 90, 28 Sup. Ct. 219, 52 L. Ed. 403.

It seems to me that the interveners, Meyer & Goldman, are entitled
to raise only one question, and that is whether or not they are of the
class of creditors who are entitled to share in the distribution of the
fund in the hands of the court. It is shown that the funds now in
the hands of the court were deposited by the Illinois Surety Company
with the treasurer of the state of Alabama in trust for the benefit of
the holders of certain obligations thereafter to be issued by the Illi-
nois Surety Company. The statute of Alabama, under which the de-
posit was made, as construed by the Supreme Court, confines those
- entitled to share in this fund to judgment creditors who have recov-
ered judgments against the Illinois Surety Company upon an official
bond or a judicial bond; that is to say, upon the bond of some public
official of the state of Alabama, or a bond given by a party in a ju-
dicial proceeding in Alabama. It is shown by the petition of interven-
tion that Meyer & Goldman are not judgment creditors, nor are they
the holders of a judicial bond or an official bond. They are not, there-
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fore, entitled to subject the fund now in the hands of the court to the
payment of any claim asserted in the petition of intervention.

But it is contended that this court, having acquired jurisdiction of
this cause, and having in its possession certain funds belonging to the
Illinois Surety Company, or its successors in interest, will not return
these funds to a foreign jurisdiction, and compel citizens of Alabama
holding a lien thereon to litigate with the receiver in a foreign state.
If Meyer & Goldman were creditors of the class entitled to subject
the fund to the payment of their claims, this court would certainly
render such decree as would be necessary to protect their lien before
permitting the receiver to take the assets located in the state of Ala-
bama out of the jurisdiction of this court; but, since they are not of
that class, it is still contended that as interveners they may assert and
foreclose an equitable lien upon these securities. As said by the Su-
preme Court of Alabama in Curtis v. Curtis, 180 Ala. 64, 69, 60 South.
167, 168:

“Our own court has recognized the right of intervention, but held that a
stranger could not intervene for the purpose of defeating the entire suit, nor
for the purpose of litigating with the complainant his right or title to any
relief; also that, if it is desired to set up a new and independent claim, it
must be done by an original bill in the nature of a cross-bill. Renfro Bros.

v. Goetter, Weil & Co., 78 Ala. 311, 313-315” Ex parte Gray, 157 Ala. 358, 47
South. 286, 288, 131 Am. St. Rep. 62.

[6-8] The court has carefully read the correspondence passing be-
tween these parties, the interveners and the plaintiff, and this corre-
spondence is the only contract out of which the claim, upon which the
intervention is based, arises. The court finds from this correspond-
ence that the Illinois Surety Company employed Meyer & Goldman to
procure the delivery of the bonds in question to the Illinois Surety
Company, and agreed to pay Meyer & Goldman, in the event they
were successful, the sum of $1,000. This appears from the letter of
the plaintiff’s president, written December 30, 1914, where he said:

«] have been to considerable trouble and expense myself in making two
trips to Alabama, and our company thinks that the fee you suggést is a little
high; but T have decided that 1 will pay $1.000 to you as your fee, if you
are successful in getting the bonds restored to the Illinois Surety Company
without any strings. What I mean by that is that I do not want to be re-
quired to give another surety bond and pay annual premiums to the company
for getting our bonds from the state treasurer. 1 think they should be de-
livered to us, and if you can procure that by legislation, or by satisfying the
present official who has charge of these bonds that under the law we are en-
fitled to the return of the bonds, and they are returned to us, I will give
you a fee of 81,000. If you are not successful, I don’t think we should pay
you anything; and, if these terms are satisfactory to you, you can proceed
with the matter.”

No definite time having been fixed by the contract for its perform-
ance, the law would grant a reasonable time. It further appears from
the correspondence that the Illinois Surety Company paid to Meyer &
Goldman $500 for their expenses in attending the Legislature in se-
curing the passage of the act designed to enable the company to with-
draw these securities. The act of the Legislature was passed; but
still the company failed to secure the return of the bonds. It is true

254 F.—13



194 254 FEDERAL REPORTER

that on July 6, 1915, one of the interveners wrote to the president of
the company that he had succeeded in passing the bill through the
Legislature, and felt that he had fairly earned the fee of $1,000; but
immediately thereafter, on July 10, 1915, the president of the com-
pany wrote to Meyer & Goldman that he had no objection to the fee
of $1,000 if Meyer & Goldman secured the return of the bonds, and
in this letter agreed to pay the expenses, not to exceed $500, and con-
cluded his letter by saying:

“If this is satisfactory to you, you can proceed at once to Montgomery and

take up this work of securing the legislation as outlined in your letter to me
of July 6th.”

On August 7th, ‘intervener Goldman advised by letter that the bill
had been signed, and asked for a check for $1,000 and a check for
$250, balance of expense money. On August 9th, the president of the
surety company acknowledged receipt of this letter and stated:

“The $1,000 I will send you as soon as the Illinois Surety Company re-

ceives its bonds, now in the hands of the treasurer of your state, as per my
letter to you of December 30, 1914.”

Accepting this as satisfactory, it appears from the correspondence
that on September 27, 1915, Goldman went to Mpntgomery for the
purpose of attempting to secure the return of the bonds and calling
upon the insurance company for further directions as to how to pro-
ceed. The company replied to this letter under date of October 5,
1915, and from that date forward until the Illinois Surety Company
was dissolved in April, 1916, more than six months later, there does
not appear to have been any efforts made by Meyer & Goldman to se-
cure the return of these bonds. A reasonable time certainly elapsed
before the receiver was appointed.

The court is of the opinion, and so holds, that the interveners are
not entitled to any equitable lien upon the funds. An equitable lien
may arise by express agreement or by implication. There is clearly
no agreement for a lien in this case, because there is no intention ex-
pressed to appropriate as security for the debt the bonds on which the
lien is claimed. 25 Cyc. 665, 666. An equitable lien may arise by
implication, and such a lien arises where a party innocently and in
good faith, but under a mistake as to the condition of the title, ren-
ders services, makes improvements, or incurs obligations that are per-
manently beneficial to another’s property. 25 Cyc. 667.

There is no room in this case under the evidence to find that an
equitable lien arose by implication. The case of Barnes v. Alexander,
232 U. S. 117, 34 Sup. Ct. 276, 58 L. Ed. 530, and thé case of Mec-
Gowan v. Parish, 237 U. S. 285, 35 Sup. Ct. 543, 59 L. Ed. 955,
are not in conflict with the opinion here expressed, because in those
cases there was an expressed intention to give to the creditor an in-
terest in the property itself as security for the debt.
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NORFOLK BANK FOR SAVINGS & TRUSTS v. WHIPPLE.
(District Court, E. D. South Carolina, at Charleston. September 27, 1918.)
No. 177.

1. Courts €&=372(4)—FEDERAL CoURTS—FOLLOWING STATE DECISIONS.

In cases involving construction of contracts affecting interests in real
estate, even where, when the rights of the parties accrued, there was no
settled law of decision in the state establishing a rule of property bind-
ing on federal courts, such courts should, unless strongly convinced of
their error, follow the state decisions.

2. Logs AND LoGGING &=3(11)—CONSTRUCTION—CONDITION SUBSEQUENT—
CONVEYANCE OF STANDING TIMBER. .

A deed to standing timber, giving the grantee 10 years from the time
of commencing to cut within which to cut and remove the timber, vests
in the grantee a present estate in the timber trees, with the right to
begin cutting within a reasonable time from the date of the deed.

3. DEEDS &=145—CONSTRUCTION—COVENANT OR CONDITION.
If the language in a deed is of doubtful import, the court will con-
strue it as a covenant, for breach of which damages may be recovered,
rather than a condition working a forfeiture of the estate.

4. Locs AND LoGeING €&=3(14)—CONSTRUCTION—CONVEYANCE OF STANDING
TIMBER.
Failure of the grantee of standing timber to begin cutting the same
within 14 years held to terminate his estate therein, where under his
deed he was required to begin cutting within a reasonable time.

In Equity. Suit by the Norfolk Bank for Savings & Trusts against
C. S. Whipple. Motion for injunction denied, and bill dismissed.

Bryan A. Hagood, of Charleston, S. C., and Edward P. Buford, of
Lawrenceville, Va., for complainant.

L. D. Lide, of Marion, S. C, Townsend & Rogers, of Bennetts-
ville, S. C, and W, C. Miller, of Charleston, S. C., for defendant.

CONNOR, District Judge. The bill, answer, exhibits, and testi-
mony disclose the following case:

On January 30, 1899, H. R. Peele, being the owner of a tract of
land with the timber standing and growing thereon, containing 777
acres, in consideration of the sum of $400 conveyed the timber of
the dimensions named in the deed to the Cape Fear Lumber Company.
The deed contains the following clause:

“The said Cape Fear Lumber Company to have ten (10) years from time
they commence to cut the timber to cut and remove the same, and [if] at
the end of that time they have not removed said timber, then to pay six

per cent. upon the purchase price, they can have ten years longer to remove
the same.”

Thereafter, in August, 1904, and before the said lumber company
had cut or removed any timber from said land, it conveyed to the
Marion County Lumber Company all of its right, title, and interest
in and to the timber, with the right to cut and remove the same, con-
veyed by Peele. Thereafter, on December 27, 1910, and before either
of said companies had cut or removed any part of the timber, Peele con-

@&==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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veyed the land upon which the timber was standing, in consideration of
$4,600, to Ansel A. Gray, who, at the time of filing the bill herein, was
the owner thereof. On March 5, 1905, the Marion Lumber Company
executed a deed in trust to complainant, Norfolk Bank for Savings
& Trusts, conveying, among other timber rights and contracts, the
timber conveyed by Pecle to the Cape Fear Lumber Company, and by
said company to the Marion County Lumber Company, for the pur-
pose of securing a bond issue. On April 3, 1913, said Marion County
Lumber Company executed a second deed in trust, conveying the same
property, to secure an additional bond issue. There was, at the time
- of filing the bill, bonds secured by said deeds outstanding to the
amount of $50,000.

" On the 6th day of February, 1913, Ansel A. Gray instituted in the
court of common pleas of Marlboro county a suit against the Marion
County Lumber Company, for the purpose of removing the cloud from
the title to the standing timber. alleging that, by its failure to cut and
remove the timber on the land purchased by him from H. R. Peele
within a reasonable time, the title had reverted to plaintiff, etc. The
bill was dismissed by the circuit judge. Upon appeal to the Supreme
Court the judgment was reversed, and it was adjudged that by the
failure to commence to cut the timber in a reasonable time “the right
to cut was ended.” Gray v. Marion County Lumber Co., 102 S. C. 289,
86 S. E. 640. This decision was rendered October 15, 1915. On the
13th day of October, 1913, said Ansel A. Gray and defendant, C. S.
Whipple, entered into a contract whereby Gray agreed to sell and
Whipple agreed to buy the timber on the tract of land purchased from
Peele, provided that in the suit brought by Gray against the Marion
County Lumber Company it was adjudged that the title to the timber
was in Gray. If the suit resulted adversely to Gray, the contract was
to “terminate.” Whipple agreed to pay $3,000 cash and execute his
notes setured by mortgage on the timber for $6,000. He was to have
ten years from the date of the deed to cut and remove the timber.

On November 1, 1915, upon the decision of the case by the Su-
preme Court, Gray executed to Whipple, pursuant to the terms of the
contract, a deed for the timber, upon receipt of $6,000 cash and his
notes for $3,000. Whipple began to cut the timber, whereupon com-
plainant brought this suit. The jurisdiction of this court is based up-
on diversity of citizenship. All of the deeds and contracts referred
to were duly recorded in Marlboro county. Defendant shows, in
addition to the foregoing facts relating to the title to the timber, that
the deed in trust to the complainant, trustee, includes several other
lots of timber and timber contracts, the value of which is not shown;
that there is outstanding $40,000 of the bonds secured by the first
trust deed, and $20,000 of those secured by the second deed; that the
Marion County Lumber Company has surrendered its charter and
conveyed its property to the Marion County Lumber Corporation, a
Virginia corporation, which has assumed the payment of the debts of
the lumber company; that the officers of complainant had knowledge
of the pendency of the suit by Gray against the Marion County Lum-
ber Company, and of other suits pending in the courts of South Car-
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olina, involving the title to the timber covered by the deeds in trust,
and failed to intervene therein. It appears that Gray did not have
actual notice of the deeds in trust to complainant when he purchased
irom Peele. This is immaterial, because the deeds were recorded.
He had notice of, and purchased subject to, the deed from Peecle to
the Cape Fear Lumber Company.

It is not seriously contended that complainant, in respect to the first
deed in trust, is bound by the decree in the case of Gray v. Marion
County Lumber Company. Its deed was on record, and, if plaintiff
had so desired, he could, by substituted service, have brought it into
the record. As to the second deed, executed after the suit was in-
stituted, it would seem that it occupies the attitude of a purchaser
pendente lite and is bound by the decree.

[1] Counsel for complainant challenge the decision of the Supreme
Court of South Carolina, in the.case of Gray v. Lumber Company,
in respect to the extent to which it is binding upon this court, and its
value as a correct adjudication of the rights of the parties claim-
ing under the deed from Peele to the Cape Fear Lumber Company.
It is conceded that the title of complainant is dependent upon the
construction of that deed and the course pursued by the successors
in title to the land and the timber. Counsel insist that, conceding
the well-settled rule by which this court is required to follow the de-
cision of the state courts, upon which property rights, or rules of
property, are based, thé remedies afforded and modes of procedure
pursued in the federal courts, sitting as courts of equity, are not de-
termined by local laws and rules of decisions, but by general prin-
ciples, rules, and usages of equity having uniform operation in those
courts wherever sitting. Guffey v. Smith, 237 U. S. 101, 35 Sup.
Ct. 526, 59 L. Ed. 856. I do not understand that the decision in that
case drew into question or limited the well-settled rule laid down in
Burgess v. Seligman, 107 U. S. 20 (33), 2 Sup. Ct. 10; 27 L. Ed. 359,
and Kuhn v. Fairmont Coal Co., 215 U. S. 349, 30 Sup. Ct. 140, 54
L. Ed. 228, and followed in numerous other cases.

It is uniformly held that state Codes of Procedure, abolishing the
distinction between actions at law and suits in equity, with the results
which follow therefrom, do not limit or affect either the jurisdic-
tion or modes of procedure of federal courts in equity causes. The -
primary question to be settled in this case is whether the Supreme
Court of South Carolina has, by a current of decisions, so construed
deeds containing substantially the same language and provisions as
to make a rule of property in that state. The latest discussion of
the subject and classification of the cases coming within the rule
laid down in Burgess v. Seligman is found in the opinion of Mr. Jus-
tice Harlan in Kuhn v. Fairmont Coal Co., supra. The cases are cited
in the opinion in Highland Park Mfg. Co. v. Steele, 232 Fed. 10, 146
C.C. A 202

The questions ably discussed by the learned counsel for complain-
ant are: Should the court, in obedience to the decisions of the Su-
preme Court, adopt as binding upon its judgment the decision of the
Supreme Court of South Carolina in Gray v. Marion County Lum-

N
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ber Co., not as res judicata, but as prescribing a rule of property,
which the court should apply in this case? Gray v. Marion County
Lumber Co., is decided upon the authority of Minshew v. Lumber
Co., 98 S. C. 8, 81 S. E. 1027 (1914), in which a writ of error was
dismissed for want of jurisdiction. See 235 U. S. 685, 35 Sup. Ct.
202, 59 L. Ed. 424. While the deed construed in that case is not in
the exact language used in this, the court said:

“This case cannot be distinguished in any essential particular, either of
law or fact, from the particular case.”

After disposing of exceptions directed to the admissibility and
effect to be given to parol evidence, Mr. Justice Watts says:

“Under contracts of this character, the purchaser has only the right to
have a reasonable time to get the fruits of his purchase. He has no right

to enjoy, by indefinite extension, what would practically amount to a perpe-
tuity and deprive the owner of the enjoyment of his property.”

The learned justice says:

“It has been decided by this court in Flagler v, Lumber Company, 89 S. C.
328, 71 8. E. 849 (1911), McClary v. Lumber Company, 90 8. C. 153, 72 8. E.
145 (1912), and Atlantic Coast Realty Company v. Litchfield, 90 8. C. 363, 73
S. B. 182 [728], that the grantee must begin the removal of the timber within
a reasonable time, and it follows, as a natural, logical, and irresistible se-
quence that, upon the failure to commence the removal within a reasonable
time, the estate op interest granted is terminated and the interest granted re-
verts to the grantor or his privies.”

An examination of the cases cited discloses that in each of them
the grant of the timber is followed by a limitation upon the time
within which the grantee may cut and remove the timber, fixed by
reference to the time at which it “begins cutting and removing,” fol-
lowed by a clause extending the time limit upon the payment of in-
terest on the ptirchase price. We thus see that, from 1911 until the
decision of the Gray Case (1915), the court has uniformly held that
deeds conveying standing timber, coupled with the language found
in the deed from Peele to the Cape Fear Lumber Company, conveyed
to the grantee a determinable or qualified fee to the timber which
determined upon the expiration of the period fixed by reference to
the time the grantee began to cut and remove the timber. It will be
observed that, in the cases cited, the construction of the language was
essential to a decision of the case. In each case it was strenuously
insisted that the timber was conveyed in fee, and that, by the fail-
ure to cut and remove within the time limit, the title did not revest
in the grantor. It is in evidence in this case that learned counsel so
advised the complainant. Such has been, at all times, in South Car-
olina and other states, the contention of counsel representing the tim-
ber companies.

In Rogers v. Marion County Lumber Corporation (S. C.) 93 S. E.
1055, the court in a per curiam opinion treats the question as closed
—the law settled. The decisions of the Supreme Court of South
Carolina place the question clearly within the rule of stare decisis.
Complainant insists that the law was not so settled at the date upon
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which its right accrued. In Kuhn v. Fairmont Coal Co., supra, it is
said :

“Where, before the rights of the parties accrued, certain rules relating to
real estate have been so established * * * as to become rules of property
and action in the state, those rules are accepted * * * as authoritative
declarations of the law of the state.”

This limitation, in respect to the time at which the “rights of the
parties accrued,” as related to the time when the “rule of property”
was “established,” invites recurrence to the dates of the deeds and the
South Carolina decisions. The deed from Peele to the Cape Fear
Lumber Company bears date January 30, 1899. Accepting the South
Carolina rule as to the reasonable time within which the grantee,
or its assigns, should begin to cut at approximately 12 years, the right
of complainant to demand the extension of time accrued in 1911
Gray did not bring his action against the Marion County Lumber
Company until February 6, 1913. While defendant entered into an
executory contract with Gray for the purchase of the timber, he did
not acquire such title as Gray had, and pay the purchase price, un-
til November 1, 1915, subsequent to the decision by the Supreme Court
holding that complainant’s title to the timber had determined at the
date when the suit was brought, January 27, 1913.

In the Flagler Case, decided in 1911, it is said that the question
presented, the construction of a timber deed containing language
from which the court found that the parties intended to place a time
limit to the right to cut and remove the timber, had not theretofore
been before the court. It was there distinctly held that when such
intention was expressed in the deed, or could be reasonably inferred,
the grantee did not take an absolute fée, but that he was bound to
commence the removal of the timber within a reasonable timg. Judge
Rucker, after reviewing the cases relied upon by defendant to sus-
tain its contention, and decided cases in other courts, thus states the
conclusion :

“Suffice it to say that we are of opinion that, both by the inherent reason
of the thing, as well as by authority, the true rule is that, wherever it is
apparent in a contract that the parties had in view some time for the com-
mencement of the removal of the timber, which intent was not embodied in
the * * * . contract, the law will presume, and will enforce, that such

commencement of the removal of the timber shall be within a reasonable
time from the date of the contract.”

The court reversed the decree of the trial court dismissing the bill,
and remanded the case, with direction to the court to take testimony
and ascertain what would be a reasonable time. The language of the
extension clause in the deed before the court was, in all essential re-
spects, the same as in this. The grantee was given 10 years from the
time when it began cutting and removing, with the right to an exten-
sion upon payment of interest. The deed bore date June 10, 1899.
Every subsequent decision has been consistent with that made in the
Flagler Case. It will be observed that the court did not hold that the
time elapsing between the date of the deed and the decision was un-
reasonable. It left the question open for determination of the trial
court, upon testimony, as a question of fact,
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Conceding, for the present, that at the time the right of complain-
ant to tender the interest and demand the additional time accrued the
decisions of the South Carolina court had not established a rule of
property applicable to complainant’s deed, and that the decisions there-
after made are not to be “accepted as authoritative declarations of the
law,” the question is presented whether the case falls within the other
classifications made by Judge Harlan, in which he says:

*“It is not only the right, but the duty, of the federal court to exercise its
own judgment, as when the case depends upon the principles of general ju-
risprudence. * * * For the sake of comity, and to avoid confusion, the
federal courts should always lean to an agreement with the state court, if the
question is balanced with doubt.”

It is suggested that, while the timber deed conveyed real property
situate in South Carolina, and in so far as the kind and quality of
estate is conveyed the decisions of the court of that state are rules of
property, the question presented here involves the construction of a
superadded contract prescribing the terms upon which a valuable right
may be enjoyed, which should be construed by this court upon prin-
ciples of general jurisprudence—the intention of the parties. The
distinction is stated in Kuhn v. Fairmont Coal Co., supra, and a num-
ber of illustrative cases commented upon. The learned justice says:

“There are adjudged cases involving the meaning of written contracts hav- )
ing more or less connection with land that were not regarded as involving a
rule in the law of real estate, but as only presenting questions of general
law, touching which the federal courts have always exercised their own

judgment, and in respect to which they are not bound to accept the views of
the state courts.”

The opinion, and the dissenting opinion of Mr. Justice Holmes, con-
tain an interesting and exhaustive discussion of the question in the
light of the decided cases. Certainly, for the reasons strongly stated
by Judge Dayton in Kuhn v. Fairmont Coal Co. (C. C.) 152 Fed. 1013,
the federal courts should, unless strongly convinced of their error,
follow the decisions of the state courts upon the questions presented,
and upon the decisions of which the rights of the parties depend.

[2] In his opinion the learned District Judge has made a full and
valuable collection of illustrative cases. This view of the case opens
up for examination the very interesting questions presented and ar-
gued with marked ability by counsel for complainant. They chal-
lenge the decision of Gray v. Lumber Co., supra, and the cases upon
which it is based. To state the contention in the language of the
brief:

“A present estate in the timber vested in the Cape Fear Lumber Com-
pany, immediately on the execution of the deed from H. R. Peele, which

has passed by mesne conveyances to the plaintiff, by virtue of the deed in
trust.”

This may be conceded. The best considered authorities so hold.
From this proposition it is argued that such estate is not one which is
determinable by operation of law for failure of the grantee, or its
assigns, to commence the cutting and removal of the timber within
a reasonable, or any other, time,
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An examination of the opinions of courts, dealing with timber deeds,
containing limitations upon the time for cutting and removing, dis-
closes a purpose to give to them a construction, effectuating what the
court finds to have been the intention of the parties, and to conserve
the rights of both parties resort to analogies, sometimes resulting in
confusion. The early cases in states wherein the cutting of timber
was conducted by corporations operating large mills, buying standing
trees from the owners of the land, either with or without a provision
fixing the time within which they were to be cut and removed, disclose
different views and variant constructions. By some it is held that no
title vests in the trees until they are cut, and that therefore only such
as are cut and removed within the time fixed pass to the grantee.
Strasson v. Montgomery, 32 Wis. 52. It is said:

“Such deed does not immediately pass the title to the trees, and is not a
sale, or a contract for a sale or interest in land, but an executory contract
for a sale of chattels, to take effect when the trees are cut and severed from

the land, with a license to enter and cut during the time fixed.” Fletcher v.
Livingston, 153 Mass. 388, 26 N. E. 1001.

By other courts-it is held that, upon failure to cut within the time
limited by the deed, the title to the standing trees, or such of them as
remained uncut, does not revert to the owner of the land, but remains
in the grantee of the trees; that the failure to cut within the time lim-
it did not work a forfeiture of the estate; that the license to enter and
cut expired at the end of the time fixed. This construction left the
owner of the trees in the position of having title to timber trees stand-
ing and growing on the lands of the grantor, with no right to enter
and cut them. It was said that in such cases, by entering upon the
land, the owner of  the trees committed an actionable trespass; the
damage recoverable was the injury to the soil, in making the entry—
not the value of the trees cut and removed.

The conclusion to which other courts came -was that the title to the
timber vested in the grantee, with the condition annexed that if it was
not cut and removed within the period fixed by the deed, or, if no
time was fixed, within a reasonable time, the title to the timber not
cut and removed reverted to the owner of the land or his grantee.
The Supreme Court of Michigan, in Williams v. Flood, 63 Mich. 493,
30 N. W. 96, said:

“It is not very important to discuss the exact nature of plaintiff’s rights
under the written contract. Whatever they were, they included an abso-
lute sale of all the timber described, subject only to such qualifications of the
right of removal as the contract mentions. At most, this condition would

only operate by way of forfeiture. The timber had all been paid for, and
all belonged to plaintiff, unless lost by that forfeiture for nonremoval.”

In Bunch v. Elizabeth City Lumber Co., 134 N. C. 121, 46 S. E.
24, the question in respect to the construction of a timber deed, with
a clause limiting the time for cutting computed from the time the gran-
tee began to cut, was first presented to the Supreme Court of North
Carolina. It was argued on petition for rehearing, by eminent and
learned counsel. Mr, Justice Walker reviewed the authorities, reach-
ing the conclusion that the deed vested a present title to the timber in
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the grantee; that the right to cut and remove was limited to a rea-
sonable time; that, upon the failure to begin to cut within such time,
the title reverted to the grantor. This decision was rendered in 1903.
He says:

“It is well settled on principle and by authority that the legal effect of
the instrument is that the vendor thereby conveyed to the vendee all of
the trees and timber on the premises which the vendee should remove there-
from within the prescribed time, and that such as remained thereon after
that time should belong to the vendor or to his grantee of the premises.”

In Midyette v. Grubbs, 145 N. C. 85, 58 S. E. 795, 13 L. R. A. (N.
S.) 278 (1907), Mr. Justice Hoke reviews the decided cases and says:

“It may now be taken as settled that growing trees are a part of the realty,
and a contract to sell and convey them, * * * must be reduced to writing.
These authorities also clearly establish that, on the expiration of the time
stated in such a contract within which the timber may be removed, all right
in the vendee shall cease and determine, and the estate in so much of the
standing timber as has not by that time been severed shall revert to the vendor;
and both positions are upheld in numerous and weli-considered cases in other
jurisdictions.”

See Hawkins v. Lumber Co., 139 N. C. 162, 51 S. E. 852; Lumber
Co. v. Corey, 140 N. C. 467, 53 S. E. 300; Hornthal v. Howcott, 154
N. C. 228, 70 S. E. 171; Jenkins v. Lumber Co., 154 N. C. 357, 70
S. E. 633.

In a very able and well-considered opinion by Judge Keith, in
Wright-Young v. Camp. Mfg. Co., 110 Va. 678, 66 S. E. 843 (1910),
after a thorough examination of the decided cases, the court adopted
the opinion of those courts which held that the deed conveyed an es-
tate in the timber, subject to be divested, and revert to the grantor,
upon failure to cut and remove within the time fixed in the deed, or
a reasonable time. He thus concludes the discussion:

“Looking to the whole deed, and all of its provisions must be considered
in order to arrive at its proper construction, we are of opinion that it was
not the intention of the parties to give an absolute and unconditional title
to the timber, but only such as was cut and removed within the time limited
by the deed, and such extensions thereof as the grantee was entitled to de-

mand upon a fair construction of the deed, or as might be agreed upon be-
tween the parties.” -

In that case the deed was executed January 24, 1895, with a limit
of five years to cut and remove the timber, and the right to demand
an extension “as long as the grantee might desire,” upon payment of
interest on the purchase price. At the end of five years the grantee
paid the interest, and continued to do so for four years, when the
grantor refused to accept further interest and sold to another person,
who began to cut the timber. The lumber company brought suit to
enjoin the cutting. Although the contract gave the grantee the right
to demand an extension of time “as long as it might desire,” such
right was construed to mean “a reasonable time.” Quoting with ap-
proval the language used in McIntyre v. Barnard, 1 Sandf. Ch. (N. Y.)
52, the learned president said:

“It is only by this construction that we can give full scope to the whole in-
tention expressed by the instrument; end at the same time we relieve it
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from the irrational consequences to which the defendant's construction in-
evitably leads.”

The effect which would follow from the contention that these deeds
impose permanent burdens upon timber lands, and prevent the owner
from bringing them under cultivation or other use to which they are
adapted, does violence to the intention of the parties, and imposes such
burdens upon the lands of the grantors as greatly to diminish, if not
destroy, its value. ‘

The court, in that case, noting that nine years had elapsed since
the execution of the deed, gave the lumber company one year within
which to cut, from the filing of the decree. This case was cited with
approval by the same learned judge in Brown v. Surry Lumber Co.,
113 Va. 503, 75 S. E. 84. There were, in that case, facts which dif-
ferentiated it from the Wright-Young Case, but the court adhered to
the construction of the deed announced in the first case. Quigley
Furniture Co. v. Rhea, 114 Va. 271, 76 S. E.. 330. ]

In Smith v. Ramsey, 116 Va. 530, 82 S. E. 189, Judge Buchanan re-
fers to the great “diversity of judicial decision” in the construction of
timber contracts, not only in different jurisdictions, “but the decisions
of the same court have not always been uniform.” He discusses the
“vexed question,” citing the Wright-Young and the Rhea Cases, supra.
He concludes:

«“Those decisions would seem, therefore, to settle, if decisions can settle
a question, that the provisions in such contracts for the cutting and removal
of the timber within a fixed period are not covenants, but conditions.”

In Adkins v. Huff, 58 W. Va. 646, 52 S. E. 773, 3 L. R. A. (N. S))
649, 6 Ann. Cas. 246, Huff conveyed to Adkins a tract of land, re-
serving and excepting the timber, giving 34 months from the date of
the deed to cut and remove the timber. Eliminating conditions which
came into the situation after the date of the deed, the grantor not
having cut and removed the timber within the period fixed, the grantee,
claiming that the title to the timber became absolute in him, began to
cut. The grantor, claiming under the reservation, applied to the court
for an injunction, which was granted. Upon appeal the decree was
reversed and the bill dismissed. Judge Poffenbarger said:

«“The authorities are practically uniform in holding that an instrument
granting standing timber, and containing a clause requiring or permitting it
to be removed within a specified time from the date of the grant, gives no ab-
solute and unconditional title to the property. Some courts hold the right of
the grantee to be a license, others a lease, and others a defeasible title to
the timber. By the great weight of authority it is determined that no right
or title exists in the grantee after the expiration of the time specified in the
deed or contract.” :

In support of this conclusion a large number of cases from the
courts of Vermont, Michigan, New York, Minnesota, Massachusetts,
Wisconsin, Ohio, and Maine are cited. Holding that the same con-
struction should be given a reservation as a conveyance of timber
with a time fixed for cutting, the court enjoined the grantor claiming
under the reservation from cutting after the expiration of the time
limit. The judge said obiter that if no time for cutting was fixed,
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and the deed contained apt words to convey a fee, the title was “ab-
solute and unconditional,” citing cases from Alabama and Michigan.

In Keystone Lumber & Mining Co. v. Brooks, 65 W. Va. 512, 64
S. E. 614, Judge Brannon cites Adkins v. Huff, supra, but appears
to reject the conclusion reached. He does not overrule it, but, with
all deference to the learned judge, I am unable to reconcile much that
he writes, or his conclusion, with the decision in that case. It may be
that the two decisions may be reconciled by noting the construction
placed on the language of the two deeds, The inference which I draw
from the opinion is that the learned judge leaned to the view that
the language used in timber deeds fixing a time within which the tim-
ber was to be removed is to be construed as a covenant on the part
of the grantee, and not a limitation or condition subsequent. The
argument of counsel for complainant in this case finds much support
in Judge Brannon’s opinion.

It is held by Judge Rose in Cullen v, Armstrong (D. C.) 209 Fed.
704, that according to the decision of the Maryland court a contract
for the sale of standing timber, or, as he describes it, a “timber leave,”
is personal property; it is bought and sold as goods, wares, and mer-
chandise.

I have, at probably unnecessary length, reviewed the decisions in
the state courts in this circuit, because of my very high regard for
the learning of the justices, and a careful consideration which they
have given to the construction of these timber deeds, and for the
additional reason that I deem it important that the decisions of the
state and federal courts in this circuit shall be uniform.

If the time at which the rights of the lumber companies, purchasing
timber and operating large mills in these states, be fixed at the date
of the deeds, between the years 1895 and 1905, approximately, rather
than at the dates at which the right to demand extension of time for
cutting and removing—1905 to 1915, approximately—it will be found
that in neither of the states had there been such a number of cases
decided as to constitute authoritative declarations of the law control-
ling the federal courts. If the date of the deeds be adopted as the
time when the right of the parties accrued, the question presented in
this and other cases coming before the District Courts in this district
must be treated as open to the independent judgment of the federal
court, observing the principle announced in Kuhn v. Fairmont Coal
Co., supra. .

[3] In the very carefully prepared brief of counsel for complain-
ant it is contended that the courts of South Carolina, and therefore
Virginia and North Carolina, have fallen into error in holding that
the clause fixing the time within which the timber shall be cut and
removed is a condition subsequent, and that failure to comply with
such provision works a forfeiture of the estate in the timber; that
such language should be construed to be a personal covenant on the
part of the purchaser to cut and remove the timber within the time
prescribed. It is well settled that, if language is of doubtful import,
the court will construe it to be a covenant, for breach of which dam-
ages may be recovered, rather than a condition working a forfeiture
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of the estate. King v. N. W. R. R. Co., 99 Va. 623, 39 S. E. 701;
Bangert v.'Roper Lumber Co., 169 N. C. 628, 86 S. E. 517. 1In the
last-cited case, in which there were two dissents, the court held that,
under the terms of the deed, payment was not required in advance.
The further contention is made that, if the provision be construed
as attaching to the estate a condition subsequent, the failure to com-
ply with its terms does not work a forfeiture until action is taken
by the party entitled to take advantage of the breach, as by re-entry,
notice, or otherwise—that failure to do so operates as a waiver of the
breach; that a court of equity will not lend its aid to enforce a for-
feiture of a condition subsequent. Authorities are cited sustaining
these positions.

Language is used by some of the courts indicating that they treat-
ed the clause limiting the time for cutting the timber as creating a
condition subsequent. It would seem, however, that the better inter-
pretation of the opinions leads to the conclusion that they likened
the deeds, and the estate conveyed to a base or qualified fee. Bunch
v. Lumber Co., supra. This estate is defined by Blackstone as:

«Quch a one as has a qualification subjoined thereto and which must be de-

termined whenever the qualification annexed to it is at an end.” 2 Com.
147 (*109).

In the note to Jones’ Blackstone, the case of Wiggins Ferry Co.
v. Ohio & M. Ry. Co., 94 Ill. 83, is cited. It is said of this character
of estate: ’

“It is true the estate here may not endure forever; it may be determined
by the failure to use and employ the rights and easements granted in the
manner prescribed in the grant; but if they shall be so used and employed

the grant is forever. And this seems to meet Blackstone’s definition of a
qualified or base fee.”

Tt is also said that the estate created by the conveyance is not prop-
erly an estate on condition, either precedent or subsequent, but a base
or qualified fee. Kilpatrick v. Graves, 51 Miss, 432.

Chancellor Kent defines a qualified base or determinable fee as:

“An interest which may continue forever, but the estate is liable to be de-

termined without the aid of a conveyance, by some act or event circum-
scribing its continuance or extent.” Com. IV, *9.

Mr. Justice Walker states the proposition clearly, saying:

“In no event should we give a construction to the instrument which will
confer any greater right or estate than is commensurate with the ob-
ject and purpose of the parties, as expressed in it.” Jenkins v. Lumber Co.,
supra.

It is manifest that these “timber contracts” are sui generis, and in
the effort to construe them by analogy to deeds, or instruments con-
veying land, difficulties are encountered. The courts which adopt
the view of the South Carolina court, that an estate vests in the gran-
tee upon the delivery of the deed, with a limitation upon the time for
cutting and removing, hold that upon the expiration of such time the
title “determines,” “reverts,” or use equivalent terms, excluding the
idea that the clause fixing the time creates a condition subsequent.
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I have given to the well-considered argument of counsel carefut
consideration. They are confronted, however, with the fact that the
Supreme Court of South Carolina, in accord with the large majority
of other state courts, especially in this judicial circuit, has, by an un-
broken line of decisions, held that the title to the timber of the Cape
Fear Lumber Company, and its assignee, determined upon the failure
to cut and remove within a reasonable time, and that such time had
elapsed before Gray brought his suit against the Marion County Lum-
ber Company, or it made a tender of the interest and gave notice of
the additional time required. This court is asked to disregard the
decision of the South Carolina court, and hold that complainant is the
owner of the timber under the deeds in trust executed by the Marion
County Lumber Company, and that defendant, purchasing from the
owner of the land subsequent to the decision of the Gray Case, be
enjoined from cutting. To so hold would do violence to the wise and
salutary rule prescribed by the Supreme Court of the United States in
Kuhn v. Fairmont Coal Co., supra, that—

“To avoid confusion, the federal court should always lean to an agreement
with the state court, if the question is balanced with doubt.”

The wisdom of this rule followed by the federal courts is illustrated
by the situation presented in this case, and other timber contracts, or
deeds, of the same character. It appears from the state reports that
parties and corporations holding deeds for timber on extensive tracts
of land, in the South Atlantic states, containing clauses limiting the
time for cutting, differing in some respects, but substantially similar,
have strongly pressed upon the state courts the contention made here.
The opinions of the judges in the cases cited, and many others, dis-
close a careful, anxious effort to give to the deeds a fair, reasonable
construction. As said by Judge Keith, “looking to the whole deed,
and all of its provisions,” and “avoiding irrational consequences,” they
have reached the conclusion that—

“It was not the intention of the parties to give an absolute and uncondi-
tional title to the timber, but only such as was cut * * * within the time
limited by the deed, and such extensions thereof as the grantee was entitled

to demand upon a fair construction of the deed, or as might be agreed upon
between the parties.”

While I am not inadvertent to the fact that other courts have held
to the contrary, I concur in this construction. .

It is urged that in Crown Orchard Co. v. Dennis, 229 Fed. 652, 144
C. C. A. 62, the Court of Appeals of this circuit rejected the con-
struction placed upon the timber deeds by the South Carolina court
in the Flagler and Minshew Cases, and adopted, as its independent
judgment, the rule laid down in the Prettyman Case, 97 S. C. 247, 81
S. E. 484, resulting in the conclusion that, when the extension clause
gave such additional time as the grantee “might desire,” the doctrine
of reasonable time could not be applied; that the right to cut and
remove was unlimited. It will be noted that in the Prettyman Case
the circuit judge of the state court, in his decree, said that when such
time was granted as the grantee “might desire,” in “unambiguous and
express terms,” the “reasonable time” rule did not apply; that “when
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the parties speak for themselves the court cannot imply.” The learn-
ed judge fixed the additional time to cut at 10 years, because “that was
the time demanded by the grantee.” He says: “The plaintiff had thus,
by its notice, fixed the duration of the extension.” A reasonable con-
struction of the language of the circuit judge justifies the argument
that he was of the opinion that the language of the deed excluded the
application of the “reasonable time” rule. The Chief Justice in a per
curiam opinion says that, “for the reasons therein set forth, the judg-
ment is affirmed.” Judge Watts, in his dissenting opinion, suggests
that, by adopting the decree ““as the judgment of this court,” it was
committed “to a decision and a policy that will be far-reaching in its
effect and prejudge other cases of similar character.” This case was
strongly pressed upon the federal court in the argument of the Crown
Orchard Case. Judge Knapp says:

“It is not necessary for us to affirm that the Prettyman Case established a
rule of property in South Carolina which we are bound to apply. We follow
it upon the question in dispute, not merely out of deference to the court

which decided it, but because the decision commends itself to our judgment
as just and correct.”

From this language it is argued in this, and other, cases that this
court is bound, as by an authoritative declaration of the law, to hold
that the Cape Fear Lumber Company and complainant, its assignee,
is entitled to an unlimited and unlimitable time to cut and remove the
timber. The language quoted, without limitation, is capable of that
construction. It may be suggested that, in saying that the judgment
in the Prettyman Case was “for the reasons given” affirmed, the Chief
Justice was referring to the fact that the period of 10 years was
fixed because, as stated by the circuit judge, that was the time fixed by
the plaintiff, thus limiting the scope of the per curiam opinion of the
court. However this may be, it is manifest that the learned judge in
his opinion in the Crown Orchard Case did not intend to hold that
. the deed conferred an unlimited time to cut. He says that the exer-
cise of the right conferred by the deed “must be an honest and justi-
fiable desire, not a pretended or fantastic desire. In short, we take
the phrase to mean such additional time as may be reasonably desired
by the party having the right to an extension.” The court remanded
the case, with direction to the court below to fix the time, etc.

Referring to the Prettyman Case, supra, it is worthy of note that the
decision was rendered on April 23, 1917, and the decision in the
Minshew Case on April 27, 1917. Judge Watts, who wrote in the
Minshew Case, makes no reference to the decision in the other case,
although he reviews all of the other decisions of the court relating to
the construction of timber deeds. There were differentiating facts in
the cases. As we have seen, the Minshew Case is cited as the author-
itative declaration of the law in the Gray Case.

I have given to the language used by the court in the Crown Orchard
Case careful consideration, and said this much to exclude the sugges-
tion that I did not regard it as controlling authority in like cases. I
shall indulge the hope that my decree in this may be reviewed, so that,
without regard to the conclusion reached, the District Judges in this
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circuit, and the parties who have large interests involved in such con-
tracts, may be advised what construction the federal courts will place
upon these deeds.

[4] I conclude that the deed from Peele to the Cape Fear Iumber
Company vested in the grantee a present estate in the timber trees,
with the right to begin cutting and removing them within a reasonable
time computed from the date of the deed; that, upon failure to begin
cutting within such time, the title to, and estate in, the timber deter-
mined and reverted to the owner of the land or his grantee, Gray;
that, by the failure to begin cutting the timber within the time elapsing
between the date of the deed and the.institution of the suit by Gray
against the Marion County Lumber Company—14 years—the right,
title, and estate to the timber vested in the lumber company, and such
rights as vested in complainant by virtue of the deeds in trust deter-
mined and reverted to Gray, the owner of the land; that by the deed
from Gray to defendant he became the owner of the timber, with the
right to cut and remove it, according to the terms and provisions of
the deed under which he claims.

This construction of the deed disposes of several interesting ques-
tions discussed by counsel, upon the theory that defendant’s title was
dependent upon a forfeiture wrought by breach of a condition sub-
sequent. It also renders unnecessary the discussion of questions pre-
sented by defendant. _

The motion for an injunction is denied, and the bill dismissed, at
the cost of complainant,

N

AMMON & PERSON v. NARRAGANSETT DATIRY CO., Limited.
(District Court, D. Rhode Island. December 12, 1918.)
No. 74.

TRADE-MARKS AND TRADE-NAMES &98—SUIT FOR INFRINGEMENT—RECOVERY
oF DAMAGES AND PROFITS.

The right to an injunction against the future use of a single word
forming part of complainants’ trade-mark, and which it afterward used
alone, does not carry the right to an accounting, covering time when such
word alone was only used by defendant in good faith, and on packages
clearly identified as its own.

In Equity. Suit by Ammon & Person against the Narragansett
Dairy Company, Limited. On complainants’ motion for entry of de-

cree.
See, also, 252 Fed. 276.

Edwards & Angell, of Providence, R. I., for plaintiffs.

Wilson, Gardner & Churchill, of Providence, R. 1., for defendant.

BROWN, District Judge. Though the opinion already filed (252
Fed. 276) holds that the plaintiffs are entitled to an injunction, and
that the defendant’s cross-bill must be dismissed, yet it appears that
the former Narragansett Dairy Company had used as a trade-mark

@==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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applied to goods the word “Queen” alone for about three years prior
to any use of the word alone by the plaintiffs as a trade-mark applied
to goods. This use by that company or by the defendant had been
very substantial and continuous in New England and elsewhere from
1909 to September 29, 1915, the date of plaintiffs’ notice to defendant;
such use being without fraudulent intent to imitate plaintiffs’ goods,
and so far as appears without actual deception of purchasers. This
has a most important bearing on plaintiffs’ right to an accounting of
profits and assessment of damages.

The goods of both these manufacturers were sold as their own prod-
uct to persons who ordered of them as manufacturers. While plain-
tiffs’ cartons for one-pound packages, bearing the word “Queen,” first
used in 1912, bore no marks indicating that Ammon & Person, the
plaintiffs, who were wholesalers and not manufacturers, were connect-
ed in any way with the goods, the cartons of the two corporations
were so conspicuously marked with their names as manufacturers that
it is impossible to believe that any purchaser of these either at whole-
sale or retail, could have supposed he was getting goods of the plain-
tiffs. Were it not for the earlier use of plaintiffs’ trade-mark, “Queen
of the West,” and evidence showing that this had been abbreviated to
the trade-name “Queen,” not used as a trade-mark before 1912, the
plaintiffs would be entitled to no relief.

By reason of differences in the facts, Hanover Milling Co. v. Met-
calf, 240 U. S. 403, 36 Sup. Ct. 357, 60 L. Ed. 713, seems insufficient
to support defendant’s cross-bill. Yet that case is important for the
recognition that it gives to the rights of one who, in good faith and
without notice, has built up a trade in a special territory, and to the
principle that the earlier adopter may not monopolize marks where his
trade has never reached, and where the mark signifies, not his goods,
but those of another. ‘

The plaintiffs’ contention that the word “Queen” alone had become
so associated with plaintiffs’ goods, that it meant to the public plain-
tiffs’ goods, and that therefore defendant’s profits are presumably due
to that meaning, finds little support in the evidence. The contention
is based rather upon a theoretical presumption than upon any substan-
tial testimony.

To apply in this case a presumption that purchasers who ordered
goods from the defendant’s factory, or who purchased goods packed in
defendant’s cartons (which could not be mistaken for plaintiffs’), did so
because of any knowledge of plaintiffs’ reputation or connection with
the goods, would be highly unreasonable. Presumptions are never al-
lowed against ascertained and established facts; when these appear,
presumptions disappear. Lincoln v. French, 105 U. S. 617, 26 L. Ed.
1189.

Hamilton-Brown Shoe Co. v. Wolf Bros. Co., 240 U. S. 251, 36 Sup.
Ct. 269, 60 L. Ed. 629, has slight application to the facts of the present
case. In that case of fraudulent imitation the court applied the prin-
ciple applicable in cases of tortious confusion of goods. 240 U. S. 262,
36 Sup. Ct. 269, 60 L. Ed. 629. It is to be noted that the exclusion
from an accounting of sales, where the infringing mark was accom-

254 F.—14
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panied by matter clearly indicating that the goods were of the defend-
ant’s manufacture, was affirmed. 240 U. S. 255, 260, 36 Sup. Ct. 269,
60 L. Ed. 629. See, also, Wolf Bros. Co. v. Hamilton-Brown Shoe
Co., 206 Fed. 611, 619, 124 C. C. A. 409. The rule applicable in cases
of confusion of goods exten’ds no further than necessity requires. See
cases cited in Bouvier’s Law Dict. (Rawle’s 3d Ed.) vol. 1, pp. 605, 606.

In Westinghouse Co. v. Wagner Mfg. Co., 225 U. S. 604, 618, 619,
32 Sup. Ct. 691, 696 (56 L. Ed. 1222), it was said:

“The inseparable profit must be given to the patentee or infringer. The

loss had to fall on the innocent or the guilty. In such an alternative the law
places the loss on the wrongdoer.”

But only in such alternative is the rule applicable. Whether such al-
ternative exists is a matter of fact, and not of law. It would be al-
together toco sweeping a proposition to say that, irrespective of par-
ticular circumstances, a court should hold that a sale of goods bearing
a trade-mark was due to such trade-mark; for it is familiar knowl-
edge that in the sales of many goods bearing trade-marks the trade-
mark is a negligible factor, and this would seem especially true of many
ordimary articles of consumption. Whether or not things which are
mixed can be separated cannot be determined as a matter of law. On
the contrary, in many cases it may be quite obvious that marks af-
fixed to goods could have played but an insignificant part in the sale.
As was said (225 U. S. on page 620, 32 Sup. Ct. 696 [56 L. Ed. 1222])
in the opinion last cited:

“The rule, however, is not intended to penahze the infringer, nor to give
the patentee profits to which he is clearly not entitled. So that where, by
general evidence, expert testimony, or otherwise, it is shown that his patent
is of relatively small value, it will often be possible to prove that, at the ut-
most, it could not have contributed to more than a given amount of the profits.
Lupton v. White, 15 Vesey, Jr., 432-440. In such cases, except possibly against
one who had concealed or destroyed evidence or been guilty of gross wrong,
the plaintiff’s recovery cannot exceed the amount thus proved, even though it
be impossible otherwise more precisely to apportion the profits.”

The burden is upon the plaintiffs to prove the existence of profits
attributable to their trade-mark and to demonstrate that they are im-
possible of accurate or approximate apportionment. 225 U. S. 622,
32 Sup. Ct. 691, 56 L. Ed. 1222.

The plaintiffs in this case are met by the fact that their trade-mark
“Queen of The West” and the trade-mark “Queen” are not the same,
but the resefnblance is partial. That the word “Queen” alone, when
applied as a trade-mark, did not mean to‘the public generally the goods
of the plaintiff, but did mean for a period of about three years before
the use of the trade-mark “Queen” the goods of manufacturers who
sold the goods as their own product and who had associated their
own name with the word “Queen” so conspicuously as to exclude any
reasonable presumption that the purchaser of cartons so marked, or
the purchaser from salesmen representing the manufacturers, or who
ordered their goods from the factory, could have been mistaken.

Under this state of things, it is evident that to call upon the defend-
ant to produce a specific account of the goods sold upon orders sent to
its factory, or taken by salesmen from purchasers who knew they
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were getting the defendant’s goods, would be inequitable, and that the
expense and burden of such an accounting would be wholly dispro-
portionate to any possible advantage that could result to the plaintiffs.
The plaintiffs must establish their right to the assistance of a court
of equity, not through the abstract propositions of law enunciated in
cases of a different character, but upon the facts of the present case.
There is no testimony that any mistake was ever made by purchasers.
There is affirmative evidence that no mistake was made to the knowl-
edge of the officials of the two Narragansett Dairy Companies.

The plaintiffs’ equity rests upon its showing of a prior use,of the
trade-mark “Queen of The West” and of the trade-name “Queen.”
It is a hardship to the defendant that it should be deprived of the
benefits of a trade-mark corresponding to the trade-name earlier used
in connection with plaintiffs’ business. The plaintiffs’ right to an in-
junction is not free from doubt, but seems justified in order to pre-
vent confusion likely to arise in the natural expansion of trade. 240
U. S. 420, 36 Sup. Ct. 357, 60 L. Ed. 713. In view of the peculiar
circumstances of this case, it seems both impracticable and inequitable
to impose upon the defendant the burden of an accounting or assess-
ment of damages. Ludington Novelty Co. v. Leonard, 127 Fed. 155,
62'C. C. A. 269; Rushmore v. Badger Brass Mfg. Co., 198 Fed. 379,
117 C. C. A. 255; G. & C. Merriam Co. v. Saalfield, 198 Fed. 369,
377, 378, 117 C. C. A. 245; Worcaster Brewing Corp. v. Reter &
Co., 157 Fed. 217, 84 C. C. A. 665; G. & C. Merriam Co. v. Ogilvie,
170 Fed. 167, 95 C. C. A. 423; Keystone Type Fdy. Co. v. Portland
Pub. Co. (C. C.) 180 Fed. 301, and cases cited.

While some of these cases relate to unfair competition rather than
to trade-mark infringement, yet they discuss principles which seem
equally applicable to both classes of cases in respect to the question of
an accounting, since the common law of trade-marks is but a part of
the broader law of unfair competition. See Hanover Milling Co. v.
Metcalf, 240 U. S. 413, 36 Sup. Ct. 357, 60 L. Ed. 713.

The plaintiffs’ draft decree is not in all respects in conformity with
equity rule 71 (198 Fed. xxxviii, 115 C. C. A. xxxviii). The defend-
ant’s proposed draft seems both to conform to the rule and to cover
all that plaintiffs are entitled to under this and the former opinion.

A decree in the form proposed by the defendant will be entered by
the clerk as of this date.

UNITED STATES v. SIXTY-FIVE CASES OF GLOVE LEATHER
(KEARPLUS & HERZBERGER, Claimants).

(District Court, N. D. New York. December 27, 1018.)

1. JUDGMENT &=299(1)—FINAL JUDGMENT—EXPIRATION oF TERM.

A District Court loses power over its own final judgments at the close
of the term at which rendered, if such term is not continued for the pur-
pose of the particular case.

2. DISMISSAL AND NoNSUIT ¢&»81(3)—“FINAL JUDGMENT '—REINSTATEMENT.

A docket entry of dismissal, made pursuant to an order of the District
Court intended to clear its docket of stale cases, held not a “final judg-

@&=For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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ment,” depriving the court of power to reinstate the cause, though the
term had expired.

[Ed. Note.—For other definitions, see Words and Phrases, Second Series,
Final Judgment.]

3. Di1syissaL AND NonNsurr €&=81(3)—REINSTATING CAUSE—IACHES,

Where, after a docket entry of dismissal was made under a general
order, the United States attorney put the case on the calendar at two
different terms, and it was postponed at the instance of defendant, or by
agreement, held, that restoration of the case to the docket cannot be
denied, on the theory that the United States was guilty of laches.

At Law. Proceeding by the United States for the forfeiture of
Sixty-Five Cases of Glove Leather, claimed by Karplus & Herzberger.
Application by the United States to revive and restore to the calendar
such cause, opposed by the claimants. Dismissal vacated, and cause
restored to docket.

This is an application to revive and restore to the calendar of this
court the above-entitled cause, to the end that the prosecution and
- trial thereof may be proceeded with. "The claimants oppose the mo-
tion or application mainly on the ground that the case has been dis-
missed by this court, and that, as the term at which dismissed had pass-
ed and ended before the application was made, the court is now with-
out jurisdiction or power to open and restore the case to the calendar,
or take any action in the case. Laches is also urged, and it is further
claimed that this court never acquired jurisdiction.

D. B. Lucey, U. S. Atty., of Ogdensburg, N. Y. :
Brown & Gerry, of New York City (Walter H. Dodd, of New York
City, of counsel), for claimants. :

RAY, District Judge. In 1912, a special agent of the Treasury De-
partment of the United States actually seized 65 cases of glove leather
which had been imported into the United States from Germany on
the ground same had been fraudulently undervalued. The goods be-
fore such seizure were in the actual possession of one Joseph Bondy at
Gloversville, N. Y, in the Northern district, who was the acting agent
of Karplus & Herzberger, of Germany, and who were the owners, con-
signors, and importers. :

An agreement was entered into hetween such importers, represented
by Mr. Bondy and the United States, acting through the Treasury De-
partment, by which $6,000 was to be and was deposited by such im-
porters with the collector of customs at Albany, N. Y., Northern dis-
trict of New York, as representing such goods and in place of same
and as representing their maximum value, and which agreement con-
tained the following:

“In event of any judgment of forfeiture or otherwise being obtained, or
in event that any liability arising from the importation of said merchandise
shall accrue to the United States, in so far as the said sum of $6,000 may be

applicable, it shall be applied to the satisfaction in settlement of such lia-
bility or judgment.”

The United States, acting by the agent of the Treasury, thereupon
relinquished and surrendered possession of the said glove leather to

G=T'or other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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said Bondy, representing Karplus & Herzberger, who disposed of such
property. The said $6,000 so deposited was subsequently paid over
to the collector of customs in the city of New York and is now in his
hands awaiting the final disposition of this case.

On the 16th day of January, 1914, this action was commenced for
the forfeiture of such glove leather on the grounds same had been
undervalued and a writ was issued. Same was returned with the fol-
lowing return indorsed thereon by the United States marshal:

“Not executed by direction of United States attorney. The claimant has filed

a bond for %6,000 to cover any damages which the government might re-
cover, and the defendants’ property was returned to them.”

The said $6,000 was then in the hands of the United States under
the agreement referred to. From November 10, 1914, when issue was
joined, until about February, 1918, no further action was taken. In
the meantime another case had been pending, involving some of the
question involved in this case, and there had been a change in the office
of the United States attorney for the Northern district of New York.

On the 14th day of November, 1917, this court, on its own motion,
made and entered a general order during the continuance of the Oc-
tober term held at Auburn, N. Y., wherein and whereby it was—

“Ordered, that in all cases at law now pending in the Northern district of
New York, or hereafter docketed and pending, and where action is not
stayed or enjoined by a court or a judge of competent jurisdiction, in which
no action has heen or is taken by the attorneys or parties, or either of them,
within the two years last past, or following such docketing in cases here-
after docketed, the same be dismissed for want of prosecution, without prej-
udice, and that the clerk enter in the docket of such cases the words ‘Dis-
missed W. P.’ which shall mean dismissed without prejudice: Provided,
however, that on application and motion of either party, and for cause shown,
such cause so dismissed may be revived, and its prosecution resumed or con-
tinued; and provided, further, that such ‘dismissal W. P.” in such cases shall
not make the clerk of this court responsible” for certain fees, etc.; “it appear-
ing that such docket fee is not taxable until the case is finally disposed of,”
ete.

The reason for this order and the action of the clerk under it was
to clear the docket of the court of old and stale cases many of which
had been settled or otherwise disposed of, but which appeared on the
docket of the court to be live cases. It is apparent from the order it-
self that it was not the purpose to finally dispose of the cases, or to
enter any final judgment or order of dismissal, but to leave such cases
open to be proceeded with on a proper showing. It is true no pro-
vision was Inserted in the order continuing the term or terms at or
during which such entries on the docket of the court might be made.
No formal orders of dismissal were made.

[1,2] The main question is: Has the court lost jurisdiction and
control of such cases, so that it is powerless to proceed with a case, if
“‘on application and motion of either party, and for cause shown,” the
court sees fit to revive and continue the prosecution of the case as
provided in the order itself. The terms of court in the Northern dis-
trict are fixed by statute, and one term continues until the beginning of
another; but the court may and often for certain purposes continues
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a term into and even far beyond another and succeeding term. In this
case the entry on the docket of the court, “Dismissed W. P.,”” was made
during the October, 1917, term which ended with the beginning of
the December, 1917, term. But in January or February, 1918, notice
of trial in this case was served, and not returned for the February,
1918, term, and the cause was put over that term by consent, and it
was again noticed for the April, 1918, term, and again adjourned to
the subsequent or October, 1918, term of this court. The order of this
court, above referred to and quoted in part, was not made on notice
to parties or their attorneys, and the attorneys for the claimants herein
state, what is undoubtedly true, that until during the October, 1918,
term they were not aware of such order. It is quite true, I think, that
a United States District Court may lose its power over its own “final”
judgments at the close of the term at which rendered, if such term is
not continued for the purposes of the particular case, or of particular
cases including the one in question. In Bronson v. Schulten, 104 U. S.
410, 26 1. Ed. 797, the court said:

“But it is a rule equally well established that after the term has ended all
final judgments and decrees of the court pass beyond its control,” ete.

In United States v. Mayer, 235 U. S. 55-67, 35 Sup. Ct. 16, 19, 59 L.
Ed. 129, the court said:

“In the absence of a statute providing otherwise, the general principle
obtains that a court cannot set aside or alter its final judgment after the
expiration of the term at which it was entered,” ete.

The docket entry of dismissal in the instant case as fully appears by
the order pursuant to which made was not a “final” dismissal or judg-
ment or disposition of the case, nor was it intended to be. On the
other hand, it was expressly provided in the order that the action
might be revived, and its prosecution proceeded with and continued,
on application and showing made. The purpose was to clear the
docket of stale cases, but not to deprive the parties of the right to be
heard and to proceed with their cases, if the court so ordered. The
power of the court to deprivé the parties of such right may well be
questioned. I think it a strained construction to hold that such dis-
missal was a final judgment in the case, and that such is not the effect
of the action taken. The other questions raised on this motién should
not be now disposed of, except that of laches.

[3] The record shows, as stated, that after such order was made
the United States attorney put the case on the calendar at two different
terms, and that the trial was postponed at the instance of the ‘defend-
ant, or, at least, agreement. The United States was not guilty of
laches certainly. The other questions should be raised and presented
at the trial. I express no opinion whether or not the court was with-
out jurisdiction by reason of the fact that by agreement of the par-
ties money was substituted for the property itself, and held by the
United States in place thereof ; the importer, on the faith and basis
of the stipulation and substitution, taking and disposing of the prop-
erty itself.

There will be an order vacating the dismissal and restoring the case
to the docket for trial in due course on due notice,
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BROWN v. SPELMAN et al.
(District Court, E. D. New York. June 3, 1918)

1. ARMY AND NAVY &»20—SELECTIVE SERVICE ACT—PROCEEDINGS BEFORE Lo-
CAL AND DISTRICT BOARDS.
~In view of the regulations promulgated by the President under the
Selective Service Act, local boards provided for by the act have the wid-
est possible latitude for the purpose of informing themselves of the truth
or falsity of statements made by registrants, and such boards are not
in any way restricted to what would be competent legal evidence in any
judicial proceeding.

2. ARMY AND NAVY &20—SELECTIVE SERVICE ACT—RELIEF IN COURTS.

The civil courts can grant relief from orders of local and district boards
provided for by the Selective Draft Act only where such boards have
acted without or in excess of their jurisdiction, or the proceedings have
been unfair, or show an abuse of discretion; hence, where the boards, in
disposing of registrant’s claim that he was over the age prescribed in the
act and that his name should be stricken from the list, followed the regu-
lations, etc., no relief could be granted by the courts.

At Law. Application by Sam Brown for writ of certiorari, or writ
of mandamus, directed to James J. Spelman and others, as members of
the Local Board for Division No. 35 of the Borough of Brooklyn, City
of New York, and Charles J. Plug, as Adjutant General of the State
of New York. Application denied.

Solomon 8. Schwartz, of Brooklyn, N. Y., for plaintiff.
Melville J. France, U. S. Atty., of Brooklyn, N. Y., for defendants.

GARVIN, District Judge. This is an application for a writ of cer-
tiorari, or a writ of mandamus, directing the defendants, who are
members of a local board in the city of New York, created under the
provisions of the act of Congress, known as the Selective Service Law,
approved May 18, 1917 (40 Stat. 76, c. 15), and the adjutant general
of the state of New York, to strike the plaintiff’s name from the list
of persons registered under the Selective Service Law, and asking that
a writ of prohibition be issued, restraining the defendants from in-
ducting the plaintiff into military service.

The petition sets forth that on June 5, 1917, the petitioner was over
the age of 31 years; that on that day he appeared before the registra-
tion board of the 158th precinct of the county of Kings, city and state
of New York, and stated to said board that he was born April 17,
1886; that three members of the board said that he would not have
to register, as he was past the age of 31 years; that one member, who
appeared to be the chairman of the board, after a telephone conversa-
tion with some one, informed the petitioner that he would have to
register on a doubt, but that, if it appeared subsequently that he was
not subject to registration, his name would be stricken from the roll;
that the petitioner, believing at the same time that he was not liable
to military duty under the Selective Service Law, so registered; that
he subsequently discovered that he was not liable to military duty un-
der the law, and made application in writing to local board for divi-
sion 35, of which the defendants Spelman, Walsh, and Pflug are mem-
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bers, to cancel his registration and to strike his name from the list of
persons certified for military duty, which the defendants refused to do;
that the petitioner then offered to produce witnesses to prove that
he was over the age of 31 years on June 5, 1917, but said defendants
refused to grant a hearing, at the same time stating to petitioner that
he would have to submit his claim and proof in writing; that the peti-
tioner has submitted his claim in writing to the said local board, and
also affidavits, made by himself and other persons, stating that he
was born on April 17, 1886; that said local board members subse-
quently informed petitioner that they had forwarded his claim and
affidavits to the adjutant general of the state of New York; that there-
after the petitioner received a communication from the adjutant general
of the state of New York requiring him to produce further proof of
his age, including a requirement to produce his birth certificate; that
the petitioner thereupon forwarded to the adjutant general his (peti-
tioner’s) affidavit, stating that he was not in possession of a birth cer-
tificate and could not obtain one, as the province in which he was born
is now under German occupation. In addition to this affidavit the peti-
tioner also forwarded to the adjutant general affidavits of other per-
sons who knew petitioner’s age; that with petitioner’s claim and proof
forwarded to the adjutant general as above set forth the local board
forwarded its finding of fact and its recommendation; that petitioner
was subsequently informed by the local board (which is made up of
three of the defendants as aforesaid) that the petitioner’s claim that he
was registered through error and not subject to military service has
been denied.

[1] A careful reading of the regulations promulgated by the Presi-
dent under the Selective Service Law indicates a clear intention on the
part of Congress that the proceedings before the local and district
boards shall not be conducted with the same regard for rules of evi-
dence as must be observed by the courts in determining issues pre-
sented. Section 95 of the selective service regulations reads in part:

“All affidavits and other written proof (not an integral part of the question-
naire) filed by the registrant, or by any other person in support of any claim
for exemption or discharge, whether of his or their own motion, or in response
to the requirement of the local or district board, must be legibly written or

typewritten on one side only of white paper of the approximate length, but
no longer than a page of the questionnaire.”

From this it appears that Congress did not intend that the boards
should consider only affidavits as proof. Section 101 of the selective
service regulations provides:

“In classifying registrants, local boards shall first examine the registrant’s
entries on the first page of the. questionnaire, and also the answers to the
queslionnaire and all other proof in the case, and shall proceed to classify the
registrant in accordance with the following rules.”

From this it is evident that Congress intended to give the local boards
the widest possible latitude for the purpose of informing themselves
concerning the truth or falsity of the statements made under oath by
registrants, and that the boards are not to be in any way restricted to
what would be competent legal evidence in any judicial proceeding.

[2] In the case at bar the three defendants who comprised local
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board 35 followed. section 61 of the selective service regulations care-
fully. The adjutant general acted in accordance with the law, after a
careful investigation, as is indicated from the papers presented by
petitioner himself. With its conclusions this court cannot interfere,
unless the case is brought within the provisions of Angelus v. Sulli-
van, 246 Fed. 54, 150 C. C. A. 280, which holds that:

“The civil courts can afford relief from orders made by such boards in any
case where it is shown that their proceedings have been without or in excess
of their jurisdiction, or have been so manifestly unfair as to prevent a fair
investigation, or that there has been a manifest abuse of the discretion with
which they are invested under the act.”

The members of the local board acted strictly in accordance with the
law, and the adjutant general, after a careful investigation, directed
that the registrant be held for military service.

The application must be denied.

SRERE et al. v. GOTTESMAN et al.
(District Court, S. D. New York. November 18, 1918)

JUDGMENT &=585(4)—MATTERS CONCLUDED—MATTERS WITHHELD.

Where a seller of pulp, to be delivered monthly, by letter expressly re-
pudiated and canceled the contract for defaults in payments, and the
purchaser afterward, in an action between them, unsuccessfully counter-
claimed for wrongful breach on grounds other than the letter, which
was not pleaded nor in issue, the judgment was a bar to a subsequent
action by him for failure to make further deliveries.

At Law. Action by Alfred A. Srere and Harry Srere against Meﬁ-
del Gottesman and David S. Gottesman. On motion by both parties
for direction of verdict. Verdict directed for defendants.

This action is upon a contract between the parties by which the defendant
agreed to deliver 4,800 tons of pulp to the plaintiff at $1.95 per 100 pounds,
deliveries to be monthly at 150 tons a month, beginning May, 1915, and
ending December, 1917. The contract contained the following provisions,
which are the only ones of importance: “Each shipment under this contract
to be considered as a separate contract, and default of one or more shipments
not to invalidate the rest of the contract.” Aguain: “If the buyer makes de-
fault in any payment, * * #* geller may at his option cancel future de-
liveries.”

In October of 1915 the parties had a difference as to the execution of the
contract, and correspondence passed between them, which it is not neces-
sary here to detail. The controversy resulted in a claim by the defendants
against the plaintiff in the sum of $3,482, for which they made clailn. On
February 3, 1916, the defendants wrote as follows to the plaintiffs: ‘“We have
repeatedly written you within the last few months regarding your account,
which is in a deplorably overdue condition. We now wish to serve notice on
you that unless settlement is in our hands not later than February 8th we
will cancel the balance of the contract in accordance with claim 10.” The
account referred to was for the sum mentioned, and was made up of three
items. Clause 10 is the clause already quoted, for cancellation.

As the controversy still continued, the defendants sued the plaintiff in
the Supreme Court of New York, and the cause was afterwards removed to
this court, claiming in the sum of $3,482.19 as the amount due under the con-
tract. To this the present plaintiffs (the defendants therein) counterclaimed
upon the contract in question. They laid the breach in the sixth article of
their counterclaim as follows: “That in or about the month of October, 1915,

¢C=For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes




218 254 FEDERAL REPORTER

the defendants not being in default under the terms of said agreement, the
plaintiffs notified defendants that they declined and refused o continue the
delivery of pulp under said agreement, and that they considered the same
terminated, and the said plaintiffs have ever since declined and refused to per-
form said agreement, to the defendants’ damage of $200,000.” The defend-
ants here required a bill of particulars of the default alleged in the said
sixth article, which was accorded by the plaintiffs here, and which consisted
of the correspondence which passed between the parties during the months of
?(’)ctober, November, and December, but did not set up the letter of February
, 1916. '

That cause came on for trial in this court before Judge Mayer, and resulted
in a verdict for the defendants here upon their complaint, but not for the
whole sum; their recovery being $2,209.29, two of the three items of their
claim being disallowed. The counterclaim was left to the jury, who found
against the plaintiffs here. It appears from the charge of Judge Mayer, as
indeed necessarily would have been so, that no question arose in that cause of
the letter of February 3, 1916. The defendants’ complaint in that suit was
filed on March 16, 1916, and the counterclaim in July, 1916, each of them, con-
sequently, after the letter of February 3d. On January 8, 1917, judgment
was entered in the former action for the sum of $2,029.29, without mention of
the counterclaim.

The present complaint sets up the contract and alleges the breach as fol-
lows in article fifth: “Said agreement being in full force and effect, and the
plaintiffs being entitled to deliveries of the said pulp during the year 1917
as therein provided, plaintiffs have neglected and refused to deliver the
monthly installments of 150 tons each of pulp due under said contract for
the months of January, February, March, April, and May, 1917, although re-
peatedly requested so to do, and on or about the 27th day of February, 1917,
defendants notified plaintiffs that they considered said agreement terminated,
and that no further pulp would be shipped thereunder, to the defendants’
damage in $200,000.”

The plaintiffs here introduce in evidence a letter of February 27, 1917, of
which the important part is as follows: “We have heretofore advised you
that, owing to your default under the contract, no, further pulp would be
shipped to you, and as all matters in connection with said contract, default
thereunder, and termination thereof were litigated in the action recently tried
in the United States District Court of this city, we do not see that there is
anything further to be said in the matter, as our relations have been com-
pletely terminated.” It is agreed that no deliveries were made during the
year 1917.

Delevan A. Holmes, of New York City, for plaintiffs.
Harold Nathan, of New York City, for defendants.

LEARNED HAND, District Judge (after stating the facts as
above). The plaintiffs attempted in the former action to recover upon
a repudiation of the contract through the October correspondence, and
failed. They necessarily exercised their putative option, arising by
virtue of that correspondence, to declare the contract at an end through
the defendants’ breach. This they might have done, had there been
such -a breach. Central Trust Co. v. Chicago Auditorium, 240 U. S.
581, 36 Sup. Ct. 412, 60 L. Ed. 811, L. R. A. 1917B, 580; Johnstone
v. Milling, L. R. 16 Q. B. D. 460; Landes v. Klopstock, 252 Fed. 89,
— C. C. A. —. But I shall assume, for the purposes of argument,
that they failed because the defendants had not repudiated the con-
tract at all by the October correspondence. If so, the effect of the
judgment in that action would not put an end to the contract; the
plaintiffs had missed their blow and struck in the air.

In fact, nevertheless, the defendants had already expressly repudi-
ated the contract, not by the October correspondence, but by the let-
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ter of February 3, 1916. This, if wrongful, gave the plaintiffs a sec-
ond option, and, I may also assume, the only real one, to treat the con-
tract as terminated by a breach, or as continuing. Had the counter-
claim been filed before February 3, 1916, it would not have affected
their rights under that letter, but it was not so filed. The second op-
tion, the only real one, had arisen before the counterclaim.

Now, it must be admitted that the plaintiffs never actually elected
to treat the letter of February 3, 1916, as a repudiation; they con-
fined themselves to the October correspondence. If, therefore, they
were free to reserve their rights under the letter, the contract was not
at an end on February 27, 1917. 1 think they were not so free, but
that, having elected to declare the contract at an end in July, 1916,
by filing the counterclaim, that election included, not only the grounds
for it which they asserted, but all grounds which they had. The posi-
tion of treating the contract as wrongfully repudiated was not deter-
mined by any wish to establish a fact but a legal relation. If they
might reserve from consideration any of the grounds upon which
that relation might stand, they could litigate twice the same “cause of
action”; that is, the same legal position towards the mutual obliga-
tions of the parties. This they may mot do; the judgment in the first
action would be a bar. United States v. California & Oregon L. Co.,
192 U. S. 355, 24 Sup. Ct. 266, 48 L. Ed. 476; Watts v. Weston, 238
Fed. 149, 151 C. C. A. 225.

The judgment, therefore, concluded the plaintiffs from asserting
that the defendants were wrong in repudiating the contract. Only in
case they were wrong could the contract endure, because a rightful
repudiation put an end to it and a repudiation there had been. The
contract could not persist after the judgment, and no future deliveries
were due under it. Therefore this action will not lie,

I direct a verdict for the defendants.

0. & W. THUM CO. v. DICKINSON.
(District Court, W. D. Michigan, S. D. January 29, 1918.))

TRADE-MARKS AND TRADE-NAMES ¢&=98—SUITS FOR INFRINGEMENT—ACCOUNT-
ING BY INFRINGER.

On an accounting for damages and profits by an infringer of a trade-
mark, defendant may, in the discretion of the court, be required to file an
account showing the names and addresses of all purchasers of infringing
goods.

In Equity. Suit by the O. & W. Thum Company against Albert
G. Dickinson. On review of master’s order. Affirmed.
See, also, 245 Fed. 609, 158 C. C. A. 37.

Chappell & Earl, of Kalamazoo, Mich., for complainant.
Butterfield & Keeney, of Grand Rapids, Mich., for defendant.

SESSIONS, District Judge. The master’s order, requiring de-
fendant to file his account and to include therein the names and ad-
dresses of all purchasers of goods bearing the infringing trade-mark,
is in the form used and employed for many years in this district in
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accountings of like nature, and should be approved, unless it invades
some substantial right of defendant, or violates some established rule
of practice, and thus constitutes an abuse of discretion. Equity rule
63 (198 Fed. xxxvii, 115 C. C. A. xxxvii) prescribes the form and
not the contents of the account. An account is none the less “in the
form of debtor and creditor” because it is complete and contains such
matters of detail as are essential to the determination of the rights of
the parties. Independently of the rule, it lies within the discretion
of the court to require the defendant to disclose in his account such
facts as are necessary to show, not only his own profits from his
wrongdoing, but also the extent of the injury otherwise done by him
to the plaintiff. .

The finding of the Circuit Court of Appeals that defendant has been
a willful and persistent trespasser upon plaintiff’s rights is binding
upon this court, and constitutes the controlling rule 'of decision in
this case. At best, defendant occupies the position of a trustee ex
maleficio and must account as such. The primary object of requiring
an unfaithful trustee “to bring in his account is to compel discovery
from him as to the details of the transaction under investigation.” De-
fendant is not entitled to protection against the consequences of his
own malfeasance, and if the full and fair disclosure, which the law
requires him to make, incidentally involves some personal loss or busi-
ness disadvantage, the blame therefor rests upon himself alone. Courts
should not be so tender of his claimed rights as to destroy the very
purpose which the rule was designed to accomplish, or to jeopardize
or sacrifice the adjudicated rights of plaintiff.

The claim of defendant that he ought not to be required to disclose
the names and addresses of his customers might rest upon a some-
what more substantial foundation, if the profits made by him in the
manufacture and sale of the infringing goods alone were involved;
but the accounting is ordered to ascertain both his gains and profits
and the damages suffered by plaintiff. In a recent petition defendant
has averred that he has made no profits. If this averment is true,
and he cannot now gainsay its truth, plaintiff will be limited in its
recovery to the damages (as distinguished from the infringer’s prof-
its) it has sustained. An important element of such damages, if any,
may be sales of goods bearing the infringing trade-mark, which have
prevented sales by plaintiff of its own goods to its own customers.
Whether any such sales have been made cannot be learned until after”
the discovery of the names of the purchasers of infringing goods from
defendant. An account merely stating dates, amounts, and prices
would afford little, if any, assistance in the determination of this im-
portant question. To hold that plaintiff is not entitled to such in-
formation until after the filing of his account and exceptions there-
to, and not even then unless, possibly, it can be obtained from an ex-
amination of the defendant either viva voce or upon interrogatories,
would be to create and to invite the delays which the rule was in-
tended to prevent.

Decisions of District Courts, which seem to rule differently, have
not been overlooked. In some vital respects the cases cited differ
materially from the present one. Those cases, in. themselves, when
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carefully examined, particularly as to dates, furnish glaring ex-
amples of the delays caused in some measure by following the rule
of practice therein approved. In a mandamus proceeding in one of the
cases, the opinion of the Court of Appeals is in harmony with the
views herein expressed. In re Beckwith, 203 Fed. 45, 121 C. C. A.
381. The whole trend of modern decisions and rules of procedure is
to eliminate delays wherever possible, and courts ought not to permit
the use of equity rule 63 as'an instrument to produce the serious evil
which it was intended to remedy.
The order of the master is approved and affirmed,

In re MADIGAN.
(District Court, S. D. New York. August 1, 1918)

1. BANKRUPTCY €421(1)—DISCHARGEABLE LIABILITIES—JUDGMENT FOB NEG-
LIGENCE. .

A judgment for damages caused by negligence is dischargeable in bank-
ruptcy.

2. BANKRUPTCY €&393—RELEASE FROM IMPRISONMENT.

Where bankrupt, having recklessly driven an automobile, was arrested
under order of the state court made prior to filing of his voluntary peti-
tion in bankruptey, and judgment was recovered against him, he could
be released by the bankruptey court having jurisdiction pending his appli-
cation for discharge; the judgment being dischargeable in bankruptey.

3. BANRRUPTCY &=293(1)—DISCHARGE OF BANKRUPT FROM ARREST—PQWER OF
COURT IN ANCILLARY PROCEEDINGS.

A bankruptey court in ancillary proceedings has power to discharge a
bankrupt from an arrest made prior to the bankruptcy proceedings, where
he has the substantive right to relief.

In Bankruptcy. In the matter of Andrew M. Madigan, bankrupt.
On motion by bankrupt for discharge from arrest. Granted.

Edward F. Lindsay, of New York City, for judgment creditor.
Barney & Schuldenfrei, of New York City, for bankrupt.

AUGUSTUS N. HAND, District Judge. [1-3] The judgment here
was for negligence, due to the reckless driving of an automobile, and
is in my opinion dischargeable in bankruptcy. The bankrupt was ar-
rested under an order of the state court made prior to the filing of his
voluntary petition in bankruptcy in the Eastern district, and is now on
the jail limits. That proceeding has mow gone to adjudication, and,
under my decision in Matter of Margiasso, 38 Am. Bankr. Rep. 524,
242 Fed. 990, the bankrupt may be released pending his application for
a discharge, unless the court is without jurisdiction because the bank-
ruptcy proceedings are not in this district. Under the decision in Re
Von Hartz, 142 Fed. 726, 74 C. C. A. 58, I would be without jurisdic-
tion, and the amendment of 1910 (Act July 1, 1898, c. 541, 30 Stat.
544, as amended by Act June 25, 1910, c. 412, 36 Stat. 838), which only
extended ancillary jurisdiction “in aid of a receiver or trustee,” would
mot avail. But that decision has been expressly disapproved by the Su-
preme Court in Babbitt v. Dutcher, 216 U. S. at page 114, 30 Sup.
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Ct. 372, 54 1. Ed. 402, 17 Ann. Cas. 969. I think, if a bankrupt hds
the substantive right to relief, there is, under the doctrine of Babbitt
v. Dutcher, supra, a remedy in this court ancillary to the proceeding
in the Eastern district.

The motion is granted.

Ex parte TINKOFF.
(District Court, N. D. Illinois, E. D. February 13, 1918)
Nos. 32786-32788, 32815.

1. HAaBEAS CORPUS &==54—SUFFICIENCY OF PETITION.

Where unlawfulness of detention alleged in petition consists in order of
an inferior tribunal, legally constituted and having jurisdiction over
subject-matter and person detained, petition must state facts constituting
arbitrary or capricious action. :

2. ARMY AND NAVY &20—SELECTIVE DRAFT ACT—ACTION OF DISTRICT BOARD.

The denial of a rehearing on a claim for draft exemption by a district
board is not arbitrary action.

3. ARMY AND NAVY &»20—SELECTIVE DRAFT ACT—EFFECT OF MARRIAGE OF
REGISTRANT.

The marriage of a person subject to Selective Draft Act May 18, 1917,

after his registration, cannot defeat the government’s right to his services.
4. HABEAS CORPUS ¢&=>16—SELECTIVE DRAFT ACT.

The court in a habeas corpus proceeding cannot relieve against a mere-

1y erroneous decision of a draft board.

5. ARMY AND NAVY €220—SELECTIVE DRAFT ACT—EXEMPTION OF ALIENS,
A nondeclarant alien is not ineligible to service under Selective Draft
Act May 18, 1917, and, while he may not be compelled to serve, provided
he claims exemption as the law requires, if he fails to do so, the draft
boards are without authority to exempt him, and their action in treating
such failure as a waiver is not reviewable in habeas corpus proceedings.

6. ABRMY AND NAVY 6€=20—SELECTIVE DRAFT ACT—EXEMPTION OF ALIENS.
Neither the draft board nor the court in habeas corpus proceedings can
base action in favor of alien claimants to exemption on alleged igno-
rance of facts or law.

7. HABEAS CORPUS @&=3—SELECTIVE DBA¥T AcT—HABEAs CORPUS TO OBTAIN
EXEMPTIONS.
The failure of a registrant denied exemption by the local board to
appeal to the district board is a bar to relief by habeas corpus.

Separate petitions by Ella Hutchinson Tinkoff, on behalf of Pay-
soff Tinkoff, by Steve Zozaski, by Hugo Carlson, and by Victor Zu-
kowski, for writs of habeas corpus, to secure release from military
service, into which they were drafted under Selective Service Act
May 18, 1917. Writs denied.

Orders affirmed 254 Fed. 912.

Stedman & Soelke, of Chicago, Ill. (Swan M. Johnson, of Chicago,
I1l., of counsel), for petitioners. :

Charles F. Clyne, U. S. Atty., Robert T. Neill, Sp. Asst. U. S. Atty.,
and Lieut. Col. Nathan William MacChesney, Judge Advocate, U. S.
Army, all of Chicago, Ill. (Lieut. Col. Nathan William MacChesney
and Leslie M. O’Connor, Department Judge Advocate’s Office, Cent.
Dept., U. S. Army, both of Chicago, IlL, of counsel), for respondents.
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LANDIS, District Judge. These applications are for writs of ha-
beas corpus to release or exempt persons from service in the National
Army created by Act May 18, 1917, c. 15, 40 Stat. 76.

The Tinkoff application asserts that he registered on June 5, and
that three weeks thereafter he married. Later he asked the local
board to exempt him from service, his ground of exemption being the
dependency of his wife; the local board granted his claim and denied
an application which he made to file additional affidavits in support
of his allowed claim. From the local board’s order in Tinkoff’s fa-
vor the United States appealed to the district board, and on the hear-
ing of that appeal the district board reversed the local board’s deci-
sion, and ordered Tinkoff into the eligible list; thereafter Tinkoff ap-
plied to the district board for a rehearing; this application was denied
by the district board, and it is on this denial by the district board that
the Tinkoff application here is based, it being charged that the denial
was arbitrary action by that board. Tinkoff is in the army, stationed
at Camp Grant.

The Zukowski application avers that he is of Russian birth; that
he has never declared his intention to become a citizen of the United
States; that he registered on June 5, and claimed exemption because
of his status as an alien; that the local board denied him exemption;
and that he appealed to the district board, which board affirmed the
decision of the local board.

The Carlson and Zozaski applications assert that these men are of
alien birth, and that neither had declared his intention to become a
citizen; that they lived in the United States on May 18 and June 5,
1917; that each registered as required by law, and neither one of them
attempted to claim exemption from military service. They both as-
sert, however, that they were ignorant of their political status and
their right to exemption until after the time, fixed by the regulations
issued by the President under the authority of the statute, in which
to claim such exemption, had expired. They further assert that they
learned of their right after they were examined and found qualified
for military service; that they then applied to the local board for ex-
emption, which applications were denied .by the local board on the
ground that the applicants’ failure to make the claim within the stat-
utory time operated as a waiver of their exemption rights. Neither
Carlson nor Zozaski appealed to the district board, and each was cer-
tified into service by the local board.

[1] The function of the writ of habeas corpus is to release a person
unlawfully restrained of his liberty, and this unlawfulness, or prob-
able cause for the belief that it exists, must affirmatively appear in
the petition. Where the unlawfulness claimed is the order of an in-
ferior tribunal, legally constituted and clothed with jurisdiction over
the subject-matter and the person detained, the petition must charge
facts constituting arbitrary or capricious action by such inferior tri-
bunal. In the pending applications, neither the legal existence nor
the jurisdiction of the draft boards, local and district, is challenged,
nor 1s there any averment of arbitrary or capricious action by either
of them,
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[2] I must qualify this as to Tinkoff. For him there is the bare
assertion, a general charge, that the refusal of the district board to
grant him a rehearing was arbitrary. But under well-recognized gen-
eral rules that govern such matters, that refusal was not arbitrary
action. The same rule applies to that refusal as to the denial of a
petition for rehearing by a reviewing, court.

[3] Although it is not necessary, it appears appropriate to observe
that, as stated above, Tinkoff married after registering on June 5,
and claims that such subsequent marriage discharged his liability to
serve as it existed when the law was passed and the registration oc-
curred. Of course, such voluntary subsequent action on his part
cannot operate to defeat the government’s right to his services, and it
is perfectly clear that the board’s action was not arbitrary.

[4] The Zukowski petition amounts only to a claim that the board
reached an erroneous conclusion. Habeas corpus cannot relieve
against mere error. And this is the rule, even though the court
might have reached a conclusion on the facts different from that ex-
pressed in the order complained of. '

[5] In the Carlson and Zozaski applications the question presented
is one of waiver. For the applicants the representation is that they
were aliens, had not declared their intention to become citizens, did not
know their political status and consequent rights to exemption, and
therefore had failed to make the claim before the board within the
prescribed time.

Nondeclarant aliens are not ineligible to service under the act, nor
are they, by the act, automatically exempted from service. They are
eligible, but they may not be compelled to serve against their will
to the contrary, provided that will be expressed as the law requires.
Ex parte Hutflis (D. C.) 245 Fed. 798; U. S. ex rel. Koopowitz v.
Finley (D. C.) 245 Fed. 871; U. S. ex rel. Cubyluck v. Bell (D. C.)
248 Fed. 995; Summertime v. Local Board (D. C.) 248 Fed. 832.

The applicants having totally failed so to express their will not to
serve within the time fixed by law, the draft boards were without au-
thority to exempt them. Those boards were bound to regard this
failure of the applicants as a waiver, and it follows that the boards’
action is not reviewable. Angelus v. Sullivan, 246 Fed. 54, 158 C.
C. A. 280; U. S. ex rel. Troiani v. Heyburn (D. C.) 245 Fed. 360;
and cases supra.

[6,7] Neither the boards, after the time expired, nor this court,
by habeas corpus, can base actions in the -applicants’ favor because of
alleged ignorance of facts or law. They are conclusively held to
knowledge of both. Furthermore it will be observed that neither
Carlson nor Zozaski appealed to the district board, as they might have
done. Section 4. This failure on their part, in and of itself, is a
bar to relief here. Summertime v. Local Board (D. C.) 248 Fed. 832;
U. S. ex rel. Cubyluck v. Bell (D. C.) 248 Fed. 995; United States
v. Sing Tuck, 194 U. S. 161, 24 Sup. Ct. 621, 48 L. Ed. 917; In re
Lancaster, 137 U. S. 393, 11 Sup. Ct. 117, 34 L. Ed. 713; The Jap-
enese Immigrant Case, 189 U. S. 86, 102, 23 Sup. Ct. 611, 47 L. Ed.
721.

Writs denied.
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‘ Ex parte TINKOFF.
(Circuit Court of Appeals, Seventh Circuit. June 11, 1918)
Nos. 2621-2624.

Appeal from the District Court of the United States for the Eastern Divi-
sion of the Northern District of Illinois; Kenesaw M. Landis, Judge.

From orders (234 Fed. 222) denying writs of habeas corpus to Paysoft
Tinkoff, Steve Zozaski, Hugo Carlson, and Victor Zukowski, petitioners sepa-
rately appeal. Affirmed.

Paysoff Tinkoff and Stedman & Soelke, all of Chicago, Ill. (Swan M. John-
son, of Chicago, Ill, of counsel), for appellant Tinkoff. .

Stedman & Soelke, of Chicago, Ill. (Swan M. Johnson, of Chicago, Ill. of
counsel), for appellants Zozaski, Carlson, and Zukowski.

Charles F. Clyne, U. S. Atty., Robert T. Neill, Sp. Asst. U. 8. Atty., and
Lieut. Col. Nathan William MacChesney, Judge Advocate, U. 8. Army, all of
Chicago, IlL (Lieut. Col. Nathan William MacChesney and Leslie M. O’Connor,
Department Judge Advocate’s Office, Central Department, U. S. Army, both
of Chicago, Ill., of counsel), for appellees.

Before BAKER, ALSCHULER, and EVANS, Circuit Judges.

PER CURIAM. The orders heretofore entered by the District Court in
these cases, refusing to issue writs of habeas corpus for discharge from mili-
tary service of the United States under Selective Service Law May 18, 1917,
c. 15, 40 Stat. 76, will be affirmed, as the petitions do not set forth facts justi-
fying their issuance.

FYKE v. UNITED STATES.
(Clrcuit Court of Appeals, Fifth Circu‘t. December 10, 1918))

No. 3217.

1. INTERNAL REVENUE &»2-—HARRISON NARCOTIC ACT.

Harrison Narcotic Act, § 2 (Comp. St. 1916, § 6287h) iIs not invalid on
the ground that its provisions are in no sense provisions of a revenue
measure, but are purely police restrictions.

2. Poi1soNs &=2—DRrRUG ACT—SALES.

Harrison Narcotic Act, § 2 (Comp. St. 1916, § 6287h) declaring that it
shall be unlawful for any person to sell named narcotic drugs, except on
a written order of the person to whom the drug is sold, applies not only
to registered dealers, but to all sellers, for revenue is raised from the
sale of prohibited drugs.

8. Po1soNs ¢&=9—DRUG ACT—VIOLATIONS—INDICTMENT.

An indictment charging that defendant sold narcotic drugs in violation
of the Harrison Narcotic Act held sufficient to charge a violation of the
act, and show defendant to be subject to the penalty prescribed by sec-
tion 9 (Comp. St. 1916, § 62870), regardless of whether it was allged de-
fendant was required to register.

4. INDICTMENT AND INFORMATION &=111(1)—STATUTORY EXCEPTIONS. ;

Const. Amend. 6, does not preclude Congress from exacting, as it has in
Harrison Narcotic Act, § 8 (Comp. St. 1916, § 6287n), that it shall not be
necessary to negative in any indictment any of the statutory exemptions
or exceptions therein.

5. INDICTMENT AND INFORMATION &111(4)—BXCEPTIONS—NEGATIVING.

/An indictment charging a violation of the Harrison Narcotic Act (Comp.
St. 1916, §§ 6287g-6287q) held to sufficiently negative any of the exemp
tions and exceptions therein contained.

&=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Iandexes
254 F.—15
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In Error to the District Court of the United States for the North-
ern District of Texas; William R. Smith, Judge.
E. D. Fyke was convicted of violation of ‘Act Dec. 17, 1914, known
as the Harrison Narcotic Act, and he brings error. Affirmed.

Chas. Mays, of Ft. Worth, Tex., and A. S. Baskett, of Dallas, Tex.,
for plaintiff in error.
Wilmot M. Odell, U. S. Atty., of Ft. Worth, Tex.

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis-
trict Judge.

GRUBB, District Judge. The plaintiff in error was convicted of
a violation of an act of Congress approved December 17, 1914, and
commonly known as the Harrison Narcotic Act (Act Dec. 17, 1914,
c. 1, 38 Stat. 785 [Comp. St. 1916, §§ 6287g-6287q]). All the 11 counts
of the indictment are based upon an alleged violation of section 2 of
that act (section 6287h), which, so far as pertinent to this case, is as
follows:

“That it shall be unlawful for any person to sell, barter, exchange, or give
away any of the aforesaid drugs except in pursuance of a written order of the
person to whom such article is sold, bartered, exchanged, or given, on a form
to be issued in blank for that purpose by the Commissioner of Internal Rev-
enue.”

'

The counts of the indictment charged the plaintiff in error with hav-
ing made various distinct sales of morphine, at different times, of dif-
ferent amounts, and to different persons, but were otherwise identical.
Fach charged the sale to have been made, “not in pursuance of a
written order such as is required by an -act of Congress approved De-
cember 17, A. D. 1914, and then and there under such circumstances
that neither the said Billie Brown (the purchaser) nor the sale as afore-
said came under any of the exceptions and exemptions provided for
in the said act of Congress.” The defendant was convicted under
counts 1, 6, 9, and 11, and sentenced to two years in the federal peni-
tentiary at Leavenworth Kan.

The sole ground of error assigned is based upon the action of the
District Court in overruling the motion to quash (demurrer) to the in-
dictment.

[1] 1. The plaintiff in error supports his demurrer upon three dis-
tinct grounds. In the first place, he asserts the unconstitutionality of
section 2 of the act upon the idea that its provisions are, in no sense,
provisions of a revenue measure, but are purely police restrictions.
The case of Baldwin v. United States, 238 Fed. 793, 151 C. C. A. 643,
recently decided by this court, per curiam opinion, determmes this
question against the contention ‘of plaintiff in error.

[2,3] 2. The second ground upon which the indictment is assailed
by the demurrer is that it charges an offense under section 2 of the act,
which the plaintiff in error contends is only applicable to the class of
registered dealers, and the indictment fails to allege that the defend-
ant was registered. Reliance is placed upon the case of United States
v. Jin Fuey Moy, 241 U. S. 394, 36 Sup. Ct. 658, 60 L. Ed. 1061, Ann.
Cas. 1917D, 854, which held that section 8 of the act, which made it
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unlawful for any person not registered under the act, and who had
not paid the tax provided for by the act, to have in his possession any
of the prohibited drugs, applied only to the classes who were required
to register and pay the tax under section 1 of the act (section 6287g),
and that it was not unlawful for one, not embraced in these classes,
to have possession of the prohibited drugs. The ground of the deci-
sion was that the act, being a revenue and not a police measure, the
competency of Congress to make the possession of persons, not re-
quired to register and pay the tax, unlawful, was doubtful, and, to pre-
serve its constitutionality, the court would construe this prohibition of
the act as not embracing those not required by it to register and pay
the tax.

The distinction between that case and this prevents its use, even by

. way of analogy. No tax is imposed by the act upon the having pos-
session of the prohibited drugs, but only their production, importation,
manufacture, compounding, dealing in, dispensing, selling, or giv-
ing away. As no revenue could be derived from .a mere posses-
sion, not in any one of the mentioned capacities, it was thought Con-
gress was without power to regulate such mere possession. However,
revenue is to be derived from the sale of the prohibited drugs. It
was, therefore, clearly competent for Congress to punish the unlawful
sale of the prohibited drugs by all classes of persons, those actually
registered and those not. All sellers were members of the class re-
quired to register and pay the tax, under section 1, and the revenue
derived from sellers, as provided for by that section, could manifestly
not be collected unless Congress had the power to, and did in fact,
punish the sale of the prohibited drugs by all persons except when
made in conformity to the act. The necessity of prohibiting sales by
unregistered persons and of sales by registered persons, not comply-
ing with the act, were of equal importance. If only the latter class
were subject to its penalties, all persons, by failing to register; could
sell with impunity, without paying the tax or complying with the other
requirements of the act.

Section 1 punishes sales by persons who have neither registered nor
paid the tax. Section 2 punishes persons who sell, not in pursuance of
a written order of the person to whom the sale is made. The lan-
guage of section 2 is general, and does not restrict the prohibition to
registered sellers in terms. Indeed, the exception, lettered “d,” ap-
plies to a class expressly excepted from registry and payment of the
tax by section 1. This exception would seem to be superfluous, if sec-
tion 2 applied only to registered persons, since the excepted class would
not then be included in the class against whom the penalties of the
section are directed. There are some provisions in section 2 that may
be persuasive of the correctness of defendant’s contention, viz. those
applying alone to the conduct of the business by those who have reg-
istered. We think, however, its terms broad enough to include all
persons, whether- actually registered or not, who sell the prohibited
drugs.

Taking the law in its entirety, no person, whether registered or un-
registered, can lawfully sell the prohibited drugs, “except in pursuance
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of a written order of the person to whom such article is sold,” and an
indictment which charged even an unregistered person with selling,
not in pursuance of such a written order, would charge him with all
the elements of a sale prohibited by the act. It would, we think, be
unnecessary, in this view, for the indictment to allege that the de-
fendant was actually registered and had paid the tax, and, as the law
itself imposes the duty of registry and payment of the tax on all
persons who sell, it would be unnecessary for the indictment to allege
that the defendant, being charged with making a sale, was in the class
required to register and pay the tax.

The plaintiff in error contends that section 1 and section 2 create
distinct offenses, the former directéd alone against unregistered per-
sons, who have failed to pay the tax, and the latter directed alone
against registered persons, who have paid the tax, but have failed to
conduct the business in other respects in accordance with the act. The
act in different sections defines what sales are unlawful. It does not,
however, affix separate penalties to each class of prohibited sales.
Section 9 (sectjon 62870) provides a penalty to be imposed upon any
person who violates or fails to comply with any of the requirements
of the act. Sales of the prohibited drugs may be unlawiul (a) when
made by an unregistered person, who has not paid the tax, or (b) when
made by any person, except in pursuance of an order blank. The of-
fense punished is the making a sale in violation of the act. If the
sale is prohibited by the act, it is not important that the indictment
should be framed under any particular section of the act, provided its
averments sufficiently show a sale made unlawful by the act in its
entirety. An indictment which charges a sale to have been made in
a way that no person, registered or unregistered, could lawfully make
it by the terms of the act, sufficiently shows that the defendant, in mak-
ing it, violated the act in a way that subjects him to the penalties pre-
scribed for its violation by section 9.

[4,5] 3. The third proposition presented by the demurrer is that
the indictment does not sufficiently aver that the defendant did not
come within one or more of the statutory exceptions or exemptions.

Section 8 of the act (Comp. St. 1916, § 6287n) contains this language
at the end of it:

“Provided further, that it shall not be necessary to negative any of the
aforesaid exemptions in any complaint, information, indictment, or other writ

or proceeding laid or brought under this Act; and the burden of proof of any
such exemption shall be upon the defendant.”

There are exceptions and exemptions in section 8, to which the
language of the proviso might be referred. The Court of Appeals for
the Seventh Circuit has, however, construed it to apply to all excep-
tions and exemptions, theretofore mentioned in the act, including those
in section 2. We cannot agree with the contention that Amend. art.
6 of the federal Constitution would prevent Congress from so enact-
ing. An indictment, though it failed to exclude defendant from the
excepted classes, would sufficiently inform him of the nature of the
accusation against him. If, in the light of the proviso of section 8 and
the construction given it, there was ‘any necessity resting upon the



WESTERN UNION TELEGRAPH CO. V. PRESTON 229

government to negative the fact that defendant was a member of one
of the excluded classes, we think the indictment sufficiently does so.
Fach count alleges that—

«“Neither the said Billie Brown [the buyer of the drug] nor the sale as afore-
said came under any of the exceptions and exemptions provided for in the act
of Congress aforesaid.”

The criticism is that, while it covers an exemption -in favor of the
buyer and the sale, it does not exclude the possibility of the exemption
of the seller. If the sale was not excepted from the prohibition of the
act, as alleged in the indictment, then the seller was necessarily pun-
ishable for making it, since the act imposes upon the seller penalties
for making any sale made unlawful by its terms. We think the aver-
ments of the indictment sufficient in their exclusion of the statutory
exceptions and exemptions, which we construe to be synonymous
terms, even if a necessity for said averment were held to exist.

There being no error in the record, the judgment is affirmed.

Affirmed.

WESTERN UNION TELEGRAPH CO. v. PRESTON.
(Circuit Court of Appeals, Third Circuit. November 27, 1918.)
No. 2396.

1. DEATH @=15—ACTION FOE WRONGFUL DEATH—PENNSYLVANIA STATUTE.
Under Act Pa. April 15, 1851 (P. L. 674) § 19, and Act Pa. April 26,
1855 (P. L. 309), providing that, when no suit for damages is brought by
the person injured during life, his widow may maintain an action for the
death within one year thereafter, the widow may sue, although at the
time of death decedent’s right of action was barred by limitation.
2. DEATH @=11—ACTION FOR WRONGFUL DEATH—CONSTRUCTION OF STATUTES.
Under statutes modeled upon Lord Campbell’s Act, giving a right of ac-
tion for wrongful death, such right of action is different from and inde-
pendent of the right of action of the deceased for the injury, although the
cause of action, which is the tort, Is the same.
3. DEATH @=16—ACTION FOR WRONGFUL DEATH—REMOTENESS OF INJURY.
That a person injured lived for 10 years after his injury does not, as
matter of law, preclude recovery for his death.

In Error to the District Court of the United States for the East-
ern District of Pennsylvania; Oliver B. Dickinson, Judge. .

Action at law by Mary E. Preston against the Western Union Tel-
egraph Company. Judgment for plaintiff, and defendant brings er-
ror. Affirmed.

For opinion below, see 250 Fed. 480.

W. B. Linn, of Philadelphia, Pa., for plaintiff in error.

Hugh Roberts, of Philadelphia, Pa., for defendant in error.

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir-
cuit Judges.

WiOOLfLE}?(, gi;cug ]udtg)ge. Preston, a telegraph lineman in the
employ of the defendant below, was injured in Septemb .
He died in October, 1915. jured in September, 1905

@=>For other cases see same toplc & KEY-NUMBER in all Key-Numbered Digests & Indexes
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Preston brought no suit for damages during his life. His widow
brought this action within one year after his death. She alleged, and
the jury found, that her husband’s injuries were due to negligence
of the defendant and that his death was occasioned by the injuries
he had sustained.

[1] The action is brought under statutes of the commonwealth
of Pennsylvania, which read:

“Whenever death shall be occasioned by unlawful violence or negligence,
and no suit for damages be brought by the party imjured during his or her
life, the widow of any such; deceased, or if there be no widow, the personal
representatives may maintain an action for and recover damages for the
death thus occasioned.” Act of April 15, 1851 (P. L. 674) § 19.

“The declaration shall state who are the parties entitled to such action:
the action shall be brought within one year after the death, and not there-
after.” Act of April 26, 1855 (P. L. 809).

Preston’s right of action at the time of his death was barred by a
statute of limitation.

We have been referred to no decision by a court of Pennsylvania
construing the Act of April 15, 1851, with reference to a situation
similar to the one presented by the facts in this case. Reluctant as
we are to impose upon a state statute the interpretation of a Fed-
eral court, we find ourselves called upon nevertheless to construe the
statute on which this action is based, in order to decide the first ques-
tion raised by the defendant on this writ of error. This question is:
Whether the statute affords a widow a right of action for the death
of her husband occasioned by negligence, where, at the time of his
.death, his right of action for the same negligence was barred by a
statute of limitation. .

The evident purpose of the Pennsylvania statute, in giving a right
of action after death occasioned by negligence,” was to remove the
hardship of the common-law rule—“actio personalis moritur cum
persona.” This rule was changed in England by the Act of 9 and 10
Vict. chapter 93, section 1, known as “Lord Campbell’s Act,” which
gave such an action to certain designated persons injured by the
death., The relevant parts of the act are set out in the margin.!

The distinguishing features of Lord Campbell’s Act have been
re-enacted by many states in statutes which preserve, though in vary-
ing forms of expressiod, its original purpose. Among the states
that have used the English Act as a model in changing the common-
law rule is the Commonwealth of Pennsylvania. Hill v. Penna. R. R.

1 Section 1. “* * * That whensoever the death of a person shall be
caused by wrongful act, neglect or default, and the act, neglect or default is
such as would, if death had not ensued, have entitled the party injured to
maintain an action and recover damages in respect thereof then, and in every
such case, the person who would have been liable 1f death had not ensued shall
be liable to an action for damages, notwithstanding the death of the per-
son injured, and although the death shall have been caused under such ecir-
cumstances as amount in law to felony.”

Section 2 designates the person who may maintain the action.

Section 3. “* * * Provided, always, and be it enacted, that not more
than one action shall lie for and in respect of the same subject matter of com-
plaint; * * * and that every such action shall be commenced within
twelve calendar months after the death of such deceased person.”
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%}., 178 Pa. 223, 231, 35 Atl. 997, 35 L. R, A. 196, 56 Am. St. Rep.
4,

Differences in the language of the American and English statutes
have in many instances caused differences in their interpretation,
not with reference to the main object of giving a new action after
death, but with reference to the nature of the action and the circum-
stances under which it can be enforced. ,

[2] While at first there was much judicial dispute as to the precise
nature of ‘the action conferred by Lord Campbell’s Act and by Amer-
ican statutes modeled upon it—whether it was a new action or the
continuance of the action of the person injured, whether it was cu-
mulative upon the action of the person injured, thereby imposing a
double liability in the sense of permitting double recoveries for the
tort, whether the action was on the death or on the tort—the courts
in England and America have now decided beyond profitable con-
troversy that the new action given by such statutes is not a continu-
ance of any right of action which the injured person would have had
except for his death, but is “a new or independent cause of action,”
founded on a new grievance, and is awarded “for the purpose of
compensating certain dependent members of the family (of the in-
jured person) for the deprivation, pecuniarily, resulting to them from
his wrongful death,” Michigan Central R. R. Co. v. Vreeland, 227
U. S. 59, 69, 33 Sup. Ct. 192, 195 (57 L. Ed. 417, Ann. Cas. 1914C,
176); or, stated substantially in the language of the English deci-
sions, the act does not transfer the right of action of the injured
person to his widow or other designated person, but gives to such
person a totally new right of action, on different principles, Blake
v. Midland Ry. Co.,, 18 Q. B. 93, 109; Seward v. The Vera Cruz,
110 App. Cases, 59. While it is thus decided that the new action is
for the death and is independent of the husband’s common-law ac-
tion for his injury, the courts have gone further and have decided
with equal finality, that “the cause of action contemplated by the stat-
ute is the tort which produces death and not the death caused by the
tort.” Centofanti v. R. R. Co., 244 Pa. 255, 262, 90 Atl. 558, 561;
Michigan Central R. R. Co. v. Vreeland, supra. In arriving at these
decisions, we discern a clear distinction made by the courts between
the right of action after death given by the statutes and the cause of
action on which such right of action may be enforced. This distinc-
tion has, we believe, a controlling bearing on the question before us
for decision, .

Referring for convenience to the two rights of action respectively
as the widow’s right of action and the husband’s right of action, it
is now the law, that, although the widow’s right of action is wholly
independent of that of her husband, it is dependent on the original
wrongful injury inflicted upon him. Both rights of action spring
from the same tort, therefore the same tort is the cause of action for
both. The tort being the basis of both actions, the courts have held
with entire consistency that the widow’s right to recover in her ac-
tion for the wrong done her by occasioning her husband’s death de-
pends primarily on the liability of the wrongdoer to her husband for
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the wrong done him. Liability for the tort is affected of course by
the character of the tort, and it may even be destroyed by the injured
husband in a way that will altogether deprive his widow of a cause of
action to sue upon. The tort, as a cause of action enuring to the
widow, is affected by considerations of the husband’s assumption of
risk and contributory negligence, and of negligence of a fellow serv-
ant. Liability for the tort may be released by the husband before its
commission, as under a contract involving a release to a carrier from
liability for future negligence of its servants, Perry v. P, W. & B.
R. R, 24 Del. 399, 77 Atl. 725; and by his acceptance of a free pass
similarly releasing liability, Northern Pacific Ry. Co. v. Adams, 192
U. S. 440, 24 Sup. Ct. 408, 48 L. Ed. 513, reversing C. C. A, Ninth
Circuit, 116 Fed. 324, 54 C. C. A. 196. Liability for the tort may
also be released by the husband after its commission by his acceptance
of compensation for the injury he has sustained. Hill v. Penna. R.
R. Co., 178 Pa. 223, 35 Atl. 997, 35 L. R. A. 196, 56 Am. St. Rep.
754.

If the wrongdoer has never been legally liable for the wrong or if
he has in any way been acquitted of the wrong, then the tort is no
longer a cause of action on which the widow can prosecute her stat-
utory right of action, and this is for the reason that the widow suc-
ceeds to her husband’s cause of action—the tort—with all its in-
firmities, those that are inherent, and those that have been imposed
upon it by her husband.

What infirmity is there in the tort in this case, considered purely
as a cause of action, that precludes the widow from asserting her right
of action? The defendant says that the husband had lost his right
of action on the tort prior to his death because of the bar of the
Statute of Limitations, and for that reason the widow also has lost
her right of action. But the Statute of Limitations operated against
the husband’s right of action, not against the tort, the cause of ac-
tion. That admittedly stood unaffected by any act of his. When he
died without suing, the husband left the tort just as it was when it
was committed, though he left the wrong done him unredressed. But
upon his death a new injury was occasioned by the same tort, this time
to the widow. For redress of this injury, the statute gave her a new
and altogether independent right ‘of action, if the cause of action,
the tort that occasioned the death, still existed. The question is,
Did it still exist? We think it did. The husband had done noth-
ing to it, and had done nothing that affected it; he simply per-
mitted a statute of limitation to deprive him of his right to sue
upon it. The statute that deprived him of his right of action was not
applicable to the widow’s right of action. Being inoperative against
fer, it deprived her of nothing. In this situation the husband died.

We are of opinion, that the right of action afforded the widow by
the Pennsylvania statute, though dependent on the original wrong-
ful injury to the husband, is not dependent by implication on her hus-
band’s right of action not being barred by a statute of limitation at
the time of his death, and that, in consequence, the plaintiff in this
case was not barred of her action. Opposed to this opinion, counsel
for the defendant cited with confidence decisions of courts in a num-
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ber of states in harmony with a view expressed by the Supreme Court
of the United States with reference to the right of action afforded
by various statutes modeled after Lord Campbell’s Act, in Michigan
Central R. R. Co. v. Vreeland, 227 U. 8. 59, 70, 33 Sup. Ct. 192, 196
(57 L. Ed. 417, Ann. Cas. 1914C, 176), where the matter was not in-
volved in the decision. It is as follows:

“But as the foundation of the right of action is the original wrongftul in-
jury to the decedent, it has been generally held that the new action is a
right dependent upon the existence of a right in the decedent immediately
before his death to have maintained an action for his wrongful injury.
Tiffany, Death by Wrongful Act, § 124; Louisville, B. & St. L. R. R. Co. v.
Clark, 152 U. S. 230 [14 Sup. Ct. 579, 38 L. Ed. 422]; Read v. G. E. Ry.,, L. R.
3 Q. B. 555; Hecht v. 0. & M. Ry., 132 Indiana, 507 [32 N. B. 302]; Fowlkes
v. Nashville & Decatur R. R. Co., 9 Heisk. [Tenn.] 829; Littlewood v. Mayor,
89 N. Y. 24 [42 Am. Dec. 271]; Southern Bell Tel. Co. v. Cassin, 111 Georgia,
575 [36 S. B. 881, 50 L. R. A. 694].”

This, indeed, is the general rule, but an examination of the statutes
under which the cited decisions were made and the rule was an-
nounced shows that in each instance the statute was radically differ-
ent from that of Pennsylvania in the important particular that the
right of action given the widow by these statutes is in terms made to
depend upon the existence of the husband’s right of action at his death
and upon his ability immediately theretofore to maintain his action.
Some of these statutes are cited in the margin together with cases in
which their interpretation was involved.?

Under statutes like these the courts have held with reason that the
widow’s right of action is made dependent on the husband’s right
of action and on his liability to maintain an action before his death,
and that the test of his ability to maintain an action is that he shall
be able to prevail over all defences which may be interposed to it,
including, of course, the defence of the Statute of Limitations. But
the Supreme Court of Pennsylvania, in discussing the statute now
under consideration has said: .

“The English statute is somewhat broader than ours, because it is not lim-

ited to cases in which an action had been brought by the injured party and
he had died pending the action, nor yet to cases in which no action has been

2In Lord Campbell’s Act, the condition which qualifies the new right of
action is where “the act, neglect o1 default is such as would, if deatb had not
ensued, have entitled the party injured to mainiain an action and recover
damages in respect thereof.” Read v. G. E. Ry. Co., L. R. 3 Q. B. 555; Blake v.
Midland Ry. Co., 18 Q. B. 93, 109; Seward v. The Vera Cruz, 10 App. Cases,
59.

By the Alabama statute it is provided that “a personal representative may
maintain anaction * * * for * * * negligence * * * \wherebythe
death of his testator or intestate was caused, if the testaior or intestate
could have maintained an action for such wrongful act * * * if it had not
caused death. * * ** Suell v. Derricott, 161 Ala. 259, 49 South. 895, 23 L.
R. A. (N. S.) 996, 18 Ann. Cas. 636; Buckalew v. T. C. & T. Co., 112 Ala. 146,
20 South. 606; L. & N. R. R. Co. v. Robinson, 141 Ala. 325, 37 South. 431
Williams v. Ry. Co., 150 Ala. 324, 43 South. 576,'10 L. R. A. (N. S.) 413; Sea-
board Air Line Ry. Co. v. Allen (C. C. A. 2d) 192 Fed. 480, 112 C. C. A. 642.

The New York statute provides that “the executor or administrator of a
decedent who has left him or her surviving a husband, wife, or next of kin,
may maintain an action to recover damages for a wrongful act, neglect or
default, by which the decedent’s death was caused, against a natural person
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brought by the injured party in his lifetime, and the remedy is given with-
out qualification in all cases.” Hill v. Penna. R. R. Co., 178 Pa. 223, 232, 35
Atl. 997, 999 (35 L. R. A. 196, 56 Am. St. Rep. 754).

This intimation of what would be the view of the Supreme Court
of Pennsylvania were the precise question in this case before it,
supports our construction, that the Pennsylvania statute does not
make the widow’s right of action ‘dependent wholly on the husband’s
ability to maintain an action immediately before his death; but, on
the contrary, it makes it (in terms) dependent only on the fact that
his death was caused by the original wrongful act and on the fact
.that before his death he had brought no suit for damages, and (by
implication, as in other statutes) on the liability of the wrongdoer
for the tort. The statute imposes no other condition upon the wid-
ow’s right to sue save that she bring her action within one year after
her husband’s death. As these are all the conditions imposed by the
General Assembly of Pennsylvania, we feel that this court has no au-
thority to impose additional or different ones. Louisville & St. L.
AI}Z.ZR. v. Clarke, 152 U. S. 230, 238, 239, 14 Sup. Ct. 579, 38 L. Ed.

We find no error in the ruling of the trial court sustaining the
plaintiff’s right of action.

The remaining matter assigned as error was the court’s refusal to
direct a verdict for the defendant., This assignment is based on two
aspects of the case, as viewed by the defendant; one, that Preston’s
death was not caused by his injuries; the other, that his injuries
were not occasioned by the defendant’s negligence,

(3] With respect to the first, the defendant says it is obvious that
Preston’s death in 1915 cannot in any legal sense be traced to the
accident in 1905, and maintains, accordingly, that the 'trial court erred
in not declaring that conclusion as a matter of law. This contention
rests on the principle, that the law, in its practical administration,
regards only proximate or immediate and not remote causes, Railway
Co. v. Calhoun, 213 U. S. 7, 29 Sup. Ct. 321, 53 L. Ed. 671, and that
only an injury which is the natural and probable result of an act of
negligence, as distinguished from an injury that could not have been

who * * * awould have been liable to an action in favor of the decedent
by reason thereof if death had not emnsued.” Littlewood v. Mayor, 80 N. Y.
24, 42 Am. Dec. 271; Kelliher v. N. Y. C. & H. R. R. Co,, 212 N. Y. 207, 210,
105 N. E. 824, L. R. A. 1915E, 1178.

The Indiana statute provides that “when the death of one is caused by the
wrongful act or omission of another, the personal representatives of the
former may maintain an action therefor against the latter, if the former
[the party injured] might have maintained an action, had he lived, against
the latter for an injury for the same act or omission.” Jeffersonville R. R. v.
Swayne's Adm'r, 26 Ind. 477; Pittsburgh, etc., Ry. v. Vining’s Adm’r, 27 Ind. ’
513, 92 Am. Dec. 269; Hecht v. Ohio & Mississippi Ry. Co., 132 Ind. 507, 509,
32 N. E. 302.

The Tennessee Act provitles that “the right of action, which a person
* & * ghose death is caused by the wrongful act or omission of another,
would have had against the wrongdoer in case death had not ensued, shall
not abate or be extinguished by his death, but shall pass to his personal
representative for the benefit of his widow and next of kin.” Fowlkes v.
Nashville & Decatur R. R. Co., 56 Tenn. (9 Heisk.) 829, 830.
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reasonably anticipated as the probable result, is actionable, Armour
& Co. v. Harcrow, 217 Fed. 224, 227, 133 C. C. A. 218. Applying
this principle to the case, the defendant urges that the span of ten
years between the accident and death—a period of time, which, ad-
mittedly, is startling—shows that death which followed the injury
was too remote to be its natural or probable consequence, and, there-
fore, there is in the case no evidence of proximate or immediate
cause,

We also would apply this principle to the case, if, in the sequence
of events between the injury and death, there had intervened noth-
ing which indicated a proximate connection between the two. But
the plaintiff produced evidence of Preston’s condition throughout
the period, showing that his ill health began with the injury and
increased slowly but progressively until epilepsy developed and death
ensued. This evidence, in amount and character, is quite sufficient,
if believed, to show that Preston’s death was due directly and prox-
imately to his injuries.

The other question—whether there was sufficient evidence of neg-
ligencé to submit to the jury—involves no question of law. It may
be decided, therefore, without stating the case and discussing the evi-
dence. We are of opinion that the evidence is sufficient to sustain
the verdict, and find that the court did not err in submitting the case
to the jury.

The judgment below is affirmed.

CHICAGO, R. I. & P. RY. CO. v. UNION PAC. R. CO. et al.
(Circuit Court of Appeals, Eighth Circuit. October 14, 1918))
No. 5022,

1. CoUrTs &=492—EFFECT OF RECEIVERSHIP—JURISDICTION OoF COURT OTHER
THAN ONE APPOINTING RECEIVER.

That one defendant was under receivership in another federal court
at the time the trial court heard the bill of complaint against it and
others to enforce an award of arbitrators appointed pursuant to contract,
etc., held not to deprive the trial court of jurisdiction; it not appearing
when complainant filed its claim in the receivership suit.

2. ARBITRATION AND AWARD &=12—VALIDITY OF AWARD—WAIVER OF DEFECTS.

Where arbitration was begun under a mutual mistake as to which con-
tract governed, ete., and the parties on discovery furnished the arbitrators
the true contract and proceeded, there was a waiver of the defect, and
the award was valid.

3. ARBITRATION AND AWARD &4—PARTIES—VALIDITY OF AWARD—RIGHT To
OBJECT.

‘Where others interested in the result of an arbitration, though not
parties, insisted on its validity, defendant, against whom the award was
made, cannot attack it because they were not made parties and might
have been injured.

4. ARBITRATION AND AWARD &=46—DISQUALIFICATION OF ARBITRATOR—
WAIVER.

Where defendant proceeded with an arbitration after discovery or
facts which showed one of the arbitrators was disqualified, it waived the
disqualification, and cannot attack the award on that ground.

&=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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5. ARBITRATION AND AWARD &46—HEARINGS—NOTICE.

: Where defendant participated in sending arbitrators the true contract,
on discovery of the mistake as to the contract applicable, etc., and sub-
mitted other evidence, held, the award was not open to attack on the
ground the arbitrators failed to give notice and refused to hold further
hearing after discovery of the mistake, etc.

Appeal from the District Court of the United States for the Dis-
trict of Nebraska; Joseph W. Woodrough, Judge.

Bill by the Union Pacific Railroad Company against the Chicago,
Rock Island & Pacific Railway Company and others. From a decree
against it, the named defendant appeals. Affirmed.

E. P. Holmes, of Lincoln, Neb. (M. L. Bell, of Chicago, Ill., on the
brief), for appellant. -

Edson Rich, of Omaha, Neb. (N. H. Loomis, of Omaha, Neb., on
the brief), for appellee Union Pac. R. Co.

A. A. McLaughlin, of Omaha, Neb. (Iyle Hubbard and Wymer
Dressler, both of Omaha, Neb., on the brief), for appellee Chicago
& N. W. Ry. Co.

F. H. Helsell, of Ft. Dodge, Iowa, and William Baird, Edgar A.
Baird, and Claire J. Baird, all of Omaha, Neb., for appellee Illinois
Cent. R. Co. .

Ralph M. Shaw, of Chicago, Ill., and William Baird, of Omabha,
Neb., for appellee Chicago Great Western Ry. Co.

B. P. Waggener, of Atchison, Kan., and J. A. C. Kennedy and Yale
Holland, both of Omaha, Neb., for appellee Missouri Pac. Ry. Co.

H. H. Field, of Chicago, Iil, and I,. F. Crofoot, E. H. Scott, and
W. C. Fraser, all of Omaha, Neb., for appellee Chicago, M. & St.
P. Ry. Co. :

Before HOOK, CARLAND, and STONE, Circuit Judges.

STONE, Circuit Judge. The Union Pacific Railroad Company owns
the depot and attaching terminals at Omaha. The Rock Island, with
other roads, are its tenants under a so-called “Union Station con-
tract.” The contract provisions governing the liability between the
roads for accidents within these terminals are that each road shall
pay for damage arising out of the “conduct or negligence of its own
employés,” and that such damages as arise from the “conduct or neg-
lect of employés paid in common” shall be charged to current expenses
of operation and maintenance and paid by all in common or on an
agreed basis. A collision occurred between Union Pacific and Rock
Island engines on these terminal tracks, and the question is whether
the Rock Island, or all of the roads, should pay for the damages.

A few months after the accident, on complaint by the Union Pa-
cific to the Rock Island that the latter should assume the damage, the
two roads finally agreed to arbitrate the question. The Union Sta-
tion contract provided for arbitration. The arbitrators were chosen
and proceeded to consider the matter. Through mistake, instead of
sending the arbitrators the station contract as governing the contro-
versy, another agreement between the roads, governing the use of
different trackage near Omaha, was delivered to them. This latter

&=»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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contract provided, in case of collision between trains of the roads, the
one at fault should pay all damages, and “when either is at fault, or
both are in fault, each shall bear its own loss”; also that, if the fault
was of an employé “whose duties are directly connected with the
movement of trains of both parties,” the road shall bear all loss suf-
fered by it. Shortly before the arbitration concluded the error was
discovered, when the arbitrators were notified, and the proper con-
tract sent to them. The arbitration resulted in a finding that the Rock
Island was entirely to blame and should assume the entire loss.

Shortly after this award the Rock Island wrote the Union Pacific
that it would not be bound by the award, whereupon the Union Pacific
filed this bill against the Rock Island and the other tenant roads, pray-
ing that the court determine the validity of the award, and, if invalid,
determine whether under the facts the Rock Island alone or all the
roads in common should assume the loss, and for a decree against
such parties as under the arbitration or facts the court should find
liable. A special master was appointed. The master heard all of the
testimony, both such as related to the arbitration, and such as related
to the accident. The result of his findings and conclusions was that
the Rock Island was solely liable, both because the arbitration was
binding, and because the sole proximate negligence was the negli- -
gence of the Rock Island engine crew. To this report the Rock Island
filed exceptions, which were by the court overruled, and decree entered
in accordance with the report. From that decree the Rock Island ap-
peals.

[1] At the threshold of the case the appellant insists that, at the
time the trial court heard and determined the master’s report, it was
without jurisdiction to act thereon. This is based on the situation that
at that time the Rock Island was under receivership in another federal
court, and the Union Pacific had filed before the special master therein
a claim covering the subject of this suit under a general order of the
court, barring claims not filed within a certain period. This conten-
tion is not well founded for several reasons. This suit was not against
the receiver, but the railroad ; other parties to this suit were interested
in its result; the first jurisdiction of this subject and parties was in
this trial court; there was not necessarily any conflict of jurisdiction.
It may also have a bearing that the Union Pacific had not become a
party to the receivership suit, by intervention or otherwise. The rec-
ord is silent as to when it filed its claims. )

The case on its merits naturally divides into two main considera-
tions: (a) The validity of the arbitration; and (b) the seat of the
negligence which caused the collision. If the arbitration is valid, and
appellant bound thereby, the award therein made measures the rights
of the parties. If the arbitration is invalid, then the question is the
location of the blame, and in conformity with that determination &
settlement of the rights of the parties as defined in the Union Station
contract.

The Arbitration.

Appellant attacks the arbitration for the following reasons:
(1) That is was agreed to under a mutual mistake and proceeded
thereunder.
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(2)- That all interested parties did not join therein.

(3) That it was denied an opportunity for a hearing before the ar-
bitrators.

(4) That one of the arbitrators signing the majority award was
disqualified because of interest in the controversy.

(5) That the testimony before the arbitrators does not support their
findings.

(6) That the arbitrators failed to give notice and refused to have a
turther hearing when mutual mistake as to contract was discovered.

These will be considered seriatim.

[2] 1. Itis true that the arbitration was begun under a mutual mis-
apprehension as to which contract controlled, and this mistake was
not discovered for some time, until about a month before the award.
It is clear, however, that the manner of selection and the number of
arbitrators happened to accord with the requirement of the true con-
tract; also, that when both parties discovered the mistake, instead of
questioning the arbitration, they at once furnished to the arbitrators
copies of the true contract, and no objection was heard upon that score
until after the award. This was a recognition and a waiver of this
defect.

[3] 2. It is true that the other tenant lines did not join in the ar-
bitration, and that they were interested in its result. But the interest
of each of them was, without exception, opposed to appellant, and they
are in this suit insisting upon the validity of the award. Obviously
appellant was not injured, or his rights affected by their absence from
the arbitration. He cannot register an objection that they were in-
jurcd, or might have been injured, when they are here asking to be
bound by that award.

3. A careful examination of the evidence convinces that there is
no foundation for the claim that appellant was denied a full hearing
before the arbitrators. .

[4] 4. That one of the arbitrators (De Bernardi) signing the ma-
jority award was disqualified because of interest is true. He was
general superintendent of one of the tenant roads, which appellant at
all times knew. Almost a month before the award it discovered the
mistake in contract, and from that time knew that his road was in-
terested in the award, and therefore that the disqualification existed.
Not only did it, make no objection thereafter, but it proceeded with
the arbitration and made no objection of this kind until after the
award. This was a waiver.

5. In our judgment, the evidence supported the findings of the
arbitrators.

- [5] 6. The claim that the arbitrators failed to give notice and re-
fused to hold further hearings after discovery of the mistake as to
contract is not well taken. As to the notice, it was not only not
necessary, but the appellant actively participated thereafter by sending
the contract and some further information to the arbitrator chosen
by it, who communicated that information to the other arbitrators. The
facts had long been before the arbitrators as fully as the parties de-
sired, except for the above one piece of information relating to the
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common employment of the engine herder, which was communicated
as soon as discovered by appellant. While the parties did not have
another meeting, they did hold correspondence, which had the same
practical effect. In fact, it was during this correspondence that De
Bernardi first called to the attention of the other two the controlling
force of the Union Station contract. In our judgment, the arbitration
is not subject to attack, and its award is binding upon appellant,
The judgment is affirmed.

GLEN INV. CO. v. ROMERO, County Treasurer.
(Circuit Court of Appeals, Eighth Circuit. October 14, 1918.)
No. 5032.

1. CourTs €=328(9)—FEDEBAL COURTS—JURISDICTIONAL AMOUNT—*COSTS.”

Where a purchaser from a New Mexico county of state tax certificates
sued to enjoin the treasurer from issuing redemption certificates, with-
out payment of certain costs and penalties which had accrued up to the
date of purchase, such costs, etc., which exceeded the amount necessary to
give the federal court jurisdiction, under Judicial Code, § 24,1 were not
“costs,” as used in the provision declaring that such accessory demands
cannot be counted in computing the jurisdictional amount.

[Ed. Note.—For other definitions, see Words and Phrases, First and
Second Series, Costs.] -

2. CONSTITUTIONAL LAW &139—TAXATION &=636—OBLIGATION OF CONTRACT
—TAX SALES—REDEMPTION.

One purchasing from a county tax sale certificates after the amend-
ment of 1915 (Laws 1915, ¢. 78) to -Code N. M. 1915, § 5502, which allowed
sale of certificates for sum less than total amount of the taxes, interest,
ete., must trace all title through the amendment, and, as such sale was
optional with county, there was no impairment of contract.

3. TAXATION &T709(1)~—CERTIFICATE—REDEMPTION—AMOUNT.

A purchaser from a county of tax sale certificates sold under Code N.
M. 1915, § 5502, as amended by Laws 1915, c. 78, for less than total amount
of the taxes, interest, ete., held entitled on redemption to collect only his
expenditure plus interest, instead of the sums called for by the certificate.

Appeal from the District Court of the United States for the District
of New Mexico; Colin Neblett, Judge.

Bill by the Glen Investment Company against Eugenio Romero, as
Treasurer and ex officio Collector of the County of San Miguel, State
of New Mexico. From a decree dismissing the bill for want of juris-
diction, complainant appeals. Reversed, with directions to dismiss
bill on merits.

Edwin H. Park, of Denver, Colo. (Thomas H. Gibson, of Denver,
Cclo., on the brief), for appellant.

Chester A. Hunker, of Las Vegas, N. M. (S. B. Davis, Jr., of East
Las Vegas, N. M., on the brief), for appellee.

Before HOOK, CARLAND, and STONE, Circuit Judges.

STONE, Circuit Judge. Appellant is puréhaser from the county
and holder of tax sale certificates issued by the proper authorities of

@x=For other cases sce same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
1 Comp. St. § 991,
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the county of San Miguel, N. M. These certificates had been orig-
inally issued to the county at the time it bought in the land for non-
payment of taxes. Under a state statute, when the county had bought
in land for two or more successive years, it might under certain circum-
stances here present, sell such sale certificates at public auction to the
highest cash bidder for not less than the minimum sum fixed by the
county commissioners. At such an auction sale appellant bought a
large number of such sale certificates held by the county. The ap-
pellee is the treasurer and ex officio collector of that county. Under
the statutes of New Mexico the land covered by the above sale cer-
tificates is subject to redemption by the owner. At the time of re-
demption the county treasurer, to whom the redemption money is paid
for the use of the sale certificate holder, is required to issue to the
owner a redemption certificate, which is made conclusive proof of
such redemption. The appellee treasurer was threatening to issue re-
demption certificates against the above several sale certificates upon
payment by the respective owners of the amount paid by appellant for
each of such sale certificates, plus interest at the rate of 12 per centum
annually since the date of purchase. Appellant contended that the
amount required for such redemption was the amount of taxes orig-
inally levied upon each of the seyeral parcels of property, together
with penalties, costs, and interest as set forth in the several sale cer-
tificates. To prevent the issue of the redemption certificates as threat-
ened, appellant sought an injunction.

- [1] After answer, the. jurisdiction of the court below was there
successfully assailed by motion upon two grounds: First, that, al-
though a diversity of citizenship, the controversial amount was less
than $3,000; and, second, that no federal question was involved.
Plaintiff claimed the right to receive, at redemption of the certificates
held by him, the original amount of the taxes, costs, penalties, and
interest from the date of the certificate. Defendant claimed that such
recovery should be confined to the purchase price paid by plaintiff for
the certificates, with interest thereon from date of purchase. The pur-
chase price equaled the original tax. Therefore the amount in dis-
pute was the costs (in connection with the taxation), penalties, and
interest which had accrued to date of purchase. The costs here in-
tended are not the costs of this present suit, but such as arose in con-
nection with the tax sale proceedings. The interest is not merely that
incidental or auxiliary to the amount in dispute, but is one of the
main elements or items making up that amount. Such costs and in-
terest are not within the meaning of those terms as used in the sec-
tion (Judicial Code, § 24; Comp. St. 1916, § 991) which excludes
such from inclusion in the jurisdictional amount. As said in Edwards
v. Bates County, 163 U. S. 269, 273, 16 Sup. Ct. 967, 41 L. Ed. 155,
the distinction is between “a principal and accessory demand.” The
matter in dispute here is not the amount of taxes, but what amount
beyond the taxes (such as costs, penalties, and interest) must be paid.
Admittedly this sum exceeded $3,000. The jurisdictional amount hav-
ing been shown, with an undisputed diversity of citizenship, the court
should have retained jurisdiction of the cause.
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Strictly speaking, determination of the existence of jurisdiction as
above would cover all matters really before us upon this appeal. How-
ever, the parties have expressed their desire that a decision be made
upon the merits. A refusal of this request would have the sole re-
sult of sending the cause to the trial court, whence it would return
here. The facts are fully agreed in the pleadings, and the differences
are purely as to the law. We see no good reason to impose upon these
litigants the delay and expense of again presenting to the trial court
. and to this court the precise legal questions upon the same agreed facts
which were put before us in briefs and arguments. Nor should the
time of these courts be wasted in such useless repetition. We will not
consider whether there is in this case a federal question which could
cast the jurisdiction of the national courts. Having assumed jurisdic-
tion because of diversity of citizenship, we will treat the merits of
the case.

The Supreme Court of New Mexico (State ex rel. Cunningham et
al. v. Romero, 22 N. M. 325, 161 Pac. 1103) has decided. in a case in-
volving some of these same certificates and others of like character,
that the proper redemption amount upon such certificates is the pur-
chase price, with interest thereon at 1 per centum monthly from date
of purchase, to which should be added the amount of any subsequent
taxes paid by the purchaser after purchase, with the same interest
thereon from payment. Appellee claims that this decision by the high-
est state court is conclusive upon this court. If this be true, then that
decision rules this case.” Appellant, however, contends, first, that the
result reached in that case would impair the obligation of the con-
tract represented in the certificates; and, second, that this court is
not bound by that decision, but should examine the matter for itself, in
which event its construction of the statutes would prevail.

[2] As to the impairment of the contract: The contract intended
is that contained in the certificate of sale. We waive, without decision,
the suggestions that such a certificate is not a contract within the con-
stitutional provision, and that the political and legal character of a
county would prevent the application of that provisidn. Conceding,
but not deciding, that the certificates are fully protected by the Consti-
tution as contracts so long as they remain the property of the county,
and conceding, but not deciding, that such contracts are in terms as
contended by appellant, yet it does not follow that the appellant stands
in the place of the county. It is true it bought the certificates from
the county, and acquired such title as the county could convey. This,
however, it did under the following circumstances: Up to 1915 the
laws of New Mexico (section 5498) provided that the collector should
make sale of land for delinquent taxes; that at such sale the land
should go to the highest cash bidder whose bid equaled the full amount
of taxes, penalties and interest due thereon; that in default of such
bid the land should be “struck off to the county for such total amount”;
that in no case should such interest be released, abated, rebated, or
reduced, but should have the force of and become part of the original
tax; that one-half of the interest so collected as penalty should be
paid into the state interest fund and one-half credited to the county

254 F.—16 .
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interest fund; that the county should not by such sale acquire title to
such real estate, “but shall sell and assign the duplicate tax certificate,
a$ provided in section 5500.” Section 5500 provided that the county
treasurer should “sell and assign the duplicate certificate of such sale”
to any one who would at any time pay the full face value thereof with
accrued interest; if not so sold before time for the next regular tax
sale, such certificate shall be sold at public auction to the highest cash
bidder, whose bid should equal the full amount of the taxes and in-
terest; that it would be thereafter redeemable in repayment of the
amount so paid. Section 5502 was: :

“Upon payment of the amount for which any real estate is sold, the
treasurer shall give to the purchaser a certificate of sale containing a
description of the property sold, stating the name of the person or persons to
whom the same was assessed or that it was assessed to unknown owners, as
the case may be, the amount paid therefor, and that it was sold for taxes,
with the date of sale, and that the sale is subject to the right of the owner to
redeem the property within three years by paying the amount paid at such-
sale with interest thereon at the rate of one per cent. per month, which cer-
tificate must be recorded in the office of the county clerk in a book kept for
the purpose of recording such certificates. Such former owner may at any
time, within three years from the date of recording such certificate, or du-
plicate certificate, provided for in section 5500, redeem the property by paying
to the county treasurer for the use of the purchaser, or his assigns, the
amount of purchase money with interest, as aforesaid, together with any
taxes which may have been paid upon the property by the purchaser or his
assigns, with interest at the same rate, and such former owner may retain
possession of the property until the time of redemption has expired.

“Real estate sold for taxes, whether struck off to the county or sold to
others, shall continue to be assessed in the name of the original owner, or
to unknown owners, as the case may be, until the title shall pass by tax deed
or otherwise, and taxes thereon for the time during which said certificate or
duplicate shall be held by the county or a purchaser shall be a lien upon said
property until paid.”

It is evident from the foregoing that, if the land was redeemed, the
purchaser at a tax sale or of a duplicate certificate from the county
was entitled to receive the amount he had invested in the purchase
or expended in later taxes against the land, with interest thereon at
1 per centum monthly from date of such payment. There could be
no uncertainty as to the amount required for redemption.

As the county could not sell the land at the tax sales, nor the cer-
tificates purchased by it, for less than the total amount due, there were
instances where the county could realize no cash return as to such
taxes. The county was denied the right, which belonged to the ordi-
nary purchaser, of becoming the owner of land covered by its sale
certificates. ‘Thus it was helpless when no one could be found who
would pay the minimum purchase price. We may infer that this con-
tingency was realized to a serious extent, as the Legislature in 1915
added to section 5502, with a view of relieving counties which had on
hand such immovable certificates, the-following amendment:

“Whenever any lot, parcel or tract of land, or any interest therein, or any
improvement thereon, shall have been bid in prior to April 1, 1915, by or for
any county at tax sales made pursuant to law for two or more years, and
the treasurer of such county has been unable to sell the certificates or dupli-

cate certificates therefor so as to realize the total amount of the taxes, in-
terest, penalty and costs due upon such property, said treasurer may sell
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the same at public auction to the highest bidder for cash, who shall bid not
less than the minimum sum therefor which the county commissioners of said
county, by order duly entered upon their records at any regular meeting, may
have decided to accept. And at any time prior to the date fixed for such sale
in the notice given by the treasurer the owner of such property may redeem
the same from such tax sales by paying to the treasurer the minimum amount
so fixed by the county commissioners, such sale of said certificates or duplicate
certificates, or such redemption by the owner, shall release said property from
the lien of all delinquent taxes, penalties, interest and costs standing against
the same at the date of such sale or redemption.” Laws 1915, ¢. 78.

The certificates here involved come within the description of the
amendment. They were held by the county at the time the amend-
Rent became effective and were subsequently sold thereunder to ap-
pellant.

The amendment of 1915 was not intended to and did not change
the existing law as to tax sales and redemptions with their incidents
and requirements. It was designed to meet a temporary, particular
and special situation. It dealt only with a definite and determined lot
of then existing sale certificates. Its effect was to permit counties to
deal with those certificates in a way theretofore forbidden; that is,
to sell them at a price below the amount called for by the certificate.

" Before this change the two provisions of the statute, that the interest
on the taxes should not be abated and that the redemption should be
for the purchase price plus interest thereon, could not conflict, because
the purchase price must equal the total amount of taxes, penalties,
costs, and interest. Under the amendment, when the certificates sold
below that figure, this divergence would occur. The Legislature could
grant the counties a new right affecting the certificates upon any con-
ditions it deemed proper. So long as the county was left free to ex-
ercise its choice of maintaining the existing status or of changing it
under the conditions prescribed, no question of abrogation or change
of its contract rights could arise. The amendment put no compulsion
upon the counties. It left them free to sell or not to sell under it.
Therefore it might contain any conditions or terms the Legislature de-
sired qualifying an exercise of the privilege thus extended. The Leg-
islature might make it a condition that the purchaser should receive
only his expenditure, plus interest thereon at 1 per centum monthly.
If the county seeks to sell and appellant to purchase through the au-
thority of this amendment, each must accept the full terms thereof.
Appellant must trace its entire title and rights through that amend-
ment. It must therefore accept the certificates with such conditions or
alterations, if any, as the amendment prescribes. Hence we conclude
that no contract obligation can be invaded unlawfully by any condi-
tion the amendment may impose upon the exercise of this new privi-
lege given the counties.

[3] The remaining question is: Was it one of these conditions that
the purchaser should collect only his expenditure, plus interest at 1
.per centum monthly, instead of the sums called for by the face of
the certificate? The state Supreme Court in the above case has said
that such a condition exists. That case has been carefully examined.
Irrespective of the question as to whether we are bound by that de-
cision, we approve the reasoning and conclusion thereof.
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The case is reversed, with directions to set aside the order sustain-
ing the motion of appellee to dismiss the bill for want of jurisdiction,
to deny such motion, and to dismiss the bill upon the merits, at the
costs of appellant.

SMITH v. DOUGLAS COUNTY, NEB.*
(Circuit Court of Appeals, Eighth Circuit. October 28, 1918.)
No. 5132.

1. REMOVAL oF CAUSES @=>4—CAUSES REMOVABLE—CONTEST INTER PARTES.
Under Rev. St. Neb. 1913, §§ 6632, 6634, 6635, and in view of sections
1205 and 1212, and Const. art. 6, §§ 1, 16, a proceeding by a Nebraska coug-
ty to assess inheritance taxes against real and personal property as the
property of a decedent which another claimed as surviving joint tenant,
is, when it reaches the county court, a contest inter partes, and so is a
suit, within the removal statutes.
2. TaxaTION @&>878(1)—INHERITANCE TAXES—CONSTRUCTION OF STATUTES.
The Nebraska inheritance tax statute imposes a tax covering only
gifts in contemplation of death, legacies, and inheritances; this being
particularly true, as Const. art. 3, § 11, confines the provisions of the
act to the title, which is “An act to tax gifts, legacies, etc,” and does
not include property passing to surviving joint tenant.

3. JOINT TENANCY &»3—CREATION—INHERITANCE TAXES.

A contract between two brothers, who had carried on their affairs
jointly at first, without any partnership agreement, held to make them
joint tenants of real and personal property, under Rev. St. Neb. 1913, §§
8244, 8285, recognizing joint tenancy.

4. JoinT TENANCY ¢&=6—HOLDER OF LEGAL TITLE.

Where owners of property, with no intention to abandon contracts
creating a joint tenancy, permitted, for temporary reasons, for conven-
ient handling, property to be taken and held by either of them or some
agent, such property was in no wise removed from the control of the
contract, and the holders were truste¢s for the owners as joint tenants,
and upon the death of either of owners the complete equitable title and
right to the entire legal title would vest in the survivor, and could be
judicially enforced.

In Error to the District Court of the United States for the Dis-
trict of Nebraska; Joseph W. Woodrough, Judge.

Proceedings by the County of Douglas in the State of Nebraska,
under the Nebraska inheritance tax statute, against real and personal
property claimed by the county to have been the property of Francis
Smith, deceased, and claimed by George Warren Smith to belong to
him as a surviving joint tenant, which were removed from the state
to the federal court. There was a judgment for the County of Doug-
las, and George Warren Smith brings error, Reversed. ©

See, also, 242 Fed. 894, 155 C. C. A. 482.

Francis A. Brogan, of Omaha, Neb. (Anan Raymond and A. G.
Ellick, both of Omaha, Neb., on the brief), for plaintiff in error.

George E. Bertrand and John H. Grossman, both of Omaha, Neb.
(George A. Magney, of Omaha, Neb., on the brief), for defendant in
error.

Before HOOK and STONE, Circuit Judges, and WADE, District

Judge. :

G==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
v *Rehearing denied March 4, 1919,
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STONE, Circuit Judge. Writ of error from proceeding under the
inheritance tax statute of Nebraska, assessing such a tax against real
and personal property within that state claimed by the county of Doug-
las to have been the property of Francis Smith, deceased, and claimed
by plaintiff in error to have been the property of him and Francis
Smith as joint tenants. The case presents two propositions: The ju-
risdiction of the court, and the existence or nonexistence of the claim-
ed joint tenancy.

[1] The county challenges the jurisdiction of the court, claiming
that the tax proceeding was not removable from the county court to
the United States District Court, because not a “suit,” within the
meaning of the removal statutes. If the tax proceeding, at the time
the petition for removal was filed, was a contest inter partes over prop-
erty or the payment of money, before a judicial or quasi judicial body
empowered to hear and determine the rights of the contestants, it
was then removable. Boom Company v. Patterson, 98 U. 8. 403, 25
L. Ed. 206; Hess v. Reynolds, 113 U. S. 73, 80, 5 Sup. Ct. 377, 28
1.. Ed. 927; Pacific Removal Cases, 115 U. S. 1, 18, 5 Sup. Ct. 1113,
29 1. Ed. 319; Searl v. School District No. 2, 124 U. S. 197, 199, 8
Sup. Ct. 460, 31 L. Ed. 415; Delaware County Commissioners v.
Diebold Safe Co., 133 U. S. 473, 486, 10 Sup. Ct. 399, 33 L. Ed. 674;
Midisonville Traction Co. v. St. Bernard Mining Co., 196 U. S. 239,
25 Sup. Ct. 251, 49 L. Ed. 462. The tax involved the payment of
money. The Constitution and statutes of Nebraska establish that this
proceeding, when it reached the county court, became a contest inter
partes, which that court, acting judicially, was empowered to hear and
determine. ‘The method prescribed of levying this tax is for a county
judge to appoint an appraiser, who investigates values and reports to
the judge. The judge then “forthwith” fixes the value of the prop-
erty and the amount of the tax, after which he “immediately” gives no-
tice thereof to all known interested parties. Any one dissatisfied with
his finding may, within 60 days, appeal to the county court, upon filing
bond covering costs and “all taxes that may be fixed by the court.”
R. S. Nebraska 1913, § 6632. Section 6634 provides that the county
courts “shall have jurisdiction to hear and determine all questions in
relation to all taxes arising under this article.” Section 6635 provides
a method by which the county court can take the initiative, if the tax
remains unpaid after assessment. It is:

“If it shall appear to the county court that any tax accruing under this
wurticle has not been paid according to law, it shall issue a summons com-
manding the persons or corporation liable to pay such tax or interested in
such property to appear before the court on a certain day, not more than
three months after the date of such summons, to show cause why such tax
should not be paid. The process, practice and pleadings, and the hearing
and determination thereof, and the judgment in said court in such cases
shall be the same as those now provided or those which may be hereafter
provided in probate cases in the county courts of this state and the fees and

costs in such cases shall be the same as in probate cases in the county courts
of this state.”

From the above sections, which are emphasized by other sections
of the act, it is clear that the proceeding was ex parte until it reached
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the county court; that it became there a controversy inter partes;
that the county court was given jurisdiction to hear and determine “alt
questions in relation” to such taxes, not being confined: to the accuracy
of the amount assessed; that such action by the court was not merely
administrative, but judicial. It should also be noted that county courts
in Nebraska are a part of the judicial power of the state (Constitution
of 1875, art. 6, § 1), courts of record with certain constitutional orig-
inal jurisdiction, and such other jurisdiction as given by statute (Con-
stitution of 1875, art. 6, § 16), with a prescribed judicial procedure (R.
S. 1913, §§ 1205, 1212).

The conclusion that jurisdiction was properly acquired by removal
is not affected by the case of Upshur County v. Rich, 135 U. S. 467,
10 Sup. Ct. 651, 34 L. Ed. 196. Under the statutes and decisions of
the state there involved, the county court was purely an administra-
tive body, with no judicial powers, except probate. The court there
held that an appeal from a tax assessment to such an administrative
body upon the amount of a tax fixed by an assessor was not a “suit”;
but Justice Bradley, after carefully saying that such a proceeding ap-
proached “very near to the line of demarcation,” defined a distinction
which here exists when he said:

“Even an appeal from an assessment, if referred to a court and jury, or

merely to a court, to be proceeded on according to judicial methods, may
become a suit within the act of Congress.”

Also here the amount of the tax was admittedly just, but the legal
right to levy any such tax on this property was contested—a contro-
versy in its character suggesting the necessity of judicial settlement,
Nor has the decision on the appeal to this court of a companion pro-
ceeding (242 Fed. 894, 155 C. C. A. 482) any bearing here. In that
case Smith sought to enjoin the Douglas county officials from collect-
ing this inheritance tax. That bill was dismissed for want of equity,
because there was a remedy at law. The remedy there in mind was
that given by section 10 of the act (Rev. St. Neb. 1913, § 6631), which
gave a right to repayment of any such tax erroneously paid. It was
not there decided that section 10 provided a remedy which was ex-
clusive of other legal remedies or methods of challenging the validity
of the tax.

[2,3] The sole proposition going to the merits of the case is whether
this property is within the purview of the Nebraska inheritance tax
statute. This necessitates an examination of the scope of that enact-
ment and of the legal manner in which this property came to plaintiff
in error. The title of the statute is “An act to tax gifts, legacies and
inheritances in certain cases and to provide for the collection of the
same.” Section 1 (R. S. Neb. 1913, § 6622) defines the property sub-
ject to the tax as follows:

“All property, real, personal and mixed which shall pass by will or by
the intestate laws of this state from any person who may die seised or pos-
sessed of the same while a resident of this state, or, if decedent was not a
resident of this state at the time of his death, which property or any part
thereof shall be within this state, or any interest therein or income .there-
from, which shall be transferred by deed, grant, sale or gift made in con-

-templation of the death of the grantor, or bargainer or intended to take
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effect, in possession or enjoyment after such death, to any person or persons
or to any body politic or corporate in trust or otherwise, or by reason there-
of any person or body corporate shall become beneficially entitled in pos-
session or expectation to any property or income thereof, shall be and is
subject to a tax, at the rate hereinafter specified, to be paid to the treasurer
of the proper county for the use of the state, and all heirs, legatees and dev-
isees, administrators, executors and trustees shall be liable for any and all
such taxes until the same shall have been paid as hereinafter directed.”

. Section 2 (R. S. Neb. 1913, § 6623) outlines the method of assess-
ment and payment when the bequeathed or devised estate involves a
life estate. From the above it is clear that the Legislature intended
to enact a tax, as its title sets forth, covering only gifts (in contempla-
tion of death), legacies, and inheritances. Besides the scope of the title
to an act in Nebraska confines the provisions of the act. Const. of 1875,
art. 3, § 11; State v. B. & M. R. R. Co., 60 Neb. 741, 84 N. W. 254;
State ex rel. Adair v. Drexel, 74 Neb. 776, 105 N. W, 174.

Did the property here involved pass by such gift, legacy, or inher-
itance? Smith claims that it came to him in the nature of a joint ten-
ant survivorship, springing from certain contracts between him and
the deceased, his brother. The essential facts are fixed. The legal
meaning and results of the facts make up the controversy. The out-
standing facts necessary to a decision are as hereafter set forth. In
1845, the two brothers, then 19 and 21 years old, started out to make
their fortunes together. This united effort accumulated more than $1,-
000,000 by 1880. During this time there was no formal partnership
or agreement, though they worked together under the business style
of F. & G. W. Smith, took investments and loans, and kept their bank
account in that name. At that time deceased was about 56 years old
.and married, with no children, while plaintiff in error had remained
unmarried. They then became concerned, especially the deceased,
with the disposition of this large fortune after death. Fearing that
the collateral heirs might be spendthrifts and dissipate the money, and
preferring it should go to charities, if such tendencies of these heirs
seemed to develop, they decided to arrange matters so that the survivor
of the two would take all of the property and assume the burden of
its ultimate disposition after his death. To carry out this plan they
executed mutual wills covering the property, excepting certain annu-
ities to be paid the wife of the deceased. This arrangement continued
until 1902. At that time they were advised by counsel that this plan
was cumbersome and would necessitate the estate going through pro-
bate. To avoid this, and, as they thought, better carry out their plan,
they executed the paper following:

“New York, March 3, 1902.

“The following agreement exists and has existed for more than twenty
years between Francis Smith and George Warren Smith for the purpose
of making investments for the mutual benefit of us both as joint tenants and
not as tenants in common, and have used the style name of F. & G. W. Smith.
And in the event of the death of either of us we agree that the survivor
may use the name of F. & G. W. Smith and continue to buy and sell se-
curities of all kinds, real and personal, in all manner of ways as has been
done heretofore, and do every and all acts whatsoever as fully as when
we were both alive. We hold and own all the property which we now possess,
both real and personal as joint tenants and not tenants as common with
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right of survivorship, and all the property of all kinds whatsoever which we
may hereafter acquire is to be held and owned in like manner. And to all
whom it may concern we state the foregoing agreement and statements con-
tinue in full force and hereby ratify and confirm the same in every particular.
“[Signed] ZFrancis Smith.
“George Warrenr Smith.”

The wills were then destroyed. A year later they executed another
instrument as follows: ’
“Warrenton, Rockport, Maine, May 16, 1903. °
“We, the undersigned, Francis Smith and George Warren Smith, do state
and affirm hereby that the agreement now existing between us whereby we
hold all our property as joint tenants with right of survivorship and not as
tenants in common that it is intended to include all real estate of every kind
and nature. All personal property, stocks and bonds, and in fact all real
estate and personal property of all kind or kinds whatsoever, which we or
either of us now hold, own or possess or may hereafter acquire. The ob-
ject of the foregoing is to state more implicitly if need be the agreement be-
tween us as to the property which we hold or own as joint tenants with
right of survivorship and not as tenants in common or that we may hereaft-
er own or acquire. [Signed] Francis Smith.
“George Warren Smith.”

Under this new plan their stocks, bonds, accounts, and bank ac-
count, for the most part,- stood in the name of “Francis Smith &
George Warren Smith as joint tenants with right of survivorship, and
not as tenants in common.” In some instances, including the Ne--
braska property, for reasons of convenience affecting conveyancing or
the like, the title was held in the name of one or the other, or of an
agent. For a while a third brother had been in business with them,
but this connection had terminated prior to 1902; also the wife of
deceased had died some time prior to his death, at which time he was
a widower, with no direct descendants.

There is no ground for any claim that the arrangement between the
brothers concerning their business and property was fraudulent, with
the object of escaping the payment of inheritance taxes. The good
faith of their actions is not attacked. The controversy is over the
legal status established by those acts. The county contends that this
status was a partnership; the plaintiff in error asserts it was a joint
tenancy. If the former, there is no question but that one-half of the
partnership property (after payment of debts) would be the property
of the estate of the deceased, and as such be liable to this inheritanc