NATIONAL REPORTER SYSTEM—UNITED STATES SERIES

THE

FEDERAL REPORTER

WITH KEY-NUMBER ANNOTATIONS

VOLUME 238

PERMANENT EDITION

CASES ARGUED AND DETERMINED
IN THE

CIRCUIT COURTS OF APPEALS AND
‘DISTRICT COURTS OF THE
UNITED STATES

WITH TABLE OF CASES IN WHICH REHEARINGS HAWE BEEN
GRANTED OR DENII-?')?

MARCH, 1917

ST. PAUL
WEST PUBLISHING CO.
1917



CopyriGur, 1917
BY
WEST PUBLISHING COMPANY

(238 FED.)






O\Pk:/K EY NUMBER SYSTEM)

This is a Key-Numbered- Volume

Each syllabus paragraph in this volume is marked
with the topic and Key-Number section ¢ under
which the point will eventually appear in the Amer-
ican Digest System.

The lawyer is thus led from that syllabus to the exact
place in the Digests where we, as digest makers, have
placed the other cases on the same point---This is the
Key-Number Annotation.



FEDERAL REPORTER, VOLUME 238

JUDGES
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UNITED STATES CIRCUIT COURTS OF APPEALS
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AND THE DISTRICT COURTS

FIRST CIRCUIT

OLIVER WENDELL HOLMES, Circuit JUSHICE. e veerrressneeeenanss. Washington, D. C.
WILLIAM L. PUTNAM, Circuit Judge............ .. . Portland, Me.
FREDERIC DODGE, Circuit Judge... ...Doston, Mass,
GEO. H. BINGHAM, Circuit Judge........ .. ..Concord, N. H.
CLARENCE HALE, District Judge, Maine................ .Portland, Me.
JAS. M. MORTON, Jr., District Judge, Massachusetts ...Boston, Mass,
EDGAR ALDRICH, District Judge, New Hampshire.. ...Littleton, N. H.
ARTHUR L. BROWN, District Judge, Rhode Island....... veeeseeo. . Providence, R, I.
SECOND CIRCUIT

1,OUIS D. BRANDEIS, Circuit JUSLICE. cvevvensvenerassacaasssssnsss. Washington, D. C.
' vees ..New York, N. Y.
HENRY G. WARD, Circuit Judge........ ...New York, N. VY.
HENRY WADE ROGERS, Circuit Judge... vevesesessesss.New Haven, Conn.
CHARLES M. HOUGH, Circuit Judge ........ .o .
EDWIN S. THOMAS, District Judge, Connecticut....... henaee .
THOMAS I. CHATFIELD, District Judge, E. D. New York.....
VAN VECHTEN VEEDER, District Judge, E. D. New York....
GEORGE W. RAY, District Judge, N. D. New York......
LEARNED HAND, District Judge, S. D. New York...
JULIUS M. MAYER, District Judge, S. D. New York ..
AUGUSTUS N. HAND, District Judge, 8. D. New YorK.....s......New York, N. Y.
MARTIN T. MANTON, District Judge, S. D. New York . ..New York, N. Y.
JOHN R. HAZEL, District Judge, W. D. New York.......ceeceeevnennn. Buffalo, N. Y.
HARLAND B. HOWE, District Judge, Vermont......eeereseesq...St. Johnsbury, Vi,

vew Haven, Conn.
...Brooklyn, N. Y.
.Brooklyn, N. Y.
....Norwich, N, Y.
....New York, N, Y.
....New York, N. Y.

THIRD CIRCUIT

MAHLON PITNEY, Circuit Justice......coooviereeierianianaen .Washington, D. C.
JOSEPH BUFFINGTON, Circuit Judge.. Cvesesereaanaen Pittsburg, Pa.
JOHN B. McPHERSON, Circuit Judge.. ..Philadelphia, T'a.
VICTOR B. WOOLLEY, Circuit Judge.............. ..Wilmington, Del.

EDWARD G. BRADFORD, District Judge, Delaware.. ...Wilmington, Del.
JOHN RELLSTAB, District Judge, New Jersey..... ceseneries Trenton, N. J.
THOS. G. HAIGHT, District Judge, New Jersey.... veessso.Jersey City, N. J.
J. WARREN DAVIS, District Judge, New R =] -/ Trenton, N. J.

J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvania...Philadelphia, Pa.
OLIVER B. DICKINSON, District Judge, BE. D. Pennsylvania......Philadelphia, Pa.
CHAS. B. WITMER, District Judge, M. D. Pennsylvania...... ...Sunbury, Pa,
CHARLES P. ORR, District Judge, W. D. Pennsylvania.......... .Pittsburg, Pa.
w. H. SEWARD THOMSON, District Judge, ‘W. D. Pennsylvania........Pittsburg, Pa.

)
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FOURTH CIRCUIT

Hon. EDWARD D. WHITE, Circuit Justice..... tstsseetiiiiaiianesess.. Washington, D. C.
Hon. JETER C. PRITCHARD, Circuit JUdge...iiiiiiiiii e Asheville, N. C.
Hon. MARTIN A. KNAPP, Circuit Judge............. . .Washington, D. C.
Hon. CHAS. A. WOODS, Circuit Judge................. . «ese...Marion, 8. C.
. Hon. JOHN C. ROSE, District Judge, Maryland.................. . ..Baltimore, Md.
Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina.............. Wilson, N. C.
Hon. JAMES E. BOYD, District Judge, W. D. North Carolina...... ....Greensboro, N. C,
Hon. HENRY A. MIDDLETON SMITH, District Judge, E. D. S. C.....Charleston, S. C.
Hon. JOSEPH T. JOHNSON, District Judge, W. D. 8. C. ......... eena Greenville, S. C,
Hon. EDMUND WADDILL, Jr., District Judge, E. D, Virginia..... «eesse-..Richmond, Va,
Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia........Lynchburg, Va.
Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia.....,.. Philippi, W. Va.
Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia....Charleston, W. Va.
FIFTH CIRCUIT
Hon. JAMES CLARK McREYNOLDS, Circuit Justice srseseeeicese.... Washington, D. C.
Hon. DON A. PARDEE, Circuit Judge........ L P Atlanta, Ga.
Hon. A, P. McCORMICK, Circuit JUdBe . .. e Waco, Tex,
Hon. RICHARD W. WALKER, Circuit Judge.....ocevvarereennnnnn... ..Huntsville, Ala,
Hon. ROBERT LYNN BATTS, Circuit Judge®......oo coeniiii L ceeriiiaas Austin, Tex.
Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Alabama....Montgomery, Ala,
Hon. WM. I. GRUBB, District Judge, N. D. Alabama.............. eeens «..Birmingham, Ala.
Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama? «see....Mobile, Ala,
Hon. ROBERT T. ERVIN, District Judge. S. D. Alabama* ............000uu.... Mobile, Ala,
Hon. WM. B. SHEPPARD, District Judge, N. D. Florida «.....Pensacola, Fla,
Hon. RHYDON M. CALL, District Judge, S. D. Florida......... ..Jacksonville, Fla,
Hon, WILLIAM T. NEWMAN, District Judge, N. D. Georgia. -...Atlanta, Ga.
Hon. EMORY SPEER, District Judge, S. D. Georgia.............. teenteasesnananans Macon, Ga.
Hon. RUFUS E. FOSTER, District Judge, E. D. Louisiana... .New Orleans, La,
Hon. GEORGE W. JACK, District Judge, W. D. Louisiana®........ ....Shreveport, La.
Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi.. .Kosciusko, Miss,
Hon. GORDON RUSSELL, District Judge, E. D. Texas...... Sherman, Tex.
Hon. EDWARD R. MEEK, District Judge, N. D' TeXas...cieiennennan ....Dallas, Tex,
Hon. WALLER T. BURNS, District Judge, S. D. Texas... ...Houston, Tex,
Hon, DUVAL WEST, District Judge, W. D. Texas ...... sereecesseaieeaas..San Antonio, Tex.
SIXTH CIRCUIT
Hon. WILLIAM R. DAY, Circuit Justice.................................Washlngton, D. C.
Hon. JOHN W. WARRINGTON, Circuit Judge...oiviiiiiiiiiiiiiiiin e, Cincinnati, Ohijo.
Hon. LOYAL E. KNAPPEN, Circuit Judge.... cecenens Grand Rapids, Mich.
Hon. ARTHUR C. DENISON, Circuit Judge......ooovunnnnnnnnnn.. PPN Grand Rapids, Mich,
Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky........‘.Maysville, Ky.
Hon. WALTER EVANS, District Judge, W. D. Kentucky....... . ...Loulsville, Ky.
Hon. ARTHUR J. TUTTLE, District Judge, E. D. Michigan.... .»....Detroit, Mich,
Hon, CLARENCE W. SESSIONS, District Judge, W. D. Michigan. .Grand Rapids, Mich.
Hon. JOHN M. KILLITS, District Judge, N. D. Ohio............. ....Tuledo, Ohio,
Hon, D. C. WESTENHAVER, District Judge, N. D. Ohio®. ..Cleveland, Ohio.
Hon. JOHN E. SATER, District Judge, S. D. Ohio........... ..Columbus, Ohio,
Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio.......enror.. Cincinnati, Ohio,
Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee..Knoxville, Tenn.
Hon, JOHN E. McCALL, District Judge, W. D. Tennessee................Memphis, Tenn,
SEVENTH CIRCUIT

Hon. JOHN H. CLARKE, Circuit Justice Cerreteses gsesenreranianas «+vs..Washington, D. ©.
Hon. FRANCIS E. BAKER, Circuit Judge...... feeretenaas Goshen, Ind.
Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge.................................Chicago, 1.

! Died November 2, 1916. ¢ Appointed January 23, 1917, to succeed

? Appointed February 5, 1917, to succeed Harry T. Toulmin.

A. P. McCormick. S Appointed March 16, 1917.

® Died November 12, 1916, ¢ Appointed March 14, 1917,
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JUDGES OF THE COURTS vl

JULIAN W. MACK, Circuit Judge....... sessessasessassssssass.Chicago, Ill
SAMUEL ALSCHULER, Circuit Judge ... ceisesessesssssss. Chicago, IIL
EVAN A, EVANS, Circuit Judge ..........cciceiivinanianinns ..Baraboo, Wis.

veessss..Chicago, Il
..Chicago, Il.

KENESAW M. LANDIS, District Judge, N. D. Illinois....
GEORGE A. CARPENTER, District Judge, N. D. Illinois..

FRANCIS M. WRIGHT, District Judge, E. D. I1linois.....ccoeuneeennnns Urbana, IlL
J. OTIS HUMPHREY, District Judge, S. D. Illinois.... ....Springfield, Il
ALBERT B. ANDERSON, District Judge, Indiara............ .Indianapolis, Ind.
FERDINAND A. GEIGER, District Judge, E. D. Wisconsin. .Milwaukee, Wis.

ARTHUR L. SANBORN, District Judge, W. D. Wisconsin............Madison, Wis.

EIGHTH CIRCUIT

WILLIS VAN DEVANTER, Circuit Justice.........c.ccevvuenssss... Washington, D. C.
WALTER H. SANBORN, Circuit Judge.......... . ..St. Paul, Minn.
WILLIAM C. HOOK, Circult Judge...... Leavenworth Kan,
WALTER 1. SMITH, Circuit Judge...... ...Council Bluffs, Iowa.
JOHN E. CARLAND, Circuit Judge....ccccoeevievnrnnns vevaseeense.. Washington, D. C.
KIMBROUGH STONE, Circuit Judge . vessesseaees....Kansas City, Mo.’

. Little Rock, Ark.
....Ft. Smith, Ark.
«....Denver, Colo.

JACOB TRIEBER, District Judge, E. D. .Arkansas'
F. A. YOUMANS, District Judge, W. D. Arkansas..

ROBERT E. LEWIS, District Judge, Colorado......... .

HENRY THOMAS REED, District Judge, N. D. Iowa.. .........Cresco Towa.
MARTIN J. WADE, District Judge, S. D. Towa...... ....Jowa City, Iowa.
JOHN C. POLLOCK, District Judge, Kansas..... .Kansas City, Kan.
PAGE MORRIS, District Judge, Minnesota....c.c.oiemiinnncccnanaenns Duluth, Minn.
WILBUR F. BOOTH, District Judge, Minnesota..... PP Minneapolis, Minn.
DAVID P. DYER, District Judge, E. D. Missourf......., ....coooeeeee St. Louis, Mo.
ARBA S. VAN VALKENBURGH, District Judge, W. D. ‘Missourt...Kansas City, Mo.
THOMAS C. MUNGER, District Judge, Nebraska............. .Lincoln, Neb.
JOSEPH W. WOODROUGH, District Judge, Nebraska . RN Omaha, Neb.
COLIN NEBLETT, District Judge, New Mexico'....... .Santa ¥é, N. M.
CHARLES F. AMIDON, District Judge, North Dakota... .evs...Fargo, N, D,
RALPH E. CAMPBELL, District Judge, E. D. Oklahoma.. Muskogee, Okl.

....... Guthrie, Okl.
.Sloux Falls, S. D.

JOHN H. COTTERAL, District Judge, W. D. Oklahoma.
JAMES D. ELLIOTT, District Judge, South Dakota..... .

TILLMAN D. JOHNSON, District Judge, Utah ...... terereranosacenns Ogden, Utah,
JOHN A. RINER, District Judge, Wyoming..... ..Cheyenne, Wyo.
JOSEPH McKENNA, Circuit Justice...... ..Washington, D, C.

WILLIAM B. GILBERT, Circuit Judge....
ERSKINE M. ROSS, Circuit Judge........

«ssess...Portland, Or.
....Los Angeles, Cal.

WM. W. MORROW, Circuit Judge... ...San Francisco, Cal.
WM. H. HUNT, Circuit Judge..... . ......Washington, D. C.
WM. H. SAWTELLE, District Judge Arizo terenseseiniaees Tucson, Ariz.
BENJ. F. BLEDSOE, District Judge, S. D. Calltomla .Los Angeles, Cal.

OSCAR A. TRIPPET, District Judge, S. D. California.. .
WM. C. VAN FLEET, District Judge, N, D. Calitornla .San Francisco, Cal.
MAURICE T. DOOLING, District Judge, N. D. Callfornie. .San Francisco, Cal.
FRANK S. DIETRICH, District Judge, Idaho [N Boise, Idaho.
GEO. M. BOURQUIN, District Judge, Montana ..... ......Butte, Mont.
EDWARD 8. FARRINGTON," District Judge, Nevada.. ..Carson City, Nev.
CHARLES E, WOLVERTON, District Judge, Oregon.. «......Portland, Or.
ROBERT S. BEAN, District Judge, Oregon.......... .....Portland, Or.
FRANK H. RUDKIN, District Judge, E. D. Washington........ ..Spokane, Wash.
EDWARD E. CUSHMAN, District Judge, W. D. Washington... .Seattle, Wash.
JEREMIAH NETERER, District Judge, W. D. Washington..........Seattle, Wash.

..Los Angeles, Cal.

v Appointed February 5, 1917.
*
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CASES

ARGUED AND DETERMINED

IN THE

UNITED STATES CIRCUIT COURTS OF APPEALS
AND THE DISTRICT COURTS

SAALFIELD PUB. CO. et al. v. G. & C. MERRIAM CO.
G. & C. MERRIAM CO. v. SAALFIELD PUB. CO. et al.
(Circuit Court of Appeals, Sixth Circuit. January 13, 1917.)
Nos. 2855, 2856.

1. CoURTS ¢&=406(1)—APPEAL—WAIVER OF ERRORS—FAILURE TO ARGUE.
Brrors assigned but not insisted upon nor argued, as required by
Court Rule 20 (202 Fed. xiv, 118 C. C. A. xiv), are treated as waived.

[Ed. Note—For other cases, see Courts, Cent. Dig. § 1103; Dec. Dig.
&=406(1).]

2. APPEAL AND ERROR &=1201(6)—PROCEEDINGS AFTER APPEAL—CHANGE OF
THEORY. ' :

Where the original bill for injunction against unfair competition was
framed, and the case was tried, and an appeal determined, on the theory
that certain dictionaries published by defendants were revisions of a
dictionary the copyright of which plaintiff had owned before its expira-
tion, plaintiff could not, after a decree permitting the use of the title to
the copyrighted dictionary under certain restrictions, and after more than
four years of litigation, change the theory of the case by alleging that
defendants’ dictionaries were in fact revisions of a different dictionary so
as to show fraud in the use of the title of plaintiff’s dictionary.

[Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. § 4683 ;
Dec. Dig. €=1201(6).]

8. APPEAL AND ERROR ¢&=21099(3)—BEFFECT OF DECISION—PERMISSION TO AMEND.

Permission granted by the appellate court to file in the court below a

supplemental bill does not bind the court as to the validity of the new
claims sought thereby to be presented. '

[Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. § 4372
Dec. Dig. &1099(3).]

4. TRADE-MARKS AND TRADE-NAMES &=70(3)—UNFAIR COMPETITION—TITLE
oF BoOoOK.

Where plaintiff, who had succeeded to the rights of the author of Web-
ster's dictionary, the copyright to which had expired, had published
for several years a smaller dictionary which it called Webster’s Collegiate
Dictionary, and which had a large sale among the class of purchasers
for whom it was intended, a publication by defendants of a dictionary
known as Webster's Intercollegiate Dictionary, which was similar in size
and style and intended for the same class of purchasers, was unfair com-

@=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
238 F.—1
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petition which can be restrained, though plaintiff had lost its exclusive
right to the use of the title Webster’s Dictionary.

[Ed. Note.—For other cases, see Trade-Marks and Trade-Names, Cent.
Dig. § 81; Dec. Dig. €&=T0(3).]

5. TRADE-MARES AND TBADE-NAMES &=3(3)—RIGHT T0 TRADE-MARK—DE-
SCRIPTIVE WORD—SECONDARY MEANING,

It is not essential to the right to the exclusive use of a descriptive
word in a trade-mark, on the theory that it had acquired a secondary
meaning as designating a particular product, that the personal identity of
the maker of that product should be known.

[Ed. Note.—For other cases, see Trade-Marks and Trade-Names, Cent.
Dig. § 6; Dec. Dig. &=3(3).]

6. TRADE-MARRS AND TRADE-NAMES €=85(1)—RIGHT TO0 TRADE-MARK—DE-
SCRIPTIVE WORD.

Where the original title of a dictionary had been used by plaintiff, who
had the right to publish it, to designate numerous subsequent editions
and revisions, so that, notwithstanding the expiration of the original copy-
right, the title had acquired a secondary meaning as designating the
series of dictionaries published by plaintiff, the fact that the latest of
those dictionaries bore little resemblance to the original does not estab-
lish such deception as will deprive plaintiff of his right to protection in
the use of the descriptive word.

[Ed. Note.—For other cases, see Trade-Marks and Trade-Names, Cent.
Dig. § 94; Dec. Dig. &=85(1).]

7. TRADE-MARKS AND TRADE-NAMES &=97 — INFRINGEMENT — DESCRIPTIVE
WoORD—DISTINGUISHING NOTICE.

Where a, descriptive word has acquired a secondary meaning as desig-
nating plaintifi’s product, and the use of defendant’s name on his product
bearing the same descriptive word will distinguish it, that is sufficient;
but, where the use of his name will not sufficiently distinguish the product
as defendant’s, he can be required to use a notice indicating that it is
not plaintiff’s product.

[Ed. Note.—For other cases, see Trade-Marks and Trade-Names, Cent.
Dig. §§ 110, 111; Dec. Dig. ¢=97.]

B. TRAPE-MARKS AND TRADE-NAMES @&R9T—DESCRIPTIVE WORD—SECONDARY
MEANING—NOTICE.

Though the title of a dictionary, the copyright on which bad expired,
had acquired a secondary meaning as designating the series of diction-
aries published by plaintiff, one reprinting the original dictionary after
the expiration of the copyright, and long after plaintiff had ceased pub-
lishing and selling that edition, need only insert his name as publisher on
the title page; but where defendant publishes a dictionary departing from
the original as much as plaintiff’s latest dictionary, which had acquired
an extensive reputation of its own, and resembling the latter in appear-
ance, defendant can be compelled to use a notice that its dictionary is
not published by the original publishers, or their successors.

[Ed. Note.—For other cases, see Trade-Marks and Trade-Names, Cent.
Dig, §§ 110, 111; Dec. Dig. ¢=97.]

9, TRADE-MARKS AND TRADE-NAMES &=97—INFRINGEMENT—NOTICE—PLACE
OF PUBLICATION.

Where a descriptive word has acquired a secondary meaning as desig-
nating a series of dictionaries published by plaintiff, defendant can be
compelled to publish a notice of its dictionaries designated by that word,
not only on the title page, but wherever as on the cover back, front

&=>For other cases see game topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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cover, or in its advertisements, 1t uses the descriptive word in con-
nection with the designation of its dictionary.

[Ed. Note—For other cases, see Trade-Marks and Trade-Names, Cent.
Dig. §§ 110, 111; Dec. Dig. ¢=917.] :

10. TRADE-MABKS AND TRADE-NAMES &=97—INFRINGEMENT—DECREE—COM-
PLIANCE.

A decree requiring defendant to publish such notice in connection with
the descriptive name is sufficiently complied with, where the notice is
published on the cover back and at the top of the title page, though the
notice on the title page is not particularly prominent and there was no
similar notice on the front cover, where, however, the descriptive word
was not used.

[Ed. Note.—For other cases, see Trade-Marks and Trade-Names, Cent.
Dig. §§ 110, 111; Dec. Dig. €=97.]

Appeals from the District Court of the United States for the Eastern
Division of the Northern District of Ohio; John H. Clarke, Judge.

Suit by the G. & C. Merriam Company against the Saalfield Pub-
lishing Company and another for an injunction to restrain defendants
from using the same name in the title of their dictionaries as was used
by plaintiff. From a decree permitting the use of the name under
certain restrictions, both parties appeal. Modified and affirmed.

No. 2855:

Wade H. Ellis and Challen B. Ellis, both of Washington, D. C., for
appellants.

Wm. B. Hale, of New York City, for appellee.

No. 2856:

Wm. B. Hale, of New York City, for appellant.

Wade H. Ellis and Challen B. Ellis, both of Washington, D. C., for
appellees.

Before WARRINGTON, KNAPPEN, and DENISON, Circuit
Judges.

DENISON, Circuit Judge. These are, respectively, appeal and
cross-appeal from the decree of the District Court, entered in purported
compliance with our mandate on the former appeal. 190 Fed. 927, 111
C.C. A. 517, and 198 Fed. 369, 117 C. C. A. 245. By our second opin-
ion, certain details, both as to the form of the injunction and as to the
accounting liability, were committed to the trial court for decision. In
the court below there was then a reference to a master, who made
findings of fact bearing upon these special questions so reserved, as
well as upon the amount of the profits or damages to be paid. Excep-
tions to the master’s report embodying these findings were overruled
and the findings confirmed. The controversy as to profits and damages
was compromised and settled, but a decree determining the precise
scope of the injunction was entered, against the objection of plaintiff
that it did not go far enough, and the protest of defendants that it went
too far.

[1] Upon these appeals the plaintiff urges only the two points here-
after discussed, and the defendants, although assigning a large number

EFor other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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of errors, have insisted upon and argued only one general proposition.
All other errors assigned are therefore to be treated as waived. Rule
20 (202 Fed. xiv, 118 C. C. A. xiv); Ironton v. Harrison (C. C. A. 6)
212 Fed. 353, 357, 129 C. C. A. 29; Gibson v. Ry. (C. C. A. 6) 215 Fed.
24,27,131 C.C. A. 332.

[2] 1. The complaint prosecuted in the First circuit was against the
single form of dictionary then published by Ogilvie, which was of the
exhaustive or unabridged class, and was called “Webster’s Imperial”
or “Webster’s Universal.” After the purchase of Ogilvie’s business by
the defendants here, and before the filing of this bill, they had pub-
lished three other dictionaries of abridged type, which they called, re-
spectively, “Webster’s Intercollegiate,” “Webster’s Adequate,” and
“Webster’s Sterling.” The bill in this case complained also of these
three small dictionaries, and grouped them with the “Imperial.” Our
opinion and the decree of the court below, pursuant to the mandate,
adopted this classification and awarded against them the same relief
as given against the Imperial. Pending the accounting below, the
plaintiff applied to this court for leave to file in the court below a sup-
plemental bill, resting upon the theory that these three small diction-
aries were not, in truth, revisions of the original, copyright-expired
Webster, but were mere reprints of an English dictionary, the “Twen-
tieth Century.” We gave this permission, the bill was filed, and the
master, by his confirmed report, found the facts to be in accordance
with the plaintiff’s claim. Upon this basis plaintiff now urges that de-
fendants should not be allowed to use the name “Webster” as to these
dictionaries at all, because they are not Webster’s dictionaries; that
the foundation of the modified right to use the word awarded to the
defendants as to the Imperial was the fact of sufficient identity be-
tween the Imperial and the 1847 copyrighted book; and that, with this
support removed, nothing remains save the fraud accomplished by
using the name to deceive the public which is familiar with that sec-
ondary meaning of “Webster’s,” indicating plaintiff’s publications—the
result stated by Judge Dallas, in Singer v. Hipple (C. C.) 109 Fed. 152,
where he says:

“Consequently the defendant’s employment of the word * * * can have
but one result, and that is not to correctly identify the thing itself, but to mis-
lead the public as to its source.”

We are satisfied to dispose of the error alleged in this respect with-
out examining the sufficiency of the argument just stated. Plaintiff’s
effort to reshape the litigation as to these three small dictionaries is
belated. No satisfactory reason appears why the fact that these dic-
tionaries are so nearly identical with the “Twentieth Century” and so
far removed from the 1847 Webster’s was not observed long before.
With ample opportunity for knowing this fact, plaintiff was satisfied
to file this bill, resting on the inconsistent theory that these dictionaries
were like the Imperial, which had been adjudged to be a revision of the
1847 Webster’s, and to prosecute the case on that theory through our
courts for four years. The new theory is so obviously an afterthought,
designed to overcome the partially disappointing construction. which
we gave to the decree in the First circuit, that only an extraordinary
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case of thwarted diligence in making an earlier discovery and of sharp
injustice otherwise resulting would justify upsetting the formerly ac-
cepted basis of litigation. Applying this principle, and without going
further, the decree below in this respect should be affirmed.

[3] It is quite obvious that our mere permission to file a supple-
mental bill in the court below did not, in any way, commit us or bind
that court as to the rightfulness of the new claims sought to be pre-
sented.

[4] 2. A distinct question exists as to one small dictionary publish-
ed by defendants, “Webster’s Intercollegiate.” The original bill in this
circuit asked an absolute prohibition of the use of this composite name,
as being a manifestly fraudulent imitation of the long-established name
of one of plaintiff’s publications, “Webster’s Collegiate Dictionary.”
The issue made on this point is one of the things expressly reserved in
our former opinion; and, upon this issue, the master found and re-
ported: :

“That the name ‘Intercollegiate’ was adopted by defendants as a name for
this dictionary, with the intention of using it to mislead and deceive pur-

chasers. I find therefore the name ‘Intercollegiate,” as used by defendants,
is, of itself, a violation of complainant’s rights.”

Upon exceptions, this finding was confirmed; but, in the final de-
cree, completely formulating the injunction, this subject was not men-
tioned.

Not only would we be strongly inclined to accept the concurrent find-
ing of the master and the district judge, but we think they were right.
“Webster’s Collegiate Dictionary” was published under that name by .
the Merriam Company, in 1898. In its special field it became well
known and largely used. The defendants’ “Webster’s Intercollegiate
Dictionary” was published in 1907. It was of the same general size,
form, and style, and intended for the same class of purchasers. It is
true enough that “Collegiate” is inherently descriptive; but whatever
doubts there might be about the propriety of attributing a secondary
meaning to “Webster’s Dictionary” alone cannot extend to the colloca-
tion of the three words, “Webster’s Collegiate Dictionary.” It is the
natural inference, as it is the finding of the master, that during the
period of nine or ten years this phrase would come to be taken as re-
ferring to the Merriam book. It was the only one of that name, and
it was one upon which—though this is probably not important—the
copyright had not expired; and it is a fair assumption that defendants
could have only one purpose in rejecting the many names appropriate
for a book of this particular size and utility and adopting the one which
so clearly would produce an impression that it was the well-known
book of almost identical name. Such difference as there is between
“Collegiate” and “Intercollegiate” only indicates the desire to vary
without distinguishing. We think the injunction should forbid the
defendants from using the title “Webster’s Intercollegiate Dictionary”
upon or in connection with any book of the general class of the Mer-
riam “Webster’s Collegiate Dictionary.”

3. The defendants’ appeal is based on the position that they per-
formed their full duty by printing their names in the ordinary manner
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upon the title page of their book as its publishers, and that they ought
not to be required to employ any notice affirmatively calling attention
to the fact that their book is not the Merriam book. Since it was
expressly adjudged in the suit in the First circuit that this very notice
must be used, and we have held that all things covered by that judg-
ment are res judicata in this suit, and since, by our two previous opin-
ions, the notice has been required in this case, we might well pass this
subject (as to the Imperial) without further discussion, although our
power to reach a different conclusion at this time may be conceded.
Chesapeake, etc., Co. v. McKell (C. C. A. 6) 209 Fed. 514, 516, 126 C.
C. A. 336. However, defendants’ present counsel have elaborately
argued the meritorious question, relying especially upon recent deci-
sions adverse to the Merriam Company (Merriam Co. v. Syndicate Co.
[D. C.and C. C. A. 2] 207 Fed. 515, 125 C. C. A. 177; Id, 237 U. S.
618, 35 Sup. Ct. 708, 59 L.. Ed. 1148); and we think proper to consider
it somewhat further,

We reached the conclusion (198 Fed. 375,117 C. C. A. 245) that the
decree in the First circuit rests at last on the theory that the name
“Webster’s Dictionary” not only had its primary meaning of reference
to the edition of 1847, upon which the copyright had expired in 1889,
and to earlier ones, but that, as early as 1904, when dé¢fendants’ pub-
lication began, the term had acquired’ a secondary meaning as indi-
cating the line of dictionaries then published by the Merriam Com-
pany. The tenability of this theory has been doubted; and, although
the requirements of the present situation are fully met when we again
find, as we must, that this is the theory which was adopted in the First
_circuit as the basis of the decree there rendered, and which decree we

are, in this suit, enforcing—only with such constructions as the addi-
tional facts make necessary—yet we are by no means satisfied that the
theory is wrong in fact or in law. There are certain undisputed facts
as well as inferences therefrom which have not been mentioned in the
later decisions, and which, possibly, have escaped consideration—as in-
deed they did in our opinion in 198 Fed.

This First circuit litigation did not pertain, nor does this—except
in rather a negligible degree, if at all—to that particular book upon
which the copyright expired in 1889. There is much force in the
+hought that a publisher who has enjoyed the monopoly of a book dur-
ing a copyrighted period, and who, for that reason alone, is directly
reached when the public thinks of the book, ought not to be allowed to
prolong his monopoly in the same thing by immediate resort to the
secondary meaning theory; but although the exact reproduction of the
edition of 1847 is covered by the language of both decrees, there and
here, it is not the substantial thing in controversy. That edition dis-
appeared from the market in 1864, or immediately thereafter, and for
the next 25 years the revision of 1864 and its modifications exclusively
held the field. This was foliowed by the revision of 1890, the “Inter-
national.” These revisions of 1864 and 1890 produced books very dif-
ferent in general form and appearance from the edition of 1847. They
—and especially that of 1800—compared with the 1847 edition as an
adult with a ¢hild. The defendants’ 1904 Imperial (or Universal) Dic-
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tionary was of the same class as the Merriam 1890 revision; it was in-
tended to compete with that revision, and not with that of 1847; no
one bought the defendants’ Imperial supposing that he was buying a
Merriam 1847; one sold for $6 or $8, the other for $1 or less; the
misleading and deception of the public, which has been found as a
fact by a decree to which the defendants are privies, was with refer-
ence to the actual competitive dictionaries and with reference to that
type and style of Webster’s Dictionary which—alone of that type—
had been on the market under that name for 14 years. The Merriam
Company was not seeking to protect itself against unfair competition
- and the public against misleading in the matter of a book upon which
the copyright had expired, but in the matter of a book—the revision
of 1890—to which the Merriam Company had a rightful monopoly.
The simulation of size, shape, general appearance, title, title page, etc.,
of which defendants were found guilty, all related to and constituted
unfair competition against the Merriam “Webster’s International.”
This is confirmed by the fact, already mentioned, that the copyrighted
book of 1847 was withdrawn from the market in 1864 and never again
was put on sale, until this was done by others than the Merriams in
1890; and is further confirmed by the fact that “Webster’s Diction-
ary” was not the registered copyrighted title of the 1847 book, as seems -
to have been taken for granted, nor was it ever the registered title of
any other book, the copyright upon which has expired. The edition of
1847 was itself published after the death of Dr. Webster, and was
based upon earlier editions, the first of which was published in 1806
and the copyright upon which expired in 1834. It is an entire mistake
to suppose that “Webster’s Dictionary” was a copyrighted title which
first became free to public use in 1889; so far as concerns any copy-
right upon these words themselves, they have always been just as free
to the public as they are now.! The registered title of the 1847 edi-
tion, as of that of 1828, was “American Dictionary,” and it was called,
as its predecessors since 1806 had been called, “Webster’s Dictionary”
only because that was an appropriate and descriptive name of the
thing. If it be said that freedom to use the title was unavailing while
the book was covered by copyright, the reply is that the copyright up-
on the original “Webster’s Dictionary” expired in 1834, and ever since
that date any one has had a right to publish that book, or his own re-
vision of it, and call his publication “Webster’s Dictionary.” Up to
the beginning of this suit no one had done so, if we except defendants.
The right to publish editions after that of 1806, and copyrighted by
Dr. Webster in his lifetime or by his executors shortly after his death,
remained outstanding in different publishers until the last such right
was purchased by the Merriams in 1858. How long, if at all, any of
these editions continued to be actually published after 1847 under the
name “Webster’s Dictionary,” is not clear; but certain it is that from

1 The right of a publisher to restrain others from using the title of his
book or magazine is independent of any copyright law, and sufficiently rests
upon the law of trade-marks or unfair competition. Estes v. Worthington
(C. C.) 381 Fed. 154; Gannert v. Rupert (C. C. A. 2), 127 Fed. 962, 62 C. C. A.
§94; Corbett v. Purdy (C. C.) 80 Fed, 901,
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1858 until 1890, no one, except the Merriams, or their licensees, used
the title in question, although, as above stated, the public was free to
do so.? After 1890, and until 1904, if there was any use of the title by
others, except in connection with mere reprinting of the 1847 edition
(or with additions from the edition of 1859), it has not been pointed
out to us.

Even if it should be said that the edition of 1806, although un-
abridged, was such a different type of book that the expiration of the
copyright in 1834 did not leave the public at liberty to use the name up-
on the book of an unabridged type, like defendants’ Imperial, it must
be seen that the 1828 revision was of the same class as that of 1847,
and the defendants’ book, the Imperial, is presumably related to that
edition in the same way that it is to the 1847 edition, except, perhaps,
in less degree. This 1828 copyright expired in 1870, so that, if we
confine ourselves to a book of this specific class, we find that when de-
fendants entered the field, the public had possessed full right to pub-
lish such a book under that name for 34 years, but had acquiesced in
the exclusive occupancy of the field by the Merriams.

So far as our opinion in 198 Fed. assumed that there had been a
period of only 15 years before defendants’ appearance,-in which a new
and qualified right might be accruing to plaintiff on the secondary
meaning theory, we overlooked the fact that the public right in this re-
spect had been perfect ever since 1834, and that the bill of complaint
did not plant plaintiff’s right solely upon the short recent period of use
after the 1847 copyright expired, but rather upon the continued use
ever since 1864 when the 1847 edition was withdrawn from the market.

These considerations tend to persuade that the life or death of the
copyright monopoly in the contents of the book does not necessarily
control the right to use the name by which the book was known, but
that, when protection is sought against unfair competition with books
which plaintiff has the sole right to publish, the case for the secondary
meaning theory stands on the same basis as with regard to any other
descriptive word.

[6] Itis not of controlling importance to the true application of the
secondary meaning theory that the public should appreciate the per-
sonal identity of the manufacturer. The deception involved in every
such case, as in a trade-mark case, is said to be a deception as to the
origin of the goods; but this is a formula for expressing the ultimate
result. With reference to articles which have trade-names, it is the ar-
ticle itself and its good qualities which the public appreciates and which
cause it to desire to get the genuine article made by the manufacturer
who has established its reputation, rather than something made by some
one else. Particularly under present-day conditions, the purchasing
public may have a fixed purpose to buy a given article and not a sub-

2 There have been large sales of some of the smaller forms by the American
Book Company and by Ivison, Blakeman, Taylor & Co., but these were print-
ed under the Merriam copyrights of date later than that of 1847, and from
the Merriam plates; they carried the Merriam name on the title page and the
Merriam copyright marks; and they were, in substance, published by the
Merriams in partnership with the others named. They do not negative public
acquiescence in an assumption of exclusive right.
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stitute therefor, and yet be quite ignorant whether the genuine article
is made by one or another manufacturer. Even under earlier condi-
tions, the purchaser of “Stone Ale” or “Camels’ Hair Belting” or
“Glenfield Starch” very likely knew as little as he cared about the per-
sonal identity of the maker.?

[6] Nor, if it is true, is it inconsistent with recognition of the sec-
ondary meaning of “Webster’s Dictionary” in this case, that, in the now
competitive books, the plaintiff departs as far as defendants do from
the 1847 edition. The bearing of this proposition upon the other prop-
osition—that in 1904 “Webster’s Dictionary” had come to mean, prima
facie, the Merriam editions—is not obvious. If the case were confin-
ed to the right to reproduce the 1847 edition precisely, the question
would be different; but that same latitude of construction which en-
ahled the defendants partly to escape the charge of fraud in the use of
the name and to convince the courts in the First circuit that the de-
fendants’ dictionary contained enough of the 1847 edition to justify
using the title which had become the common name of that book, ex-
tends, also, to the protection of plaintiff and acquits it of defrauding
or deceiving the public by continuing to call its books by that name.
Plaintiff’s conduct is also characterized, not by the use of the title as
the name of one particular book, but by the consistent use of the name
for its series of books for 60 years before this litigation began, cover-
ing three general revisions and very numerous editions of the large
book, and covering a great variety of abridgements and including sales
of over 10,000,000 copies of the different forms, after the 1847 edition
was withdrawn. “Webster’s Dictionary” never was the name of the
1847 book and of that alone so exclusively that for that sole reason it
became inherently fraudulent to call by that name any other edition or
revision. From 1847 to 1864, the five editions, published from 1806 to
1840, were doubtless in circulation, though they did not continue to be
published (unless, perhaps, to some extent, until 1858). From 1864 to
1890 the name was rightly applied to the edition of 1847 and to that of
1864, and from 1890 to 1904 it properly designated at least three edi-
tions. It cannot be said that the use of this term by the Merriams in
1904 tended to deceive the public into thinking that the book the

3 Where an article is put out under a trade-name which, although it must
be called descriptive, is yet also something more than merely descriptive, and
where the public is free to compete in the same article and in the same name
but for a long period refrains from both, this seems to the writer the ideaf
soil in which the secondary meaning may grow into effective existence. The
name points to one maker only, without confusion or uncertainty, and it is a
sure “badge of origin.” One of the opinions in the Cellular Clothing Case,
[1899] Appeal Cases, pp. 326, 343, cited with some approval in the Malted
Milk Case, 85 L. J. R. 338, and by this court in Kellogg Co. v. Quaker Co.,
235 Fed. 657, 666, — C. C. A. —, disparages the effect of that use which
is associated with noncompetitive goods. In the Kellogg Case, at least,
the words in question were so far the obviously apt words for concise descrip-
tion as to require the strongest case of deliberate acquiescence in exclusive ap-
propriation in order to maintain the theory of secondary meaning, and in such
a case the strictest rule may well be applied. In the present case, adopting
defendants’ definition of “Webster’s Dictionary,” there has long been competi-
tion in the article itself, and even the rule of the Cellular Case would not
reach it.
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Merriam Company was then publishing was the edition of 1847 or that
of 1864; and unless this use of the term by the Merriams, in 1904,
when defendants came on the field, was deceptive, then the Merriams
were entitled to the full benefit of the secondary meaning, as far as the
facts may otherwise justify.

We are not considering this question as an original one, nor under-
taking its decision. We have so far reviewed it only to be satisfied
that the decision in the First circuit was not so obviously wrong or un-
just that we should confine the enforcement of that decree most strict-
ly and not allow its operation beyond its very letter. After such re-
view, we see no reason to doubt that the decree in the First circuit
against the “Imperial” stands as the ordinary one against a defendant
who has used a trade-name which, though’ descriptive, has, by long
acquiescence, come to be identified only with plaintiff’s product, and
which therefore, on well-settled principles, the defendant may use
only if he effectively distinguishes, nor to doubt that we should en-
force the decree in the First circuit according to its fair meaning and
effect, as being an application of this principle.

[7] This brings us directly to the contention regarding the special
notice prescribed by the former decree, “This dictionary is not pub-
lished by the original publishers of Webster’s Dictionary, or by their
successors.” It is urged that such a notice unfairly disparages defend-
ants’ books and imposes a greater burden than the law justifies. It is
said that the Singer Case required only that the article should be mark-
ed with the name of the defendant as manufacturer, and that all other
cases in the Supreme Court, like the Hall Case and the Waterman
Case, in which a “not made by” notice has been required or sanctioned,
were cases involving the use of a personal name, and reaching directly
instead of indirectly the personal identity of the manufacturer. In the
Hall Case and in the Waterman Case the plaintiff and defendant had
the same name, and marking the article with the name of the defend-
ant as manufacturer would not distinguish, but would become a mark
of confusion and misleading instead of a mark of differentiation; and
it is clear that, in such cases, the defendant must positively distinguish
by something beyond his own name. The cases below the Supreme
Court, where such notices have been required, are very numerous.
Some of themr can be justified upon the ground that the use of defend-
ant’s name alone was itself misleading; others, like Jenkins v. Kelly
(C. C. A. 3) 227 Fed. 211, 142 C. C. A. 11, and Ludlow v. Pittsburgh
(C. C. A. 3) 166 Fed. 26, 92 C. C. A. 60, are quite inconsistent with
any such distinction and stand upon broad grounds which would re-
quire a negative notice in all the secondary meaning cases. It may be
true that in the Singer Case no such notice was compelled,* but it is
to be observed, first, that the propriety of such requirement was not

4 In the June Case, 163 U. 8. 169, 204, 16 Sup. Ct. 1002, 41 L. Ed. 118, the
order required the notice to show that the article was “made by defendant, as
distinguished from” plaintiff, or was “the product of defendant, and therefore
not the product-of” the plaintiff; but in the companien case (Singer Mfg, Co. v.
Bent, 163 U. 8. 205, 207, 16 Sup. Ct. 1016, 41 L. Ed. 131) the order required
notice that the machine was “the product of the defendant and not the manu-
facture of” the plaintiff, .
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considered, and the case arose before the later common practice on that
subject had grown up; and, second, that the case may well be classi-
fied as one volving direct deception concerning the identity of the
manufacturer rather than mere misleading as to the identity of the ar-
ticle. So far as there is a distinction between these two things, the
Singer Case is near the line. It may well be that the Supreme Court
would have deliberately held that to mark the machine labeled “Im-
proved Singer” with the name of the June Company as maker would
sufficiently distinguish, and yet it may also well be that if the Singer
machine had become known on the market by some other name, even
a descriptive one, e. g., “Perfection,” and the June Company had used
the same name, “Perfection,” the Supreme Court would have requir-
ed it to say, “This machine is not made by the makers of the original
‘Perfection,’ nor by their successors.”

If, then, we assume that, where the plaintiff’s “secondary meaning”’
mark is his own name, and defendant is entitled to use that same
name, the defendant must negatively distinguish, and that where plain-
tiff's mark is of the same character, but defendant’s name is wholly
different, the use of defendant’s name will be a sufficient distinction,
it is clear that the cases where plaintiff’s mark consists in a descriptive
word must fall into one or the other class according to the circum-
stances of each case. Sometimes defendant’s name will sufficiently
distinguish ; at other times, and perhaps generally, it will not, but will
even aggravate the misleading, as in Menendez v. Holt, 128 U. S. 514,
521, 9 Sup. Ct. 143, 32 L. Ed. 526, and in Jacobs v. Beecham, 221 U.
S. 263, 272, 31 Sup. Ct. 555, 55 L. Ed. 729. The present case is not
of the class directly reaching personal identity like the Hall Case; it
is distinctly of the descriptive word class, and, while it has been said
that the name had come to indicate that a book called thereby was
published by the Merriams, this is largely true only in an indirect way.
It had come to mean that the book was one of the regular series then
being published by the house which alone, for at least 50 years, had
been publishing current revisions called by that name; but what the
name of that house might be would be known only to a part of the
public that received the broader impression.

[8] When we apply these principles to defendants’ books, we are
compelled to think there is a vital distinction between the mere re-
printing of the edition of 1847 and the putting out of the other books
which were competitive with the various forms of Merriam books be-
ing published in 1904. This results not only from the fact that the
Merriams had withdrawn this 1847 edition from the market in 1364,
and that there could not very well be unfair competition in an article
which plaintiff was not selling in 1890 when these reprints first ap-
peared, but also from the logical difficulty of predicating unfair com-
petition upon the mere reproduction of a book on which the copyright
has expired, if that reproduction by others begins, as here, promptly
on the expiration of the copyright, and is continued by one or another
of the public until the defendant appears. A reputation for good pa-
per, durable binding, good press work, etc., might constitute a basis
upon which the public could intelligéntly wish to buy from the original
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publishers and not from others; but nothing of the kind is alleged
here. The case against the defendants, in this particular, stands solely
upon a photographic reproduction of the 1847 book; a reproduction
perfect in every detail, save for the substitution of defendants’ name
on the title page as publisher and save for an appendix. Upon this
foundation only there is scant room to support the theory of mislead-
ing the public. The public gets the precise article indicated by the
name, and—Ilacking any question as to the quality of the publishers’
work—the general public will be rightly indifferent as to' who the pub-
lishers may be. It follows that, in our judgment, the notice should not
be required on the reprints of the 1847 book; the defendants’ name on
the title page, as publisher, is a sufficient distinction; and, though the
letter of the decree in the First circuit is broad enough to cover this
specific matter, we see no reason to think it was so intended. It is ap-
parent from all the opinions in that circuit, as it is from our own two
tormer opinions, that the only subject-matter actually considered was
the alleged unfair competition involved in the attempts by defendants
10 sell defendants’ series of revised dictionaries as against the series
which the Merriam Company was publishing and selling in 1904.
Whatever is said in those opinions regarding the rightful standing of
, the secondary meaning theory has reference to this state of facts.

Different considerations govern the Imperial (or Universal). This
was put out to compete with plaintiff’s International which (with its
variations) had been the only Webster’s Dictionary of this class, in
quarto form and unabridged, upon the market for fourteen years. It
had been produced by plaintiff at great expense, and it had very high
reputation for its literary merit, distinct from and beyond anything
contained in former revisions. As applied to this subject-matter—the
only substantial thing there involved—we interpret the judgment of
the First circuit as a finding that the portion of the public which con-
stituted prospective purchasers for that class of dictionary had come to
understand that “Webster’s Dictionary” meant Webster’s Internation-
al, published by the Merriams, and desired to buy that book, and was
liable to be deceived if it was offered anything else, superficially sim-
ilar, dressed with the same distinguishing name—even though it would
not know the differerice between the Merriams and Ogilvie as pub-
lishers, or get any effective warning by seeing Ogilvie’s name on the
title page. From this point of view the case is the typical one where
the special notice js necessary, to the same extent and for the same
reasons as in the Hall and Waterman Cases.

The same reasons which justify the notice upon the Imperial (or
Universal) apply to the smaller dictionaries. For a long period before
the defendants put these out, the special class of dictionary users, to
whom they appeal, had been familiar with the several abridgements
of the same class published by plaintiff and called “Webster’s Col-
legiate,” “Webster’s High School,” etc. The value of these books de-
pended upon their reputation for the skill with which they had been
prepared for their intended use; and, by giving to their own books
the name by which the others were known, the defendants appropri-
ated a part of the reputation of plaintiff’s books., The periods of ex-
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clusive use of the name after the name was free to the public, etc.,
will be different with respect to the abridgements and with respect to
the unabridged ; but we see no substantial distinction in the right of the
matter.

[9] 4. Included in defendants’ main contention is the subordinate
one that, if the specific notice is to be used at all, its presence on the
title page is sufficient, and it ought not be to required, as by the decree
below it is, in every place where the defendant displays the name
“Webster’s Dictionary.” This has special reference to the back of the
book and the outside front cover of the book, in each of which places
this name was conspicuously stamped, and to advertisements. This
subject, also, was reserved by our former opinion, and we thought
that, though the decree in the First circuit did not specifically reach to
these details, it had general language that we might so read. Asto all
these competitive books, we may take plaintiff’s “Webster’s Interna-
tional” and defendants’ “Webster’s Imperial” as typical. The adjudi-
cated reason why defendants may not use the name without any limita-
tion is that its unrestricted use tends to make the purchaser think he is
geting the Webster’s International with which he had been familiar
for 14 years. This false impression will be produced by the cover or
advertisements as well as by the title page; indeed, the careless and

_hasty purchaser—for whose aid decrees of the kind are mainly nec-
essary—is more apt to be misled by the cover or by advertising than
by the title page. If the presence of such a notice on the outside back
or cover is an intolerable burden, the remedy is in defendants’ hands.
The burden exists only because defendants are trying to mislead as
to what the book is; and if there is any motive leading them to insist
upon prominently displaying the name “Webster’s” on their Imperial
dictionary, except the desire to sell to purchasers familiar with the
superficially almost identical Webster’s International, that motive has
not been pointed out.® ‘

We find in Merriam v. Syndicate, 237 U. S. 618, 35 Sup. Ct. 708, 59
L. Ed. 1148, nothing inconsistent with these considerations. It is
there held that “Webster’s Dictionary” was so descriptive a term that
it could not be registered as a trade-mark under the law of 1881;
whether it could be registered under the law of 1905 by virtue of an
acquired secondary meaning was held to be a question not within the
appellate jurisdiction of the Supreme Court. It is not to be supposed
that the Supreme Court intended to decide indirectly the very question
it refused to consider.

[10] Upon the oral argument, plaintiff’s counsel produced what ap-
peared to be one of defendants’ Imperial dictionaries, bearing the
copyright mark of 1914 and the imprint of 1915. We think it is in
compliance with the decree. It carriers the notice upon the back; there

5 The Century and the Standard, though “Wester’'s Dictionaries” (defend-
ant’s brief), have not found it necessary to take that name. The Imperial
Dictionary was first published by Dr. Ogilvie, and claiming to be a revision of
Webster's 1847, in 1859. Forty-five years later, the defendant Ogilvie’s revi-
sion, no more but rather less “Webster’'s” than the Imperial always had been,
became “Webster’'s Imperial.”
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1s none upon the front cover, but the word “Webster’s” does not there
appear; and, while the notice on the title page is not overprominent,
yet it is not confused with the body of the title page, but is at the top,
and, aided as it is by the notice on the cover back, it is sufficient.

It results that the decree below will be modified by extending the in-
junction so as absolutely to prohibit on defendants’ books the name
“Webster’s Intercollegiate” or any other name so similar to “Web-
ster’s Collegiate” as to tend to deceive the public concerning the
identity of the book, and by narrowing the injunction so as wholly to
exempt from its operation any mere reprint of the 1847 edition which
bears the name of the defendants on the title page as publisher in the
usual form; and the decree in all other respects will be affirmed. No
costs will be awarded in this court, on either appeal.

CHICAGO, B. & Q. R. CO. v. GELVIN.

(Circuit Court of Appeals, Eighth Circuit. November 10, 1916. Rehearing
Denied January 13, 1917.)

. No. 4580.

1. DAMAGES €=113—PERSONAL PROPERTY—MEASURE OF DAMAGES.

Where plaintiff’s cattle were injured through the alleged negligence of
defendant, the measure of damages is the difference between the value
of the cattle at the place of the injury immediately before and after it.

[Ed. Note.—For other cases, see Damages, Cent. Dig. §§ 90, 91, 279, 280;
Dec. Dig. ¢&>113.]

2. DAMAGES &=174(2)—EVIDENCE—SPECULATIVE DAMAGES.

Sparks escaping from defendant’s locomotive ignited brush and weeds
on its right of way, which fire was communicated to plaintiff’s pasture
and meadow land, where it destroyed about 150 acres of grass and
frightened defendant’s 391 head of high grade fat cattle, which he was
feeding for the market. The cattle stampeded by reason of the smoke
and roar of the fire, and one of them was killed, and all received bruises,
becoming overheated. Thereafter the teeth of the cattle became sore
from eating short grass and weeds raised on the burnt land, and
they would not eat. There was evidence that, by reason of the soreness
of their teeth and their fright, the cattle did not put on weight at the
customary rate, and that when they were marketed in Chicago, a city in
another state, they were not heavy enough to bring the top price; heavy
cattle being in demand. Held that, as the measure of damages for in-
juries from the fire was the difference in the value of the cattle imme-
diately before and after the fire at the place of injury, evidence that
the cattle did not put on weight as fast as was customary for cattle being
so fed, and that they did not bring the top price because they were not
heavy, was inadmissible, as relating to speculative matters.

[Bd. Note—For other cases, see Damages, Cent. Dig. §§ 463, 467; Dec.
Dig. e=174(2).] :

3. APPEAL AND ERROR &=1053(3)—REVIEW-—HARMLESS ERROR.

In such case, error in admitting evidence as to the failure of the cat-
tle to put on weight, and the market price, was not cured by an instruec-
tion that nothing could be allowed on account of injuries resulting from
illness and sore teeth, caused when the cattle ate short grass and weeds
on the burnt parcel.

[Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. §§ 4130-
4182; Dec. Dig. ¢&==1053(3).]

@&=For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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4. DaAMAGES €=163(4)—EVIDENCE—SUFFICIENCY.

Where the evidence showed that some of the injuries to plaintiff’s cat-
tle were not caused by defendant’s alleged negligence, and there was
nothing to show what proportion of the injuries resulted from such neg-
ligence, the jury cannot arbitrarily apportion a part, or all, of the proven
damages to the cause for which defendant was liable.

[Ed. Note—For other cases, see Damages, Cent. Dig. § 459; Dec. Dig.
E&==163(4).]

5. NEGLIGENCE ¢==58—PROXIMATE CAUSE—LIABILITY.

If the wrong and resulting damage are not known by common experi-
ence to be natural and usual in sequence, and the damage does not, ac-
cording to the ordinary course of events, follow from the wrong, then
the damage is not sufiiciently shown to be the result of the wrong to
support an action.

[Igg.]Note.—For other cases, see Negligence, Cent. Dig. § 71; Dec. Dig.
=98,

6. NEGLIGENCE &=56(1)—ACTIONS—PROXIMATE CAUSE.
That the injury might possibly result from a wrong does not show that
ﬂ; g&l’as the proximate result of such wrong, and the wrongdoer is not
able.
[Ed. Note—For other cases, see Negligence, Cent. Dig. § 69; Deec. Dig.
&»56(1).]

7. RAILROADS &=>464—FIRES—PROXIMATE CAUSE.

Where fire escaped from defendant’s locomotive, ignited weeds and
brush on its right of way, and was communicated to plaintiff’s pasture,
wherein he was feeding cattle, and the cattle, by reason of the smoke and
roar, stampeded and were injured, the wrong must, as a matter of law, be
held not the proximate cause of the injury to the cattle; such injury not
being one in the common experience of mankind known to be likely to
result from the fire.

[Ed. Note.—For other cases, see Railroads, Cent. Dig. §§ 1687-1689;
Dec. Dig. &=464.]

8. NEGLIGENCE &=59—PROXIMATE CaUSE—WHAT CONSTITUTES. |
A wrongdoer is not liable for an injury which could not be reasonably
foreseen or anticipated as the probable result of the wrong.

[Ed. Note—For other cases, see Negligence, Cent. Dig. § 72; Dec. Dig.
&=59.] :

9. NEGLIGENCE &=136(25)—JUBY QUESTION—PROXIMATE CAUSE.

Where the facts concerning defendant's negligence and the resulting
injuries were undisputed, the court may, the resulting injuries not being
such as might bave been anticipated, declare as a matter of law that
the negligence was not the proximate cause.

[Ed. Note.—For other cases, see Negligence, Cent. Dig. §§ 326-332; Dec.
Dig. ¢&>136(25).)

10. RAILROADS @=>464—FIRES—INJURIES—FRIGHT.

Bodily ailments to human beings, due to fright caused by negligence,
are not actionable; and the same rule applies to dumb brutes. There-
fore, where through defendant’s negligence fire escaped from one of its
locomotives, ignited brush and weeds on its right of way, and spread to
plaintiff’s pasture, where it gained great headway, frightening plaintifi’s
cattle grazing in the pasture, but not reaching them, damages for injuries
received by the cattle in their stampede as a result of the fright cannot
be recovered.

(Bd. Note—For other cases, see Rallroads, Cent. Dig. §§ 1687-1689;
Dec. Dig. ¢=464.] ‘

&=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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11. APPEAL AND ERROR €1033(9)—HARMLESS ERROR—MEASURE OF DAMAGES.
Where defendant negligently allowed fire to escape from its locomotive
and destroyed plaintiff’s blue grass pasture, plaintiff is entitled to re-
cover the fair rental value for the season or part of the season in which
the destruction occurred, together with such time as is essential to re-
store the pasture by the process of reseeding; and when the time for
reseeding was limited to a single year, defendant cannot complain.
[Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. § 4061;
Dec. Dig. &=1033(9).] '

In Error to the District Court of the United States for the Western
District of Missouri; Arba S. Van Valkenburgh, Judge.

Action by David A. Gelvin against the Chicago, Burlington & Quincy
Railroad Company. There was a judgment for plaintiff, and defend-
ant brings error. Reversed in part, and in part affirmed.

M. G. Roberts, of St. Joseph, Mo. (Culver & Phillip, O. M. Spencer,
:_md E. M. Spencer, all of St. Joseph, Mo., on the brief), for plaintiff
in error.

John E. Dolman, of St. Joseph, Mo. (B. R. Martin, of St. Joseph,
Mo., on the brief), for defendant in error.

Before HOOK and ADAMS, Circuit Judges, and ELLIOT'T, Dis-
trict Judge.

ELLIOTT, District Judge. This is an action brought by the defend-
ant in error, David A. Gelvin (hereinafter referred to as the plaintiff),
against the plaintiff in error, Chicago, Burlington & Quincy Railroad
Company (hereinafter referred to as the defendant), upon a petition
containing two causes of action, set forth in counts numbered 1 and 2
of the petition.

Count 1 of the petition contained proper averments as to the incor-
poration of the defendant railway, its ownership and operation of a
railroad line in and through the county of Holt, state of Missouri, ad-
joining lands therein referred to, belonging to the plaintiff, over which
it ran and operated locomotive engines and trains of cars; that plain-
tiff’s said lands, consisting of about 800 acres, were pasture lands,
heavily set in blue grass of the finest quality; that on the 10th day of
August, 1912, the defendant, its servants and employés, were operating
a locomotive over and along defendant’s said line of railway, through
and adjoining plaintiff’s lands, and so carelessly and negligently man-
aged and operated said engine as to allow fire to escape therefrom, and
that defendant and employés were negligent and careless in using and
operating on its said line of railway a defective engine, improperly
equipped and out of repair, so that fire was permitted and allowed to
escape and did escape, setting fire to the dry weeds, grass, and dead
vegetation which defendant carelessly and negligently permitted to grow
and accumulate and remain on its right of way, adjoining plaintiff’s
said pasture and meadow land, which fire was communicated to plain-
tiff’s meadow and pasture and spread over and burned and totally de-
stroyed 146.87 acres of said blue grass meadow and pasture, and totally
destroyed the roots and setting of said blue grass, which was alleged

@&=>For other cases see same topic & KEY-NUMBER 1n all Key-Numbered Digests & Indexes
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to have been firmly set, rooted, and imbedded in the soil; that at the
time of the setting of said fire plaintiff was the owner of 391 head of
high grade fat cattle, feeding and fattening upon said blue grass
meadow; that the fire, consuming and destroying said blue grass
meadow, pasture, and mulch, caused immense volumes of smoke,
flames, and sparks to rise upward therefrom, causing a rumbling and
roaring noise, by reason whereof plaintiff’s cattle were “caused to be-
come and did become scared, terrified, and frightened, and then and
there stampeded in their efforts to escape from said fire, smoke, and
noise, and said entire herd, containing 391 head of fat cattle, as afore-
said, ran and stampeded in a body over and through said pasture lands,
and through timber then and there growing thereon, and over and
through deep ravires and streams which then and there extended and
meandered through said pasture lands, and over logs and fallen trees
and stumps then and there being and lying upon said pasture lands, and
said fat cattle in said frightened, terrified, and feverish condition ran
and stampeded for a distance of three miles; that the weather on said
date was excessively hot, humid, and oppressive, and that said cattle,
by reason of the aforesaid conditions, were caused to become and did
become excessively heated, feverish, nervous, and excitable, and many
of them were bruised, maimed, and crippled by reason of their afore-
said stampede, and one steer died as a result of injuries received there-
from; that because and on account of the aforesaid conditions said
cattle lost heavily in weight, became sick, distempered, nervous, uncon-
trollable, and excitable, and they became frightened and terrified
thereafter at slight noises, and upon six different occasions within
days thereafter stampeded together over said lands, because and
on account of all the aforesaid conditions resulting directly from the
negligent setting out of the aforesaid fire in plaintiff’s said pasture by
defendant, * * * said cattle were caused to and did lose large
quantities of flesh and weight, and refused to eat and take food, water,
and nourishment of any kind, to the great damage of plaintiff in the
sum of $10,000,” with a prayer for judgment in that sum.

The second count contained similar allegations as to the incorpora-
tion of the railway defendant, its ownership and management of trains
over and across the blue grass pasture owned by the plaintiff, the setting
of the fire, the carelessness and negligence of the defendant, and it was
further alleged that said pasture lands were heavily set in blue grass
of finest quality, and that there was produced from the roots thereof
large crops of pasture and grass seed annually, without reseeding; the
roots of said grass at all times being thoroughly fertilized and enriched
from many years usage as pasture lands for many thousand head of
cattle; that said fire spread over and burned and totally destroyed
146.87 acres of said blue grass meadow and pasture, destroying the
roots and setting of said blue grass, so firmly set, rooted, and imbedded
in said soil as aforesaid, and burning, consuming, and totally destroy-
ing said mulch being formed upon, covering, and forming a part of said
soil, as aforesaid, by reason whereof plaintiff averred he had sustained
damages in the sum of $7,000, and demanded judgment for that sum.

To this petition the defendant filed its answer, consisting of a gen-

238 B'\.—2
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eral denial. Thereafter, at the September, 1914, term, this cause was
heard, and on September 29, 1914, the jury returned the following
verdicts :

“We, the jury, find the issues for the plaintiff and assess his damages at
$5,400 on the first count of the petition.

“[Signed] J. P. Tucker, Foreman.”

“We, the jury, find the issues for the plaintiff and assess his damages at
$2,115.65 on the second count of the petition.

“[Signed] J. P. Tucker, Foreman.”

Judgment was thereafter, on January 8, 1915, entered in favor of the
plaintiff and against the defendant upon the two verdicts, for the aggre-
gate sum of $7,515.65, together with his costs. Defendant had thereto-
fore moved for a new trial, the same having been denied, and defendant
prosecutes this writ of error.

[1] Assuming that there is a cause of action stated in the first count
of the petition for damages to personal property, to wit, the cattle of
the plaintiff, there is little dispute between the parties as to the proper
measure of damages and the law applicable in the ascertainment of the
damage in such cases. It seems to be conceded by all parties that the
true measure of damage to personal property that has not been entirely
destroyed, as applicable to the plaintiff’s cattle in this case, is the differ-
ence between the value of the cattle in the plaintiff’s pasture on the 10th
day of August, 1912, immediately before the fire, and their value on
the farm there at Maitland after the fire, if there was any such differ-
ence.

[2] The controversy presented here arises upon the objections of
the defendant to the method employed by the plaintiff in proving this
damage. The plaintiff, having established the fire, the negligence of
the defendant, and the injury to the cattle, the simple issue for deter-
mination by the jury was the amount of damage suffered by the plain-
tiff by reason of the injury shown, and that damage should have been
measured by the difference in value immediately preceding the fire and
immediately after the fire, at the place where the cattle were kept. In-
stead of confining the proof to the value of the cattle before the fire
and the value of the cattle after the fire, the plaintiff was permitted,
over the objection of the defendant, to testify, in substance, the kind
and quantity of feed he fed the cattle both prior and subsequent to the
fire, and was permitted to state his opinion, based upon the conditions
surrounding the feeding of the cattle, as they existed prior to the fire,
and if there had been no fire, and upon his experience and observation
in previous years as a cattle feeder, as to the amount of weight or flesh
that these cattle would.each have put on per day if fed continously on
the same feed and pasture from the date of the fire until he sold them,
in October of the same year.

He was further permitted to testify that skilled and experienced
cattlemen can tell, with a reasonable degree of accuracy, the amount
of weight a steer will put on and ought to put on when fed a given
amount of corn or other feed; then to describe the kind, character,
size, and weight of these cattle when he put them in this pasture
the February before the fire; that they were large-framed cattle;
and that, taking into consideration the kind of cattle, the breed of
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cattle, the frame of the cattle, and the character of the cattle that
he had in his pasture, and the kind and quantity of feed that he
fed them both before and after the fire, he was permitted to state
that they would probably have put on and ought to have put on
21% pounds of flesh each per day; that he sold the cattle in Chicago
in October upon four different dates, from the 5th to the 23d, in-
clusive.

He was further permitted to testify to the weight of the cattle in
Chicago, that the selling price averaged $9.16 per hundredweight, and
then to testify to what, in his opinion, those cattle would have weighed
in Chicago at the time of the sale, if fed as he had fed them, the
amount that he specified that he did feed them per day per head, had
the fire not occurred. He was permitted to testify, in substance, that
the class of cattle that these cattle were rated with, as they actually
were, when he sold them in Chicago, was a different class from that
which they would have been in, had they not suffered the damage
claimed by plaintiff; that they would have been heavier, if it had
not been for this damage, by taking on a greater quantity of flesh,
and, using plaintiff’s language:

“These cattle, if they had had the proper handling, would have come right
up the length of time they were fed; they didn’t have to be fine; they had the
weight and feed. They couldn't get heavy cattle. They were scarce, and they
commanded a high price. Their contracts were out for heavy cattle, and
they couldn’t get them. These cattle would have brought $10.75 per hundred
quick, if they had had the weight that they would have had, if they hadn’t
been in the fire.”

There was other testimony of expert cattle feeders, corroborating
the estimates as to the amount of flesh these cattle would and should
have put on under the conditions under which they were fed, if there
had been no fire, and also testimony supporting the testimony of
the plaintiff that the entire herd of cattle sold in a different classifi-
cation than they would if they had taken on this extra flesh more
than they did, and that they sold for a price of more than $1.50 per
hundredweight less than they would if they had put on the additional
flesh, and thereby had been subject to classification with the heavier
cattle, and that the plaintiff, therefore, was damaged on every hun-
dredweight of cattle that he sold, the difference between what they
did sell for and what it was alleged they would have sold for if they
were heavier. .

The plaintiff, on cross-examination, stated that the one steer that
it was alleged in the petition had died was tramped by the other
cattle on the 6th day of September; that the cattle were never treated
for injuries; that all of the cattle were fed right along after the
fire, and that immediately after the fire the cattle did not go off their
feed; that the time the cattle went off their feed was when they got
to nipping the short grass that grew in the pasture where it was
burned over, and that made their teeth sore, and they went to scour-
ing, and then they went off their feed; that he didn’t notice anything
about their eating after the fire, and before they got to scouring from
eating the short grass, which was some weeks after the fire; that
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the cattle ate well up to the time of their eating the short grass, mak-
ing their teeth sore and scouring them.

Upon cross-examination of the plaintiff, the record discloses the
following questions and answers:

“Q. And that is what made them lose flesh? A, Well, first they was over-
heated, and all of it coupled together. Q. Well, you say that their feed was
normal up to the time they went on this burned spot? A. They ate; but they
can eat, and still not do any good. Q. I say that they ate normally from the
time of the fire up to the time they went back to eat on this burned spot? A.
I understand you now. I didn't notice anything but what they ate what
they needed. Q. You didn’t notice anything out of the ordinary? A. No, sir;
I didn’'t. Q. But when they went back on this burned spot, then you noticed
that they were off their feed, and that they were scouring? A. Yes, sir. Q.
And from that time on they didn’t take on any more flesh? A. No, sir. Q.
And in your opinion as a stockman that was what caused it; their going back
on that burned spot and getting off their feed? A. No, I don’t say that; I
say that from getting overheated and that together, both of them together.”

There was other testimony of this character, but this is sufficient
to show the application by the court, upon the trial of the case, of
the law governing the ascertainment of damages sustained by the
plaintiff. In instructing the jury the court said:

“The court instructs the jury that, if you find for the plaintiff on the first
count of the petition, then your verdict should be for the difference in the
value of the cattle immediately before the fire and their value immediately
after the fire, if there was any such difference. Of course, that is taken in
connection with what the court has already said as to what the value of the
cattle would have been, according to rules which you must deduce from the
evidence, whatever you may deduce from the evidence as to their value at the
time they were placed upon the market, the place of their value, of course,
being at the pasture at Maitland, in Holt county, Mo., and governed by such
other rules respecting the ascertainment of value as the court has stated
and as appear from the cvidence.”

We think the inquiry as to the probable gain of these cattle in the
event there had been no fire, and therefore the probable weight at
the time of their sale in Chicago, in the fall succeeding the fire, the
classification of the cattle as to weight, placing them in the lighter
class, the fact that heavy cattle, in the fall, at the time of marketing
the cattle, were in better demand, and therefore brought a higher
price at that time and place, without even a suggestion that the
heavier cattle were in better demand than lighter cattle, at the time
of the fire, or that heavier cattle had a greater value, at Maitland,
. either before or after the fire, are not proper elements to be con-
sidered by the jury in determining the value of the cattle just prior
to the alleged injury and the value just subsequent thereto; the dam-
age being the difference, if any.

The alleged damage to the cattle, through failure to take on flesh,
consequent loss of profits by reason thereof, the fact that heavier
cattle sold for more than light cattle at Chicago some months subse-
quent to the fire, the price received for these cattle at that time and
place, in the absence of anything like definite proof that even if the
cattle did not take on as much flesh as it was thought by the owner
and others that they should, that this was caused solely by reason of
any injury sustained by the cattle as a direct consequence of the
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fire, are uncertain, conjectural, and purely speculative, and in our
judgment the jury should not have been permitted to consider either
of these elements in the ascertainment of the value of the cattle in
the pasture at Maitland after the fire. Davidson v. Mich. Cent. Ry.
Co., 49 Mich. 428, 13 N. W. 804; St. Louis, I. M. & S. Ry. Co. v.
Biggs, 50 Ark. 169, 6 S. W. 724; Lewis v. Burlington Ins. Co., 80
Iowa, 259, 45 N. W. 749.

[3] It is admitted by the plaintiff in his cross-examination that the
cattle went off their feed, not immediately after the fire, but some
weeks later, when they were permitted to feed upon the strip that had
been burned over. The weeds and fresh grass made their teeth
sore, scoured them, and they went off their feed. It is true the court
instructed the jury that nothing could be allowed the plaintiff by
reason of this fact, but that does not relieve the record of the fact,
nor does it deprive the defendant of the benefit of the self-evident
fact that injury must have followed this throwing them off their feed
and scouring.

There is no contention in this record that if these cattle ate this
new grass and weeds some weeks after the fire, and were damaged
thereby, that the fire was the proximate cause of the injury, and
therefore that plaintiff can recover from the defendant. ‘Lhat such
an alleged damage would be too remote is conceded, and the fact
that these cattle did eat this new grass and weeds, that it did affect
them, with nothing in the record to determine the amount of the ef-
fect, or the relative bearing that this effect had to the original injury,
if any, nothing upon which a jury could predicate the definite and
certain determination of the injury as it originally existed, demon-
strates, we think, the necessity for the rule that we here invoke, that
all of this evidence of value in Chicago, and estimated weight and
estimated price of heavy cattle in excess of light cattle, some months
later than the date of the fire, constitutes no basis upon which to
predicate such damage, is conjectural and purely speculative.

There was not only no attempt to show just how much of this
damage occurred from the fire, but in addition to the eating of this
grass and the sore teeth and scouring of the cattle, the fact that they
would not eat, testified to by the plaintiff, one of the expert witnesses
qualified his statement as to what they should have gained per day
per head, upon the statement “if the flies didn’t bother them.” There
was no evidence as to whether or not the flies did bother them. All
of this simply illustrates the uncertainty of this class of testimony,
and the impossibility of determining therefrom with any reasonable
degree of certainty the value at a time immediately succeeding the
fire.

In addition to the foregoing, we may add that it is alleged in the
pleading of the plaintiff, as a part of its issue, that at other times,
subsequently and before the sale in October, these cattle repeatedly
stampeded.  These facts, too, are too remote to be considered as ele-
ments of damage, and the court so instructed the jury; but that does
not alter the situation as to the uncertainty of the proofs that were
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received, and is an additional fact in the light of which they must nec-
essarily be considered.

On the face of this record, then, the cattle stampeded at various
times at a date some time subsequent to the fire, these cattle suffered
damage from scouring through eating green grass, their teeth became
sore, and they refused to eat. Yet no damage is predicated by the
plaintiff upon these incidents. The plaintiff, however, seeks to re-
cover for the loss of flesh, attributing it to the one cause, and to prove
it by testimony of values, first, at a time other than immediately
succeeding the injury; second, by showing the prices received for
the cattle at a place different and at a date long succeeding the date
of the injury; third, by showing the gain of these cattle succeeding
the fire, and, by expert testimony, attempting to show what they ought
to have gained, and therefore a loss of the difference; fourth, by
showing the prices of heavy cattle at Chicago at a time long subse-
quent to the date of the injury in question, with no showing as to
comparative market conditions, and showing that these cattle were
actually light, assuming that they would have been heavy if they
had not been injured, and therefore that a loss of more than $1.50
per hundred was sustained by the plaintiff upon the entire herd of
cattle.

[4] Instead of this record, it was incumbent upon the plaintiff to
show, with reasonable certainty, what damage flowed from the al-
leged injury, by showing the value of the cattle immediately before
and immediately after the injury, at the farm of the plaintiff. The
record showing different conditions, occurring subsequent to the fire,
naturally affecting the gain in weight of these cattle, for which it is
conceded the defendant could not be held responsible, without any
proof of how much of the damage resulted from these conditions
as distinguished from the damage resulting from the alleged injury,
with nothing in the way of testimony of any witness pretending to
even estimate the proportion of the damage resulting from either of
the causes, is far short of that reasonable certainty required by law,
and upon such a record a jury cannot arbitrarily apportion a part,
or all, of the proven damages to the cause for which the defendant is
responsible (Knowlton v. C. & N. W. Ry. Co., 115 Minn. 71, 131 N.
W. 858), and the verdict of the jury upon the first cause of action,
predicated upon a consideration of this evidence, is erroneous.

[8] This record presents a further question upon this first cause
of action, upon which decisions in various courts have not been uni-
form. It is whether, in an action to recover damages for an injury
sustained through the negligence of another, there can be a recov-
ery for an alleged injury caused by mere fright. It will be noted that
the cause of recovery alleged in the petition in this case is for dam-
ages sustained by the plaintiff by reason of—

“fire * * * spreading over the * * * pasture and meadow lands,
* * * caused immense volume of smoke, flame, and sparks to arise upward
therefrom, causing a rumbling and roaring noise, by reason whereof plain-
tiff's said cattle * * = were caused to become and did become scared, ter-

rified and frightened, and then and there stampeded in their efforts to escape
from said fire, smoke, and noise, and said entire herd, containing 391 head of
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fat cattle, as aforesaid, ran and stampeded in a body over and through said
pasture lands and through timber then and there growing thereon, and over
and through deep ravines and streams which then and there extended and
meandered through said pasture lands, and over logs and fallen trees and
stumps, then and there being and lying upon said pasture lands, and said fat
cattle in said frightened, terrified, and feverish condition ran and stampeded
for a distance of three miles; that the weather on sald date was excessively
hot, humid, and oppressive, and that said cattle, by reason of the aforesaid
conditions, were caused to become and did become excessively heated, feverish,
nervous, and excitable, and many of them were bruised, maimed, and crip-
pled by reason of their aforesaid stampede, and one steer died as a result of
injuries received therefrom; that because and on account of the aforesaid
conditions said cattle lost heavily in weight, became sick, distempered, nerv-
ous, uncontrollable, and excitable, and they became frightened and terrified
thereafter at slight noises and upon six different occasions within days
thereafter stampeded together over said lands, because and on account of all
the aforesaid conditions resulting directly from the negligent setting out of
the aforesaid fire in plaintiff’s said pasture by defendant,” etc.

It is contended by the .defendant that this damage alleged to
have been sustained by the plaintiff is not the natural and probable
consequence of the act of negligence on the part of defendant in
setting out the fire complained of; that the alleged injury is not one
that could have been foreseen or reasonably anticipated as the prob-
able result of the alleged act of negligence on the part of the defend-
ant in setting out the fire. It will be observed that the cause of action
alleged in the first count of the petition is predicated upon the fright
of the cattle by reason of the negligence of the defendant, and in this
class of cases it has been held that if the wrong and resulting dam-
age are not known by common experience to be natural and usual in
sequence, and the damage does not, according to the ordinary course
of events follow from the wrong, then the wrong and the damage
are not sufficiently conjoining and concatenated as cause and effect
to support an action. Teis v. Smuggler Mining Co., 158 Fed. 260,
85 C. C. A. 478. B

[6] Things or results which are only possible cannot be spoken of
as either probable or natural, for the latter are those things or events
which are likely to happen, and which, for that rcason, should be
foreseen. Things which are possible may never happen, but those
which are natural or probable are those which do happen, and hap-
pen with such frequency and regularity as to become a matter of defi-
nite inference. To impose such a standard of care as requires, in
the ordinary affairs of life, precaution on the part of individuals
against all the possibilities which may occur, is establishing a degree
of responsibility quite beyond any legal limitations which have yet
been declared. = S. S. Pass. Ry. Co. v. Trich, 117 Pa. 390, 11 Atl
627, 2 Am. St. Rep. 672.

[T] Was the fright of the plaintiff’s cattle, from the roar of the fire,
and their stampede caused thereby, and their consequent failure to
take on flesh as they otherwise should have done, the natural and
probable consequence which a reasonable man might have foreseen, as
engineer of this engine that set the fire, as a probable result of such
negligence? That such results are not usual, not the common ex-
perience, is evidenced by the suggestitgn that able counsel, appearing
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for both plaintiff and defendant in this case, have been unable to cite
a single case of the report of a fire having such results, and no tes-
timony whatever was offered upon the trial to prove that such re-
sults were the natural consequence of the alleged negligence of the
defendant, or that the injury complained of by the plaintiff was the
probable consequence of the alleged negligence of the defendant or
that it was likely to occur, according to the usual experiences of man-
kind. That this is the true test which must be applied to the plead-
ings and record as it appears here, and that such test of responsibility
is applicable to a case like this, has been held, and that such wrong-
doer is not responsible for a consequence which is merely possible ac-
cording to occasional experience, but only for a consequence which is
probable according to ordinary and usual experience. Teis v. Smug-
gler Mining Co., supra; Stone v. Boston & A. R. Co., 171 Mass. 536,
SIN.E. 1,41 L. R. A. 7%.

[8] If this alleged injury to the cattle of the plaintiff was one that
could not have been foreseen or reasonably anticipated as the prob-
able result of the alleged act of negligence on the part of the defend-
ant, it is not actionable, being either the remote cause or no cause
whatever of the injury. Cole v. German Savings & Loan Society,
124 Fed. 113, 59 C. C. A. 593, 63 L. R. A. 416.

[9] The facts in this case are not in dispute, and we think the court
is able upon this record to say that the injury is the remote and not
the proximate result of the defendant’s acts, and therefore it would
have been proper for the trial court to so direct the jury. Stone v.
Boston & A. R. Co,, 171 Mass. 536, 51 N. E. 1, 41 L.'R. A. 794 ;
St. Louis Cattle Co. v. Gholson (Tex. Civ. App.) 30 S. W. 270: S.
S. Pass. Ry. Co. v. Trich et ux., 117 Pa. 390, 11 Atl. 628, and cita-
tions; Brandon v. Mfg. Co., 51 Tex. 121.

Considering this last question from another angle, no claim is made
by the plaintiff in his proof that these cattle were burned by the fire,
or came into physical contact therewith, or received physical injury
as a result of the negligent act of starting the fire. The alleged dam-
age is predicated upon the claim that the cattle were frightened, suf-
fered nervous shock from the roar and noise-of the flames, and as a
consequence ‘of such nervousness ran and became overheated, and
subsequently, during the period of 80 days, gained about a pound
a day, instead of 214 to 3 pounds a day. Is this consequence too
remote from the carelessness of the engineer in allowing the sparks
to escape, and the carelessness of the section men in failing to burn
the weeds along the right of way?

[10] It has been held that redress for nervous shocks and fright,
and their consequent bodily ailments, is not permitted, for the reason
that such damages are too remote, and to hold a defendant liable
for failure to guard against fright, and the consequences of fright,
would open a wide door for unjust claims which could not be suc-
cessfully met. Courts practically universally hold that bodily ailments
to human beings, due to fright caused by negligence, are not action-
able, and it has been held that no exception should be made to dumb
brutes—on the contrary, that the same rule applies to them. Lee v.
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City of Burlington, 113 Towa, 356, 85 N. W. 618, 86 Am. St. Rep.
379. To the same’ effect, see Mitchell v. Rochester Ry. Co., 151 N.
Y. 107, 45 N. E. 354, 34 L. R. A. 781, 56 Am. St. Rep. 604.

Assuming, therefore, the negligence of the defendant in the man-
agement of its train, and failure to burn the dry grass upon its right
of way, and that the fire was set negligently, is the plaintiff entitled to
recover for such negligence which occasioned the fright and alarm
on the part of plaintiff’s cattle, resulting in the injury above men-
tioned? Though the authorities are not entirely harmonious on this
question as applied to persons, we think the more dependable and bet-
ter considered cases, together with public policy, unite to sustain us
in holding that the plaintiff cannot recover for injury occasioned by
fright. Mitchell v. Rochester Ry. Co., supra; Western Union Tel.
Co. v. Wood, 57 Fed. 471, 6 C. C. A. 432, 21 L. R. A. 706.

The foregoing cases apply the rule to persons, but we can see no
good reason for failure to apply the same rule to animals. If it be
admitted that no recovery can be had for fright occasioned by the
negligence of another, it is exceedingly difficult for us to understand
how a defendant would be liable for its consequences. If an action
cannot be predicated upon fright, it would seem that it necessarily
follows that a recovery cannot be had for injuries resulting from
such fright. That the result may be'a real damage does not change
the principle. That results might be serious merely shows the degree
of fright or the extent of the damage. It seems to us clear that the
right of action must still depend upon the question whether a recovery
may be had for fright. If it cannot, then an action ought not to be
maintained whether the consequences are grave or trivial. It seems
to us the logical result is that no recovery can be had for mere fright,
and further that none can be had for injury which is the direct con-
sequence of it. In Mitchell v. Rochester Ry. Co., supra, the court
said :

“If the right of recovery in this class of cases should be once established,
it would naturally result in a flood of litigation in cases where the injury

complained of may be easily feigned without detection, and where the dam-
ages must rest upon mere conjecture or gpeculation.”

We think this suggestion of this court meets the situation as we
find it upon the record in this case—a verdict resting upon proofs
largely founded upon conjecture and speculation. We are therefore
of the opinion that no recovery can be had under the first cause of
action set forth in plaintiff’s petition herein, and therefore that the
judgment upon the first count of the petition should be reversed.

We now come to a consideration of the assignments of error upon
the cause of action stated in the second count of the petition. De-
fendant objects to the measure of damages adopted by the court for
the determination of the issue of the amount of damage sustained
by plaintiff by reason of the destruction of the grass in the pasture.

[11] We have carefully examined the record of the trial, together
with the instructions of the court upon this count, and especially with
reference to the law as to the measure of damage. This is a question
that is not open to discussion, in the light of the repeated decisions of
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the courts of the state of Missouri, cited and relied upon by counsel
for both plaintiff and defendant; and an examination of the court’s
instructions, together with a careful reading of all of the testimony,
convinces us that no error appears in the record. We find that the
trial court stated the general rule in conformity with decisions of the
courts of that state, in substance, that for the destruction of the pas-
ture the measure of damages must be the fair cash rental value of the
land for the season or part of season during which the destruction
took place, together with such time as was essential to restore the pas-
ture by process of reseeding, and then the court qualified this general
instruction as follows, in substance:

“Beyond the year 1913 you are not permitted to extend any- estimate of
damages. It may be that, because of injury to the soil, the crop during the
succeeding years would not be as strong; but as you have seen from what I
have stated, and from what I have read, the law contemplates that the pro-
cess of reseeding in the usual course restores a crop of this kind, where there
is no damage or injury to the land itself, and that, as I have said to you, we
are not considering in this case. * * *»

Remembering that this fire occurred in August, 1912, we think
the court, in these instructions, and during the entire conduct of the
trial of the issue, gave to the defendant the utmost it could ask, con-
sistent with said decisions of the courts of Missouri, cited by both
parties to the record, there being no disagreement as to what Jthese
decisions hold. There is therefore no necessity for citing them here.
The established rule of damage having been properly applied by the
trial court, we find no error in the record upon the trial of the issue
set forth in the second count of the petition. The judgment upon the
second count of the petition is affirmed.

The case is remanded for proceedings consistent herewith, and with
the opinion of the Supreme Court of the United States in Slocum
v. New York Life Insurance Co., 228 U. S. 364, 33 Sup. Ct. 523, 57
L. Ed. 879, Ann. Cas. 1914D, 1029.

HOOK, Circuit Judge, concurs in the result.

WESTERN UNION TELEGRAPH CO. v. LOUISVILLE & N. R. CO.
(Circuit Court of Appeals, Fifth Circuit. January 2, 1917.)
No. 2897.

1. TELEGRAPHS AND TELEPHONES ¢&—=11—RIGHT OF WAY—DEED—CONSTRUC-
TION.

A deed from a railroad company, which had theretofore owned the tele-
graph lines along its right of way, conveying to a telegraph company that
property, together with a right and license to operate, repair, and renew
the lines along the right of way, to have and to hold unto the telegraph
company, its successors and assigns, forever, conveyed a perpetual right
to the use of the railroad right of way for the telegraph line.

[Ed. Note.—For other cases, see Telegraphs and Telephones, Cent. Dig.
§ 7; Dec. Dig. &=11.]

@=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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2. CONTRACTS &164—CONSTRUING INSTRUMENTS TOGETHER—CONTRACT AND
DEED.

Where a contract between the parties to a deed conveying telegraph
property, and an easement along a railroad right of way was dated one
week later than the date of the deed, but recited that the telegraph com-
pany had, by a conveyance of even date therewith, purchased from the
railroad company its telegraphic lines, the purchase having been made on
condition that a working agreement between the parties be entered into,
the contract and deed will be construed as parts of one transaction.

[Ed. Note.—For other cases, see Contracts, Cent. Dig. §§ 746-748; Dec.
Dig. ¢=164.]

3. TELEGRAPHS AND TELEPHONES €=11—RIGHT OF WaY—CoNTRACT—CON-
STRUCTION.
The fact that the recital spoke of the conveyance as a conveyance of
the telegraph property, without mentioning the easement, does not indicate
that the parties intended to change the plain provisions of the deed.

[Ed. Note—For other cases, see Telegraphs and Telephones, Cent. Dig.
§ 7; Dec. Dig. ¢&=11.]

4, TELEGRAPHS AND TELEPHONES €=11—RIGHT OF Way—CoNTBRACT—CON-
STRUCTION.

Nor did a provision of that contract that it should extend to all roads
owned, leased, or operated by the railroad company, and should continue
for a term of 25 years, and that, so far as it legally could, the railroad
company granted and agreed to assure to the telegraph company an €x-
clusive right of way on its lines, limit the absolute conveyance of the
right of way, since it applied to property other than that conveyed.

[Ed. Note.—For other cases, see Telegraphs and Telephones, Cent. D'ig.
§ 7; Dec. Dig. &11.]

5. TELEGRAPHS AND TELEPHONES &=>11—RIGHT 0F WAY—AGBEEMENT—SUBSE-
QUENT ACQUISITION BY ANOTHER COMPANY.

Where the railroad affected by that conveyance and contract was sub-
sequently acquired by another company, with which the telegraph com-
pany had a similar, but earlier, agreement for the use of its right of way
for a telegraph line for 25 years, which agreement provided that it should
supersede a named agreement between the same parties, and all other
agreements between parties or their respective predecessors in owner-
ship or control of the respective properties, the latter agreement super-
seded the contract, but not the deed of conveyance.

[Ed. Note.—For other cases, see Telegraphs and Telephones, Cent. Dig.
§ 7; Dec. Dig. &=11.]

6. INJUNCTION ¢&=118(2)—BILL—CONCLUSIONS OF Law.

In a bill to restrain a railroad company from interfering with plaintiff’s
telegraph lines along its right of way, allegations that plaintiff was seised
of an irrevocable, perpetual, and assignable easement are mere statements
of legal conclusions, which furnish no support for plaintiff’s claims, ex-
cept as they are sustained by facts alleged.

[Ed. Note.—For other cases, see Injunction, Cent. Dig. § 233; Dec.
Dig. €=118(2).]1

7. TELEGRAPHS AND TELEPHONES €&=11—RIGHT OF WAY—CONTRACT—DURA-
TION,

In a contract giving a telegraph company the right to maintain its
lines along a railroad right of way for 25 years, a provision that it was
understood that the wires covered by the company should form a part of
the general system of the telegraph company, and as such in the depart-
ment of commercial or public business should be regulated by the tele-

@=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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graph company, will not be construed as giving the telegraph company a
perpetual right to use the railroad right of way.

[Ed. Note.—For other cases, see Telegraphs and Telephones, Cent. Dig,
§ 7; Dec. Dig. ¢&=11.]

8. TELEGRAPHS AND TELEPHONES ¢&=>11—RIGHT OF WAY—ACT oF CONGRESS.

Rev. St. § 5263 et seq. (Comp. St. 1913, § 10072 et seq.), giving telegraph
companies the right to construct and operate their lines along military or
post roads, do not purport to divest property rights without purchase or
condemnation, and therefore do not give a telegraph company the right,
without purchase or condemnation, to maintain its lines along a railroad
right of way.

[Ed. Note.—For other cases, see Telegraph and Telephones, Cent. Dig.
§ 7; Dec. Dig. &=11.] .

9. INJUNCTION &=113—INJURY—DELAY OF PLAINTIFF.

Where a railroad company had given a telegraph company notice to
remove its wires from the railroad right of way in accordance with the
terms of a contract between them, and had waited three years without at-
tempting to enforce its notice, during which time tbe telegraph company
had taken no steps to condemn the right to maintain its wires, the tele-
graph company cannot have the railroad enjoined from interfering with
its wires, since the necessity for such injunction is due solely to its own
want of diligence.

[Ed. Note.—For other cases, see Injunction, Cent. Dig. §§ 198-201; Dec.
Dig. &=113.]

10. INJUNCTION €=199—INCIDENTAL RELIEF—CONDEMNATION.

Where a telegraph company, which has been maintaining its line along
a railroad right of way under a contract which has expired, is threatened
by the railroad company with the removal of its wires, which would pre-
vent the operation of its business, a court of equity can protect such busi-
ness from disturbance on payment of full compensation to the railroad
company, and in the same suit can make a complete and final disposition
of the entire controversy and the relations of the parties.

[Ed. Note—For other cases, sée Injunction, Cent. Dig. § 419; Dec. Dig.
€=199.]

Appeal from the District Court of the United States for the North-
ern District of Georgia; William T. Newman, Judge.

Suit by the Western Union Telegraph Company against the Louis-
ville & Nashville Railroad Company. Decree dismissing the bill (229
Fed. 234), and plaintiff appeals. Reversed.

Arthur Heyman, of Atlanta, Ga., and W. L. Clay, of Savannah, Ga.,
for appellant.

Henry L. Stone, of Louisville, Ky., and Henry C. Peeples, of At-
lanta, Ga., for appellee.

Before PARDEE and WALKER, Circuit Judges, and GRUBB,‘
District Judge.

WALKER, Circuit Judge. The bill in this case was filed by the ap-
pellant, the Western Union Telegraph Company, against the appellee,
the Louisville & Nashville Railroad Company, on the 15th day of April,
1915. Its averments showed that at the time the bill was filed, and for
a number of years prior to that date, the plaintiff had telegraph lines
on the rights of way of specified railroads in Georgia which were
owned or controlled by the defendant, and used such rights of way and

@=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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buildings, offices, stations, and premises of the defendant in the con-
duct of its telegraph business, and that on or about August 5, 1912, the
defendant notified the plaintiff that on and after August 17, 1912, the
use and occupation of its railroad rights of way or any part thereof,
and its stations, buildings, and offices by the plaintiff for a telegraph
line would be without the permission and against the consent of the
defendant, and notified the plaintiff to vacate the defendant’s railroad
rights of way, buildings, offices, stations, and premises, and to com-
mence to remove therefrom immediately after August 17, 1912, and
not later than September 1, 1912, all of the plaintiff’s telegraph lines,
and all poles, wires, cross-arms, batteries, instruments, appliances, and
fixtures appurtenant and belonging thereto, and to complete the re-
moval thereof prior to December 1, 1912, and that in the event of the
plaintiff’s failure to comply with this demand the defendant would take
possession, appropriate, and use said poles, cross-arms, wires, batteries,
instruments, appliances, and other fixtures, or so much thereof as may
on and after December 1, 1912, be or remain on defendant’s rights of
way or premises, and would use, operate, maintain, or otherwise dis-
pose of the same as defendant’s own property, and refuse to longer
permit the plaintiff to remove or use the same in any manner or for
any purpose.

The bill asserted that on and prior to August 5, 1912, the plaintiff
was, and at the present time is, seised and possessed of irrevocable,
perpetual, assignable easements or rights for the construction, mainte-
nance, and operation of said telegraph lines upon, along, or over the
mentioned railroad rights of way of the defendant, and to continue to
use the defendant’s rights of way in the operation of its telegraph busi-
ness, and prayed that the defendant be restrained and enjoined frem
interfering with, obstructing, or impeding the enjoyment by the plain-
tiff of the rights and easements so claimed by it, and prayed further
that, if the court should determine that the plaintiff’s rights and ease-
ments in the defendant’s rights of way were not irrevocable and per-
petual, and that the defendant is entitled to compensation therefor, a
decree be rendered in this cause determining the amount of compensa-
tion the defendant is entitled to receive from the plaintiff therefor, or,
in the event that it should be adjudged that such compensation should
not, or cannot, be fixed and decreed in this cause, that the plaintiff be
permitted to institute appropriate proceedings for the purpose of fixing
and determining such compensation, and that, pending such proceed-
ings, the defendant be restrained and enjoined from interfering with,
obstructing, or impeding the enjoyment by the plaintiff of the use for
its telegraph business of the defendant’s rights of way and premises.
The bill also contained a prayer for such other or further relief as the
nature of the case may require or that equity may afford. On motion
of the defendant the bill was dismissed, and a restraining order which
had been made was vacated. The appeal is from the decree to this
effect.

The railroads of the defendant, which the plaintiff claims are subject
to the easements and rights in its favor asserted by the bill are tne
lines in Georgia which the defendant, in the year 1902, purchased from
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the Atlanta, Knoxville & Northern Railway Company, being lines ex-
tending from Marietta, Blue Ridge, and Cartersville northwardly in
the direction of Knoxville, Tenn., and northeastwardly to the Tennes-
see state line, in the direction of Murphy, N. C., and also the line ex-
tending from Junta, in Bartow county, northwardly through the coun-
ties of Bartow, Gordon, and Murray to the northern boundary line of
Georgia, on or along the right of way of which line the plaintiff con-
structed a telegraph line in 1905.

[1] The averments of the bill show that the Atlanta, Knoxville &
Northern Railway Company, several years prior to the sale of its prop-
erties to the defendant, acquired the ownership of telegraph lines
which had been constructed on its railroad rights of way extending
from Marietta northwardly through Blue Ridge to the state line, and
from Blue Ridge northwestwardly to the state line, and that in the
year 1898 it sold and by deed, a copy of ,which is made an exhibit to
the bill, duly conveyed to the plaintiff that telegraph property “together
with full right and license to maintain, operate, repair, and renew the
said lines upon and along the right of way of ‘said Railway Company,
to have and to hold the same unto said Western Union Telegraph Com-
pany, its successors and assigns, to and for its and their use and behoof
forever.” The grantor in this deed was the owner of the telegraph
property described in it, and also of the railroad rights of way upon
which that property was then located and used. The deed as plainly
embraced and conveyed, without reservation or limitation of time, the
right to make the specified use of the grantor’s described railroad rights
of way as it did the telegraph lines and properties enumerated. That
deed sufficiently supports the plaintiff’s claim that it is the owner of
such an easement as is asserted to exist in its favor with reference to
the railroad rights of way described in it, unless that instrument has
been deprived of the effect which its terms import as a result of one or
both of two contracts, copies of which are made exhibits to the bill,
which the plaintiff entered into, one between the plaintiff and the gran-
tor in that deed, and the other between the plaintiff and the defendant
in this case, which subsequently purchased from the grantor in that
deed.

[2] The mentioned deed to the plaintiff was executed on the 9th day
of February, 1898, and the contract between the plaintiff and the gran-
tor in that deed purports to have been made on the 16th day of Febru-
ary, 1898; but that contract contains this recital :

“That whereas, the telegraph company has by conveyance of even date here-
with purchased the telegraph lines along the railway company’s railroads
from Knoxville, Tenn., to Marietta, Ga., and from Blue Ridge, Ga., to Mur-
phy, N. G, said purchase having been made on condition that a working agree-
ment be entered into between the parties hereto, covering said railroads and
said telegraph lines, and any extensions or branches of said railroads, and

any railroads hereafter owned, leased, or controlled by the railway company
party hereto.”

While the two instruments bear different dates of execution, yet as
the recital quoted shows that the parties to them treated them as con-
temporaneously executed, and that the one was made on the condition
that the other would be made, it may be assumed that they should be
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treated and construed as parts of one transaction. The contract pro-
vided that:

“The provisions of this agreement shall extend to all railroads now own-
ed, leased, controlled, or operated, and to all railroads hereafter owned, leas-
ed, controlled, or operated, by the railway company, or by any company or
corporation in which the railway company may own a majority of the stock,
or whose action it may be able to control, by the ownership of stock or other-
wise; and the provisions of this agreement shall be and continue in force
for and during the term of twenty-five (25) years from the twelfth (12th) day
of February, 1898, and shall continue after the close of said term until the ex-
piration of one (1) year after written notice shall have been given after the
close of said term by either party to the other of an intention to terminate
the same, and in case of any disagreement concerning the true intent and.
meaning of any of said provisions, the subject of such difference shall be
referred to three arbitrators, one to be chosen by each party hereto, and the
third by the two others chosen, and the decision of such arbitrators, or of a
majority thereof, shall be final and conclusive.”

It contained sundry provisions to govern the rights and obligations
of the respective parties in the transaction of the business provided for,
among them the following:

“The railway company, so far as it legally may,; hereby grants and agrees
to assure to the telegraph company the exclusive right of way on, along, and
under the line, lands, and bridges of the railway company, and any extensions
and branches thereof, for the construction, maintenance, operation, and use
of lines of poles and wires and underground or other lines for commercial or
public telegraph and telephone uses or business, with the right to put up or
construct, or cause to be put up or constructed, from time to time, such addi-
tional wires and such additional lines of poles and wires and underground or
other lines as the telegraph company may deem expedient."

[3] It is not deemed necessary to set out other provisions contained
in that contract. The fact that in its recital above quoted the deed was
mentioned as a conveyance of “the telegraph lines along the railway
company’s railroads” named is not enough to show an intention of the
parties to change or modify in any reéspect the deed as it was written
and executed, or to cancel it or render it inoperative in so far as it was
a conveyance, without limitation as to time, of a “full right and license
" to maintain, operate, repair and renew the said lines upon and along
the right of way of said railway company.”

[4] Nor is an intention of the parties to change in any respect the
effect which the plain language of the deed imports to be inferred from
the provisions of the contract by which the railway company granted,
and obligated itself to assure, to the plaintiff, so far as it legally could
do so, the exclusive right of way, for the construction, maintenance,
operation, and use of lines of poles and wires for telegraph and tele-
phone uses or business, along and under the line, lands, and bridges of
all railroads owned, leased, controlled, or operated by the railway com-
pany at the time the contract was entered into, and of all railroads that
thereafter might be owned, leased, controlled, or operated by it, or by
any company or corporation whose action it might be able to control.
These provisions are not at all inconsistent with the retention by the
telegraph company of the easement in or over specified lines of railroad
which was conveyed to it by the railway company’s deed.

As to the lines of railroad described in the contract, the railway com-
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pany thereby undertook, so far as it legally could do so, to make the
telegraph company’s right an exclusive one during the period covered
by the contract, and also enlarged its right to use and occupy by making -
it cover telephone as well as telegraph uses or business. The provisions
of the contract specifying the rights of use and occupation to be en-
joyed by the telegraph company were general ones, intended to apply
to all lines of railroad owned or controlled by the railway company
during any part of the period covered by the contract, and to facilitate
the performance by the telegraph company of the obligations which the
contract imposed upon it. The granting by the railway company for the
_limited period of the contract of a right to make use of its property
of a broader scope than that which its deed had conveyed in perpetuity
cannot be given the effect of divesting any interest or estate which
passed by that deed. The conclusion is that nothing contained in the
bill shows that the plaintiff’s right to occupy and use railroad property
conferred by that deed had been relinquished or divested prior to the
acquisition by the defendant of the properties of the Atlanta, Knox-
ville & Northern Railway Company.

[5] An effect of this purchase by the defendant was to make applica-
ble to the property purchased the provisions of a contract entered into
between the plaintiff and the defendant on the 18th day of June, 1884,
which by its terms was to cover and embrace all the railroad lines own-
ed, leased, controlled, or operated by the defendant at the time the
contract was -entered into, and any branch or branches that might be
constructed by the defendant, and any other railroad or railroads ac-
quired by it by lease or purchase, or that might be controlled or oper-
ated by it during the existence of the contract, should it be lawfully
competent to include it or them. That contract commenced with this
recital : , ‘

““Witnesseth, whereas, the operation of the télegraph ccmpany’s lines along
the various railroads owned, controlled, or operated by the railroad company
has been conducted under the provisions of an agreement between the parties

hereto, dated May 14, 1880, which agreement provides that it may be ter-
minated on one year’s written notice after July 1, 1885.”

And it contained the following provision:

“The provisions of this agreement shall supersede said agreement hereinbe-
fore mentioned and all other agreements between the parties hereto, or their
respective predecessors in ownership or control of their respective properties;
and the provisions of this agreement shall be and continue in force for and
during the term of twenty-five (25) years from and after the first (1st) day
of July, eighteen hundred and eighty-four (1884), and thereafter until the ex-
piration of one year after written notice shall have been given by one of the
parties hereto to the other of a desire or intention to terminate the same, and
in case of any disagreement concerning the true intent and meaning of any of
said provisions the subject of such difference shall be referred to three arbi-
trators, one to be chosen by each party hereto, and the third by the two oth-
ers chosen, and the decision of such arbitrators, or & majority thereof, shall
be final and conclusive.”

- It also contained, with other provisions governing the relations of
the contracting parties in the conduct of the business provided for, not
claimed or considered to have any bearing on any question involved in
this case, the following:
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“The railroad company, so far as it legally may, hereby grants and agrees
to assure the telegraph company the exclusive right of way on and along
the line, lands, and bridges of all roads now owned, leased, controlled, or
operated by said railroad company, or which it may hereafter own, lease,
control, or operate, for the construction and use of such lines of poles and
wires or underground wires for commercial or public uses or business as the
telegraph company may require, together with the exclusive right to maintain
offices in its depots for commercial telegraph business. * * *”

In the District Court, as is shown by the opinion rendered by Judge
Newman (Western Union Telegraph Co. v. Louisville & Nashville R.
Co., 229 Fed. 234), the view prevailed that the question of the right
of the plaintiff to remain upon or use any rights of way or other prop-
erty of the defendant was controlled solely by the contract just quoted
from, and that the rights conferred by that contract had expired by the
lapse of the time during which they were to be enjoyed. We infer
that the opinion was entertained that the above-quoted stipulation, that
“the provisions of this agreement shall supersede said agreement here-
tofore mentioned and all other agreements between the parties hereto,
or their respective predecessors in ownership or control of their re-
spective properties,” by itself, or in connection with the provision of
the contract specifying the rights of use and occupation to be enjoyed
by the plaintiff, had the effect of annulling or destroying the right and
license conveyed to the plaintiff by the Atlanta, Knoxville & Northern
Railway Company’s deed to it. For reasons sufficiently indicated by
what has been said above in discussing a quite similar provision of the
plaintiff’s contract with the defendant’s grantor, we are not of opinion
that the provision for an exclusive right of way contained in its con-
tract with the defendant operated to impair any interest conveyed by
that grantor’s deed to the plaintiff. The stipulation in the contract that
“the provisions of this agreement shall supersede said agreement here-
inbefore mentioned, and all other agreements between the parties here-
to or their respective predecessors in ownership or control of their re-
spective properties,” plainly had the effect of superseding the above-
mentioned agreement between the plaintiff and the Atlanta, Knoxville
& Northern Railway Company, the defendant’s predecessor in the own-
ership of part of the railroads in question; but that stipulation would
bring about a result which the language used in it does not indicate
was contemplated by the contracting parties, if it is allowed to oper-
ate to deprive the telegraph company, not only of such rights as were
conferred by a previous contract, but of a property interest bought,
paid for, and duly conveyed to it before either the superseded or the
superseding agreement was made.

Nothing was purported to be superseded except certain “agreements”
which were referred to. The only agreements, the terms of which are
disclosed, are the two already mentioned, copies of which are made
exhibits to the bill, one between the plaintiff and the defendant, and the
other between the plaintiff and a grantor of the deferidant. The only
other agreement mentioned is one between the plaintiff and the defend-
ant, dated May 14, 1880, the terms of which are not disclosed further
than by a recital above gquoted from the agreement which superseded
that one. It may be inferred from that recital that that agreement was

238 F.—3
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similar in its general scope and purpose to the two which are set out,
in that each of them defined and governed the respective rights and
obligations of the parties to an arrangement between a railroad com-
pany and a telegraph company for the conduct during a defined period
of time of a telegraph business over the rights of way and upon the
premises of the railroad company. A stipulation in one agreement that
other previously existing agreements are superseded does not, in the
absence of other language indicating that such was the intention of the
parties, deprive a contracting party of property or the use of it not
acquired or conferred by any agreement referred to, but vested and
owned by a purchase and conveyance which no agreement referred
to purported to disturb or impair. The above-mentioned deed to the
plaintiff is an instrument distinctly different from the ‘“‘agreements”
referred to in the stipulation, and it cannot be supposed that it or its
operation was intended to be affected by that stipulation. Our conclu-
sion is that that stipulation cannot properly be given the effect of de-
feating or divesting any property interest conveyed to the plaintiff by
the deed mentioned, and that nothing contained in the bill shows that
that interest has been relinquished or divested. N

[6] With reference to all the railroad rights of way and other prop-
erties claimed to be subject to an easement in favor of the plaintiff,
both those described in the above-mentioned deed and those not cov-
ered by that deed, the bill contains assertions to the effect that the
plaintiff was and is seized and possessed of irrevocable, perpetual, and
assignable easements or rights for the construction, maintenance, and
operation of telegraph lines and the conduct of a telegraph business.
These assertions are no more than statements of the pleaders’ opinions
or legal conclusions, and, except in so far as they are sustained by
facts and circumstances set forth, they furnish no support for the
claims made by the bill. Fogg v. Blair, 139 U. S. 118, 11 Sup. Ct. 476,
35 L. Ed. 104; Gould v. Evansville, etc., R. R. Co., 91 U. S. 528, 536,
23 L. Ed. 416.

[7] The contract of June 18, 1884, is relied on to support the claim
made, especially the provision of it conferring rights to use and occupy
railroad property, taken in connection with the provision that:

“It is mutually understood and agreed that the telegraph lines and wires
covered by this contract shall form part of the general system of the tele-
graph company, and as such in the department of commercial or public tele-
graph business shall be controlled and regulated by it, the telegraph company
fixing and determining all tariffs for the transmission of messages and all
connections with' other lines.”

The nature of the contract creates a presumption against the correct-
ness of a construction of any provision of it under which such provi-
sion would remain effective beyond the period during which the con-
tract was to be in existence. - The contract is one between a railroad
company and a telegraph company for the conduct of a telegraph busi-
ness on the railroad company’s property for a limited period of time.
Presumably any right conferred by such a contract on the telegraph
company to use or occupy railroad property was given only in order to
promote the purposes of the contract, and was intended to last only
so long as the relations between the parties established by the contract
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existed. In the absence of a clear expression of a different meaning,
no provision of such a contract can be regafded as being still effective
after the whole of it has ceased to be in existence. The provision to the
effect that the telegraph lines and wires covered by the contract be-
tween the plaintiff and defendant shall form part of the general system
of the plaintiff was completely executed, if such lines and wires were,
during the period covered by the contract, permitted by the defendant
to be so used on or in connection with its property by the plaintiff as
to form part of the general system of the plaintiff. 'Nothing contained
in that provision, or in any other provision of the contract indicates
an intention to confer a right or impose a burden that would outlast
the contract itself.

No facts stated in the bill, other than what is disclosed by the above-
mentioned deed to the plaintiff, support a conclusion that any right
to occupy or use the defendant’s property which had been conferred
on the plaintiff by contract or conveyance, or by the conduct of the
parties, or their respective predecessors, was in existence at the time
the bill was filed.

[8] With reference to the feature of the bill which shows that the
act of Congress of July 24, 1866 (Rev. Stat. § 5263 et seq. [Comp. St.
1913, § 10072 et seq.]), giving telegraph companies the right to con-
struct and operate their lines through, along, and over the public do-
main, military or post roads, and navigable waters of the United States
was relied on as a support for the claims asserted, it is not deemed
necessary to say more than that we concur in the conclusions as to the
operation of that statute which were expressed by Judge Newman in
the opinions rendered in this case and in another case in which that
statute was relied on to support a similar claim. Western Union Tele-
graph Co. v. Louisville & Nashville R. Co. (D. C.) 229 Fed. 234; West-
ern Union Telegraph Co. v. Atlanta & W. P. R. Co. (D. C.) 227 Fed.
465. That statute does not purport to effect a divestiture of property
rights or interests without purchase or condemnation or in some other
recognized way by which one lawfully may acquire what had belonged
to another.

[3] As above stated, the notice to the plaintiff to vacate the defend-
ant’s premises and remove its properties therefrom was given on Au-
gust 5, 1912, and the terms of the notice indicated the absence of any
intention on the part of the defendant to take action itself to remove
or use any property of the defendant prior to'December 1, 1912. It is .
not made to appear that the defendant took any such action during the
period of nearly three years which elapsed between the time the notice
to remove was given and the date of the filing of the bill. Nor is it
made to appear that the plaintiff was without legal remedy to acquire
by condemnation rights in and over the defendant’s properties neces-
sary or appropriate for the conduct of a telegraph business thereon, or
that that remedy was in any respect incomplete or inadequate, or that
within the time it has been suffered to remain upon and use the defend-
ant’s properties the plaintiff could not, by exercising due diligence, have
completely effected the acquisition of the desired and required ease-
ments and rights.
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[10] If in any case where the relations of the parties are such as
are shown to have existed between the plaintiff and the defendant, it is
competent for a court of equity, upon full and adequate compensation
being made, to protect from disturbance such possession as the plain-
tiff has, and, in the suit in which this is done, make complete and final
disposition of the entire controversy arising out of the situation and
the relations of the parties (see New York City v. Pine, 185 U. S. 93,
22 Sup. Ct. 592, 4¢ L. Ed. 820, and Western Union Telegraph Co. v.
Ann Arbor R. Co., 90 Fed. 379, 30 C. C. A. 113), the facts averred in
the bill in the pending case fall short of showing that it is such a one.
It well may be inferred from the averments of the bill, and its lack of
averments, that, if the plaintiff had exercised any diligence at all, it
could, long before the bill was filed, have acquired by legal proceed-
ings available to it the required rights and easements in the defendant’s
properties which it has continued to occupy and use after all rights it
had therein had ceased to exist. FEquitable remedies are not open to a
party where the occasion or necessity of his resort thereto is attributable
to his own unexplained failure diligently to pursue complete and ade-
quate legal remedies available to him.

The execution by the defendant of its expressed purpose to exclude
the plaintiff from the occupation or use of any of its railroad rights of
way or other premises, and to appropriate properties of the plaintiff not
removed by the latter, would involve an invasion of rights conferred
on the plaintiff by the above-mentioned -deed to it, and cause an in-
terruption of the plaintiff’s business and a probable consequent loss of
profits, the injury and damage from which it is not to be supposed
could fully and adequately be compensated for at law. The part of the
bill which disclosed the existence and threatened invasion of the rights
just referred to was enough to make the motion to dismiss it not prop-
erly grantable.

Tt follows that the decree appealed from should be reversed; and it
is so ordered—the plaintiff to have leave to amend its bill, as it may
be advised, to make a further and better statement of the nature of
part of the claim relied on.

WESTERN UNION TELEGRAPH CO. v. ATLANTA & W. P. R. CO.
(Circuit Court of Appeals, Fifth Circuit. January 2, 1917.)
No. 2850.

COURTS &=>347T—EQUITY RULES—PLEADING—AMENDMENT.

Where a bill to restrain a railroad company from removing the line of
a telegraph company from its right of way claimed that the telegraph
company had an irrevocable, perpetual easement to maintain its line, but
the only facts alleged in the bill showing that the telegraph company’s
rights were under contracts for a limited period which had expired, plain-
tiff will be given an opportunity to amend its bill under equity rules
19 and 20 (198 Fed. xxiii, xxiv, 115 C. C. A. xxiii, xxiv), providing for
amendments in furtherance of justice and for more specific statements of

&=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes



WESTERN UNION TELEGRAPH CO. V. ATLANTA & W. P. R. CO. 37

the nature of claims. so as to set forth the facts which are the basis of its
claim of a perpetual easement.

[Ed. Note.—For other cases, see Courts, Cent. Dig. § 921; Dec. Dig.
E&=38417.]

Appeal from the District Court of the United States for the North-
ern District of Georgia; William T. Newman, Judge.

Action by the Western Union Telegraph Company against the At-
lanta & West Point Railroad Company. Decree dismissing the bill
(227 Fed. 465), and plaintiff appeals. Decree modified, by making
the order of dismissal conditional upon plaintiff’s failure to amend
its bill within the time allowed, and, as modified, affirmed.

William L. Clay, of Savannah, Ga., for appellant.
R. E. Steiner and Leon Weil, both of Montgomery, Ala., and San-
ders McDaniel, of Atlanta, Ga., for appellee.

Before PARDEE and WALKER, Circuit Judges, and GRUBB,
District Judge.

WALKER, Circuit Judge. The claim was made by the bill in this
case that the appellant, which was the plaintiff in that bill, at the time
the suit was brought, was seised and possessed of irrevocable, per-
petual, assignable easements or rights for the construction, main-
tenance, and operation of telegraph lines, and for the conduct of a
telegraph business upon, along, or over specified railroad rights of
way and other properties of the defendant railroad company. It
appears to us that the facts and circumstances averred in the bill do
not show the existence of the asserted rights or easements. There
are no averments of facts which are inconsistent with a presumption,
which, not being rebutted, may be indulged, that the alleged former
occupation and use by the plaintiff, or any predecessor to whose rights
it has succeeded, of the whole or any part of the railroad rights of
way or other properties of the defendant were under contracts or
arrangements for such use and occupation for limited periods of
time, which had expired prior to the date of the filing of the bill, and
that at that time the plaintiff was without right to continue such use
or occupation. See Western Union Telegraph Company v. Louis-
ville & Nashville Railroad Co., 238 Fed. 26, — C. C. A. — (U. S.
Circuit Court of Appeals, 5th Circuit, present term), and the opin-
ion of Judge Newman in the pending case (Western Union Tele-
graph Co. v. Atlanta & W. P. R. Co. [D. C.] 227 Fed. 465). The
bill as it was framed was rendered substantially defective by its fail-
ure to state facts relied on to support the claims made. It may be
that facts exist which are sufficient to support such claims in whole
or in part. If so, no harm would result, and it appears probable that
it would be in furtherance of justice, to afford to the plaintiff the
opportunity to disclose such facts by granting leave to it to amend
its bill by making a better statement of the nature of its claim. Equity
rules 19 and 20 (198 Fed. xxiii, xxiv, 115 C. C. A. xxiii, xxiv).

Therefore the decree appealed from will be modified, by adding
thereto an order that the appellant have leave to amend its bill of
complaint, as it may be advised, within 30 days after the date of the
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filing in the District Court of the mandate of this court, and by mak-
ing the order for the dismissal of the bill conditional upon the plain-
tiff’s failure to amend its bill within the time allowed. As so modi-
fied, the decree appealed from is affirmed; the court costs of the suit
to be taxed against the appellant,

3
WESTERN UNION TELEGRAPH CO. v. NASHVILLE, C. & ST. L. RY.
(Circuit Court of Appeals, Fifth Circuit. January 3, 1917)
No. 2971.

Appeal from the District Court of the United States for the Northern’ Dis-
trict of Georgia; William T. Newman, Judge.

Suit by the Western Union Telegraph Company against the Nashrville,
Chattanooga & St. Louis Railway. Decree dismissing the bill (233 Fed. 605),
and plaintiff appeals. Decree modified, by making the order of dismissal con-
ditional on plaintiff’s failure to amend its bill within the time allowed, and, as
modified, affirmed.

Arthur Heyman, of Atlanta, Ga., and W. L. Clay, of Savannah, Ga., for
appellant.

John L. Tye and Henry C. Peeples, both of Atlanta, Ga., and Claude Wal-
ler, of Nashville, Tenn., for appellee.

Before PARDEE and WALKER, Circuit Judges, and GRUBB, District
Judge.

PER CURIAM. Following rulings made in the case of Western Union Tele-
graph Co. v. Louisville & Nashville R. Co, 238 Fed. 26, — C. C. A, —
(present term, U. S. Circuit Court of Appeals, 5th Circuit), and Western Union
Telegraph Co. v. Atlanta & West Point R. Co., 238 Fed. 36, — C.C. A —
(present term, U. S. Circuit Court of Appeals, 5th Circuit), the decree appealed
from in the above-entitled case will be modified, by adding thereto an order
that the appellant have leave to amend its bill of complaint, as it may be ad-
vised, within 30 days after the date of the filing in the District Court of the
mandate of this court, and by making the order for the dismissal of the bill
conditional upon the appellant’s failure to amend its bill within the time
allowed. As so modified, the decree appealed from is affirmed; the court costs
of the suit to be taxed against the appellant. :

WESTERN UNION TELEGRAPH CO. v. WESTERN RY. OF ALABAMA.

(Circult Court of Appeals, Fifth Circuit. January 8, 1917. Rehearing Denied
February 9, 1917.) ‘

" No. 2883.

Appeal from the District Court of the United States for the Middle Dis-
trict of Alabama; Henry D. Clayton, Judge.

Suit between the Western Union Telegraph Company and the Western
Railway of Alabama. From the decree, the Telegraph wompany appeals.
Modified and affirmed.

Ray Rushton and Willlam Williams, both of Montgomery, Ala. (Albert T.
Benedict and Francis R. Stark, both of New York City, and Rushton, Wil-
liams & Crenshaw, of Montgomery, Ala., on the brief), for appellant.

R. E. Steiner and Leon Weil, both of Montgomery, Ala. (Steiner, Crum &
Weil, of Montgomery, Ala., on the brief), for appellee.

Before PARDEE and WALKER, Circuit Judges, and CALL, District Judge.
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PER CURIAM. Following rulings made in the cases of Western Tnion
Telegraph Co. v. Louisville & Nashville R. Co., 238 Fed. 268, — C. C. A, —
(present term, U. 8. Circuit Court of Appeals, 5th Circuit), and Western
Union Telegraph Co. v. Atlanta & West Point R. Co., 238 Fed. 36, — C.
C. A. — (present term, U. 8. Circuit Court of Appeals, 5th Circuit), the de-
cree appealed from in the above-entitled cause is modified, by adding thereto
ah order that the appellant have leave to amend its bill of complaint, as it
may be advised, within 30 days after the filing in the District Court of the
mandate of this court. As so modified, the decree appealed from is affirmed,
with costs against the appellant.

ARNOLD v. HORRIGAN.
(Circuit Court of Appeals, Sixth Circuit. December 15, 1916.)
No. 2810.

1. ELECTION OF REMEDIES ¢=3(1)—WHAT CoNSTITUTES—TROVER.
Shortly before bankruptey the bankrupt converted into cash part of
" his assets, and theréafter certificates of deposit for the amount of the
cash realized were issued, payable to the order of the bankrupt’s attor-
ney. Subsequently the bankrupt absconded, and the certificates, indorsed
in blank by the attorney, were cashed by the bankrupt in Canada. The
trustee claimed that the proceeds were invested in land, title to which
was taken in the name of the bankrupt’s wife, and through the aid of the
Canadian courts undertook to reach the land, but nothing was realized.
Thereafter the trustee sued the attorney. Some of the counts in the
complaint in the action against the attorney were counts in trover, al-
leging the attorney’s conversion of the certificates of deposit to his own
use, or to that of the bankrupt; but another count alleged no technical
conversion, averring that the attorney, with intent to hinder, delay, and
defraud the rights of the bankrupt's creditors and trustee, caused money
in the possession of the bankrupt to be converted into negotiable in-
struments payable to him, and, with intent to defraud, hinder, and delay,
indorsed the instruments over to the bankrupt to the trustee’s damage.
Held that, as such count must be deemed one on the case, seeking recovery
of damages for the diversion, rather than one of trover, recovery on such
count cannot be denied upon the theory that, as an action of trover,
under the Michigan practice, in which state bankruptcy occurred and in
which state was located the District Court wherein action was begun,
vests good title in the defendant, the attempt to follow the proceeds of
the certificates of deposit was an election to pursue an inconsistent
remedy. :

[Ed. Note.—For other cases, see Election of Remedies, Cent. Dig. § 3;
Dec. Dig. €&=3(1).] ‘

2. APPEAL AND ERROR €=2206(1), 216(1)—REVIEW—PRESENTATION OF GROUNDS
oF REVIEW IN CoURT BELOW—NECESSITY. .

In such case, where defendant did not object that evidence of the Cana-
dian proceedings was not admissible under some of the counts of the com-
plaint, and requested no charge that the election of remedies applied only
to some of the counts, the question of the limited bar by election of reme-
dies, and limited purposes for which evidence might be introduced, can-
not be reviewed on appeal.

[Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. §§ 1283-
1285; Dec. Dig. €=206(1), 216(1); Trial, Cent. Dig. § 630.]

3. BANKRUPTCY €=279—TRUSTEE—RIGHTS OF.
In such case, though the diversion occurred before adjudication in
bankruptey, and although Bankr. Act July 1, 1898, c. 541, 30 Stat. 544,

@=For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indey=s
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merely declares that the trustee, when appointed, takes title as of the date
of adjudication, nevertheless for many purposes such title relates back to
the filing of the petition, and so, the suit being in effect one against two
tort-feasors, whose action has taken property out of the bankrupt’s estate,
and put it beyond the reach of the trustee, it may be maintained, notwith-
standing any want of power of the trustee to sue for a tort antedating the
bankruptcy proceedings.

[Ed. Note~—~For other cases, see Bankruptcy, Cent. Dig. §§ 419-424;
Dec. Dig. €=279.] .

4, BANKRUPTCY &=279—TRUSTEE—RIGHTS OF.

After the filing of a petition in bankruptcy the bankrupt consented to
the appointment of a receiver, but subsequently, with the assistance of
defendant, he-diverted money belonging to his estate. Held, on appoint-
ment of a trustee after adjudication. the title of the trustee and the
possessory right of the receiver merged, so that the trustee's right will be
considered as if the diversion had occurred after appointment.

[Ed. Note—For other cases, see Bankruptcy, Cent. Dig. §§ 419-424;
Dec. Dig. ¢=279.]

5. BANRRUPTCY &101—DIVERSION OF ASSETS OF ESTATE—LIABILITY OF THIRD
PERSONS.

An attorney of a bankrupt, who had received cash belonging to the
bankrupt, after the petition was filed and the bankrupt had consented to
appointment of a receiver, procured certificates of deposit payable to his
order, which he indorsed in blank to the bankrupt. Held that, as the
receiver had possessory right to the bankrupt’s estate, the attorney, not-
withstanding the filing of the petition, did not change his relation and
authorize him in withholding the money from the bankrupt, and is
liable to the trustee in bankruptcy for his delivery of the certificates to
the bankrupt, enabling him to defraud his creditors.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. § 163; Dec.
Dig. ¢=101.]

8. BANRRUPTCY ¢&=304—PROPERTY OF ESTATE—EVIDENCE—SUFFICIENCY.
In an action against an attorney for assisting a bankrupt to divert
moneys from his estate, the question of the attorney’s participation in
the scheme held for the jury; the evidence being conflicting.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. § 463; Dec.
Dig. ¢&=304.]

7. AppEAL AND ERrROR &=1050(1)—HARMLESS ERROR.

In an action against the attorney of a bankrupt for his participation in
the conversion by the bankrupt of money belonging to his estate, the
admission of evidence that in one case the bankrupt, who was seeking to
obtain curreney, was persuaded to take a draft, was harmless, if errone-
ous; there being abundant evidence that the bankrupt had converted
much of his property into money.

[Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. §§ 1068,
. 1069, 4153, 4157; Dec. Dig. @:&050(1)]

8. TRIAL @&=244(3), 260(6)—INSTRUCTIONS—REFUSAL~—DISCRETION oOF TRIAL
COURT.

In an action against the attorney of a bankrupt for participation in
the bankrupt’s fraudulent diversion of funds, the denial of requested in-
structions that fraud of defendant could not be inferred from particular
items of the evidence, and must be shown by clear evidence, was not er-
ror; the matter resting in the discretion of the trial court,-and the re-
quests not presenting any distinct theory of defense not covered by the
general charge.:

[Bd. Note.—TFor other cases, see Trial, Cent. Dig. §§ 579, 656; Dec.
Dig. &=244(3), 260(6).]

&= For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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9. APPEAL AND ERROR &=>1078(1)—REVIEW—WAIVER OF ERROR.

In an action against the attorney of a bankrupt to recover amounts
which the bankrupt diverted from his estate, defendant excepted, and
assigned error, to the denial of his request that no interest could be al-
lowed until after action was begun. The assignment was not argued on
appeal; the whole contention on appeal being that the action was one of
trover, and was barred on the theory of election of an inconsistent remedy.
Held, that waiver of the assignment of error will, where it is determined
that the action was not one wholly of trover, but included one on the
case, be overlooked, and the propriety of the allowance of interest con-
sidered.

[Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. § 4256;
Dec. Dig. ¢&=1078(1).]

10. DAMAGES &=208(9)—INTEREST—TORTS—QUESTIONS FOR JURY.

In an action for tort, interest, as such, cannot be recovered as of right,
but is discretionary with the jury; plaintiff only being entitled to have
the jury consider the delay in reaching the verdict and judgment as one
of the elements determining the amount of damage.

[Ed. Note—For other cases, see Damages, Cent. Dig. §§ 144, 145, 533,
534; Dec. Dig. &=208(9).]

11. DAMAGES ¢=208(3)—INTEREST—UNLIQUIDATED CLAIMS,

In an action against the attorney of a bankrupt to recover damages
arising out of the attorney’s participation in a scheme whereby the
bankrupt diverted from his trustee certificates of deposit, the damages
cannot, on the theory that they were the face of the certificates of de-
posit, be deemed liquidated, so as to warrant the allowance of interest
as a matter of law.

[Ed. Note—For other cases, see Damages, Cent. Dig. §§ 144, 145, 533,
534; Dec. Dig. €=208(9).]

12. APPEAL AND ERROR &=1064(2)—REVIEW—HARMLESS ERROR.

In a tort action for damages, where the facts were such that it could
not be certain that the jury would have allowed interest as part of the
damages, no demand before suit being shown, an instruction that
interest should be allowed is prejudicial error.

[Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. §§ 4221,
4222 ; Dec. Dig. €=1064(2); Trial, Cent. Dig. § 528.]

13. APPEAL AND ERROR €=T750(1)—ASSIGNMENTS OF ERROR—SCOPE.
The appellate court is limited in its review to the scope of assignments
of error.

[Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. §§ 3074,
3075, 3082, 3083; Dec. Dig. €=T750(1).]

In Error to the District Court of the United States for the South-
ern Division of the Western District of Michigan; Clarence W. Ses-
sions, Judge.

Action by Michael Horrigan, trustee in bankruptcy for the estate of
one Reitz, against George H. Arnold. There was a judgment for plain-
tiff, and defendant brings error. Affirmed, on condition that plaintiff
enter remittitur; otherwise, reversed and remanded for new trial.

C. E. Ward, of Grand Rapids, Mich., for plaintiff in error.

B. B. Selling, of Detroit, Mich., for defendant in error.

Before KNAPPEN and DENISON, Circuit Judges, and SATER,
District Judge.

&=For other cases see same 'topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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DENISON, Circuit Judge. Reitz was a dealer in agricultural im-
plements, and a petition in bankruptcy was filed against him October
12, 1908, in the Western district of Michigan. This was followed by
a petition for the appointment of a receiver. A written consent to
such appointment, signed by Reitz and by his attorney, Arnold, was
filed October 17th, the order of appointment was made on the 19th,
and the receiver qualified on the 20th. Shortly before the bankruptcy,
Reitz had turned into cash certain of his assets, and had thus received
more than $7,000. On October 21st and 22d, different banks in Chi-
cago issued certificates of deposit, payable to Arnold, or his order,
aggregating $7,000. At about this time Reitz absconded. An adjudi-
cation in bankruptcy, and the election of Horrigan as trustee, fol-
lowed in due time. Several months later, these certificates of deposit,
indorsed by Arnold in blank, were presented by Reitz to a bank in
Canada, where they were cashed, and the money received by Reitz was
(as it is thought) invested, in his wife’s name, by him in lands in Al-
berta. Horrigan, the trustee, undertook in one way and another,
through the aid of the Canadian courts, to reach these lands, but, at
last accounts, nothing had been realized. After such effort had been
in progress for two or three years, the trustee brought this action in
the court below against Arnold, alleging that Arnold was responsible
for the diversion of this $7,000 from the bankrupt estate. After a
trial upon the merits, verdict and judgment were rendered against Ar-
nold for the full amount of the certificates and interest, and he brings
this writ of error.

[1,2] 1. Itis claimed on behalf of Arnold that the legal proceedings
taken by the trustee against the Canadian lands amounted to an_election
to pursue the money or proceeds of the certificates, as being and remain-
ing the property of the bankrupt, rather than to pursue Arnold as for a
conversion to his own use; and it is said that the two remedies are
inconsistent, because the action against Arnold in trover looks toward
the affirmance of his act in taking title to himself, while the proceed-
ing in Canada involves disaffirmance. This inconsistency is developed
entirely from the fact that (at least in Michigan—Kenyon v. Woodruff,
33 Mich. 310) a judgment recovered in trover vests good title in the
defendant, and the plaintiff cannot thereafter question the title which
this defendant has conveyed to others. The point that there had been
an election of remedies which would bar this action was raised by ob-
jections to evidence and by requests to charge; but we are saved the
consideration of the point because we think this action is not to be
treated as one solely in trover. The first, third, and fourth counts al-
lege merely the conversion of the certificates by Arnold to his own use,
or to that of Reitz, and each is fully and technically a count in trover;
but the second count is not so, in form or in substance. It alleges no
technical conversion by Arnold or by Reitz, but says that Arnold, with
intent to hinder, delay, and defraud the rights of creditors and the
rights of the trustee in bankruptcy, caused the money to be converted
into negotiable instruments payable to Arnold, which he turned over to
Reitz, with intent to keep the same from the trustees, and so deprive
plaintiff, as trustee, of the said negotiable instruments, “all to the plain-
tiff’s damage in the sum of $20,000.” This is a claim of damages for
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diversion, rather for value upon conversion, and we consider it to be
what, in Michigan practice, is called an “action on the case,” to recover
the damages, more or less, which the estate suffered by reason of
Arnold’s alleged tort. So interpreted, the action is not inconsistent with
mere efforts to recover the property itself or to collect damages from
other tort-feasors.

If the defendant had pointed out that the evidence of the Canadian
proceedings was not admissible under the three specified counts, or
had requested the court to charge that there had been an election of
remedies which barred recovery under these three counts, it would have
been necessary to decide the question which we have passed; but
defendant’s offers and requests werc all on the theory that the action
was wholly one of trover, that the evidence was admissible for all pur-
poses, and that the action could not be maintained at all. The limited
admissibility of the evidence, and the limited bar which might result,
were in no wise brought to the attention of the court.

We are content to rest upon these grounds our conclusion that there
was no reversible error in this subject-matter, because it is highly
artificial to treat this cause of action as technically in trover. Arnold’s
substantial offense (if he committed any) was to aid Reitz in the con-
cealing of and running away with this money; the inferred conver-
sion by Arnold to his own use, which could make him liable in trover,
was incidental, and did not really characterize his wrong against the
estate. We think it the fair interpretation of the language hereafter
quoted, in which the issue was submitted to the jury, and of the finding
of the jury thereon (both interpreted with reference to the facts in-
volved), that the real thing in controversy was not that kind of con-
version by a wrongdoer to his own use which supports the typic~!
trover action, and which is the basis of holding that the title of his
transferee becomes good against the plaintiff. For these reasons this
defense, as attempted in this case, should have been presented and
preserved with distinct reference to that partial application which we
think was the only application which in any event could be permis-
sible here; and this was not done.

{3] 2. Treating the suit as being an action against one of two joint
tort-feasors, whose action has taken property out of the bankrupt es-
tate and put it beyond the reach of the trustee, we see na reason why
it will not lie. It is not merely an action for a tort antedating the
bankruptcy proceedings. For such a tort, participated in by the bank-
rupt, very likely an action by the trustee could not be maintained, at
least, if the transaction occurred, as here, before the amendment of
1910; and it may be assumed that, before that amendment, or perhaps
even since, the trustee’s rights resulting from conveyances made before
the petition is filed, and which are in fraud of creditors, are limited to
pursuing and recovering the property. That concession does not reach
this case. Although the statute says that the trustee, when appoint-
ed, takes title as of the day of adjudication, the Supreme Court has
held that, for many purposes, this title relates back to the filing of the
petition. Acme Co. v. Beekman Co., 222 U. S. 300, 32 Sup. Ct. 96,
56 L. Ed. 208; Everett v. Judson, 228 U. S. 474, 33 Sup. Ct. 568, 57
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L.Ed. 927,46 1. R. A. (N. S.) 154. And we have applied this rule.
Toof v. Clty Nat. Bank, 206 Fed. 250, 124 C. C. A. 118.

By virtue of such relatlon the trustee, on Octaber 21st and 22d,
had a title to these funds which was good as against Reitz and his
agents and attorneys. Upon familiar principles, all who are bound
to admit the trustee’s title, and who actively participate in depriving
him of his property, must respond for the damages, and nothing short
of collection from one will bar proceedings against another. It is not
controlling that counsel have not found, nor have we, precedents for
recovery by a trustee under such facts as these. To hold that the
trustee cannot sue for tortious injuries inflicted upon the estate prop-
erty intermediate the petition and the adjudication is to say that dur-
ing this period the estate may be destroyed with impunity. We think
his right to bring such an action is clear.

[4,5] 3. As to the particulars of the so-called conversion or di-
version, the evidence is consistent with either one of two states of
fact. It may be that, at various times before October 21st, Arnold
had received this money and was holding it as attorney and agent for
Reitz, and that on October 21st and 22d, or thereafter, he turned it
over to Reitz by delivering these certificates; or it may be that the
receipt by him of money from Reitz, the taking of certificates in Ar-
nold’s name, and the delivery of them to Reitz, were practically simul-
taneous, and part of one transaction. One or the other of these things
must be true, if the verdict of the jury was right. Defendant insists
that each theory, alike, is inconsistent with any right to recover; so
they must be examined separately.

Defendant says that if Arnold had possession of Reitz’s money, and
held it only as attorney for Reitz, it was Arnold’s duty.to pay it over
to Reitz upon demand, and that this duty was not terminated by the
filing of the petition in bankruptcy; that this filing may create a lien,
or rights in the pature of a lien, in favor of creditors, but it does
not change the relations between the bankrupt and his attorney; that
the bankrupt’s title continues perfect as against his attorney, and the
latter cannot refuse to recognize the title because it may eventually
turn out to be subject to the claims of a third party. These contentions
might be granted without affecting this case; and this is because of
the effect of appointing a receiver. Reitz and Arnold cannot be heard
to claim ignorance of such an appointment. They had consented there-
to, they knew that the order had been made or would be made, and
they were bound to know what the real fact was. This appointment
vested in the receiver a possessory right superior to that of the bank-
rupt and all his agents, and it became the duty of Arnold to deliver
this money to the receiver and not to Reitz. The title of the trustee
by relation and the possessory right of the receiver merge, and we see
no reason why, for the purposes of this action, the trustee’s right is
not the same as if the acts in question had been committed after his
appointment.

If we turn to the other supposition of what may have occurred,
we find it claimed that Arnold’s action would have been that merely
of a messenger for Reitz, who went to the bank and changed the form
of securities as requested; that for Reitz to change his funds from
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small bills to large bills, or from currency to certificates, was not a
material change; and that, to aid him in so doing, even to the extent
of taking a momentary title to certificates, was neither conversion, nor
diversion, nor participating therein. In view of the relation of attor-
ney and client, it is at least true that there would be nothing necessarily
wrongful in such action by the attorney, and if there were nothing
else, we might hesitate to affirm a judgment which had only such a
foundation; but it appears that, a few days later, Arnold, as attor-
ney for Reitz, made out the schedules in bankruptcy, and did not in-
clude these funds nor their proceeds in any form. If the assumption
of fact which we are now considering—i. e., that Arnold took Reitz’s
money and obtained the certificates and gave them back to Reitz—
is correct, this omission of them from the schedules was an active
and a certain participation in the fraudulent diversion, and it would
tend to characterize the previous taking of the certificates in Arnold’s
name as a thing done in order that there should be no record of them
in the name of Reitz. Upon this theory, also, we must hold that there
was evidence sufficient to support the submission.

[8] 4. The ultimate issue of fact is very simple. The plaintiff’s
theory we have stated. Arnold utterly denied having anything to do
" with Reitz in connection with these certificates. He testified that the
money had been received by him (Arnold) from other sources; that
it was to be turned over to one Howard, with whom Arnold had had
long-standing business relations: that Arnold followed Howard’s di-
rections in obtaining the certificates and in taking them in his own
name; that he indorsed them in blank and delivered them to Howard
at Howard’s request; and that he never suspected that Reitz had or
would have anything to do with them until he learned, a few months
later, they had been found in Reitz’s possession. There was (perhaps)
a family relationship between Howard and Mrs. Reitz, and only by
the aid of that suggestion could Arnold imagine how the certificates
reached Reitz. This dispute was submitted to the jury, as the deter-
minative issue, by this language in the charge:

“These are the claims of the parties, respectively, and, by these claims are
presented the important questions for you to determine, and those questions
are these: Did the defendant purchase the five certificates of deposit, aggre-
gating $7,000 from the banks in Chicago with funds which belonged to Mr.
Reitz, or his estate in bankruptey? And did this defendant, acting with Mr.
Reitz, conceal such moneys and convert them to their use, or to the use of
either of them, with the intent to hinder, delay, and defraud the creditors
of Mr. Reitz? If you answer those questions in the affirmative, your verdict
will be in favor of the plaintiff in this case. If you answer those questions,
gr githtef’ of them, in the negative, your verdict will be in favor of the de-

endant.

Arnold’s story was considerably supported by documentary evidence
and by testimony of others, and we are asked to say that a jury had
no right wholly to reject it, and to find against him a verdict based
solely on inferences drawn from circumstances. Howard was dead;
two other witnesses who could have supported Arnold in vital par-
ticulars were dead; and Mr. and Mrs. Reitz were beyond the reach
of the court, and neither testified. On one side was Arnold’s testimony ;
on the other side were inferences from the conceded facts and improba-
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bilities in his story. The whole issue was one of credibility; and this
is peculiarly for the jury. Reading the record, and giving due weight
to Arnold’s good standing as a business man, an attorney, and a public
officer, we might hesitate to say that the preponderance of evidence in-
dicated that his whole testimony was a fabrication; but we certainly
cannot say that a jury had no right to make this finding. It is unneces-
sary to consider details; the jury utterly disbelieved him; and the
several suspicious facts tending to discredit him furnish sufficient legal
support for the verdict.

[7] 5. Many assignments of error are directed to the admission of
evidence. In a case where the sole issue is as to defendant’s fraud,
and where that issue depends upon his credibility as a witness, there
must be a broad latitude in the admission of evidence. It is enough ta
say of these assignments that we have examined the record as to all
of them, and do not find anything which calls for reversal. Only one
needs special mention. A bank cashier was allowed to testify that
Reitz, shortly before bankruptcy, in withdrawing funds from the bank,
asked for currency, and was persuaded to accept a draft. This con-
versation was not in Arnold’s presence, and it was claimed to be ad-
missible as a declaration of one of two conspirators, made in further-
ance of their object. We need not pass upon this ground of support.
It appeared beyond  question that about this time Reitz did turn a con-
siderable amount of his assets into cash, and the jury had the right to
draw from this fact any proper inference. That he asked for cur-
rency as a step in getting it, or that he asked in one instance where
he did not get it, could not add enough to the existing basis for such
inference to make the addition of substantial prejudice.

[8] 6. Defendant requested a series of special instructions bearing
upon the inferences of fact which should be or should not be drawn
from certain items of evidence. Most of them were to the effect that
the condemnatory fraud of the defendant should not be inferred from
this or that item of evidence introduced or specific conclusion reach-
ed by the jury, and most of them might well have been given; but
it is largely within the discretion of the trial judge in this way to
emphasize specific facts. It may be that each item of evidence may
rightly be pronounced insufficient of itself to support a conclusion of
fraud, and yet that conclusion may well rest upon the composite ef-
fect of all the evidence. Not one of the requests was necessary to be
given, as presenting a distinct theory of defense, not covered by the
general charge, as in Hendrey v. United States, 233 Fed. 5, — C. C.
A. —. In the refusal of these requests, and in determining rather to
submit the issue in the sharp and clear way shown by the above quo-
tation from the charge, the trial court did not exceed its proper dis-
cretion. '

There is -also an assignment of error because the court re-
fused to instruct the jury that fraud must be shown by clear and sat-
isfactory proof, that honesty, not dishonesty, is presumed, and that
the plaintiff’s evidence must exclude the probability that the trans-
action was honest. Instructions of this general tenor have often been
approved (Walker v. Collins [C. C. A. 8] 59 Fed. 70, 73, 8 C. C. A.
1); but we find no controlling or persuasive authority holding that
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it is error not to give the jury this rule, unless such holding is in
cases where circumstantial evidence was to be considered, and where
the inference to be drawn therefrom was doubtful. Where the pri-
mary facts are not in dispute, the jury may well be warned agZinst
drawing a condemnatory inference from premises which will support
also an exculpatory conclusion; but there is little, if any, reason for
applying this rule where the issue is whether one or another set
of primary facts is in accord with the truth. In the present case, if
the Howard story was false, the inference that the certificates were
bought with Reitz’s money and turned over to him by Arnold would
be most natural, and if it was true that Arnold bought the certifi-
cates with Reitz’s money, took them in his own name, turned them
over to the absconding bankrupt, omitted them' from the schedules,
and then tried to conceal the whole thing by his false testimony, the
presumption of an intent to defraud creditors would be so violent as
to be almost conclusive, and such a warning to the jury would not
be worth while. Arnold does not claim that he supposed the money
belonged to Mrs. Reitz, or thought that it became Reitz’s after the peti-
tion was filed, or had no reason to think that Reitz would run away.
The instructions would have been appropriate to some such situation;
as the case was, the refusal was not error.

[8] 7. There remains the subject of interest. Defendant requested
the court to instruct that no interest could be allowed, except after
suit commenced, the request was refused, and defendant excepted and
assigned error. The court directed the jury, if it found for plaintiff,
to include interest at the legal rate in Michigan, from and after Oc-
tober 31, 1908. In this court the defendant has planted his whole
argument on the theory that the action was one of trover, and, per-
haps for this reason, has not argued the assignment of error relating
to interest; ‘since in an action of trover the allowance of interest, un-
der one name or another, after conversion, and at least after demand,
has been sometimes approved. We have found that, for the purposes
of this review, the action should not be treated as one really standing
on a conversion by Arnold to his own use, but rather as one for gen-
eral damages for a tortious injury to property rights; and, under
these circumstances, we think we should overlook such waiver of
this assignment of error as would otherwise result from the fact that
it was not argued.

[10] The general rule is clear that in an action for tort interest, as
such, cannot be recovered of right, The allowance of what corre-
sponds to interest is discretionary with the jury, and the extent of
plaintiff’s right in that respect is to have the jury consider the delay
in reaching the verdict and judgment as one of the elements in de-
termining the amount of damages to be stated by the verdict. “In cases
of tort, its allowance as damages rests in the discretion of the jury.”
Justice Field, in Lincoln v. Claflin, 74 U. S. (7 Wall.) 132, 139, 19 L.
Ed. 106. “Undoubtedly the rule, in cases of tort, is to leave the ques-
tion of interest as damages to the discretion of the jury.” Justice
Shiras, in Eddy v. Lafayette, 163 U. S. 456, 467, 16 Sup. Ct. 1082, 41
L. Ed. 225. And see District of Columbia v. Robinson, 180 U. S.
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92, 107, 21 Sup. Ct. 283, 45 L. Ed. 440, and Brent v. Thornton (C.
C. A 52 106 Fed. 35, 38,45 C. C. A. 214.

[11,12] Thé damages were not so surely liquidated as to require
interest by analogy to the rule which in some jurisdictions awards in-
terest, upon the conversion of property. 8 R. C. L. p. 537. Prima
facie, the damages were the face of the certificates; but they would
have been reduced by anything which the trustee recovered in Cana-
da before the trial or by anything which might have affected the face
value of the certificates, and they might well have been increased by
expenses or other losses suffered by the trustee, as the direct result
of the diversion. That defendant was unable to prove anything in
mitigation, and that plaintiff did not claim by his bill of particulars any
damages in excess of the certificates, does not affect the original char-
acter of the damages. Nor is it certain that the jury, in its discretion,
-would have given damages to the same amount. The fact that no
demand was made from Arnold before suit brought might have con-
vinced the jury that su¢h award would be unjust. White v. United
States (C. C. A. 5) 202 Fed. 501, 502, 121 C. C. A. 33.

[13] Whatever view should be taken of interest after the suit was
begun, the assignment of error does hot reach that question, and we
are confined to the earlier period. We must conclude that it was er-
ror to require the jury to include in the verdict the interest accruing
before the date of suit, and for that reason the judgment must be re-
versed, unless the trustee remits this excess. If, before the mandate
goes down, the trustee makes this remittitur in the court below, and files
with the clerk here a certified copy thereof, the judgment so modified
will be affirmed, but with costs to the plaintiff in error. ILacking such
remittitur, the judgment will be reversed, and a new trial awarded.

SMITH et al. v. JENNINGS et al.
(Circuit Court of Appeals, Fifth Circuit. December 11, 1915.)
No. 2928.

1. CoURTS €&=»489(13)—FEDERAL COURTS—J URISDICTION. )
The federal courts sitting in equity have no general jurisdiction in
matters of probate and the administration of decedents’ estates.
[Ed. Note—For other cases, see Courts, Cent. Dig. § 1325; Dec. Dig.
&=>489(13).]

2. CoUrTs €&=489(13)—FEDERAL COURTS—J URISDICTION.

Where the state courts have not taken jurisdiction, a federal court sit-
ting in equity may, on the ground of diversity of citizenship of the
parties, take jurisdiction of proceedings involving a decedent’s estate only
for the purpose of preserving the same and determining the rights of
creditors and others to share in the estate.

[Ed. Note—For other cases, see Courts, Cent. Dig. § 1325; Dec. Dig.
&=489(13).]

3. CoURTS &=200—GEORGIA COURTS OF ORDINARY.

The court of ordinary of Georgia is a court of competent jurisdiction

to administer the estate of decedents.

[Ed. Note.—For other cases, see Courts, Cent. Dig. §§ 441, 442, 454, 469~
471; Dec. Dig. €=200.]

@=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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4. EXECUTORS AND ADMINISTRATORS &=29(4)—RIGHT OF ADMINISTRATOR—COL-
LATERAL ATTACK.

Where temporary administrators were appointed by the court of ordi-
nary of Georgia for the county in which the estate of decedent lay, the
federal court cannot take jurisdiction of a bill involving the administra-
tion of the estate, on the theory that such temporary administrators were
not officers of the court because of irregularities and fraud in their
appointment, for, the court of ordinary being a court of competent juris-
diction, its appointment could not thus be collaterally attacked.

[Ed. Note—For other cases, see Executors and Administrators, Cent.
Dig. § 180; Dec. Dig. &=29(4).]

B. CoUurTs €=505—AUTHORITY OF ADMINISTRATORS—APPOINTMENT.

Though administrators are acting under temporary letters, which might
have been issued by the clerk, but were jssued by the ordinary, they are
nevertheless ofticers of the court of ordinary, and a contrary claim, as a
basis for the federal court’s taking jurisdiction of a suit involving the
estate, cannot be supported.

(Bd. Note.—For other cases, see Courts, Cent. Dig. § 1410; Dec. Dig.
&=505.1

6. CouRTs &=505—COURT OF ORDINARY—CONFLICTING JURISDICTION.

Where a petition for the administration of an estate was filed with
the court of ordinary, such court, though not in actual possession of the
estate, is entitled to possession, and has such jurisdietion over the ad-
ministration proceedings that the federal court cannot entertain jurisdic-
tion of a bill involving the estate on the theory that no administration
was pending.

[Ed. Note.—For other cases, see Courts, Cent. Dig. § 1410; Dec. Dig.
&==505.] .

7. CoURTS &=505—J URISDICTION—GROUNDS OF.

W court of equity cannot take jurisdiction over an estate to prevent
waste and dissipation, unless the administration is vacant and the dan-
ger of loss imminent, and so, where administration was pending, the
federal court cannot take jurisdiction.

[Ed. Note.—For other cases, see Courts, Cent. Dig. § 1410; Dec. Dig.
&=505.]

8. BXECUTORS AND ADMINISTRATORS &=29(4)—T1TLE—RIGHT TO COLLATERAL
ATTACK.

Where temporary administrators had given adequate bond, and addi-
tional temporary administrators, who were qualified to act, had been
appointed, the right of the original temporary administrators cannot be
questioned in a suit where it was sought to secure the appointment of a
receiver by the federal court on the ground that such administrators
bad received their appointment through fraud and irregularities.

{Bd. Note.—For other cases, see Executors and Administrators, Cent.
Dig. § 180; Dec. Dig. &=29(4).]

9. COURTS @&=505—ADMINISTRATION—APPOINTMENT OF RECEIVER.

Temporary administrators were appointed by the ordinary pursuant to
the Georgia practice. Thereafter a bill was filed in the federal court
seeking the appointment of a recelver, it being contended that the ad-
ministration was vacant, because the temporary administrators had no
right to carry on the pusiness of the decedent. Held that, as it did not
appear that there was any necessity for the carrying on of any business
except the conduct of decedent’s plantation, and his farming operations
were in the hands of his tenants, a receiver, who would have no greater
power to carry oo the business, cannot be appointed on the theory that
the administration was vacant.

{Ed. Note.—For other cases, see Courts, Cent. Dig. § 1410; Dec. Dig.
&=5035.1

@&=>For other cases cee same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
238 F.—4
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10. CoURrTs €&>505—RECEIVERS—W ASTE.

Where temporary administrators had given sufficient bonds in the
amount of $1,000,000, and a number of them were persons of property, a
receiver cannot be appointed by the federal court on the ground of waste
or dissipation of assets, though the administrators were claimed to have
exceeded their authority.

[Ed. Note.—For other cases, see Courts, Cent. Dig. § 1410; Dec. Dig.
€&=505.]

11. CourTs ©=506—FEDERAL COURTS—JURISDICTION.

The federal courts have no authority to stay proceedings in the state
court, while they are in progress and before they are concluded by the
final judgment or decree, save in the aid of bankruptcy proceedings or
their own previously acquired jurisdiction.

[Ed. Note.—For other cases, see Courts, Dec. Dig. €&=506.]

12, CourTs &=»509—FEDERAL COURTS—JURISDICTION.

A bill for the appointment of a receiver to conserve the estate of a
decedent cannot be maintained, on the ground that the decree of the
ordinary appointing temporary administrators was obtained through
fraud of the parties, for, while the federal courts may relieve against a
judgment of the state court induced by fraud, such judgment must be final,
and it cannot be presumed that, upon the granting of the permanent let-
ters of administration, injustice will be done.

[Ed. Note.—For other cases, see Courts, Cent. Dig. §§ 1364-1371; Dec.
Dig. ¢=509.]

Appeal from the District Court of the United States for the South-
ern District of Georgia; Emory Speer, Judge.

Bill by Zadock Smith and others against Mrs. M. S. Jennings and
others. From interlocutory orders appointing receivers, etc., defend-
ants appeal. Reversed and remanded, with directions.

For opinion below, see 232 Fed. 921.

This is an appeal by the defendants in the court below from two interlocn-
tory orders, made by the District Court on May 1, 1916, appointing receivers
for the estate of James M. Smith, deceased, and enjoining interference with
the possession of the receivers of the property and assets of the estate when
acquired. James M. Smith died a resident of Oglethorpe county, Ga., intestate,
on the 11th day of December, 1915. At the time of his death he was possessed
of a large amount of personal and real property, and was operating a large
plantation in the county of his residence. He was unmarried and had no di-
rect heirs. Upon the night of the day of his death application was made by
his manager, his bookkeeper, a neighbor and the judge of the superior court
to the ordinary for temporary letters of administration upon the estate of
the intestate. The ordinary granted the temporary letters upon the appli-
cants’ giving bond in the sum of $50,000, double the amount of the personal
estate, as represented to the ordinary by them. The applicants made their
application upon the basis of being creditors of James M. Smith. Their stat-
us as creditors is, however, disputed by the plaintiffs in this cause. Subse-
quently, on December 14, 1915, two additional temporary administrators were
appointed by the ordinary, on the request of certain of the defendants, who
alleged themselves to be heirs and next of kin to the decedent. Upon their
appointment and qualification, the temporary administrators took possession
of the assets of the estate, and were in possession at the time of the filing
of the bill of complaint in this cause, and are in possession still. Subse-
quently, and before the making of the orders appealed from by the District
Court, the temporary administrators gave a new bond in the sum of $1,000,000,
with sufficient surety. The personal assets of the estate were many times in
excess of what they were represented to the ordinary as being, when he first
appointed the temporary administrators. Application was made by three of

@=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes



SMITH V. JENNINGS b1

the temporary administrators for permanent letters to the court of ordinary
of Oglethorpe county, and on this application a citation was issued and pub-
lished, returnable on the first Monday of February, 1916. Various caveats
were thereafter lodged with the ordinary against this application. The hear-
ing on the citation and the caveats ‘was pending and yndisposed of when the
bill of complaint in this case was filed. Certain claimants filed a bill in the
superior court of the Cherokee circuit of Georgia on February 23, 1916, ask-
ing the appointment of receivers of the estate, and seeking to enjoin the
temporary administrators from interference with the assets, and an order to
that effect was made by that court. After this order had been modified by a
newly appointed judge of the superior court, by directing the recelvers not
to take possession, the complainants dismissed their bill in the state court.
Various irregularities and acts in excess of their legal powers are charged
in the bill of complaint in this cause to have been committed by the temporary
administrators in the administration of their office, but it is not shown by
the record that the assets of the estate were being wasted or dissipated by
the temporary administrators.

This was the situation of the estate when the biil of complaint in this cause
was filed by the plaintiffs on March 2, 1916. The plaintiffs claimed to be the
children of Nancy Smith, by her hushand, William H. Kimbrell, and that
James M. Smith was an illegitimate child of Nancy Smith, born before her
marriage to Kimbrell. The purpose of the bill, as shown by its prayer, was
to enjoin the applicants for permanent letters of administration and the ca-
veators from proceeding in the court of ordinary of Oglethorpe county, and
the ordinary from making such appointment; for appointment of receivers
under the bill, to take charge of the estate and hold it under the orders of
the District Court; that the temporary administrators be enjoined from in-
terfering with the receivers, when appointed; that all persuns claiming any
demand against the estate be required to intervene and set up such demand;
that all persons claiming to be heirs at law of James M. Smith be required to
intervene in the bill and set up their respective claims, so that one final
decree might be rendered settling all questions; that the receivers be author-
ized by orders of the District Court to pay debts due by the estate; that the
plaintiffs be decreed to be the true heirs and next of kin of James M. Smith
and entitled to the assets, after payment of debts; and for general relief.
Upon the filing of the bill, the District Judge made an order temporarily re-
straining the administrators from chapging the status of the estate, except
to collect and preserve the assets, until further order of the court, and direct-
ing the defendants to show cause on the first Monday of Apri}, 1916, why an
injunction should not be granted and a receiver appointed as prayed in the
bill. Pending the hearing the defendants answered the bill, and numerous oth-
er claimants intervened therein and filed cross-bills, for the purpose of as-
serting their alleged interests in the estate. When the rule to show cause
came on to be heard, evidence was submitted by all parties, and the court
thereupon entered the orders, from which this appeal is taken, appointing re-
ceivers of the estate and assets of the intestate and enjoining the temporary
administrators from interfering with their possession, From these orders an
appeal was allowed by this court, and a supersedeas granted by it on appli-

" cation of the defendants to the bill, in May, 1916, after a hearing. The ap-
peal now comes on for final disposition.

Alex C. King and John L. Tye, both of Atlanta, Ga., Samuel H.
Sibley, of Union Point, Ga., Horace M. Holden, Howell C. Erwin,
and Hamilton McWhorter, all of Athens, Ga., E. F. Noel, of Lexing-
ton, Miss., and King & Spalding, of Atlanta, Ga., for appellants.

J. S. James and J. R. Bedgood, both of Atlanta, Ga., E. H. Callo-
way, of Augusta, Ga., John J. Strickland, E. K. Lumpkin, and Stephen
C. Upson, all of Athens, Ga., F. H. Colley, of Washington, Ga., H. H.
Perry and W. A. Charters, both of Gainesville, Ga., Wm. M. Howard,
of Augusta, Ga., Thomas J. Shackelford and Henry S. West, both of
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Athens, Ga.,, Homer Sutton, of Cornelia, Ga., and Stanhope Erwin,
of Clarksville, Ga., for appellees.

Before PARDEE and WALKER, Circuit Judges, and GRUBB, Dis-
trict Judge.

GRUBB, District Judge (after stating the facts as above).
[1,2] The solution of the question presented by the appeal depends
upon the extent of the jurisdiction of a United States District Court,
sitting in equity, over the general administration of the estates of
decedents, in cases where a state court of general jurisdiction in mat-
ters of probate has already acquired jurisdiction of the estate. That
the courts of the United States, sitting in equity, have no-general juris-
diction in matters of probate and the administration of the estates of
decedents, is well settled. In the case of Broderick’s Will, 21 Wall.
503, 22 L. Ed. 599, the Supreme Court denied jurisdiction to the Cir-
cuit Court of the United States to set aside the probate of a will for
fraud. In the case of Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct.
906, 37 L. Ed. 867, the Supreme Court held that:

“The federal courts have no original jurisdiction in respect to the adminis-
tration of decedents’ estates, and they cannot by entertaining jurisdiction of
" a suit against the administrator, which they have the power to do in certain
cases, draw to themselves the full possession of the res, or invest themselves
with the authority of determining all claims against it.”

Again, in the same case (149 U. S. on page 619, 13 Sup. Ct. 910, 37
L. Ed. 867), the Supreme Court said: = |

“If original jurisdiction of the administration of estates of deceased per-
sons were in the federal court, it might by instituting such an administration
and taking possession of the estate, through an administrator appointed by
itself, draw to itself all controversies affecting that estate, irrespective of the
citizenship of the respective parties. But it has no original jurisdiction in
respect to the administration of a deceased person. It did not in this case
assume to take possession of the estate in the first instance, and it cannot,
by entertaining jurisdiction of a suit against the administrator, draw to itself
the full possession of the estate, or the power of determining all claims against
or to it.”

And (149 U. S. on page 620, 13 Sup. Ct. 910, 37 L. Ed. 867) the
court said:

“Our conclusion, therefore, is that the federal court erred in taking any ac-
tion or making any decree looking to the mere administration of the estate,
or in attempting to adjudicate the rights of citizens of the state, as between
themselves. The state court had proceeded so far as the administration of the
estate carries it forward to the time when distribution may be had. In other -
words, the debts of the estate had been paid, and the estate was ready for
distribution, but no adjudication had been made as to the distributees, and
in that exigency the Circuit Court might entertain jurisdiction, in favor of
all citizens of other states, to determine and award their shares in the estate.
Further than that it was not at liberty to go.”

In the case of Simmons v. Saul, 138 U. S. 439, 11 Sup. Ct. 369, 34
L. Ed. 1054, the Supreme Court held that:

“A court of equity will not entertain jurisdiction to set aside the grant-
ing of letters of administration upon a succession in Louisiana on the ground
of fraud, and will not give relief by charging purchasers at a sale made by
the administrator under order of the court, and those deriving title from them,
as trustees in favor of alleged heirs or representatives of the deceased.”

’



SMITH V. JENNINGS 53

Referring to the case of Broderick’s Will, 21 Wall. 503, 22 L. Ed.
599, the court said (138 U. S. 460, 11 Sup. Ct. 376, 34 L. Ed. 1054):

“With the single exception that that case was brought to set aside the
probate of a will, and this was brought to set aside the granting of letters
of administration upon a succession, the two cases are as much alike as two
photographs of the same person, the lineaments of * ¢ =* fraud being
more distinctly brought out in the bill in the Broderick Case than in the bill
in this case. Both were bills in equity, brought by the alleged heirs at law of
a decedent to set aside and annul a decree of a court of probate, and all the
subsequent proceedings, including the order of sale and the sale itself. Both
alleged fraud in the procurement of the respective decrees, and knowledge of
the fraud by the defendants—actual knowledge in the Broderick Case, and
constructive knowledge in this case. * * * We think the decision in that
case is applicable to the whole of this case upon the question of fraud, and
thus obviates the necessity of adverting any further to the question of the es-
'tatéli§hment of a trust, as against the defendant, in favor of the complain-
ants.”

. In the case of Garzot v. De Rubio, 209 U. S. 283-302, 28 Sup. Ct.
548, 556 (52 L. Ed. 794), the Supreme Court said:

«But this does not tend in any way to establish that it was the purpose
of Congress, in creating the District Court of the United States for Porto
Rico, to endow that court with an authority, not possessed by the courts of
the United States (Farrell v. O’Brien, 199 U. S. 89 [25 Sup. Ct. 727, 50 L. Ed.
101]) to exercise purely probate jurisdiction to administer and settle estates
in disregard of the authority of the local court as created and defined by law.”

In the case of Goodrich v. Ferris, 214 U. S. 71-80, 29 Sup. Ct. 580,
583 (53 L. Ed. 914), the Supreme Court said:

“Manifestly, that case (Roller v. Holly, 176 U. S. 398 [20 Sup. Ct. 410, 44 L.
Ed. 520]) is not in any particular analogous to the one under consideration,
which is a case involving the devolution and administration of the estate of
a decedent, a subject peculiarly within state control. Case of Broderick’s Will,
21 Wall. 503-519 [22 L. Ed. 5991.”

These citations make it plain that, even in cases where the state court
of proper.probate jurisdiction has not acquired prior jurisdiction, the
jurisdiction of a federal court in equity has well defined limitations.
Tt cannot draw to itself the general administration of the estate of a
decedent, nor can it adjudicate the claims of parties thereto, unless
there is present the necessary diversity of citizenship and the requisite
amount to confer jurisdiction. When the jurisdictional requirements
are present, the court stops with the adjudication as between such of
the parties as have the jurisdictional qualification. Having determined
their claims to a share in the estate, the parties are remitted to enforce
their claim to the state jurisdiction where the estate is being admin-
istered. So that in this case, if there had been no question of prior
jurisdiction in the court of ordinary of Oglethorpe county, it would
still not have followed that the District Court could have drawn to it-
self the full administration of the estate of the decedent, James M.
Smith, as it attempted to do by the appointment of receivers of the
assets of the estate, and the direction to the temporary administrators
to surrender the assets in their hands to the receiver of the District
Court. 'The bill also sought to enjoin the appointment of permanent
administrators by the ordiniary, and to require all persons having claims
against or an interest in the estate of the decedent to propound their
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claims in the District Court. The relief sought was the settlement of
decedent’s estate in the District Court, and the appointment of receivers
was to effectuate that end. Our conclusion in this respect is that the
jurisdiction of the District Court could have been properly invoked,
even had the state court of ordinary not first acquired jurisdiction, but
for two purposes: (a) To preserve the assets of the estate, pending
administration in a state court of competent probate jurisdiction, when
they were shown to be in danger of waste or dissipation; and (b) to
adjudicate claims of creditors or next of kin or heirs to share in the
estate, where the necessary parties were citizens of different states,
and the amount involved conferred jurisdiction in the federal court.

[3] However, when the bill was filed in the District Court, the court
of ordinary of Oglethorpe county had already taken jurisdiction of the
administration of the estate of James M. Smith. The court of ordi- -
nary wds a court of competent jurisdiction to administer the estates of
decedents. It had jurisdiction of the estate of James M. Smith, who
was a resident of and died in Oglethorpe county, leaving assets therein.

[4] We think the record shows that the court of ordinary was in the
actual possession of the assets of the estate when the bill was filed,
through its temporary administrators. That they were in actual pos-
session is clear. It is claimed that, owing to irregularities and fraud
in their appointment, they should not be considered officers of the
court which appointed them, and hence that their possession was not
its possession. It is claimed that to procure their appointment and
qualification they misrepresented to the ordinary their status as credi-
tors of the intestate and the amount of the personal assets of the es-
tate. We do not think that such irregularities, if proven, would divest
the temporary administrators of their official character in a collateral
proceeding in a court of concurrent jurisdiction, though it might sub-
ject them to removal by the court of their appointment.

In the case of Simmons v. Saul, 138 U. 8. 439457, 11 Sup. Ct. 369,
375 (34 L. Ed. 1054), the Supreme Court, speaking approvingly of the
case of Duson v. Dupre, 32 La. Ann. 896, in which the right of a per-
sonal representative to maintain a suit was collaterally denied by the
trial court for irregularities in his appointment, said:

“The case was tried on those exceptions, and the district court held them
sufficient, and thereupon dismissed the actions. Upon appeal, the Supreme
Court [of Louisiana] reversed the judgment and held: ‘In our opinion the dis-
trict judge erred in allowing this collateral attack on the judgment of the
probate court. The late parish court of St. Landry had probate jurisdiction,
and was exclusively competent to grant and issue letters of administration
in all successions properly opened in that court. Defendants contend that this
succession was not properly opened in that court, for the reasons urged in
their exceptions. This denial presents a question of fact, that the deceased
was not a resident of this parish, and that, having left heirs who were resi-
dents of this state, his succession was not vacant, so as to necessitate or jus-
tify the appointment of a curator. These questions can be looked into and ad-
judicated upon only in a direct action before the same court, or before the
tribunal now vested with original probate jurisdiction in the parish of St. Lan-
dry. No principle of our jurisprudence is more firmly established than the
following: “Letters of administration make full proof of the party’s capacity
until they be revoked. They must have their effect, and the regularity of the
proceedings on which they issue cannot be examined collaterally.” This rule
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was laid down in early days, * * * and has been sanctioned, confirmed,
and consecrated by an unbroken line of decisions of this court down to the
present day.’”

We think the District Court, while the temporary letters of adminis-
tration were outstanding and unrevoked by the court granting them,
should Have recognized the official character of the temporary adminis-
trators, and that their possession of the assets of the estate of James
M. Smith was by virtue of their office as temporary administrators, and
hence was that of the court of ordinary. In the case of Byers v. Mc-
Auley, 149 U. S. 608, 615, 13 Sup. Ct. 906, 908 (37 L. Ed. 867), the
Supreme Court said:

«An administrator appointed by a state court Is an officer of that court;
his possession of the decedent’s property is the possession taken in obedience
to the orders of that court; it is the possession of the court, and it is a pos-

session which cannot be disturbed by any other court. Upon this proposition
we have direct decisions of this court.”

) [6] Nor do we think that the fact that the administrators were act-
ing under temporary letters, which might have been issued by the
clerk, though they were not, makes them less the officers of the court
granting the letters, or their possession of the assets of the estate they
represented less than of the court appointing them.

[6] However, it is not necessary that the court of ordinary should
have been in the actual possession of the res, when the bill was filed,
to give it the prior right to possession of the res. It is enough that it
first acquired jurisdiction of the administration of the estate of James
M. Smith, and that the possession of the assets of the estate was neces-
sary to its proper administration in the court of ordinary. This is the
settled rule of the federal courts. Adams v. Mercantile Trust Co., 66
Fed. 617, 15 C. C. A. 1; Empire Trust Co. v. Brooks, 232 Fed. 641,
146 C. C. A. 567; Moran v. Sturges, 154 U. S. 256, 14 Sup. Ct. 1019,
38 L. Ed. 981; Farmers’ Loan Co. v. Lake St. R. Co, 177 U. S.
51, 20 Sup. Ct. 564, 44 L. Ed. 667; Wabash R. R. Co. v. Adelbert
College, 208 U. S. 38, 28 Sup. Ct. 182, 52 L. Ed. 379; Palmer v. Tex-
as, 212 U. S. 118, 29 Sup. Ct. 230, 53 L. Ed. 435.

Citation had issued upon the application of L. K. Smith, N. D. Ar-
nold, and A. C. Erwin for permanent letters of administration before
the bill of complaint was filed in the District Court, and the hearing
upon the citation and certain caveats, subsequently interposed to it,
was then set in the court of ordinary. This gave the court of ordinary
prior jurisdiction of the administration of the estate, without regard
to the actual possession of the temporary administrators. That pos-
session of the assets of the estate by the court of ordinary was neces-
sary to its administration in that court goes without argument, Hav-
ing first acquired jurisdiction of the res, and the possession of the res
being essential to the exercise of its jurisdiction, the court of ordinary
was entitled to such possession as against the District Court. With
reference to the administration of estates of decedents, the court of
ordinary was a court of competent general jurisdiction.

[7] It is said that, conceding the right of the court of ordinary to
retain its prior jurisdiction of the administration of the estate and to
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the possesssion of the assets thereof after the appointment of an ad-
ministrator, yet the interposition of a court of equity was necessary,
pending the granting of permanent letters, to preserve the assets from
waste and dissipation, and to be surrendered to the personal representa-
tive when appointed. The jurisdiction of a court of equity to protect
the assets of an estate from loss is settled. There are, however, two
conditions to its exercise: The administration must be vacant, and the
danger of loss imminent.

In the case of Underground Electric Railway Co. v. Owsley, 176
Fed. 26,99 C. C. A. 500, the Court of Appeals for the Second Circuit
held that:

“A Circuit Court of the United States, as a court of equity, has no Juris-
diction of a purely probate proceeding, which is not a matter of equity cogni-
zance, nor has it the power to undertake the general administration of the es-
tate of a deceased person, but it may, as a .court of equity, having the full
jurisdiction of the English Courts of Chancery, as they existed at the time
of the adoption of the Constitution, in a suit where it has jurisdiction of the
parties, appoint a receiver of an estate pending the probate of a will, in the
absence of the appointment of a custodian by the probate court, and this al-
though proceedings for the probate of the will and the appointment of an ex-
ecutor are pending in such court, which have been delayed by reason of liti-
gation between parties in interest.”

" In that case, no temporary administrators had been appointed in New
York, where ancillary letters had been applied for, the primary ad-
ministration pending in Illinois, though the New York statute author-
ized such appointment. Of that statute the court said (176 Fed. 38,
99 C. C. A.512):

“In our opinion, the appointment of a temporary administrator under this

statute would adequately protect the interest of the complainant and other
creditors.”

The court appointed a receiver to hold the assets until a temporary
administrator was applied for and appointed by the Surrogate’s Court,
and then to turn the assets over to him; if none was appointed, then
to hold the assets till the permanent letters issued and surrender them
to the permanent administrator. Circuit Judge Coxe, dissenting, ex-
pressed the view that the pendency of the administration in the Sur-
rogate’s Court gave that court jurisdiction of the assets of the estate,
and no receiver should for that reason have been appointed by the
Circuit Court.

[8] The appellees contend that (a) the administration was vacant,
and (b% the assets in danger of dissipation and loss.

(a) The contention in this respect is that the appointment of the tem-
porary administrators was a nullity because of fraud in the representa-
tions made as to the qualifications of the applicants and the amount
of personal property of the estate. At the time the receivers were
appointed by the District Court, the temporary administrators were
acting as such and in possession of the assets of the estate; they had
then given bond adequate in amount and surety, and additional tem-
porary administrators had been appointed, who were qualified to act.
Under these circumstances, we do not think that the administration of
the estate should have been treated as vacant, so as to justify the in-
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terposition of a court of equity, through a receivership, for its protec-
tion. Until removed in a direct proceeding, in the court of their ap-
pointment, we think the temporary administrators were to be regarded
as officers of that court, upon collateral attack.

[9] It is said, however, that the Georgia statute authorizing courts
of ordinary to issue temporary letters of administration, as construed
by the Georgia courts, confers such limited authority on temporary ad-
ministrators as to make them inadequate to manage an estate like that
in controversy. The statute states the purpose of the appointment to
be “for the purpose of collecting and taking care of the effects of the
deceased.” Tt has been held that a temporary administrator has no
power to continue the business of the intestate, though the permanent
administrator is given that power. Irvine v. Wiley, Ordinary (Ga.)
90 S. E. 69. The record does not show the necessity for the con-
tinuance of any of intestate’s businesses, except the conduct of his
plantation. His other enterprises were not being conducted by intes-
tate at the time of his death. His farming operations were conducted
by tenants. Some latitude is to be allowed the temporary administra-
tor. His general duty is to take care of and collect the effects of the
deceased. He has’the implied authority to do what is necessary to ac-
complish the duty imposed, and the extent of his authority will vary
with the character of the estate. We think the powers conferred on
temporary administrators should be held adequate to accomplish the
purpose of their appointment, viz., the collection and taking care of
the effects of the intestate, and in the usual and customary way. A
receiver, appointed as a mere custodian, could do no more.

[10] (b) The appellees also contend that the record makes out a
case of waste and dissipation of the estate, calling for the appoint-
ment of a receiver. The bill contains some general averments with
relation to danger of loss and dissipation. When examined, the facts
show no more than acts alleged to have been done in excess of the
authority of temporary administrators in the management of the es-
tate. There is no sufficient showing of a wasting or destruction of as-
sets. At least two of the temporary administrators are men of prop-
erty; they are all under a bond in the sufficient amount of $1,000,000,
in addition to their personal responsibility. Any irregularities com-
mitted by them should be redressed by the court which appointed
them. 1f waste and dissipation is ever a ground of interference by a
court of equity, where the administration is not vacant, but subsisting,
1o such case is made out By the record here. It is also to be observed
that while the superior court of Georgia, exercising chancery juris-
diction, is given superintending power over the court of ordinary in
matters of the administration of estates, no such supervisory jurisdic-
tion is vested in the federal courts. They are courts of concurrent, not
of superior, jurisdiction to the state courts of ordinary. The superior
court might, therefore, well interfere in cases where a federal court
would not. .

[11,12] The appellees also contend that the District Court had ju-
risdiction to entertain the bill for the purpose of setting aside a judg-
ment of the state court, obtained by. fraud of the parties, citing Simon
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v. Southern Ry. Co., 236 U. S. 115, 35 Sup. Ct. 255, 59 L. Ed. 492.
Such relief can only be had, as against a final judgment of the state
court, when there is an attempt to enforce it. The federal courts have
no authority to stay proceedings of state courts, while they are in
progress and before they are concluded by final judgment or decree,
except in aid of bankruptcy proceedings or of their own previously
acquired jurisdiction. In the case of Simmons v. Saul, 138 U. S.
439, 11 Sup. Ct. 369, 34 L. Ed. 1054, the Supreme Court held that:

“A court of equity will not entertain jurisdiction to set aside the grant-

ing of letters of administration upon a succession in Louisiana on the ground
of fraud.” :

Much less will it arrest the state court in proceeding to grant per-
manent letters of administration because of a possibility that the state
court will not do justice. The presumption is just the other way. Nor
will it move to set aside the grant of mere temporary letters of admin-
istration because of alleged irregularity or fraud in their procurement,
and appoint receivers to supplant the temporary administrators. Al-
leged irregularities or fraud in the appointment of receivers by a fed-
eral court would be no ground of interposition by a state court of eq-
uity, where the federal court had first obtained jurisdiction.

For these reasons, we think the District Court erred in appointing
receivers of the estate of the decedent, and in enjoining and directing
the temporary administrators to surrender the assets of the estate
in their hands as administrators to the receivers.

The District Court, in a proper case, under the bill filed, if the neces-
sary parties can be brought into court without defeating its jurisdic-
tion by reason of there being no diversity of citizenship, has jurisdic-
tion to entertain and determine the respective rights of citizens of
different states, claiming an interest in the estate of the intestate.
Whether, even for that purpose, the bill can be maintained success-
fully, in the absence of the permanent administrators as parties de-
fendant to represent the estate, and, if not, whether they can be made
parties to the pending bill, upon their appointment are questions that
may require consideration. For these reasons, we will not direct the
dismissal of the bill, but leave counsel to take such further steps, if
any, as they may be advised.

The orders appealed from will be reversed, and the cause remanded
for further proceeding not inconsistent with this opinion.

.

In re MULLINGS CLOTHING CO.
(Circuit Court of Appeals, Second Circuit. November 14, 1916.)
No. 70.

1. CORPORATIONS &=617(2)—LANDLORD AND TENANT &==49(1)~~DISSOLUTION
—EFFECT.
Where a corporation, after entering into a contract of lease, was dis-
solved before the commencement of the term, such dissolution did not
terminate the lease and exonerate the corporation from liability for

@==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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rent; the dissolution being in the nature of an anticipatory breach,
warranting the lessor in suing for damages.

(Ed. Note—For other cases, see Corporations, Cent. Dig. § 2449;
Dec. Dig. €617(2); Landlord and Tenant, Cent. Dig. § 117; Dec. Dig.
&=49(1).]

2. LANDLORD AND TENANT €=109(1)—SURRENDER—NATURE OF SURRENDER.
Surrender may be by express agreement of the parties or by operation
of law.
[Ed. Note.—For other cases, see Landlord and Tenant, Dec. Dig.
&>109(1).]

3. RECEIVERS ¢&=>91—LEASES—AUTHORITY OF RECEIVER.
Upon insolvency of a corporation and appointment of a receiver, the
latter may reject a lease previously entered into by the corporation, and
a protest to the receiver is unnecessary to protect the lessor’s right of
action for breach.

[Ed. Note—For other cases, see Recelvers, Cent. Dig. §§ 167, 168;
Dec. Dig. ¢=91.]

4. LANDLOBD AND TENANT €&=109(4)—SURRENDER—OPERATION OF LAw.

After a corporation entered into a contract of lease, the directors
voted for dissolution, and on petition therefor, and for the winding up of
the corporation, a receiver was appointed by the state court. The re-
ceiver repudiated the lease, and, after paying the rent due for the last
month under the old tenancy, he delivered the keys to the purchaser of
the corperate property, which remained in the demised premises. The
purchaser retained the premises for one month, paying the old rental,
and then vacated the same, delivering the keys to the lessor, who entered
and took possession. Thereafter the corporation was adjudicated a
bankrupt, whereupon the lessor presented a claim in bankruptcy for
breach of contract of lease. The clalm was disallowed by the referee, a
petition to liquidate the same being dismissed, and a supplemental peti-
tion, setting forth the loss on a subsequent lease contract for the same
term entered into by the lessor, was also dismissed. Held that, as the
lessor was bound to minimize the damages, and as the question of sur-
render by operation of law usually depends on the intention of the par-
ties, there was no surrender by operation of law, for, as such protest to
the receiver is unnecessary, it would be useless to protest to the corpo-
ration.

[(Ed. Note—For other cases, see Landlord and Tenant, Cent. Dig. §
364; Dec. Dig. ¢=109(4).]

5. DAMAGES &=62(4)—BREACH OF TENANCY—MITIGATION OF DAMAGES.
Where a tenant breaches an executory contract of lease, the lessor
should make efforts to minimize the damage, and may relet the property
for a less amount.
[Ed. Note.—For other cases, see Damages, Cent. Dig. §§ 128-131; Dec.
Dig. &=62(4).]

6. BANKRUPTCY @&=320(1)—JURISDICTION OF FEDERAL COURTS.

The bankruptcy law (Act July 1, 1898, c. 541, 30 Stat. 544) is para-
mount, and the jurisdiction of the federal courts in bankruptcy is exclu-
sive, supplanting all proceedings under state insolvency laws.

[Ed. Note.—For other cases, see Bankruptcy, Dec. Dig. ¢=20(Q1);
Courts, Cent. Dig. § 1331.]

1. BANKRUPTCY €=20(2)—TRUSTEE—POWERS.

Where, after a receiver had been appointed in the state court to wind
up the affairs of an insolvent corporation, on petition for dissolution, the
corporation was adjudged a bankrupt, and a trustee was appointed, the
trustee is entitled to the assets in the hands of the receiver, and is not
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bound by the receiver’s repudiation of a Jease entered into by the corpo-
ration.

[Ed. Note.—For other cases, see Bankruptey, Cent. Dig. § 23; Dec.
Dig. ¢=20(2).]

8. BANKRUPTCY &=314(1)—CLAIMS—CONTINGENT CrLaTM,

Contingent claims, which are those that at the time of the filing of the
spetition in bankruptcy it is uncertain whether the bankrupt will ever
become liable to pay, are not provable under the Bankruptcy Act of
1898.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. §§ 469, 471,
478, 483, 485; Dec. Dig. ¢=314(1).]

9. BANKRUPTCY €=318(2)—CLATMS—PROVABLE CLAIMS—BREACH oF Cox-
TRACT OF LEASE.

By reason of dissolution a corporation breached an executory contract
for the lease of premises and thereafter was adjudged a bankrupt.
Bankr. Act July 1, 1898, c¢. 541, § 63b, 30 Stat. 568 (Comp. St. 1913, §
9647), declares that unliquidated claims against a bankrupt may, pur-
suant to application to the court, be liquidated in such manner as it
shall direct, and may thereafter be proved and allowed against his
estate. Held that, notwithstanding a covenant to pay rent creates no
debt until the time for payment arrives, yet as the corporation was
guilty of an anticipatory breach, rendering it liable in damages, a claim
therefor might be proven against the estate.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. § 482; Dec.
Dig. €=318(2).]1 :

10. BANKRUPTCY &=314(2)—CLAIMS PrROVABLE—RENT,

A covenant to pay rent creates no debt until the time stipulated for
bayment arrives, so that rent accruing under a lease after filing of a
petition in bankruptcy, ordinarily, is not provable against the estate as
a fixed liability owing at the time of the filing of the petition.

[Ed. Note.—For other cases, see Bankruptey, Cent. Dig. § 470; Dec.
Dig. ¢&=314(2).1

Appeal from the District Court of the United States for the Dis-
trict of Connecticut.

In the matter of the bankruptcy of the Mullings Clothing Company.
From an order (230 Fed. 681) dismissing the petition of John B. Mul-
lings for a review of the rulings of the referee, petitioner appeals.
Order vacated and set aside, with directions.

This cause comes here on appeal from a decree of the United States Dis-
trict Court for the District of Connecticut. The Mullings Clothing Company
is a Connecticut corporation, and on December 30, 1914, filed a voluntary peti-
tion in bankruptcy, and on the same day was adjudicated a bankrupt. A
trustee of the estate was elected and qualified, filing a bond in the sum of
$40,000. John B. Mullings, as a creditor of the Mullings Clothing Company,
presented a claiin against the bankrupt’s estate in the sum of $20,000 for
breach of contract of lease. Objection to the allowance of the claim was
made by the trustee of the bankrupt and by some of the creditors, and the
objection was sustained by the referee, who dismissed the petitions to ligqui-
date the claim. A petition to review was heard in the District Court, and an
order was entered and the claim disallowed, and the petition for liquidation
was dismissed.

Lawrence L. Lewis, of Waterbury, Conn., for appellant. -
Terrence F. Carmody, William ]J. Larkin, Jr., and Walter E. Mon-
agan, all of Waterbury, Conn., for appellee.

Before COXE, ROGERS, and HOUGH, Circuit Judges.
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ROGERS, Circuit Judge (after stating the facts as above). The
question for this court to determine is whether a lessor has a prov-
able claim in bankruptcy when the corporation to which he has lcased
votes to wind up and dissolve and secures the appointment of a re-
ceiver in proceedings for dissolution who has repudiated the lease
prior to the beginning of the term and prior to the proceedings in
bankruptey.

The claimant, John B. Mullings, was the owner of a build-
ing in the city of Waterbury, in the state of Connecticut. On
July 25, 1913, Mullings entered into a contract of lease with the Mul-
lings Clothing Company by the terms of which the latter leased a
portion of the building for the term of five years from the 1st day
of October, 1914, for an annual rental of $12,000, which was payable
in monthly installments of $1,000 each month. At the time of the
execution of this lease the Clothing Company was in possession of the
premises under a prior lease, which was to expire on October 1, 1914,
and for which a rental of $3800 a month was agreed to be paid.

On August 19, 1914, the directors of the Clothing Company voted
to wind up its affairs, and two days later all the stockholders of the
company petitioned the state court in Connecticut to appoint a receiv-
er, as authorized under the statutes of the state, and prayed for the
dissolution and winding up of the corporation, and such a receiver
was appointed. The receiver, acting under instructions of the court
which appointed him, repudiated the lease, which was to begin Oc-
tober 1, 1914. The lease provided that, in case the rent should re-
main unpaid for 10 days after the same became payable under the
terms of the lease, the lease would thereby terminate, and the lessor
might then recover possession in the manner prescribed by the Connecti-
cut statute relative to summary process, and the necessity of demand on
the part of the lessor for the rent and for re-entry for condition bro-
ken, as at common law, as well as to that of the actual notice to quit
as required by the statute, were expressly waived by the lessee.

The receiver continued in occupation of the premises until the
end of October, 1914, and paid $800 rent for that month, which was
accepted by the landlord as payment in full for that month. The
receiver then turned over the premises to a Mr. James, who had pur-
chased from him the stock and fixtures of the company, and James
occupied during the month of November, and paid the landlord $800
rent for the month. The keys were then turned in to the landlord,
who entered and took possession. A new- tenant was found for the
premises, and the landlord executed a lease to him on January 28,
1915. This lease was to begin on March 1, 1915, and to run for a
term of five years at an annual rental of $9,000. The rental thus
obtained was $3,000 a year less than that which was to be paid un-
der the repudiated lease.

At the first meeting of creditors after the Clothing Company was
adjudicated a bankrupt, the lessor offered for proof his claim against
the estate in the sum of $20,000 for breach of the contract of lease;
the premises at that time not having been relet. It was objected to
on the ground that the lease had been rejected by the receiver and that
the claim was unliquidated. The referee disallowed the claim, on the
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ground that it was for rent to accrue, and therefore a contingent claim,
and on the ground that there had been a surrender. Subsequently,
and after the lessor had re-leased the premises for the balance of the
term for $3,000 a year less rent, a supplemental petition was filed, by
the permission of the referee, stating the fact of the re-lease, and ask-
ing damages in the sum of $15,000, that amount representing the dif-
ference between the rental as fixed by the original lease and the amount
which the lessor was able to secure in re-leasing. The District Judge
has sustained the rulings of the referee, and has dismissed both peti-
tions for the liquidation of the claim.

[1] The dissolution of a corporation does not terminate a lease un-
der the modern law. In People v. National Trust Company, 82 N. Y.
283 (1880), the court, referring ‘to the claim that the dissolution of a
corporation terminated the lease and that the covenant to pay rent
ceased to be obligatory, said:

“We do not regard the dissolution as having any such effect. Under the
statutes of this state, on the dissolution of a corporation, its assets become
a trust fund for the payment of its debts, and these include debts to mature
as well as accerued indebtedness, and all engagements entered into by the cor-
poration, which have not been fully satisfied or canceled. These cannot be
canceled without the consent of the party holding them, and receivers of dis-

solved corporations are authorized to retain out of their assets a suflicient
amount to cancel and discharge such open and subsisting engagements.”

And in 10 Cyc. 1313, speaking of the duty of a receiver of a dissolv-
ed corporation, it is said: :

“He is not therefore bound, if to do so will be prejudicial to the interests
of the creditors, to comply with the covenants of the lease made to the cor-
poration by paying rent in full; but he may allow the lease to be forfeited,
and allow the lessor to intervene pro interesse suo to recover his distributive
share of any rents accruing prior to the date of the forfeiture.””

In Schleider v. Dielman, 44 La. Ann. 462, 10 South. 934 (1892),
judgment was claimed against defendants as liquidators of the Louis-
iana Brewing Company for the sum of $97,209.18, which it was
claimed should be paid out of the assets in the hands of the liquida-
tors. It appears that the plaintiff had a contract with the Louisiana
Brewing Company, whereby the latter agreed to furnish him with
all the beer he required for bottling purposes, and to furnish bottling
beer to no one else for and during a term of five years, with the right
in him at his option to continue the contract in force for an additional
period of five years; but prior to the expiration of the term of five
years the corporation by a vote of its stockholders resolved to dis-
solve, and its affairs were pldced in the hands of the defendants as-
liquidators. The plaintiff claimed the obligation of the contract re-
mained unbroken, notwithstanding the dissolution of the corporation.
In the course of its opinion the Supréme Court said:

“It cannot be doubted that the liquidation of a corporation has the imme-
diate effect of terminating all of its purely personal obligations, and of rele-

gating the beneficiaries thereunder to an action in damages in keeping with
its covenants.”

For reasons, however, not material to the case before us, the judg-
ment of the court below was reversed.
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In Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953
(1899), the court held that where a contract is renounced before per-
formance is due, and the renunciation goes to the whole contract and
is absolute and unequivocal, the injured party may treat the breach as
complete and bring his action at once. The year before this decision
was rendered this court had announced the same principle in Marks
v. Van Eeghen, 85 Fed. 853, 30 C. C. A. 208 (1898), in an opinion
written by Judge Wallace. The doctrine had been announced in Eng-
land in 1853 in Hochester v. De la Tour, 2 EL & Bl. 678. And be-
fore its adoption by the Supreme Court of the United States it had
been almost universally accepted by the courts of this country.

In voting to wind up, and in taking steps to dissolve and securing
the appointment of a receiver in the state court for that purpose, the
corporation lessee renounced the lease and at the same time disabled
itself from performing it. It put it out of its power to occupy be-
fore the time arrived for the new term to begin. And the law is well
settled that, where a party to an executory contract puts it out of his
own power to perform it, there is an anticipatory breach, which gives
the other party an immediate right of action for the damages. Black
on Rescission and Cancellation, volume 1, § 210 (Ed. 1916), and the
cases there cited. Hence in Lovell v. St. Louis Life Insurance Co.,
111 U. S. 264, 4 Sup. Ct. 390, 28 L. Ed. 423, the Supreme Court held
that, where a life insurance company had terminated its business and
transferred its assets and policies to another company, this in itself
authorized the insured to treat the contract as at an end, and to sue
to recover back the premiums already paid, although the time for the
performance of the obligation of the company had not arrived. And
Mr. Justice Bradley, speaking for the court, said:

“Where one party to an executory contract prevents the performance of

it, or puts it out of his own power to perform it, the other party may regard
it as terminated and demand whatever damage he has sustained thereby.”

In Pennsylvania Steel Co. v. New York City Ry. Co., 198 Fed. 721,
744, 117 C. C. A. 503 (1912), this court held that, where a party to
a contract puts it out of his power to perform it, there is an anticipa-
tory breach, which gives the other party an immediate right of action
for the damages which he sustains thereby, and that where one party
is a corporation, its insolvency and the appointment of a receiver, who
refuses to further perform, is such a disablement, and the breach
dates from the receiver’s appointment.

In the case at bar when the directors voted to dissolve the corpora-
tion, and all the stockholders united in asking the state court to ap-
point a receiver under the statute to wind up its affairs, and the re-
ceiver was appointed by the court for that purpose, and he repudiated
and abandoned the lease, there was in all this such a repudiation
of the lease as amounted to an anticipatory breach, and such a putting
it beyond the power of the corporation to perform its agreement as
gave to this plaintiff an immediate right of action for damages. As
this court said in Pennsylvania Steel Co. v. New York City Ry. Co,
supra:

“The situation is the equivalent either of an out and out repudiation or of
a complete disablement, and in either case the contract is broken,”
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In such a case the lessor has a right to sue for the anticipatory
breach, and a right to be paid his damages out of the assets in the
hands of the liquidating receiver. If that were not true, he would be
remediless; the corporation being insolvent and determined to cease
business and go out of existence.

In Kalkoff v. Nelson, 60 Minn. 284, 62 N. W, 332 (1895), the cor-
poration had entered into a lease for a term of 10 years at a reserved
rent of $6,000 a year. Proceedings were instituted to dissolve the
corporation, which had become insolvent, and a receiver ‘was appoint-
ed, and the corporation dissolved. The receiver repudiated the lease,
which had about 7 years still to run. The lessors claimed the right to
damages growing out of the abandonment of the lease and that their
claim was provable against the assets of the corporation. This was
opposed on the ground that it was contingent and unliquidated. The
court held that the lessors had a right to prove their claim and to
share in the distribution of the assets. The court said:

“Now, the corporation, by its voluntary dissolution, disabled itself from
ever performing the obligations of the covenant in the lease to pay the stipu-
lated rént; and, the receiver having declined to accept the benefits of the
lease, abandoned it as an asset of the corporation, and vacated the demised
premises, the breach of the contract to pay rent for the unexpired term be-
came total and final. Théreupon a cause of action immediately accrued to
the appellants for the recovery of their damages, present and prospective, for
the loss of their contract. * #* * In the case at bar the corporation has,
by its voluntary dissolution, practically committed suicide, and when its es-
tate is administered it ceases to exist. Therefore, if the corporation cannot
be beld liable for a total breach of its executory contracts, the law has armed
it, and all other domestic corporations, with the power to repudiate all the ob-
ligations of their executory contracts, by simply instituting proceedings by
its stockholders for a voluntary dissolution. It is clear that the corporation
must be held liable in damages for this total breach of its executory contract
to pay the rent reserved in the lease for the full term. It is true the damages
are unliquidated, and that it cannot be shown with absolute certainty that the
appellants, except for the breach of the contract by the corporation, would
have completely executed the contract on their part, so as to become entitled
to its full benefits; but the same difficulties are presented in a greater or
less degree in all actions for the recovery of damages for the breach of execu-
tory contracts. Any difficulties, real or supposed, in ascertaining the damages
in this case, cannot defeat the action.”

In People v. St. Nicholas Bank, 151 N. Y. 592, 45 N. E. 1129
(1897) a corporation leased for a term of 5 years at a rental of $12,-
000 a year. The corporation during the term became insolvent, and
proceedings were instituted for its dissolution, and a receiver was ap-
pointed. Shortly after his appointment he vacated the premises,
whereupon the lessor leased to a third party at a rental of $9,000 a
year for the balance of the term. The lessor then presented a claim
to the receiver for the difference between the amount of ‘rental re-
served under the original lease and the amount reserved in the sub-
letting, which was $9,000. The claim was rejected by the receiver,
and this the Court of Appeals held- was error. The court declared
that the lessor’s claim “was definite and without any element of con-
tingency.” : :

In McGraw v. Union Trust Co., 135 Mich. 609, 98 N. W. 390
(1904), a bank had made a lease for 5 years, and before the expira-
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tion of the term the premises became vacant because of the insolvency
of the bank and the appointment of a receiver. The question was
whether the lessors were entitled to have their claim for damages aris-
ing from the breach of the covenant allowed by the receiver as a claim
against the bank’s estate. It was claimed that rent which became due
after the appointment of the receiver, he having repudiated the lease,
did not constitute a claim within the general banking act. The lessors
insisted that the claim was not contingent, but absolute, and therefore
provable against the assets. The court adopted that view of the mat-
ter and said: 4

“The bank had the right to make the lease when it did, and had it contin-
ued in business and abandoned the premises, and the lessor, in accordance
with the terms of the lease, had re-entered and relet the premises at a loss,
there could be no question but the lessor would have a remedy over against
the bank. The following cases—and we think they are in accord with the
weight of authorities-——recognize the same right in the lessor where the prem-
ises are vacated because of the insolvency of the corporation and the appoint-
ment of a receiver”’—citing a number of cases.

[2] From what has been said it is evident that the lessor had a
claim for breach of the lease, which could be enforced against the
assets in the hands of the receiver, unless he had lost his right by
an acceptance of a surrender of the premises, which extinguished
any liability for rent accruing thereafter. Surrender may be by ex-
press agreement of the parties or by operation of law. That there
was no surrender by express agreement is certain. Was there any
by operation of law?

[3] The District Judge was of the opinion that the lessor accepted
the surrender of the premises, and he says that the lessor had not
protested the repudiation of the lease. But there is nothing in the
record which shows that he did not protest. It does not appear wheth-
er he protested or did not protest. As the law gives the receiver
the legal right to reject the lease, there was no reason why the lessor
should protest against the receiver’s action. The action of the cor-
poration in voting to go out of business and to dissolve amounted tg
an abandonment of the lease, subject to the right of the receiver to
elect to adopt it, should such a course seem desirable. We do not
understand that under such circumstances the lessor is any more
bound to make a protest to the corporation than he is bound to make
it fo the receiver.

[4] In cases of surrender by operation of law the rule is that wheth-
er or not a surrender had been effected ordinarily depends upon the
intention of the parties. 24 Cyc. 1162; Miller v. Dennis, 68 N. J.
Law, 320, 53 Atl. 394; Schulenburg v. Uffelmann, 106 Mich. 453,
64 N. W. 460; Oldewurtel v. Wiesenfeld, 97 Md. 165, 54 Atl. 969.
There is nothing in this case indicating that either party understood
that the lessor was releasing a claim for $20,000 when he took the
keys after the corporation had voted to go out of business and the re-
ceiver had repudiated the lease, and it is not reasonable to suppose
that he intended to do it, or that it was supposed he intended to do
it. The mere acceptance of the keys is not in itself sufficient to show
an acceptance of a surrender. Stern v. Thayer, 56 Minn. 93, 57 N.

238 F.—5
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W. 329; Lucy v. Wilkins, 33 Minn. 441, 23 N. W. 861; Bowen v.
Clarke, 22 Or. 566, 30 Pac. 430, 29 Am. St. Rep. 625; Sully v,
Schmidt (Super. Ct. Buff.) 11 N. Y. Supp. 694, reversed on other
grounds in 147 N. Y. 248, 41 N. E. 514, 49 Am. St. Rep. 659. It
has been held, too, that an attempt to relet after abandonment does
not in itself show an acceptance of a surrender. Castler v. Hender-
son, 2 Q. B. D. 575; Redpath v. Roberts, 3 Esp. 225; Joslin v. Mc-
Lean, 99 Mich. 480, 58 N. W. 467; Gaines v. McAdam, 79 Iil. App.
201. And the doctrine has been announced in a number of cases that
an actual reletting of the premises does not show an acceptance of
a surrender, and does not release a tenant from his liability. Marshall
v. John Grosse Clothing Co., 184 Ill. 421, 56 N. E. 807, 75 Am. St.
Rep. 181; Meyer v. Smith, 33 Ark. 627; Miller v. Benton, 55 Conn.
529, 13 Atl. 678; Crown Manufacturing Co. v. Gay, 9 Ohio Decis.
(Reprint) 420.

[5] In a number of cases, it.is true, it has been held that under
certain circumstances a reletting shows an acceptance of the surrender.
Gray v. Kaufman, etc., Co., 162 N. Y. 388, 56 N. E. 903, 49 L. R. A.
580, 76 Am. St. Rep. 327; Buckingham Apartment House Co. v. Da-

‘foe, 78 Minn. 268, 80 N. W. 974; Pelton v. Place, 71 Vt. 430, 46
Atl. 63. But, whatever may be the general rule as to the effect of
retaining the keys and reletting the premises without making objec-
tion, we are satisfied that under the circumstances of this case it did
not as a matter of law have the effect of releasing the lessee from
its liability for the damages caused by the breach. When a corpora-
tion votes to cease business, and institutes proceedings in the courts
for its dissolution, and is in default on the rent under a lease which
provides that, if the rent remains unpaid for 10 days after the same
becomes payable, the lease would thereby terminate and the lessor
might re-enter for condition broken as at common law, and thereafter
the keys are left with the lessor, and he relets the premises for the
balance of the term, these facts, without more, do not show an ac-
ceptance of the surrender and a release of the lessee from the obliga-
tion to make good whatever loss results from the breach of the lease.
The landlord was in duty bound to make reasonable effort to mitigate
the damages arising from the breach and this was what he did, and all
that he did, in reletting the premises.

[6] But, as before noted, while the winding up proceedings were in
the state court, the corporation filed its voluntary petition in bank-
ruptcy. This makes it necessary to consider whether the lessor had
the right to prove his claim in bankruptcy.

[7] The bankruptcy law is paramount, and the jurisdiction of the
federal courts in bankruptcy is exclusive. In re Watts & Sachs,
190 U. S. 1, 23 Sup. Ct. 718, 47 L. Ed. 933 (1903). The appointment
of the trustee superseded the jurisdiction of the state court, and the
trustee was entitled to the assets in the hands of the receiver and took
the property of the bankrupt. That he was not bound by the repudia-
tion of the lease by the Connecticut receiver is clear. He was free to
adopt or repudiate the lease within a reasonable time as he might
deem for the best interest of the estate. He did not see fit to adopt
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it and expressly repudiated it. The breach of the contract remained
as before, and the landlord still had his right of action. Was it a
provable claim in bankruptcy? The District Court, as already stated,
thought not because it was a contingent claim.

[8,8] The Bankruptcy Act of Aug. 19, 1841 (5 Stat. 440, c. 9),
and that of March 2, 1867 (14 Stat. 517 ¢. 176), provided for the
allowance of contingent claims. The present act, however, makes no
provision for the proof of such claims, and it is well understood that
they are not provable. We have no doubt that, while in this case the
lessor’s claim was unliquidated at the time the petition in bankruptcy
was filed, it was not contingent. The cases already discussed show
that it was not contingent. A contingent claim is one as to which it
remains uncertain, at the time of the filing of the petition in bank-
ruptcy, whether or not the bankrupt will ever become liable to pay it.
If it is certain that he is liable to pay it, although it may be uncertain
how much he will have to pay, the claim is unliquidated, but it is not
contingent. And if one party to an executory contract renounces it
without cause, or disables himself from performing it, the other party
may consider the contract as broken and bring an action immediately
to recover the damages. The liability in such cases is therefore not
contingent, but absolutely fixed.

The Bankruptcy Act in section 63a specifies the debts which may be
proved and allowed against the bankrupt’s estate. There are five
classes of debts so specified. We are not now concerned with any of
them except the fourth, which reads:

“Those founded upon an open account, or upon a contract express or im-
plied.”

It is true that section 63b provides that:

“Unliquidated claims against the bankrupt may, pursuant to application to
the court, be liquidated in such manner as it shall direct, and may thereafter
be proved and allowed against his estate.”

This, however, relates merely to procedure, and does not define an
additional class of debts which are provable. In Dunbar v. Dunbar,
190 U. S. 340, 350, 23 Sup. Ct. 757, 761 (47 L. Ed. 1084) (1903) the
Supreme Court declared that:

“That paragraph # # * adds nothing to the class of debts which might
be proved under paragraph ‘a’ of the same section, Its purpose is to permit an
unliquidated claim, coming within the provisions of section 63a, to be liqui-
dated as the court should direct.”

Is the claim which the landlord is seeking to assert one which arises
upon a contract? We have no doubt that it is. A claim for dam-
ages for the breach of an executory contract is a claim “founded upon
a contract,” within the meaning of the statute, and is provable in bank-
ruptcy. ‘This court so held in Re Frederick L. Grant Shoe Co., 130
Fed. 881, 66 C. C. A. 78 (1904), and in Re Stern, 116 Fed. 604, 54 C.
C. A. 60 (1902). A claim for damages for the breach of an executory
contract of lease, where the lessee is a corporation and has voted
to wind up and its stockholders have applied to the court for the ap-
pointment of a receiver to wind up its affairs and dissolve the cor-
poration, is, in our opinion, a claim founded upon a contract and prov-
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able in bankruptcy. The provable debts are those which existed at
the time of the filing of the petition in bankruptcy. Zavelo v. Reeves,
227 U. S. 625, 33 Sup. Ct. 365, 57 L. Ed. 676, Ann. Cas. 1914D, 664
(1913). In this case the obligation incurred by the repudiation of the
lease existed at the time of the filing of the petition.

[18] We do not overlook the doctrine that a covenant to pay rent
creates no debt until the time stipulated for the payment arrives, and
therefore that rent accruing under a lease after the filing of a peti-
tion in bankruptcy against the lessee is not provable against his estate

“as a fixed liability absolutely owing at the time of the filing of the

petition. Such a claim we have held to be contingent, and not prov-
. able in bankruptcy. That doctrine was applied by this court in Re
Roth & Appel, 181 Fed. 67, 104 C. C. A. 649, 31 L. R. A. (N. S.) 270
(1910), and we have no doubt that it was correctly applied. But that
doctrine is not at all relevant to the facts of this case. This is an
.action for breach of contract, occasioned by the steps taken to wind
up and dissolve a corporation, which breach occurred prior to the bank-
ruptcy. It has no analogy to a case of ordinary bankruptcy of an
insolvent tenant. The filing of the petition in bankruptcy in stch a
case does not terminate the relation of landlord and tenant, but the
tenant remains liable for the future rent as it accrues. It does not
end the capacity of the tenant to engage in future business and to
acquire other assets which can be reached by the lessee in subsequent
proceedings for the payment of the rent which subsequently accrues.
Tt does not involve an abandonment of the lease, and does not disable
the tenant from afterwards performing its covenants.

The order dismissing the petition for liquidation of claim, as sup-
plemented and amended, is vacated and set aside, with directions to
reinstate the petition, and to take such further steps as may be neces-
sary in accordance with this opinion.

L.OUIE DAI v. UNITED STATES.
(Circuit Court of Appeals, Third Circuit. December 23, 1918)
No. 2146.

1. ALIENS &=32(8)—EXCLUSION OF CHINESE—DEPORTATION PROCEEDINGS—

EVIDENCE. .

In proceedings to deport a Chinese person, evidence held insufficient to
show that defendant had been recently smuggled into the United States, .
notwithstanding his contradictory statement that a Capadian certificate,
showing his recent arrival there, was his.

[Ed. Note.—For other cases, see Aliens, Cent. Dig. § 84; Dec. Dig.
&=32(8).]

2. ALIENS &=32(8)—~EXCLUSION oF CHINESE—BURDEN OF PROOF—MERCANTILE
STATUS—*“SATISFACTORY EVIDENCE.”

Under Chinese Exclusion Act May 5, 1892, ¢. 60, § 3, 27 Stat. 25 (Comp.

St. 1913, § 4317), providing that any Chinese person, or persons of Chinese

descent, shall be adjudged. to be unlawfully within the United States, un-

less he shall establish by affirmative proof to the satisfaction of the judge

@=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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or commissioner his right to remain, when construed in the light of the
intent manifested by the Chinese exclusion legislation, one claiming to
be a merchant must prove that fact, not merely prima facie, but beyond
a reasonable doubt; “satisfactory evidence” being that which ordinarily
satisfies an unprejudiced mind beyond a reasonable doubt.

[Ed. Note.—For other cases, see Aliens, Cent. Dig. § 84; Dec. Dig.
&=32(8).

For other definitions, see Words and Phrases, First and Second Series,
Satisfactory Evidencg.]

8. ALIENS &=21—EXCLUSION OF CHINESE—STATUTE—MERCHANTS.

The Chinese Exclusion Act, though not excluding merchants, embraces
all Chinese within its terms, and imposes on all, including merchants,
certain requirements as a condition to the privilege of remaining in this
country.

[BEd. Note.—For other cases, see Aliens, Cent. Dig. § 74; Dec. Dig.
&=21.]

4. ALIENS &=23(2)—EXCLUSION OF CHINESE—MERCHANT—CHANGE OF STATUS.
A Chinese person, who was a merchant during the period of registration,
does not lose his right to remain in the country by thereafter becoming
a laborer.
[Ed. Note—For other cases, see Allens, Cent. Dig. § 77; Deec. Dig.
&=23(2).]

5. ALIENS &=»32(8)—EXCLUSION OF CHINESE—EVIDENCE—MERCHANT.
In proceedings for the deportation of a Chinese, who was a laborer
when he was arrested, evidence held to show, notwithstanding the finding
of the commissioner and of the lower court to the contrary, that he was a
merchant during the registration period.
[Ed. Note.—For other cases, see Aliens, Cent. Dig. § 84; Dec. Dig.
&=32(8).1

6. ALIENS &=32(8)—EXCLUSION 0F CHINESE—EVIDENCE—WEIGHT.

The language of the Chinese Exclusion Act, prescribing the character
of the testimony required of defendant in deportation proceedings, does
not authorize a judicial officer arbitrarily to disregard it; but it must

_be weighed, accepted, reconciled, or rejected, like other testimony.

[Ed. Note.—For other cases, see Aliens, Cent. Dig. § 84; Dec. Dig.

&=32(8).]

7. ALIENS &=32(12, 13)—EXCLUSION 0F CHINESE—DEPORTATION PROCEEDINGS
—REVIEW—FINDINGS OF FACT.

A finding of the commissioner and the District Court against the claim
of a Chinese person that he was a merchant can be inquired into and
reversed by the appellate court, though that court will be very slow in
disturbing such a finding. N

[Ed. Note.—For other cases, see Aliens, Cent. Dig. § 95; Dec. Dig.
&=32(12, 13).] -

8. ALIENS G=232(6)—EXCLUSION OF CHINESE—ADMISSIBILITY OF EVIDENCE—
TESTIMONY OF CHINESE.

The provision of Chinese Exclusion Act May 5, 1892, § 6, as amended
by Act Nov. 3, 1893, c. 14, § 1, 28 Stat. 7 (Comp. St. 1913, § 4320), relating
to a Chinese laborer who fails to produce his certificate of registration,
which requires him to prove his residence by at least one credible witness
other than Chinese, does not extend to section 3 (section 4317), relating to
proof by other Chinese of their right to remain; and one claiming to
have been a merchant during the registration period may prove that fact
by Chinese witnesses. :

[Ed. Note.—For other cases, see Aliens, Cent. Dig. § 94; Dec. Dig.
&=32(6).]

@==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes




70 238 FEDERAL REPORTER

Appeal from the District Court of the United States for the Eastern
District of Pennsylvania; Oliver B. Dickinson, Judge.

Proceeding by the United States against Louie Dai, alias Mar
Ginn, for his deportation as a Chinese laborer unlawfully within the
United States. From an order of deportation, defendant appeals.
Reversed.

James Mercer Davis, of Camden, N. J., for appellant. :
Francis Fisher Kane, U. S. Atty., and Robert J. Sterrett, Asst.
U. S. Atty., both of Philadelphia, Pa.

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir-
cuit Judges.

WOOLLEY, Circuit Judge. This is an appeal from an order of
deportation. The appellant (defendant below) was charged with be-
ing a Chinese laborer unlawfully within the United States, in viola-
tion of the Chinese Exclusion Act. 27 Stat. 25; 28 Stat. 7. At the
hearing he admitted that when arrested he was a laborer, but offered
evidence tending to show that he came to this country in 1890; that
then and throughout the registration period following, he was a mer-
chant; that subsequently he became a laborer, and therefore was
lawfully in this country. The government rested its case (1) upon
evidence that the defendant was smuggled into the country in 1908;
and, failing in that, (2) upon the ground that the defendant had failed
to establish his right to remain in the country by affirmatively and sat-
isfactorily proving his mercantile status.

[1] It was testified that the defendant’s business mame is Louie
Tai.  When arrested, there was found in his house a head tax certifi-
cate, issued by the Dominion of Canada, at Vancouver, on April 2,
1908, to one Louie Dai. The government maintained that the cer-
tificate identified the defendant and proved that at or subsequently to
its date, he had been smuggled into the United States.

The defendant met the inference of the government’s evidence of
smuggling, by producing four white witnesses and one Chinese wit-
ness, who testified that they had known him as a resident of Lans-
downe, Pennsylvania, engaged in the laundry business, long before the
date of the head tax certificate and continuously throughout periods
beginning respectively in 1901, 1902, 1903 and 1904.

In reply, the government introduced statements of the defendant
made when arrested, that he arrived in Vancouver in 1908, crossed
into the United States, and that the head tax certificate was his.
These admissions are diametrically opposed to the defendant’s tes-
timony given before the Commissioner, and would end the case, were
it not for the positive and wholly convincing testimony of the four
white witnesses to the effect that the defendant had been a laundryman
at Lansdowne, Pennsylvania, for a period beginning long before the
date of the certificate. The testimony of these witnesses is of a char-
acter that simply compels belief. The admissions of the defendant, in
opposition to their testimony and in conflict with his own subse-
quent testimony, are incomprehensible, except that such conflict
quite customarily occurs in cases of this character and is some-
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times properly explained, by the theory that the defendant, frightened
by arrest and answering through an interpreter, does not wholly un-
derstand the question, or does not tell the exact truth. We cannot
allow these admissions, damaging as they are upon their face, to over-
come the uncontroverted and very convincing testimony of five un-
impeached witnesses to the contrary. We are therefore of opinion,
as evidently was the District Court, that the government had failed
to sustain its contention that the defendant had been smuggled into
the country, and that the case resolved itself solely into an issue of
the defendant’s status at the time he arrived here.

Upon this issue the defendant testified, that before leaving China
in 1890, he procured a “merchant’s certificate,” and that upon ar-
riving in this country he went into partnership with his uncle in the
grocery business in San Francisco; that he continued in that busi-
ness until 1895, when, involving the partnership by gambling, he ran
away and left his certificate with his uncle; that his uncle has since
died and the certificate has disappeared. The defendant’s testimony
was supported by that of two Chinese witnesses. One was a Chinese
doctor who spent six months of 1891 in San Francisco settling the
affairs of a deceased relative, to whom the uncle of the defendant was
indebted. He testified that his business 'with the defendant’s uncle
repeatedly brought him in contact with the defendant and that the de-
fendant was in partnership in the grocery business with his uncle
in San Francisco. The other Chinese witness testified that he was
employed in a store in San Francisco just around the corner from the
place where the defendant conducted the grocery business. He could
not say that the defendant was in partnership with the uncle, but
knew that the defendant was working in the store.

Opposed to this, the government produced only informal testi-
mony, that is, a letter of the American Consul General at Canton,
China, stating that in the somewhat uncertain records kept by his of-
fice in 1890, there is no entry that a “passport” in the nature of a
merchant’s certificate of the defendant was viséed at that office or
fees received therefor; and a letter of the Commissioner of Immigra-
tion at San Francisco to the effect that his records fail to disclose
the defendant’s arrival at San Francisco at the time he stated. The
government thereafter relied mainly upon the failure of the defend-
ant’s testimony to sufficiently establish his right lawfully to remain
in the country. .

While the question of the defendant’s status is one solely of fact,
two questions of law are raised concerning the evidence required by
the statute to establish the fact. These are: (1) On whom is the
burden ‘of proving that the defendant was a merchant during the
registration period? and (2) by the testimony of what class of wit-
nesses may that fact be established?

[2] Upon the first question the defendant maintains that all that
is required of him is some proof that he was a merchant during the
registration period; that having no statutory presumption to over-
come, as in the case of a laborer failing to produce a certificate of
residence, that proof may be merely prima facie, and that such prima
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facie proof is sufficient to establish his right to remain in the country
until the government, like any public prosecutor, proves the con-
trary by evidence beyond a reasonable doubt. We do not believe this
is a correct statement of the rule.

_ An inquiry into the scheme of the Chinese Exclusion Act discloses
what the Congress intended was the restriction of Chinese labor in
this country by the exclusion of Chimese laborers; that in carrying
out this purpose, the Congress recognizing treaty obligations, very
carefully preserved the right of all Chinese (whether laborers or oth-
ers) then lawfully in the country to remain here thereafter. Being
directed against laborers as a class, the act required every Chinese
laborer to register within a certain time and procure a certificate that
he was a resident of the United States at the time of the passage of
the act, and to further effectuate its purpose, the act provided that
“Any Chinese laborer * * * found within the jurisdiction of the
United States without such certificate shall be deemed and adjudged
to be unlawfully within the United States,” and accordingly deported.
28 Stat. 7, § 1 (sec. 6). There were in the country at the time Chinese
of favored classes, notably merchants, who were not subjected to the
requirement of registration. They were permitted to register if they
chose, but were not required to do so, and were entitled to remain with-
out registration. In re Chin Ark Wing (D. C.) 115 Fed. 412; United
States v. Lee You Wing, 211 Fed. 939, 128 C. C. A. 437.

[3] While not burdened with the duty of registering or with the
consequences of deportation for failure to produce a certificate of regis-
tration imposed upon laborers, Chinese merchants are not wholly free
from the operation of the act. Though treating merchants as a favored
class exempt from its penalties, the act nevertheless initially ‘'embraces
all Chinese of whatever class, and places upon all certain requirements
as the price to be paid for the privilege of remaining in this country.
The inclusion of all classes was the means adopted to accomplish the
exclusion of the labor class. With respect to laborers, these require-
ments are registration, and, when arrested, the production of a certifi-
cate or other prescribed evidence of residence, and upon failure, depor-
tation. With respect to Chinese generally, including merchants and
other favored classes, as we have said, registration was not required,
but a duty was nevertheless imposed upon each, when arrested, to “es-
tablish, by affirmative proof, to the satisfaction of such justice, judge,
or commissioner, his lawful right to remain in the United States.” 27
Stat. 25, § 3. Thus under the scheme of the statute, the burden of
proving in one way or another their lawful right to remain in the coun-
try is placed upon all Chinese arrested. The statute offered Chinese
merchants an easy way of meeting the requirement to affirmatively and
satisfactorily establish their lawful right to remain in the country be-
cause of their mercantile status by permitting them to register, not as
laborers but as merchants, and to receive certificates of residence as
merchants, which, when authentic, were of course the highest type of
affirmative proof required. If a-Chinese merchant failed to avail him-
self of the opportunity to secure evidence of this type, then the statute
says he may still prove by other evidence his right to remain in the
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country. With respect to such other evidence, the statute does not
prescribe a particular kind, as in the case of a laborer, but it does re-
quire that it be of a particular strength, and it also requires that it be
produced by the one asserting or defending under it. 27 Stat. 25, § 3.

This evidence must be affirmative, for the statute so says, and it must
be of a force sufficient to establish the fact, which it is intended to
prove, to the satisfaction of the tribunal. “By satisfactory evidence,
which is sometimes called sufficient evidence,” says Greenleaf on Evi-
dence, volume 1, section 2, “is intended that amount of proof which
ordinarily satisfies an unprejudiced mind beyond a reasonable doubt.”
This we believe to be the quality of evidence prescribed by the statute
to establish the right to remain in the country. Mere prima facie evi-
dence failing to sustain the burden of convincing is manifestly not
what the statute intends. Moy Gusy Lum v. United States, 211 Fed.
91,127 C. C. A. 515; U. S. v. Chum Hoy, 111 Fed. 899, 50 C. C. A. 57.

The statute not only prescribes the character or probative force of
the evidence necessary to be produced, but it defines who shall produce
it by saying “that any Chinese person, * * * arrested under the
provisions of this act,” shall produce such evidence or be adjudged to
be unlawfully within the United States. As the statute places upon
Chinese persons generally the burden of proving their lawful right
to be in the country, it is entirely logical that when a Chinese person
relies upon his mercantile status for his right to be here, the burden
is upon him to prove it. United States v. Lung Hong (D. C.) 105 Fed.
188; United States v. Lee You Wing, 211 Fed. 939, 128 C.-C. A. 437.
The government may controvert that evidence in the customary way,
or because of the particular burden placed upon the defendant, the
government may rest and at times succeed upon his failure to produce
evidence of the affirmative and satisfactory character required.
Whether by his evidence the Chinese person has placed himself beyond
the statute or has failed to do so, then becomes a question to be deter-
mined by the tribunal before which the case is tried.

[4-6] What was before the two tribunals below? When the de-
fendant was arrested he was engaged as a laborer. This he concedes,
but maintains that this was an after-acquired status and that at the
time of the test of his right to remain in the country, namely the regis-
tration period, he was not a laborer but was a merchant. If the court
should so find, then under the authorities the change of status does not
work a forfeiture of his right lawfully to remain in the country. In re
Chin Ark Wing (D. C.) 115 Fed. 413; United States v. Lee You Wing,
211 Fed. 939, 128 C. C. A. 437; United States v. Leo Won Tong (D.
C) 132 Fed. 190; In re Yew Bing Hi (D. C.) 128 Fed. 319; United
States v. Louie Juen (D. C.) 128 Fed. 522; United States
v. Sing Lee (D. C) 71 Fed. 680; United States v. Moy Yim
(D. C) 115 Fed. 652. But under the circumstances, espe-
cially the circumstance of his arrest as a laborer, there devolved
upon the defendant the necessity of overcoming the natural pre- .
sumption arising from his status when arrested. This was that of
a laborer, and being a laborer when arrested, he was bound to pro-
duce a laborer’s certificate or show a reason why such certificate
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could not or need not be produced by him. This the defendant at-
tempted to do by producing evidence that he was a merchant at the
registration period, and that therefore he could not have a laborer’s
certificate, also that he did not have an optional merchant’s certifi-
cate. The testimony of the defendant upon the question of his mer-
cantile status was disregarded by the court below because of incon-
sistencies in his two statements, and the testimony of the other two
witnesses upon the subject of his occupation was disregarded without
reasons given. As we look at the record, the testimony of the three
witnesses was consistent one with the other, was positive, and was
only slightly disturbed by the negative testimony produced by the
government. The inconsistencies in the two statements of the de-
fendant did not affect the consistency of the testimony of the other
two witnesses, and it may not be amiss to say that the testimony of the
other two witnesses, being wholly consistent with that of the defend-
ant, reduced somewhat the inconsistencies of the defendant’s testi-
mony. It is sometimes difficult to know how to treat testimony which
is positive in character, yet concerning which doubts are entertained.
Much is necessarily and very properly left to the trial tribunal, which
has the advantage of seeing the witness and hearing the spoken tes-
timony. But it has been held that the language of the act prescrib-
ing the character of testimony required of a defendant in a case like
this, does not invest the judicial officer with arbitrary power to dis-
regard it. Moy Guey Lum v. United States, 211 Fed. 91, 127 C. C.
A. 515. It must be weighed, accepted, reconciled or rejected like
other testimony. When disregarded, there must be some reason for
such action, and in this case we are very much at a loss to find
a reason for disregarding the testimony produced by the defendant
concerning his mercantile status.

[7] But it is urged that upon this subject we need not trouble our-
selves, for on the authority of Moy Guey Lum v. United States, 211
Fed. 91, 94, 127 C. C. A. 515, and Lee Ah Yin v. United States, 116
Fed. 614, 54 C. C. A. 70, an appellate court is without power to in-
quire into or disturb the findings of the Commissioner and the Dis-
trict Court upon questions of fact in these cases. We do not find
this proposition correct. Being conscious of the difficulties incident
to the administration of the Chinese Exclusion Act, our views are
of course in entire harmony with those very generally expressed by
other federal courts, that an appellate court should be slow, very
slow, in disturbing the findings of fact of the Commissioner and the
District Court, but that appellate courts have jurisdiction to inquire
into and to reverse such findings is, in our judgment, beyond ques-
tion. We are constrained to believe that in this case error was com-
mitted in failing to accord to the testimony its natural probative force,
and in failing to find that it was of the force required by the statute.

[8] The second question of law relates to the persons who, as wit-
nesses, are competent to prove the defendant’s mercantile status, or,
stated differently, do the provisions of section 6 of the act, which
require a laborer, upon failing to produce a certificate, to estab-
lish his residence by “at least one credible witness other than Chinese,”

- extend to the provisions of section 3, which require “any Chinese
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person” to establish his right to remain in the country by “affirmative
proof to the satisfaction” of the judge? The authorities on this ques-
tion are not numerous. United States v. Louie Juen (D. C.) 128 Fed.
522: United States v. Sing Lee (D. C.) 71 Fed. 680. Unless disquali-
fied by provisions of the act, Chinese persons are competent witnesses.
The statute in no place disqualified them. They may testify in any
number to any fact. The law simply limits their number as witnesses
to one fact, and provides, that as to that fact, testimony shall not be
conclusive unless it include the testimony of a witness other than
Chinese.. That fact is the residence of laborers, and does not, by
expression or necessary implication, extend to the fact of the occu-
pation of merchants. We are therefore of opinion that the evidence
of the defendant’s mercantile status is not insufficient because it con-
sisted wholly of the testimony of Chinese witnesses.
The order of deportation is reversed.

LOUIE LIT v. UNITED STATES.
LOUIE FONG v. SAME.
(Circuit Court of Appeals, Third Circuit. December 23, 1916.)
Nos. 2139, 2140.

1. CITIZENS &=3—NATIVE-BORN CITIZENS—CHINESE PersoNs—*CITIZEN.”

A child born in the United States of Chinese parents domiciled here
becomes at birth a “citizen” of the United States, under the first clause
of the Fourteenth Amendment to the Constitution.

[Ed. Note.—For other cases, see Citizens, Cent. Dig. §§ 2, 13; Dec. Dig.
&=3.

Tor other definitions, see Words and Phrases, First and Second Series,
Citizen.]

2. ALIENS &=20—CHINESE EXCLUSION ACT—CONSTITUTIONALITY—APPLICA -
BILITY TO CITIZENS.

Tt was competent for Congress, by Chinese Exclusion Act May 5, 1892, c.
60, 27 Stat. 25, amended by Act Nov. 3, 1893, ¢. 14, 28 Stat. 7 (Comp. St.
1913, §§ 4315-4323), to empower 4a United States commissioner to deter-
mine the facts on which citizenship of a person of Chinese descent de-
pends. ’

[Ed. Note.—For other cases, see Aliens, Cent. Dig. § 73; Dec. Dig.
€&=20.]

3. ALIENS ¢=32(8)—EXCLUSION OF CHINESE—SUFFICIENCY OF EVIDENCE—NA-
TIVE BIRTH.

In proceedings for the deportation of two Chinese laborers, evidence
held to show that they were born in the United States, and therefore not
Hable to deportation.

{Ed. Note—For other cases, see Aliens, Cent. Dig. § 84; Dec. Dig.
&=32(8).]

Appeals from the District Court of the United States, for the East-
ern District of Pennsylvania; Oliver B. Dickinson, Judge.

Separate proceedings by the United States against Louie Lit and
Louie Fong for their deportation as Chinese laborers unlawfully with-

@=o>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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in the United States. From orders of deportation, the defendants
appeal. Reversed.

Marshall A. Coyne and David J. Smyth, both of Philadelphia, Pa.,
for appellants.

A. Warner Parker, Francis Fisher Kane, U. S. Atty., and Robert
é. Sterrett, Asst. U. S. Atty., both of Philadelphia, Pa., for the United

tates.

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir-
cuit Judges.

WOOLLEY, Circuit Judge. [1,2] These cases were argued to-
gether. They are appeals from two orders of deportation separately
entered after a joint hearing. Chinese Exclusion Act, 27 Stat. 25;
28 Stat. 7. Two questions are raised. The first is one of law, “Does
the Chinese Exclusion Act apply to a Chinese person who claims
American citizenship by birth?’ We dispose of this question by mere
reference to the adjudged cases, which conclusively establish that a
child born in the United States of Chinese parents domiciled in the
United States, becomes, at the time of his birth, a citizen of the United
States by virtue of the first clause of the Fourteenth Amendment to
the Constitution; and that it was competent for Congress, by the
Chinese Exclusion Act, to empower a United States Commissioner
to determine the various facts on which citizenship depends. United
States v. Wong Kim Ark, 169 U. S. 649, 18 Sup. Ct. 456, 42 L. Ed.
890; United States v. Lee Yen Tai, 185 U. S. 213, 22 Sup. Ct. 629,
.46 L. Ed. 878; Chin Bak Kan v. United States, 186 U. S. 193, 22
Sup. Ct. 891, 46 L. Ed. 1121; Moy Suey v. United States, 147 Fed.
697, 78 C. C. A. 85; Moy Guey Lum v. United States, 211 Fed. 91,
127 C. C. A. 515; Lee Ah Yin v. United States, 116 Fed. 614, 54 C.
C.A.70.

[3] The second question is one of fact. It is whether the defend-
ants, arrested and charged with being unlawfully within the United
States in violation of the Chinese Exclusion Act and defending
upon the ground that they are American citizens, have sustained the
burden imposed by the act of establishing their citizenship by prov-
ing their birth in this country. '

The defendants are brothers, and at the time of the hearing, were
of the age of twenty and twenty-four years respectively. They were
arrested as laborers and defended upon the ground that they were
native-born citizens of this country. They testified that they were
born in San Francisco, and produced two Chinese witnesses who
corroborated them by testifying that they were present at their Shav-
ing Feasts a few weeks after their birth. The defendants further
testified that their parents having died, they came to Philadelphia
with their uricle in 1897, being then of the age of seven and three
years respectively. From 1897 to 1902, there is no testimony of their
whereabouts. A white physician testified that he had attended the
defendants when children for various ailments for about twelve years,
embracing the period from 1902 to 1914. His testimony was supple-
mented by other testimony as to residence covering a period of a
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year or two prior to the hearing. Here the defendants rested. The
government then presented its case, basing it upon the testimony of
an Immigration Inspector, who identified the defendants as young
men he had seen on a train coming from Canada in November, 1913,
and also upon the failure of the defendants to establish the fact of
their citizenship by affirmative and satisfactory proof. In rebutting
the government’s evidence of smuggling, the defendants brought a
number of witnesses who testified that they had known the defend-
ants for periods running back.two, three and four years, thereby, in
the estimation of the Commissioner and the District Court, wholly
disposing of the government’s case of smuggling. Thereafter, this
case, like the case of Louie Dai v. United States, 238 Fed. 68, — C.
C. A. —, recently decided by this court, resolved itself into the
question whether the defendants had sustained the burden of proof
imposed by the statute.

There is in the main a singular resemblance of the facts of these
cases to those of the case of Louie Dai v. United States, supra, and
the observations we there made upon the subject of the burden of
proof and the quality of evidence required of a Chinese person, ar-
rested as a laborer, to avoid the penalties of the act, apply with equal
force to this case and will not be repeated.

This case does not present inconsistencies in the statements of the .
defendants, as in the case of Louie Dai, but, as indicated in the opin-
ion of the District Court, presents a state of facts of too great con-
sistency. This is another not unusual and perplexing phase of cases
of this character, in passing upon which appellate courts are slow to
disturb the conclusions of trial courts. But here, as in the case of
Louie Dai, there is testimony which is affirmative and satisfactory,
and which, if true, clearly establishes the nativity of the defendants.
May we ignore that testimony because of its superlative accuracy?

The trial court admitted that if there had been testimony of the
defendant’s residence in this country close in point of time to the dates
of birth, it would have given credence to the testimony of nativity,
but that there was a wide and fatal gap between the testimony as to
birth and the testimony as to residence in Philadelphia. There was,
however, the testimony of another witness, which appeals to us to
be not only important, but controlling, in that it meets the very de-
fect pointed out. That witness was the white physician, who testified
that he had attended the defendants as children for various ailments
for about twelve years. That testimony was discarded by the Com-
missioner and likewise by the District Court, and yet it goes a good
way to bridge the very gap complained of and a great way towards
connecting the lives of these young defendants in point of time with
birth in this country. This witness was not impeached and his tes-
timony was not attacked, and there was nothing in the testimony
itself that weakened its force. We do not believe the testimony of
this white physician can be ignored, especially when we consider that
in carrying the defendants back from youth to childhood, it carries
them to a time so close to their birth that the testimony of birth ac-
quires a force which, in turn, cannot be disregarded without reason.
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True, this testimony, like the testimony of birth, is suspiciously exact
in detail, but not so much so as to cast upon it the color of untruth.
Weighing all this evidence by the standards which control us in this
case, namely the proof of a fact by affirmative and satisfactory evi-
dence, producing convictioni beyond a reasonable doubt, we are of
opinion that these two defendants have sustained the burden imposed
upon them by the statute and that the two orders should be reversed.

DELAWARE, L. & W. R. CO. v. PERROTTA.
(Circuit Court of Appeals, Second Circuit. November 14, 1916.)
No. 22.

1. MASTER AND SERVANT &=107(8)—NEW YORK EMPLOYERS’ LIABILITY ACT—
CONSTRUCTION—“PLANT.”

Under the New York Employers® Liability Act (Consol. Laws, c. 31, §§
200-204), as amended by Laws 1910, c¢. 352, which gives an employé a
right of action for an injury received while in the exercise of due care
“by reason of any defect in the ways, works, machinery or plant” of
the employer, owing to the negligence of the employer, or of any one in
his service intrusted with the duty of seeing that his ways, works, ma-
chinery, and plant are in proper condition, as such statute is construed
by the state courts, a skid or gangplank furnished by a railroad company
for use in unloading freight cars, one end of which is placed on the floor
of the car and the other on the platform or pier, is a part of the “plant”
of the company. .

[Ed. Note.—For other cases, see Master and Servant, Dec. Dig. &==107(8).
PlFor]other definitions, see Words and Phrases, First and Second Series,

ant.

2. MASTER AND SERVANT €&=107(8)—NEW YORK EMPLOYERS' LIABILITY ACT—
CONSTRUCTION. )

An employer cannot avoid the liability imposed by such act by his
omission to supervise the condition of his ways, works, machinery, and
plant, and by imposing upon its employés the responsibility which the
act imposes upon him.

[Ed. Note—For other cases, see Master and Servant, Dec. Dig.
&=107(8).]

3. MASTER AND SERVANT &==107(8)—MASTER’S LIABILITY FOR INJURY TO SERV-
ANT—DEFECTIVE PLANT. .

Plaintiff, with other longshoremen, under a foreman, was employed by
defendant railroad company in loading and unloading its cars at a pier
to which the cars were brought on floats. His gang was directed by the
foreman to finish unloading a car, which had been partly unloaded by
another gang. The latter had left the door open, with & skid in place,
reaching from the car door to the pier, over which the goods were moved
on trucks. As plaintiff was passing down with his truck, the skid fell,
and he was severely injured. Owing to the action of the tide, which
varied the height of the floats, it was necessary to safety that the skids
should be made fast to the car, and for that purpose they were in general
equipped with ropes. Defendant kept a number of skids on the pier for
the use of the workmen, who made their own selections and put them
in place. There was evidence warranting a finding that the skid in
question was not so equipped, and was not fastened to the car, and that
plaintiff, whose gang did not make the selection, did not know sucn

@&==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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facts. Held that, under the statute, defendant was not relieved from
liability by the fact that it supplied skids in good condition, and that a
judgment for plaintiff was sustained by the evidence.

[Ed. Note—For other cases, see Master and Servant, Dec. Dig.
€&=107(8).]

In Error to the District Court of the United States for the Eastern
District of New York.

Action at law by Carmine Perrotta against the Delaware, Lacka-
wanna & Western Railroad Company. Judgment for plaintiff, and
defendant brings error. Affirmed.

The action was commenced originally in the Supreme Court of the
state of New York for the county of Kings. The case was, however,
removed by the plaintiff in error to the United States District Court
for the Eastern District of New York, on the ground of diversity of
citizenship.

A. J. McMahon, of New York City, for plaintiff in error.
Adolph Ruger, of Brooklyn, N. Y., for defendant in error.

Before COXE, WARD, and ROGERS, Circuit Judges.

ROGERS, Circuit Judge. This is an action by an employé against
an employer. It is brought under the Employers’ Liability Act of the
state of New York (Consol. Laws, c. 31, §§ 200-204), and is for the
recovery of damages for personal injuries incurred by the plaintiff
and alleged to have been caused solely by reason of the negligence of
the defendant.

[3] The plaintiff is a longshoreman, who was employed by the de-
fendant in loading and unloading cars at its pier in the North River
in the borough of Manhattan, city of New York. The cars were brought
to the pier on lighters or floats holding 10 or 12 cars according to their
size. The plaintiff had been working for defendant on the dock prior
to this accident for about 4 or 5 months. He was so engaged trucking
freight out of the cars on the day of the accident, December 24, 1913.
On the afternoon of that day the plaintiff and his gang were direct-
ed by the foreman who had charge of the loading and unloading of
the freight at this pier, and who had general superintendence of the
plaintiff and his gang, to go to work and remove the freight from the
car where the accident occurred. According to the testimony of some
of the witnesses they found the door of the car open and the car
partially unloaded by another gang which worked there in the morning.
The skid was in place and the men went to work as ordered.

The cars were unloaded by means of ordinary two-wheeled hand
trucks. The plaintiff was the first one of his gang to start from the
car across the skid with a load, and it was his first trip across it. There
was quite a steep incline from the car to the floor of the pier, and plain-
tiff was pulling the hand truck behind him; that being the only way the
truck could be handled under the conditions. He started down the skid,
and as his truck got upon it the skid fell, and with it the truck, box,
and plaintiff. The box, which weighed about 600 pounds, fell upon
his leg and inflicted a severe and painful injury. As a result he was
confined to his bed for 58 days, and was unable to work for about 4
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months. At the time of the trial, which was nearly 2 years after the ac-
cident, he claimed he still suffered pain from the injuries he received.

The plaintiff claims that the injuries he suffered were due solely to
the negligence of the defendant in failing to provide him with a safe
place in which to work. It is said that the skid was not provided
with ropes, and so was not fastened either to the pier or lighter, with
the result that, when the lighter rose by reason of the rise of the tide,
the skid slid from the lighter to the pier.

The defendant claims that it is not responsible for the fact that a
defective skid was used, if an unfit one was in fact used, as it was
selected and put in place by the men who used it, and that if its posi-
tion changed after it was placed in position, it was because the tide
had risen, and that the plaintiff should have known of the situation,
and if he went to work without having the skid so secured that it
would not fall when the tide rose it was his own fault, and that he is,
therefore, not entitled to recover.

The plaintiff denies that he or his gang selected or put in place the
skid, or that he had at the time he used it any knowledge of its de-
fective condition. He asserts that it was selected by and put in place
by a different gang in the forenoon, and that in the afternoon he and
his gang were instructed to use it in unloading, and that he was obey-
ing that instruction, given by a superior, when the accident happened.

There was a conflict in the testimony as to whether the skid in use
by the plaintiff at the time of the accident was or was not provided
with ropes. Two witnesses testified that it was equipped with the
ropes, and that they were fastened to the car. This testimony was con-
tradicted by the plaintiff, who said the skid had no ropes, and in this
he was corroborated by three other witnesses, who were certain that
there were none. The question was for the jury, and we must accept
their verdict as conclusive of the fact that this particular skid had no
ropes. The evidence shows that there were some 35 or more skids on
the pier, and that all of them except the one in question were provid-
ed with ropes from 4 to 5 feet in length, by which they could be tied
fast to the beams and the cross-bars under the car to keep the skid in
position.

The evidence also shows that when a gang was instructed to unload
a car they went and got a skid from among those the defendant had
provided, and that they took any one they thought suitable, and fas-
tened it by the ropes to the car, so that it would not be made insecure
by the changes in the tide.

[1] The New York Liability Act provides that:

“YWhen personal injury is caused to an employé who is himself in the exer-
cise of due care and diligence at the time:

“j. By reason of any defect in the condition of the ways, works, machinery,
or plant, connected with or used in the business of the employer which arose
from or had not been discovered or remedied owing to the negligence of the
employer or of any person in the service of the employer and intrusted by
him with the duty of seeing that the ways, works, machinery, or plant, were
in proper condition;

“2, By reason of the negligence of any person in the service of the employer
intrusted with any superintendence or by reason of the negligence of any
person intrusted with authority to direct, control or command any employé
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in the performance of the duty of such employé. The employé * * * shall
have the same right of compensation and remedies against the employer as
if the employé had not been an employé of nor in the service of the employer
nor engaged in his work.”

If the injury was due to a defect in the condition of the ways, works,
machinery, or plant furnished the plaintiff by the defendant, and the
defect was not discovered or remedied owing to the carelessness and
negligence of the defendant, or of a person in its employ intrusted
with the duty of seeing to it that the ways, works, machinery, or plant
were in proper condition, then the plaintiff was entitled to recover
under the act provided he was not guilty of contributory negligence.

The New York Court of Appeals in Nappa v. Erie R. R. Co., 193
N. Y. 176, 182, 88 N. E. 30, 21 L. R. A. (N. S.) 96 (1909), held that
a skid used in unloading freight cars, one end of which was placed on
the floor of the car and the other on the platform which opened onto
the floor of the freight house, was no part of the ways, works, or
machinery under the Employers’ Liability Act of 1902 (Laws 1902, c.
600).

The words “ways, works and machinery” were not inclusive of
everything furnished to the employé for use in the business of the em-
ployer. But in 1910 the act was amended (Laws 1910, c. 352), and
the word “plant” was added, making the provision read “ways, works,
machinery or plant.” As thus amended the act was construed in Wiley
v. Solvay Process Co., 215 N. Y. 584, 590, 109 N. E. 606, 608 (1915),
the court saying:

“Phe word ‘plant’ in its ordinary acceptation, when used in connection with
and relating to a business, includes everything ‘other than supplies and stock
in trade necessary and requisite to the carrying on of the business. It in-
cludes in the language of Lindley, L. J. (Yarmouth v. France, L. R. 19 Q. B.
Div. 647, 658): ‘Whatever apparatus is used by a business man for carrying
on his business—not his stock in trade which be buys or makes for sale; but
.all goods and chattels, fixed or movable, live or dead, which he keeps for
permanent employment in his business.’”

Then the court added:

“A plant without tools and appliances would be useless as such. A plant
is defective when any part of it is not in a proper condition for the purpose
for which it was intended, and it is also defective when it is so incomplete
that the use of the plant is dangerous by reason of the failure to furnish
reasonably necessary parts for the purpose for which it is used.”

And in Drury v. American Fruit Product Co., 163 App. Div. 509, 513,
148 N. Y. Supp. 675, decided after the amendment of the act above
referred to, a skid, placed with one end on a railroad car and the other
end on a platform by the sidewalk and used for unloading barrels, was
held to be a part of the “plant.”

The skid being a part of the plant owned by the employer the ques-~
tion was for the jury to say whether its defective condition arose from
or had not been discovered or remedied owing to the negligence of
such employer, or of some person in his service intrusted with and
exercising superintendence. The question was submitted accordingly,
and the jury charged that:

«If he had the right, on the facts as I have stated the issues, to suppose
that the defendant had been keeping track of that gangway, or if from past

238 F.—6



82 238 FEDERAL REPORTER

experience he should not have expected that it had been left there for the
men to take care of themselves, and if, therefore, it was the defendant’s duty
either to take that gangplank down, have it inspected or see that it was safe
before longshoremen were allowed to go and use that gangplank without fur-
ther instructions, why then he would make out a case, and you would have to
consider how much would compensate him for the accident which occurred
to him on this day.”

It is sufficient for the purpose of this case to say of this instruction
that it contains nothing of which the defendant has a right to complain,
The New York act expressly provides that the contributory negligence
of the injured employé is a defense to be pleaded and proved by the
defendant.

The defendant pleaded contributory negligence as a defense, and
the charge of the court made it plain that if the plaintif had been
guilty of contributory negligence there could be no recovery. The
jury were charged that there could be no recovery “if this accident
occurred through any fault or negligence on the part of the plaintiff,
from some matter asto which he might have been careless or negligent,
and the accident have been prevented, then the plaintiff cannot recov-
er.” The court could not upon the testimony have decided that the
plaintiff was guilty of contributory negligence as matter of law. And
the action of the jury is conclusive upon the question of fact.

It has been held in New York that the Employers’ Liability Act has
no application when the servant himself prepares the place to work,
Pratt v. McKee, 147 App. Div. 72, 131 N. Y. Supp. 763; Mattson v.
Pheenix Const. Co., 135 App. Div. 234, 120 N. Y. Supp. 566. But
the jury in the case at bar ‘was instructed that if the skid was placed
in position by the plaintiff, or any of the gang in which he was work-
ing, the plaintiff could not recover. The verdict of the jury has de-
termined, therefore, that the plaintiff did not prepare the place to work.
And there is testimony in the record which justifies the conclusion
which the jury reached. The plaintiff testified, as before stated, that
the skid had been placed in position in. the morning by another gang
which had worked there in unloading freight. In this he was corrobo-
rated by other witnesses, who testified that none of the plaintiff’s gang
had had anything to do with putting the skid in place.

No action can be maintained under the act unless notice of the time,
place, and cause of the injury is given to the employer within a time
specified, and unless action is commenced within a time specified.
That notice was given and action commenced within the time required
is not disputed. The purpose of the Employers’ Liability Acts in
general, as we understand them, is to make the master absolutely re-
sponsible for the proper discharge of certain personal duties which he
owes to servants entering his employment, and from which he can-
not relieve himself except by performance. Atchison, T, & S. F. R.
Co. v. Seeley, 54 Kan. 21, 37 Pac. 104.

[2] Under these acts “the injured servant is given a right to recover
damages in the cases enumerated, although the abnormal conditions
which caused his injury may have been created or suffered to con-
tinue through the negligence of a fellow servant.” Labatt’s Master
and Servant, volume g, page 5147. It is true that under the New York
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act, as we have seen, the contributory negligence of the employé will
defeat his recovery. But we cannot assent to the proposition that,
because the defective plank was put in place by a gang to which the
plaintiff did not belong, and because it was taken out of a number of
others not defective, the practice being to allow the men to select
their own skid and put it in position, therefore the employer is re-
lieved from the duty imposed by the act. The employer cannot, in
our opinion, avoid the liability which the act imposes by its omission
to supervise the condition of its ways, works, machinery, or plant, and
by imposing upon its employés the responsibility which the act im-
poses upon it. This skid was a part of the defendant’s plant, and was
out of order, and its condition was unknown to the plaintiff at the
time. That another gang had selected it, and put it in place, and used
it cannot relieve the employer from his responsibility to this plaintiff
for a defective condition of which he had no knowledge, and which
a jury had found was due to the employer’s negligence.

The assistant foreman who had the immediate supervision of the
plaintiff testified that he left it to the gangs to get the skids from
among those the defendant provided, and to put them in place, but
he admitted that it was a part of his duty to see that the men used
them properly. He was asked whether, if he saw anything about a
gangplank that looked dangerous and might endanger the freight, it
Was his business to see it made straight; and he said that it was, and
that it was the duty of the men to obey his instructions. He was
asked, “Did you ever inspect this particular gangplank?” and he
replied, “I don’t think I ever did.” He also testified that he made
no examination of it after the accident. If the skid had been pro-
vided with ropes, and the plaintiff and his gang had been instructed
to fasten it by the ropes to the car, and had failed to do so, the omis-
“sion would have been a detail of the work,.and not an act of super-
intendence. See Pratt v. McKee, supra. But such was not this case.

If the plaintiff is entitled to recover, and we think he is, the verdict,
which is only for $500, certainly cannot be deemed excessive.

Judgment affirmed.

FEARON et al. v. BANKERS' TRUST CO. et al. (two cases).
(Circuit Court of Appeals, Third Circuit. December 19, 1916.)
Nos. 2165, 2172,

RAILROADS &=196—RECEIVERSHIP—REORGANIZATION.

An order confirming a master's sale of railroad property, which had
been in the hands of receivers for eight years, affirmed, where the sale
was pursuant to a plan .of reorganization approved by the holders of
$25,000,000, out of a total of $30,000,000, of first mortgage bonds, and
opposed only by the holders of the remaining bonds of the same issue,
such bondholders being the only persons having any practical interest in
the property, and where the plan, while involving a heavy assessment
on the bondholders, was open to all alike, and commended itself to the

@=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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court as the only practicable one by which any considerable part of their
investment might be saved.

[Ed. Note.—For other cases, see Railroads, Cent. Dig. §§ 659-661; Dec.
Dig. ¢=196.]

Appeals from the District Court of the United States for the West-
ern District of Pennsylvania; Charles P. Orr, Judge.

Suits in equity by the Bankers’ Trust Company to foreclose mort-
gages of the Wabash Pittsburgh Terminal Railway Company and the
Wabash Pittsburgh Railway Company. Charles Fearon and others,
composing a bondholders’ committee, appeal from an order refusing
them permission to intervene, and from an order confirming a sale of
the property. Affirmed.

Gifford K. Wright, of Pittsburgh, Pa., Frank B. Bracken, of Phil-
adelphia, Pa., and Charles J. Bonaparte, of Baltimore, Md., for appel-
lants.

William W. Green and Arthur H. Van Brunt, both of New York
City, for appellees, :

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit
Judges. . .

BUFFINGTON, Circuit Judge. This case concerns the winding
up of what may be called the Pittsburgh Wabash Railroad receiver-
ship. It comes before us in two phases: One is an appeal by certain
first mortgage bondholders, represented by the Fearon committee, from
an order of the court below refusing to allow them to become inter-
veners; the other, their appeal from an order of said court dismissing
their exceptions to, and confirming, a master’s sale of the receivership
property. The two cases were presented and heard separately, but
as the parties are the same, and as they in substance involve the same
matters, we consider and ‘dispose of them both in the present opinion.

In the final analysis the question before us is whether the master’s
sale should be set aside. This fact makes it needless for us to discuss
the alleged error of the court in denying the Fearon committee’s peti-
tion to intervene, for in the full hearing of the cause, which this court
has invited and has given, we have for all practical purposes afforded
that committee as broad rights, status, and judicial consideration as
though their petition to intervene had been granted and they had all
the rights of a party litigant.

Addressing ourselves, therefore, to the crux of this controversy, let
us inquire whether ground has been shown of siich moment as to con-
strain this court to set aside a sale at the instance of a committee rep-
resenting approximately some $5,000,000 of bonds, when two other
committees, representing approximately some $25,000,000 of bonds of
the same issue, are urging such sale, and where such majority bond-
holders, by assessing themselves and paying in practically $300 on each
$1,000 of their bonds, have thus given earnest of their conviction that
in no other way than the sale made can this property be disposed of and
this receivership terminated.

A patient study and full consideration of the subject has irresisti-
bly led us to agree with the view taken by this large majority of the



FEARON V. BANKERS’ TRUST CO. 85

bondholders, and we may further say we are satisfied that, without the
furnishing of some such substantial sum as has been raised by this
heavy bond assessment, no effective reorganization of this property
could be made by any future plan. Moreover, it will be observed that
this case is not one between the usual conflicting classes of creditors,
bondholders of different issues, stockholders, etc., whose contentions
and relative rights in foreclosure proceedings make the balancing of
their relative class rights a matter of grave difficulty. The situation is
here different. This is wholly a question between those of a single
class, viz., the first mortgage bondholders, for it has now become clear
that they, and they alone, have any practical interest in this property,
and the question®is: How shall the interest of that whole class of such
bondholders be worked out by themselves? For it is also manifest
that, being the sole parties in interest, they must work out that outcome
themselves. The question, therefore, narrows itself to the business
proposition: First, is this majority plan of reorganization, of which
this sale’is a step, fair to the minority; and, secondly, if this plan of
reorganization is rejected, and the bondholders supporting it in effect
disorganized and scattered, what other and better plan is possible,
probable, or suggestible?

That the plan proposed may be taken advantage of and participated
in by all the bondholders, including these exceptants, and that, in the
event of the confirmation of this sale, every such outstanding bond-
holder, every second mortgage bondholder, and, indeed, any person
who desires, can avail themselves of the privilege of participating in it
on the same footing as the majority bondholders, in itself shows that
the plan proposed is fair and equitable, in that it treats alike all par-
ties interested therein. In other words, the majority bondholders in
effect have afforded the minority an equality of participation, condi-
tioned on the fair and equitable condition that the minority equitably
share the financial burden that alone makes any reorganization prac-
tical. To this answer is made that a $300 assessment on a $1,000
bond is a burden which no bondholder ought to have imposed on him,
and is one which probably some of them cannot meet. We recognize
the hardship of the situation, but the court is here dealing, not alone
with the disappointed expectations of these minority bondholders in
their original investment, but with the present practical question: What
can be done to work out as much salvage as possible for all the bond-
holders from the property they hold as security, which is now in the
court’s charge?

When a great majority of such bondholders, dealing fairly with all
others, say to a court: This is our only possible salvage plan; the
necessity of salvage is such that, to save our original investment, we
have feit constrained to add $9,000,000 to our original $30,000,000—a
court which denies to such self-assessing bondholders the right in their
6wn way to conserve and salvage their own security is assuming a
grave responsibility. To warrant it rejecting such proposed plan, a
court should have a clear and reasonable probability of some other
plan or course which would bring better results to these bondholders
as a whole. And when it is considered that the minority bondholders
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practically indicate their unwillingness or inability to pay a rate of as-
sessment which is made lower by its being shared by over $20,000,000
bondholders, what reasonable hopes can they hold out to the court
that they themselves will consent to any plan that calls for any assess-
ment? But that this property can be reorganized, that other property,
the very links required to its being made a dependable workable whole,
can be acquired, and other necessary steps taken, without the substan-
tial contribution of the new capital which the majority bondholders
have assessed themselves to provide, is so clear that any other theory
of reorganization may be dismissed as impractical.

Seeing, then, that the plan proposed is fair and equitable, and that
it is open to all bondholders, and carries no exclusive privileges to those
urging its adoption, we turn to the next question: What other and
better plan is possible?

The fact that after the many years of this protracted receivership
no other workable plan has been suggested is in itself persuasive that
no other was possible. And why this is so will be clear, when the sit-
uation confronting these bondholders and the court as the administra-
tive guardian of their property is rightly understood. Without enter-
ing into minor details, we confine ourselves to the more substantial
features. This receivership was begun in 1908. Seven years later, in
August, 1915, this Fearon committee was formed; eight years later,
in May, 1916, it sought to intervene. During these intervening eight
years, none but the present plan has taken practical form, although
during all those years large numbers of the first mortgage bondholders
have been active in an effort to protect their interests. There were
outstanding $30,000,000 of first mortgage bonds, and a protective com-
mittee, called the Wallace committee, was formed shortly after the
receivership, with which was deposited somewhat over $28,000,000 of
such bonds. Subsequently some of these Wallace bondholders with-
drew their bonds, and with some outstanding bondholders formed, in
1910, the Chaplin committee, which represented $10,000,000 in bonds.
These two committees worked separately, with different ends in view,
for several years, when the inevitable logic of the situation drove the
two committees to unite and form the joint reorganization committee,
which is now carrying out the plan of reorganization, of which the
present salé’ is a step.

On June 28, 1915, this joint committee made public a proposed re-
organization plan which called for an assessment of $300 on each ac-
cepting $1,000 bond, and required for its consummation the raising
by such assessment to the extent of $9,000,000. ‘This plan, it will be
observed, required the participation of $30,000,000, or the whole of
the bondholders. It was not successful, for the manifest reason that
the $30,000,000 bondholders would not or could not pay the assess-
ment required to provide the $9,000,000 necessary, and it was therefore
followed, January 10, 1916, by an amended plan which provided for
an underwriting to the extent of $5,000,000, whereby the underwriters
were to subscribe for and get securities of a new organized company,
with commissions of $500,000. The effort of these committees to
evolve some plan was, as it will appear, done under constraint of a
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constant effort of the court to wind up this long-protracted receiver-
ship. As early as January 3, 1913, that court entered a decree in fore-
closure on the mortgage securing these bonds, and directed that a sale
be made by the master at a time to be appointed by him. By this sale
order an upset price of $6,000,000 was required. It left the date of
sale open until such time as the bondholders could agree on a plan of
sale. This order of sale was delayed more than three years by the in-
ability of the bondholders to work out any plan of reorganization. In
the meantime, and during these long delays of the bondholders, the
court had at their instance granted to its receivers the right to issue
receivership certificates for substantially $3,100,000. In the course of
time these certificates became overdue, and some of their holders were,
by petition, urging their payment.

It will be noticed the upset price of $6,000,000 had been made in
the decree of sale; but as no time was set for a sale, and no plan
had been formulated for reorganization, it would seem that such figure
was not set on the basis of any then existing plan of sale, but rather
as a proposed basis on which a plan might be worked out, and was
made in view of the price at which the bonds were then selling. Treat-
ing it as such, the court below, by a modifying order of May 15, 1916,
reduced the upset price from $6,000,000 to $3,000,000. This action by
the court below clearly fell within the range of the discretion vested
in courts in such matters, for it will be manifest that, while the net
result of the payment of the upset price of $3,000,000 was that non-
participating bondholders would realize approximately 10 per cent. of
their bonds, and that assenting bondholders were willing to allow what
is conceded to be an extraordinarily heavy assessment to be applied to
that extent, it was no doubt apparent to the court that, if the upset
price was fixed at double that sum, a large number of bondholders who
were content to assess themselves up to $300 per bond would refuse
to join in a plan which, to provide for such increased payment to non-
participating bondholders, must correspondingly provide for a larger
assessment on the participating ones. Moreover, it must not be over-
looked that this order of May 15, 1916, by the lowering of the upset
price to $3,000,000, made it possible for the Fearon committee, the ex-
ceptants, to qualify as a bidder at the sale, and prevented such com-
mittee from being shut out as a bidder, which it would have been, had
the $6,000,000 price been allowed to stand.

Turning, now, to the Fearon committee, we find it was formed in
August, 1915, It represented $450,000 free bonds and $3,500,000 of
cert:ficates issued to bondholders who had previously deposited .their
bonds with either the Wallace or Chaplin committees. The year there-
after intervening before the sale was made afforded reasonable time
for the development of some plan, but the year passed without the sub-
mission of any plan whatever by that committee. And in that connec-
tion an inspection of the instrument creating the committee shows that
no provision was therein made for carrying into effect any plan of re-
organization, or, indeed, formulating one for submission to the court.
True, the suggestion is made by the exceptants that this property could
be sold in separate parcels; but, apart from such plan not commend-
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ing itself to the court below nor to us, it does not commend itself to
the large majority of the bondholders, who feel that the best course
is not only to hold the property covered by their bonds intact, but by
the assessment to provide for the acquisition of such other properties
as will round out and link up with the mortgaged part. Indeed, we
may here say that, in so doing, this reorganization plan is in a general
way now doing what, if it had been originally done, would have tended
to make a more stable security for these bondholders. To do that now
the heavy assessments made or underwritten are required and are
being applied. Without entering into minor details, it suffices to say
that, after applying some $3,500,000 to receivers’ certificates and ob-
ligations, which, of course, had to be met in advance of bondholders’
rights, substantially $4,000,000 more in cash were necessary to acquire
property not covered by the mortgage, but which was required to round
up and make of unitary value the property secured by the mortgage.
The lack of this property is what, in part, weakened the supposed se-
curity of the original investment; its ownership is necessary to any
stable scheme of reorganization suggested.

Viewing the case as a whole, and in all its broad aspects, we are of
opinion the court below committed no error in confirming this sale and
taking steps to wind up this receivership. The present unfortunate
situation was created by the bondholders in their original investment,
and the duty of the court below was to now dispose of the insufficient
security they had taken to the best possible advantage. This task we
are satisfied it has done with great patience and with business ability.
At the instance of different parties, ample time was given for taking.
full testimony, and everything bearing on the properties was brought
to light. At the suggestions of the committees representing the bond-
holders, additional equipment and transportation facilities were from
time to time provided by receiver’s certificates. Leeway of time for
the formation of plans of reorganization was afforded to a point when
the holders of receiver’s certificates became clamorous for their mon-
ey. In insisting on a sale now, the court has deferred action to a
time when credit was not strained and the financing of a reorganiza-
tion was feasible. There is no certainty that any future time would
be more opportune; there may be danger that if this sale were set
aside, and months, if not years, elapse before another plan was evolved,
the last state of the bondholders might be worse tham the first.

In view of all these considerations—that the great majority of the
bondholders favor this sale; that all bondholders, whether in favor
of the sale or objecting to it, will have an opportunity of sharing on
equal terms in the reorganization—we are of opinion the court below
committed no error.

The decrees below are therefore confirmed, and the cause remitted
to the court below for further proceedings.
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STEPHANO BROS., Inc, v. STAMATOPOULOS et al
(Circuit Court of Appeals, Second Circuit. November 14, 1916.)
No. 9.

1. TRADE-MARES AND TRADE-NAMES &=79—SOURCE OF EXCLUSIVE RIGHT—
REMEDIES FOR INFRINGEMENT.

The right to an exclusive trade-mark is not one created by act of Con-
gress, but the owner of a trade-mark has a property right in it at com-
mon law, the violation of which will be enjoined by a court of equity,
and the civil remedies which might be invoked before Congress legis-
lated still remain in full force.

[Ed. Note.—For other cases, see Trade-Marks and Trade-Names, Cent.
Dig. §§ 89, 90; Dec. Dig. €=T79.]

2. TRADE-MARKS AND TRADE-NAMES &7, 59(5)—NAMES SUBJECT OF APPRO-
PRIATION—INFRINGEMENT.

The name “Rameses” may constitute a valid trade-mark for a
brand of cigarettes, and when so used is infringed by the name “Rada-
mes,” used for a similar purpose, which is so similar in both sound and
appearance as to be likely to deceive ordinary purchasers.

[Ed. Note.—For other cases, see Trade-Marks and Trade-Names, Cent.
Dig. §§ 11, 71; Deec. Dig. €=17, 59(5).]

Appeal from the District Court of the United States for the South-
ern District of New York.

Suit in equity by Stephano Bros., Incorporated, against Stamatis D.
Stamatopoulos and Peter D. Stamatqpuulos, Stamatis D. Stamatopou-
.los, and George Papageorges, copartners trading under the firm name
of Stamatopoulos & Co. Decree for complainant, and defendants ap-
peal. Affirmed. '

See, also, 199 Fed. 451.

Hatch & Clute, of New York City (Edward S. Hatch, Vincent P.
Donihee, and Walter F. Welch, all of New York City, of counsel), for
appellants.

Wise & Lichtenstein, of New York City (Henry M. Wise, of New
York City, of counsel), for appellee.

Before COXE, WARD, and ROGERS, Circuit Judges.

ROGERS, Circuit Judge. The complainants are citizens of the
United States residing in the state of Pennsylvania. They are copart-
ners in the business of manufacturing and selling cigarettes. They
claim the ownership of the trade-mark “Rameses” as applied to the
cigarettes they manufacture. The defendants, also copartners, are
manufacturers of cigarettes. Their place of business is in New York
City, and their sales are made, not only in New York, but in other
parts of the United States. They have adopted as their trade-mark
the name “Radames,” and the complainants seek to enjoin its use in
connection with the sale of cigarettes. They claim that this use of
the word is unlawful and misleading and constitutes an infringement
upon their trade-mark rights. Undoubtedly every manufacturer has a

’ &=For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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right to distinguish his goods from similar goods manufactured by an-
other, and to this end may adopt a trade-mark. It is an invasion of
rights for one manufacturer to deceive the public by placing upon his
goods an imitating trade-mark calculated to lead would-be purchasers
into the belief that the goods are those of another.

Congress first attempted to regulate the right of trade-marks in Act
July 8, 1870, c. 230, 16 Stat. 198, which provided for their registra-
tion. By the common law the exclusive right to a trade-mark grew
out of its use. By the act of Congress the exclusive right was to at-
tach upon registration. The power of Congress to pass the act was
considered by the Supreme Court in 1879 in the Trade-Mark Cases,
100 U. 8. 82, 25 L. Ed. 550. The court in that case decided that the
act of 1870 was unconstitutional, inasmuch as it was not restricted to
trade-marks in commerce with foreign nations, or among the several
states, or with the Indian tribes.

Congress thereafter passed Act March 3, 1881, providing for the
registration of trade-marks used in commerce with foreign nations or
with the Indian tribes. The complainant, however, acquired no right
under the terms of that act, which in express terms provided that the
application to be filed must, in order to create any right whatever in
favor of the party filing it, be accompanied by a written declaration
that such trade-mark “is used in commerce with foreign nations or
Indian tribes.” Act March 3, 1881, c. 138, 21 Stat. p- 503. If the
complainant’s application contained such a declaration, there is no
proof that he uses it in trade with foreign nations or Indian tribes.

Act Feb. 20, 1905, c. 592, 33 ‘Stat. 724, authorized the registration
of trade-marks used in commerce among the several states, as well as
in commerce with foreign nations and the Indian tribes. That act in
section 5 (Comp. St. 1913, § 9490) provided :

“That no mark which consists merely in the name of an individual, firm,
corporation, or association, not written, printed, impressed, or woven in some
particular or distinctive manner or in association with a portrait of the in-
dividual, or merely in words or devices which are descriptive of the goods
with” which they are used, or of the character or quality of such goods, or
merely a geographical name or term, shall be registered under the terms of
this act.”

As the trade-mark in this case is the name of an individual it was not
entitled to registration under the act unless printed in some particular
or distinctive manner as it was not in association with a portrait of
the individual. Whether this trade-mark was printed in “a particular
or distinctive manner” within the meaning of the act was discussed
somewhat upon the argument, the defendants claiming that the name
“Rameses” was not “written, printed, impressed, or woven” in any
particular or distinctive manner as the act required, and so was not
entitled to be registered, as it was simply printed in type having noth-
ing about it that can be called particular or distinctive, unless the fact
that it is somewhat more black-faced than the type usually employed
in ordinary printing can be regarded as a sufficient compliance with
the requirement that it be printed in a particular or distinctive man-
ner. We shall not pass upon that question at this time, as the com-
plainant’s rights in this case are not dependent upon the legislation of-
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Congress. Even though the complainants in what they did failed to
comply with the requirements of the act of 1905, a question upon which
we do not pass, they would still be -entitled to the relief they seek.

{1] The right to an exclusive trade-mark is not one created by act
of Congress. It is a right which the common-law courts recognized
at an early day. Southern v. How, Popham, 143 (1582). And in course
of time the courts of equity extended their protection over the right
by issuing injunctions to restrain infringements. The owner of a trade-
mark has a property right in it at common law, the violation of which
will be enjoined by a court of equity, and the civil remedies which
might be invoked before Congress legislated remain in full force still.
See Trade-Mark Cases, 100 U. S. 82, 25 L. Ed. 550. Inasmuch as a
diversity of citizenship exists, the right of the complainants to sue the
defendants in the Southern district of New York for the protection
of their common-law right in their trade-mark is not to be questioned.

That the complainants have a common-law right to the trade-mark
“Rameses” is evident. The record shows they began manufacturing
cigarettes in 1895. At that time they stamped the word “Ramees” on
the boxes and printed it on the cigarette paper. In 1897 they changed
the spelling to “Rameses,” and have ever since continuously used the
word to designate the cigarettes which they manufacture. They claim,
and the evidence does not contradict them, that they were the first
persons to use the word, or any word similar thereto, as a trade-mark
for cigarettes. The defendants in this court do not dispute this fact, -
although in the court below they sought to introduce evidence to show
that the word “Rameses” on cigarettes had been used in Germany.
Objection was made to the admission of the testimony, and the trial
court excluded it. No attempt was made upon the argument in this
court to show that that testimony was not properly excluded.

[2] This brings us to inquire whether the name “Rameses™ can be
employed as a trade-mark. There are numerous instances in which the
courts have said that the name of a person is the subject of exclusive
appropriation as a trade-mark. Among them are the following: Cooke
& Cobb Co. v. Miller, 169 N. Y. 475, 62 N. E. 582 (1902); H. A. Wil-
liams Mfg. Co. v. Noera, 158 Mass. 110, 32 N. E. 1037 (1893); Shaw
v. Pilling, 175 Pa. 78, 34 Atl. 446; Medlar, etc., Shoe Co. v. Delsarte
Mifg. Co. (1900) 68 N. J. Eq. 706, 46 Atl. 1089, affirmed in 68 N. J. Eq.
706, 61 Atl. 410; Spieker v. Lash, 102 Cal. 38, 36 Pac. 362; Wm.
Rogers Mfg. Co. v. Simpson, 54 Conn. 527, 565, 9 Atl. 395 (1887).
But these cases simply establish the proposition that the law permits
2 manufacturer to use his own name as a trade-mark. The rule is that
while, as against persons bearing a different name, a manufacturer’s
right in his name trade-mark is absolute and exclusive, as against per-
sons bearing the same name no such exclusive right can be set up. If
the public have confidence in a man’s skill and integrity, his name may
be on that account the most advantageous trade-mark he can adopt.
But such a trade-mark has the disadvantage that it is exposed to the
possibility that some other person bearing the same name may be the
manufacturer of similar articles, and have the consequent right to af-
fix his name upon such articles, thereby creating a possibility of mis-
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take on the part of consumers as to the manufacture of the goods they
are about to buy.

In the case at bar the complainant manufacturers have not taken
their own name and affixed it to the cigarettes as a trade-mark, and that
fact raises a somewhat different question.

In Barnett v. Leuchars, 13 Law Times (N. S.) 495 (1865), an in-
junction was issued to protect the complainant’s trade-mark in fire-
works called “Pharaoh’s Serpents”; the court remarking that the
owner had “an exclusive right to a trade-mark or label, and that right
is to be regarded as his property.”

In Barrows v. Knight, 6 R. I. 434, 78 Am. Dec. 452 (1860) the right
to use the name Roger Williams as a trade-mark on cotton cloth was
sustained. The court said:

“‘Roger Williams,” though the name of a famous person long since dead, is,

as applied to cotton cloth, a fancy name, as would be, so applied, the names of
Washington, Greene, Perry, or of any other heroes, living or dead.”

In Merserole v. Tynberg, 36 How. Prac. (N. Y.) 14 (1868), the right
to use the name “Bismarck” as a trade-mark for a particular style of
collar was involved and the court declared that the complainants had
the right to appropriate the name for a new purpose, and, having done
so, “were entitled to avail themselves of all ‘the advantages of their
superior diligence and industry.” The defendant had insisted (4 Abb.
Prac. [N. S.] 412) that, as “Bismarck” was the name of a distinguish-
ed German citizen, Bismarck being then alive, no such exclusive right
" to the name could be successfully claimed by the complainants, for
the reason that the law did not permit the use by one man of the name
of another to the exclusion of the right to all others to use it.

In Goldstein v. Whelan (C. C.) 62 Fed. 124 (1894), the name “Na-
poleon” was used as a trade-mark. There was no intimation that the
name could not be used for that purpose, but the preliminary injunc-
tion was refused because the affidavits disclosed that the name had
been previously used by another, long prior to the use made of it by
the complainant, and for precisely the same purpose, to indicate a
brand of cigars. -

In Medlar & Holmes Shoe Co. v.\Delsarte Manufacturing Co., 63
N. J. Eq. 706, 61 Atl. 410 (1905), the New Jersey Court of Errors and
Appeals affirmed a decree of the Court of Chancery reported in 46
Atl. 1089, sustaining the right to adopt as a trade-mark for shoes the
name of “Delsarte.” The name was that of a French artist who be-
came celebrated for his theory of the method of exercise of developing
bodily grace and strength and the power of dramatic expression. The
Chancellor, in holding the complainants entitled to an injunction, said:

“I conclude that * * * the complainants have, as against the defend-
ants, the exclusive right to the word ‘Delsarte’ as a trade-mark.”

In Saxlehner v. Eisner & Mendelson Co., 179 U. S. 19, 21 Sup. Ct.
7,45 L. Ed. 60 (1900), the right to use the name “Hunyadi” as a trade-
mark seems to have been taken for granted. The court held that the
plaintiff had lost her right to the individual appropriation of the name
because of 20 years of inaction, in which the use of the word had
been permitted to numerous other importers. The use of the name by
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proprietors of similar articles for many years had made it public prop-
erty, and it was too late to resuscitate her original right.

In Castner v. Coffman, 178 U. S. 168, 20 Sup. Ct. 842, 44 L. Ed.
1021 (1900), the Supreme Court held that the name “Pocahontas” could
not be used as a trade-mark in the sale of coal. This was not be-
cause ‘“Pocahontas” was a distinguished historical personage, but be-
cause prior to its use there was a well-known Pocahontas coal re-
gion, and that fact made it impossible for the complainants to obtain
an exclusive right to use the name as against other parties mining and
selling coal from the same region.

In the Court of Paris in Dalbanne & Petit v. Coleuille & Co., 7 An-
nales, 414, both parties used the name “ILamartine” for a certain elixir.
The court on appeal said:

“There is no doubt that proper names, other than those of the manufac-
turer, can be employed like any other sign, as a distinct mark of industrial
products, and thus become veritable property, not as a title or mode of ap-
pellation, but as a commercial mark.”

In Brown on Trade-Mark (Ed. 1885) § 216, the author declares
there are many instances of fancy names of men becoming valid trade-
marks.

In Hesseltine on Trade-Marks and Unfair Trade (Ed. 1906) p. 15,
it is said that:

“The proper name of a distinguished historical personage may be a valid
trade-mark.”

In 28 American & English Encyclopedia of Law, p. 361, it is said:

“A trade-mark may consist of a fictitious or celebrated name, as that of a
famous person or thing, or some character or thing of history, fiction, or
fancy. Such names, thus used, are in truth arbitrary or fancy names.
Where, however, the name of a historical or celebrated person is also a geo-
graphical name, such name is not a good trade-mark, because, as is seen in an-
other section, geographical names cannot be monopolized by any one as
trade-marks, though they will receive a measure of protection as trade-names,
under the doctrine of unfair competition.

In 38 Cyc. p. 721, it is said that:

“Names of characters in fiction or mythology, or of celebrated imaginary
or historical persons, or things, constitute valid trade-marks, when used as
such, because they are arbitrary or fanciful and nondescriptive, unless, as
may be the case they have become generic and descriptive of quality, owing
to the manner of use and the general understanding.”

The law permits the adoption as a trade-mark of the name of a
person who has achieved fame and distinction, provided the name is
not descriptive of the quality or the character of the article or a
geographical name. In this case the name adopted is a famous Egyp-
tian historical character, who lived at least 1,000 years before the
Christian era. The name is one not generally in use in the United
States, and we can seé no objection to its adoption as a trade-mark.
If the word ever had a geographical significance, it has none now in the
United States. In Old Testament geography there may have been a
city of lower Egypt called “Rameses”; but no such place is found on
the map of Egypt in the Century Atlas, and no reason exists for de-
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nyinlf to these complainants their right to the protection of the trade-
mark,

Is the use of the name “Radames” by the defendant an infringement?
Similarity, not identity, is the test of infringement of a trade-mark.
Saxlehner v. Eisner & Mendelson Co., supra. If the words sound
alike, there is an infringement. 38 Cyc. 744. In the matter of trade-
mark infringement, each case must depend on its own peculiar cir-
cumstances and other authorities are of little help. Still it is some serv-
ice to note the holding of the courts in analogous cases. In Lambert
Pharmical Co. v. Kalish (C. C) 219 Fed. 323, “Listerine” was held
infringed by “Listerseptine.” In Fairbanks v. Ogden Company (D.
C.) 220 Fed. 1002, “Cottolene” by “Chefolene.” In United Lace Co.
v. Barthels Mfg. Co. (D. C.) 221 Fed. 456, “Beaded” by “Imbeaded.”
In American Lead Pencil. Co. v. Gottlieb (C. C.) 181 Fed. 178, “Knox-
‘all” by “Beats-all.” In Florence Mfg. Co. v. Dowd (C. C.) 171 Fed.
122 and 178 Fed. 73; 101 C. C. A. 565, “Keepclean” by “Sta-Kleen.”
In Enoch-Morgan v. Whittier Coburn Co. (C. C.) 118 Fed. 657, “Sa-

polio” by “Sapho.” In Little v. Kellam (C. C.) 100 Fed. 353, “Sorosis” °

by “Sortoris.” In Celluloid Co. v. Cellonite Co. (C. C.) 32 Fed. 94,
“Celluloid” by “Cellonite.” In Actien, etc., v. Somborn, 14 Blatch.
380, Fed. Cas. No. 496, “Appolinaris” by “Appolinus.” In Hostetter
v. Vowinkle, 1 Dill. 329, Fed. Cas. No. 6,714, “Hostetter” by “Hos-
tetler.” '

The word “Rameses” is commonly pronounced by the purchasing
public with the accent on the first syllable. And the ordinary pro-
nunciation of the word “Radames” by the purchasing public in like
manner is with the accent on the first syllable. It is possible that a
small portion of the public may give to “Radames” the Italian pronun-
ciation of the opera and put the accent on the last syllable. However
that may be, clearly we must be governed by the natural and ordinary
pronunciation given to the two words by the purchasing public. Gov-
erned by that test, the similarity in sound is such as might very easily
result in confusion. There is similarity in appearance as well as in
sound. “Rameses” and “Radames” certainly resemble each other in
appearance as closely as, if not more closely than, do some of the
names which were held to infringe in the above cited cases. T'o amount
to an infringement it is not necessary that the resemblance should be
sufficient to deceive experts, or persons specially familiar with the
trade-mark or goods involved. The cases show that it is immaterial
that a critical inspection and comparison discloses differences, or that
persons seeing the two trade-marks side by side would not be de-
ceived. It is enough that upon the whole there is a deceptive similarity
sufficient to deceive ordinary purchasers giving such attention as such
purchasers usually give to purchasing one article thinking it is the oth-
er. In our opinion such a deceptive similarity exists between “Rame-
ses” and “Radames.” .

Decree affirmed.

7/
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KELLY v. PENNSYLVANIA R. CO.
(Circult Court of Appeals, Third Circuit. December 26, 1916.)
No. 2157

COMMERCE €=227(8)—INJURIES TO SERVANT—EMPLOYERS' LIABILITY AcT—“E)-
PLOYED IN INTERSTATE COMMERCE.”

Proof that a railroad carpenter had been sent to repair a chute which
supplied coal to engines engaged both in interstate and intrastate com-
Inerce, the nature of the repairs not being shown, and that after waiting
a time at the yardmaster’s office to get a car of lumber shifted to the
chute, he started to walk toward the chute, and was run over by the
lumber car while it was being moved by a work train not then engaged
in any particular task, does not show that the carpenter was employed in
Interstate commerce, or in work so closely connected with it as to be
practically a part of it, and therefore does not establish a right to recover
under Employers’ Liability Act April 22, 1908, c. 149, 35 Stat. 65 (Comp.
St- 1913, §§ 8657-8665). .

[Ed. Note.—For other cases, see Commerce, Dec. Dig. &=27(8).

For other definitions, see Words and Phrases, First and Second Series,
Interstate Commerce.] :

In Error to the District Court of the United States for the Western
District of Pennsylvania; Charles P. Orr, Judge.

Action by Clara Kelly, as executrix of Elmer J. Kelly, deceased,
against the Pennsylvania Railroad Company. Judgment refusing to
take off a compulsory nonsuit, and plaintiff brings error. Affirmed.

Kincaid & Kincaid, of Corry, Pa., and Brooks & English, of Erie,
Pa., for plaintiff in error.

Thompson & Rossiter, of Erie, Pa., for defendant in error.

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir-
cuit Judges.

McPHERSON, Circuit Judge. The plaintiff is the widow and execu-
trix of Elmer J. Kelly, and is suing the Pennsylvania Railroad Com-
pany under the amended Act of 1908 to recover damages for her hus-
band’s death. On January 23, 1914, he was run over and instantly
killed in the company’s yard at Corry, Pa. The defendant is an in-
terstate carrier, and operates (among other branches) a line from Buf-
falo to Pittsburgh, this line running through the city of Corry.

The deceased was a foreman of carpenters on the Chautauqua di-
vision, which extends from Buffalo to Oil City, Pa., and had gone
to Corry for the purpose of making repairs of some kind to the coal
chutes and roundhouse in that city; these structures being used for
both kinds of business, interstate and intrastate. So far as appears,
Kelly did no work on the roundhouse, but sent one of his men to the
roof of that building, while he himself went to a signal tower in the
neighborhood, where he waited for an hour or two until he had ar-
ranged with the yardmaster to move a car of lumber to a track near
the chutes. This arrangement having been made, and the car having
been taken hold of by a work train consisting of an engine, a tool car,

@==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digeots & Indexes
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and a caboose, he walked from the tower toward the chutes in the
middle of the track, or close alongside, and while on the way was
run over by the train, which was backing toward him without a man
on the end thus presented. As the trial judge entered a nonsuit, we
assume the defendant’s negligence.

Kelly’s general duty required him to go over the division from time
to time in order to repair bridges, chutes, roundhouses, and other
structures. The chutes in question were used for coaling-the defend-
ant’s engines, of which some were used in the yard, and some on the
road. The tools on the work train were used wherever needed on
the division, but at the time of the accident they were not in use, and
their immediate employment was not in contemplation. The plain-
tiff’s contention is, of course, that both her husband and the defendant.
were engaged in interstate commerce at the time he was killed, and
the nonsuit is put on the ground that the evidence did not establish
the fact that Kelly was so engaged. The opinion of Judge Orr is as
follows:

This matter comes before the court upon a motion to take off a compulsory
nonsuit.

This action was brought under the Employers’ Liability Act of Congress,
and if there be jurisdiction in this court to entertain the suit, then such
jurisdietion must rest solely upon said act, because there is no diversity of
citizenship between the parties.

The facts, as they were developed by the testimony on the part of the
plaintiff are as follows: :

The decedent was in the employ of the defendant company, which is a
common carrier, operating, among others, a line of railroad from Buffalo,
in the state of New York, to Pittsburgh, in the state of Pennsylvania.

Decedent’s title and duties were those of a master carpenter or master
foreman of carpenters. He was required to engage in and oversee carpenter
work at different points along the line of railroad aforesaid, both in the
state of New York and in the state of Pennsylvania. On the day when he was
killed, he went from Titusville to Corry, where he met with his death. On
that day, therefore, he was wholly within the state of Pennsylvania. After
his arrival at Corry, he directed, and perhaps engaged in, certain work upon
the roof of a roundhouse which was used for the storage of engines, and in-
tended mot only, perhaps, to carry on the work upon the roof of the round-
house, but to repair a coal chute by means of which coal would be delivered
to the engines. Lumber was needed for this purpose. He went some dis-
tance from the place where he was working to the office of the yardmaster
at Corry to have the latter cause a certain car of lumber, which was then
upon the storage track in the yard, to be moved from stuch storage track up to
the point where the repairs were to be made. Owing to the fact that the shift-
ing engine used in the yard was then in use at another point, there was con-
siderable delay in the execution of the serwice which the decedent required.
During such period of delay, he remained in or near the yardmaster’s office.
A tool or repair train having come into the yargd, the yardmaster caused the
same to shift the car of lumber from the storage track up to the point where
the lumber was required. The decedent walked back in the direction of the
place where he intended to work on or along the track, and in some way was
struck by the ear which contained the lumber.

After the plaintiff’s evidence bad closed, the defendant made a motion to
dismiss the case for want of jurisdiction, alleging what may be briefly divid-
ed into two grounds: That the evidence did not show that the deceased was
engaged in interstate commerce; or that the defendant was engaged in infer-
state commerce at the time of the accident. The court sustained the defend-
ant’s motion. The trial judge, because of some knowledge of Pederson v. D,
L. & W. R. R., 229 U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. 1125, Ann, Cas. 19140,
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153, and yet not distinguishing that case from the case at hand, expressed
the view that the second reason in support of the motion was the stronger:
the opportunity for distinguishing that decision from subsequent decisions
of the Supreme Court being limited. Upon careful consideration, however,
the court is of the opinion that the first reason is perhaps the more substan-
tial, and that because the plaintiff’s evidence did not show that the decedent
was, at the time of the accident, engaged in interstate transportation, or work
so closely related to it as to be practically part of it, that therefore the
plaintiff was not entitled to maintain her action.

The case of Shanks v. D., L. & W. R. R. Co,, 239 U. 8. 556, 36 Sup. Ct. 188,
60 L. Ed. 436, L. R. A. 1916C, 797, is helpful. The test there laid down is
expressed in the following language:

“Having in mind the nature and usual course of the business to which the
act relates, and the evident purpose of Congress in adopting the act, we think
it speaks of interstate commerce, not in a technical legal sense, but in a prac-
tical one, better suited to the occasion (see Swift & Co. v. United States, 196
U. S. 375, 398, 25 Sup. Ct. 276, 49 L. Ed. 518), and that the true test of em-
ployment in such commerce in the sense intended is: Was the employé at
the time of the injury engaged in interstate transportation, or in work so
closely related to it as to be practically a part of it?”

That test is applied in that opinion to the facts of previous cases in that
court. That portion of the opinion relating to previous decisions where the
application of the test shows that the employé was not engaged in interstate
commerce is as follows:

“Without departing from this test, we also have held that the requisite em-
ployment in interstate commerce does not exist where a member of a switch-
ing crew, whose general work extends to both interstate and intrastate traf-
fic, is engaged in hauling a train or drag of cars, all loaded with intrastate
freight, from one part of a city to another (I1l. Cent. R. R. v. Behrens, 233
U. S. 473 [34 Sup. Ct. 646, 58 L. Iid. 1051, Ann, Cas. 1914C, 163]), and where
an employé in a colliery operated by a railroad company is mining coal in-
tended to be used in the company’s locomotives moving in interstate commerce
(Del.,, Lack. & West. R. R. V. Yurkonis, 238 U. S. 439 [35 Sup. Ct. 902, 59 L.
Ed. 1397]). In neither instance could the service indicated be said to be in-
terstate transportation, or so closely related to it as to be practically a part
of it.” '

The facts of the case itself are quite analogous to the facts in the case now
before the court. Shanks was employed in taking down and putting up fix-
tures in a machine shop conducted by the railroad company for repairing lo-
comotives used in interstate and intrastate transportation. It was held that
he could not maintain his action under the Employers’ Liability Act, although
on other occasions his employment related to interstate commerce. In a later
case (Chicago, Burlington & Quincy R. R. v. Harrington, 241 U. S. 177 [36
Sup. Ct. 517, 60 L. Ed. 941], decided May 1, 1916) the Supreme Court again
emphasizes the test to be applied in determining the nature of the employ-
ment in interstate commerce at the time of the injury to the employé. In
that case the railroad company insisted that the employé was engaged in inter-
state commerce, and that therefore the Employers’ Liability Act applied,
rather than the law of the state in which the action arose. In that case,
at the time the employé was killed he was engaged In causing the removal
of coal from storage tracks to the coal shed or chutes by which the same
would be delivered to locomotives in interstate hauls. The Supreme Court
held that the act of Congress did not apply, because there was no close or
direct relation to interstate transportation in the taking of the coal to the coal
chutes. What is there, then, in the case at bar from which it can be inferred
that Kelly was, at the time he was killed, engaged in interstate transporta-
tion? His engagement in causing the transfer of the lumber from the storage
tracks to the place where it was to be used does not connect him more close-
ly with transportation than Harrington’s engagement in taking coal from
the storage tracks to the coal chutes. In neither case was there such close
direct relation to interstate transportation as would require the application
of the provisions of the law.

238 F—T7
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Plaintiff’s decedent, therefore, not being engaged in interstate transporta-
tion, plaintiff could not maintain an action for his death in this court. It is
unnecessary to consider whether the railroad, at the time of Kelly’s death,
was engaged in interstate commerce. There were movements in interstate
commerce along the line of its railroad at other points than at Corry, but the
defendant, at that place, was not engaged in such transportation at that time.

Motion to take off the nonsuit is refused.

Not much need be added to what is thus said. The recent decision
of Railroad Co. v. Harrington, 241 U. S. 177, 36 Sup. Ct. 517,60 L. Ed.
941, seems to be clearly in point. Indeed, the present case is perhaps
the stronger, for beyond the fact that something was to be done to the
chutes we know nothing of its character or extent. It may have been
some inconsiderable matter, related only remotely to interstate trans-
portation, and, as the plaintiff was bound to show that it was “so close-
ly related to it as to be practically a part of it,” we think it plain that
in any aspect of the question the District Court was right in holding
that the case broke down for lack of proof.

The judgment is affirmed.

FLEITMAN v. McKINNON.
(Circuit Court of Appeals, Second Circuit. November 14, 1916.)
No. 68. '

1. BirLs AND NoTES €=2456—RIGHT OF ACTION—REPRESENTATIVE CAPACITY.
Plaintiff may sue, in his representative capacity as agent for the share-
holders of a bank, on a note payable to plaintiff, “agent for the sharehold-
ers” of that bank, though those words would be construed as merely
descriptio person® in a suit by plaintiff as an individual.
[Ed. Note.—For other cases, see Bills and Notes, Cent. Dig. §§ 1377-
1380, 1382-1392, 1394-14201%; Dec. Dig. €=456.] .

2. PLEADING €&=245(3)—AMENDMENT AT TRIAL—STATUTE. "

Under Rev. St. § 954 (Comp. St. 1913, § 1591), authorizing a, court at any
time to permit either party to amend any defect in the pleadings, the court
can at the trial of a suit by plaintiff, as agent for shareholders, on a note
payable to him as such agent, permit plaintiff to amend the complaint, so
as to allege delivery to, presentation, notice, and demand by, indebtedness
to, and prayer for judgment in favor of plaintiff in his representative ca-
pacity, instead of as an individual; those amendments, if necessary, being
merely matters of form, which could not have surprised defendant.

[Ed. Note.—For other cases, see Pleading, Cent. Dig. §§ 658, 659; Dec.
Dig. &=245(3).] .

In Error to the District Court of the United States for the Southern
District of New York.

Action by John W. McKinnon, as agent for shareholders of the Na-
tional Bank of North America in New York, against Lida M. Fleitman,
as administratrix of the estate of F. Augustus Heinze, deceased. Judg-
ment for plaintiff, and defendant brings error. Affirmed.

This cause comes here on writ of error to the United States District Court
for the Southern District of New York in respect of a judgment entered there-
in on December 30, 1915, in favor of the defendant in error, hereinafter called
plaintiff, in the sum of $91,682.04.

&=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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The National Bank of North America in New York is a national banking
corporation, organized under the laws of the United States. On October 21,
1908, the plaintiff was duly elected the agent for shareholders to wind up
the affairs of the bank. He duly qualified as such agent and became possessed
of all the assets. It appears that one F. Augustus Heinze made and deliver-
ed to plaintiff a note, the essential part of which, so far as the questions here
involved are concerned, is as follows:

+$80,000.00 New York, Mar. 10, 1909.
. “Six months after date I promise to pay to J. W. McKinnon agent for
shareholders Nat. Bank of North Am. or order, eighty thousand 09/, dol-
lars for value received, with interest at 6 per cent per annum, having deposited
with as collateral security
15,000 shares Ohio Cop. Co stock
$20,000 par Ohio 1st Mort Bonds .
with authority to sell the same, or other security subsequently substituted, at
the Board of Brokers, or at public or private sale, at their option, on the per-
formance of this promise and without further notice, applying the net pro-
ceeds to the payment of this note, including interest, and accounting to me for
the surplus, if any. In case of deficiency, I promise to pay to said J. W. Me-
Kinnon the amount thereof, forthwith after such sale, with legal interest.
“P, Aug. Heinze.”

Thereafter, and on November 4, 1914, Heinze died, and the plaintiff in
error, hereinafter called defendant, was appointed administratrix by the Sur-
rogate’s Court of Saratoga County, in the state of New York. The plaintiff
duly presented to the defendant a claim on account of the above note, for
$87,444.84, the whole of which claim was rejected.

Thereupon this action was brought to recover the amount due and owing
on the note after deducting certain payments, which had been made at divers
times between October 5, 1910, and March 3, 1913, and which left a balance
unpaid of $71,946.67. The judgment recovered was for that amount, together
with the interest, $20,145.07, less $450, and costs in the sum of $40.30.

Rockwood & Haldane, of New York City (Charles A. Winter, of
New York City, of counsel), for plaintiff in error.

Van Vorst, Marshall & Smith, of New York City (Arthur B. Bren-
ner, of Brooklyn, N. Y., and John Howard Keim, of New York City,
of counsel), for defendant in error.

Before COXE, ROGERS, and HOUGH, Circuit Judges.

ROGERS, Circuit Judge (after stating the facts as above). [1] The
first question which this case presents is whether the plaintiff suing “as
agent for shareholders of the National Bank of North America,” can
maintain an action on a note payable to “J. W. McKinnon, Agent for
‘Shareholders Nat. Bank of North Am.” The defendant’s contention
is that the words “Agent for Shareholders Nat. Bank of North Am.”
are mere descriptio personz, which may be disregarded as without legal
significance, that the legal title to the note is in McKinnon individually,
and that therefore the action is not maintainable. We are not able to
take this view of the matter.

The courts have held that where a note is payable to the order
of a named person, with the official designation written after his
name, as “A. B, President,” his designation as officer may be dis-
regarded as merely descriptio personz, and that he may sue in
his own name individually on the note. And they have also held that
the note may in such a case be sued on by the corporation, and that
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without any indorsement having been made to it by the officer. In 8
Corpus Juris, page 840, the rule is stated as follows:

“A bill or note made payable to a corporate officer or agent may be sued
on by the corporation as the real party in interest, although an action by the
officer in his own name has been sustained, he having the legal interest and
nis designation as officer being regarded.as merely descriptio personz; and
this rule has been applied so as to authorize suits by the officers of unincor-
porated associations or joint-stock companies. So an officer of a corporation
may sue in his own name on a negotiable instrument transferred to the cor-
poration by an indorsement in blank.”

It seems to be established law that, when the name of a payee is
followed by words showing the payee’s connection with a banking in-
stitution, as where a note runs to “A. B., Cashier,” the obligation is
payable to the bank as a matter of law, and the bank may sue upon it.
In Bank of New York v. Bank of Ohio, 29 N. Y. 619, the instrument
was payable to the order of “D. C. Converse, Esq., Cashier,” and the
court declared that “a bill drawn to D. C. Converse, cashier, is in judg-
ment of law payable to the bank of which he is the officer.”

In First National Bank v. Hall, 4 N. Y. 395, 4 Am. Rep. 698, a
draft was payable to the order of “J. E. Robinson, Cashier.” The draft
had not been indorsed by Robinson to the bank, and yet the bank was
allowed to maintain an action upon it. The court declared that the
position of the parties is the same as if the draft had been made pay-
able to the plaintiff by name instead of its cashier, and no indorsement
was necessary to give it the position of a bona fide holder or to enable
it to sue.

In Baldwin v. Bank of Newbury, 1 Wall. 234, 17 L. Ed. 534 (1863),
the court held that a bank could maintain an action on a note payable
to the order of “O. C. Hall, Esq., Cashier.” The principle is, the court
said, that the promise should be understood according to the intention
of the parties. If the undertaking was to the corporation, it should
be declared on and treated as a promise to the corporation, and parol
evidence would be admissible to show that the person designated “cash-
jer” was in fact at the time the cashier, and that he acted as such in
taking the note, it being intended as a promise to the corporation. .And
the court added:

“Mr. Parsons, says, if a bill or note is made payable to ‘A. B., Cashier,’
without any other designation, there is autbority for saying that an action
may be maintained upon it, either by the person therein named as payee or
by the bank of which he is cashier, if the paper was actually made and re-
ceived on account of the bank; and the authorities cited by the author fully
sustain the position.”

The cases are numerous which hold that a bank may sue upon paper
made payable to its cashier by his official title although he has not in-
dorsed the paper. Commercial Bank v. French, 21 Pick (Mass.) 486,
32 Am. Dec. 280; Stamford Bank v. Ferris, 17 Conn. 259; Nave v.
I ebanon First National Bank, 8 Ind. 204; Garton v. Union City Na-
tional Bank, 34 Mich. 279; Pratt v. Topeka Bank, 12 Kan. 570; 7 Cyc.
559. And in a number of cases it is held that the government may
bring suit in its own name on a bill or note belonging to it, although it
is made payable to the treasurer of the United States or other public
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officer. Dugan v. U. S., 3 Wheat. 172, 4 L. Ed. 362. The same prin-
ciple has been applied to a state. People v. Bank of North America,
75 N. Y. 547; Esley v. Illinois, 23 Kan. 510. And also a county. See
11 Cyc. 607. :

In the case at bar, the note, having been made to “J. W. McKinnon,
Agent for Shareholders Nat. Bank of North Am., or order,” belonged
to J. W. McKinnon as agent for shareholders, and might be sued upon
by him as such agent; it being alleged and proved that he had been
appointed and qualified as the agent for the shareholders and was act-
ing in that capacity at the time of suit. The same principle is to be
applied to the case as would be applied to a note made “to A. B,
Cashier.” As such a note would be the property of the bank, and
could be sued on by it, so this note belongs to the office which McKin-
non occupies.

[2] This brings us to a second question, which was argued at some
length, and which involves the right of the cdurt to allow amendments
to the complaint to be made at the trial. At the close of the testimony
counsel for plaintiff asked to be allowed to amend his complaint to
conform to the proof. The original complaint declared that Heinze
had delivered his promissory note to the plaintiff. The amendment
proposed was that it be made to read that the note was delivered “to
the plaintiff as such agent for shareholders.” It was also proposed to
add the following paragraph:

“Qaid note was given in settlement of certain claims against said F. Augus-
tus Heinze, which at the time of the appointment of Charles A. Hanna as re-
ceiver of the National Bank of North America in New York were assets of
said bank, which claims were later duly transferred to said Charles A, Han-
na as such receiver, and by him as such receiver were duly transferred to
plaintiff as agent for shareholders of the National Bank of North America in
New York. Plaintiff has at all times since the delivery of said note held it,
and still holds it, as agent for shareholders as aforesaid.”

The original complaint stated that “the plaintiff duly presented to
the defendant a claim on account of the said promissory note,” etc.
This it was proposed to amend to read “the plaintiff as such agent duly
presented,” etc. The original complaint read, “The defendant served
notice in writing upon plaintiff that she rejected the said claim,” etc.
This it was proposed to amend to read, “The defendant served notice
in writing upon plaintiff as said agent that she rejected said claim.”
The original complaint read, “There is now due and owing on said
note to the plaintiff from the defendant.” This it was proposed to
amend to read, “There is now due and owing on said note to the plain-
tiff as said agent from the defendant.” The original complaint read,
“Plaintiff demands judgment against the defendant.” This it was
proposed to amend to read, “Plaintiff as said agent demands judgment
against the defendant.”

All these amendments the court allowed to be made over the objec-
tion of the defendant. And their allowance has been assigned for error.
If we assume for the purposes of the case that the original complaint
was defective in the particulars in which the above amendments were
made, we should nevertheless have no difficulty in holding that the court
was not in error in allowing the amendments to be made. The amend-
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ments were within the discretion of the court. See United States Re-
vised Statutes, § 954 (Comp. St. 1913, § 1591). In allowing them to be
made the court served the ends of justice. To have refused their al-
lowance under the circumstances would have been to adhere to a prac-
tice no longer in favor which sacrificed justice to technical rules. The
original pleading did not mislead the defendant to her prejudice, as
the amendments did not in any way change the note upon which the
action was brought. The evidence clearly showed that the plaintiff
was suing in a representative capacity.

In this case there was no abuse of discretion in allowing amendments
to be made which conformed the pleadings to the proof. No doubt it
might be reversible error in some cases to amend a complaint to con-
form to evidence not admissible under the original complaint, and which
was objected to and admitted under exceptions. But the cases in which
that would be true would be confined to amendments which affected
stitbstantial rights going to the actual merits of the case. The right to
make amendments which do not affect substantial rights and go to the
actual merits of the case should not be denied upon the theory that it
involves an invasion of the other party’s right to the benefit of his ex-
ception.

Judgment affirmed.

HUDSON NAYV. CO. v. JOYCB.
(Circult Court of Appeals, Second Circuit. November 14, 1916.)
No. 51.

1. LANDLORD AND TENANT &=88(1)—LEASE—“RENEWAL.”

Defendant, through plaintiff’'s efforts, secured a ten-year lease of a
pier from a city, with the privilege of renewing it for a similar period on
giving notice of its desire before the expiration of the lease, and sublet
one-half of the pler to another company with a like privilege of renewal.
Defendant agreed to pay plaintiff as compensation for his services a cer-
tain sum annually during the term of the lease and during the renewal
thereof, if renewed. At the end of the term, defendant did not desire
to renew, but its sublessee did, and secured a mandatory injunction re-
quiring defendant to give notice of the exercise of its option to renew.
While an appeal from that injunction was pending, the parties compro-
mised by defendant assigning its lease to the other company, to whom the
city then gave a new lease for ten years on the same terms. Held, that
the new lease was a renewal of the original lease; a “renewal” being a
revival or rehabilitation of an expiring subject.

[Ed. Note.—For other cases, see Landlord and Tenant, Cent. Dig. §§ 279,
280; Dec. Dig. &=88(1).

For other definitions, see Words and Phrases, First and Second Series,
Renewal.]

2. PRINCIPAL AND AGENT @81(4)——00MPENSATION—‘RENEWAL OF LEASE.
Though that renewal was not with defendant, sq as to entitle plaintiff to
his compensation during the extended term, a renewal with defendant
was effected when it gave the notice of exercising its option for renewal,

@=For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes



HUDSON NAV. CO. V. JOYCE 103

though stating that it was given in obedience to the injunction, and
plaintiff’s rights to his compensation were thereby established.

[BEd. Note.—For other cases, see Principal and Agent, Cent. Dig. §§
196-198; Dec. Dig. ¢&=81(4).]

Ward, Circuit Judge, dissenting.

In Error to the District Court of the United States for the South-
ern District of New York.

Action by Henry L. Joyce against the Hudson Navigation Com-
Eany. Judgment for the plaintiff, and defendant brings error. Af-

rmed.

A corporation, to whose rights the Hudson Navigation Company (plaintiff
in error and defendant below) succeeded, received from the city of New York,
through the commissioner of docks, a lease dated May 9, 1904, of the wharf-
age, etc., of certain pier on Manhattan Island for the term of ten years. This
lease provided that “if at any time not less than three months before the ex-
piration of the term [of ten years, the lessee] shall give to the [city of New
York] notice in writing by service thereof on the commissioner of docks of its
desire that this present lease and grant shall be renewed * * * [the city
of New York] shall and will again lease, assign, and farm let [the property
aforesaid] for a further term of ten years.”

This lease had been negotiated by Joyce (defendant in error and plaintiff
below) for the purpose of dividing the pier or the use thereof between the pred-
ecessor of the Hudson Company and the Central Railroad of New Jersey.
Accordingly, and on or about August 5, 1904, the Hudson Company’s predeces-
sor, with thé consent of the city, subleased (by instrument dated May 11,
1904) one-half of the said pier to the Central Railroad, and in the same docu-
ment covenanted with that railroad company “that if at any time before the
expiration of the term of these presents [i. e., the sublease which was coter-
minous with the lease by the city] the [Central Railroad] shall give to the
[Hudson Company] notice in writing of its desire that this present lease and
grant shall be renewed, then and in that case the [Hudson Company] shall
and will again lease, demise, and farm let unto the [Central Railroad], for a
further term of ten years, the said one-half of said pier.”

The pier in question having thus been secured, one-half to the Hudson
and one-half to the railroad company, for the same period of ten years, with
a covenant on the part of the city to renew at the request of the Hudson
Company, and a similar covenant on the part of the latter company to renew
at the request of the railroad company—all in accordance with the intent of
both corporations in employing Joyce to secure the lease—an agreement
was executed between the Hudson Company and Joyce, reciting the substance
of the foregoing statement and binding the Hudson Company to pay Joyce,
in consideration of his services, $2,200 a year “during the term of said lease
of ten years,” and further agreeing “that in the event of a remewal of said
lease by the city of New York with the [Hudson Company] for a further term
of ten years to pay to [Joyce]l the sum of $2,200 a year * * * 1in each
and every year during the term of said renewal lease of ten years.”

In due time, and in accordance with its contract with the Hudson Company,
the Central Railroad notified that corporation that it desired to renew its sub-
lease. The Hudson Company, however, did not wish to use the pier any
longer, and declined to exercise the option which it held from the city of New
York. Thereupon the Central Railroad began an action in the Supreme Court
of this state against the Hudson Company and the city, and therein obtained
a preliminary mandatory injunction requiring the Hudson Company to exer-
clse the option aforesaid, upon the ground that by the sublease of 1904 the
Central Railroad had an absolute right to enjoy the premises for the period
of a renewal lease and the Hudson Company had covenanted to procure for it
such right or estate.

In pursuance of this mandate the Hudson Company on July 22, 1914, served
upon the then commissioner of docks a formal notification that it did desire
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and request “a renewal of its said lease, dated on or about May 9, 1904,
* % * yunder the terms and conditions provided in the said lease.” It
was stated in this document that the notification was given in pursuance of
the injunction aforesaid and under compulsion thereof.

The cause in question then proceeded to trial, and a judgment was entered
declaring that the Central Railroad, by its notification of a desire for a renew-
al of the sublease, had become “absolutely entitled” thereunto, and requiring
the Hudson Company to “make, execute, and deliver” to the Central Railroad
“such renewal lease for such renewal term.” The judgment further required
the city of New York to make, execute, and deliver to the Hudson Company a
renewal lease for the whole pier in pursuance of the notification or request
heretofore referred to and executed under compulsion of the mandatory in-
junction aforesaid.

This judgment or decree having been entered, and an appeal taken there-
from vy the city, the matter was settled between all the parties thereto, and
the appeal'abandoned. By written stipulation the Hudson Company agreed to
assign the lease of 1904, affecting the entire pier property in question, to the
Central Railroad, specificaily including in such transfer or assignment “all
rights which have accrued to the [Hudson Company] under the said lease,
including the right or privilege of a renewal term of ten years.”

Thereupon Joyce brought this suit, setting forth in substance the proceed-
ings aforesaid, alleging an absolute refusal on the part of the Hudson Com-
pany to make any payments to him after the expiration of the original ten-
year lease, and demanding judgment for the whole amount of his commission
or recompense for the ten-year renewal period, at $2,200 a year. At the close
of the testimony both parties moved for a directed verdict. Such verdict
was directed for so much of Joyce's annual payment as was due when suit
was brought, together with interest. This writ was taken to the judgment en-
tered in accordance with said direction.

Stuart G. Gibboney, of New York City, for plaintiff in error.
Abraham 8. Gilbert, of New York City, for defendant in error.

Before COXE, WARD, and HOUGH, Circuit Judges,

HOUGH, Circuit Judge (after stating the facts as above). [1] This
action is not on any lease, but solely upon an agreement between the
Hudson Company ' and Joyce, whereby, for good consideration, the
latter was to receive certain money annually “in the event of a renewal
of said lease by the city of New York with [Hudson Company] for a
further term of ten years.”” The sole question presented is whether
such renewal ever took place, That there was a renewal we do not
doubt. The meaning of that word has been considered in Carter v.
Brooklyn Life Ins. Co., 110 N. Y. at page 22, 17 N. E. 396, and held
to signify the revival or rehabilitation of an expiring subject; a
description most appropriate in this case, where the leasehold estate
finally vested in the Central Railroad was exactly that created by the
lease of 1904, with the reddendum clause changed as contemplat-
ed in the original contract. The “renewal” contemplated was some-
thing that was to grow out of the original lease, and be governed
by its terms, and that is exactly what was finally executed and delivered
to the Central Railroad. Equally, if not more, persuasive is the fact
that in the terms of settlement of the action promoted by the railroad
company all parties thereto called the lease that should be and was

1-The agreement was with the predecessor of this corporation, but for con-
venience the defendant is named as having been concerned in the matter from
the beginning, :
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delivered a “renewal” of the original; and they must be held to have ac-
curately described their own act. '

[2] There remains, however, the objection that such renewal was
never made with or to the Hudson Company, and therefore a condition
precedent vital to Joyce’s claim was never fulfilled. As between the
city and the Hudson Company the one thing needful to produce a re-
newal was the timely service of notice and demand. This was given;
and that it required a mandatory injunction to produce it is immaterial,
for it is elementary that what was done under the valid and unreversed
order of a competent court must be held to have been rightly done,
and to be such an act as any well-disposed and honest citizen would be
glad to do. .

The rights of all parties to the old lease, including the Central Rail-
road, were fixed when the Hudson Company served the notice of July
22, 1914. Doyle v. Hamilton Fish Corp., 144 App. Div. 135, 128 N. Y.
Supp. 898; Mattlage v. McGuire, 59 Misc. Rep. 28, 111 N. Y. Supp.
1083; Underhill, L. & T. p. 1365. But it is said that Joyce was no
party to that instrument, and his claim was not advanced by this res
inter alios acta. It is true that Joyce’s rights depend, not on any estate
carved out of the leasehold for him, but on a separate agreement to
pay him for procuring the lease; his remuneration to be increased if
such estate continued in being beyond the term originally conveyed by
the city of New York. There is nothing in the contract with Joyce to
the effect that he shall be paid for the renewal term (which grew out
of his efforts as truly as out of the original lease) only if the Hudson
Company wanted it or enjoyed it. His compensation depends on
whether there ever was a renewal of lease “by the city of New York
with the [Hudson Company).”

It is plain that there was such renewal in legal contemplation the
moment the Hudson Company exercised its option, i. e., served the
notice of July 22, 1914, for nothing further was necessary to secure
the formal paper called a renewal lease. The relations of all parties
would thereafter have been the same had no further paper writings ever
been executed. Under the contract in suit, Joyce need not care whether
the Central Railroad ever got a lease or not, nor whether the Hudson
Company assigned anything; it is enough for him that on July 22, 1914,
the defendant lawfully assumed the position of the city’s tenant for an-
other ten years; that of itself was a “renewal with” the Hudson Com-
pany, because then and there the relation of landlord and tenant for the
new term sprang into existence. The subsequent apparatus of papers
merely made a record of an existing legal relation.

As Joyce’s claim became ripe, by the exercise (under lawful and
righteous compulsion) of the Hudson Company’s option, the judgment
below was right, and is affirmed, with costs.

WARD, Circuit Judge (dissenting). The material provision of the
agreement of August 4, 1904, between the Citizens’ Steamboat Com-
pany of Troy and the plaintiff, Henry L. Joyce, is as follows:

“Now, therefore, this indenture witnesseth: That, the said party of the

first part, in consideration of the services rendered by the said party of the
second part in and about securing said lease from the city of New York, and
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in securing the said Central Railroad Company of New Jersey as a tenant
for said part of said pier, hereby covenants and agrees to pay to the said
party of the second part, the sum of two thousand two hundred dollars
($2,200) a year, during the term of said lease of ten years, in equal quarterly
payments in each and every year; and the said party of the first part further
covenants, in the event of a renewal of said lease by the city of New York
with the said party of the first part for a further term of ten years, to pay
to the said party of the second part the sum of two thousand two hundred
dollars ($2,200) a year, in equal quarterly payments, in each and every year
during the term of said renewal lease of ten years.”

The plain meaning of the foregoing language seems to me to be that
in case of a reriewal of the lease to the Citizens’ Company it will make
the quarterly payments to Joyce. This is also the reasonable construc-
tion, because it is difficult to see why the Citizens’ Company should
agree to pay after it had, by assignment or otherwise, lost all enjoyment
of or interest in the premises. At the expiration of the original lease,
the Citizens’” Company had been wound up and dissolved, so that no
renewal ever was made or could have been made to it. Therefore I
think no cause of action ever accrited to the plaintiff under the agree-
ment. .

The Hudson Navigation Company, however, had by virtue of an
independent agreement assumed all obligations of the Citizens’ Com-
pany, and as assignee of the original lease was bound to renew the sub-
lease of the south half of the pier to the Central Railroad Company of
New Jersey. It could not do this without getting a renewal from the
city. Assuming, for the purposes of argument, that it would have been
liable to Joyce if it ever did get such a renewal, it never did get one
Its notice to the city of intention to renew, or its liability to the Cen-
tral Railroad Company to renew, the sublease, or the judgment in the
state court that the city should renew, do not constitute a renewal. So
it is equally beside the point that the state court might eventually have
compelled a renewal. It never did, The parties to the suit, notwith-
standing the judgment, could agree upon a wholly different settlement
without consulting the plaintiff, Joyce, and pending the appeal of the
city from the judgment, they did so; the Central Railroad Company
of New Jersey taking from the city a lease of the whole pier at the
agreed advance of rent and upon certain other different considerations,
while the Hudson Navigation Company stepped out entirely.

As there never was a renewal of the lease to the Citizens’ Company,
or to the Hudson Navigation Company, I think the plaintiff had no
cause of action, and that his complaint should have been dismissed.
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TOWLE et al. v. PULLEN et al.

(Circult Court of Appeals, Seventh Circuit. August 29, 1916. On Petition for
Rehearing, December 4, 1916.)

No. 2344.

1. PARTITION &=39—SUIT—FORFEITURE.

Ag the Illinois statutes require complainants in a partition suit to make
all parties defendant who have any interest or alleged interest in the land
in controversy, defendants, who were joined and claimed a leasehold in the
property sought to be partitioned, cannot defeat partition on the ground
that, as complainants asserted their leasehold had been forfeited for non-
performance of covenants, the suit was one to enforce a forfeiture; for
equity, having taken jurisdiction of the proceeding for partition, could
dispose of that portion of the suit involving the forfeiture.

[Ed. Note—For other cases, see Partition, Cent. Dig. §§ 93-96; Dec.
Dig. &=39.]

2. LANDLORD AND TENANT &==157(1)—CONDITIONS—WAIVER OF CONDITIONS.

Where a lease, which reserved an annual rental of $3,000, required the
lessees to erect before 1893 a temporary building on the demised premises,
costing not less than $7,000, and to erect a permanent building by 1898,
costing not less than $50,000, and the two covenants were wholly separate,
the lessor being given different remedies for breach, the fact that the
lessor received rent after 1898, though the lessee had not complied with
the building covenant, does not establish a waiver precluding the lessor
from subsequenty asserting a forfeiture on the lessee’s failure, after
notice pursuant to the lease, to erect the permanent building according to
the covenant.

[Ed. Note.—For other cases, see Landlord and Tenant, Cent. Dig. §§
571, 572; Dec. Dig. ¢=157(1).]

3. LANDLORD AND TENANT €=157(1)—CoVENANTS—ENFORCEMENT—LACHES.

In such case, where the building covenant provided that, in event of
failure, the lessors might declare forfeiture at any time upon the lessees’
failure to comply therewith after having received 90 days’ notice, the
fact that the lessors delayed demanding enforcement for nearly 15 years
does not show that the lessors were guilty of laches precluding subse-
quent enforcement, particularly where the demised premises did not at
the outset show such availability for renting purposes as was contem-
plated.

(Bd. Note.—For other cases, see Landlord and Tenant, Cent. Dig. §§
571, 572; Dec. Dig. ¢=157(1).]

4. LANDLORD AND TENANT &=157(1)—COVENANTS—INSISTENCE UPON EsSTOP-
PEL.

In such case, notwithstanding the lessors for a considerable time did
pot demand the full amount of the reserved rent, they are not estopped
from subsequently insisting upon performance of the building covenant;
the tenant having been in no wise injured by delay, not having changed
his position after erecting the first temporary building.

[Ed. Note.—For other cases, see Landlord and Tenant, Cent. Dig. §§
571, 572; Dec. Dig. &=157(1).]

On Petition for Rehearing.

5. APPEAL AND ERROR ¢=169—REVIEW—FRESENTATION OF GROUNDS IN COURT
BELOwW.
A contention not urged in the trial court cannot be considered on ap-
peal.
[Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. §§ 1018
1034; Dec. Dig. ¢&=169.]

@=>For other cases see same topic & KEY-NUMBER. in all Key-Numbered Digests & Indexes
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6. LANDLORD AND TENANT &294(3)—LEASES—TERMINATION.

Where lessees breached a covenant entitling the lessors to terminate,
notice to terminate is sufficient, though not signed by one of the lessors,
who was also a lessee, for any other rule would render the lessors power-
less to enforce a compliance with the covenant.

[Ed. Note—For other cases, see Landlord and Tenant, Cent. Dig. §§
318-319; Dec. Dig. €=94(3).] ’

7. LAXDLORD AND TENANT €=152(3)—COVENANTS-—CONDITIONS.

Where a lease reserving an annual rental required the lessees to erect
before the year 1893 a temporary building on the demised premises, costing
not less than $7,000, and to erect a permanent building by 1898 costing not
less than $50,000, which building should be maintained, the lessor being
entitled in case of default in such covenant to terminate the lease, should
the default continue 90 -days after notice, the provisions for a building
and the maintenance of the same, as well as the clause protecting the
lessor, constitute a continuing obligation.

[Ed. Note.—For other cases, see Landlord and Tenant, Cent. Dig. §§
540, 547, 551; Dec. Dig. &=152(3).]

Appeal from the District Court of the United States for the East-
ern Division of the Northern District of Illinois.

Bill by George Pullen and Mary F. Antes, as surviving trustees
under the will of Lloyd T. Pullen, deceased, and others, against John

R. Towle and others. From decree for complainants, defendants ap-
peal. Affirmed.

Appellees, being the plaintiffs in the court below and herein so termed,
brought this action against the appellants, herein termed the defendants, to
secure a partition of land of which they were part owners and to remove as
a cloud upon the title a certain outstanding and recorded lease which it was
claimed had been terminated by prior notice for breach of its conditions.
From a decree entered in accordance with the prayer of the complainants’ bill,
defendants appeal.

The chief controversy in this court arises over that portion of the decree
which adjudged the lease to be terminated.

On December 12, 1892, the then owners of the land in controversy, being
vacant Chicago property, executed a lease to John R. Towle and Herbert A.
Morse for 99 years, which'lease contained a provision for the erection of a
$50,000 building on the lot on or before January 1, 1898. The annual rental
was $3,000. - )

The lease read, in part, as follows:

“Said parties of the second part, in consideration of the granting of this
lease, and as security for the payment of the rents herein reserved, and the
performance of the covenants and agreements herein contained on their parc
to be kept and performed, further covenant and agree to cause to be erected
upon said demised premises, and to pay therefor so that the same shall be
free of all mechanic’s liens, on or before the first day of January, in the
year 1898, a building covering the entire frontage of said demised premises,
having a height of not less than three stories, and costing not less than $50,-
000.00, which building shall be completed and ready for occupancy on or before
the first day of January in the year 1898.

“And said parties of the second part covenant and agree that they will on
or before the first day of May, in the year 1893, expend upon said demised
premises in the construction of a temporary building to be erected thereon,
covering the whole frontage thereof, not less than $7,000.00.”

Instead of erecting a temporary building to cost not less than $7,000, a
two-story building, somewhat more permanent in character and cosfing about
$16,000, was erected thereon. The three-story building to cost not less than

&=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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$50,000 and to be erected by January 1, 1898, was never placed upon the
premises.

The lease further provided as follows:

«1t is expressly agreed that no notice or demand shall be necessary in case
of default in the payment of rent, but that default for ninety days in the
payment of any installment of rent hereunder, shall entitle said lessors to
terminate this lease, without any demand therefor or notice to said lessees.”

The lease further provided as follows:

“And the said parties of the second part further covenant and agree
« % = that * * #* if default shall be made in the covenants herein,
as to rebuilding, repairing, insuring, or in any of the other covenants herein
contained to be kept, observed and performed, by the parties of the second
part, or their assigns, and such default shall continue 90 days after notice
thereof in writing to the parties of the second part, it shall and may be
lawful for the parties of the first part, at their election, to declare the said
term ended, ete., ete.”

On May 20, 1910, lessors made written demand upon lessees that the
building called for in the lease be constructed, and by the same instrument
notified lessees that the lease would be terminated if the demand was not
complied with, in 90 days. Lessors, on February 29, 1912, notified lessees that
they declared the lease terminated and demanded possession of the property.
Lessees offered no excuse for their failure to construct the $50,000 building
called for in the lease.

Defendants, in seeking to reverse that part of the decree denying to the
jeaseholders any and all interest in the premises, rely upon waiver, estoppel,
and laches. Defendants also contend that the bill should be dismissed because
the plaintiffs are asking a court of equity to enforce a forfeiture.

Edwin M. Ashcraft, of Chicago, I, for appellants.
Horace Kent Tenney, of Chicago, Ill,, and Edgar L. Wood, for
appellees.

Before MACK, ALSCHULER, and EVANS, Circuit Judges.

EVANS, Circuit Judge (after stating the facts as above). [1]
Defendants’ first contention, that the District Court erred in refusing
to dismiss the bill because the plaintiffs in this action sought to en-
force a forfeiture in a court of equity, is untenable.

This action is not one to enforce a forfeiture, but is an ordinary
partition suit brought by certain landowners against defendants, also
. landowners, or claiming an interest in the property. The chief pur-
pose of the action being to partition the land of, in case of failure to
do so, to sell the property, the court is empowered to fix the rights
of the parties interested, as well as those claiming to have an in-
terest therein.

The statutes of Illinois, like the statutes of nearly all other states,
require plaintiffs in a partition action to make all parties defendants,
who have any interest or alleged interest in the real estate in contro-
versy, and also empower the court which has jurisdiction of such
partition suit to determine the rights and claims of all such parties
in and to the real estate. Many questions are thus determined in
the ordinary partition action. - 30 Cyc. 238: Rann v. Rann, 95 Ill. 433;
Crowley v. Byrne, 71 Wash. 444, 129 Pac. 113.

A court of equity having jurisdiction for the main purpose of the
bill will exercise it generally, and will dispose of all questions arising
between the parties, whether such questions are legal or equitable. It
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might well be said that such jurisdiction of the court of equity to dis-
pose of the legal questions is an incidental one. Courts of equity in
actions other than partition suits have frequently determined legal
issues, including forfeitures, when such issues were incidental to the
determination of the main issue, which was purely equitable. Gun-
ning v. Sorg, 214 Ill. 616, 73 N. E. 870; Pendill v. Union Mining
Co., 64 Mich. 172, 31 N. Wi 100; Big Six Development Co. v.
Mitchell, 138 Fed. 279, 70 C. C. A. 569, 1 L. R. A. (N. S.) 332; Brews-
ter v. Lanyon Zinc. Co., 140 Fed. 803, 72 C. C. A. 213.

[2] Defendants’ contention that plaintiffs waived their right to
terminate the lease for failure to construct the building by the ac-
ceptande of accrued rent after January 1, 1898, is also untenable. The
payment of rent was an obligation which the lessees assumed en-
tirely separate and distinct from their obligation to build the three-
story building referred to in the lease. The requirement that the
lessees construct a permanent building was a continuing obligation.
It was inserted for the purpose of furnishing additional security to
the landlords. The acceptance of rent would not waive plaintiffs’
right to terminate the lease for subsequent failure to comply with the
terms of the lease. Mulligan v. Hollingsworth, 99 Fed. (C. C.) 216;
Robbins v. Conway, 92 Ill. App. 173; Gluck v. Elkon, 36 Minn, 80,
30 N. W, 446.

The correspondence between the lessees and the representative of
the landlords shows conclusively that no waiver was ever intended
to result from the acceptance of the rent. On the other hand, the
only fair inference that could be drawn from the correspondence was
that the right to insist upon the enforcement of the building clause
in the lease was at all times recognized by all parties.

[3, 4] Defendants’ claims that plaintiffs were guilty of laches, and
were estopped to insist upon a forfeiture of the lease for failure
to comply with this clause, are without merit. The plaintiffs were
not guilty of laches. They may have been overindulgent. But ten-
ants cannot set up such leniency as a bar to the landlord’s rights.

No estoppel can result therefrom because the record fails to show
any prejudice which the tenants suffered by reason of the landlords’
leniency in extending time of payment or in their failure to insist
upon an earlier termination of the lease,

The testimony shows that the tenants did not receive in the early
nineties the amount of rent that they expected would come from the
subleasing of the property. During those years of hardship the land-
lords temporarily accepted a part of the amount fixed in their lease,
instead of the whole thereof. They likewise did not insist upon the
prompt expenditure of $50,000 for the construction of the three-storied
building. The defendants were certainly not injured by this indul-
gence, The essential element to make a case of estoppel is lacking.

Moreover, the lease which the parties made did not require land-
lords to act immediately upon a breach of any of the covenants. An
examination of that portion of the lease heretofore quoted clearly in-
dicates that, any time after breach of the covenant to build, the land-
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lords might serve demand that the covenant be performed. Failure
to comply with this demand within 90 days after such notice author-
ized the landlords to terminate the lease. Power to avoid termination
of the lease therefore rested at all times with the defendants and was
not lost or impaired by the plaintiffs’ failure to serve the notice at an
earlier date.

The defendants also complain because the District Court decreed
that the defendant Harriet E. Morse pay to the plaintiffs the sum of
$597.25 on an accounting. Harriet E. Morse was interested in the
lease and she was also interested in the fee. The amount thus found
to be due from Harriet E. Morse on this accounting is supported by
the evidence and by admissions made upon the trial.

The decree is affirmed.

On Petition for Rehearing.

In support of a petition for a rehearing appellants contend that
the notice to terminate the lease was not signed by all of the land-
lords and that as to those not signing there was no desire to ter-
minate it.

[6] This contention was not made in the lower court. The suf-
ficiency of the notice terminating the lease was not disputed. It
might well be dismissed under the rule that a question not presented
to the lower court will not be considered upon appeal. Morrill v.
Jones, 106 U. S. 466, 1 Sup. Ct. 423, 27 L. Ed. 267; Harding v. Gid-
dings, 73 Fed. 335, 19 C. C. A. 508; Adams v. Shirk, 117 Fed. 801,
55 C. C. A, 25. . ‘

[6] The legal question thus presented is ome for which few
precedents may be found. One of the landlords is interested also
as a lessee. Evidently she considers her interest under the lease
more valuable than her interest as a landlord. In the conflict of in-
terest between the landlords and tenants she has cast her lot with
the tenants. If it is necessary that the notice terminating the lease
be signed by all the landlords or their duly authorized agent, it
will be impossible to terminate this lease unless one of the lessees
should sign the notice.

There seems to be a conflict of opinion as to the right of some,
but not all, the landlords, joint tenants or tenants in common, to
terminate the lease. Supporting the right are: Foa on Landlord
and Tenant (4th Ed.) 614; Woodfall on Landlord and Tenant (19th
Ed.) 409; Tiffany on Landlord and Tenant, § 198, p. 1438; 1 Mec-
Adam on Landlord and Tenant, § 181; 1 Underhill on Landlord
and Tenant, § 121; Doe v. Summerset, 1 B. & A. 135; Alford v.
Vickery, Carrington & Marshman, 280. Contra: Pickard v. Perley,
45 N. H. 188, 86 Am. Dec. 153; Right v. Cuttall, 5 East, 491; 24
Cyc. 1332.

We conclude that in a case like the present, where one of the land-
lords secured an interest as lessee and refused to join in the notice
of termination, notwithstanding the breach of covenant on the part
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of the tenants, such landlord’s consent is not necessary to terminate
the lease. To hold otherwise would be to create a ‘'most intolerable
condition. For if a person interested both as a landlord and as a
tenant withheld his consent to the termination of a lease the tenancy
cotld be continued indefinitely. Even when the tenants failed to
pay rent the tenancy could not be terminated when the lease required
a preliminary notice, if the appellants’ position is sound.

[7] Appellants also complain of the following language in the
opinion filed:

“The requirement that the lessee construct a permanent building was a
continuing obligation. It was inserted for the purpose of furnishing addi-
tional security to the landlords. The acceptance of rent would not waive the

plaintiff’s right to terminate the lease for subsequent failure to comply with
the terms of the lease.”

The above-quoted language, correctly construed and limited, was
not erroneous, but, standing by itself, may be subject to criticism.
The court intended to express the conclusion that, in view of all the
terms of the contract under consideration, which was too long to
set forth in extenso, the provision for the erection of a building was
a continuing obligation. It would have been more accurate to say
that the provision for a building and the maintenance of the same,
as well as the clause inserted in the said contract to protect the
lessor in his right to insist at all times upon the erection and main-
tenance of such a building, constituted a continuing obligation. It
must be conceded that the provision for the construction of a build-
ing in a long-term lease may be so drawn that the court would not
hold it to be a continuing obligation. The contract under considera-
tion was not of such a character.

This conclusion having been reached, it was unnecessary to set
forth the long correspondence and the other facts which the appel-
lee contends showed that the payment of rent was never intended
in the instant case to operate as a waiver of the landlords’ right to
insist upon the erection of the building. Nor did we consider it nec-
essary to pass upon the appellees’ further claim that the money was
never paid as rent nor was it paid to the landlords.

No other question is presented that is not fully covered by the
former opinion. The petition for a rehearing is denied. ‘
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In re CONTINENTAL COAL CORP,
(Circuit Court of Appeals, Sixth Circuit. December 15, 1916.)
No. 2930.

1, BANKRUPTCY €=218—ADJUDICATIONS—EFFECT of.

After the filing of a petition for involuntary bankruptcy, defendant
filed a petition in voluntary bankruptey in another district, and by such
court was adjudicated a bankrupt; it not appearing that the second
court was notified of the involuntary petition. Held that, as the trustee
appointed under the involuntary petition would take title as of the date
of the filing of the petition, and as the property of the bankrupt by
reason of the filing of such petition passed in custodia legis, though
actual possession was not taken, the adjudication by the second District
Court is not conclusive against the continuance of proceedings under the
involuntary petition; the case not falling within Bankr. Act July 1,
1898, c. 541, § 32, 30 Stat. 554 (Comp. St. 1913, § 9616), and General
Order No. 6 (89 Fed. v, 32 C. C. A. ix), providing for transfer of pro-
ceedings where one or more petitions in bankruptcy are filed in courts
having concurrent jurisdiction.

[Bd. Note—For other cases, see Bankruptcy, Cent. Dig. § 22; Dec.
Dig. &=18.]

2., BANKRUPTCY &==152—TRUSTEE—TITLE OF.

The title of the trustee in bankruptcy will relate back and be treated
as of the time of the filing of the petition.

{Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. § 194; Dec.
Dig. &=152.]

3. BANKRUPTCY &=47, 51—PETITION—SECOND PETITION.

‘Where, after a petition in involuntary bankruptey is filed in one dis-
trict, a petition for voluntary pbankruptcy is filed in a second district,
notice of the filing of the voluntary petition should be given to the peti-
tioning creditors before proceedings are had thereon, to afford them
opportunity to determine the course most likely to conserve the assets of
the estate; and, where no such notice is given, it will, the record being
silent, be presumed that the court making the adjudication under the
voluntary petition was not notified of the filing of the involuntary peti-
tion. '

[Ed. Note.—For other cases, see Bankruptey, Cent. Dig. §§ 41, 42, 49;
Dec. Dig. &=47, 51.]

Petition to Revise an Order of the District Court of the United
States for the Eastern District of Kentucky; Andrew M. J. Cochran,
Judge.

Petition in the District Court for the Eastern District of Kentucky
for involuntary bankruptcy by Roszelle Bros. and others against the
Continental Coal Corporation, to which the trustee in voluntary bank-
ruptcy of the defendant in the District Court for the Eastern District
of Tennessee and others filed answers. Defendant’s motion to stay
proceedings were denied (235 Fed. 343), and they petition to revise.
Petition denied, and case remanded for further proceedings.

On May 5, 1916, an involuntary petition in bankruptcy was filed in the
United States District Court for the Eastern District of Kentucky, by Roszelle
Bros. et al., against the Continental Coal Corporation, a citizen of the state
of Wyoming (hereinafter called the Corporation), charging it with having
committed certain acts of bankruptey, and that its principal place of business
was in the Eastern district of Kentucky, for the greater part of six months

@=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
238 F.—8 .



114 238 FEDERAL REPORTER

next preceding the filing of said petition. Service of the petition was had on
May 8, 1916. On the same day and about two hours after service, the Cor-
poration filed its voluntary petition in bankruptcy, in the United States Dis-
trict Court for the Eastern District of Tennessee, and was adjudicated a
bankrupt. Immediately thereafter C. M. Preston was appointed receiver of
all the assets of the bankrupt Corporation, accepted the trust, executed bond,
and qualified in compliance with the orders of the court. The receiver took
possession of the property of the Corporation, both in Tennessee and in Ken-
tucky, and continued in possession thereof until his election as trustee. On
May 12, 1916, the Corporation and C. M. Preston, as receiver, filed their sworn
answers to the petition of Roszelle Bros. et al., pending in the Eastern dis-
trict of Kentucky. The Corporation’in its answer denied it had its principal
blace of business in the Eastern district of Kentucky for the greater part of
six months next preceding the filing of said petition, denied the acts of bank-
ruptcy charged against it, and pleaded the filing of its voluntary petition in
the Eastern district of Tennessee and the adjudication of bankruptcy made
thereunder. C. M. Preston, as receiver, denied jurisdiction of the United
States Court for the Eastern District of Kentucky, and also pleaded the filing
of said voluntary petition in the United States District Court for the Bastern
District of Tennessee. Thereupon the Corporation and C. M. Preston, receiver,
moved to stay the proceedings under the involuntary petition. On May 20,
1916, the United States District Court for the Eastern District of Kentucky
entered an order in the involuntary proceedings, overruling the motions to
stay, and directed a reference to a special master, “to hear proof and report
to the court as soon as may be his findings on the evidence that may be ad-
duced as to where the principal place of business of the respondent is locat-
ed.” On May 23, 1916, and within the time allowed by law in which to plead
to the said involuntary petition, C. M. Preston, who in the meantime had been
appointed trustee in the voluntary proceedings in Tennessee, and a committee
representing a majority of the indebtedness of the Corporation, filed their
answers to the involuntary petition. They denied the acts of bankruptcy
charged, denied the jurisdiction of the court, and pleaded the adjudication of
bankruptcy under the voluntary petition in the Eastern district of Tennessee,
as res adjudicata, as to the location of the principal place of business of the
bankrupt, until set aside or reversed in a direct proceeding, and as a bar to
the further prosecution of the involuntary petition in the Eastern district of
Kentucky, and filed their joint motion to vacate the order entered on May
20, 1916, and to stay the said involuntary proceedings. On August 12, 1916,
the District Court entered an order denying said motion to vacate its previous
order and stay further proceedings and overruling certain exceptions to the
report of the special master.

C. C. Moore and D. L. Grayson, both of Chattanooga, Tenn., for
petitioner.
C. L. Williamson, of Lexington, Ky., for respondent.

Before KNAPPEN and DENISON, Circuit Judges, and McCALL,
District Judge.

McCALL, District Judge (after stating the facts as above). [1] Un-
der the petition for revision, the question for decision is: Did the court
below err, as a matter of law, in denying the motion by petitioners to
stay the involuntary proceedings pending in that court?

If it be true that the principal place of business of the Corporation
had been in the Eastern district of Kentucky, for a period of six months
next preceding the filing of the involuntary petition, then that court
would rha.ve exclusive jurisdiction of the case; otherwise, it would not
have jurisdiction. The petitioners seek to deprive the court of the
Eastern district of Kentucky of the right to determine that jurisdic-
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tional fact for itself, and for that purpose they assert and show that,
after the involuntary petition had been filed in the federal court in
Kentucky, and service had, the Corporation filed a voluntary petition
in the federal court at Chattanooga, Tenn., and was adjudicated a bank-
rupt. ‘This action, it is insisted, ex necessitate adjudicated the princi-
pal place of business of the Corporation for six months next preceding
the date of the filing of the petition to have been in Tennessee, and,
the judgment not having been set aside or appealed from, that question
is res adjudicata. This, perhaps, would be true, if the petition in in-
voluntary bankruptcy had not been previously filed in the federal court
in Kentucky. That having been done, and both courts exercising juris-
diction of the case, it becomes necessary to determine the nature and
extent of the jurisdiction of the federal court in Kentucky, upon the
filing of the involuntary petition.

In Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405,
Mr. Chief Justice Fuller, speaking for the Supreme Court, said:

“It is as true of the present law as it was of that of 18é7 that the filing of
the petition is a caveat to all the world, and in effect an attachment and in-
junction (Bank v. Sherman, 101 U. S. 403 [25 L. Ed. 866]); and on adjudica-
tion, title to the bankrupt’s property became vested in the trustee (sections
70, 21e), with actual or constructive possession, and placed in the custody of
the bankruptey court.”

In so far as we are advised, the doctrine of the Nugent Case, supra,
has not been materially modified. It is thus clear that the filing of the
petition in bankruptcy in the District Court for the FEastern District of
Kentucky, and the issuing of process thereon, was an assertion of the
jurisdiction of the court over the bankrupt’s estate, and gave that court
prior jurisdiction over the subject-matter, which jurisdiction was ex-
clusive during the pendency of such proceedings for adjudication. It
may be true that the court below did not have actual possession, through
its officers, of the property of the bankrupt estate, but it cannot be de-
nied with reason that the court had such possession of the bankrupt
estate, as placed it in custodia legis.

In Acme Harvester Co. v. Beekman Lumber Co., 222 U. S. 307, 32
Sup. Ct. 96, 56 L. Ed. 208, Mr. Justice Day, speaking for the court,
said:

“An attachment of the bankrupt's property after the filing of the petition
and before adjudication cannot operate to remove the bankrupt’s estate from
the jurisdiction of the bankruptcy court for the purpose of administration
under the act of Congress. It is the purpose of the bankruptey law, * * *
to place the property of the bankrupt under the control of the court, where-
ever it is found, with a view to its equal distribution among the creditors.
The filing of the petition is an assertion of jurisdiction with a view to the de-
termination of the status of the bankrupt and a settlement and distribution of
his estate. The exclusive jurisdiction of the bankruptcy court is so far in
rem that the estate is regarded as in custodia legis from the filing of the pe-
tition. It is true that under section 70a of the act of 1898 the trustee of the
estate, on his appointment and qualification, is vested by operation of law
with the title of the bankrupt as of the date he was adjudicated a bankrupt,
but there are many provisions of the law which show its purpose to hold the
property of the bankrupt intact from the time of the filing of the petition,
in order that it may be administered under the law if an adjudication in
bankruptcy shall follow the beginning of the proceedings.”
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[2] The title of the trustee in bankruptcy, appointed under the in-
voluntary proceedings so first begun, would be fixed as of the time of
filing the petition. Acme Harvester Co. v. Beekman Lumber Co.,
supra; Everett v. Judson, 228 U. S. 474, 33 Sup. Ct. 568, 57 L. Ed.
927, 46 L. R. A. (N. S.) 154; Bailey v. Baker Co., 239 U. S. 268, 36
Sup. Ct. 50, 60 L. Ed. 275; Toof v. City National Bank (C. C. A. 6)
206 Fed. 250, 251, 124 C. C. A. 118. And therefore the federal court in
Kentucky, upon the filing of the involuntary petition, took such posses-
sion of the bankrupt’s estate, as placed it in custodia legis, and it had
jurisdiction to retain the case to ascertain the facts, for the purpose of
determining its own jurisdiction, that question having been raised by
the pleadings. Mr. Justice Moody, in speaking for the court in the case
of Murphy v. John Hofman Co., 211 U, S. 562, 29 Sup. Ct. 154, 53 L,.
Ed. 327, said: , )

“Where a court of competent jurisdiction has taken property into its pos-

session, througlr its officers, the property is thereby withdrawn from the juris-
diction of all other courts.”

And again:
“The jurisdiction in such cases arises out of the possession of the property

and is exclusive of the jurisdiction of all other courts, although otherwise the
controversy would be cognizable in them.”

In that case, the court had the actual possession of the property,
through its officers; but we can see no valid reason why the same prin-
ciple should not apply with equal force, where the possession is merely
potential. Orinoco Iron Co. v. Metzel (C. C. A. 6) 230 Fed. 40, 44, 144
C.C. A. 338

If this were a case of concurrent jurisdiction on the part of the fed-
eral courts in Kentucky and Tennessee, then the question would be dis-
posed of under section 32 of the Bankruptcy Act and General Order
No. 6 (89 Fed. v, 32 C. C. A. ix); or if the two courts had concurrent
jurisdiction, and section 32 and General Order No. 6 did not exist, then
it would perhaps be held that the court first acquiring jurisdiction would
retain the case for the purpose of adjudging the defendant corporation
a bankrupt, and settling and distributing its estate; but here one or the
other of these courts has exclusive jurisdiction to entertain this case.
The jurisdiction of the federal court in Kentucky first having been
asserted on the filing of the involuntary petition, in the absence of any
statute or general order in bankruptcy, we think, both upon principle
and authority, that the court in which jurisdiction was first asserted
took constructive possession of the property of the bankrupt estate, and
should retain the case for the purpose of determining the question of
its own jurisdiction. Lazarus v. Prentice, 234 U. S. 263, 34 Sup. Ct.
851, 58 L. Ed. 1305; Robertson v. Howard, 229 U. S. 254, 33 Sup.
Ct. 854, 57 L.. Ed. 1174; Acme Harvester Co. v. Beekman IL.umber Co.,
222 U. S. 300, 32 Sup. Ct. 96, 56 L. Ed. 208; Murphy v. John Hofman
Co., 211 U. S. 562, 29 Sup. Ct. 154, 53 L. Ed. 327 ; Mueller v. Nugent,
184 U. S. 1, 22 Sup. Ct. 269, 46 L.. Ed. 405; Bank v. Sherman, 101 U.
S. 403, 25 L. Ed. 866. The cases cited and relied on by the attorneys
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for petitioner, in our opinion, are distinguished from the case at bar,
and our conclusion is not in conflict with them.

[3] Tt does not appear that notice of the filing or intention to file the
voluntary petition in the federal court in Tennessee was given to the
petitioning creditors in the involuntary proceedings pending in the fed-
eral court in Kentucky, nor that the pendency of the involuntary pro-
ceedings was brought to the attention of the referee in bankruptcy in
the Eastern district of Tennessee, who made the adjudication; and
we assume, therefore, that the adjudication under the voluntary pro-
ceedings was had without the referee’s knowledge of the pendency of
the involuntary case, or else he would have required such notice, fol-
lowing the holding of this court in International Silver Co. et al, v.
New York Jewelry Co. et al., 233 Fed. 945, — C. C. A. —, wherein
it was said:

“Notice of the filing of the voluntary petition should have been given to the
petitioning creditors, and opportunity thus afforded to determine the course
most likely to conserve the interests of the estate.”

This we think the better practice.
The petition to revise must be denied, with costs, and the case re-
manded for further proceedings.

JACKSON et al. v. CRAVENS, Supervising Inspector of Naval Stores, et al.
(Circuit Court of Appeals, Fifth Circuit. December 15, 1916.)
No. 2916. N

1. STATUTES &=222514—CONSTRUCTION—SUBSEQUENT STATUTE.

The general terms of a prior statute are not to be construed as covering
the particular terms of a subsequent statute, but the latter are to be con-
strued as withdrawn from the operation of the former.

[Ed. Note.—For other cases, see Statutes, Cent. Dig. § 305; Dec. Dig.
&=225%.] ,

2. STATUTES &=225%—CONSTRUCTION—REMEDIES.

Where a statute provides a new, specific, and complete remedy, fully
covering the subject-matter, its provisions will alone be looked to, and
resort cannot be had to prior existing general remedies.

[Ed. Note—For other cases, see Statutes, Cent. Dig. § 305; Dec. Dig.
&=2251.]

3. Courts €&=407(1)—FEDERAL COURTS—APPELLATE JURISDICTION—INJUNC-
TION ORDERS.

Judicial Code (Act March 3, 1911, c. 231) § 129, 36 Stat. 1134 (Comp.
St. 1913, § 1121), originating in Act March 3, 1891, c. 517, 26 Stat. 826,
creating the Circuit Court of Appeals, provides that where, upon a hear-
ing in equity in a District Court or by a judge thereof in vacation, an in-
junction shall be granted, continued, refused, or dissolved by an inter-
locutory order or decree, an appeal may be taken from such interlocutory
order or decree to the Circuit Court of Appeals, notwithstanding an ap-
peal in such case might upon a final decree be taken directly to the Su-
preme Court. Judicial Code, § 266 (Comp. St. 1913, § 1243), originating in
Act June 18, 1910, c. 309, 36 Stat. 539, authorizes a District Judge, upon
presentation of an application for a temporary injunction, suspending
or restraining the enforcement, operation, or execution of any state

@=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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statute, to call to his assistance a Circuit Judge and another District
Judge, before whom the application shall be heard. The section further
declares that an appeal.from the order may be taken direct to the
Supreme Court of the United States. Held that, as the later section
provided an entirely new remedy, and provided for a hearing before a
court composed practically in the same manner as the Court of Appeals,
a litigant, denled a temporary injunction by a District Court so organ-
ized, cannot appeal to the Circuit Court of Appeals, and can only appeal
to the Supreme Court.

[Ed. Note.—For other cases, see Courts, Cent. Dig. § 1100; Dec. Dig.
E&=407(1).]

Appeal from the District Court of the United States for the South-
ern District of Florida; Emory Speer, Judge.

Suit by J. W. Jackson and others against E. S. Cravens, Supervising
Inspector of Naval Stores or purporting to be Supervising Inspector
of Naval Stores, and others. An application for preliminary injunc-
tion (235 Fed. 212) being denied, complainants appeal. Appeal dis-
missed.

Chas. M. Cooper and Chas. P. Cooper, both of Jacksonville, Fla.,
for appellants.

Thomas F. West, Atty. Gen., John C. Cooper, of Jacksonville, Fla.,
and W. H. Watson and S. Pasco, Jr., both of Pensacola, Fla., for
appellees.

Before PARDEE, Circuit Judge, and FOSTER and GRUBB, Dis-
trict Judges. -

GRUBB, District Judge. This cause was submitted upon the mo-
tion of the appellees to dismiss the appeal. The order appealed from
was an order of the District Court for the Southern District of Florida,
denying an interlocutory injunction applied for by the plaintiffs. The
bill was filed to restrain the supervising inspector of naval stores
for the state of Florida from taking steps to enforce an alleged un-
constitutional statute of that state. As provided by section 266 of
the Judicial Code, the District Judge, upon presentation of the appli-
cation for a temporary injunction, called to his assistance a Circuit
Judge and another District Judge, before whom the application was
heard, and by whom it was denied. Thereupon the plaintiffs took an
appeal from the order of the District Court, composed of the three
judges, to this court. Section 266 provides that:

“An appeal may be taken direct to the Supreme Court of the United

States from the order granting or denying, after notice and hearing, an inter-
locutory injunction in such case.”

The contention of the plaintiffs (appellants) is that this provision
is permissive only, and does not provide an exclusive remedy for an
appeal, but that resort may be had, at the election of the plaintiffs, to
the remedy provided in section 129 of the Judicial Code by appeal
to this court. The defendants (appellees) contend that the appellate
remedy provided by section 266 is exclusive.

[1-3] It is conceded by appellees that the terms of section 129
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are broad enough to cover this appeal, unless they are to be restrict-
ed by the effect of section 266. The appellants also concede the rule
of construction that where an earlier statute provides a remedy cov-
ering all cases, and a subsequent statute creates a specific remedy
for a particular case, the latter is to be construed to be exclusive,
unless the purpose of the Legislature or the convenience of the pub-
lic demand a different rule of construction, and that this is true,
though the language of the subsequent act is permissive, rather than
mandatory. ‘The appellants contend that the purpose of Congress in
the enactment of the legislation now contained in section 266 was
twofold: To expedite the hearing of appeals from orders granting
or denying interlocutory injunctions, injunctions involving the un-
constitutionality of a state statute in the federal courts, and to re-
lieve the Supreme Court of the burden of litigation. The appellants
contend that these controlling objects of the legislation require that
it be given a construction that would most expedite the hearing of the
appeal from the order on the application for the interlocutory in-
junction, and have the greater tendency to relieve the Supreme Court
of litigation under it. If these were the controlling objects of Con-
gress in enacting the statute, it may be that their accomplishment
would best be subserved by a construction that gave the plaintiffs an
elective appeal to the Circuit Court of Appeals under section 129, with
an expedited hearing, and at the same time relieve the Supreme Court
of the hearing of the appeal. We do not think that these were the
controlling purposes of Congress. The effect of section 266 is to in-
crease the jurisdiction of the Supreme Court, not to diminish it;
and this is true, even if it be construed as appellants contend it should
be. Before its enactment, the Supreme Court was burdened with
no appeals from interlocutory orders. The inevitable effect of sec-
tion 266 is, therefore, to add to its jurisdiction, and there is no room
for the inference that the aim of Congress in passing the act was to
reduce the volume of litigation that went to the Supreme Court.
Again, if the purpose of Congress was to relieve the Supreme Court,
it would not have attempted to accomplish that purpose by leaving
to the litigants the option-to go to the Supreme Court or to the Court
of Appeals, and so put in the power of the litigants, rather than in
that of Congress, the accomplishment of that purpose. We therefore
think that the act, codified into section 266, was not passed by Con-
gress with the purpose of relieving the Supreme Court, as was the
act of 1891, creating Circuit Courts of Appeals, and other similar
acts, and should not be so construed.

Nor do we think that the expedition of the hearing of appeals from
orders on applications for temporary injunctions involving the un-
constitutionality of state statutes was so much the object of Congress
as to provide against the issue of a temporary injunction that should
remain in force till final decree upon the mandate of a single judge.
The main purpose of Congress was to provide a hearing, before the
granting of a temporary injunction, before a court that, numerically
and by rank, should approach in authority the Courts of Appeals of
the various circuits. It was rather to safeguard the original grant-
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ing of the order than to expedite the hearing of an appeal from the
order when granted. It was considered that the new remedy provided
would satisfy litigants by reason of the character of hearing accorded
by it, and thus make them willing to abide the final hearing without
discontent. Section 266 provides for the expediting of the original
hearing before three judges, largely, doubtless, because of the power
vested in the District Court to grant a restraining order pending that
hearing. There is nothing in its language to indicate an intention to
expedite the hearing of the appeal. The parties were by it accorded
a full hearing before a court of three members before any order could
be made, and Congress doubtless felt that this and the right of the
Supreme Court to advance the hearing afforded a full measure of
protection against the incidental delay in a final hearing of the appeal.

For these reasons we see no reason for departing from the settled
rule of statutory construction, recognized by the Supreme Court, that
the general terms of a prior statute are not to be considered as cov-
ering the particular terms of a subsequent statute, but, on the contrary,
the latter are to be considered as withdrawn from the operation of
the former, unless for good reason. United States v. Chase, 135 U.
S. 260, 10 Sup. Ct. 756, 34 L. Ed. 117; Townsend v. Little, 109
U. S. 504, 3 Sup. Ct. 357, 27 L. Ed. 1012; Cook County National
Bank v. United States, 107 U. S. 445, 2 Sup. Ct. 561, 27 L. Ed. 537.
At the time of the enactment of the act of March, 1891, now repre-
sented in part by section 129 of the Judicial Code, and at the time
of the adoption of its amendments, no such remedy as that now pro-
vided for by section 266 of the Judicial Code was in existence, and
Congress could have had no express intention of making the appeal
given by section 129 applicable to the new remedy. Section 294 of
the Code (Comp. St. 1913, § 1271) prevents giving the re-enactment of
section 129, when the Code was adopted, a different construction from
that which it originally had.

We think the contention of appellants also conflicts with the rule
of construction that where a statute provides a new, specific, and
complete remedy, and fully covers the subject-matter, the provisions
of the statute will be looked to alone, and resort will not be had to
prior existing general remedies as cumulative. It is true that sec-
tion 266 does not create a new tribunal. Applications under it are
addressed to the District Court, and orders are then made by that
court. However, it clearly creates a new remedy through an en-
larged tribunal. Ex parte Metropolitan Water Co., 220 U. S. 539, 31
Sup. Ct. 600, 55 L. Ed. 575. Outside of its provisions, no authority
would exist for the District Judge to call to his assistance other Cir-
cuit or District Judges. The new remedy created by it is not limit-
ed to the original hearing of the application, but the appeal is also
provided for by its terms, and, instead of providing that appeals
should be taken as provided by law or by section 129 of the Code, a
new remedy for the appeal is created direct to the Supreme Court,
which thereby first acquired jurisdiction of appeals from interlocu-
tory orders. We think Congress thereby intended to fully cover the
subject-matter of appeals from such orders, and that the remedy so
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provided was exclusive, not cumulative. The rule was laid down by
the Supreme Court in the cases of Brown v. United States, 171 U. S.
631, 19 Sup. Ct. 56, 43 L. Ed. 312, and Laurel Oil Co. v. Morrison, 212
U. S. 291, 29 Sup. Ct. 394, 53 L. Ed. 517, that:

«Where a statute provides for an appeal or a writ of error to a specific’
court, it must be regarded as a repeal of any previous statute providing for
an appeal or a writ of error to another court.”

We think the practical objects to be accomplished are better sub-
served by the construction we have given the section. In matters
where the constitutionality of a state statute is involved, the desiderata
are a speedy final decision of the question and the maintenance of the
statu quo, as far as may be, pending its decision. The former is the

more important. ‘The latter is provided for by section 266, through
the means of a hearing of the application for an interlocutory injunc-
tion by “an enlarged tribunal” different from the court of equity men-
tioned in section 129. The former is accomplished by providing for
a direct appeal to the Supreme Court from the order granted on the
hearing of the application for the interlocutory injunction. An ap-
peal to an intermediate appellate court would serve to delay the final
and authoritative decision of the question. The decision of the inter-
locutory appeal in a large majority of cases of this character is de-
terminative of the question as to the constitutionality of the state
statute, if rendered by a court of last resort. To expedite a final
settlement of the constitutionality of the state statute, a direct appeal
to the Supreme Court provides the quickest method. The Supreme
Court has the authority to advance the hearing when justice demands
it. The importance of a speedy final settlement of the question is
not confined to the litigants before the court, and their interests are
not alone concerned. The state and its citizens are also concerned,
and this makes a speedy and authoritative settlement of the question
of more importance even than the preservation of the status in the
instant case. Giving to the litigants the election to delay such au-
thoritative decision by an appeal to an intermediate court would de-
feat this purpose.

Because of the views expressed, we are constrained to hold that the
appeal provided by section 266, direct to the Supreme Court, is ex-
clusive, and that the appeal to this court should be dismissed, at ap-
pellants’ costs; and it is so ordered.
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In re HAWLEY DOWN-DRAFT FURNACE CO.
NATIONAL TRUST & CREDIT CO. v. CHIDSEY.
(Circuit Court of Appeals, Third Circuit. December 15, 1916.)
No. 2149,

1. ASSIGNMENTS &86—RIGHT OF ATTACHING CREDITOE.

Where the bankrupt conveyed to petitioner certain of its accounts,
receiving a substantial payment thereon, and petitioner made the bank-
rupt its agent for collection, creditors of the bankrupt could not, under
the Pennsylvania law, levy upon the proceeds received on collection of
the account, for the levy could be made only under attachment execu-
tion, and creditors could not acquire any greater rights than those of
the bankrupt.

[Ed. Note.—For other cases, see Assignments, Cent. Dig. §§ 152-154;
Dec. Dig. €&=»86.] ’

2. BANKRUPTCY &=172—RI1GHTS OF TRUSTEE—STATUTE.

Under Bankr. Act July 1, 1898, c. 541, § 47, 30 Stat. 557, as amended
by Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (Comp. St. 1913, § 9631),
declaring that the trustee, as to all property in the custody or coming
into-the custody of the bankruptcy court, shall be deemed vested with
all the rights, remedies, and powers of a creditor holding a lien by legal
proceedings thereon, and also, as to all property not in the custody of
the bankruptcy court, shall be deemed vested with the rights, remedies,
and powers of a judgment creditor holding an execution returned un-
satisfied, the trustee of the bankrupt corporation cannot, as against pe-
titioner, who purchased accounts payable to the corporation, deny peti-
tioner’s right to collections made by the corporation as petitioner’s agent,
where, under the state laws, such moneys could not be levied on by the
bankrupt’s creditors.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. § 220; Dec.
Dig. e=172.]

3. ASSIGNMENTS &=57—VALIDITY—NOTICE To DEBTORS.
Where a bankrupt transferred to a third person accounts due from
debtors, the validity of such transfer as between the parties is not affect-
ed because the several debtors were not notified.

[Ed. Note.—For other cases, see Assignments, Cent. Dig. §§ 116-120;
Dec. Dig. &=57.]

4. BANKRUPTCY €&=>440—PROCEEDINGS TO REVIEW—PETITION To REVISE
Where the facts were not in dispute, but the decision in a controversy
arising in bankruptcy depended upon a question of law, the matter
should be reviewed by petition to revise.

[Ed. Note—For other cases, see Bankruptcy, Cent. Dig. § 915; Dec.
Dig. &=440.] : \

Petition to Revise and Review Order of the District Court of the
United States for the Eastern District of Pennsylvania; Oliver B.
Dickinson, Judge.

In the matter of the bankruptcy of the Hawley Down-Draft Furnace
Company. The petition of the National Trust & Credit Company for
delivery of a particular fund, opposed by A. D. Chidsey, trustee of the
estate of the bankrupt, was denied by the District Court, and petitioner
files petition to revise. Order reversed.

See, also, 233 Fed. 451.

&= For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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John W. Creekmur, of Chicago, Ill., for petitioner.
Edward J. Fox, of Easton, Pa., for respondent.

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit
Judges.

BUFFINGTON, Circuit Judge. This is a petition to revise and re-
view an order in bankruptcy made by the court below which reversed
a referee’s order. Referring to the proceeds of certain accounts in the
hands of the trustee in bankruptcy, the order of the referee was:

“There being no insolvency, no fraud, and no usury, and no intent to create

a preference, the transfer should be declared valid, and the trustee directed
to turn over the ‘ear-marked’ fund which reached him, viz, $4,138.79.”

On review of such order the decree of the court below was:

“And now, July 25, 1916, the order of the referee in bankruptcy In the
above matter awarding the fund of $4,138.79 to the National Trust & Credit
Company 1is vacated and reversed in accordance with the opinion of this
court filed March 7, 1916, and the petition of the National Trust & Credit
Company for the allowance of said claim is hereby dismissed.” .

Confining ourselves to the facts pertinent to the present question we
note that on May 19, 1910, the National Trust & Credit Company, an
Illinois corporation engaged in the business of buying open, active book
accounts, contracted with the Hawley Down-Draft Company to pur-
chase on terms stipulated, such of the latter’s acceptable accounts re-
ceivable as were tendered it for purchase. By this contract the Down-
Draft Company was made agent of the Trust Company to collect such
purchased accounts and to transmit to it the proceeds. Under this con-
tract purchases of accounts were made and the same collected and re-
mitted until July 20, 1912, when a change of officers of the Down-Draft
Company took place. Thereafter the new officers of the latter com-
pany collected the then remaining transferred accounts and retained the
proceeds thereof in a separate bank account which amounted in August,
1912, when a receiver was appointed for the Down-Draft Company by
the state court, to $4,431.75. The Down-Draft Company having been
later adjudged a bankrupt, this fund was paid to its receiver in bank-
ruptcy. Thereupon the National Trust & Credit Company petitioned
the court in bankruptcy to order its receiver to pay to it the same.
After hearing the parties, and finding no insolvency, fraud, usury, or
attempt to create a preference were involved, the referee to whom the
matter had been referred upheld the transfer of the accounts, and di-
rected the trustee, by the order above recited, to pay the fund to the
Credit Company. The court below reversed the referee’s order. It
adopted his findings as above stated, but made an additional one, and
stated its views of the question before it as follows:

“The findings of the referee have left little in the case beyond the question
(purely one of law) which is next discussed, However plausible and forceful
the argument in favor of the inference that the relation between the claim-
ant and the bankrupt, established by the dealings of the parties, was one of
creditor and debtor, and not of vendee and vendor, the referee has found the
latter relation to have existed. We accept this finding. We accept also his

further finding that, at the time the assignments were made, the claimant
did not know, nor had it reasonable cause to believe, that the assignor was
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then insolvent, or in contemplation of insolvency, or that the transactions had
would be detrimental in any way to its creditors, or work out any situation in
the nature of an unlawful preference. This is the extent to which we under-
stand his findings to go. To find that this bankrupt was inm fact at the time
solvent, or even the negative finding that it was not insolvent, is flatly incon-
sistent with the admitted situation and the admissions made at the argument,
The fact is, and is so found, that it was then insolvent, We require only the
additional fact that the assignments made were secret, and that rot only
was no notice given at the time, but no notice was ever given, and no claim
of ownership was made until after the debtors had made payment of the ac-
counts, and the moneys had passed into the keeping of the receiver. We are
therefore brought to face the plain proposition which will be later stated. It
is preceded by this question: Is a secret, but otherwise unimpeached, written
assignment of choses in action, made when the assignor is insolvent, good as
against a trustee in bankruptcy, where there has been no delivery of the
property assigned other than that of the written assignment itself?”

. After further discussion the court decided the question of law in-
volved against the petitioner, saying:

“All, however, which the claimant acquired by his paper, was the right to
femand and receive payment of these accounts from the debtors. When he
permitted them to pay without notice of his title, his right, to collect was
gone. He cannot, without the aid of a chancellor, transfer his claim to the
money, and the chancellor must refuse his aid to one whose title is not fa-
vored by the policy of the law. In other words, the sole right of the claim-
ant was to sue the debtors of the bankrupt. If it has lost that right through
its own act, equity will not provide a substitute, which it can only supply at
the expense of creditors. The reason is the legal title to these moneys is in
the trustee. The claimant can confront this at the most with an equitable
title to accounts, which was good only against the bankrupt, and even this it
has lost. It would require a stronger equity than the claimant has shown
to create for it another title,” .

[1] Herein we think the court was in error. The accounts in ques-
tion were bought by the Credit Company. At the time of doing so it.
paid for them in substantial part, and agreed to pay the balance of the
purchase money thereafter. As between the Down-Draft and the
Credit Companies, ownership of such accounts was transferred, and
while the former was made the agent to collect them, the money col-
lected was that of the owner in the hands of a collecting agent, and lia-
ble to be paid to such owner when demanded. While thus in the hands
of such agent and sufficiently identified, the collected funds could not
have been levied upon by a creditor of the Down-Draft Company as its
money, for under the law of Pennsylvania this could only be done by
an attachment execution, and under the decisions of that state (Phillips’
Estate, 205 Pa. 530, 55 Atl. 216, 97 Am. St. Rep. 750, and cases there
cited) such attaching creditor had no higher right to the proceeds of
the collected accounts belonging to the Credit Company than had the
Down-Draft Company.

[2] The relative rights of the Credit and Down-Draft Companies
then being such that no execution creditor of the latter could take this
fund from the Credit Company, it follows that the receiver in bank-
ruptcy took no greater right than an execution creditor, for the bank-
rupt law provides:

“Such trustees, as to all property in the custody or coming into the cus-
tody of the bankruptey court, shall be deemed vested with all the rights,
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remedies, and powers of a creditor holding a lien by legal or equitable proceed-
ings thereon, and also, as to all property not in the custody of the bankruptey
court, shall be deemed vested with all the rights, remedies, and powers of
a judgment creditor holding an execution duly returned unsatisfied.” Act
July 1, 1898, c. 541, § 47, 30 Stat. 557, as amended by Act June 25, 1910, c.
412, § 8, 36 Stat. 840 (Comp. St. 1913, § 9631).

Thus measuring the receiver’s rights by those of an execution credi-
tor.

[3] Such being the case, it follows that this fund was the property
of the Credit Company, unless absence of notice to the several debtors
invalidated the sale of the accounts. What the effect of absence of
notice might be, were the rights of debtors owing such accounts here
involved, does not concern us in this case, and need not be discussed,
but certain it is that such lack of notice does not invalidate the trans-
fer of these accounts as between the Credit and the Down-Draft Com-
panies. That point was covered in Greey v. Dockendorff, 231 U. S.
514, 34 Sup. Ct. 167, 58 L. Ed. 339, where it was said:

“It is objected that this lien was secret. But notice to the debtors was
not necessary to the validity of the assignment as against creditors. Wil-
liams v. Ingersoll, 89 N. Y. 508, 522. And merely keeping silence to the
latter whether known or unknown, created no estoppel. Wiser v. Lawler, 189
U. S. 260, 270 [23 Sup. Ct. 624, 47 L. Ed. 802]; Ackerman v. True, 175 N. Y.
363 [67 N. E. 629]. There was no active concealment, and no attempt to mis-
lead any one interested to know the truth.”

It follows, therefore, that the decree below must be reversed, and the
case remanded, with instructions to approve the decree entered by the
referee.

[4] We note in conclusion that this case turns on a question of law,
and is therefore properly brought before us on petition to revise.

BRITTON v, THOMAS.
In re DANIELS' ESTATE.
(Clrcult Court of Appeals, Eighth Circuit. November 16, 1916.)
No. 4736.

BANERUPTCY @&=364—PROOF OF UNSECURED CLAIM—JUDGMENT ALLOWING
AMENDMENT—IEFFECT.

As regards a creditor of bankrupt having waived right to the money
collected on drafts, by filing proof of an unsecured claim, including the
full amount of the drafts, the amendment of such proof pursuant to a
judgment allowing it unappealed from and still standing in full force, so
as to reduce the claim on the drafts to the amount thereof not collected,
leaves the claim as if originally filed as amended, so that no waiver can
be claimed.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. §§ 485, 504;
Dec. Dig. ¢=364.]

Appeal from the District Court of the United States for the Western
District of Missouri; Arba S. Van Valkenburgh, Judge.
Petition by John B. Thomas against A. J. Britton, trustee in bank-

€=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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ruptcy of the estate of Claud Daniels, bankrupt. From an order of
the court affirming a decision of the referee in bankruptcy in favor of
petitioner, the trustee appeals. Affirmed. :

G. M. Sebree, of Springfield, Mo. (Robert Lamar, of Houston, Mo.,
on the brief), for appellant.

V. O. Coltrane, of Springfield, Mo., and J. C. Dyott, of Willow
Springs, Mo., for appellee.

Before SANBORN and CARLAND, Circuit Judges, and TRIE-
BER, District Judge.

CARLAND, Circuit Judge. This is an appeal from an order of the
district court which affirmed a decision of the referee in bankruptcy,
holding that the appellee was entitled to a fund of $2,350, with interest,
on deposit with the Southern Missouri Trust Company. The facts
which condition the correctness of the order appealed from are as-fol-
lows:

On October 23, 1912, the appellee was the active manager of the .
Bank of Willow Springs, at Willow Springs, Mo. On that date the
Daniels Commission Company drew three sight drafts on Rash, Banker
& Company of Los Angeles, California, payable to the order of the
Bank. One draft was for $1,500 and two for $750 each. Attached to
these drafts was a bill of lading, duly indorsed for a car of eggs con-
signed to the order’of the Daniels Commission Company, Los Angeles,
Cal. Upon the delivery of these drafts with the bill of lading attached
to the Bank of Willow Springs, the Commission Company received
credit on the books of the Bank for $3,000, which was subsequently
drawn out and used by the Commission Company in its business.

December 16, 1912, Claud Daniels, doing business under the name
of the Daniels Commission Company, was adjudged a bankrupt. Rash,
Banker & Co. declined to pay the drafts. Appellee paid the Bank of
Willow Springs cash for the drafts, and thus became the owner there-

"of and the proceeds of the car of eggs. On June 14, 1912, appellee
entered into an agreement with appellant as follows:

“Whereas, in the month of October, 1912, the Daniels Commission Co., of
Willow Springs, Missouri, shipped to Rash, Banker & Co., Brokers of Los
Angeles, California, one carload of eggs, which have been disposed of by said
brokers, and the net proceeds realized from the sale of the same amounts to
$2,507.85; and, whereas, in the month of November, 1912, a petition in bank-
ruptey was filed against the said Daniels Commission Co., and said company
was afterwards adjudged bankrupt by the United States District Court for
the Southern Division of the Western District of Missouri, and A. J. Britton,
of Cabool, Missouri, was duly elected, and is now the duly qualified and acting
trustee in bankruptecy of said Daniels Commission Co.; and, whereas, J. B.
Thomas, of Willow Springs, Missouri, claims the proceeds of said carload of
eggs sold by Rash, Banker & Co., and the said J. A. Britton, trustee, also
claims the said proceeds, and the said brokers, Rash, Banker & Co., have been
notified by the Farmers & Merchants’. National Bank of Los Angeles, Califor-
nia, representing the said J. B. Thomas, and also by John C. Dyott, who was
the receiver of the Daniels Commission Co., of said claims; and, whereas,
the said Rash, Banker & Co. are unwilling to pay out said funds until the said
conflicting claims are settled: Now, for the purposes of having said funds
transferred and brought within the jurisdiction of the United States District
Court for the Southern Division of the Western District of Missouri, and
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without walving any claims or rights either the said A. J. Britton, trustee, or
the said J. B. Thomas may have to the same, it is hereby agreed, that the
said Britton, trustee, and the said Thomas will make a joint order on Rash,
Banker & Co., to transmit said funds, $2,507.85, to the Southern Missouri
Trust Company, of Springfield, Missouri; said amount to remain in said
trust company as a special deposit in the names of A. J. Britton, trustee, and
J. B. Thomas and draw interest at the rate of three per cent. per annum, It
is further agreed that the said A. J. Britton, trustee will, within one year
from this date institute legal proceedings to have the right and title to said
fund determined, and that he will prosecute said action with due diligence to
a final judgment, and that the Southern Missouri Trust Company shall be
authorized to pay said fund and the accrued interest to whomsoever it shall
be adjudged to belong.
“Dated this 4th day of June, A. D., 1913.
“J. A. Britton,
“Trustee Danlels Commission Co.
“J. B. Thomas.”

Pursuant to this agreement the sum of $2,507.85 was collected from
Rash, Banker & Co., and said sum, less expenses and attorneys’ fees,
was deposited with the Southern Missouri Trust Company; the exact
amount deposited being $2,350.

By reason of the foregoing facts it must be conceded that the ap-
pellee is entitled to the fund on deposit, unless he has forfeited his right
thereto by reason of the facts now to be stated.

November 28, 1913, appellee filed proof of an unsecured claim
against the bankrupt estate of the Daniels Commission Company in the
sum of $11,436. This claim included the amount due on the drafts.
At the time appellee filed proof of the unsecured claim he knew the
drafts had not been paid, but testified that he did not know that the
allowance of the unsecured claim constituted a waiver of his right to
the particular money arising from the drafts. January 21, 1915, the
unsecured claim of appellee was allowed. June 1, 1915, appellee ac-
cepted a dividend thereon of $343.08. Appellee knew, in February,
1914, that the money arising from the drafts had been deposited with
the trust company, but he testified that he did not know that the money
would be paid when he filed his unsecured claim in November, 1913,
July 15, 1915, appellee filed a petition with the referee for permission
to amend his proof of claim made in November, 1913, by striking there-
from the amount due on the drafts except the difference between said
amount and the amount actually collected and on deposit with the
trust company. The petition set forth the facts as detailed herein, and
also alleged that the failure of appellee to mention the drafts as se-
curity in the proof accompanying his claim was caused by inadvertence
and unintentional omission. This petition was contested by appellant,
and on August 3, 1915, the referee made the following order in refer-
ence thereto:

“Before John Schmook, a referee in bankruptcy of said court, at Spring-
field, Missouri, in said Division, August 30, 1915. The petition of J. B. Thomas,
a creditor of said bankrupt, to amend claim by him heretofore filed, and there-
after on the 21st day of January, 1915, duly allowed In his favor against said
bankrupt estate, in the sum of $11,436, and the objections of the trustee,
to said petition for leave to amend, having come regularly on for hearing, on

the said petition to amend and on said objections thereto, said John B. Thom-
as appearing in his own proper person and by V. O. Coltrane, Esq., and J.
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C. Dyott, Esq., bis attorneys, and said trustee, A. J, Britton, appearing in his
own proper person and by G. M. Sebree, Esq., and Robert Lamar, Esq., his
attorneys, and the same having been by agreement of parties submitted to the
referee for hearing and decision, and said claimant and said trustee having
offered evidence, and the referee having heard the evidence and argument of
counsel and being fully advised in the premises, after due consideration it is
by the referee ordered that the petition of said Jobn B. Thomas, claimant
herein, for leave to amend, be and the same hereby is granted, and said peti-
tioner is accordingly given leave to amend his said claim so that the third item
thereof shall read and be for the sum of $586.52 only, instead of $3,000, on
the three drafts in said claim mentioned, all due October 23, 1912, and the ob-
jections of said trustee to said petition for leave to amend be and the same
hereby are overruled and dismissed; provided, however, and upon condition
that said John B. Thomas shall refund and repay to said A. J. Britton, trustee
in bankruptey of said estate, the sum of $343.08, being dividend declared and
ordered paid on said claim allowed January 21, 1915, aforesaid and by the
said John B. Thomas received as such creditor, It having been admitted by
all parties, on said hearing, that said claimant, John B, Thomas, had made
formal tender to said trustee of said dividend, aforesaid.”

Appellant by proper proceedings carried said order before the Dis-
trict Court for review, and on October 11, 1915, said court, Hon. Wil-
bur J. Booth presiding; in all things approved and affirmed the above
order. This judgment still stands, and is not subject to review in the
present proceeding. June 3, 1915, appellee filed the petition in the
present proceeding, wherein, after stating the facts, he prayed that the
title to the fund on deposit with the trust company be determined, and
that if it should be determined that it belonged to him, a proper order
be made in the premises. Appellant dnswered the petition of the ap-
pellee, and such proceedings were thereafter had that on February 1,
1916, the referee made the following order:

“That said J. B. Thomas have and recover said sum of $2,350 and interest
thereon from February 10, 1914, at the rate of three per cent. per annum, be-
ing the fund so deposited as aforesaid. It is further by said referee ordered
and adjudged that said A, J. Britton, trustee as aforesaid, join with said
Thomas, and said Britton as such trustee is hereby directed and empowered so
to join, in an order upon said Southern Missouri Trust Company to pay said
sum and interest to said Thomas. It is further by the referee ordered and ad-
judged that said Southern Missouri Trust Company and said trustee pay to
said Thomas and that said Thomas have and recover of and from said trust
company and from said trustee aforesaid, said sum of $2,350 so deposited as
aforesaid, and interest thereon at 3 per cent. per annum, from February 10,
1914, and that execution issue.”

This order was subsequently approved and affirmed by the District
Court (Judge Van Valkenburgh presiding) on petition for review. The
present appeal is from such last-named order: On the facts as stated
appellant claims that appellee waived his riglit to the fund on deposit
by filing proof of an unsecured claim wherein the drafts were included
as a portion of the indebtedness due appellee. Numerous cases are
cited in the briefs upon the doctrine of election of remedies, but we
do not think that question is open on the present record for this reason.
The judgment of the district court allowing appellee to amend the proof
of his unsecured claim, so as to reduce the claim on the drafts from
$3,000 to $586.52, still stands in full force. As a result thereof appel-
lee cannot be held to have ever filed proof of a general claim for the
amount on deposit with the trust company (23 Cyc. 973, and cases
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cited). This being so, we do not see how it can be claimed that appellee
has elected to take anything except the fund on deposit. In other
words, as his proof of an unsecured claim stands amended so as not
to make a general claim on the drafts except for the difference between
the amount advanced on the drafts and the amount collected on the
same, he has never made any general claim for the fund on deposit.
After the judgment, allowing the unsecured claim to be amended, was
rendered, then the claim stood as if it had been originally filed in the
way it had been amended.
The judgment below is therefore affirmed.

SANBORN, Circuit Judge, concurs in the affirmance on the ground
that the appellee was not estopped by his original claim, his receipt of
a dividend upon it, and his other acts from refunding the portion of the
dividend derived from the portion of the claim based on the amount
due upon the drafts and recovering the proceeds thereof. Rankin v.
Tygard, 198 Fed. 795, 797, 806, 119 C. C. A. 591, 593, 602, and authori-
ties there cited; Thomas v. Taggart, 209 U. S. 385, 391, 392, 28 Sup.
Ct. 519, 52 L. Ed. 845. .

DU BOIS ELECTRIC CO. v. FIDELITY TITLE & TRUST CO.

(Circuit Court of Appeals, Third Circuit. December 26, 1916. Rehearing
Denied February 9, 1917.)

No. 2168.

NEGLIGENCE &=55—LIABILITY—DUTY.

A corporation which contracted with a political party to hang a
banner across a street and which had no further duties with respect
thereto, though it was, at a later time and under a separate contract, em-
ployed to string some lights along the banner, owed no continuing duty to
maintain the banner in position, the banner not being in itself a nuisance,
and therefore is not liable for injuries to a pedestrian resulting from the
fall of the banner.

[Ed. Note—For other cases, see Negligence, Cent. Dig. § 68; Dec.
Dig. &=55.]

In Error to the District Court of the United States for the West-
ern District of Pennsylvania; W. H. Seward Thomson, Judge.

Action by V. W. Pancoast against the Du Bois Electric Company.
After the death of plaintiff, the Fidelity Title & Trust Company, as
ancillary administrator, was substituted. Judgment for the plaintiff,
and defendant brings error. Reversed, and new trial ordered.

A. L. Cole and H. B. Hartswick, both of Clearfield, Pa., for plain-
tiff in error.

Charles Alvin Jones and Sterrett & Acheson, all of Pittsburgh,
Pa., for defendant in error.

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir-
cuit Judges.

@=For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
238 F—9 )
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McPHERSON, Circuit Judge. On October 12, 1912, a banner
stretched across a street in the borough of Du Bois fell and severely
injured Vernon W. Pancoast, a citizen of New York. In the follow-
ing March he sued the borough, and in August, 1914, obtained a
judgment, which was removed to this court by a writ of error and
afterward reversed. Borough of Du Bois v. Pancoast, 218 Fed. 60,
133 C. C. A. 662. On October 6, 1914, while the writ of error was
pending, he brought a second suit, naming the Du Bois Electric Com-
pany, the Deposit National Bank, and Joseph Bensinger (who we
understand was the tenant of the Commercial Hotel) as defendants.
The suit against the borough was abandoned, and the second ac-
tion was discontinued so far as the bank and Bensinger were con-
cerned. Pancoast died in November, 1915, and the Fidelity Title &
Trust Company carried on the action as ancillary administrator. A
verdict and judgment for the plaintiff having been obtained in August,
1916, the present writ of error was taken out. The following facts,
which are quoted from the former opinion, appeared also in substance
on the last trial:

“In October, 1912, a banner of a political party was stretched across one
of the principal streets in the borough of Du Bois. One end of the support-
ing cable was fastened to a chimney that extended above the roof of the Com-
mercial Hotel, a four-story brick building abutting on the street. * * *

“The banner—which was of considerable size, was made of rope mesh, and
carried a portrait on cloth of one of the candidates for president—had been
stretched across the street only a few days before October 12th. It was sus-
pended from a wire rope or cable, and one end of the cable was fastened to
the chimney in question. The chimney was an extension of the hotel wall,
and was about 21 inches square, and probably from 3 to 4 feet in height.
The roof of the building was nearly flat, and a cornice extended beyond
the chimney about 3 feet, overbanging the sidewalk to this extent. Two
turns were taken about the base of the chimney, and a loop was formed by
clamping the end to the body of the cable. Witnesses testified that on the
day in question the weather was ‘very stormy,” and described the wind as
‘pretty strong’ and as ‘unusual.’ Whatever may have been the cause of the
accident, the chimney broke about 6 or 8 inches above the roof, and the loop
probably slipped upward off the chimney, thus letting the banner down.

. The plaintiff was injured, not by the banner, but by one or more of the falling
bricks.”

On the trial now under review it appeared further that the Elec-
tric Company had put up the banner and had fastened the supports
on October 7th. The company had been employed by M. O. Skin-
ner, the local chairman of the party referred to, Skinner himself hav-
ing, no doubt, obtained the necessary permission to use the buildings
on each side of the street. The company had no connection with the
matter except hanging the banner, and, having done that work, it
withdrew from the premises, and on the same evening reported to
Skinner. On October 12th, the day the banner fell, Skinner employ-
ed the company to string electric lights along the supporting wire, and
this work was done in the morning, the accident taking place in the
afternoon. The company was not the owner or occupier of either
building, and, after finishing the work of erection, it did not control
or supervise the banner or the supports. On the two occasions named,
the company was engaged by Skinner to do a few hours’ work, and
thereupon left the premises, and was afterward paid for its services.
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The evidence leaves some room for doubt whether the company
should be regarded as an independent contractor, or as a master
whose servants are permitted to accept temporary employment under
another’s control and direction. It was testified, without contradic-
tion, that Skinner called at the company’s office and asked to have
the banner put up; that the company sent two men to do the work;
that one of them met Skinner the same evening and told him how the
cable had been fastened, to which Skinner replied that it was all
right; that the company charged for the work by the hour, paying
the men their regular wages, and was afterwards repaid by Skinner;
and that the company had no access to the buildings and no control
over the banner after it had been hung. For present purposes we
shall treat the contract as an independent employment, but, clearly it
had a very limited object. The company was to furnish laborers for
a few hours’ work and to be repaid the ordinary wages for their serv-
ices. Nothing more was contemplated, and the slightness of the thing
to be done, and the brevity of time required to do it, go far, in them-
selves, to forbid the inference that the company was intended to have,
or actually did have, any further control after the men had finished
the job and had left the premises. :

Under all this evidence, was the company liable for the injury?
The verdict necessarily implies that the work was negligent, and for
the legal consequences thereof the company may have been liable on
its contract with Skinner. But it had no contract with Pancoast, and
if it is bound to make reparation for his injury, this must be for the
reason that it owed him a duty as a person lawfully using the street.
But, as we decided in 218 Fed. 60, 133 C. C. A. 662, the banner was
not in itself a nuisance, and the only ground, therefore, for holding
the defendant liable to Pancoast would be a continuing duty resting
on .the company so to maintain the banner that persons on the street
should not be endangered. The plaintiff’s difficulty is that no facts
were proved to support the inference of such a duty. The company’s
only relation to the work grew out of its employment by Skinner,
which was limited in scope and time, and had been fully performed.
The company had no further control over the banner. It had nothing
to do with the supporting buildings, and had no right to enter them
without permission from the occupiers. Its connection with the trans-
action had ceased—the stringing of the lights was a second and sep-
arate employment, and does not strengthen the plaintiff’s case—and
we can find no evidence to support the theory on which the jury was
allowed to find a verdict. A Pennsylvania decision in point is Curtin
v. Somerset, 140 Pa. 70, 21 Atl. 244, 12 L. R. A. 322, 23 Am. St. Rep.
220. There, a contractor to erect a hotel disobeyed the specifications
and built the porch negligently. After the hotel had been turned
over to a tenant of the owner, a guest who suffered injury by reason
of the contractor’s conduct sued him for damages, but was not al-
lowed to recover, the court saying: S

“The question arises, What is the responsibility of the contractor under
such circumstances? That he would be responsible to the company for any

loss sustained by it in consequence of his failure to erect the building in con-
formity to the plans and speciﬁcathns may be conceded. There was a con-
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tractual relation between them, and for breach of a contract, not known
to and approved by the company, he would be liable. Is he also liable for
an injury to a third person not a party to the contract, sustained by reason
of defective construction? It is very clear that he was not responsible by
force of any contractual relation, for, as before observed, there was no con-
tract between these parties, and hence there could have been no breach. I
liable at all, it can only be for a violation of some duty. It may be stated,
as a general proposition, that a man is not responsible for a breach of duty
where he owes no duty. What duty did the defendant owe to the plaintiff?
The latter was not upon the porch by the invitation of the defendant. The
proprietor of the hotel, or whoever invited or procured the presence of the
plaintiff there, may be said to have owed him a duty, the duty of ascertain-
ing that the porch was of sufficient strength to safely hold the guests whom
he had invited. The plaintiff contended, however, that as the hotel company
was not responsible, the contractor must necessarily be so. This, however,
is moving in a circle. It by no means follows that, because A. is not re-
sponsible for an accident, B. or some other person must be.”

See, also, Fitzmaurice v. Fabian, 147 Pa. 199, 23 Atl. 444, Con-
gregation, etc., v. Smith, 163 Pa. 561, 30 Atl. 279, and the collection
of cases to be found in 26 L. R. A. 505, 43 Am. St. Rep. 808; Thorn-
ton v. Dow, 60 Wash. 622, 111 Pac. 899, 32 L. R. A. (N. S.) 968.

The jury should have been instructed to find a verdict for the de-
fendant, and the judgment is therefore reversed and a new trial
awarded.

In re GRANT et al.
(Circuit Court of Appeals, Second Circuit. November 14, 1916.)
Nos. 30, 31.

1. BANKRUPTCY &=>444—PETITION TOo REVIEW—TIME FOR FILING.

Under bankruptcy rule 15 of the Southern district of New York, re-
quiring a petition to review an order of the referee to be filed within 10
days after the order is made, unless such time is extended before or after
the expiration of the 10 days by the referee or court, an order may be
reviewed on petition filed more than 10 days after rendition, where the
time was actually extended by the referee, although not embodied in his
return,

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. §§ 920-927;
Dec. Dig. ¢&=o444.] *

2. BANKRUPTCY €=>446—ATTORNEYS’' FEES—ALLOWANCE-—APPEAL.

As the allowance of fees to the attorneys for the trustee in bankruptey
rests in the discretion of the trial court, whose discretion will not be
reversed on appeal, unless abused, the denial of a petition to review the
referee’s allowance of such fees will not be reversed, where the court ex-
pressed satisfaction with the allowance, notwithstanding the denial was
improperly based on the ground that the petition for review was not filed
in time.

[Ed. Note—For other cases, see Bankruptcy, Cent, Dig. § 929; Dec.
Dig. &=446.]

Petitions to Revise and Appeals from the District Court of the
United States for the Southern District of New York.

In the matter of the bankruptcy of Peter Geddes Grant and Rufus
E. Leavitt, individually and as copartners doing business under the
firm name of Leavitt & Grant, and the firm of Leavitt & Grant.

&==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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Petition by Henry A. La Chicotte to revise an order dismissirg a peti-
tion to review the referee’s order approving the trustees’ account, and
to revise an order denying reargument of the petition to review. Pe-
titioner also appeals. Affirmed.

This cause comes here from the United States District Court for
the Southern District of New York on two petitions to review. One
petition is to revise an order dismissing a petition to review a referee’s
order approving the trustee’s account. The other petition is to revise
an order denying a reargument of the petition to review.,

Prince & Nathan and Henry M. Stevenson, all of New York City
(Alfred B. Nathan and Sidney J. Loeb, both of New York City, of
counsel), for trustee.

Franklin Taylor, of New York City (Joseph J. Zeiger, of New
York City, of counsel), for petitioner.

Before COXE, WARD, and ROGERS, Circuit Judges.

ROGERS, Circuit Judge. The petitioner is a creditor of the bank-
rupts to the extent of $45,947.20 and his claim has been filed and al-
lowed. He is in this court objecting to the allowance made to the
attorneys of the trustee on the settlement of the latter’s accounts. It
is alleged that the attorneys rendered services which were not alone
necessary and difficult, but unusual; that there were several hundred
creditors, with unusual credit liabilities in contrast to the smallness
of the assets and estate; and that whatever assets were gotten in
were only procured after litigation. Eight or nine separate actions
were commenced against as many creditors. In most of them judg-
ments were obtained, and in others compromises were made with the
approval of creditors.

The trustee on July 1, 1915, filed his final accounts, and on July 29th
the referee held a meeting of creditors to pass on the trustee’s accounts
and upon the petitions for allowance to the attorneys for the trustee.
These petitions called attention to the fact that the sum of $1,500 had
been already paid by the trustee to his attorneys “for and on account
of services rendered and to be rendered.” The payment of $1,500
had been made on June 26, 1913. At the meeting on July 29, 1915,
the petitioner was represented by attorney and through him objected
to any further allowances to the attorneys, Nevertheless the referee
certified to the court that in his opinion the attorneys were entitled to
more than twice the amount of the trustee’s commissions as their al-
lowance, but the District Judge refused the application for an addi-
tional allowance, and filed on September 27th a memorandum in which
he declared that, “considering all parties, this estate has yielded as
large fees as the result will permit.” That order was never in terms
vacated. An application was made by the trustee’s attorneys before
the District Judge to resettle the last-mentioned order, but that ap-
plication was also denied. .

A memorandum opinion was filed on November 18th, in which the
judge said:
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“The point now raised is whether, in computing the amount that the referee
had power to award, there was to be taken into consideration a payment on
account made to said attorneys before the present rule of court went into ef-
fect. I did not intend to prevent the attorneys from getting anything more
than what had been pald to them years ago, and have always considered the
rule now in force to apply to the present power of the referees. It is not nec-
essary to resettle the order. It is held that a grant of double the trustee’s
commissions made by the referee was authorized, and all that was denied was
anything more than that. A payment made before the present rule went into
effect was presumptively earned at that time and is not to be counted. The
referee is justified in countersigning a check for double the amount of the
trustee’s commissions in favor of the trustee’s attorneys. There is no neces-
sity for a new order.”

The opinion above set forth contains erroneous statements of fact.
The payment of $1,500 on account was made after, and not before,
rule No. 8 went into effect. The payment was made in June, 1913,
and the rule went into effect in February, 1913. This error, however,
is not material in the view we take of the question presented to this
court. :

On January 21, 1916, the referee made orders in which he directed
various allowances to the attorneys for their services and disburse-
ments, which allowances aggregated $2,087.59. The petitioner filed his
petition with the referee to review these last-mentioned orders in so
far as they granted allowances to the attorneys to the extent of twice
the amount of the trustee’s commissions, without deducting therefrom
the $1,500 previously paid. He alleged that the orders were in vio-
lation of rule 8 of Instructions to Referees in Bankruptcy of the South-
ern District of New York, adopted February 1, 1913. He also ob-
jected on the ground that it violated the unvacated order of the court
of October 8, 1895, to which reference has heretofore been made.
Thereafter, on February 11, 1916, the referee certified the questions
for review under the petition to the District Court. After a hearing
before the District Judge a memorandum opinion was handed down
on February 26th. In that opinion the District Judge said:

“This opinion to review is plainly taken too late, as appears from the
face of the return. It brings up nothing, and is therefore dismissed. I may
add that Mr. Miller inferpreted the decision of this court made by me on
November 18, 1915, with entire correctmess. It follows that, if the petition

had been timely, the referee’s decision would have been affirmed; but deci-
sion is put upon the ground that the attempted petition is invalid.”

[1] The petition to review was not taken too late. Bankruptcy rule
15 of the Southern District of New York has to be filed with the
referee within 10 days after the order is made, “unless such time is
extended before or after expiration of said 10 days by the referee
or the court.”” The time for filing the petition had actually been ex-
tended by the referee, but it was not embodied in the return from
the referee. As the District Judge said in his opinion of March lst,
denying reopening, “the regularity of an appeal must be determined
by the return made to the appeal.” “Of course,” he added, “I should
not stand on a point so technical, if I were of opinion that there is
anything in the petition to review. As stated in my late memorandum,
Mr. Miller correctly interpreted my opinion. Therefore, even if the
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appeal papers had been sufficient on their face, the result would be

e same.” ,

[2] It is evident that the District Judge is satisfied that the allow-
ance made to the attorneys was a proper one, and that, if the papers
upon which the petitioner relies had appeared in the record eriginally
before him, they would not have altered his original determination of
the matter. We are unable to see what good would be accomplished
if this court should reverse the orders denying the petitioner the re-
lief he asked. It is for the District Judge to determine the allowance
to be made to the attorneys. This he has done, and he is satisfied with
the amount fixed.

In a proceeding in bankruptcy there are many matters which are not
governed by a fixed rule, but are confided to the sound judicial dis-
cretion of the judge. His decision in such cases may be brought be-
fore the Circuit Court of Appeals for review. But the Appellate
Courts have established the rule that in such cases they will not re-
verse, unless the decision below was unmistakably wrong, or unless
a plain abuse of discretion is shown. In re S. B. Judkins Company,
205 Fed. 892, 124 C. C. A. 205; Black on Bankruptcy, § 48.

We see no sufficient reason for revising or vacating the orders of
the District Court, and for directing it to enter an order reversing the
orders of the referee of January 21, 1916, as prayed.

The orders are affirmed.

PANTOMIMIC CORP. v. MALONE et al.
(Circuit Court of Appeals, Second Circuit. November 14, 1916.)
No. 141.

CusroMs DUTIES ¢&»22—PROEIBITED IMPORTATION—PICTURE oF Prize FIgaT.
A picture is caused to be brought into the United States, in violation of
Act July 31, 1912, c. 263, 37 Stat. 240 (Comp. St. 1913, §§ 10416-10418),
declaring it unlawful to bring or cause to be brought into it any film or
other pictorial representation of any prize fight, which is designed to
be used or may be used for purposes of public exhibition, where on a reel
in Canada, in front of an electric light, is run an original positive film
taken from the original negative film of a foreign prize fight, and oppo-
site it in the United States, through a moving picture camera, is run an
unexposed film, from a reel; the two reels being connected by an endless
chain, so that the two films move the same distance in the same time,
resulting in an exact negative reproduction being taken on the American
side of the positive film on the Canadian side, from which secondary
negative, rephotographed by another camera, a positive film, capable of
public exhibition, could be and was made.
[Bd. Note.—For othber cases, see Customs Duties, Cent. Dig. § 18; Dec.
Dig. &=22.]

Appeal from the District Court of the United States for the South-
ern District of New York.

Suit by the Pantomimic Corporation against Dudley Field Malone,
Collector, and another. From a decree dismissing the bill, complain-
ant appeals. Affirmed.

&> For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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Harold T. Edwards, of New York City, for appellant.
H. Snowden Marshall, U. S. Atty., of New York City, for appellees.

Before COXE, WARD, and ROGERS, Circuit Judges.

WARD, Circuit Judge. August 9, 1916, the complainant filed its
bill against the defendants, as collector and deputy collector of United
States customs at the port of New York, alleging that they had threat-
ened and attempted to seize, and were threatening and attempting to
seize, a certain secondary negative and a certain secondary positive
film belonging to it, now in the port and collection district of New
York, for the purpose of bringing an action for their condemnation,
as provided in sections 3072, 3082, and 3087 Rev. St. (Comp. St. 1913,
§8§ 5775, 5785, 5790), which would cause the complainant irreparable
injury, for which there was no adequate remedy at law, and praying
that a temporary injunction might issue, restraining the defendants
from so doing, to be made perpetual on final hearing.

On the same day Judge Mayer granted an order upon the defend-
ants, returnable August 17th, to show cause why they should not be
enjoined as prayed for, issuing a restraining order in the meantime.
The defendants answered, admitting all -the allegations of fact in
the bill, but denying that the complainant was entitled to the relief
sought for, and praying that the bill be dismissed. August 17th the
matters came on before Judge Augustus N. Hand for hearing, and
on September 1st he vacated the order and dismissed the bill.

The defendants relied on chapter 263, Laws of 1912, 37 Stat. 240,
which is as follows:

“Chapter 263.—An act to prohibit the importation and the interstate trans.

portation of films or other pictorial representations of prize fights, and for
other purposes. . .

“Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, that it shall be unlawful for any
person to deposit or cause to be deposited in the United States mails for
mailing or delivery, or to deposit or cause to be deposited with any express
company or other common carrier for carriage, or to send or carry from one
state or territory of the United States or the District of Columbia to any other
state or territory of the United States or the District of Columbia, or to bring
or to cause to be brought into the United States from abroad, any film or other
pictorial representation of any prize fight or encounter of pugilists, under
whatever name, which is designed to be used or may be used for purposes of
public exhibition.

“Sec. 2. That it shall be unlawful for any person to take or receive from
the mails, or any express company or other common carrier, with intent to
sell, distribute, circulate, or exhibit any matter or thing herein forbidden to
be deposited for mailing, delivery; or carriage in interstate commerce,

“Sec, 3. That any person violating any of the provisions of this act shall
for each offense, upon conviction thereof, be fined not more than one thousand
dollars or sentenced to imprisonment at bard labor for not more than one
year, or both, at the discretion of the court.”

April 5, 1915, one Jess Willard and one Jack Johnson engaged in
a prize fight at the city of Havana, Cuba. Moving pictures of the
fight were taken on negative films, from which positive films could be
and were developed for public exhibition. Farly in April, 1916, a
moving picture camera was set up eight inches on the American side
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of the international boundary between the state of New York and the
Dominion of Canada, with the lens directed towards Canada. About
eight inches on the Canadian side of the boundary a box was set up
facing the camera. An original pesitive film taken from the negative
film made at Havana was run on a reel through the box in front of
an electric light on the Canadian side. An unexposed film was run
from a reel through the camera on the American side directly opposite
it. 'The two reels were connected by an endless chain, so that the
two films should move the same distance in the same time. The
result was that an exact negative reproduction was taken on the Amer-
ican side of the positive film on the Canadian side. From this sec-
ondary negative, rephotographed by another camera, a positive film
capable of public exhibition could be made and was made.

The complainant is engaged in the moving picture business, is the
owner of the secondary negative film, and has the exclusive right to
make positive films therefrom for public exhibition, which it proposes
doing. To sustain the decree, the statute being penal, the things com-
plained of must fall within its language. It is not enough that they
are within the mischief of the act. Sarlls v. United States, 152 U.
S. 570, 14 Sup. Ct. 720, 38 L. Ed. 556. It will be seen that neither the
original negative nor the original positive taken at Havana were ever
in the United States, and that the secondary negative and positive
which are now in the United States were produced here by means of
light rays crossing from a box in Canada to a camera in New York
and there making a picture of the positive film in Canada on a sensi-
tized negative film in New York.

As the United States has no right to exercise police power, pure
and simple, within the states, the legislation must rest upon the power
of Congress to regulate commerce. The Supreme Court has held the
act constitutional in Weber v. Freed, 239 U. S. 325, 36 Sup. Ct. 131,
60 1.. Ed. 308, Ann. Cas. 1916C, 317. It is quite apparent that the
only prohibition in the lang