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This is a Kéy—Numbered Volume

Each syllabus paragraph in this volume is marked
with the topic and Key-Number section e= under
which the point will eventually appear in the Amer-
ican Digest System.

The lawyer is thus led from that syllabus to the exact.
place in the Digests where we, as digest makers, have
placed the other cases on the same point---This is the
Key-Number Annotation.



RULES

OF THE

UNITED STATES CIRCUIT COURT OF
APPEALS

FOR THE

THIRD CIRCUIT

AporTEp 1IN OPEN Courr, JUuNE 16, 1891. REVISED January 31,
1910, wiTH AMENDMENTS SINCE ADOPTED

1.
NAME.
1. The court adopts “United States Circuit Court of Appeals for
the Third Circuit” as the title of the court.

2.
SEAL,

1. The seal shall contain the words “United States” on the upper
part of the outer edge; and the words “Circuit Court of Appeals”
on the lower part of the outér edge, running from left to right; and
the words “Third Circuit” in two lines in -the centre, with a dash
beneath.

TERMS.

1. The terms of this court shall commence and be held on the first
Tuesday of March and the first Tuesday of October in each year, at
the city of Philadelphia.
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vi 224 FEDERAL REPORTER

4.
QUORUM.

1. If, at any term, a quorum does not attend on any day appointed
for holding it, any judge who does attend may adjourn the court
from time to time, or, in the absence of any judge, the clerk may ad-
journ the court from day to day. If, during a term, after a quorum
has assemhled, less than that number attend on any day, any judge
attending may adjourn the court from day to day until there is a
quorum, or may adjourn without day, and, in the absence of all the
judges, the clerk may adjourn the court from day to day.

2. Any judge attending when less than a quorum is present thay
make all necessary orders touching any suit, proceeding, or process
depending in or returned to the court preparatory to hearing, trial, or
decision thereof.

S.
CLERK.

1. The clerk’s office shall be kept in the city of Philadelphia.

2. The clerk shall not practice either as attorney or counsellor in
this court or in any other court while he shall continue to be clerk of
this court.

3. He shall, before he enters on the execution of his office, take an
oath in the form prescribed by section 794 of the Revised Statutes,
and shall give bond in a sum to be fixed, and with sureties to be ap-
proved by the court, faithfully to discharge the duties of his office
and seasonably to record the decrees, judgments, and determinations
of the court. A copy of such bond shall be entered on the journal of
the court, and the bond shall be deposited for safe-keeping as the
court may direct. .

4. He shall not permit any original record or paper to be taken
from the court room or from the office, without an order from the
court.

6.
MARSHAL, CRIER AND OTHER OFFICERS.

1. The marshal and crier shall be in attendance during the sessions
of the court, with such number of bailiffs and messengers as the court
may, from time to time, order.

7.
ATTORNEYS AND COUNSELLORS.

1. All attorneys and counsellors admitted to practice in the Supreme
Court of the United States, or in any District Court of the United
States, shall become attorneys and counsellors in this court, on taking
an oath or affirmation in the form prescribed by rule 2 of the Su-
preme Court of the United States and on subscribing the roll, but no
fee shall be charged therefor; and all attorneys and counsellors of
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the District Courts of the United States for the Third Circuit, shall
be attorneys and counsellors of this court without taking any further
oath.

8.
PRACTICE.

1. The practice shall be the same as in the Supreme Court of the
United States, as far as the same shall be applicable.

9.
PROCESS.

1. All process of this court shall be in the name of the President
of the United States, and shall be in like form and tested in the same
manner as process of the Supreme Court.

- 10.
BILL OF EXCEPTIONS.

1. The judges of the District Courts shall not allow any general
exception to the whole of the charge to the jury in a civil or a crim-
inal trial at common law, nor shall a series of exceptions be allowed
which produces the same result. But the party excepting shall state
distinctly and separately the several matters in such charge to which he
excepts, and only such matters shall be included in the bill of ex-
ceptions and allowed by the court. FExceptions to the charge or to
the judge’s action upon the requests for instruction shall be taken im-
mediately on the conclusion of the charge before the jury retire,
shall be specified in writing or dictated to.the stenographer, and shall
be specific and not general.

2. Exceptions to the admission or rejection of evidence shall be spe-
cific and not general, and the bill of exceptions to such admission or
rejection shall contain only so much of the evidence admitted or offered
and rejected as is necessary for the presentation and decision of the
questions saved for review. Unless there be saved a question which re-
quires the consideration of all the evidence, a bill of exceptions con-
taining all of it shall not be allowed.

11,
ASSIGNMENTS OF ERROR.

1. The plaintiff in error or appellant shall file with the clerk of
the court below, with his petition for the writ of error or appeal, his
assignments of error, as required by section 997 of the Revised Stat-
utes, which shall set out separately and particularly each error as-
serted and intended to be urged. [See rule 14, section 6.] When
the error alleged is to the admission or the rejection of evidence, the
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assignment shall quote the full substance of the evidence admitted or
rejected ; when the error alleged is to the charge of the court, the as-
signment shall set out the part referred to totidem verbis, whether it
be in instructions given or in instructions refused; when the error
alleged is based on the trial court’s refusal to enter a judgment non
obstante veredicto for the plaintiff in error on the whole record, the
assignment shall state the reasons presented to the trial court for the
entry of such judgment; when the error alleged is to a ruling upon the
report of a master or referee, the assignment shall state the excep-
tion to the report and the action of the court upon it.. Such assign-
ments of error shall form part of the transcript of the record and
be printed with it. When error is not so assigned, counsel will not
be heard, except at the request of the court, and errors not assigned
according to this rule will be disregarded. The court, at its option,
however, may notice a plain error not assigned.

12. 4
OBJECTIONS TO EVIDENCE IN THE RECORD.

1. In all cases of equity or admiralty jurisdiction, heard in this
court, no objection shall be allowed to be taken to the admissibility
of any deposition, deed, grant, exhibit, or translation found in the
record as evidence, unless objection was taken thereto in the court
below and entered of record; but the same shall otherwise be deemed
to have been admitted by consent.

13.
SUPERSEDEAS AND COST BOXNDS.

1. Supersedeas bonds in the District Courts must be taken, with good
and sufficient security, that the plaintiff in error or appellant shall
prosecute his writ or appeal to effect, and answer all damages and
costs if he fail to make his plea good. Such indemnity where the
judgment or decree is for the recovery of money not otherwise secured,
must be for the whole amount of the judgment or decree, including
just damages for delay, and costs and interest on the appeal; but in
all suits where the property in controversy necessarily follows the suit,
as in real actions and replevin, and in suits on mortgages, or where
the property is in the custody of the marshal under admiralty process,
or where the proceeds thereof, or a bond for the value thereof, is
in the custody of the court, indemnity in all such cases will be required
only in an amount sufficient to secure the sum recovered. for the
use and detention of the property, and the costs of the suit and just
damages for delay, and costs and interest on the appeal.

2. On all appeals from any interlocutory order or decree granting or
continuing an injunction in a District Court, the appellant shall, at the
time of the allowance of said appeal, file with the clerk of such Dis-
trict Court a bond to the opposite party in such sum as such court
shall direct, to answer all costs if he shall fail to sustain his appeal.
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14.
WRITS OF ERROR, APPEALS, RETURNS AND RECORDS.

1. Any appeal to this court, or writ of error from this court, allow-
able by law, may be allowed, in term time or vacation, by the Cir-
cuit Jdstice, or by any of the Circuit Judges within this circuit, or by
any District Judge within the district where the case to be reviewed was
heard or tried, who may also take the proper security, sign the citation,
and, if he deem it proper so to do, grant a supersedeas and stay of ex-
ecution or of proceedings pending such writ of error or appeal.
Whenever an appeal or a writ of error to this court shall be allowed
by a District Judge, or shall be issued by the clerk of a District Court,
the clerk of the District Court shall give immediate notice thereof to
the clerk of this court.

2. The clerk of the court to which any writ of error may be di-
rected, or from which any appeal may be taken, upon being paid or
tendered his fees therefor, shall make a return of the same by trans-
mitting a true copy of the record, bill of exceptions, assignment of
errors, and all proceedings in the case, under his hand and the seal
of the court.

3. In all cases brought to this court, by writ of error or appeal, to
review any judgment or decree, the clerk of the court by which such
judgment or decree was rendered shall annex to and transmit with
the record a copy of the opinion or opinions filed in the case.

4. No case will be heard until a complete record, containing in itself,
and not by reference, all the papers, exhibits, depositions, and other
proceedings, which are necessary to the hearing in this court, shall be
filed.

5. Whenever it shall be necessary or proper, in the opinion of the
presiding judge in any District Court, that original papers of any kind
should be inspected in this court upon writ of error or appeal, such
presiding judge may make such rule or order for the safe-keeping,
transporting, and return of such original papers as to him may seem
proper ; and this court will receive and consider such original papers
in connection with the transcript of the proceedings.

6. All appeals, writs of error, and citations must be made returnable
not exceeding thirty days from the day of signing the citation, whether
the return day fall in vacation or in term time, and be served before
the return day; but the citation must be signed, and the bond for
costs must be approved and filed, and the assignments of error sub-
mitted and filed, with the petition for the appeal or writ of error, im-
mediately after the appeal or writ of error is allowed: Provided, how-
ever, that every appeal taken from an interlocutory decree, under the
seventh section of the act entitled “An act to establish Circuit Courts
of Appeals, and to define and regulate in certain cases the jurisdiction
of the courts of the United States, and for other purposes,” approved
March 3, 1891, and amendments to said section, shall be made return-
able in ten days from the allowance of the appeal and the signing of
the citation.
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7. The records in cases of admiralty and maritime jurisdiction
shall be made up in the same manner, as nearly as practicable, as are
the records in equity cases.

15.

BAIL IN ERROR.

1. Where a writ of error has been allowed in a criminal case, the
justice or judge who allowed the writ, or any judge of the court which
entered the judgment to be reviewed, shall have power to admit the
plaintiff in error to bail for his appearance in such court on the deter-
mination of the proceedings on the writ of error to abide by and obey
any order that may be made therein. The bond or recognizance for
such appearance shall be substantially in the following form:

United States of- America, ...... District of ...... ss.

We (here insert name of defendant), residing at ...... and (here insert the
name of surety), residing at ...... in the state of ...... , acknowledge our-
selves to be jointly and severally indebted to the United States of America
in-the sum of ...... dollars, lawful money of the United States of America,
to be levied of our goods and chattels, lands and tenements, upon this condi-
tion: That if the said ...... , the defendant, upon whose ‘application a writ of
error has been allowed by the United States Circuit Court of Appeals for the
Third Circuit and is now pending, shall be and appear at the District Court
of the United States for the ...... District of ...... upon the determination
of the proceedings on said writ of error, and the receipt and filing of a man-
date or other process or certificate showing the disposition thereof by the
said Court of Appeals, or, within five days thereafter, to answer and obey
whatever final order or judgment, except as to costs, shall be made in the
premises, and not depart said court without leave thereof, then this recog-
nizance to be void; otherwise, to remain in full force and virtue.

[P PR |
seiesssesess [Ln 8]

S e eeee. L. ST
Taken, acknowledged and subscribed, this ...... day of ...... , A.D. 191, .,
in open court.
eesseesssessy Clerk of District Court.
16.
TRANSLATIONS.

1. Whenever any record transmitted to this court upon a writ of
error or appeal shall contain any document, paper, testimony, or other
proceeding in a foreign language, and the record does not also con-
tain a translation of such document, paper, testimony, or other pro-
ceeding made under the authority of the inferior court, or admitted
to be correct, the record shall not be printed ; but the case shall be re-
ported to this court by the clerk, and the court will thereupon remand
it back to the inferior court, in order that a translation may be there
supplied and inserted in the record.

17.
FILING RECORDS, DOCKETING CASES AND ENXNTERING APPEARANCES.

1. The plaintiff in error or appellant shall file the record of the case
and cause it to be docketed by the clerk of this court on or before the
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return day of the citation, whether in vacation or in term time ; but
for good cause shown the justice or judge who signed the citation, or
any Circuit or District Judge, may extend the return day thereof, the
order for extension to be filed with the clerk of this court.

2. If the plaintiff in error or appellant shall fail to comply with the
first section of this rule the defendant in error or appellee may cause
the case to be docketed without the filing of any record and have it
dismissed, whether in term time or vacation, upon due proof of notice
to the plaintiff in error or appellant of a motion for such dismissal, and
upon producing a certificate from the clerk of the court wherein the
judgment or decree was rendered, stating the case, the return day of
the citation, and that the writ of error or appeal was duly sued out or
allowed; and in no case shall the plaintiff in error or appellant be
entitled to file the record or to have it docketed after the defendant
in error or appellee shall have had the case dismissed under this sec-
tion of this rule unless upon special order of the court.

3. Tnstead of having the case docketed for the purpose of having it
dismissed under the provisions of the second section of this rule, the
defendant in error or appellee, on payment of the usual fees, may
file the record and cause the case to be docketed by the clerk, and if
the record be filed and the case docketed, either by the plaintiff in er-
ror or appellant, within the time prescribed by the first section of
this rule, or by the defendant in error or appellee under the provisions
of this section, the case shall stand for argument.

4. On the filing of the record the appearance of the counsel for the
party docketing the case shall be entered, and on or before the return
day of the citation the counsel for the appellee or defendant in error
shall also enter appearance for the appellee or defendant in error.

18.
DOCKET AND ARGUMENT LISTS.

1. Upon the filing of the record in any case by the plaintiff in error
or appellant and the payment by him of a deposit fee of forty dol-
lars, the clerk shall enter the case, the record of which is so filed,
upon the docket of this court; such docket shall have all its cases ar-
ranged in their proper chronological order.

2. The clerk shall prepare and cause to be printed, previous to the
opening of each term of this court, an argument list of all cases the
records of which shall have been filed with him not less than fifteen
days before the opening of the term, which cases shall be put on the
argument list in the chronological order of docketing the same, subject,
however, to the following system of grouping: The first group shall
be composed of the cases in which all the Circuit Judges shall be com-
petent to sit; the second, of the cases in which all the Circuit Judges
except the youngest in commission shall be competent to sit; the third,
of the cases in which all the Circuit Judges except the next to the
roungest in commission shall be competent to sit, and the fourth, of
the cases in which all the Circuit Judges except the oldest judge in
commission shall be competent to sit.
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19,
ARGUMENTS, CONTINUANCES AND DISMISSALS,

1. The cases in the argument list shall be called for argument at
each term, or adjourned term, and cases shall be argued on call unless
the court shall for good cause otherwise order.

2. If the defendant in error or appellee fails to appear when his
case is called for argument, the court may proceed to hear the argu-
ment on the part of the plaintiff in error or appellant and to give judg-
ment according to the right of the case.

3. For good cause shown the court may order the continuance of
any case for the term. :

4. When a case is reached in the regular call, and there is no ap-
pearance for either party, it may be dismissed at the cost of the plain-
tiff in error or appellant.

5. Where no counsel appears for the plaintiff in error or appellant,
and no brief has been filed for him, the defendant in error or appel-
lee may have the writ of error or appeal dismissed at the cost of
the defaulting party.

6. If a case is called for argument at two terms successively, and
upon the call at the second term neither party is prepared to argue
it, it will be dismissed at the cost of the plaintiff in error or appellant
unless a sufficient cause is shown for further postponement.

7. Whenever the plaintiff and defendant in a writ of error pending
in the court, or the appellant and appellee in an appeal, shall, by their
attorneys of record, sign and file with the clerk an agreement in writ-
ing directing the case to be dismissed, and specifying the terms on
which it is to be dismissed, as to costs, and shalt pay to the clerk any
fees that may be due to him, it shall be the duty of the clerk to enter
the case dismissed, and to give to either party requesting it a copy of
the agreement filed; but no mandate or other process shall issue with-
out an order of the court.

8. Cases may also be dismissed in accordance with the second sec-
tion of rule 17, the frst section of rule 23 and the fourth section of rule.
24 of this court.

9. Except as in the preceding sections of this rule it is otherwise
provided, no motion to dismiss a writ of error or an appeal will be
heard unless previous notice of the motion has been given to the
plaintiff in error or appellant or his counsel.

20.
CERTIORARI.

1. No certiorari for diminution of the recdrd will be awarded in
any case, unless a motion therefor shall be made in writing, and the
facts on which the same is founded shall, if not admitted by the other
party, be verified by affidavit. And all motions for such certiorari
must be made at the first term of the entry of the case; otherwise, the
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same will not be granted, unless upon special cause shown to the
court, accounting satisfactorily for the delay.

21.
DEATH OF A PARTY.

1. Whenever, pending a writ of error or appeal in this court, either
party shall die, the proper representatives in the personalty or realty
of the deceased party, according to the nature of the case, may volun-
tarily come in and be admitted parties to the suit, and thereupon the
case shall be heard and determined as in other cases; and if such
representatives shall not voluntarily become parties, then the other
party may suggest the death on the record, and thereupon, on motion,
obtain an order that unless such representatives shall become parties
within sixty days, the party moving for such order, if defendant in
error, shall be entitled to have the writ of error or appeal dismissed,
and if the party so moving shall be plaintiff in error, he shall be enti-
tled to open the record, and, on hearing, have the judgment or decree
reversed, if it be erroneous: Provided, however, that a copy of every
such order shall be personally served on said representatives at least
thirty days before the expiration of such sixty days.

2. When the death of a party is suggested, and the representatives
of the deceased do not appear within ten days after the expiration
of such sixty days, and no measures are taken by the opposite party
within that time to compel their appearance, the case shall abate.

3. When either party to a suit in a District Court of the United
States shall desire to prosecute a writ of error or appeal to this court,
from any final judgment or decree rendered in the District Court, and
at the time of suing out such writ of error or appeal the other party
to the suit shall be dead and have no proper representative within the
jurisdiction of the court which rendered such final judgment or de-
cree, so that the suit cannot be revived in that court, but shall have
a proper representative in some state or territory of the United
States, or in the District of Columbia, the party desiring such writ of

_error or appeal may procure the same, and may have proceedings on
such judgment or decree superseded or stayed in the same manner
as is now allowed by law in other cases, and shall thereupon proceed
with such writ of error or appeal as in other cases. And within
thirty days after the filing of the record in this court the plaintiff in
error or appellant shall make a suggestion to the court, supported
by affidavit, that the said party was dead when the writ of error or ap-
peal was taken or sued out, and had no proper representative within
the jurisdiction of the court which rendered such judgment or de-
cree, so that the suit could not be revived in that court, and that
said party had a proper representative in some state or territory of
the United States, or in the District of Columbia, and stating therein
the name and character of such representative, and the state or terri-
tory or District in which such representative resides; and upon such
suggestion he may, on motion, obtain an order that, unless such rep-
resentative shall make himself a party within ninety days, the plain-
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tiff in error or -appellant shall be entitled to open the record, and, on
hearing, have the judgment or decree reversed if the same be erro-
neous: Provided, however, that a proper citation reciting the substance
of such order shall be served upon such representative, either per-
sonally or by being left at his residence, at least thirty days before
the expiration of such ninety days; provided, also, that in every such
case, if the representative of the deceased party does not appear
within ten days after the expiration of such ninety days, and the
measures above provided to compel the appearance of such representa-
tive have not been taken within the time as above required, by the
opposite party, the case shall abate; and provided, also, that the said
representative may at any time before or after said suggestion come in
and be made a party to the suit, and thereupon the case shall proceed,
and be heard and determined as in other cases.

22,
MOTIONS.

1. All motions to the court shall be reduced to writing, and shall
contain a brief statement of the facts and objects of the motion.

2. One hour on each side shall be allowed to the argument of a
motion, and no'more, without special leave of the court, granted be-
fore.the argument begins. :
23.

PRINTING. AND DISTRIBUTING RECORDS.

1. It shall be the duty of the clerk, immediately after the record of
any case shall have been filed with him and docketed and the deposit
fee of forty dollars shall have been paid, to notify counsel for all
parties that he will print only the parts of the record mentioned in
the second section of this rule, specifying what those parts shall be,
and to notify the counsel for plaintiff in error or appellant of his esti-
mate of the cost of printing such parts of the record and of his fee
for preparing the parts for the printer, indexing the same and super-
vising the printing thereof. He shall print no other parts of the rec- .
ord unless, within ten days after such notice, he receives from some
one or more of the counsel a written certificate that in his or their
judgment other specified parts thereof should be printed in order
to enable this court properly to decide the questions raised, in which
event the parts so certified as necessary shall also be printed. The
court may, in its discretion, direct the printing of other parts of the
record, and, in lieu of printing patents or other exhibits, separate
printed copies thereof, not less than ten in number, may be filed with
the clerk. If other parts of the record than those specified in his
notice shall be required to be printed by any of the counsel, or by
this court, the clerk shall immediately notify the.counsel for the
plaintiff in error or appellant of his estimate of the additional cost
of preparing, printing and indexing such other parts. The plaintiff
in error or appellant shall pay to the clerk, within ten days after
notice of any estimate, the amount thereof, in default of which the
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writ of error or appeal may be dismissed upon the motion of the op-
posite party, or by the court of its own motion.

2. By writing filed either with the clerk of this court, or with the
clerk of the court below, the plaintiff in error or the appellant niay
waive the provisions of the act of Congress approved February 13,
1911; and if the act be waived the printing, indexing, supervising, and
distributing, shall be done by the clerk of this court as heretofore
under the provisions of rule 23; and the clerk shall then be entitled to
charge the supervising fee of twenty-five cents per printed page, as
provided by rule 29. When the record is printed below, the parties
and the clerk of the District Court, and (when the record is printed
in the Court of Appeals) the clerk of this court, shall be careful to
avoid as far as possible the duplication of material in order to reduce
the costs and fees attendant upon the printing the record.

3. Unless additional parts of the record shall be required to be print-
ed under the provisions of the first section of this rule, the clerk shall
print, for the use of the court, only the following parts thereof :

In writs of error—

(a) The docket entries.

(b) The pleadings upon which the case was tried.

(¢) The bill of exceptions.

(d) The motion and reasons for judgment non obstante veredicto,
if any.

(e) The opinion of the court below, if any

(f) The charge to the jury, if any.

(g) The verdict of the jury, if any.

(h) The judgment entered.

(i) The assignments of error.

In appeals—

(a) The docket entries.

(b) The pleadings on which the case. was heard and determined.

(c) The evidence, if any, on which it was heard and determined.

(d) The report of the examiner, master, auditor, referee or other
officer who first decided the case, if any.

(e) The exceptions to tfat report, if any.

(f) The opinion of the court, if any.

(2) The judgment or decree entered.

(h) The assignments of error.,

In bankruptcy and other cases not being strictly within either of the
above classes, the printed record shall conform as nearly as may be
practicable to the record in appeals.

4. The clerk shall cause twenty-five copies of the record to ‘be
printed, and three copies thereof to be furnished to the counsel of the
plaintiff in error or appellant, and also three copies to each of the coun-
sel who shall have entered appearance for any of the other parties,
and the remaining copies to be filed in his office, all, if possible, within
thirty days after the payment to him of the amount of his estimate
made under the provisions of the first section of this rule.

5. The clerk shall supervise the printing of the record, have it prop-
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erly indexed and distribute printed copies thereof to the judges of
the court from time to time as required. .

- 6. If the actual cost-of printing the record and the clerk’s fee of
twenty-five cents per page-for preparing the record for the printer,
indexing the same, supervising the printing and distributing the copies,
shall be less than the amount estimated and paid, the clerk shall re-
fund the difference to the party paying the same, but if they shall ex-
ceed the clerk’s estimate the amount of such excess shall be paid to
the clerk before he shall file the printed copies of the record or deliver
any of them to the parties.

7. In case of reversal, affirmance or dismissal, with costs, the actual
cost paid for printing the record by the party in whose favor costs are
awarded, and the clerk’s fee for supervising the printing, etc., where
such fee is paid by the party in whose favor costs are awarded, shall
be taxed against the party against whom costs are given and shall
be inserted in the body of the mandate or other proper process.

8. Each printed record shall show, by a note or memorandum, the
“time when each pleading or document was filed, and shall contain at
the tops of its pages running titles of its contents.

9. Inany case where the record, or any part thereof, has been printed
in the court below, the same may be embodied in and used.as the
printed record of this court: Provided, the manner and style of the
printing shall correspond with the requirements of the several sections
of this rule for printing done under the supervision of the clerk of
this court; but the plaintiff in error or appellant shall pay to the clerk
of this court, not only the deposit fee of forty dollars upon filing the
record and having it docketed, but also the fee prescribed by rule
29 for preparing the record for the printer, indexing the same, super-
vising the printing and distributing the copies thereof. .

10. The clerk shall, on or before the conclusion of each case, collect
and file for preservation in this court three copies of the printed record
and of each brief, printed motion and argument submitted in such case,
and shall, immediately after the mandate in any case shall have been
sent down to the lower court, notify the defeated party in this court
that unless he removes the remaining copie® of- the record and briefs
within ten days after notice so to do, the same will be destroyed.

24.
BRIEFS.

1. In each case in which the printed record has been delivered by
the clerk to the counsel for the plaintiff in error or appellant sixty
or more days before the first day of the term, such counsel shall file
twenty copies of his brief with the clerk not less than thirty days
before the first day of such term; in each case in which the printed
record has been delivered by the clerk to such counsel between thirty
days and sixty days before the first day of .such term, twenty copies
of such brief shall be filed with the clerk not less than twenty days
before the first day of such term; and in all other cases twenty copies
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of such brief shall be filed with the clerk not more than fifteen days
after receipt of such printed record. Within the same time such coun-
sel shall give to counsel for the defendant in error or appellee not less
than five copies of such brief.

2. This brief shall contain, in the order here stated—

(a) The names of the parties and the nature of the proceedings.

(b) A short abstract of the bill or declaration or petition, and of the
plea or answer.

(c) A statement of the question or questions involved, which shall
be in the briefest and most general terms, without names, dates,
amounts or particulars of any kind whatever.

(d) A concise abstract or statement of the case.

(e) The assignments of error relied on, and, where any assignment
of error is based on any bill of exceptions or any part of a bill of ex-
ceptions, a reference to the particular page of the record where the
exception may be found.

(f) Argument on the part of the plaintiff in error or appellant, which
shall exhibit a clear statement ©of the points of law or fact to be dis-
cussed, with a reference to the pages of the record and the authori-
ties relied upon in support of each point. When a statute of a state
is cited, so much thereof as may be deemed necessary to the decision
of the case shall be printed at length.

3. At least five days before the case is called for argument, the
counsel for the defendant in error or appellee shall file with the
clerk twenty printed- copies of his brief, and give not less than five
copies thereof to the counsel for the plaintiff in error or appellant.
His brief shall be of a like character with that required of the plain-
tiff in error or appellant, except that no specification of errors shall be
required, and no statement of the case unless that presented by the
plaintiff in error or appellant is controverted.

4. When, according to this rule, a plaintiff in error or an appellant
is in default, the case may be dismissed on motion; and when a de-
fendant in error or an appellee is in default he will not be heard,
except on.consent of his adversary, and by special leave of the court.

5. When no counsel appears for one of the parties, and no printed
brief or argument is filed, only one counsel will be heard for the
adverse party; but if a printed brief or argument is filed, the adverse
party will be entitled to be heard by two counsel.

25.
ORAL ARGUMENTS.

1. The plaintiff in error or appellant in this court shall be entitled
to open and conclude the argument of the case. But when there are
cross appeals they shall be argued together as one case, and the plain-
tiff in the court below shall be entitled to open and conclude the argu-
ment.

2. Only two counsel will be heard for each party on the argument of
a case. .

224 F.—b
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3. Two hours on each side will be allowed for the argument, and
no more, without special leave of the court, granted before the argu-
ment begins. The time thus allowed may be apportioned between the
counsel on the same side at their discretion; provided, always, that
a fair opening of the case shall be made by the party having the open-
ing and closing arguments.

26.

OPINIONS OF THE COURT.

1. All written opinions delivered by the court shall be filed by the
clerk.
27.

REHEARING.

1. A petition for rehearing a cause may be filed with the clerk at
any time within thirty days after the entry therein of the final judg-
ment or final decree of this court, and, if the term within which such
judgment or decree shall have been entered shall expire during said
period of thirty days, the judgment or decree, and the record on which
the same shall have been entered, shall nevertheless remain subject
to the control of this court until the.full expiration of the time herein
allowed for the filing of the petition: Provided, however, that no
such petition shall be filed after this court, by any order made within
said period of thirty days, shall have directed the immediate issue of
a mandate or other process in the nature of a procedendo (see rule
30). The petition shall be printed, shall briefly and distinctly state the
reasons for a rehearing, and shall be supported by the certificate of
counsel,

28.

INTEREST.

1. In cases where a writ of error is prosecuted in this court, and
the judgment of the inferior court is affirmed, the interest shall be
calculated and levied, from the date of the judgment below until the
same is paid, at the same rate that similar judgments bear interest in
the courts of the state where such judgment was rendered.

2. In all cases where a writ of error shall delay the proceedings on
the judgment of the inferior court, and shall appear to have been
sued out merely for delay, damages at a rate not exceeding ten per
cent., in addition to interest, shall be awarded upon the amount of the
judgment.

3. The same rule shall be applied to decrees for the payment of
money in cases in equity, unless otherwise ordered by this court.

4. In cases in admiralty, damages and interest may be allowed if
specially directed by the court.

29.

COSTS.

1. In all cases where any suit shall be dismissed in this court, except
where the dismissal shall be for want of jurisdiction, costs shall be
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allowed to the defendant in error or appellee, unless otherwise agreed
by the parties.

2. In all cases of affirmance of any judgment or decree in this
court, costs shall be allowed to the defendant in error or appellee, uniess
otherwise ordered by the court.

3. In cases of reversal of any judgment or decree in this court
costs shall be allowed to the plaintiff in error or appellant, unless other-
wise ordered by the court. The cost of the transcript of the record
from the court below shall be taxable in that court as costs in the case.

4. Neither of the foregoing sections shall apply to cases where the
United States are a party; but in such cases no costs shall be allow-
ed in this court for or against the United States.

5. When costs are allowed in this court, it shall be the duty of the
clerk to insert the amount thereof in the body of the mandate, or other
proper process, sent to the court below, and annex to the same the
bill of items taxed in detail.

6. In all cases certified to the Supreme Court or removed thereto
by certiorari or otherwise, the fees of the clerk of this court shall be
paid before a transcript of the record shall be transmitted to the Su-
preme Court. .

7. In pursuance of the act of Congress of February 19, 1897 (29
Stat. 536, c. 263), and of the order of the Supreme Court of January
10, 1898, as amended February 28, 1893 (90 Fed. clxxi), the following
table of fees and costs is established for this court:

Docketing a case and filing the record...............c.oovivntns ... $ 500
Entering an appearance.................. et eeeiaeaa Cereeraean 25
Transferring ,a case to the printed calendar................coovnunes . 100
Entering a continuance. ..........c.oouieeireentroncranncsonsioocoons . 25
Filing a motion, order, or other pPaper...........oocveneeniiineniunan 25
Entering any rule, or making or copying any record or other paper, for

each one hundred words............... e esreeenee e eeaeanen . 20
Entering a judgment or decree. ... ....ccoveiiiereiiuiiiiieneen eeese 100
Every search of the records of the court and certifying the same...... 1 00
Affixing a certificate and a seal to any paper.............coviiiierans -1 00

Receiving, keeping, and paying money, in pursuance of any statute or
order of court, one per cent. on the amount so received, kept and paid.
Preparing the record for the printer, indexing the same, supervising the
printing and distributing the copies, for each printed page of the rec-
Py o B0 6§ o1 = > < 25
Making a manuscript copy of the record, when required by the rules,
for each one hundred words (but nothing in addition for supervising

the Printing). .. ... coniveiiiiniin it iiiiiaae e 20
Issning a writ of error and,accompanying papers, or a mandate, or

OLLET PPOCENS. v v v et in s iiintssseansnansssesessannensaneaneannns 5 00
Filing briefs, for each party appearing. ... ........cooiiveniniiennaeens 5 00
Copy of an opinion of the court, certified under seal. for each printed

page (but not to exceed five dollars in the whole for any copy)...... 100
Attorney’s docket fee....... htetanie e teressasnasscsnncanss 20 00

30.
MANDATE.

1. In each case finally determined in this court, a mandate or other
proper process in the nature of a procedendo shall be issued to the
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court below, for the purpose of informing such court of the proceed-
ings in this court so that further proceedings may be had in such
court as to law and justice may appertain. Such mandate or other
process may issue at any time on the order of the court, and when
_ not otherwise ordered, it shall issue as of course at the expiration
of thirty days from the date of entering the final judgment or final de-
cree of this court

31,
CUSTODY OF PRISONERS ON HABEAS CORPUS.

1. Pending an appeal from the final decision of any court or judge
declining to grant the writ of habeas corpus, the custody of the pris-
oner shall not be disturbed.

2. Pending an appeal from the final decision of any court or judge
discharging the writ after it has been issued, the prisoner shall be re-
manded to the custody from which he was taken. by the writ, or
shall, for good cause shown, be detained in custody of the court or
judge, or be enlarged upon recognizance, as hereinafter provided.

3. Pending an appeal from a final decision of any court or judge
discharging the prisoner, he shall be enlarged upon recognizance, with
surety, for appearance to answer the judgment of the appellate court,
except where, for special reasons, sureties ought not to be required.

32.
MODELS, DIAGRAMS AND EXHIBITS OF MATERIAL.

1. Models, diagrams and exhibits of material forming part of the
evidence taken in the court below, in any case pending in this court, on
writ of error or appeal, shall be placed in the custody of the clerk of
this court at least ten days before the case is heard or submitted.

2. All models, diagrams and ‘exhibits of material placed in the cus-
tody of the clerk for the inspection of the court on the hearing of a
case, must be taken away by the parties within one month after the
case is decided. When this is not done, it shall be the duty of the clerk
to notify the counsel in the case, by mail or otherwise, of the require-
ments of this rule, and if the articles are not removed within a rea-
sonable time after the notice is given, he shall destroy them, or make
such other disposition of them as to him may seem best.
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. JAS. M. MORTON, Jr., District Judge, Massachusetts.....

AND THE DISTRICT COURTS

FIRST CIRCUIT

OLIVER WENDELL HOLMES, Circuit Justice....
WILLIAM L. PUTNAM, Circuit Judge...cceee +0s
FREDERIC DODGE, Circuit Judge.. .ees
GEO. H. BINGHAM, Circuit Judge.....

CLARENCE HALE, District Judge, Malne

Washington, D. C.
«.s...Portland, Me,
....Boston, Mass,
..Concord, N. H.
....Portland, Me.
Boston, Mass.
EDGAR ALDRICH, District Judge, New Hampshire....................Littleton, N. H.
ARTHUR L. BROWN, District Judge, Rhode Island.............,....Providence, R. I

SECOND CIRCUIT

CHARLES E. HUGHES, Circuit Justice.....oveeeasns sssrssceseses.. Washington, D. C.
E. HENRY LACOMBE, Circuit Judge ...New York, N. Y.
ALFRED C. COXE, Circuit Judge.. ..New York, N. Y
HENRY G. WARD, Circuit Judge....... veereenee ....New York, N. Y.
HENRY WADE ROGERS, Circuit Judge ,.coevevvnnss . ..New Haven, Conn.
EDWIN S. THOMAS, District Judge, Connecticut......... .....New Haven, Conn.

THOMAS I. CHATFIELD, District Judge, E. D. New York... .....Brooklyn, N. Y.
VAN VECHTEN VEEDER, District Judge, E. D. New York ...Brooklyn, N. Y.
GEORGE W. RAY, District Judge, N. D. New York....... eessesesss..Norwich, N. Y.
CHARLES M. HOUGH, District Judge, S. D. New York ....New York, N. Y.
LEARNED HAND, District Judge, S. D. New York ................New York, N. Y.

Y.

JULIUS M. MAYER, District Judge, S. D. New York.............New York, N.
AUGUSTUS N. HAND, District Judge, S. D. New York . eeeess.New York, N.
JOHN R. HAZEL, District Judge, W. D. New York ......Buffalo, N,
HARLAND B. HOWE, District Judge, Vermont.....c.eevv.e ¢ese..St. Johnsbury, Vt.

o

THIRD CIRCUIT

MAHLON PITNEY, Circuit Justice.......coeve veevrereacecnsees... Washington, D. C.
JOSEPH BUFFINGTON, Circult Judge....ccoeveeeerrcennsnocrronsonenens Pittsburg, Pa.
JOHN B. McPHERSON, Circuit Judge....... ........................Phllndelphla, Pa.
VICTOR B. WOOLLEY, Circuit Judge ....ccovne cevnsees ..Wilmington, Del.
EDWARD G. BRADFORD, District Judge, Delaware... «.ceesce....Wilmington, Del,
JOHN RELLSTAB, District Judge, New Jersey......eoeceeuseens vssse....Trenton, N. J.
THOS. G. HAIGHT, District Judge, New Jersey......ccovevueaennne Jersey City, N. J.
J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvania..Philadelphia, Pa.
OLIVER B. DICKINSON, District Judge, E. . Pennsylvania ..... Philadeiphia, Pa.

CHAS. B. WITMER, District Judge, M. D. Pennsylvania....... es...Sunbury, Pa.
CHARLES P. ORR, District Judge, W. D. Pennsylvania... .covee .Pittsburg, Pa.
W. H. SEWARD THOMSON, District Judge, W. D. Pennsylvania .....Pittsburg, Pa.

(xxi)
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FOURTH CIRCUIT

EDWARD D. WHITE, Circuit Justice...c.cvieerevesssresseseassss.. Washington, D. C.
JETER C. PRITCHARD, Circuit Judge.......cco0un.. ... Asheville, N. C.

CHAS. A. WOODS, Circult Judge censeceenannn Marion, S. C.
MARTIN A. KNAPP, Circuit Judge.. e erssesenssanns veses... Washington, D. C.
JOHN C. ROSE, District Judge, Maryland... ..... ....................Baltlmore Md.
HENRY G. CONNOR, District Judge, E. D. North Carolina . .. Wilson, N. C.

..Greensboro, N. C.
. Ckarleston, 8. C.
..Greenville, S. C.
....Richmond, Va.

JAMES E. BOYD, District Judge, W. D. North Carolina.....
HENRY A. MIDDLETON SMITH, District Judge, E. D. 8. C.
JOSEPH T. JOHNSON, District Judge, W. D. 8. C.....uvvees
EDMUND WADDILL, Jr., District Judge, E. D. Virginia ..
HENRY CLAY McDOWELL, District Judge, W. D. Virginia. ...Lynchburg, Va,
ALSTON G. DAYTON, District Judge, N. D. West Virginia... .. ..Philippi, W. Va.
BENJAMIN F. KELLER, District Judge, S. D. West Virginia......Charleston, W. Va.

FIFTH CIRCUIT

Hon. JOSEFH R. LAMAR, Clrcult JUstiCO.c.eeeeeeessssssscesssnssssanass.. Washington, D. C.
Hon. DON A. PARDEE, Circuit Judge..... ....Atlanta, Ga.
Hon. A. P. McCORMICK, Circuit Judge.....ccaveerenireiccniinenennns ...Waco, Tex.
Hon. RICHARD W. WALKER, Circuit Judge ...coov vevenveniannannins «vess..Huntsville, Ala.
Hon. HENRY D. CLAYTON District Judge, N. and M. D Alabawa ....Montgomery, Ala.
Hon. WM. I. GRUBB, District Judge, N. D. Alabama...... teaeetsesseanaes Birmingham, Ala.
Hon. HARRY T. TOULMIN, District Judge, 8. D. Alabama............. vreeensee Mobile, Ala.
Hon. WM. B. SHEPPARD, District Judge, N. D. Florida.......... vesessesss..Pensacola, Fla.
Hon. RHYDON M. CALL, District Judge, S. D. Florida...... ......Jacksonville, Fla.
Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia.. .....Atlanta, Ga.
Hon. EMORY SPEER, District Judge, S. D. Georgia..,........... ......Macon, Ga.
Hon. WM. WALLACE LAMBDIN, District Judge, S. D. Georgia ...‘...Savannah, Ga.
Hon. RUFUS E. FOSTER, District Judge, E. D. Louisiana..... veseereess..New Orieans, La.
Hon. ALECK BOARMAN, District Judge, W. D. Louisiana....................Shreveport, La.
Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi...........Kosciusko, Miss.
Hon. GORDON RUSSELL, District Judge, E. D. Te¥a8...ce0sees sssereees.Sherman, Tex.
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EDWARD R. MEEK, District Judge, N. D. Texas....... .....Dallas, Tex.
WALLER T. BURNS, District Judge, S. D. Texas....ceceees. .Houston, Tex.
THOMAS S. MAXEY, District Judge, W. D. Texas ........ vereesressasnscAustin, Tex.

SIXTH CIRCUIT

WILLIAM R. DAY, Circuit Justice....icoveseeevecersesncassensss..Washington, D. C.
JOHN W. WARRINGTON, Circuit Judge............... Ceeseerriiaiees Cincinnati, Ohlo.
LOYAL E. KNAPPEN, Circuit Judge......ccevu cveeiirincacnaannnes Grand Rapids, Mich.
ARTHUR C. DENISON, Circuit Judge ........ Cereecareraenoas .. Grand Rapids, Mich.
ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky........ ....Maysville, Ky.
WALTER EVANS, Distrlet Judge, W. D. Kentucky......... vesssseenss. Loulsville, Ky.
ARTHUR J. TUTTLE, District Judge, E. D. Michigan................0 .. Detroit, Mich.
CLARENCE W. SESSIONS, District Judge, W. D. Michigan...Grand Rapids, Mich.
JOHN M. KILLITS, District Judge, N. D. Ohio...oeeeenivcnnnenn. veeeeeas Toledo, Ohio.
JOHN H. CLARKE, District Judge, N. D. Ohio .. . ..Cleveland, Ohio.
JOHN E. SATER, District Judge, 8. D. Ohio....ovvevnanias ..Columbus, Ohio.
HOWARD C. HOLLISTER, District Judge, 8. D. Ohio..............Cincinnati, Ohio.

EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee....Knoxville, Tenn.
JOHN E. McCALL, District Judge, W. D. Tennessee......... vesasseenes Memphis, Tenn.

SEVENTH CIRCUIT

JAMES CLARK McREYNOLDS, Circuit Justice ..cieeveeeerses ooo. Washington, D. C.
FRANCIS E. BAKER, Circuit Judge.....coevvivivninccinincns ....Goshen, Ind.
CHRISTIAN C. KOHLSAAT, Circuit Judge.....c.covieuresneemseesessese.Chicago, IlL

1 Recess appointment March 9, 1915.
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JULIAN W. MACK, Circuit Judge ............ reaseese reesssecssssssnssesss..Chicago, Il
SAMUEL ALSCHULER, Circuit Judge®.....ccc soecreerocsnanes ..Chicago, Ill.
KENESAW M. LANDIS, District Judge, N. D. Illinois.... ..Chicago, Ill.

Hon. GEORGE A. CARPENTER, District Judge, N. D. 1linols..... ..Chicago, Ill.
Hon. FRANCIS M. WRIGHT, District Judge, E. D. lllinois..... veeves..Urbana, Il
Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois...N....ccve0e.....Springfield, IIL
Hon, ALBERT B. ANDERSON, District Judge, Indiana............ +eesevesIndianapolis, Ind.
Hon, FERDINAND A. GEIGER, District Judge, E. D. Wisconsin .........Milwaukee, Wis.
Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin seerennsessss . Madison, Wis.
EIGHTH CIRCUIT
Hon. WILLIS VAN DEVANTER, Circuit Justice....osceeeveeeerenneess.. . Washington, D. C.
Hon. WALTER H. SANBORN, Circuit Judge..... ceeesseesrssss..St. Paul, Minn,
Hon. WILLTAM C. HOOK, Circuit Judge.. veveenses.Leavenworth, Kan.
Hon. ELMER B. ADAMS, Circuit Judge..... «eseene..St. Louls, Mo.
Hon. WALTER 1. SMITH, Circuit Judge............ .Council Bluffs, Iowa.
Hon. JOHN E. CARLAND, Circuit Judge...... teerers serenesesesasarsicnsas Washington, D. C.
Hon. JACOB TRIEBER, District Judge, E. D. Arkansas.. ....Little Rock, Ark.
Hon. F. A. YOUMANS, District Judge, W. D. Arkansas... ..Ft. Smith, Ark.
Hon. ROBERT E. LEWIS, District Judge, Colorado.......... ..Denver, Colo.
Hon. HENRY THOMAS REED. District Judge, N. D. Iowa. ...Cresco, Iowa.
Hon. MARTIN J. WADE, District Judge, S. D. Iowa ... ....Davenport, Iowa.
Hon. JOHN C. POLLOCK, District Judge, Kansas........ ....Kansas City, Xan.
Hon. PAGE MORRIS, District Judge, Minnesota........ seveeressaneecss.....Duluth, Minn.
Hon. WILBUR F. BOOTH, District Judge, Minnesota ....... beeresesanas Minneapolis, Minn.
Hon. DAVID P. DYER, District Judge. E. D. Missourl......... veessseasasessns.St, Louis, Mo,
Hon. ARBA 8. VAN VALKENBURGH, District Judge, W. D. Missouri..Kansas Clty, Mo.
Hon. W. H. MUNGER, District Judge, Nebraska®... .....vevecereeceenn seseense Omaha, Neb.
Hon. THOMAS C. MUNGER, District Judge, Nebraska seessesessasess.Lincoln, Neb.
Hon. WM. H. POPE, District Judge, New Mexico...... teseaseannaee veeee....Santa F6, N, M.
Hon. CHARLES F. AMIDON, District Judge, North Dakota aer «ses...Fargo, N. D.
Hon. RALPH E. CAMPBELL, District Judge, B. D. Oklahoma. ....Muskogee, Okl.
Hon. JOHN H. COTTERAL, District Judge, W. .D. Oklahoma................. Gutbrie, Okl
Hon. JAMES D. ELLIOTT, District Judge, South Dakota.......... cerenns Sioux Falls, 8. D.
Hon. JOHN A. MARSHALL, District Judge, Utah*.......0vuvveeeere... Salt Lake City, Utah.
Hon. JOHN A. RINER, District Judge, Wyoming...cooversoeeansssesssesses..Cheyenne, Wyo.
NINTH CIRCUIT
Hon. JOSEPH McKENNA, Circuit Justice.... cecesecaense ..Washington, D. C.
Hon. WILLIAM B. GILBERT, Circuit Judge.. «.....Portland, Or.
Hon. ERSKINE M. ROSS, Circuit Judge........ ..Los Angeles, Cal.
Hon. WM. W. MORROW, Circuit Judge..... [PPPP .San Francisco, Cal.
Hon. WM. H. HUNT, Circuit Judge....... PR . ...Washington, D. C.
Hon. WM. H. SAWTELLE, District Judge, Arizona sresessneassessssaassasTUCSOD, Ariz.
Hon, BENJ, F. BLEDSOE, District Judge, S. D. Callfornia .. .....Los Angeles, Cal.
Hon. OSCAR A. TRIPPET, District Judge, S, D. California ... ...Los Angeles, Cal.
Hon. WM. C. VAN FLEET, District Judge, N. D. California... ...San Francisco, Cal.
Hon. MAURICE T. DOOLING, District Judge, N. D. California........ San Francisco, Cal.
Hon. FRANK 8. DIETRICH, District Judge, Idaho............c.cscuvenn.n......Boise, Idaho.
Hon. GEO. M. BOURQUIN, District Judge, Montana..... ceesssseseaes...Butte, Mont
Hon. EDWARD 8. FARRINGTON, District Judge, Nevada................Carson City, Nev.
Hon. CHARLES E. WOLVERTON, District Judge, Oregon..... esassess. . Portland, Or.
Hon, ROBERT S. BEAN, District Judge, Oregon........cooeeveun .....Portland, Or.
Hon. FRANK H. RUDKIN, District Judge, E. D. Washington. +.....Spokane, Wash.
Hon. EDWARD BE. CUSHMAN, District Judge, W. D. Washington. ...Seattle, Wash.
Hon. JEREMIAH NETERER, District Judge, W. D. Washington.......... ..Seattle, Wash.
3 Recess appointment August 16, 1915. 3 Died August 11, 1915,

¢ Resigned September 8, 1915,
*
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CASES

ARGUED AND DETERMINED

IN THE

UNITED STATES CIRCUIT COURTS OF APPEALS
AND THE DISTRICT COURTS

SMITH v. SMITH.
(Circuit Court of Appeals, Ninth Circuit. May 28, 1915.)
No. 2448.

1. GUARDIAN AND WARD ¢&=165—SUIT To SET ASIDE SETTLEMENT BY GUARDI-
AN—FRAUD.

That a guardian. wbo had previously used his ward’s money in pay-
ment of his own notes, bearing 9 per cent. interest, concealing such fact,
obtained an order of the probate court, permitting him to borrow the
money at 3 per cent., and settled his accounts on that basis, entitles the
ward to relief in equity on the ground of fraud.

[Ed. Note.—For other cases, see Guardian and Ward, Cent. Dig. §§
531-537; Dec. Dig. ¢=165.]

2, JUDGMENT &»585—RES JUDICATA—IDENTITY OF CAUSE OF ACTION.

An adverse judgment, in a suit by an heir to recover his share of prop-
erty, sold by the executor and alleged to have been illegally purchased by
his guardian in his individual right, is not a bar to a subsequent suit

- against the guardian to set aside his settlement on the ground of fraud
and for an accounting.

[Ed. Note—For other cases, see Judgment, Cent. Dig. §§ 1062-1064,
1067, 1073, 1084, 1085, 1092-1095, 1132; Dec. Dig. ¢=585.]

3. EXECUTORS AND ADMINISTRATORS &==224—TIME FOR PRESENTATION OF
CLAIMS—MONTANA STATUTE.

Rev. Codes Mont. § 7525, providing that cla1ms against the estate of a
decedent shall be presented within 10 months after the first publication
of notice to creditors, is limited to claims arising on contract and does not
apply to a claim against the decedent for misappropriation of funds as
guardian,

[Ed. Note.—For other cases, see Executors and Administrators, Cent.
Dig. §§ 768-788; Dec. Dig. ¢=224.]

4. LIMITATION OF ACTIONS &= 80—ABSENCE FROM STATE—ACTIONS AGAINST
EXECUTORS.

Rev. Codes Mont. § 6458, which provides that the running of the
statute of limitations shall not begin to run or shall be suspended during
the time the person against whom a cause of action exists is absent from
the state, applies to a cause of action against an executor or adminis-
trator.

[lXd. Note.—For other cases, see Limitation of Actions, Cent. Dig. §§
449-455; Dec. Dig. ¢=85.]

@==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
224 F.—1
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5. COURTS €=375—FEDERAL PRACTICE—FOLLOWING STATE STATUTE OF LIMI-
TATIONS.

While a federal court of equity is not found by a state statute of limi-
tations, on'a question of laches it is proper for it to follow that statute,
unless facts are shown which render its application inequitable.

[Ed. Note.—For other cases, see Courts, Cent. Dig. § 983; Dec. Dig.
=375, '

State laws as rules of decision in federal courts; see notes to Wilson
v. Perrin, 11 C. C. A. 7T1; Hill v. Hite, 29 C. C. A. 553.]

Ross, Circuit Judge, dissenting. .

Appeal from the District Court of the United States for the Dis-
trict of Montana ; George M. Bourquin, Judge.

Suit in equity by William Smith against Mary M. Smith, as execu-
trix-of the will of John M. Smith, deceased. Decree for complainant
(210 Fed. 947), and defendant appeals. Affirmed.

R. Lee Word and H. G. & S. H. Mclntire, all of Helena, Mont., for
appellant.

T. J. Walsh, C. B. Nolan, Wm. Scallon, and T. H. Hoolan, all of
Helena, Mont., for appellee.

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON,
District Judge.

GILBERT, Circuit Judge. The appellee brought a suit against the
executrix of the will of his deceased guardian, alleging that the guard-
ian in his lifetime had appropriated and converted to his own use the
money of his ward; that the guardian had presented to the court of
his appointment accounts, including his final account, wherein he con-
cealed his misappropriation of the ward’s money, and thereby fraudu-
lently procured the court to settle and allow his said accounts; and that
thereafter, when the ward attained his majority, the guardian settled
with him on the basis of such final account. The appellee alleged mat-
ter by way of excuse for his delay in bringing the suit. The prayer
of his bill was that the decree of settlement be set aside, and that he
recover from the appellant, as such executrix, the sum of $24,700,
which was alleged to be the amount due the appellee upon a proper
accounting. The answer denied conversion of the money and conceal-
ment and misrepresentation on the part of the guardian, and set up
the defenses of res judicata, limitations, and laches. The court below,
upon uncontradicted evidence, found facts which were sufficient to
establish the charge that the guardian had appropriated to his own use
funds of his ward. The court found the facts to be that in 1899 the .
estate of the appellee’s deceased father was in administration in the
same court in which the guardian was subsequently appointed. The
heirs of the estate were the appellee and his two sisters. The property
of the estate was sold at executor’s sale, and was purchased by the
guardian in his individual right for $85,000. To pay for the property
he borrowed money upon his notes, with interest at 9 per cent. per an-
num. Eighteen months later, upon his application, he was allowed by

@=>For other cases see same topic & KEY-NUMBER in all Key-thbered Digests & Indexes
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the court to borrow the funds of his wards then in his hands, amount-
ing to $82,0C0, at interest at the rate of 3 per cent. per annum. The
money so borrowed was used by the guardian to pay his notes upon
which he was paying interest at 9 per cent. per annum. The appellee
attained his majority in October 1906. The final account of the guard-
ian was settled on December 14, 1906, showing a balance due the ap-
pellee of $23,954, which sum was paid him on December 15, 1906. The
appellee at that time had no knowledge of the misuse of the funds by
the guardian, but in August, 1907, his suspicions were aroused by in-
formation received from his sister. He then commenced in the supe-
rior court for the state of Montana a suit against the guardian, wherein
he alleged that the purchase by the latter of the property of the estate
was fraudulent, and prayed for his distributive share of said property
and the accrued profits. In October, 1908, the guardian died at Battle
Creek, Mich., and. the appellant herein was, in November, 1908, ap-
pointed the executrix of his will, and was thereupon substituted as de-
fendant in that suit. The cause was decided adversely to the appellee
herein, and he appealed to the Supreme Court. The judgment was
affirmed. Smith v. Smith, 45 Mont. 535, 125 Pac. 987. Thereupon
the appellee moved for a rehearing in the Supreme Court on the
ground that at least he was entitled to interest upon the money used
by the guardian prior to the order of the court authorizing him to bor-
row it, and he asked that the suit be remanded, with leave to amend
. the complaint as a basis for such recovery. On November 14, 1912,
the application was denied. On March 14, 1913, the appellee herein
presented to the executrix his claim upon which the present suit is
based, and thereafter, on May 17, 1913, he commenced the present
suit. From the time when the appellee attained his majority until the
time of the guardian’s death the latter was within Montana but 6
months, and thereafter until the present suit was commenced the ap-
pellant, the executrix, was within Montana but 15 months. The appel-
lant and the guardian were citizens of Montana, but at the time of the
commencement of the suit the appellee had become a citizen of Cali-
fornia.

[1] The court below found that the guardian had violated his duty
to the ward in using the ward’s money to pay his own debts and in fail-
ing to charge himself with the profits he thereby derived, and in con-
cealing from the court in probate the fact that 18 months before he
applied for leave to borrow the ward’s money at the extremely low
rate of interest of 3 per cent. he had already appropriated the money
to the payment of his own obligations, on which he was obligated to
pay interest at 9 per cent. There can be no question that that con-
clusion is fully sustained by the evidence, and that the court below
was justified in decreeing the relief which was prayed for on the
ground that the orders of the courtin probate were procured by fraud
Arrowsmith v. Gleason, 129 U. S. 86, 9 Sup. Ct. 237, 32 L. Ed. 630"
Marshall v. Holmes, 141 U. S. 589, 12 Sup. Ct. 62, 35 L. Ed. 870.

[2] We find no merit in the plea res judicata. The suit in the state
court of Montana was brought solely to recover specific property and
the profits accruing thereon. The judgment of the Supreme Court
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establishing the validity of the sale determined all the issues in that
suit. ‘The court said:
“It may be that upon settlement of the guardian’s accounts he should have

been required to pay a greater rate of interest, and for a longer period of time,
than was actually required of him, but that question is not before us.”

[3] Itis contended that the suit is barred for the reason that the ap-
pellee failed to present his claim to the executrix within 10 months
from the first publication of her notice to creditors of the decedent to
present their claims, as required by section 7522, Revised Codes. The
provisions of that section, however, do not relate to a claim of the
nature of that which is in controversy in this suit. Section 7525 de-
clares:

“All claims arising upon contracts, whether the sama be due, not due or
contingent, must be presented within the time limited in the notice, and any
claim not so presented is barred forever.”

This has been understood by the Supreme Court of Montana to
relate only to claims arising upon contract. In Re Higgins’ Estate, 15
Mont. 474, 39 Pac. 506, 28 L. R. A. 116, the court said:

«Phe creditor cannot maintain his suit under section 157, against an estate,
unless he has presented the claim to the executor. And, by section 150, if
the claim be one arising upon a contract, unless presented within the time
limited in notice, it is barred forever, except under particular conditions.”

The decisions in Melton v. Martin, 28 Mont. 150, 72 Pac. 414, and
Dorais v. Doll, 33 Mont. 314, 83 Pac. 884, cited by appellant, are nof
authority for a different construction, because those were cases of
claims arising upon contract. It is said that the statute of Montana
was taken from that of California, and that before its adoption in
Montana it had received a construction by the Supreme Court of Cali-
fornia which would sustain the appellant’s contention. We do not find,
however, that prior to the adoption of that statute by the state of Mon- -
tana the Supreme Court of California had construed the California
statute in the form in which it was then formulated, and since its adop-
tion by Montana it has been held in Hardin v. Sin Claire, 115 Cal. 460,
47 Pac. 363, that a claim based on a tort need not be presented against
the administrator or executor before beginning an action thereon. Sec-
tion 7532, Rev. Codes Mont., provides that no holder of any claim
against an estate shall maintain any action thereon, unless the claim
is first presented to the executor or administrator. That statute was
complied with in the present case. The appellee presented his claim
before beginning the action.

[4] The principal question in the case is whether or not the plaintiff
is barred by his delay in bringing the suit. In considering this question
we inquire: First, what is the state statute of limitations in reference
to such a cause of action? The statute of Montana (section 6449, Rev.
Codes) provides that a suit shall be brought within two years for re-
lief on the ground of fraud or mistake, the time to be computed from
the discovery by the aggrieved party of the facts which constitute the
fraud or mistake. Section 6458 provides:

“1f when the cause of action accrues against a person, he is out of the
state, the action may be commenced within the term herein limited, after
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his return to the state, and if, after the cause of action accrues, he departs
from the state, the time of his absence is not part of the time limited for the
commencement of the action.”

Section 6461 provides that:

“If a person against whom a cause of action exists, dies, without the state,
the time which elapses between his death, and the expiration of one year, after
the issuing, within the state, of letters testamentary or letters of adminis-
tration, is not a part of the time limited for the commencement of an action
therefor, against his executor or administrator.”

The appellant invokes the rule that exceptions to the statute of lim-
itations are to be strictly construed, and that implied and equitable ex-
ceptions are not to be ingrafted thereupon, where the Legislature has
not made the exception in express words, and contends that the excep-
tion expressed in section 6458 refers only to the absent debtor against
whom the action originally accrued, and not to his personal representa-
tive, and that therefore the time during which the executrix in the
present case was without the state of Montana could not be excluded
in computing the time within which an action should have been brought
(citing State v. Clemens, 40 Mont. 567, 107 Pac. 896). In that case it
was held that an exception to the statute of limitations cannot be en-
larged beyond what its plain language imports, and that when invoked
the case must clearly and unequivocally fall within it. It is to be ob-
served, however, that the court in that case was dealing with a provi-
sion of the Penal Code, and in construing it was governed by section
8096 of that Code, which provides that all provisions thereof “are to be
construed according to the fair import of their terms.” In the present
case we have to determine the meaning of a provision of the Civil
Code, the construction of which is governed by section 6214 of that
Code; which provides: '

“The.rule of the common law, that statutes in derogation thereof are to be
strictly construed, has no application to this Code.. The Code establishes the
law of this state respecting the subjects to which it relates, and its provisions

are to be liberally construed with a view to effect its objects and to promote
justice.”

In the case at bar the court below in the opinion said:

“At common law, neither absence from the realm nor death suspended the
operation of limitations. This was an evil and tended to defeat justice, in
that at such times there could be no service of process and no effective pros-
ecution of a cause of action. The object of section 6458, supra was to fur-
nish a remedy. The evil to be remedied and the object to be accomplished
thereby attach no less to the case of absence of a personal representative than to
the case of absence of a debtor. Prosecution to effect and justice are hamper-
ed equally in both cases. The reason for the statute is as potent in one as
in the other. And though the literal reading of section 6438, supra, may
support defendant’s contention, it must yield to what must be assumed to
have been the legislative intent, that is, to suspend limitations whenever
absence from the state of the party defendant, be he debtor or personal rep-
.resentative, prevents effective prosecution of a cause of action” (citing Hay-
den v. Pierce, 144 N. Y. 512, 39 N. E. 638; Smith v. Arnold, 1 Lea [Tenn.] 378;
and Wilkinson v. Winne, 15 Minn. 159 [Gil. 123]).

We concur in this view of the meaning and intention of the excep-
tion expressed in section 6458, the object of which was to afford a
remedy in cases where, on account of absence of the defendant from
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the state, obstacles might intervene to the successful prosecution of the
plaintiff’s right of action. We are of the opinion that the appellant
here is within the plain meaning of the statute. The cause of action
first accrued against the guardian; the time during which he was out
of the state tolled, for that period, the statute of limitations. From
and after the appointment of the executrix the cause of action was
against her. She was the person against whom it had then accrued,
and the time of her absence is to be excluded from the time limited
for the commencement of such an action.

[5] While the court below sitting as a court of equity was not
bound by the state statute of limitations, it was proper for it to follow
that statute, unless facts were shown which rendered its application
inequitable. In Kelley v. Boettcher, 85 Fed. 55, 62, 29 C. C. A. 14,
Judge Sanborn said:

“The meaning of this rule is that, under ordinary circumstances, a suit in
equity will not be stayed for laches before, and will be stayed after, the
time fixed by the analogous statute of limitations at law; but if unusual con-
ditions or extraordinary circumstances make it inequitable to allow the prose-
cution of a suit after a briefer, or to forbid its maintenance after a longer,
period than that fixed by the statute, the chancellor will not be bound by
the statute, but will determine the extraordinary case in accordance with
the equities which condition it. * * * When a suit is brought within the
time fixed by the analogous statute, the burden is on the defendant to show,
either from the face of the bill or by his answer, that extraordinary circum-
stances exist which require the applieation of the doctrine of laches; and,
when such a suit is brought after the statutory time has elapsed, the burden

is on the complainant to show, by suitable averments in his bill, that it would
be inequitable to apply it to his case.”

That doctrine has been applied in numerous cases. Broatch v. Boy-
sen, 175 Fed. 702, 99 C. C. A. 278; Boynton v. Haggart, 120 Fed. 819,
57 C. C. A. 301; Cunningham v. Pettigrew, 169 Fed. 335,94 C. C. A.
457; and Brun v. Mann, 151 Fed. 145, 80 C. C. A. 513, 12 L. R. A.
(N. S.) 154. In the case last cited, the court held that the doctrine of
laches is an equitable principle, which is invoked to promote, but never
to defeat, justice, and that it has no function where the analogous ac-
tion of law is not barred, and no unusual conditions require its appli-
cation. We find no conditions in the case at bar which are of such a
nature as to constitute through the plaintiff’s delay the defense of
laches. The considerations which affect that defense are, generally
speaking, whether the rights of innocent persons have intervened,
whether the witnesses are dead or have disappeared, and whether the
situation of the parties has changed to the defendant’s prejudice. In
Meclntire v. Pryor, 173 U. S. 38, 59, 19 Sup. Ct. 352, 360 [43 L. Ed.
606] the court said:

«“We do not wish to be understood as holding that the plaintiff, even in
the case of actual fraud, may wait an indefinite time, or always so long as
the statute of limitations would permit him to bring an action at law before
asserting his rights; but where the fraud is clearly proven, the court will

look with much more indulgence upon any disability under which the
plaintiff may labor as excusing his delay.”

The important distinction to be observed between the case at bar
and the decision of this court in Newberry v. Wilkinson, 199 Fed.
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673, 118 C. C. A. 111, is that in the latter case the statute of limitations
at law had run, and the court was therefore dealing with a case which
presented a prima facie presumption of laches. The court held that
the plaintiff had not shown such facts and circumstances as to excuse
his delay beyond the period fixed by the analogous statute of limita-
tions, and that he did not show that the defendant’s position was no
worse by reason of the delay than it was previously, and the court
pointed to certain facts in the case which it said tended to indicate that
the delay had been prejudicial to the defendant.
The decree is afirmed.

ROSS, Circuit Judge (dissenting). John M. Smith, deceased, of
whose estate the appellant is executrix, was, during his lifetime, the
guardian of his brother’s three children, the appellee (William Smith)
and the latter’s two sisters. William A. Smith was a brother of John
M. Smith. Those two brothers were engaged in the sheep business
in Montana, first as partners, but afterwards caused a corporation to
be organized under the name of Smith Bros. Sheep Company, to which
they transferred the property, each taking stock in the corporation
therefor. Afterwards William A. Smith died, and in the course of
time John M. Smith acquired the stock his brother had formerly owned,
by purchase from the executor of the estate. In a suit subsequently
brought in the court below by one of the daughters of William A.
Smith that sale was adjudged by this court fraudulent and was an-
nulled as to her upon certain terms. Those terms and all of the numer-
ous facts and circumstances of the case will be found fully stated in
the cases entitled Moore v. Smith et al., 182 Fed. 540, 105 C. C. A. 78,
and Smith v. Moore, 199 Fed. 689, 118 C. C. A. 127. Tt is unneces-
sary to repeat them here. The brother of that complainant (appellee
here) commenced a similar suit in one of the courts of the state of
Montana to have set aside, as to him, the sale of the stock of the de-
ceased, William A. Smith, in the Smith Bros. Sheep Company to
John M. Smith, and upon the identical evidence that was introduced
in his sister’s suit the Supreme Court of Montana adjudged the sale
without fraud and valid, and directed the dismissal of his bill. Smith
v. Smith, 45 Mont. 535, 125 Pac. 987. Thereafter William Smith com-
menced the present suit in the court below, seeking the reopening of
the accounts of his former guardian, John M. Smith, and to recover
from his estate certain interest upon the money of his wards, alleged
to have been appropriated by the guardian to his own use, the bill
alleging, among other things, that the guardian received $82,174.20
of his wards’ money, one-third of which was the property of the com-
plainant, and all of which the guardian converted to his own use, 18
months after doing which he made application to the court in which
the guardianship matter was pending to borrow the money of his
wards at the rate of 3 per cent. per annum, not only concealing the
fact of his misappropriation of that money 18 months before, but
actually representing that he then had the money on hand, and that it
would be a fair and safe investment of the money of the wards to
allow him to borrow it at 3 per cent. per annum when the prevailing



8 224 FEDERAL REPORTER

rate of interest for money in the state at the time was 9 per cent.,
which application resulted in this order of the court:

*“Probate Minutes, December, 1900.
“Tuesday, the Eleventh day of December, 1900.
“255. Estate and Guardianship of Wm. Smith et al., Minors.

“Max Waterman, counsel for guardianship, asked to have his name with-
drawn as counsel in the case. N. B. Smith asked to have his name entered
as counsel instead of the Max Waterman’s. John M. Smith, the guardian of
said minors, having made application to the court for an order authorizing
him to borrow the funds in his hands belonging to said minors amounting to
the sum of about $82,000 at the rate of three per cent. per annum.

“The court being fully advised in the premises: It is ordered that said
guardian be authorized to borrow said sum of $82,000 at the rate of 3 per

cent. per annum, and to so hold the same at said interest until the further
order of this court.

“Order allowing guardian to use money of estate signed and filed.
“F., K. Armstrong, Judge.”

The bill further avers that the guardian subsequently presented to
the court various accounts, including his final account, in none of
which did he disclose his misappropriation of the said money, nor any
excuse for his failure to invest it for his wards’ benefit, and in none
. of which did he charge himself with any interest thereon prior to the
said order of the court purporting to authorize him to borrow it, there-
by fraudulently procuring the settlement of the said final account by
the court; that when the complainant attained his majority, his said
guardian, John M. Smith, settled with him on the basis of the said
final account so allowed and settled, thereby depriving the complain-
ant of a large amount of interest justly due him. The bill also sets
up excuses in avoidance of laches and prays that all orders and de-
crees of settlement of the guardian’s account be held for naught, that
a new account be stated, and that complainant have and recover from
defendant, as the executrix of the estate of John M. Smith, the bal-
ance due thereon, alleged to be $24,700. The answer put in issue the
averments of the bill in respect to the misappropriation and conver-
sion of the money of the wards and the alleged concealment from and
misrepresentation to the court, denied the alleged indebtedness to the
complainant, and set up alleged insufficiences in the bill, laches, and
the state statute of limitations, and pleaded in bar of the action the
decision of the Supreme Court of the state in the above-mentioned
action brought therein by the complainant.

The evidence introduced upon the trial is without substantial con-
flict. It shows, among other things, that N. B. Smith was the executor
of the estate of William A. Smith, and as such sold all of the stock
owned by that estate in the Smith Bros. Sheep Company to John M.
Smith for $85,000, and that John M. Smith was shortly thereafter
appointed guardian of his brother’s three minor children, including
the complainant in this suit; that to pay for the stock ]ohn M. Smith
borrowed from one of the Montana banks the money with which he
made the purchase at the rate of 9 per cent. per annum; that after
turning over the money to and receiving the stock from the executor,
the latter redelivered $82,184.20 of it to John M. Smith, with which
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he procecded to pay the notes he had given the bank for the loan; that
18 months later he applied for and obtained the order of the probate
court of December 11, 1900, by which, as has been seen, it was “or-
dered that said guardian be authorized to borrow said sum of $82,000
at the rate of 3 per cent. per annum, and to so hold the same at said
interest until the further order” of the said court; that thereafter the
said guardian presented to and filed in the said court various accounts,
one of them being his final account, in not one of which did he men-
tion his use of his wards’ money to pay his own debts, and in not one
of which did he charge himself with any interest thereon prior to ap-
plying for and obtaining the order of December 11, 1960. The ac-
counts were settled by the probate court in utter ignorance, so far as
appears, of the guardian’s illegal use of his wards’ money. The pres-
ent complainant attained his majority in October, 1906, the final ac-
count of the guardian was settled December 14th of the same year,
the balance of $23,954 thereby shown to be due the complainant being
paid him the next day, and on the 27th day of the same month of
December, 1906, the following decree was entered in the court in which
-the guardianship was pending:

“In the District Court of the Tenth Judicial District of the State of
Montana, in and for the County of Meagher.

“In the Matter of the Estate and Guardianship of William Smith, Minor.

“It appearing that said estate and guardianship has been fully adminis-
tered, and it being shown by the guardian thereof, by the production of sat-
isfactory vouchers, that said guardiun has paid all sums of money due from
him, and delivered up under the order of the court all the property of the
estate of the party entitled, and performed all acts lawfully required of
him: It is ordered, adjudged and decreed that said guardian, John M. Smith,
and his sureties be, and they are hereby, released and discharged from all lia-
bility to be hereafter incurred; that said estate is fully distributed, and the
trust settled and closed.

“Dated this 27th day of December, 1906. .

“E, K. Cheadle, Judge of the District Court.”

When the complainant received from his guardian the balance shown
by the latter’s final account to be due, the complainant had no knowl-
edge that the guardian had used his money prior to the order of the
probate court authorizing him to borrow it, nor any knowledge of the
concealments from and misrepresentations made to that court. The
complainant’s first information in regard to those matters came from
his sister in or about the month of August, 1907, whereupon he com-
menced the suit already mentioned in the state court to set aside the
alleged fraudulent sale to and purchase by the guardian, and to recover
his distributive share of the property with accrued profits. The result
of that suit being against the complainant, he is, of course, concluded
by the final judgment in that cause to the full extent to which it goes.
But the question involved in the present suit—the question as to the
rate and the amount of interest the guardian should be held liable for
during the time he had the use of his wards’ money—was not involved
in the complainant’s suit in the state courts of Montana, as the Supreme
Court of that state expressly declared in its decision in that case,
saying:
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“It may be that upon settlement of the guardian’s accounts he should
have been required to pay a greater rate of interest, and for a longer period
of time, than was actually reguired of him, but that question is not before us.”

That precise question is before us in the present suit; for very
shortly after the final determination of his suit in the state court of
Montana, in the fall of 1912, the complainant commenced the pres-
ent one in the court below to reopen the said final account and to re-
cover the amount of interest to which he alleges he is justly entitled,
after having presented his claim therefor to the executrix of his
guardian’s estate and the rejection of that claim. Both ward and
guardian, as well as the executrix of the latter’s estate, were residents
of the state of Montana, but it appears that from the time the com-
plainant attained his majority until his guardian’s death, the latter
was within that state but 6 months, and that thereafter until the com-
mencement of the present suit the defendant executrix was within the
state of Montana but 15 months.

As to the merits of the suit I can see no doubt. That a guardian,

- whose relations to his ward are in the strictest sense fiduciary, cannot
legally or honestly use his ward’s money to pay his own debts, and
especially when so used surreptitiously, is, to my mind, 4 proposition
too plain for discussion. Had the guardian, when applying to the
probate court of Montana for an order authorizing him to borrow
his wards’ money at 3 per cent. per annum, disclosed to that court
that 18 months before he had already used it to pay his own debts,
upon which he was paying 9 per cent. per annum to a bank, it is “in-
conceivable,” as said by the court below, that the probate court of
Montana would have made the order of December 11, 1900, herein-
before set out in full, not only upon the most obvious principles of
equity and fair dealing, but because of a statute of the state which, in
part, reads as follows:

“Certain Transactions Forbidden.—Neither a trustee nor any of his agents
may take part in any transaction concerning the trust in which he or any
one for whom he acts as agent has an interest, present or contingent, ad-
verse to that of his beneficiary, except as follows:

“1. When the beneficiary, having capacity to contract, with full knowl-
edge of the motives of the trustee, and of all other facts concerning the trans-
action which might affect his own decision, and without the use of any in-
fluence on the part of the trustee, permits him to do so.

“2. When the beneficiary, not having capacity to contract, the proper
court, upon the like information of the facts, grants the like permission; or,

“3. When some of the beneficiaries having capacity to contract, and some
not having it, the former grant permission for themselves, and the proper
court for the latter, in the manner above described.” Section 5376, Revised
Codes of Montana.

It only remains to consider whether any of the technical defenses
set up by the defendant are sufficient to defeat the complainant’s cause
of action.

The plea of res judicata is, as was held by the court below, obvious-
ly without merit; for the suit in the state court involved only the va-
lidity of the sale of the property of the wards and the alleged right
of the complainant there to rescind and recover his proportion of the
property, with accrued profits; while here the suit is based on the
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alleged misappropriation by the guardian of the money received by
him from such sale, and is brought to recover interest thereon as dam-
ages because of such fraud. And that no such question was involved
in the complainant’s suit in the state court of Montana was expressly
declared by the Supreme Court of that state in the clause from its
opinion above quoted.

The case showing that the demand of the complainant not having
been presented to the executrix of the estate of the deceased, John
M. Smith, within 10 months after the publication of notice to creditors,
pursuant to the provisions of section 7522 and 7523 of the Revised
Codes of Montana, it is contended that it was rightly rejected, and
is barred by virtue of sections 7525, 7530, 7531, and 7532 of that code,
which sections are as follows:

“Sec. 7522. Every executor or administrator must, immediately after his ap-
pointment, cause to be published in some newspaper in the county, if there
be one, if not, then in such newspaper as may be designated by the court or
judge, a notice to the creditors of the decedent, requiring all persons hav-
ing claims against him to exhibit them, with the necessary vouchers, to the
executor or administrator, at the place of his residence or business, to be
specified in the notice; such notice must be published as often as the court
or judge shall direct, but not less than once a week for four weeks; the
court or judge may also direct additional notice by publication or posting.
In case such executor or administrator resigns, or is removed, before the
time expressed in the notice, his successor must give notice only for the unex-
pired time allowed for such presentation.

“Sec. 7523. The time expressed in the notice must be ten months after its
first publication when the estate exceeds in value the sum of ten thousand
dollars, and four months when it does not.”

“Sec. 7525. All claims arising upon contracts, whether the same be due, not
due or contingent, must be presented within the time limited in the notice,
and any claim not so presented is barred forever; provided, however, that
when it is made to appear by the affidavit of the claimant, to the satisfaction
of the court or judge, that the claimant had no notice as provided in this
title, by reason of being out of the state, it may be presented at any time
before an order of distribution is entered; and, provided, further, that noth-
ing in this.title contained shall be so construed as to prohibit the right, or
limit the time of foreclosure of mortgages upon real property of decedents,
whether heretofore or hereafter executed, but every such mortgage may be
foreclosed within the time and in the manner prescribed by the provisions of
this Code, other than those of this title, except that no balance of the debt
secured by such mortgage remaining unpaid after foreclosure, shall be a claim
against the estate, unless such debt was presented as required by the provi-
sions of this title.”

“See. 7530. When a claim is rejected either by the executor or administra-
tor, or the judge, the holder must bring suit in the proper court against the
executor or administrator within three months after the date of its rejec-
tion, if it be then due, or within two months after it becomes due, other-
wise the claim shall be forever barred.

«Qee. 7531. No claim must be allowed by the executor or administrator, or
by the judge, which is barred by the statute of limitations. When a claim
is presented to a judge for his allowance he may, in bis discretion, examine
the claimant and others on oath and hear any legal evidence touching the
validity of the claim.

“Sec. 7532, No holder of any claim against an estate shall malntain any
action thereon, unless the claim is first presented to the executor or adminis-
trator, except in the following case: An action may be brought by any hold-
er of a mortgage or lien to enforce the same against the property of the es-
tate subject thereto, where all recourse against other property of the estate
is expressly waived in the complaint; but no counsel fees shall be recovered
in such action unless such claim be so presented.”
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As will be seen, the only one of the sections of the state statute re-
lied upon by the appellant that declares claims not presented within
the prescribed time to be forever barred is section 7523, which in ex-
press terms is limited to “claims arising upon contract.” And I agree
with the court below that the claim here in question did not arise upon
or out of any contract, but wholly out of the alleged fraudulent con-
duct of the complamant s guardian, and as an _obligation imposed, not
by contract, but by law, equity, and good conscience.

Section 7530 supra, declares that where suit is not brought within

a prescribed perlod after the rejection of the claim it becomes forever
barred but that provision is inapplicable to the present suit, since the
latter appears to have been brought within the prescribed time after
the rejection of the claim by the executrix.

Section 7532 declares, with an exception not pertinent here, that:

“No holder of any claim against an estate shall maintain any action thereon,
unless the claim is first presented to the executor or administrator”

—but prescribes no other consequence for nonpresentation. In speak-
ing of similar provisions of the Probate Practice Act of Montana,
adopted in 1877, and reproduced in the Compiled Laws of that state
of 1887, the Supreme Court of the state said, in the matter of the
Estate of Higgins, 15 Mont. 474, 39 Pac. 506, 28 L. R. A. 116:

“The creditor cannot maintain his suit, under section 157, against an es-
tate, unless he has presented the claim to the executor. And, by section 150,

if the claim be one arising upon a contract, unless presented within the time
limited in the notice, it is barred forever, except under particular conditions.”

It is strenuously insisted, however, on behalf of the appellant, that
as it is conceded that the complainant first learned of the alleged fraud
of his guardian in August, 1907, and did not commence the present
suit until May 17, 1913, it is barred by that provision of section 6449
of the statute of Montana which prescribes a period of two years for
the commencement of an action for relief on the ground of fraud or
mistake, computed from the aggrieved party’s discovery of the facts
constituting such fraud or mistake, as well as on the ground of ldches,
which courts of equity always give effect to in proper cases. In so
far as the appellant’s contention is based upon section 6449 of the
Montana statute, prescribing a period of two years for the commence-
ment of an action for relief on the ground of fraud or mistake, the
counsel for the appellee cites in answer sections 6458 and 6461 of the
same statutes, contending that the two-year period was thereby ex-
tended, in view of the agreed facts. .Sections 6458 and 6461, and
such stlpulated facts, are as follows:

“Sec. 6458. If when the cause of action accrues "lg‘llnst a person, he is
out of the state, the action may be commenced within the term herein lim-
ited, after his return to the state, and if, after the cause of action accrues, he
departs from the state, the time of his absence is not part of the time limited
for the commencement of the action.”

“Sec. 6461. If a person against whom a cause of action exists, dies, with-
out the state, the time which elapses between his death, and the expiration
of one year, after the issuing, within the state, of letters testamentary or let-
ters of administration, is not a part of the time limited for the commence-
ment of an action therefor, against his executor or administrator.”
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The agreed facts referred to are that John M. Smith was absent
from Montana during the whole of the month of December, 1906, and
for the first 8 months of the year 1907, being within that state the
last 4 months of 1907, and that during the succeeding year, 1908, he
was within the state 2 months and absent therefrom the balance of
that year until his death on the 6th day of October, 1908, at Battle
Creek, Mich.; that the executrix, Mary M. Smith, was absent from
the state of Montana during the months of November and December,
1908, and during the year 1909 she was absent during the months of
January, February, March, April, October, November, and December,
and was also absent for 7 months during the year 1910, and for 7
months during the year 1911, and during the whole of the year 1912,
and was likewise absent therefrom during the first five months of 1913,
and part of June of that year, during which month she returned to
Montana. It is apparent that if the provisions of section 6458 above
quoted are applicable to the appellant executrix, the present suit is
not barred by the state statute of limitations. The court below sus-
tained the contention of.the counsel of the complainant in that behalf,
saying in its opinion:

“It is defendant’s contention that section 6458, supra, is an exception to the
general statute of limitations, to be strictly construed, and not to include
personal representatives of debtors, since they are not within its letter. If
this be sound, the instant suit is barred. But it is the statute law of Montana
that strict construction of statutes derogatory of the common law is abolished,
and all statutes are to be liberally construed with a view to effect their ob-
jects and to promote justice. Section 6214, R. S. At common law, neither
absence from the realm nor death suspended the operation of limitations.
This was an evil, and tended to defeat justice, in that at such times there
could be no service of process and no effective prosecution of a cause of ac-
tion. The object of section 6458, supra, was to furnish a remedy. The evil
to be remedied and the object to be accomplished thereby attach no less to
the case of absence of a personal representative than to the case of absence
of a debtor. Prosecution to effect and justice are hampered equally in both
cases. The reason for the statute is as potent in one as in the other. And
though the literal reading of section 6458, supra, may support defendant’s con-
tention, it must yield to what must be assumed to have been the legislative
intent, that is, to suspend limitations whenever absence from the state of
the party defendant, be he debtor or personal representative, prevents ef-
fective prosecution of a cause of action. And so are the cases Hayden v.
Pierce, 144 N, Y. 512, 33 N. E. 638; Smith v. Arnold, 1 Lea (Tenn.) 378;
Wilkinson v. Winne, 15 Minn. 159 (Gil. 123). And see I'rench v. Davis, 38 Miss.
218; Cotton v. Jones, 37 Tex. 34.”

Whether the court below was right in its ruling in that regard, in
view of the construction placed on section 6438 of the statutes of
Montana by the Supreme Court of that state in the case of State v.
Clemens, 40 Mont. 567, 569, 107 Pac. 896, I find it unnccessary to
decide, because of the view I take of the laches of the complainant, set
up by the defendant in defense of the suit. The complainant admits
that he first learned of his guardian’s fraud in August, 1907, which
was long after he had attained his majority, and yet he did not com-
mence the present suit until May 17, 1913, a period of nearly six years.
In a very similar case (Newberry v. Wilkinson, 199 Fed. 673, 118 C.
C. A. 111) we held that a delay for a much shorter period constituted
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such laches as precluded a recovery; in that case the delay being less
than four years.

“A court of equity,” said Lord Camden, “has always refused its aid to
stale demands, where the party has slept upon his rights and acquiesced for a
great length of time. Nothing can call this court into activity but conscience,
good faith, and reasonable diligence. Where these are wanting, the court is
passive, and does nothing. Laches and neglect are always discountenanced,
and therefore, from the beginning of this jurisdiction, there has always been
a limitation to suits in this court.” Smith v. Clay, 3 Brown’s Chy. 639, note.

This doctrine has been repeatedly recognized and acted upon by
the Supreme Court. Speidel v. Henrici, 120 U. S. 377, 7 Sup. Ct. 610,
30 L. Ed. 718; Norris v. Haggin, 136 U. S. 386, 10 Sup. Ct. 942, 34
L. Ed. 424, and cases there cited. See, also, Socrates Quicksilver
Mines v. Carr Realty Co., 130 Fed. 293, 64 C. C. A. 539; Galbes v.
Girard (C. C.) 46 Fed. 500.

It is said, however, in support of the judgment below, that the com-
plainant’s long delay in bringing the present suit is excused by the
fact that within a reasonable time after the discovery of the fraud
on the part of his guardian he brought suit in a court of the state of
Montana to vacate the sale of his stock, and to recover the property
with accrued profits, and that because he was there trying to get the
state court to decide that case in his favor, this court of equity should
not count against him the years he was there litigating, when he brings
before it a right which confessedly was not involved in that suit. I
am not able to so hold and therefore think the judgment appealed from
should be reversed and the cause remanded, with directions to the
court below to dismiss the suit.

BUCKBEE v. P, HOHENADELL, JR., CO.

(Circuit Court of Appeals, Seventh Circuit. January 5, 1915. Rehearing
Denied May 25, 1915.))

No. 2142,

1. APPEAL AND ERROR &=997—DIRECTED VERDICT—FINDINGS—CONCLUSIVE-
NESS.

In an action for breach of contract in failing to furnish the variety of
cucumber seed ordered, defendant’s request for a directed verdict at the
conclusion of plaintiff’s evidence, and at the coneclusion of all the evidence,
operated as a request that the court find the facts, and the facts as found
were conclusive upon the parties; the reviewing court being limited to
the correctness of the conclusions of law thereon.

[EEd. Note.—For other cases, see Appeal and Error, Cent. Dig. §§ 4023,
4024; Dec. Dig. €&=997.] -

2. APPEAL AND ERROR €&997—REVIEW—EFFECT OF DIRECTED VERDICT.
That a motion for a directed verdict operates as a request that the
court find the facts, and is conclusive upon the parties upon appeal, does
not prevent consideration of the inadmissibility of rejected evidence, nor
waive exceptions to the rulings of law thereon.
[Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. §§ 4023
4024 ; Dec. Dig. €=2997.]

@==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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3. SALES C=445—ACTION FOR BREACH OF WARRANTY—DIRECTED VERDICT.

In an action for breach of contract in failing to furnish the variety of
cucumber seed purchased, testimony by some of plaintiff’'s witnesses that
they had not known the name of the brand ordered to be used to desig-
nate a certain variety of seed did not make plaintifi's evidence so uncer-
tain as to render the direction of a verdict in his favor erroneous, where
numerous witnesses sustained plaintifi's contention as to the designation.

[Ed. Note.—For other cases, see Sales, Cent. Dig. §§ 1303-1308; Dec.
Dig. ¢=115.]

4. SALES €=>442—BREACH OF WARRANTY—MEASTRE OF DAMAGES.

Where seed is sold to a dealer under a warranty that it is of a special
variety, and the dealer in turn sends it to a grower, the warranty is car-
ried forward to the ultimate purchaser, if it appears that such under-
standing was part of the first sale, and the measure of damages for
breach of warranty is the difference in market value between the crop
produced and such crop as the specified variety of seed would have pro-
duced under like conditions. .

[Ed. Note-—For other cases, see Sales, Cent. Dig. §§ 1284-1301; Dec.
Dig. ¢=442.]

5. SALES @=442—BREACH OF WARRANTY—DAMAGES.

The purchaser of seed warranted to be of a specified variety, and which
he resells to a grower, may recover from the dealer the actual loss due to
misrepresentation as to the variety although he has not liquidated his
liability to the subvendee for breach of warranty.

[Ed. Note.—For other cases, see Sales, Cent. Dig. §§ 1284-1301; Dec.
Dig. ¢=442.] ’

6. EVIDENCE €=460—PAROL EVIDENCE—EXPLANATION OF TERMS OF SALES
CONTRACT.

In an action for damages for failing to deliver cucumber seed bought
under a written contract as being “Improved Chicago Pickling,” evidence
that the purchaser was informed as to the kind of seed actually furnish-
ed, that it had been developed from seed purchased from a certain com-
pany, and that he agreed that it should be labeled “Improved Chicago
Pickling,” was improperly excluded; it being in explanation, and not in
variation, of the terms of the written contract.

[Bd. Note.—For other cases, see Evidence, Cent. Dig. §§ 2115-2128;
Dec. Dig. ¢=460.]

7. SALES ¢440—BREACH OF WARRANTY—SALES BY SAMPLE—EVIDENCE.

In an action for damages for failing to deliver “Improved Chicago
Pickling” cucumber seed under a written contract, evidence that the
seller produced cucumbers from the seed contracted for as sawmples and
sent them to the purchaser previous to the delivery was admissible to
show notice of the actual nature of the seed to be delivered.

[Ed. Note.—For other cases, see Sales, Cent. Dig. §§ 1261-1276; Dec.
Dig. ¢&=440.]

In Error to the District Court of the United States for the Western
Division of the Northern District of Illinois; George A. Carpenter,
Judge.

Action by the P. Hohenadel, Jr., Company against H. W. Buckbee,
There was a judgment for plaintiff, and defendant brings error. Re-
versed and remanded.

The plaintiff in error, Buckbee, was defendant below in the suit
of P. Hohenadel, Jr., Company, a Wisconsin corporation, as plaintiff,
for recovery of damages upon contract. On trial of the issues to a
jury verdict was directed by the trial court and so rendered against

&==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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the defendant for $12,921.40 damages assessed in favor of the plain-
tiff, and this writ of error is brought for reversal of the judgment
awarded thereupon. The material questions raised by the assignments
of error are stated in the ensuing opinion, and the issues under the

pleadings are well summarized in the brief for defendant in error, as
follows:

“The declaration set out in haec verba in the second count two contracts, the
first of October 17, 1903, and the second of October 23, 1903. The first con-
tract was in the form of an order and acceptance for 300 pounds of ‘Chicago
Pickle’ cucumber seed at the price of 70 cents per pound for future delivery,
f. 0. b. Rockford, net cash, 30 days, 1% per cent. discount for cash in 10 days.
The second contract was for 3,500 pounds of cucumber seced, ‘Improved Chi-
cago Pickling,’ upon the same terms. The declaration then alleged that the
plaintiff, at the time of making such contracts, was acting as the agent for
P. Hohenadel, Jr., but that the fact of such agency was not disclosed to de-
fendant at the time of making either of said contracts, and further alleged
that the cucumber seed mentioned in the contracts as ‘Chicago Pickle’ and
‘Improved Chicago Pickling’ were known as and were one and the same, and
that the second contract was an extension and further order under the first
contract, and said two contracts were treated by the plaintiff and defendant
as one order, and the deliveries thereunder were made as if under one and
the same contract. .

“The declaration then alleged that 2,500 pounds of cucumber seed were de-
livered under the said contracts on March 4, 1904, and 1,300 pounds on March
9, 1904, and the plaintiff thereupon paid the defendant the purchase price of
the said cucumber seed, and that neither at the time of the purchase nor at
the time of delivery could the plaintiff, by an examination or inspection of
said cucumber seed, tell or ascertain whether said cucumber seed were of
the variety or kind known as ‘Chicago Pickle’ or ‘Improved Chicago Pickling,’
and that such variety of seed was specially adapted for producing a high
grade of cucumbers for pickling, and that the kind of cucumber seed could not
be ascertained until the seed were planted and cucumbers grown therefrom;
that the defendant did not keep and perform its said contracts and warran-
ties as to the quality of said seed, and the seed delivered were not ‘Chicago
Pickle’ or ‘Improved Chicago Pickling’ cucumber seed, but said seed were
then and there of an inferior variety of cucumber seed, that would not
produce, when planted, cucumbers specially adapted to the production
of a high grade of cucumbers for pickles; that both P. Hohenadel, Jr.,
and the plaintiff were engaged in the business of selling cucumber seed, and
in the business of planting and growing cucumbers for pickling, and in pick-
ling the same, as defendant then and there well knew, and it was then and there
a custom and usage well known to the defendant for the purchasers .of seed,
in order to sell said seed and obtain a crop therefrom, to contract to take all
of the cucumbers produced from such seed, and that, relying upon the war-
ranties aforesaid, P. Hohenadel, Jr., sold said cucumber seed to P.. A. Marsh
under a like warranty; that Marsh sold said cucumber seed to others, in-
cluding numerous producers of cucumbers, and at the time of such sale con-
tracted with some of the producers to purchase from them the whole product
of said seed; and that, in consequence of the plaintiff’s breach of warranty,
the said Marsh was compelled to take the product of said cucumber seed, and,
in consequence, suffered great damage, and said P. Hohenadel, Jr., incurred
large liability and suffered damage in the sum of $30,030. To this declara-
tion the defendant pleaded the general issue, non assumpsit, ‘that he did not
promise in the manner and form as the plaintiff has * * #* in its addi-
tional counts * * * complained.””

James G. Elsdon, of Chicagb, 111, for plaintiff in error. .
John M. Zane, of Chicago, 111, for defendant in error.

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges.
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SEAMAN, Circuit Judge (after stating the facts as above). The
judgment against the defendant below, plaintiff in error Buckbee, arose
under his contracts for sale and delivery to the plaintiff corporation,
P. Hohenadel, Jr., Company, of cucumber seed of specified variety,
and the verdict in favor of the plaintiff (directed by the trial court)
awards recovery pursuant to two propositions, in substance: (1) That
the evidence establishes delivery of a different variety of seed, not
adapted to the purpose contemplated by the contract; and (2) that
damages are proven and recoverable for the difference in market value
between the crops produced from the seed so delivered and such crops
as the variety of seed specified in the contracts would have produced
under like conditions. Thus, in one or another form of presentation,
the tenability of both of these propositions requires determination un-
der the assignments of error. Other material questions arise upon
rulings against the reception of testimony offered on behalf of the
defendant. For consideration, however, of both propositions above
stated, involving substantially the merits of the issues under the plead-
ings, this question arises for settlement at the threshold of inquiries
under the assignments, namely: To what extent and for what tests,
is the evidence reviewable thereupon?

[1] 1. The verdict against the defendant was directed by the court,
and the general rule in such case, both of reviewability of the entire
evidence and of the tests to be applied thereto, is unquestionable.
But in the present record both the bill of exceptions and assignments
of error disclose motions on behalf of the defendant, described in as-
signments 1, 2, 3, and 4 as denied by the court, as follows:

(1) “To direct a verdict in favor of the defendant, at the conclusion of the
plaintiff’s case;” (2) “to strike plaintiff’'s evidence and to direct a verdict in
favor of the defendant at the conclusion of all the evidence;” (3) “to direct
a verdict for the sum of $300 against the defendant at the conclusion of plain-

tiff’s case;” (4) “to direct a verdict for the sum of $300 against the defend-
ant at the conclusion of all the evidence.”

It is manifest, therefore, that the defendant expressly submitted and
“affirmed that there was no disputed question of fact which could
operate to deflect or control the question of law,” and that the rule
stated and upheld in Beuttell v. Magone, 157 U. S. 154, 157, 15 Sup.
Ct. 566, 567 (39 L. Ed. 654), is applicable and controlling for answer to
the foregoing inquiry, namely:

“This was necessarily a request that the court find the facts, and the par-
ties are therefore concluded by the finding made by the court, upon which the
resulting instruction of law was given. The facts having been thus submitted
to the court, we are limited in reviewing its action to the consideration of the
correctness of the finding on the law, and must affirm if there be any evidence
in support thereof.”

We are not advised of any decision of the Supreme Court which
tends to disturb this ruling, and it appears to have been uniformly
adopted and enforced by the Circuit Courts of Appeals in the various
circuits whenever the effect of such motions has arisen. The follow-
ing precedents with their citations are deemed sufficient for mention:
Chrystie v. Foster, 61 Fed. 551, 9 C. C. A. 606; Magone v. Origet,
70 Fed. 778, 17 C. C. A. 363; United States v. Bishop, 125 Fed. 181,
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60 C. C. A. 123; Phenix Ins. Co. v. Kerr, 129 Fed. 723, 64 C. C. A.
251, 66 L. R. A. 569; Love v. Scatcherd, 136 Fed. 1, 77 C. C. A. 1;
Bradley Timber Co. v. White, 121 Fed. 779, 58 C. C. A. 55; Century
Throwing Co. v. Muller, 197 Fed. 252, 257, 116 C. C. A. 614, Both
of the above-mentioned requests for direction of verdict “at the con-
clusion of all the evidence” were necessarily predicated on the defend-
ant’s submission and assurance that the evidence raised no issue of
fact for determination within the exclusive province of the jury, that
conclusions of law were alone involved therein, and that the ruling of
the court accordingly was directly invoked on behalf of the defendant
below. On such state of the record, not only administration of justice,
but the entire line of authorities referred to, concur in denial of his
right, as plaintiff in error, to have that submission reopened for re-
view of the testimony, except to ascertain whether evidence appears in
support of the ultimate conclusions of law thereupon in favor of plain-
tiff below.

[2] We do not understand, however, that these motions affect in
any manner the assignments of error for rejection of testimony of-
fered on behalf of the defendant in the course of the trial, and the
contentions in support of the judgment, that errors of law therein (if
committed) were either waived or otherwise cured by such motions,
must be overruled. The submission above described involved alone
the effect of the testimony which: was received and entered into denial
of the motions, so that it can neither embrace the offers of rejected
testimony, nor waive exceptions duly preserved to the rulings of law
thereupon. :

[3] 2. Whatever of conflict appears in the testimony, therefore, in
reference to the first proposition above mentioned as one of fact which
was upheld by the trial court for direction of verdict in favor of the
plaintiff, the contention of reversible error in such ruling is untenable,
as we believe, for the reason that the record exhibits considerable testi-
mony (to say the least) in support of the ruling therein. When the
testimony introduced by plaintiff upon that issue is read and analyzed
for its bearing within the above-stated rule, we believe sufficient evi-
dence is presented for the required proof of every element embraced in
such issue, namely, that the contract specified a distinct variety of seed,
well known for production of the quality of cucumbers for pickling
purposes thereby contemplated; that instead thereof the defendant de-
livered a different variety, not ascertainable from inspection of the
seed; and that the product thereof was inferior and not adapted to the
known purpose of the contract. It is unquestionable that the plain-
tiff’s case (both under its declaration and testimony) rests on these
averments of meaning of the terms “Chicago Pickle,” as used in one
contract, and “Improved Chicago Pickling” as used in the second con-
tract: That both “are one and the same variety, which produces a
character of cucumber” as described, and that both were the identical
variety of seed which had long theretofore been well known in the
trade as “Westfield’s Chicago Picklé.” While the testimony of numer-
ous witnesses supports each of these contentions, it further appears
that four of the witnesses introduced for the plaintiff on that issue
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testified in substance that they had not known the term “Improved
Chicago Pickling” to be so used; and referring to these instances of
failure to sustain the averments, together with testimony adduced by
the defendant, the contention is pressed for reversal that uncertainty 1s
thus established in the contract terms, whereby the direction of ver-
dict was erroneous. We are of opinion, however, that neither the in-
stances of failure referred to nor the defendant’s testimony can af-
fect the inquiry above defined of support for the direction; and it may
well be remarked in this connection that other evidence appears in sup-
port thereof, including catalogues published by the detendant which
may bear interpretation in favor of the alleged identity of the con-
tract terms. The various contentions of error, therefore, in finding
the above-stated premise of fact, must be overruled.

3. The remaining premise upon which verdict was directed, as above
mentioned, involves both findings of ultimate fact and the conclusions
of law on which the award of damages rests. Upon the questions
of fact raised the rule heretofore stated is equally applicable and ren-
ders their solution free from difficulty. But the conceded and undis-
puted state of facts presents a question or questions of law upon the
.character and measure of damages recoverable thereupon, which may
not be clearly settled by the authorities. We proceed, therefore, to-
their consideration under the finding of fact that the seed delivered
were neither of the variety contracted for nor adapted to produce the
pickling cucumbers for which the purchase was made within the con-
templation of both parties.

[4] The general rule to be applied for recovery of damages in the
event thus stated, when the seed is sold to the purchaser as grower
of the product, is settled by the authorities (both English and Ameri-
-can) as the loss suffered in the production of a crop therefrom; and the
great preponderance of authority upholds the measure of damages in
such cases, as adopted by the trial court, to be the difference in market
value between the crop actually produced and that which would have
been produced had the seed been of the variety specified in the con-
tract. We do not understand that this view of the general current of
authority is controverted, although precedents are cited as tending to
introduce other elements; but we believe the measure above stated
to be both well founded and the established rule, so that citation or
review of the authorities is not needful thereupon. It proceeds on the
reasonable view that the crop actually raised may rightly furnish the
prima facie test of the amount of crop which would have been raised
from the stipulated variety, and thus becomes neither speculative nor
remote for estimation of damages. This rule, however, as above form-
ulated, imposes the element of direct contract between the seller and
the grower of the seed, not present in the case at bar, and applicability
of like measure of damages to various conditions which are presented
raises important questions not entirely involved in any of the authori-
ties called to our attention. Authorities are cited for extension of the
rule to sales made to a dealer for resale to growers of the seed, under
like representations, for like measure of damages against the primary
vendor, when actually incurred through the resale. . But the damages
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awarded herein are predicated on extensiort of such measure beyond
their direct scope.

The undisputed evidence establishes this state of facts: The seed
delivered under the contract was neither planted by the plaintiff, as
purchaser, nor were the crops therefrom raised under its direction,
nor for its benefit; but the purchase was made by it, without notice
thereof to the defendant, for the individual use and benefit of P.
Hohenadel, Jr., for purposes of resale to other dealers. It was so sold
and delivered by Hohenadel to one Marsh, as “Chicago Pickling seed”
—Marsh being engaged in the pickling business and in contracting
with producers for cucumber crops and seed furnished by himself.
Marsh delivered this seed to numerous growers for such production
of crops for his use; and of such deliveries the proof is limited to
identification of growers and crops as to 565 pounds of seed planted,
together with one lot of seed hereinafter mentioned for which dam-
ages were liquidated at $300. The remaining portions of seed delivered
under the contract, not thus identified, do not enter into the award of
damages. While it is contended on behalf of the defendant that these
identifications were not complete, we believe sufficient identification
appears to that end. The only proof, however, that damages were
actually paid, either by plaintiff or by Hohenadel, to indemnify Marsh
for his loss, was a single payment of $300 for loss on the lot of seed
above referred to, which constitutes the item for which award of
damages in favor of the plaintiff was requested on behalf of the de-
fendant, as hereinbefore stated, so that the proof in that respect is
not open to controversy herein. For the remaining amount of damages
awarded, the following further facts appear: When the suit was com-
*menced, the corporation was joined with Hohenadel (its undisclosed
principal in the contract) as coplaintiffs, and such damages had neither -
been paid to Marsh, nor had liquidation or adjustment thereof with
kim occurred in any form. The issues were brought to trial during
the lifetime of Hohenadel, without liquidation or adjustment thereof
with Marsh, but resulted in a mistrial. Prior to the present trial
Hohenadel died, having made no adjustment in any form with Marsh,
nor does any specific claim appear to have been made by Marsh for
damages (other than the $300 paid as above mentioned) while Hohen-
adel was living; and the only evidence of specific claim therefor
appears as a claim filed by Marsh against the estate of the deceased,
pending hearing in the proper county court in probate. The declara-
tion, however, expressly avers, not only grounds for, but fact of, his
Liability to Marsh. :

For application of the measure of damages awarded by the verdict
to the above state, of facts, the authority mainly relied upon is an
English decision (1858) of unquestionable importance—Randall v.
Raper, Q. B. 4 Jur. (N. S.) 662, El. B. & El 84, 120 Eng. Rep. 438—
which does not appear to be qualified or disaffirmed in any decision,
English or American, called to our notice. The issues presented are
thus stated in the head note:

“Defendant sold to plaintiff barley warranted to be ‘Chevalier’s seed bar-
ley.’ Plaintiff sold it to other persons with the same warranty. The seed
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turned out to be not according to warranty. The subpurchasers, who had
sown the seed, made claims on plaintiff for the damages which they had sus-
tained, but such claims had not been paid by plaintiff.”

The opinion by Lord Campbell, C. J., clearly and tersely states the
rulings thereupon, as follows:

“It has been contended that if the plaintiff had paid to the subpurchasers
the full amount of the damages which they have sustained from the breach of
the warranty, still he would not have been entitled to recover them. The
true rule on the authorities is, that the plaintiff must show that the damage
which he seeks to recover naturally arose from the breach of contract com-
plained of. In this the damage sustained by the subpurchasers was the natu-
ral—yea, the necessary—consequences from the breach of contract by the de-
fendant. The defendant sold the barley with a warranty that it was ‘Cheva-
lier’s seed barley’; if it was not, it would not, when sown, produce grain of
that quality, quite independently of soil or climate. The difference in value
between the inferior crop grown and that which would have been produced if
the seed had been as warranted is the natural and necessary loss from the
breach of the warranty. Therefore, the defendant having warranted the
barley as ‘Chevalier’s seed barley,’ if the plaintiff had been sued by the sub-
purchasers, he would have been obliged to pay damages to that extent, and
these he would have been entitled to recover from the defendant.

“But the main point brought before us is whether the plaintiff can recover
as damages an amount which he has not paid to the subpurchasers, and for
which they have only made claim not enforced by legal proceedings. We can-
not lay down a rule that a mere liability, which has not been enforced, will
not give a right to recover damages. Cases of extreme hardship might occur
if such were the rule, and no authority has been cited to show that a liability
to pay damages is not enough to sustain a right to damages. The cases which
were cited are not in point. If liability to pay damages may be a ground of
recovering special damage, why should not the liability be estimated by the
jury? And that is all that has been done in this case. They have estimated
the probable loss which the subpurchasers may recover from the plaintiff.
The demand having been made, there is an easy mode of ascertaining the
amount; and it is almost an inevitable consequence that the demand would
be enforced. Therefore I am of opinion that the verdict ought to stand.”

Concurring opinions are strongly expressed by Justices Erle and
Crompton; and Justice Wrightman concurs as having “no doubt on
the principle enunciated and that if the claims of the subpurchasers
had been paid by the plaintiff, he might have recovered them from the
defendant,” but expresses doubt whether recovery is authorized for
a claim of damages neither paid nor liquidated, with this remark:
“I do not press this doubt further than to mention it.”

In 3 Sutherland on Damages (3d Ed.) § 675, the eminent author
thus states the rule as applicable to a purchase for resale:

“Where sceds are sold with a warranty that they are of a kind identified
by a particular name, with notice that the purchaser intends to sell them
again to persons who will purchase for the purpose of sowing them, if the
warranty is untrue there seems to be no difference in principle as to the sub-
ject of damages between such a sale and one with such warranty where the
purchaser is known to buy for the purpose of sowing them himself. The
warranty to one buying seed to sell again justifies him in warranting it ac-
cordingly to his customers; and as they have recourse to him for damages
estimated by the standard mentioned in the first paragraphs of the preceding
section, that is also the measure of his loss as against his vendor.”

" In Passinger v. Thorburn, 34 N. Y. 634, 639, 90 Am. Dec. 753, the
opinion by Davies, C. J., reviews the rulings in Randall v. Raper,
supra, and states: .
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“This is the well-settled law in this country, it having been held that,.
where an article is sold with a warranty, and the vendee resells with a like-
svarranty, the sum paid by him in an action by his subvendee for a breach of’
that warranty is prima facie evidence of the amount which he will be entitled
to recover from his vendor in an action in his own behalf. Reggio v. Braggiot-
ti, 7 Cush. {Mass.] 166; Armstrong v. Percy, 5 Wend. [N. Y.] 535; Blasdale
v. Babcock, 1 Johns. [N. Y.] 518. And this court, in Muller v. Eno, 14 N. Y. (¢
Kernan) 597, held that a purchaser may recover for a breach of a warranty,.
although he has sold the goods and no claim has been made on him, and that
it was not necessary for him to show the price on the resale. That price-
may be gvidence of the damages, but does not furnish the rule in respect
to them.’

We are impressed with no doubt that the doctrine on which dam-
ages are awarded for misrepresentation in the sale of seed is equally
applicable to both classes of sale, as upheld in Randall v. Raper; that
no substantial distinction exists to authorize one rule of just recovery
when sale is made directly to the grower, and a different and plainly
inadequate measure when sold to a dealer for resale to growers of
the seed. The seller who gathers and packs the seed for sale is neces--
sarily required to know its variety for the intended use by growers, and’
his warranty thereof, whether directly made to the grower or to the
intermediate dealer for resale to growers, may justly render him.
chargeable for the damages suffered by the growers, when the circum-
stances of his sale authorize the inference that the warranty was to-
be thus -carried forward to the growers. Indemnity for misrepre-
sentations so carried forward is within the contemplation of his con--
tract of sale to the dealer, and allowance thereof is not open to the:
objection of remote or speculative damages.

Under the facts above stated, the vendee Marsh undoubtedly stands
in the relation of producer of the crop, which he obtained through
placing out the seed with the actual growers; and the distinction from
the facts involved in Randall v. Raper arises out of the intervention of
Hohenadel as the actual vendee. Although the purchase was made for.
his use and benefit, such purpose was not disclosed to the defendant
in making the contract. Nevertheless the negotiations were entirely
with Hohenadel, who drafted and executed the contract en the part
of the corporation, and the question whether the defendant under-
stood that the seed as warranted by him was to be resold to a grower,
as averred in the declaration, does not impress us to be materially
affected by such personal relation of Hohenadel in the transaction.
The crucial inquiry was of defendant’s understanding of such pur-
pose of direct resale to the grower, and thereupon we believe the
finding, under circumstances in evidence, is not reviewable on the
present inquiry.

On the other hand, however, we are of opinion that the principle
of the rule for this extraordinary allowance of growers’ damages, re-
quires its limitation as defined in the above quotation from Suther-
land on Damages. The warranty direct to the growers imposes such
liability per se. .Not so in the case of sale to a dealer, wherein various
interpositions may arise before ultimate sale to growers, all beyond
oversight on the part of the original seller; and without his concur-
rence, either express or implied, for carrying forward the warranty
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to a grower, we believe the ordinary liability for breach of contract
must arise, which does not extend to loss suffered by the grower. Sc,
in making such sale, he may either decline or accept the extraordi-
nary liability involved in a sale to the grower. But if he warrants to
the dealer, with the understanding that resale is to be made directly
to growers of the seed, he may rightly become bound for the loss thus
brought directly within the contemplation of his sale and warranty.
The issue raised herein as to such understanding on the part of the
defendant in making the contracts, must be determined from the evi-
dence, circumstantial or direct, with the burden resting on the plain-
tiff to establish such understanding as an issue of fact. In the event,
therefore, of submission to a jury, on retrial of all issues (as herein-
after directed), instructions will become needful, in conformity with
the foregoing opinion, upon such issue of fact as may be presented by
the evidence for assessment of damages under one or the other rule.

[6] We are of opinion, therefore, that the foregoing considerations
authorized the rule of damages adopted herein, unless the above-
stated facts, that the plaintiffs had neither paid nor adjusted the dam-
ages suffered by the grower of the crops, bar recovery of indemnity
on their behalf of the alleged liability incurred through the sale to the
grower; and the question of right to recover thereupon, beyond the
above-mentioned $300 item of damages which was paid, remains for
determination. 'That such recovery is authorized without prepay-
ment of the plaintiff’s liability to the subvendee is expressly decided
(as above shown) in Randall v. Raper, supra, but the contentions of
error in like ruling herein are in substance: (a) That it is unsupported
by any other authority; and (b) that its doctrine is unreasonable and
open to serious abuse. We believe neither of these propositions is
tenable. ILike rule is uniformly recognized and applied for recovery
of the amount of medical or other professional services incurred by
the injured party, under circumstances which create liability against
the defendant therefor, whether actually paid or adjusted or merely
an outstanding Hability. It is likewise applied for recovery of damages
upon breach of warranty in sale of chattels, within the general rule,
in Muller v. Eno, 14 N. Y. (4 Kernan) 597, and cases there cited—
referred to in Passinger v. Thorburn, supra, as equally applicable to
the present inquiry. For analogous application, see Smith v. McNair,
19 Kan. 333, 27 Am. Rep. 117; Denton v. Fisher, 102 Md. 386, 62
Atl. 627, 3 L. R. A. (N. S.) 465; Western Twine Co. v. Wright, 11
S. D. 521, 78 N. W. 942, 44 L. R. A. 438; also citation in 19 Cyc.
641, for like rule under reinsurance contracts between insurance com-
panies. Nor are we advised of any just reason to require payment or
adjustment of damages suffered by the subvendee (as grower) in loss
of crops prior to the suit against the original seller. The recovery
therein must be measured by the actual loss due to the misrepresenta-
tion, to be established by proof through the grower and other wit-
nesses. We are of opinion, therefore, that the ruling thereupon was
not erronecous.

[8] 4. Assignments of error, however, for rejection of testimony
offered on behalf of the defendant, raise questions of vital importance
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for submission of the issues, if error is well assigned. The main as-
signment sets forth the offer as made, as follows:

“45. The court erred in refusing the offer of the defendant (the plaintiff, by
his counsel, stating in open court that he made no objection because such
proposed testimony was presented in the form of an offer, and such offered
testimony having been reduced to writing and filed in the cause and then and
there brought to the court’s attention before the jury retired) to prove by the
witness Jobn T. Buckbee, that at the time of the negotiations for and the
making of the contract of October 23, 1903, covering the 3,500 pounds of cucum-
ber seeds and other seeds, made at Janesville, Wis., that the samples of Wester-
field Chicago Pickle cucumber seed were presented by hinr to Mr. Hohenadel ;
that a sample of the seed which Buckbee was then advertising in his catalogue
of 1903 as Improved Chicago Pickling was presented; that this latter seed
was the seed developed by Buckbee, defendant, from the seed earlier pur-
chased by him from the Haskell Seed Company of Rockford, Ill., which was
going out of business; that the price quoted to Mr. Hohenadel on the Wester-
field Chicago Pickle cucumber seed was 85 cents per pound; that the price
quoted on the other seed was 70 cents per pound; that the witness told to Mr.
Hohenadel the history of the seed secured from Haskell and advertised by
Buckbee as Improved Chicago Pickling; that his information was that it
had been developed from the same original stock from which the Westerfield
had been developed; that the witness described to Mr. Hohenadel the kind of
cucumber that it would raise in the pickling stage, and described it as some-
what thicker and lighter shade than the Westerfield Chicago Pickle cucum-
ber; that Mr. Hohenadel asked the witness what they called it; that the
witness told him that they were advertising it as Improved Chicago Pickling
cucumber seed; that the witness told him that they had grown this seed them-
selves, Buckbee growing the seed, and fhe quantity they had; that there
was further conversation in regard to other seeds not involved in this suit but
covered by the contract; that thereupon Mr. Hohenadel dictated and had
written by his stenographer and typewriter the contract of October 23, 1903,
in evidence; that, previous to dictating that, Mr. Hohenadel had stated that
he would take 3,500 pounds of that seed; that they would label it in the
contract ‘Improved Chicago Pickling’; that that name was inserted in the
contract by Mr. Hohenadel, and it was agreed between the witness and Mr.
Hohenadel that the seed was developed from the seed purchased from the
Haskell Seed Coinpany, and should be delivered under the contract; that Mr.
Hohenadel requested in the same conversation that 300 pounds covered by
the contract of October 17, 1903, should be filled with the same kind of seed;
that the 3,800 pounds of this kind of seed was afterwards, in the latter part
of February or early part of March, shipped to the Hohenadel people under
Hohenadel’s direction, and invoiced to them as per invoices in evidence; that
afterwards, and during the winter of the season following, for the purpose of
testing this seed that was delivered in February or March to Hohenadel, the
witness planted it in his greenhouse and tested it for germination and for
quality ; that, as shown by letter in evidence, Mr. Hohenadel was notified of
this; that the seed that was germinated was of the variety delivered to
Hohenadel; that after the plant grew, and the fruit was set and fully de-
veloped, samples of it were sent to Mr. Hohenadel previous to the delivery
of the seed; that at that time, in 1903 and 1904, the witness knew of no other
strain or variety or kind of cucumber seed that was advertised or being sold
under the name of Improved Chicago Pickling. As a part of such offer, and
identified by the same witness, page 27 of the Buckbee catalogue of 1903 was
offered as defendant’s Exhibit 2, and also page 27 of the Buckbee catalogue
of 1904 was offered as Defendant’'s Exhibit 3, copies of which exhibits are
set forth and included in the bill of exceptions in the action.”

Understanding of the force of these offers requires reference to
the following antecedent matters of record. The one contract in suit
named the subject-matter thereof as “300 pounds cucumber Chicago
Pickle,” while the second contract named 3,500 pounds “‘cucumber
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seed, Improved Chicago Pickling.” On the part of the plaintiff, the
contentions were (as stated in its brief), that one Westerfield had de-
veloped, long prior to the contracts, “a certain variety of cucumbers,
which are especially desirable for pickling purposes,” as described;
that eventually “production of this type of cucumber resulted in the
sale of cucumber seed, called indifferently, ‘Westerfield Chicago Pickle,’
or ‘Chicago Pickle,’ or ‘Improved Chicago Pickling’””; and that both
contracts intended such “Westerfield” variety as their subject-matter.
Many seedmen, introduced as witnesses in support of such conten-
tion, so testified, although other witnesses upon the same side testified,
in substance, either otherwise or that such other designations of the
Westerfield variety were unknown to them in the trade. Numerous
witnesses (seedmen) testified on the part of the defendant, in substance,
that the contract terms were not understood in the trade as designa-
tions of the Westerfield variety. By way of foundation for the
above offer, the witness Buckbee had been interrogated as to the
negotiations and transactions between the parties on October 23d, when
the second contract was made, and the record shows extended discus-
sion, both on the part of court and counsel, upon the admissibility of
testimony embraced in the subsequent offer. Thereupon the ruling of
the court excluded the testimony, stating, “Whatever transpired prior
to the execution of the written contract is absolutely immaterial,” and,
in substance, that it must be exciuded as violative of the cardinal rule
against varying the terms of the contract as written. For preservation
of all questions raised by such rulings, the trial judge suggested the
making of the offer and stated, “Let the record show that there is
no objection made to the evidence because it is in the form of an
offer,” and counsel for plaintiff assented to such entry.

The foregoing immediate circumstances of the offer are material
for two purposes: (a) As evidence that all substantial questions in-
volved therein were duly presented and entered into consideration for
the ruling to exclude the testimony; and (b) that it clearly meets the
objection urged by counsel for plaintiff (elaborately discussed in the
oral argument and supplemental briefs), in substance, that it raises
no question of error in the exclusion, for the alleged reason that the
offer embraces matter which was inadmissible in any view of the re-
jection of other matters contained therein, and is thus brought within
the rule that rejection by the trial court as an entirety was authorized
in the absence of segregation of matters so embraced therein. We
believe the record is sufficient to present the important question upon
the merits, whether the defendant was deprived of substantial rights
by such exclusion.

In the enforcement of contracts which have been reduced to writ-
ing, either in formal instruments or in letters or memoranda adopted
between the parties, one of the most frequent questions of difficulty
arises out of tenders of proof of the nature described in the above
offer. Issues are numerous in such cases, which both require and
authorize proof of negotiations and attending circumstances out of
which the contract grew, either for identification of subject-matter
not sufficiestly described in the writing, or for interpretation of con-
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tract terms which are ambiguous or uncertain without explanation of
the sense in which they are employed in the contract. Thus, where
the writing is “expressed in short and incomplete terms, parol evi-
dence is admissible to explain that which is per se unintelligible, such
explanation not being inconsistent with the written terms.” 1 Green-
leaf on Ev. § 282. For instances of the above-defined character the
principle is well recognized, both in law and in equity, that the mean-
ing the parties “intended to convey by the words they employed in
the written instrument” may thus be ascertained and enforced. Id.
This doctrine is entirely apart from and beyond the range of operation
of the other elementary rule, which cannot be departed from in the
enforcement of written contracts, that such contract between the par-
ties cannot be varied or set aside by parol testimony, and that all
prior negotiations and understanding of the parties (in the absence of
fraud or mistake) are presumptively merged in the writing. It neither
involves nor permits violation thereof when rightly understood and
applied, each being consistent with the other in object and enforce-
ment. In other words the rule invoked for the above-mentioned offer
of testimony is exclusively applicable when ambiguity or uncertainty
appears in the contract terms, and in such event parol proof is ad-
missible for the sole purpose of ascertaining the meaning of terms so
employed on which the minds of the parties presumptively met in
making the contract. It thus serves the needful object of placing the
court, “in regard to the surrounding circumstances, as nearly as pos-
sible in the situation of the party whose written language is to be
interpreted.” 1Id. § 295a.

So understood, application of this principle is free from difficulty
whenever the controversy over the contract terms is strictly limited
as above defined; but confusion is not infrequent, either in presenta-
tion of issues upon such terms or in the contentions of counsel in
respect thereof, which tends to create difficulty in the way of placing
offers of parol proof within one or the other of these cardinal rules,
and we believe such confusion appears in the extended argument of
counsel (and citations as well) in support of the ruling under consid-
eration. We come, therefore, to the inquiry whether the issues upon
the contract in suit render the rejected proof admissible.

Both pleadings and evidence concur in establishing the fact, if
otherwise questionable on reading the contracts or orders in suit,
that the subject-matter of each—named “Chicago Pickle” in the one
contract and “Improved Chicago Pickling” in the other—requires ex-
trinsic evidence for identification as a known variety of cucumber
seed, and the entire controversy between the parties hinges primarily
on the meaning of these terms as employed in the respective orders.
The plaintiff for support of its contention that both were used alike
to designate “Westerfield Chicago Pickle”—an old and well-known
variety “especially desirable for pickling purposes”—introduced (as
heretofore mentioned) various seedmen who testified that the names
were so used and known in the trade. This testimony was contro-
verted, but, irrespective of such disagreement, we understand the al-
leged usage to constitute circumstantial evidence only of the meaning
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of the uncertain terms employed in the writing; that, although uni-
form usage may have strong probative force in the issue of fact thus
raised, other circumstances attending the making are equally admis-
sible to ascertain the mutual intention of the parties therein. The
foregoing offer of proof by the witness John T. Buckbee (who made
the contract on behalf of the defendant for “Improved Chicago
Pickling”) clearly embraces full explanation to Hohenadel that the
variety tendered for purchase was “Haskell” seed described with cer-
tainty; that he then quoted the “Westerfield” variety at 85 cents per
pound, and the “Haskell” at 70 cents per pound, as optional for pur-
chase; that Hohenadel selected the “Haskell” tender accordingly for
purchase; that they then adopted, as designation for the seed so pur-
chased, the arbitrary name “Improved Chicago Pickling,” as thereto-
fore applied by the defendant; that “the witness knew of no other
strain or variety or kind of cucumber seed that was being sold under”
such name; and that the name was so “inserted in the contract by
Mr. Hohenadel.” :

We are of opinion that the testimony thus offered was admissible
for submission upon the above-defined issue, and that error is well
assigned for its rejection. In reference to objections urged to other
matters embraced in the offer, we are not impressed with the alleged
defects therein as substantive or requiring specific mention.

[7] Another ground of error in rejection of the offer of proof is
discussed in the argument and requires consideration in reference to
the issue of damages. The contention in substance is this: That not
only in the above-recited features of the offer, but in the further offer
to prove that the defendant subsequently produced cucumbers from
the variety of seed contracted for, which were sent to Hohenadel
“previous to the delivery of the seed” under the contract, such evi-
dence was admissible to prove notice to the plaintiff of the actual
nature of the seed to be delivered, that the party “damnified by the
other party’s breach” of the contract “is bound to use all reasonable
means not to enhance his damages,” and: that proof of such notice
would bar recovery of the special damages sought and awarded by
the verdict. We believe these propositions (which were raised as well
before the trial court) must be upheld for admissibility of the testi-
mony so offered on that issue, irrespective of applicability of the offer
for interpretation of the contract, and that the ruling was erroneous
for that cause. .

Other errors are assigned for rulings in rejection or reception of
testimony, but none of these rulings impresses us to require specific
mention. Those rejecting testimony in line with the above-mentioned
offer are covered by the foregoing ruling of admissibility for inter-
pretation of the contract, and the remaining objections are believed
to be without substantial merit,

The judgment of the District Court is reversed accordingly, and
the cause remanded, with direction to grant a new trial.
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HEGNESS v. CHILBERG.
(Circult Court of Appeals, Ninth Circuit. May 10, 1915.)
No. 2523.

1. ConTRACTS &=132—LEGALITY OF OBJECT—PARTNERSHIP TO Bip For MAIL
- CONTRACTS. .

A contract of partnership to bid for certain mail contracts, and if ob-
tained to carry out the same and divide the net profits on an agreed
percentage basis, is not illegal as against public policy; where it does
not appear that its purpose or effect was to prevent or lessen competition
in hidding.

[Ed. Note.—For other cases,.see Contracts Cent. Dig. §§ 659-661; Dec.
Dig. ¢=132.]

2. CONTRACTS &=113—MAIL CONTBACTS—VALIDITY—PARTNERSHIP.

Such a contract is not invalid for fraud merely because it provides
that the bids shall be made and the contracts taken in the name of one
only of the partners.

[%d Note.—For other cases, see Contracts, Cent. Dig. §§ 521-541; Dec
Dig. ¢=113.]

3. UNITED STATES &»T71—GOVERNMENT CONTRACTS—PROHIBITION OF TRANS-
FER.

Rev. St. § 3737 (Comp. St. 1913, § 6890), which prohibits the transfer
of any government contract or any interest therein by the party to
whom such contract is given to any other party, under penalty of an-
nulment of the contract “so far as the United States are concerned,” is
for the protection of the United States only, and does not affect the
rights of the parties to any such transfer.

[Ed. Note.—For other cases, see United States, Cent. Dig. § 54; Dec.
Dig. &==71.]

4. UNITED STATES &>=111—ASSIGNMENT OF CLAIM AGAINST UNITED STATES—
VALIDITY.

A contract of partnership to bid for a mail contract in the name of one
partner and to carry out the same, if obtained, is not invalid under
Rev. St. § 3477 (Comp. St. 1913, § 6383), as an assignment of a claim
against the United States because of a provision therein requiring the
partner in whose name the contract was to be taken to indorse the
warrants received and deliver the same to the other partner.

[Ed. Note.—For other cases, see United States, Cent. Dig, §§ 94-9S;
Dec. Dig. ¢&=111.]

Ross, Circuit Judge, dissenting.

Appeal from the District Court of the United States for the Second
Division of the District of Alaska; J. R. Tucker, Judge.

Suit in equity by Eugene Chl]berg against John Hegness. From
orders granting a preliminary injunction and appointing a receiver, de-
fendant appeals. Affirmed.

The appellee, who was the plaintiff in the court below, brought a suit
against the defendant for an accounting of the business of a partnership
which was formed by, written agreement between the parties as follows:

“Memorandum of agreement made and entered into this 25th day of Au-
gust, 1909, by and between Eugene Chilberg, of Nome, Alaska, party of the
first part, and John Hegness, also of Nome, Alaska, party of the second part,
witnesseth:

“That, whereas, the parties hereto are desirous of securing mail contract to
carry the United\ States mail between Nome, Alaska, and Unalakleet, Alaska,

&—=For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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and are desirous of bidding upon proposal route No. 7S136 and proposal route
No. 78137, in the name of the party of the second part; and

“Whereas, the parties are desirous of forming a copartnership for the pur-
pose of operating the said mail routes, or either of them, should the said
contracts be obtained, and are desirous of evidencing the terms of their said
copartnership in writing:

“Now, therefore, for and in consideration of the mutual promises and oth-
er good considerations, it is agreed between the parties hereto as follows:

“First. That each of the parties hereto shall endeavor so far as he can to
obtain the said contracts above mentioned, or either of them, and to that
end the party of the first part agrees to advance all necessary funds needed
for such purposes, and to obtain the bond required in the proposals for said
mail routes, and, if either or both of said contracts are secured, party of
the first part agrees to furnish the necessary bond required by the govern-
ment therefor, and to advance the necessary money to begin and operate the
said mail route or routes under the said contract or contracts until the
payments are made by the government according to the contract or contracts.

“Second. Party of the second part agrees to furnish his own dog team, sled,
and equipment, and give his personal service as a carrier on said route or
routes, and shall reside, when not on the mail route, in the town of Nome,
and give his personal attention and supervision to the fulfillment and carry-
ing out of said contract or contracts, if the same is obtained in his name
as bidder.

“Third. That the party of the second part shall receive the same compen-
sation for his personal services for his attention to the said work as the
other carriers employed by this partnership, and shall receive in addition
thereto fifteen per cent. (15%) of the net profits derived or made from the
said contract or contracts, after all other expenses are paid.

“Fourth. That the party of the first part for his share shall receive eighty-
five per cent. (85%) of the net profits derived or made from the said contract
or contracts, after all expenses are paid for operating the same.

“Iifth. That all warrants issued and delivered by the government in pay-
ment under the said contract or contracts shall be signed by the party of the
second part and delivered to the party of the first part, or his representative
or agent, who shall keep a strict and accurate account of the same and act as
treasurer of the partnership.

“In witness whereof, the said parties hereto have hereunto set their hands
and seals the day and year first above written.

“[{Signed] Eugene Chilberg. [Seal.]
“[Signed] John Hegness. [Seal.]
“Signed, sealed, and delivered in the presence of:
“[Signed] William A. Gilmore.
“[Signed] Mabel Searl.”

The complaint alleged that the contract was obtained for carrylng mail be-
tween Unalakleet and Nome, Alaska, for a period of four years, at the rate
of $16,000 per year, and alleged that the defendant had retained, and was
threatening to retain, more than his share of the money paid and to be paid
by the government. The plaintiff prayed for an accounting and for an, or-
der restraining and enjoining the defendant from secreting or cashing any
of the warrants thereafter received by him from the United States in pay-
ment on the mail contract until the final hearing and determination of the
suit. The defendant demurred to the complaint, and affidavits were filed by
both parties. A restraining order was obtained as prayed for, and thereafter
an order was made appointing a receiver, with authority to demand, receive,
and hold, subject to the further order of the court, all postal warrants re-
ceived in payment for services rendered under the mail contract, or war-
rants thereafter received, and that all such warrants be delivered to the re-
ceiver. From the restraining order, and from the order appointing the re-
ceiver, the defendant appeals.

G. J. Lomen, of Nome, Alaska, and Ira D. Orton and Thomas R.
Lyons, both of Seattle, Wash., for appellant.
William A. Gilmore, of Seattle, Wash., for appellee.
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Before GILBERT and ROSS, Circuit Judges, and WOLVER-
TON, District Judge.

GILBERT, Circuit Judge (after stating the facts as above). [{1]
The defendant contends that the contract of partnership which is sued
upon is against public policy and void, for the reason that it tends to
prevent or diminish competition. The defendant relies upon the deci-
sion of this court in Hoffman v. McMullen, 83 Fed. 372, 28 C. C. A.
178, 45 L. R. A. 410, affirmed by the Supreme Court in 174 U. S. 639,
19 Sup. Ct. 839, 43 L. Ed. 1117, and Atcheson v. Mallon, 43 N. Y. 147,
3 Am. Rep. 678. In Hoffman v. McMullen this court held that a con-
tract to prevent competition and bidding for public works is contrary
to public policy and cannot be enforced. The court said :

“The rule is universal that égreements which, in their necessary operation
upon the action of the parties, tend to restrain their natural rivalry and com-

petition, and thus to result in the disadvantage of the public or third par-
ties, are against the principle of sound public policy, and are void.”

And the Supreme Court said:

“It might readily be surmised that, if these parties had bid in competi-
tion, one or both of the bids would have been lower than their combined bid."”

The law as applied to contracts to carry the mails is expressed in
section 3950, Rev. Stats. (Comp. St. 1913,°§ 7437), which provides:

*No contract for carrying the mail shall be made with any person who has
entered, or proposed to enter, into any combination to prevent the making of
any bid for carrying the mail, or who has made any agreement, or given or
performed, or promised to give or perform, any consideration whatever to in-
duce any other person not to bid for .any such contract.”

1. The statute and the decisions in Hoffman v. McMullen and Atche-
son v. Mallon would be applicable and controlling here, if there were
any evidence in the case tending to show that the contract between the
plaintiff and the defendant had a tendency to prevent competition in
bidding. But there is no evidence, either in the contract or elsewhere in
the record, that the plaintiff ever at any time contemplated bidding
for the mail contract, or would have made a bid, or ever thought of
making a bid, on his own behalf. Nor is there any fact or circumstance
from which such a purpose on his part might be inferred. If any in-
ference is to be drawn from the evidence and from the circumstances,
it is that the plaintiff would not have applied for the contract for him-
self alone. He was a banker, a man of means, and it is not to be sup-
posed that he would think of undertaking to contract to carry mail be-
tween Nome and Unalakleet through the winter months. In Hoffman
v. McMullen this court said:

“There is no valid objection to such voluntary combinations, if the joint
action of the parties is done honestly and in good faith. In all contracts se-
cured in such a manner, the courts should never hesitate to protect parties
in their agreements with each other, and compel .them to comply with the
terms thereof. It is only where the facts and circumstances surrounding the
case clearly show that illegal means or improper and deceptive influences
and methods were used to procure the contract that the maxim ‘in pari delicto’
applies.” .
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In 9 Cyc. 492, it is said:

“On familiar principles, an agreement that one should bid for several for
A public contract is not illegal per se.”

In Bellows v. Russell, 20 N. H. 427, 51 Am. Dec. 238, it was held
that an agreement that one shall bid for several for a mail contract is
not void, unless made for some illegal purpose affecting public policy.
We agree with the conclusion of the court below, which is thus stated
in the opinion:

“The contract here shows on its face nothing more or less than an agree-
ment that the parties shall endeavor to obtain a contract for carrying the
mail in Alaska, and that they shall divide the net profits upon an agreed
percentage basis, after the objects of the contract are completed, and after
the money due on same is paid by the United States. There is no suggestion
of a purpose to lessen the bids, nor is that the effect or tendency of the con-
tract.”

2. Nor is there anything in the case to show that the contract con-

‘templated that the plaintiff would, or that he ever did, employ funds in
any improper way, or exert influence in any improper manner to ob-
tain the contract. It is not seen how it was possible to use money
or exert influence for that purpose. The contract was necessarily and
according to law let to the lowest bidder. The case differs totally
from Tool Co. v. Norris, 2 Wall. 45, 17 L. Ed. 868, cited by the de-
fendant. That was a case in which the contract was not let to the
highest bidder, but was obtained by personal solicitation. The Civil
War having just begun, the government was in need of arms. The
Tool Company was a manufacturer of arms. Norris set to work to
concentrate influence upon the War Department. He got senators to
go with him to the War Office. By one means and another he got in-
fluential introduction to the Secretary of War, and secured the contract.
There was nothing of that kind in the present case. The agreement
provided that each party should endeavor to obtain the mail contract,
and to that end the plaintiff agreed to advance all necessary funds and
to obtain the bond; and although he alleged in his complaint that the
contract was secured through his efforts, and without any aid or assis-
tance from the defendant, and that he obtained and furnished the bond
required by the government of the United States, and advanced the
necessary money and made such financial arrangements that he and
the defendant were able to and did comply with the terms and condi-
tions of the said contract, it nevertheless does not appear, and it is not
shown, that the agreement contemplated, as preliminary to engaging
in the mail carriage contract, that the plaintiff should expend any
sum of money, except such as might be necessary to obtain the bond.
The evidence shows that he did this at a cost of $1,200.

[2] 3. Nor is there anything in the case to-show that the plaintiff
is not entitled to recover for the reason that his connection with the
mail contract was concealed. There is no evidence that it was agreed
that it should be concealed. The contract does not so provide, nor is
there anything in the record to indicate that such was the intention.
On the other hand, the agreement was openly signed in the presence
of two witnesses, and one of the affidavits states that the post office of-~
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ficials were aware of the plaintiff’s connection with the mail contract.

There was nothing fraudulent in the mere fact that the agreement con-

templated that the mail contract should be taken in the name of the de-

fendant. A considerable sum of money was needed to finance the

mail contract, and this the plaintiff agreed to furnish, while the de-

fendant agreed to do the work. The fact that the plaintiff was to re-

ceive 85 per cent. of the net profits, and the defendant 15 per cent. is

not ground for setting aside the orders appealed from. As a matter of

fact, so far as the facts are shown, the stipulated division of the profits

does not seem to have been inequitable. A large portion of the gross

profits was received by the defendant in the way of wages, thereby

reducing the sum of the net profits to be divided. The contract was to

carry the mails only during the winter months, from November to

May, inclusive. - The first year the defendant received $3,600 as his

wages ; the second year, $3,600; and the third year $3,675; and at the
end of that year it'is said that he appropriated the additional sum of

$1,800, claiming it as extra compensation. The sums advanced by .
the plaintiff to carry out the contract during those years ranged from

$10,833 to $14,000 each year.

4. There is no evidence that either the plaintiff or the defendant
violated any of the regulations of the Post Office Department. Coun-
sel for the defendant refers to the new postal laws and regulations of
1913, issued under the act of Congress approved August 24, 1912 (37
Stat. 539, c. 389), in which, in section 1414, it is provided that pro-
posals for carrying the mails shall be made on forms prescribed by
the Postmaster General, and he states in his brief that the forms pre-
scribed under that authority contain the following, to which the bid-
der must certify:

“This proposal is made in my own interest, and not by me as the agent
of any other person or company, with full knowledge of the distance of the
route, the weight of the mail to be carried, and all other particulars with
reference to the route and service, and also upon careful examination of the
jnstructions attached to said advertisement.”

And he argues that the defendant must have signed such a certifi-
cate, and that therefore the contract he made with the plaintiff was in
violation of the postal rules and regulations. To this there are two
answers:

First. It nowhere appears in the record that the defendant signed
such a certificate.  'What were the rules and regulations in force in
1909 is not shown. Nor do the postal laws and regulations of 1913
contain any specification of such a form to be signed by bidders. All
that the volume contains on that subject is the statute of the United
States (18 Stat. 235 [Comp. St. 1913, § 7433]), which provides that no
proposal shall be considered unless—

“there shall have been affixed to said proposal the oath of the bidder, taken
before an officer qualified to administer oaths, that he has the ability, pecuni-
arily, to fulfill his obligations, and that the bid is made in good faith, and
with the intention to enter into contract and perform the service in case his
bid is accepted.”

If anything in the proposal which the defendant signed stands in
the way of the plaintiff’s right to recover in this suit, it has not yet
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been shown in the record, and for that reason, if there is anything in
the proposal that affects the controversy, its consideration should await
the final hearing on the merits.

Second. But, even if it should be shown that the defendant signed
the certificate which the defendant quotes, there is nothing in the facts
to impeach its verity; for it was true that the proposal.was made by
the defendant in his own interest, and not by him as the agent of any
other person or company. .

5. The contract between the parties is not void by virtue of section
3963 of the Revised Statutes (Comp. St. 1913, § 7451), which pro-
vides that: :

“No contractor for transporting the mails within or between the United

States and any foreign country shall assign or transfer his contract, and all
such assignments or transfers shall be null and void.”

There is in this case no assignment or transfer of the mail con-
tract. It remained at all times in the name of the original bidder,
and for the benefit of the partnership. The statute prohibits only the
transfer of a mail contract that has been made and entered into.

[3] 6. Nor is the contract made void by section 3737, which pro-
hibits the transfer of any government contract or order or any inter-
est therein “by the party to whom such contract or order is given, to
any other party,” and provides that:

“Any such transfer shall cause the annulment of the contract or order
transferred so far as the United States are concerned.”

That statute is for the protection of the United States only, and
does not affect the rights of the parties to such a transfer. Dulaney
v. Scudder, 94 Fed. 6, 36 C. C. A. 52; Goodman v. Niblack, 102
U. S. 560, 26 L. Ed. 229.

[4] 7. Nor is the reversal of the order of the court below required
by the provisions of section 3477, which prohibits the transfer or
assignment of any claim upon the United States, unless the assignment
is executed and attested in the manner prescribed in the section, and
after the allowance of the claim and the'issuance of the warrant. It
is contended that this statute is violated by two provisions of the part-
nership contract: First, in that it provides that all warrants issued
and delivered by the gevernment in payment under the mail contract
shall be signed by the defendant and delivered to the plaintiff; second,
in that the agreement makes the plaintiff the owner of a large interest
in the mail contract.

In answer to the first proposition, it is sufficient to say, so far as
the case here on appeal is concerned, that if it be conceded that the
provision in the agreement for the indorsement of the warrants from
the defendant to the plaintiff is void, it does not make void the entire
contract. It is still a valid partnership agreement, calling for division
of profits in the proportions therein specified, and the case comes with-
in the principle announced in Nutt v. Knut, 200 U. S. 12, 26 Sup.
Ct. 216, 50 L. Ed. 348, in which the court gave effect to a similar
agreement, and said:

“Such an agreement did not give the attorney any interest or share in the
claim itself, nor any interest in the particular money paid over to the claim-

224 F.—3 ’
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" ant by the government. It only established an agreed basis for any settle-
ment that might be made, after the allowance and payment of the claim, as
to the attormey’s compensation. It simply created a legal obligation upon
the part of the estate, which, if not recognized after the collection of the
money, could have been enforced by suit for the benefit of the attorney, with-
out doing violence to the statute or to the public policy established by its
provisions.”

Such being the equitable right of the plaintiff, the court below did
not abuse -discretion in enjoining, pendente lite, the defendant from
secreting or disposing of the postal warrants, or sending the same
without the jurisdiction of the court. In National Bank of Commerce
v. Downie, 161 Fed. 839, 843, 83 C. C. A. 657, 661, this court said:

“Hence, where a claim has been allowed by the accounting officers of the
United States, a warrant issued therefor and delivered to the claimant, the
government is no longer concerned with his disposition of the draft, or the
funds which it represented”’—citing York v. Conde, 147 N, Y. 486, 42 N. E.
193, and Farmers’ National Bank v. Robinson, 59 Kan. 777, 53 Pac. 762.

Second. The provision of the agreement by which the plaintiff is
given an interest in the profits of the mail contract is not an assignment
- of a claim against the United States. Hobbs v. MclLean, 117 U. S.
567, 6 Sup. Ct. 870, 29 L. Ed. 940, is decisive of that question. In
that case, in considering the effect of section 3477, the court said:

“When the contract of partnership was made, Peck had no claim which he
could present for payment, or on which he could have brought suit. He
therefore had no claim the assignment of which the statute forbids. It is so
clear that the articles of partnership do not constitute such an assignment as
is forbidden by the section under consideration that it would be a waste of
words further to discuss the point.”

The orders are affirmed.

ROSS, Circuit Judge (dissenting). This is a suit in equity brought
upon a written instrument which is as follows:

“Memorandum of agreement made and entered into this 25th day of Au-
gust, 1909, by and between Eugene Chilberg, of Nome, Alaska, party of the
first part, and John Hegness, also of Nome, Alaska, party of the second part,
witnesseth:

“That, whereas, the parties hereto are desirous of securing mail contract
to carry the United States mail between Nome, Alaska, and Unalakleet,
Alaska, and are desirous of bidding upon proposal route No. 78136 and pro-
posal route No. 78137, in the name of the party of the second part; and

“Whereas, the parties are desirous of forming a copartnership for the
purpose of operating the said mail routes, or either of them, should the said
contracts be obtained, and are desirous of evidencing the terms of their said
copartnership in writing:

“Now, therefore, for and in consideration of the mutual promises and
other goad considerations, it is agreed between the parties hereto as follows:

“First. That each of the parties hereto shall endeavor so far as he can to
obtain the said contracts above mentioned, or either of them, and to that end
the party of the first part agrees to advance all necessary funds needed for
such purpose, and to obtain the bond required in the proposals for said mail
routes, and, if either or both of said contracts are secured, party of the first
part agrees to furnish the necessary bond required by the government there-
for, and to advance the necessary money to begin and operate the said mail
route or routes under the said contract or contracts until the payments are
made by the government according to the contract or contracts.
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“Second. Party of the second part agrees to furnish his own doz team,
sled, and equipment, and give his personal service as a carrier on said route
or routes, and shall reside, when not on the mail route, in the town of Nome,
and give his personal attention and supervision to the fulfillment and car-
rying out of said contract or contracts, if the same is obtained in his name as
bidder. :

“Third. That the party of the second part _shall receive the same compen-
sation for his personal services for his attention to the said work as the other
carriers employed by this partnership, and shall receive in addition thereto
fifteen per cent. (15%) of the net profits derived or made from the said con-
tract or contracts, after all other expenses are paid.

“Fourth. That the party of the first part for his share shall receive eighty-
five per cent. (85%) of the net profits derived or made from the said contract
or contracts, after all expenses are paid for operating the same.

“Fifth. That all warrants issued and delivered by the government in pay-
ment under the said contract or contracts shall be signed by the party of the
second part and delivered to the party of the first part, or his representative
or agent, who shall keep a strict and accurate account of the same and act as
treasurer of the partnership.

“In witness whereof, the said parties hereto have hereunto set their hands
and seals the day and year first above written.

“[Signed] Eugene Chilberg. [Seal.]
“[Signed] John Hegness. [Seal.}
“Signed, sealed, and delivered in the presence of:
“[Signed] William A. Gilmore.
“[Signed] Mabel Searl.”

The bill alleges, among other things, that thereafter the complainant
and the defendant obtained, in the name of the defendant, the United
States mail contract for carrying the mail between the points named,
for a period of four years, for the sum of $16,000 a year; that the con-
tract was secured under the terms of the said agreement through the
efforts of the complainant, and without any aid or assistance from the
defendant, and that the complainant furnished the bond required by
the government, and advanced the money necessary to enable the com-
plainant and defendant to comply with the terms of the said contract
throughout its term; that immediately after the contract was obtain-
ed the complainant and defendant agreed that the Pacific Cold Storage
Company, a corporation doing business at Nome, Alaska, should act as
the agent and treasurer of the complainant and defendant, and as their
auditor, and should receive all warrants from the government, to be
properly indorsed by the defendant, and should pay all of the bills
against the alleged copartnership, and render an accounting to the com-
plainant and defendant at the end of each mail season in accordance
with the terms of the alleged agreement; that thereafter the defend-
ant took charge of the delivery of the mails under the contract; and in
addition to carrying the regular amount of mail imposed by the weight
limit of the said mail contract, the defendant, using the carriers, teams,
equipment, and credit of the alleged copartnership, carried excess mail
amounting to several thousand dollars, for which he refuses to ac-
count; that in or about the month of June, 1913, the defendant, in vio-
lation of the alleged agreement, indorsed one of the warrants issued by
the government in the sum of $3,406.11, and instead of depositing the
same with the Pacific Cold Storage Company, cashed it at a bank in
Nome, and from the proceeds thereof took the sum of $1,800, and sub-
sequently, and in the month of May, 1914, drew from the Pacific Cold
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Storage Company $600, claiming that amount to be due him, in viola-
tion of the alleged agreement; that the said mail contract had been
completed, and that there remained due from the government to the
alleged copartnership for services rendered during the then past year
$9,551.55, besides a large amount for carrying excess mail during that
year, all of which would soon be paid by the government in warrants
made payable to the order of the defendant; that the alleged copartner-
ship remained indebted to the Pacific Cold Storage Company in about
the sum of $8,500, for advances made by it during the then past year,
and that the defendant had admitted taking $2,400 during that year
in excess of what was due him under the terms of the alleged agree-
ment, and threatened to appropriate to his own use all warrants re-
ceived from the government for excess mail carried during the four
year term, and otherwise violated the terms of the alleged copartner-
ship, and is wholly insolvent and unable to respond to any judgment
that the complainant might recover against him. .The prayer of the
bill was for an accounting, and for a restraining order and injunction,
and such other relief as might be proper.

A demurrer to the bill was overruled by the court below, after which

the defendant filed an answer thereto, in which, while admitting the
execution, set up the invalidity, of the alleged agreement between him
and the complainant upon various grounds therein stated, and, among
other things, alleged therein that before and at the time of the making
of the alleged agreement between the complainant and the defendant
the former was negotiating with one Chester, who was a man of means,
and represented to the latter that he (complainant)— :
“was in favor of bidding for such contract to carry the mails aforesaid under
contract with said plaintiff, or said Chester, or both, then and there know-
ing that defendant would also be a bidder for such contract; that defend-
ant had no knowledge of said negotiations of plaintiff and said Chester at the
time of making said pretended agreement with plaintiff; that plaintiff at
all tithes before entering into said agreement, to wit, said paper writing set
forth in the complaint, enjoined the defendant and demanded of him absolute
secrecy in regard to their negotiations, and failed and neglected to inform the
said Chester of the negotiations pending between himself and defendant, in-
tending then and there to cause said Chester to neglect bidding for said mail
contract and for the purpose of stifling the bids for said contract and pre-
venting competition in the bidding therefor; that by reason of the premises
the said H. S. Chester and said plaintiff, so defendant is informed and be-
lieves, did in fact neglect to bid for said mail contract or contracts, and the
bidding for said contract was thereby in fact stified, and the government of
the United States was thereby in fact deprived of competition in the bidding
for said.contracts to carry mail, and prevented from knowing that a stranger
to the contract, to wit, said plaintiff, was also interested in said mail con-
tract awarded to the defendant.”

The answer contained various other allegations, admissions, and de-
nials. On the filing of the bill, together with an affidavit of the com-
plainant’s attorney, the court made an order directing the defendant
to show cause why a restraining order should not be granted, and
subsequently granted an injunction pendente lite, and thereafter, on
motion of the complainant, made an order appointing a receiver in the
cause, from which orders the present appeals are taken.

I am unable to take the view of the agreement upon which the
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suit is based that was taken by the court below and that is taken by
the tnajority of this court. It is declared by statute that:
“All contracts for carrying the mail shall be in the name -of the United

States, and shall be awarded to the lowest bidder tendering sufficient guaran-
tees for faithful performance,” ete. R. S. § 3949 (Comp. St. 1913, § 7T436).

And section 3963 of the same statutes (section 7451) reads as fol-
lows:
“No contractor for transporting the mail within or between the TUnited

States and any foreign country shall assign or transfer his contract, and all
such assignments or transfers shall be null and void.”

There may be nothing in the statutes nor in public policy which
would have prevented the complainant and the defendant from forming
a partnership and openly making a joint bid for carrying the mail. In
McMullen v. Hoffman, 174 U. S. 639, 652, 19 Sup. Ct. 839, 844 (43 L.
Ed. 1117), the Supreme Court quoted with approval this from the
opinion of Judge Folger in Atcheson v. Mallon, 43 N. Y. 147, 151, 3
Am. Rep. 678: _

“But a. joint proposal, the result of honest co-operation, though it might
prevent the rivalry of the parties, and thus lessen competition, is not an act
forbidden by public policy. Joint adventures are allowed. They are public
and avowed, and not secret. The risk, as well as the profit, is joint, and
openly assumed. The public may obtain at least the benefit of the joint re-
sponsibility, and of the joint ability to do the service. The public agents
know, then, all that there is in the transaction, and can more justly estimate
the motives of the bidders, and weigh the merits of the bid.”

And the Supreme Court added:

“We have here nothing to do with a combination of interest which is open
and avowed, which appears upon the face of the bid and which is therefore
known to all. Such a combination is frequently proper, if not essential, and,
where no concealment is practiced and the fact is known, there may be no
ground whatever for judging it to be in any manner improper.”

In the case in hand, however, there was nothing open and above-
board in the dealings with the government, but, on the contrary, there
was concealed from it the fact, appearing upon the very face of the
bill in the present suit, that the bid for carrying the mails, while made
in the name of Hegness, was in truth made mainly in the interest of
one who was to receive 85 per cent. of the net profits of the undertak-
ing, and who had agreed “to advance all necessary funds needed” for
the procuring of the contract or contracts, the “necessary money to
begin and operate the said mail route or routes under the said contract
or contracts, until the payments are made by the government according
to the contract or contracts,” as well as to furnish the required bond
to the government.

It is, in my opinion, wholly unimportant whether the agreement en-
tered into between the complainant and the defendant was or was not
detrimental to the government. If its natural tendency was to inju-
riously affect the public interests, it was against public policy and void.
That is the well-established law. The case of Hoffman v. McMullen,
83 Fed. 372, 28 C. C. A. 178, 45 L. R. A. 410, in this court—after-
wards affirmed by the Supreme Court, 174 U. S. 639, 19 Sup. Ct.
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839, 43 1. Ed. 1117—was in principle quite similar to this. There the
.city of Portland, through its water committee, having advertised for
bids for the construction of a pipe line, Hoffman and McMullen en-
tered into an agreement by which Hoffman put in a bid for the work
in the name of Hoffman & Bates, and McMullen put in a higher one
in the name of the San Francisco Bridge Company. The contract hav-
ing been awarded to Hoffman & Bates, that firm and McMullen entered
into a partnership agreement by which each party to it should pay one-
half of the cost of executing the contract and receive one-half of the
profits or bear one-half of the loss resulting therefrom.  The contract
having proved profitable, Hoffman refused to account to McMullen
for any part of the profits, and in the suit brought by the latter against
the former therefor the agreement was held by this court, as well as by
the Supreme Court, against public policy and absolutely void. A large
number of authorities were cited by both courts in that case, and it is
useless to again cite them here.

It is true that in the present case only one bid was made, while there
two actually fraudulent bids were submitted. Here, however, the di-
rect tendency of the agreement and of the actions of the parties was to
prevent competitive bids, and to thus injure the interests of the govern-
ment, besides which there was a concealment and fraud practiced upon
it in misrepresenting the actual bidder and in evading and violating
the statutory provisions of the government, if not its postal regulations,
which have the force and effect of law. Moreover, the provisions in
the agreement of these parties that Chilberg, in the event the bid made
in the name of Hegness should be accepted, was to furnish the neces-
sary bond, “advance the necessary money to begin and operate the
said mail route or routes under the said contract or contracts until the
payments are made by the government according to the contract or
contracts,” was to receive 85 per cent. of the net profits resulting there-
from, and was “to advance all necessary funds needed” for procuring
the contract or contracts, are very signifitant and suspicious. I find
it difficult to understand how any funds should be needed to procure
a contract which the law expressly requires shall be let to the lowest
bidder, beyond the trifling cost of putting in the bid. In my opinion
the case is one which a court of equity should not entertain, and, ac-
cordingly, that the orders appealed from should be reversed, and the
court below directed to sustain the demurrer to the bill and dismiss the
suit, at the cost of the complainant. See Tornanses v. Melsing et al.,

109 Fed. 710, 47 C. C. A. 596.
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IDAHO-OREGOXN LIGHT & POWER CO. et al. v. STATE BANK OF
CHICAGO et al.

PRIEST et al. v. IDAHO RY., LIGHT & POWER CO. et al.
(Circuit Court of Appeals, Ninth Circuit. July 12, 1915)
No. 2524,

1. CoRPORATIONS @=4T1—MORTGAGE BoNDS—DELIVERY AFTER DEFAULT.
Where a corporate deed of trust neither expressly nor impliedly pro-
hibited the certification and delivery by the trustee of bonds thereby
authorized after default in the payment of interest on bonds already sold,
bonds were duly and legally certified after such default.
[Ed. Note.—For other cases, see Corporations, Cent. Dig. §§ 1833-1836,
1838, 1840; Dec. Dig. ¢&=471.]

2. CORPORATIONS €=>471—MORTGAGE BONDS—ISSUANCE.

Where the full amount of the bonds authorized by a corporate deed of
trust had not been issued, the execution of a second mortgage to secure a
bond issue, the proceeds of which were intended in part to be used in re-
funding the first mortgage bonds, did not prevent the corporation from
thereafter issuing first mortgage bonds; the second mortgage expressly
providing that all bonds issued thereafter were under and pursuant to the
terms of the first mortgage.

[EQ. Note.—For other cases, see Corporations, Cent. Dig. §§ 1833-1836,
1838, 1840; Dec. Dig. ¢&=471.] :

3. CORPORATIONS €=471—MORBRTGAGE BONDS—VALIDITY—SUFFICIENCY OF EvI-
DENCE.

In a suit to foreclose a corporate mortgage, involving a controversy be-
tween two groups of bondholders, evidence feld to show that the corpora-
tion needed $250,000 at the time it released a syndicate of bankers con-
trolling the corporation from their obligation to purchase second mortgage
bonds in consideration of their agreement to procure a loan to the cor-
poration of $250,000 secured by second mortgage bonds exchangeable for
first mortgage bonds.

[Ed. Note.—For other cases, see Corporations, Cent. Dig. §§ 18331836,
1838, 1840; Dec. Dig. ¢&=>471.]

4. CORPORATIONS €&=473—MORTGAGE BONDS—ISSUANCE oOF BoNDS—COMMON
DIRECTORATE.

A power company, whose property was covered by a first mortgage
securing bonds, all of which had not been issued, executed a second mort-
gage to secure bonds which it experienced difficulty in selling. A syndi-
cate of bankers agreed to purchase 1,500 of the second mortgage bonds
at 80, taking stock as a bonus, and a railway and power company was
organized, to which certain property was transferred; a majority of the
stockholders of the power company exchanging their stock for stock in
the railway company, which acquired control of the power company and
had its directors and officers made directors and officers of the power
company. When the bankers had taken 1,325 of the bonds, it became
apparent that the power company was in failing eircumstances, that its
income was insufficient to meet its current obligations, and that immediate
insolvency could not be escaped, unless by a reorganization or consolida-
tion with a competing company, and subsequent events showed that it was
then hopelessly insolvent. The directors then authorized an agreement
with the bankers, releasing them from their obligation to take the remain-
ing 175 bonds; the bankers agreeing to procure for the corporation a loan
of $250,000, secured by second mortgage bonds to twice the amount of
the loan, exchangeable for first mortgage bonds. Held that, while the
power company was authorized to issue the first mortgage bonds so

@=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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exchanged for second mortgage bonds, and while it apparently heeded
$250,000, the act of the directors was constructively fraudulent as to the
holders of outstanding first mortgage bonds, and the court properly decreed
that the bonds securing such loan should be held only for the amount
advanced thereon above the amount which the bankers were owing under
their contract to purchase second mortgage bonds.

[Ed. Note.—For other cases, see Corporations, Cent. Dig. §§ 1842-1833,
1855; Dec. Dig. €=473.]

5. CORPORATIONS @=472—MOBTGAGE BONDS—ISSUANCE—CoMMON DIRECTO-
RATE.

"The directors of a corporation, in selling the bonds of thelr company to
raise money for its benefit, act in a fiduciary capacity, and any transac-
tion whereby they become possessed of such securities, in order to be
valid, must in all respects be free from fraud or the suspicion of wrong-
doing or unfair dealing.

[Ed. Note.—For other cases, see Corporations, Cent. Dig. §§ 1839, 1841;
Dec. Dig. &=472.] .

6. CORPORATIONS &=472—MORTGAGE BONDS—ISSUANCE—COMMON DIRECTO-
RATE.

A power company, controlled by a railway company, had outstanding a
first mortgage, all of the bonds authorized by which had not been issued,
and a second mortgage. It was indebted to contractors, who were will-
ing to take $20,000 in first mortgage bonds at the then selling price; but
the common directors of the two companies arranged a settlement by
which the railway company was to deliver to the contractors second mort-
gage bonds of the power company and its own stock, agreeing to purchase
the bonds at a specified price after a date fixed, and the power company
agreed to deliver first mortgage bonds to the railway company in ex-
change for second mortgage bonds. Held that, as it did not appear that
the stock and bonds so surrendered to the contractors by the railway com-
pany were of any value, and there was therefore no proof that the rail-
way company parted with anything of value, it had no substantial equi-
ties with respect to first mortgage bonds received by it under this arrange-
ment.

[Ed. Note.—For other cases, see Corporations, Cent. Dig. §§ 1837, 1839,
1841; Dec. Dig. ¢&=472.

Identity of governing officers or agents in different corporations as
affecting the transactions thereof, see note to Marks v. Merrill Paper Co.,
123 C. C. A. 385.]

Appeal and Cross-Appeal from the District Court of the United
States for the Southern Division of the District of Idaho; Frank S.
Dietrich, Judge. ,

Suit by the State Bank of Chicago against the Idaho-Oregon Light ’
& Power Company and others, in which A. W. Priest and others, per-
sonally and as a bondholders’ committee, intervened. From a decree
(219 Fed. 583); the interveners and certain defendants appeal. Af-
firmed.

On or about April 1, 1907, the Idaho-Oregon Light & Power Company, here-
jnafter named the Power Company, executed to the State Bank of Chicago, as
trustee, a mortgage upon all of its property, consisting chiefly of hydro-elec-
tric power plants and power and light distributing systems in fdaho and Ore-
gon, to secure an issue of 7,000 bonds, of the par value of $7,000,000. Of that
issue, $3,319,000 in bonds were thereafter certified and were outstanding. In
the fall of 1911 the Power Company, having already expended large sums -of
money upon its Ox Bow plant on the Snake river, from which it expected to
procure its power, was in need of funds for the completion thereof. On or
about November 21, 1910, it executed a second mortgage on the properties cov-

@&=>For other cases ses same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes



IDAHO-OREGON LIGHT & P. CO. V. STATE BANK OF CHICAGO 41

ered by the first, to secure a bond issue of $10,000,000. A portion of the money
expected to be realized thereon was to be used in refunding the first ort-
gage bonds, and $3,000,000 of it was intended to be used for the completion of
the Ox Bow plant. Difficulty having been met in selling the second mortgage
bonds, a scheme of reorganization was devised. On September 19, 1911, the
banking house of Kissel, Kinnicutt & Co., with the co-operation of other capi-
talists in New York City, called in the record the bankers, entered into an
agreement to purchase $1,500,000 of the second mortgage bonds at 80, and to
take as a bonus a large portion of the capital stock of the company, together
with certain options and privileges. To carry out their plans, the Idaho Rail-
way, Light & Power Company, hereinafter named the Railway Company, was
organized, and to it were transferred one of the Power Company’s power
plants and certain electric railway lines and lighting systems, and in exchange
for the railway company’s stock and bonds there were transferred to it all
the bonds and stock of the Power Company in the agreement above referred
to, and the majority of the stockholders of the Power Company exchanged
their stock in that company for stock in the Railway Company. The Railway
Company thereby acquired control of the Power Company, and the directors
and officers of the Railway Company were made the directors and officers of
the Power Company, and by January 1, 1912, the Power Company had passed
into the complete control of the Railway Company. The frustee of the first
mortgage brought a suit to foreclose. In that suit intervened A. W. Priest
_ and his associate interveners, constituting a bondholders’ committee, which, at
the time of the intervention, controlled about 400 of the first mortgage bonds,
and at the time of the hearing represented 2,000 of the bonds. The interveners
sought at first to prevent foreclosure on the ground that the Railway Company,
which had obtained control of the Power Company, was promoting the fore-
closure for the purpose of wrecking the latter, to the injury of the holders
of first mortgage bonds, who had no corresponding interest in the Railway
Company. The interveners alleged that in the early part of 1913 the Rail-
way Company was in possession of and claimed to own certain of the second
mortgage bonds of the Power Company, and demanded of the Power Company
that it receive back these bonds and deliver to the Railway Company an
equal amount of first mortgage bonds, being part of the $3,319,000 of said
bonds alleged to be outstanding, and the Power Company, being under the
control and domination of the Railway Company necessarily acceded to the
demand, and delivered to the Railway Company $718,000 of the first mortgage
bonds, and the interveners alleged that the second mortgage bonds had no
market value, and were worthless, and that the exchange was without consid-
eration, and was as to the interveners and the Power Company wrongful
and fraudulent, and that the said bonds should be canceled.

Cavanah, Blake & Maclane and Alfred A. Fraser, all of Boise,
Idaho (John F. MacLane, of Boise, Idaho, of counsel), for appellants.

Eldon Bisbee, of New York City, Amicus Curiz, in support of ap-
pellants. .

Joseph Cummins, of Chicago, Ill., and Richards & Haga, of Boise,
Idaho, for appellees and cross-appellants Priest and others.

Before GILBERT, ROSS, and MORROW, Circuit Judges.

GILBERT, Circuit Judge (after stating the facts as above). {1]
The controversy in the court below concerned the disposition of 825
of the first mortgage bonds claimed to be owned by the Railway
Company. Its right to hold 107 of those bonds was attacked on the
ground that the certification of the trustee and delivery of the same
to the Power Company were unauthorized under the terms of the
trust deed, in that they were certified and delivered after default in
the payment of an installment of interest due on the bonds aliready
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sold. There is no prohibition in the trust deed against issuing the
bonds under those circumstances, and such a prohibition is not fairly
to be implied from its ternis. We find no error in the conclusion which
the court below reached upon that branch of the case; the court rul-
ing that those bonds were duly and legally certified, and delivered as
collateral, and were held by the Railway Company as collateral, and
reserving the right to determine the status, title, and ownership of those
bonds in another proceeding. The remainder of the 825 bonds in
controversy were issued in two groups, one of 440 and ‘pne of 278,
in September and December, respectively, 1912,

By September, 1912, Kissel, Kinnicutt & Co. with their associates,
who were in control of the Railway Company, had taken over 1,325
of the 1,500 second mortgage bonds which they had agreed to pur-
chase. They were still under obligation to take the remaining 175 at -
the stipulated price of $140,000. On September 25, 1912, a meetmg
of the directors of the Power Company and the Railway Com-
pany was held in New York. A resolution was adopted under
which a written agreement was executed between Kissel, Kinnicutt
& Co. and the Power Company and Mainland Bros. of Oshkosh,
who formerly had dominated the Power Company. -That agree-
ment referred to the contract of the year before, recited that 175
of the bonds then agreed to be taken were still to be purchased;
that Kissel, Kinnicutt & Co. were ready to complete their purchase, but
were unwilling thereafter to take any additional bonds under their op-
tion; thatthe Power Company would, in the course of six months, need
$250,000; that Kissel, Kinnicutt & Co. had offered to procure for the
Power Company a loan of that amount in consideration of their being
released from the obligation to take the remaining 175 second mortgage
bonds; and that the Power Company had accepted the offer. Where-
upon it was agreed that Kissel, Kinnicutt & Co. would procure a loan of
$250,000, $100,000 of which was to be furnished immediately, and the
remainder at any time within six months upon demand, the loan to be
secured by the second mortgage bonds of the Power Company, equal at
their face value to twice the amount of the loan, for which loan the
Power Company was to sign a note, which should be due and payable at
any time upon default of the payment of interest on any of the outstand-
ing bonds of the- company, or upon commencement of proceedings
against it for the appointment of a receiver. The agreement further
stipulated that the Power Company at any time upon demand of the
Railway Company would exchange its first mortgage bonds up to $500,-
000 for an equivalent amount of its second mortgage bonds so held
by the Railway Company. Following that agreement, $220,000 was
furnished to the Power Company by the Railway Company, and 440
of the second mortgage bonds were turned over to the Railway Com-
pany as collateral. Thereafter an equal amount of the first mortgage
bonds was substituted as collateral.

As to the 278 bonds, the facts are briefly as follows: In December,
1912, the Power Company desired to settle with Bates & Rogers, a
construction company which had a contract for work on tle Ox Bow
plant. That settlement was consummated at a meeting of the executive
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committee of the Power Company held in New York. According to
the records, Bates & Rogers were to receive in the settlement 25 of the
second mortgage bonds and 50 shares of the preferred stock and 100
shares of the common stock of the Railway Company, and that com-
pany’s promise to buy from them within 60 days after May 29, 1914,
the 25 bonds at 80 and accrued interest. The records show that the
Power Company and the Railway Company ratified this arrangement,
and in consideration of the Railway Company’s agreement to deliver
to Bates & Rogers 100 shares of its common stock and 50 shares of its
preferred stock, and its promise to buy the bonds on May 29, 1914, at
80, the Power Company agreed that it would, upon demand of the
Railway Company, deliver its first mortgage bonds up to $5C0,0C0, face
value, in exchange for second mortgage bonds, and in carrying out that
agreement 278 of the bonds were delivered by the Power Company to
the Railway Company. '

The trial court concluded that the Railway Company should be recog-
nized as having an equity in the group of 440 bonds corresponding to
the consideration paid out, of which the Power Company had received
the benefit, and ordered an accounting for the purpose of determining
the extent of its equity, and upon such accounting found that the Rail-
way Company had advanced $250,000, and no more, for which it was
entitled to credit, and that from that amount should be deducted the
$140,000 due the Power Company under the original contract, and that
it be decreed an equitable lien upon the 440 first mortgage bonds for
the balance of $110,000, with interest, and that it be decreed the right
to receive the 175 second mortgage bonds contracted for. As to the
Bates & Rogers transaction, the court held that it was not shown by the
record that the Railway Company had parted with anything of value
on account thereof, or has any substantial equities in the premises.

It is the contention of the appellants that the interveners’ bill cannot
be maintained, for the reasons that the transactions by which the Rail-
way Company acquired the 825 bonds were at most voidable, and that
the interveners have no right to avoid them on grounds available to the
company, namely, want of proper corporate authorization, the com-
mon directorate of the Power and Railway Companies, and lack of
benefit to the Power Company ; that neither that company, nor its stock-
holders, nor any person in privity with it, was injured by the transac-
tions, and that that company, its privies and successors in interest,
have ratified the same, or are estopped to avoid them, and that the suit,
regarded in the light of a proceeding by bondholders to cancel alleged
fraudulent bonds as prejudicial to their own right to distribution, or on
the ground of preference to directors, must fail, because the interveners
expressly contracted for such use of the bonds in controversy, and re-
ceived every consideration upon which they could be so used; that it
was not illegal for the directors to prefer themselves, that the interven-
ers have not objected to the transaction on the ground of preference,
and that the said bonds did not give a preference but participation;
and it is finally contended that, in any view of the case, the appel-
lants are entitled to hold the 718 bonds as security for $250,000 and in-
terest, and $20,000 on account of the settlement with Bates & Rogers.
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[2] There can be no question of the authority of the Power Com-
pany to issue under the first mortgage the bonds which are in contro-
versy here. The total amount of bonds permissible under that mortgage
was $7,000,000. At the time when the second mortgage was made, the
outstanding bonds under the first mortgage were $2,799,000. The sec-
ond mortgage expressly provided that all bonds issued thereafter are
under and pursuant to the terms of the first mortgage. In the leading
case of Claflin v. South Carolina R. Co. (C. C.) 8 Fed. 118, Mr. Chief
Justice Waite said:

“The mortgages provide for the security of the particular bonds they de-
scribe, and the company puts the bonds out from time to time as occasion
requires. When a dealer finds such bonds not yet due in the hands of the
company, with the proper certificate of the mortgage trustee upon them, it
has, I think, always been understood in the commercial world that he might
buy in good faith with safety. The security has been considered a continuing
one, and the bonds negotiable by the company, so as to carry the mortgage se-
curity until they have become commercially dishonored, or something else has
been done to deprive the company of its power of putting them out. In my
opinion a subsequent mortgage is not sufficient for this purpose, unless it in

terms limits the lien of the prior mortgage to bonds actually out and pro-
vides against reissues.”

[3] Nor do we find that the evidence, fairly considered, sustains the
charge that in September, 1912, the company was not in need of a sum
so large as $250,000, or that in default of the money which was owing
it from the bankers under their contract to purchase bonds it was un-
necessary to borrow $250,000. Markhus, the general manager of the
Power Company, prepared on September 1st of that year a memoran-
dum for the “purpose of showing the cash required for the last four
months of 1912,” in which were specified in detail the cash on hand,
the estimated cash receipts for that period, the money needed for
construction which was then contemplated, also money needed to pay
interest on bonds at $95,176, and showing that the cash deficit for those
four months would be $203,180. The minutes of the meeting of Sep-
tember 25, 1912, recite that Mr. Watson, the manager director at New
York, made a statement of the financial condition of the company, and
recommended that $250,000 be raised to meet the requirements of the
company “for the next seven months.” Watson’s testimony, given in
November, 1913, states that, as he remembered it:

“We were being pressed for moneys for the corporate purposes of the com-
pany, and the necessity that we had to provide money for making extensions
and buying electrical apparatus, etc.,, to handle our business. * * * We

had 2 financial program that required that sum of money. I don’t remember
in detail.”

[4] But while the Power Company was authorized to issue the
bonds under the first mortgage, and while that company apparently was
in need of the full sum of $250,000, the question remains: What are
the equities of the Railway Company in those bonds, in view of the
circumstances under which it acquired them? It appears that the ap-
pellants conceded in the court below that on September 25, 1912, the
directors of the Railway Company had come to the conclusion that the
Power Company could not go on with its business, and that the course
then inaugurated and subsequently pursued was adopted by the di-
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rectors for the purpose of protecting themselves, “as they had a right
to do.” On the appeal the amicus curie takes the position that the
insolvency of the Power Company at that time was neither alleged by
the interveners nor proven on the trial. It is true that there is in the
record no direct or positive testimony that at any time in the year 1912
the directors of the Power Company admitted its insolvency, or that
they then contemplated immediate insolvency; but there is sufficient
to show that the company, to their knowledge, was in financial embar-
rassment and in failing circumstances, that its income was insufficient
to meet its obligations and current expenses, and that, in view of the
competition which was presented, its directors saw no way of escape
from immediate insolvency, unless by a scheme of reorganization or
possible consolidation with the competing company. The competition
so referred to was that of the Beaver River Power Company, which
had obtained its franchise and built its line to Boise City, and in the
fall of 1912 had entered into contracts with consumers under which,
by December of that year, it began furnishing power at about 40 per
cent. lower than the existing rate of the Idaho-Oregon Company.
Watson testified that there was a great deal of uncertainty at that time
as to what the company’s future was to be in connection with competi-
tion that was staring it in the face, and that he felt that there was un-
certainty about the company being able to keep going, “in view of the
competition and everything.” Another director of the company, called
by the interveners, testified that his understanding of the need of the
$250,000 at that time was that it was simply to keep the company going,
and that a part of it was for debts already incurred; that they under-
stood that they needed the money, and that, if they did not get it, they
would fail—fail at once. Subsequent events proved that in September,
1912, the Power Company was hopelessly insolvent.

[6] The directors of a corporation, in selling the bonds of their
company to raise money for its benefit, act in a fiduciary capacity, and
any transaction whereby they become possessed of such securities, in
order to be valid, must in all respects be free from fraud or the sus-
picion of wrongdoing or unfair dealing on their part. In Twin-Lick
Oil Co. v. Marbury, 91 U. S. 588, 589, 23 L. Ed. 328, Mr. Justice Miller
said: )

“That a director of a joint-stock corporation occupies one of those fiduciary
relations where his dealings with the subject-matter of his trust or agency, and
with the beneficiary or party whose interest is confided to his care, is viewed
with jealousy by the courts, and may be set aside on slight grounds, is a doc-

trine founded on the soundest morality, and which has received the clearest
recognition in this court and in others.”

While the directors of a corporation are not trustees for bondholders
in the sense that they are trustees for stockholders, it does not follow
that bondholders shall be denied protection against the acts of direc-
tors, the intention and effect of which is to depreciate the bonds, con-
trary to the terms of the mortgage under which they are issued. The
first mortgage in this case conveyed to the trustee all property, real and
personal, and all rights, franchises, and privileges, of the Pewer Com-
pany which it then owned, and which it might thereafter acquire. The
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interveners here could not, of course, object to the action of the direc-
tors of the Power Company in issuing bonds under the first mortgage
up to the full amount permitted thereby, so long as the proceeds were
used in the ordinary course of the business of the corporation and in
constructing and equipping its plant. On September 25, 1912, the
bankers were under obligation to purchase from the Power Company
certain second mortgage bonds for the sum of $140,000. They were
released from that obligation by the agreement made on that date un-
der which they were to procure the Railway Company to loan $250,000
to the Power Company. Under the circumstances disclosed in the rec-
ord, the act of the directors was at least constructively fraudulent as
to the bondholders, and it was one which the latter had the right to im-
peach.

This is not the case of security given for money advanced only to
keep the -corporation a going concern. Back of the transaction and
affecting its bona fides 1s the release of the bankers from an obliga-
tion under which the Power Company was entitled to realize $140,-
. 000. The right to relief in such a case is not limited to the corpora-
tion or its stockholders. It extends to creditors, both secured and un-
secured, and it is held that contracts made by directors who represent
opposing interests, while not void ab initio, are “voidable in a proper
proceeding taken for that purpose by the corporation, its shareholders,
or its creditors.” 10 Cyc. 791; Richardson v. Green, 133 U. S. 30,
10 Sup. Ct. 280, 33 L. Ed. 516.

In Thomas v. Brownville & R. R. Co., 109 U. S. 522, 3 Sup. Ct. 315,
27 L. Ed. 1018, the court said: '

“Such contracts are not absolutely void, but are voidable at the election
of the parties affected by the fraud.”

In McGourkey v. Toledo & Ohio Railway, 146 U. S. 536, 566, 13
Sup. Ct. 170, 180, 36 L. Ed. 1079, the court said :

“A contract of this kind is clearly voidable at the election of the corpora-
tion; and when such corporation is represented by the directors against
whom the imputation is made, and the scheme was in reality directed against
the mortgagees, and had for its very object the impairment of their security
by the withdrawal of the property purchased from the lien of their mortgage,
it would be manifestly unjust to deny their competency to impeach the trans-
action. The principle itself would be of no value if the very party whose rights
were sacrificed were denied the benefit of it.”

See, also, Consolidated Tank Line Co. v. Kansas City Varnish Co.
(C. C.) 45 Fed. 7; Bosworth v. National Bank, 64 Fed. 615, 12 C. C.
A. 331,

It is but equitable, and it' was within the power of the court below
to decree, and we think it properly did decree, that the first mortgage
‘bonds transferred to the Railway Company as collateral be held only
for the sum of money thereupon advanced over and above the amount
which the bankers were then owing under their contract to purchase
second mortgage bonds.

[6] The court below, in considering the equities of the Railway
Company in the bonds which were taken in settlement of the contract
with Bates & Rogers, subjected the question of those equities to fur-
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ther examination, and afforded the Railway Company an opportunity
to adduce testimony to sustain them, and thereafter, upon considera-
tion of the fact that no additional evidence had been offered, decided
upon the record that the Railway Company had parted with nothing
of value on account of that settlement, and had no substantial equities
in the premises. We are not convinced that there was error in that
conclusion. Bates & Rogers stood ready to adjust their claim upon
the payment to them of $20,000. They were willing to take in pay-
ment first mortgage bonds of the Power Company at the then selling
price. But the manager of that company, who was also a director of
the Railway Company, refused to- give first mortgage bonds, because
he said:

“Their claim was not good against a company that ought to be in the hands
of a receiver.”

The result was that Bates & Rogers received in settlement of their
claim second mortgage bonds of the face value of $25,000, 50 shares
of the preferred and 100 shares of the common stock of the Railway
Company, and its promise, unsecured, to purchase from them within
60 days from May 29, 1914, the $25,000 bonds at 80 and accrued in-
terest. In consideration of that undertaking on the part of the Rail-
way Company, it eventually acquired from the Power Company the
278 first mortgage bonds in controversy. The record does not show
that the stock and second mortgage bonds so surrendered to Bates &
.Rogers by the Railway Company for the benefit of the Power Com-
pany were of any value, and, such being the case, it was not error
to hold, as the court below did, that there was no proof that the Rail-
way Company had parted with anything of value in that transaction,
or that it had in equity a lien upon the 278 first mortgage bonds.

We find no error. ‘The decree is affirmed.

ARTHUR v. G. W. PARSONS CO.
(Circuit Court of Appeals, Sixth Circuit. June 30, 1913.)
No. 2747.

1. SALES &465—CONDITIONAL SALES—VALIDITY—FILING OF CONTRACT.
TUnder Gen. Code Ohio, § 8568, making conditional sale contracts void
as to subsequent purchasers and mortgagees in good faith, and cred-
itors, unless the conditions are evidenced by writing, signed by the pur-
chaser, and a verified statement thereon, made by seller of the amount
of the claim, deposited with recorder of proper county, the filing of a
contract, which contains the conditions as to payment of the price, and
that notes have been given therefor, and which gives the amounts of
the notes, the periods they are to rum, where payable, and rate of in-
terest, is sufficient, though the notes containing the additional provision
that, on failure to pay interest at maturity, both principal and unpaid
interest shall draw interest at a higher rate, and the additional provi-
sion waiving demand of payment, protest, and for payment of attor-
ney’s fees and collection expenses, are not filed for record. .
[Ed. Note.—For other cases, see Sales, Cent. Dig. § 1353; Dec. Dig.
&>1465.] ’

@—For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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2. SALES @&=465—COoNDITIONAL SALES—FTILING oF CONTRACT.

3.

5.

6.

Where machinery sold under a conditional sale contract was delivered
March 10, 1913, and notes for the unpaid price were given on that date,
and the contract was filed April 3d, an affidavit indorsed thereon, bearing
the same date and stating that the purchasers named “in the within
contract are indebted to” the seller in a specified sum, and that the
claim is just and unpaid, and that the contract was entered into in good
faith, was sufficient as against the objection that interest had accumu-
lated on the notes from their date, which fact was not stated, and as
against the objection that it did not appear that the specified sum was
due on the contract filed.

[Ed. Note—For other cases, see Sales, Cent. Dig. § 1353; Dec. Dig.
E&=465. .

What constitutes a contract of conditional sale, see note to Dunlop
v. Mercer, 86 C. C. A. 448.]

SALES €&465—CONDITIONAL CONTRACTS—FILING FOR RECORD—RENEWAL
NoTES—EFFECT.

The rights preserved to a seller in a conditional sale contract, duly
filed under Gen. Code Ohio, § 8568, are unaffected by the fact that the
buyer gave renewal notes for the unpaid price, in the absence of any
provision in the statute for refiling of contract on giving of renewal notes.

[Ed. Note.—For other cases, see Sales, Cent. Dig. § 1353; Dec. Dig.
€&=>465.]

STATUTES &=194—CONSIRUCTION—RULE OF BJIUSDEN GENERIS—APPLICA-
BILITY.
The rule of ejusdem generis is invoked merely as an aid to the ascer-
tainment of legislative intent in.construing a statute.
[Ed. Note.—For other cases, see Statutes, Cent. Dig. § 272; Dec. Dig.
&=194.]

STATUTES €>188—CONSTRUCTION—MEANING OF WORDS.

Statutes, must, where possible, be construed according to the natural
and usual acceptation of terms therein, and where a word has acquired
a4 common and popular meaning, such meaning is prima facie the mean-
ing intended. ’

[Ed. Note.—For other cases, see Statutes, Cent. Dig. §§ 266, 267, 276;
Dec. Dig. &=188.]

SALES &=479-—CONDITIONAL SALES—STATUTES—CONSTRUCTION—‘‘CONTRAC-

TOR.”’

A corporation constructing a water-belt line for a city is a contractor
within Gen. Code Ohio, § 8570, providing that a seller in a conditional
confract may not retake possession .without tendering the money paid on
the price, if in excess of 25 per cent., after deducting a reasonable com-
bensation for the use of the property not to exeeed 50 per cent., but de-
claring that this provision shall not apply to machinery, equipment, and
supplies for railroads and contractors, for manufacturing brick, cement,
and tiling, and for quarrying and mining purposes, for a contractor is
one who contracts with another to furnish supplies, or to construct works
_or erect buildings, or to perform any work or service at a fixed price or
rate, and a seller need not tender the price paid to recover machinery
used by a contractor in performing the work, and held by it under a
conditional sale contract (citing Words and Phrases, Contractor).

[Ed. Note.—For other cases, see Sales, Cent. Dig. §§ 14181432, 1434-
1438; Deec. Dig. €=479.]

7. SALES &=479—CONDITIONAL SALES—STATUTE — CONSTRUCTION— “MACHIN-

ERY.”’
A trench-excavating machine and appurtenances used by a contractor to
construct a water-belt line for a city are within the general class of “ma-

@&=sFor other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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chinery” within Gen. Code Ohio, § 8570, providing that the section shall
not apply to machinery for contractors.

[Ed. Note.—For other cases, see Sales, Cent. Dig. §§ 1418-1432, 1434
1438; Dec. Dig. &=479.

For other definitions, see Words and Phrases, First and Second
Series, Machinery.]

Appeal from the District Court of the United States for the South-
ern District of Ohio; Howard C. Hollister, Judge.

Petition by the G. 'W. Parsons Company against Edwin L. Arthur,
trustee in bankruptcy of Fidler & Brock, bankrupts. There was an
order granting the relief prayed for in the petition, and the trustee
in bankruptcy appeals. Affirmed.

W. W. Keifer, of Springfield, Ohio, for appellant.
P. C. Martin, of Springfield, Ohio, for appellee.

Before KNAPPEN and DENISON, Circuit Judges, and SES-
SIONS, District Judge.

KNAPPEN, Circuit Judge. Appellee filed in the bankruptcy court
an intervening petition, asking that it be allowed to repossess itself
of a certain traction trench-excavating machine, with its boiler, en-
gines, and other appurtenances, then in possession of the court through
its trustee in bankruptcy. The property had been sold by appellee
to the bankrupts by a conditional contract in writing, whereby the title
- remained in the seller (appellee) until the purchase price ($6 000) and
the promissory notes given therefor should be fully paid. ‘Two thou-
sand dollars had been paid upon the purchase price; the remaining
$4,000 was past due and unpaid. The referee ordered the surrender
of the property to appellee. Upon review, the district court affirmed
the action of the referee, upon condition of the surrender to the trus-
tee of the unpaid purchase-money notes. Reversal is asked upon four
grounds.

[1] 1. By section 8568 of the General Code of Ohio conditional
sales of personal property, whereby the title remains in the seller un-
til the purchase price is paid, are declared void as to all subsequent
purchasers and mortgagees in good faith, and creditors, unless—
“the conditions are evidenced by writing, signed by the purchaser, * #* *
and also a statement thereon, under oath, made by the person so selling,
® # % of the amount of the claim, * * * be deposited with” the recorder
of the proper county. N

The contract was in writing and was duly recorded. It contained
all the conditions regarding payment of purchase price, including the
fact that promissory notes were to be given therefor, the amounts of
the respective notes, the periods they were to run, where payable, and
that they drew “interest from date at the rate of six per cent. per
annum.” ‘The notes themselves were not recorded. They contained
the additional provision whereby failure to pay interest when due
precipitated the maturity of the entire note, both principal and in-
terest, the entire amount to draw interest thereafter at 8 per cent.,,
payable semiannually, with provision waiving demand of payment,

@&==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Infexes
224 F.—4
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protest, etc.,, and for payment of attorney’s fees and collection ex-
penses.

It is urged that all the conditions of the sale contract were thus not
filed, and that the contract is therefore void as against the trustee in
bankruptcy. We cannot agree with this contention. The purpose of
the statute regarding record was to protect third parties dealing with
_ the property by imparting notice to them of the condition of its title.
Burbank v. Conrad, 96 U. S. 291, 292, 24 1. Ed. 731; Register Co.
v. Lesko, 77 Conn. 276, 280, 58 Atl. 967. The contract itself gave
complete information of the payments necessary to be made to vest
title in the purchaser. It omitted only certain results following a,
default. As was well said by the referee: ,

“If the vendee had complied with all the terms of the conditional contract
as filed, the title to the machine would have passed, and there is nothing in
the notes that would have imposed any additional obligation. * * * The
notes * * * merely imposed penalties on a failure to fulfill the condi-
tions. At the time the contract was filed none of these penalties- had at-
tached, and the only conditions the vendee had to meet in order to acquire
full title were those set out in the contract as filed.” .

We agree with the referee’s conclusion that recording of the notes
was unnecessary. ‘This conclusion is sustained by Cable Co. v. Stew-
art (C. C. A, 5) 191 Fed. 699, 702, 112 C. C. A. 289.

[2] 2. The machine was delivered March 10, 1913, and notes were
given on that date (as required by the contract), and bore interest .
therefrom. The contract itself was filed April 3, 1913. The affidavit
which was indorsed thereon bore the same date, and stated that the
partnership purchasers—

“all of which are named in the within contract, are indebted to said the
G. W. Parsons Company in the sum of $5,000, and that said claim is just and

unpaid, and that the foregoing and within contract was entered into in good
faith.”

It is urged that this affidavit was insufficient: First, because untrue,
in that interest had accumulated upon the notes from their date, and
that fact was not stated; and, second, that it does not appear that
the $5,000 referred to was due “upon the contract then filed.” It is
not clear that these objections to the affidavit have been saved; but,
assuming that they are properly here, we have no hesitation in saying
that we see no merit in them. The criticism respecting the nonmen-
tion of accrued interest impresses us as too refined. The authori-
ties cited in support of the other objection to the affidavit are not,
in our opinion, in point. The affidavit lacks, at most, only the word
“thereon” following ‘“indebted”; but we think the only natural in-
ference from the reference to the contract, both preceding and fol-
lowing the statement of indebtedness, is that the indebtedness re-
ferred to is under that contract.

[3] 3. The two notes for $2,000 each, representing the last two
payments upon the contract, fell due, respectively on July 24, 1913,
and September 24, 1913. The one first maturing “was renewed by
new note for like amount, to become due September 24, 1913.” The
other note, maturing on the date last named, “was added to the last
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above-mentioned renewal note, and on September 29, 1913, both notes
renewed by a new note for $4,000 to become due December 1, 1913.”
This last renewal note was on December 15, 1913, renewed by eight
notes for $500 each, which matured, respectively, on the 12th day
of each of the following eight months. It is contended that thereby
“the contract of conditional sale was changed by the parties after
the filing,” and thus appellee’s priority over general creditors lost. -

The statute, however, makes no provision for a refiling of the con-
tract, and in the absence of such provision we cannot believe that it
was the intention of the Legislature to accomplish a result so inequi-
table as the loss of the vendor’s lien or title through the mere renewal
(in accordance with what the Legislature must have known was not
uncommon practice) of unpaid promissory notes given for purchase
price. Had the Legislature intended such result, the natural evidence
of such intention would be the requiring of record of a new notice
of every change in the amount or form of indebtedness subsequent to
the original filing of the contract.

[4-8] 4. Section 8570 of the Ohio Code provides generally that
the seller under a conditional contract may not retake possession with-
out tendering or refunding the money paid on the purchase price (if
in excess of 25 per cent. of the contract price), after deducting a
reasonable compensation for the use of the property, not to exceed
50 per cent. of the amount paid thereon, “unless such property has
been broken, or actually damaged, when a reasonable compensation’
therefor shall be allowed. The section, however, expressly excepts
from its operation “machinery, equipment and supplies for railroads
and contractors, for manufacturing brick, cement and tiling, and for
quarrying and mining purposes.” As already said, $2,000 had been
paid on the purchase price, the amount was not refunded or tendered,
and the trustee asks that if the conditional sale be held valid, appellee
be required to repay at least $1,000, as 50 per cent. of the amount
paid. Unless bankrupts are within the exception mentioned, a refund
should be made. Register Co. v. Cervone, 76 Ohio St. 12, 80 N. E.
1033.

Assuming that the allegation in the petition that the entire sum
paid “is not sufficient to cover a reasonable compensation for the use
of said trench machine, and the damage to same by breakage and use”
is not covered by the admission in the answer of the allegations of
the first four paragraphs of the petition, the only question is one of
law, viz., whether bankrupts are “contractors” within the meaning of
the section. Appellant contends, in effect, that under the rule of ejus-
dem generis the term “contractors” must be limited to “railroad con-
tractors.” But the rule invoked, like other rules of construction, is
merely an aid to the ascertainment of legislative intent. It is also
a rule of interpretation that statutes are to be construed, where pos-
sible, according to the natural and usual acceptation of terms, and

_that where a word has acquired a common and popular meaning,
such meaning is prima facie within the legislative mind.

The word “contractor” has acquired a specific meaning as applied
to a business. It'is defined, according to the Century Dictionary:
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“Specifically—(2) One who contracts or covenants, whether with a govern-
ment or other public body or with private parties, to furnish supplies, or to
construct works or erect buildings, or to perform any work or service, at a
certain price or rate: as, a paving contractor; a labor contractor.”

As expressed in Webster’s International Dictionary:

“Specifically, one who contracts to perform work, or supply articles on a
large scale, at a certain price or rate, as in building houses or provisioning
troops.”

See to the same general effect 2 Words and Phrases, p. 1535;
Brown v. Trust Co., 174 Pa. 443, 462, 34 Atl. 335; Ex parte Unger,
22 OKkl. 755, 98 Pac. 999, 1000, 132 Am. St. Rep. 670.

That bankrupts were contractors engaged in construction work is
apparent. The machine was for trench excavating. In the agreed
statement of facts it is said that, at the time of the execution of the
eight promissory notes above referred to:

“Bankrupts were engaged in the construction of a water-belt line for the

city of Springfield, Ohio, in which work said machine was used, and payments
were made to said bankrupts by said city on monthly estimates.”

In Potter v. Arthur, Trustee, 220 Fed. 843, 136 C. C. A. 589 (de-
cided by this court March 2, 1915), which likewise involved the
purchase from another seller of a trench-excavating machine, the
same bankrupts were spoken of as “contractors * * * engaged
in construction work at Troy, Ohio.” The referee, who presumably
was informed of the facts, states:

“There can be no doubt that the bankrupts were engaged in a business that
falls within the ordinary meaning of the word [contractors].”

[T] We are impressed with the thought that the reason for the
statutory exemption from liability to refund purchase price was not
improbably that machinery used in railroad construction, in contracts
for constructing works and erecting buildings on a large scale, the
manufacture of brick, tile, and cement, and in mining and quarrying,
is devoted to rough work—that engaged in out-of-door work, exposed
to the elements—and so subject to rapid deterioration. Trench-ex-
cavating machines belong to this general class of machinery, and, in-
deed, seem as equally applicable to railroad construction as to sewer
and waterworks trenches. In that sense machinery of this class is
of the same general class as railroad machinery; and, without finding
it necessary to define the limitations upon the general term ‘“‘contrac-
tor,” we think it clear that the exemption should be construed as ex-
tending to the machinery in question as used in the bankrupt’s busi-’
ness.

We find no error in the record, and the order appealed from is
accordingly affirmed with costs.
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HICKS v. SECOND NAT. BANK OF CINCINNATI, OHIO, et al
In re HETZELL GELATINE PRODUCTS CO.
(Circuit Court of Appeals, Sixth Circuit. June 30, 1915.)

No. 2742.

1. PRINGIPAL AND AGENT &=14—EXISTENCE OF RELATION—CONTRACT.

‘Where a bankrupt refused to make a loan to a corporation on the se-
curities of a real estate mortgage, but did make it to a director, taking
as collateral security the note of the corporation to him, secured by its
mortgage, the director was not the agent of the bank to record the mort-
gage, but his obligation to do so was purely contractual.

[Ed. Note.—For other cases, see Principal and Agent, Cent. Dig. §§ 26—
33; Dec. Dig, &==14.]

2. BANKRUPTCY &=345—SECURED CLAIMS—WITHHOLDING FROM RECORD—NO-
TICE TO ASSIGNEE. ’

Where a bank loaned money to a corporate director, taking as collateral
security a note given by the corporation to him, which stated that it
was secured by first mortgage on real estate, and, though the mortgage
and note were in regular form, there was a resolution by the directors
authorizing the execution of the mortgage, which provided that it should
not be recorded for 20 days, and an agreement with the directors that
it should not be at all unless the corporation became financially involved,
the bank was not put on inquiry which would have disclosed the ex-
istence of the fraudulent agreement not to record, so as.to lose its pri-
ority after the bankruptcy of the corporation as against unsecured
creditors who extended credit to the corporation between the dates of
the execution and the recording of the mortgage.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. §§ 531, 532, 534,
539, 540; Dec. Dig. &=345.]

8. MORTGAGES &=175—RECORDING—NEGLIGEN CE—EFFECT.

The negligent failure of a mortgagee to record his mortgage does not,
in the absence of a statute or a showing of fraudulent intent, invalidate
the mortgage as against subsequent creditors who have not obtained a
specific lien on the property.

[Ed. Note.—For other cases, see Mortgages, Cent. Dig. §§ 417, 418;
Dec. Dig. ¢&=175.]

Appeal from the District Court of the United States for the Western
Division of the Southern District of Ohio, in Bankruptcy ; Howard C.
Hollister, Judge.

Bankruptcy proceedings against the Hetzell Gelatine Products Com-
pany. From a decree of the District Court allowing the Second Na-
tional Bank of Cincinnati, Ohio, and another a preferred claim against
~ the real estate of the bankrupt, W. A. Hicks, trustee in bankruptcy, ap-
peals. Affirmed.

L. R. Hicks and W. A. Hicks, both of Cincinnati, Ohio, for appel-
lant.

Ferdinand Jelke, Jr., and L. L. Forchheimer, both of Cincinnati,
Ohio, for appellees.

Before KNAPPEN and DENISON, Circuit Judges, and SES-
SIONS, District Judge.

SESSIONS, District Judge. On January 7, 1913, a creditor’s peti-
tion in bankruptcy was filed against the Hetzell Gelatine Products

&==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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Company, an Ohio corporation, and on January 28, 1913, the company
was adjudged bankrupt. Later appellant was duly appointed trustee
of the bankrupt estate. In February, 1912, the Hetzell Company was
in need of funds, and through Joseph Glascock, one of its directors,
applied to the Second National Bank of Cincinnati, Ohio, for a loan of
$5,000 for one year to be secured by a mortgage on its real estate.
The bank declined to make the loan directly to the company, but offered
to loan the money to Glascock on his four-months note and to take as
collateral the company’s note for one year secured by the proposed
mortgage. The bank’s refusal and offer were reported by Glascock to
the officers of the company, and thereupon its board of directors adopt-
ed a resolution accepting the offer and authorizing the making of the
loan and the execution of the required note and mortgage, subject to
an agreement that the mortgage was not to be recorded for 20 days
after its date.

The trustee claims there was, then or later, a further oral under-
standing and agreement between Glascock and his codirectors that the
mortgage should not be recorded at all unless the company became
financially involved and the security thus jeopardized. The witnesses
differ somewhat as to the reason why delay in the recording was de-
sired. The bank had no dealings with any one representing the com-
pany except Glascock, and had no actual knowledge of the agreement
or resolution that the mortgage should not be recorded at once. To
effect the loan, Glascock gave to the bank his personal note for $5,000
payable in four months, and as collateral thereto delivered to the bank
the company’s note for the same amount, due in one year and payable
to and indorsed by him, and also an assignment of the mortgage.
Across the face of the collateral note was written in red ink the words,
“Secured by First Mortgage on Real Estate.”” The bank credited
Glascock’s account with the proceeds of the note and certified his check
to the company for the amount, less a commission amounting to a little
more than $200, charged by him to the company. The mortgage to
Glascock was executed forthwith by the company and delivered to and
retained by him. The mortgage remained in his possession, without
demand therefor or inquiry by the bank, until the afternoon of Septem- -
ber 6, 1912, when he placed it on record. He claims to have forgotten
the mortgage until that time in the stress of his own financial troubles
and difficulties and to have found it while looking over other papers.
On the other hand, the trustee claims that during the morning of Sep-
tember 6th Glascock was notified of the imminence of the failure of the
company and that he immediately caused the mortgage to be recorded
pursuant to his agreement with the other directors.

Be this as it may, 11 days later a receiver was appointed for the
company by a state court. Between February 14, 1912, when the mort-
gage was given, and September 6, 1912, when it was recorded, the
company bought material on credit in the regular course for the con-
duct of ‘its business to the amount of about $6,000. The indebtedness
so contracted has not been paid. However, during that time and up to
the commencement of the bankruptcy proceedings, four months and
one day later, no creditor secured or obtained any lien upon the mort-
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gaged property through legal proceedings or otherwise. By order of
the referee, made pursuant to an agreement of the parties, the mort-
gaged property has been sold free from liens and all rights transferred
to the proceeds of the sale. The issue thus presented is narrow, and
relates solely to the right of priority in and to the proceceds of the
sale of the real estate covered by the mortgage as between the trustee,
representing general unsecured creditors of the bankrupt mortgagor, on
the one side, and the bank, as assignee and owner of the mortgage, on
the other. The referee held the mortgage valid and entitled to priority
of payment from the proceeds of the sale of the land. The District
Court affirmed the referee’s decision, and the case is brought here by
appeal.

Appellant concedes that, in the first instance, the bank took the mort-
gage for value and free from all equities and defenses which the com-
pany might have had against Glascock; that, inasmuch as the mortgage
was for a present consideration and more than four months elapsed
between the date of its recording and the time of filing the petition in
bankruptcy, the transaction was not a voidable preference within the
purview of the Bankruptcy Act; and that, in the absence, as here, of
either active fraud or bad falth no Ohio statute exists which glves
general creditors without a lien rights of preference or priority in
and to mortgaged property over those of the owner of an unrecorded
mortgage upon the same property.

[1] Assuming that the mortgage was withheld from record by
Glascock pursuant to agreement with his codirectors and for the pur-
pose of enabling the company to obtain credit to which it was not en-
titled, and further assuming, but not deciding, that he, as mortgagee,
could not enforce the mortgage against creditors of the mortgagor
whose claims arose and accrued during the time when the instrument
was kept from record, does it follow that the bank, which is conceded
to have been an innocent purchaser for full value, is in the same pre-
dicament, and is likewise precluded from asserting its apparent rights?
The contention of the trustee in bankruptcy comes at last to the as-
serted proposition that his claim upon the proceeds of the sale of the
mortgaged property is better than that of the bank because the mere
passive negligence of the latter made it possible for Glascock to keep
the mortgage from record and thus to defraud those extending credit
to the ‘mortgagor, or because, under the circumstances, and by reason
of the relations between them, the bank must be presumed to have
known of Glascock’s alleged fraudulent purpose and is bound by his
acts. ‘That Glascock was not the agent of the bank is clear. It made
the loan directly to him. It dealt and treated with him at arm’s length
and as an officer and agent of the company. His duty to record the
mortgage was purely contractual, and the whole trouble has arisen
from the breach of his agreement.

[2] Neither.can it be said that the bank had notice of such facts,
or was so put upon inquiry as to make it responsible for the fraudu-
lent acts and purposes, if any, of Glascock and his fellow directors.
To sustain the contention of appellant in this regard would require
the building of inference upon inference without a sufficient founda-
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tion of fact. In substance the argument is this: The collateral note
which was delivered to the bank referred to the mortgage which it was
agreed should be given to secure its payment; the mortgage recited
that it was made pursuant to authority conferred by the resolution of
the mortgagor’s board of directors; the resolution authorized the exe-
cution and delivery of the mortgage upon the condition or agreement
that it should not be recorded for 20 days after its date; a further oral
agreement was made that the mortgage was not to be recorded at all
unless the mortgagor became financially involved ; these agreements to
withhold the mortgage from record were fraudulent as to subsequent
creditors without notice ; the writing across the face of the note bound
the bank to a knowledge of the contents of the mortgage; the recital in
the mortgage called for an examination of the resolution; a perusal of
the resolution would have put the bank upon inquiry as to the purpose
of the agreement therein contained; diligent inquiry would probably
have revealed the existence of the additional oral agreement ; therefore,
in law, if not in fact, the bank had notice and knowledge of the fraudu-
lent intent and purpose of the officers of the company and the rights
which, it otherwise would have had are barred by their acts. To state
the argument so made is to demonstrate its fallacy. The collateral
note and mortgage were couched and drawn in the usual and ordinary
langiage and terms of such instruments. They contain no reference
to any plan or agreement not to record the mortgage. Neither com-
mon prudence, caution, or custom, nor any rule of law, required the
bank to look outside of and beyond these instruments, and to examine
the records of the mortgagor company, and to make inquiries suggest-
ed by those records. Hotchkiss v. National Bank, 21 Wall. 354, 359, 22
L. Ed. 645; Union National Bank v. Neill, 149 Fed. 711, 714,79 C. C.
A. 417,10 L. R. A. (N. S.) 426; Washington & Cannonsburg Ry. Co.
v. Murray, 211 Fed. 440, 447, 128 C. C. A. 112; Young v. Lowry, 192
Fed. 825,113 C. C. A. 149; Reilly v. McKinnon, 159 Fed. 78, 86 C.
C. A. 268; Perris Irrigation District v. Thompson, 116 Fed. 832, 837,
54 C. C. A. 336;In re Hopper-Morgan Co. (D. C.) 156 Fed. 525, 530.

[3] The bank is charged with negligence, and not with fraud, in per-
mitting the mortgage to be withheld from record. Negligence neces-
sarily implies a lack of purpose. In the absence of statutory provision
and fraudulent intent, the negligent or inadvertent failure to record
a deed or mortgage does not make the conveyance invalid as to subse-
quent creditors who have not obtained a specific lien or hold upon the
mortgaged premises. In 20 Cyc. 447, the rule is thus stated:

“Where it is either found that all the acts of the parties were done honestly
and in good faith, or it is not found that they were dishonest or fraudulent,
a deed or mortgage cannot be adjudged fraudulent and void solely on the
ground that it was not recorded, and that in ignorance of the existence of the

instrument assailed credit was given to the grantor upon the faith of his su)-
posed ownership of the property.”

Again, in 27 Cyc, 1157, it is said:

“The failure to record the mortgage does not render it invalid as to general
creditors of the mortgagor or creditors who have not acquired a specific lien
upon or interest in the property, unless they can impeach it for fraud.”
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This doctrine has been uniformly sustained by the decisions of both
the Ohio and the federal courts. Stewart v. Hopkins, 30 Ohio St. 502;
Bercaw v. Cockerill, 20 Ohio St. 163; Dow v. Bank, 87 Ohio St. 173,
100 N. E. 328; Holt v. Crucible Steel Co., 224 U. S. 262, 32 Sup. Ct.
414, 56 L. Ed. 756; In re Shirley, 112 Fed. 301, 50 C. C. A. 252; In re
Klein, 197 Fed. 241, 247, 248, 116 C. C. A. 603 ; Carey v. Donohue, 209
Fed. 328, at 335, 126 C. C. A. 254; In re Watson (D. C.) 201 Fed. 962 ;
In re Charles Town Light and Power Co. (D. C.) 199 Fed. 846.

The decree of the District Court is affirmed, with costs to appellees.

NORTHERN CENTRAL COAL CO. v. HUGHES.
(Circuit Court of Appeals, Eighth Circuit. May 21, 1915)
No. 4307,

(Syllabus by the Court.)

1. MASTER AND SERVANT ¢&=2228—INJURIES TO SERVANT—CONTRIBUTORY NEG-
LIGENCE—UNGUARDED MACHINERY—MISSOURI STATUTE.

A statute of Missouri (Rev. St. 1909, § 7828), which requires certain
machinery dangerous to employés when engaged in their ordinary duties
to be guarded, does not exempt them from the duty to exercise reason-
able care to avoid injury from such machinery, nor deprive their employ-
eﬁs of the defense of contributory negligence to actions for injuries caused
thereby.

[Ed. Note.—For other cases, see Master and Servant, Cent. Dig. §§ 670,
671; Dec. Dig. €=228.]

9. TRIAL &==213—REQUESTED INSTRUCTIONS—APPLICATION OF GENERAL LAW
10 FAacTs—RIGHT To A CHARGE ON SPECIFIC ISSUES.

Where a charge states general rules of law governing the case, but fails
to state the specific issues the jury is called upon to determine and to
apply the law to them, either party, upon request, is entitled to additional
instructions which tersely and clearly state the crucial issues which the
jury must determine and the law applicable to those issues.

[Ed. Note.—TFor other cases, see Trial, Cent. Dig. § 480; Dec. Dig
&213.]

3. EVIDENCE ¢&=123, 244—RESs GESTE—ADMISSION BY SUPERINTENDENT.

Testimony to a statement by a superintendent of a corporation to the
witness, made three or four days after an injury to an employé relative
to his action at and prior to the injuries, is incompetent. It is too remote
in time to be a part of the res gestee. The superintendent is without
authority from the company to admit or create liability on its part, and
the testimony is mere hearsay.

[Ed. Note.—For other cases, see Evidence, Cent. Dig. §§ 351-368, 916~
036 ; Dec. Dig. €123, 244.]

In Error to the District Court of the United States for the Eastern
District of Missouri; David P. Dyer, Judge.

Action by John Calvin Hughes against the Northern Central Coal
Company. Judgment for plaintiff, and defendant brings error. Re-
versed and remanded, with instructions to grant a new trial.

G==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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C. F. Howell, of Centerville, Iowa (Major Lilly, of Moberly, Mo.,
and Mahan, Smith & Mahan, of Hannibal, Mo., on the brief), for plain-
tiff in error.

B. E. Cowherd, of Huntsville, Mo., and A. R. Hammett, of Moberly,
Mo. (F. W. Neeper, of Hannibal, Mo., on the brief), for defendant in
error.

Before SANBORN and CARLAND, Circuit Judges, and AMI-
DON, District ]udge

SANBORN, Circuit Judge. The plaintiff below, defendant in er-
ror here, recovered a judgment upon a complaint that the defendant
below, the Northern Central Coal Company, a corporation and his em-
ployer, was negligent, in that it maintained a set screw on a collar of a
shaft near a bearing which it was his duty to oil, without any guard
about the set screw to protect its employés from injuries therefrom;
that this negligence caused his injury by the catching of his clothing
by the set screw while the shaft was rapidly revolving and while he -
was oiling its bearing. One of the defenses pleaded by the defendant
in its answer was that, if the plaintiff was injured while oiling the
bearing of the shaft, his own negligence directly contributed to cause
his injury, and in support of this defense it introduced testimony that
it was a rule of the company, and that the plaintiff had been repeat-
edly instructed by his superior officer, the defendant’s superintendent,
never to oil the bearing of the shaft when the latter was in motion.

The evidence at the trial was conclusive that the plaintiff had the
power and duty to start and to stop the machinery; that when he was
ready it was his duty and he customarily discharged that duty, to
give the signal to start the machinery, and that the engineer obeyed
that signal, and that the defendant had the power to stop the machinery
at any time; that the shaft revolved in bearings in boxes on posts about
24 feet above the floor, and carried on each side of the bearing he was
oiling when he was injured fixed sprocket wheels, which dragged chains
that passed over other sprocket wheels several feet distant horizontally
and several feet below the plane in which the shaft revolved. It was -
the custom, practice, and rule to grease these chains when in motion
with thick oil or grease as they passed over the lower sprocket wheels,
and the place where they were so greased was guarded to protect the
employés from danger. In order to oil the bearing of the shaft where
the injury occurred it was necessary for the plaintiff to ascend about
20 feet from the floor, and then to walk along a plank or planks, which
were a foot or more wide, horizontally to the box bearing on the post,
and then to pour into an oil hole therein a thin oil from the spout of
an oil can. As the defendant was thus oiling this bearing, while the
shaft was in motion, his clothing on his arm was caught by the set
screw on the collar of the shaft and he was injured.

The plaintiff testified that he knew of no rule and that he was never
instructed not to oil the bearings on this shaft, or the machinery, other
than the sprocket chains, when they were in motion, and that several
times, and on the morning of the accident, he had been instructed by
his superintendent to oil them while they were in motion. No other
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witness came to corroborate this testimony. Lou Robinson, the super-
intendent, testified that he had never directed the plaintiff to oil the
machinery, other than the sprocket chains, when in motion, and that
he had repeatedly instructed him never to do so, but always to oil them
when they were stationary. The great preponderance of the evidence,
the testimony of the superintendent, and of the witnesses Minor, Bowls,
and Earl Robinson, was that the plaintiff was so instructed, and no one
but the plaintiff denied it. Four witnesses testified that it was a rule
of the company that none of the machinery, except the sprocket chains,
should ever be oiled while in motion, and there was no witness but the
plaintiff to the contrary.

In this state of the evidence, at the close of the trial, the defendant
requested the court to charge the jury that if they found that it was the
rule of the company and if the plaintiff had been instructed that he
should not oil the machinery, with which he was working at the time he
was injured, when it was in motion, and that he should oil it only
when it was stationary, they should return a- verdict for the defendant.
The court denied this request. In its general charge the court instruct-
ed the jury that they could not find for the plaintiff, even though they
found that the defendant had been guilty of negligence in failing to
guard the machinery, if they should find by the preponderance of evi-
dence that the plaintiff was guilty of some negligence on his part which
contributed to the accident which caused his injury. But the court
nowhere mentioned the issue over the rule of the company, or over
the instructions to the plaintiff, or the defense based thereon. The
refusal to give the requested instruction is assigned as error.

[1] The statute of Missouri (Revised Statutes 1909, § 7828) which
requires certain machinery dangerous.to employés when engaged in.
their ordinary duties to be guarded does not exempt them from the
duty to exercise reasonable care to avoid injury from such machinery,.
nor deprive their employers of the defense of contributory negligence
to actions for injuries caused thereby. Huss v. Heydt Bakery Co., 210
Mo. 44, 108 S. W. 63, 66, 67; Austin v. Bluff City Shoe Co., 176 Mo.
App. 546, 158 S. W. 709, 713, 716.

{2] The refusal of the court to give the instruction requested, there-
" fore, violated the salutary rule that where the charge of a court states
general rules of law governing the case, but fails to set forth the spe-
cific issues which the jury is called upon to determine and to apply
the law to them, either party upon request is entitled to addition-
al instructions which tersely and clearly state the crucial issues which
the jury must determine and the law applicable to those very issues. A
charge which presents to a jury specific issues which they are to decide,
and applies to them the rules of law, makes the duty of the jury more
perceptible, its discharge easier, and is more conducive to the just and
speedy administration of justice than the statement of correct abstract
legal propositions. Western Union Telegraph Co. v. Morris, 105 Fed.
49, 54, 55, 44 C. C. A. 350, 355, 356, and cases there cited; Frizzell
v. Omaha Street Ry. Co., 124 Fed. 176, 180, 59 C. C. A. 382, 386;
Cleveland, C., C. & St. L. Ry. Co. v. McClintock, 91 Fed. 223, 227, 33
IC:. C. A. 466, 470; Railway Company v. Johnson, 90 Ga. 500, 16 S.
5. 49.
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Counsel for the plaintiff argue that the request was rightly denied:
(1) Because it failed to submit the question whether or not the rule
of the company was known to the plaintiff; but if the rule existed, and
he was instructed to comply with its terms, as the request reads; his
disregard of them was fatal to his case. (2) Because it fails to submit
the questions: (a) Whether or not the rule was abrogated by a common
custom of oiling when the machinery was in motion; but there was
no substantial evidence of any such custom. (b) Whether or not the
rule had been superseded by special order of the superintendent; but
the requested instruction necessarily required the determination of
that question by the jury. The instruction requested clearly and cor-
rectly stated a crucial issue in the case, the law applicable to it, and the
duty of the jury regarding it, and it was fatal error to refuse to give it.

[3] It is specified as error that the court admitted the testimony of
a witness to an oral statement made to him by the superintendent of
the defendant, three or four days after the accident, relative to his
action at and prior to the day of the accident in regard to the oiling of
the machinery. The specification is well founded. The superintend-
ent’s stafement was too remote in time to be a part of the res gesta.
There is no testimony in the case that he had authority from the com-
pany by any such statement to admit or create a liability on its part,
and his general authority of superintendent gave him no such power.
The testimony was mere hearsay, and it was error to receive it. Vicks-
burg & Meridian R. R. Co. v. O’Brien, 119 U. S. 99, 105, 106, 7 Sup.
Ct. 118, 30 L. Ed. 299; Fidelity & Casualty Co. v. Haines, 111 Fed.
337-340, 49 C. C. A, 379-382; Marande v. Texas & Pacific Ry. Co.,
124 Fed. 42, 46, 59 C. C. A. 562, 566; Goehrig v. Stryker (C. C.) 174
Fed. 897, 900.

Let the judgment be reversed, and let the case be remanded to the
court below, with instructions to grant a new trial.

WEAR v. IMPERIAL WINDOW GLASS CO.
(Circuit Court of Appeals, Eighth Circuit. May 21, 1915)
No. 4316.

(Syllabus by the Court.)

1. APPEAL AND ERROR &1012—REVIEW—FINDINGS OF FACT—ACTION AT LAW
—*“KRROR OF Fact.”

When an actien at law is tried without a jury by a federal court, and
it makes a general or a special finding of facts, the act of Congress forbids
a reversal by the appellate court of that finding, or of the judgment based
thereon, “for any error of fact” (Rev. St. § 1011 [U. S. Comp. St. 1913, §
1672, p. 7001), and a finding of fact contrary to the weight of the evidence
is an error of fact.

[Ed. Note—For other cases, see Appeal and Error, Cent. Dig. §§ 3900-
3992; Dec. Dig. €=1012.

For other definitions, see Words and Phrases, First and Second Series,.
Error of Fact.]

&—Fer other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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2. APPEAL AND ERROR &>237—DPRESENTING QUESTIONS BELOW—WANT OF EvI-

DENCE TO SUSTAIN FINDIXNGS.

The question of law whether or not there was any substantial evidence
to sustain such a finding is reviewable, as in a trial by jury, only when a
request or a motion is made, denied, and excepted to, or some other like
action is taken, which fairly presents that question to the trial court and
secures its ruling thereon before the close of the trial.

[Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. § 13024 ;
Dec. Dig. ¢=237.]

3. APPEAL AND ERROR &==273—EXCEPTIONS—NECESSITY AND SUFFICIENCY.

An exception to any ruling which counsel desire to review, which
sharply calls the attention of the trial court to the specific error alleged,
is indispensable to a review of such a ruling.

[Ed. Note.—~For other cases, see Appeal and Error, Cent. Dig. §§ 1590,

1606, 1620-1623, 1625-1630, 1764; Dec. Dig. €&=273.]

In Error to the District Court of the United States for the Western
District of Missouri; Arba S. Van Valkenburgh, Judge.

Action by the Imperial Window Glass Company against Frank E.
Wear. Judgment for plaintiff, and defendant brings error. Affirmed.

The plaintiff below, the Imperial Window Glass Company, a corporation of
the state of West Virginia, sued F. E. Wear, a citizen and resident of the
state of Missouri, for a balance of $4,037.77 due it on account of the sale and
delivery to him of window glass, office furniture, and fixtures. The defendant
answered that the plaintiff had failed to comply with certain provisions of
the statutes of Missouri relative to foreign corporations doing business in the
state of Missouri, and that the plaintiff, at the time it sold and delivered to
the defendant the property for which the action was brought, was violating
the anti-trust statutes of the United States and of the states of West Virginia
and Missouri, and that the property was sold and delivered fto him in fur-
therance of the violation thereof. The defendant further answered that the
plaintiff was indebted to him in the sum of about $18,000 on a contract between
them for commissions which he had earned selling window glass pursuant to
the contract, and prayed for judgment in his favor upon this counterclaim.
The plaintiff replied, first, that it never complied with the laws of Missouri
mentioned in the answer, but that it was engaged solely in conducting inter-
state business, that it had an office in Missouri in furtherance of that business
and for no other purpose, and that it was not amenable to the laws of Mis-
souri governing the rights of foreign corporations doing business in that state;
second, that, although the plaintiff mnay have been at certain times engaged in
business in violation of the anti-trust laws cited in the complaint, the sales of
property for payment of which this action was brought were not in any man-
ner connected with or made in furtherance thereof, but were wholly collateral
thereto, and were not in violation of any of these laws; and, third, that the
plaintiff never made any contract to pay the defendant the commissions which
he demands in his counterclaim, and, if it did, that contract grew out of and
was based upon an unlawful agreement and combination in violation of the
anti-trust laws.

The case was tried by the court without a jury. At the close of the evidence
Mr. Stanford, one of the attorneys for the plaintiff, said: “If your honor
please, there is just one thing we ask: That your honor make findings of fact
and conclusions of law.” The court replied: “Of course, I can indicate now
what I find, and I suppose, in order to protect the interest of the parties, it
may be understood that the entry will be withheld, until such findings, in
accordance with the findings of the court, may be prepared. But I think it
probably better that I indicate, in a general way, what my findings are. It
may be that I will overlook some matters, but I will state them, in a general
way, for the guidance of counsel.” The court then proceeded to state orally
some of the findings it intended to make. It then said: “I do not know but

&==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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there may be some other matters that will be found necessary and proper to
incorporate in the findings, and I make these, not formally, but as an indica-
tion to counsel what my findings are. I further find that the amount due
under the petition is the amount prayed for therein and itemized as by agree-
ment of parties, using that term advisedly, although, of course, it is not
agreed by the parties that ary amount is due, in the sense of being recoverable.
I do not think of anything else. Has counsel any suggestions to make further
as to any material matter that should be found by the court? If not, it may
be suggested by suggestions from counsel in support of the findings.” There-
upon a discussion followed about the date of a certain plea an account of
which occupies a page of the printed transcript, and the court then overruled
the demurrer to the evidence of the plaintiff, which had been interposed at the
close of the plaintiff’s evidence, and which the court had held under considera-
tion while the defendant was introducing his evidence, and then made remarks
on the law and the facts of the case which occupy a page of the printed tran-
script. At the close of these remarks the following colloquy occurred between
the court and counsel for the defendant:

“Mr. Cooper: Do we understand there will be formal findings of fact and
conclusions of law filed?

“The Court: If it is desired, that can be done. If this is desired, and you
can get together as to what they should be, as evidencing your various theories,
I will O. K. them; otherwise, I shall have to see which of them I shall accept.

“Mr. Neel: For the benefit of the record, we want it to show that we save
our exceptions to the remarks, and any conclusions the court may make.

“The Court: I have made these remarks informally, and in that case let
the transcript of what I have said be made and submitted to me, and I will
see that it accords with my views.

“To which remarks and conclusions of the court the defendant, by his coun-
sel, excepted and still excepts.”

These proceedings at the trial were had in February, 1914. No special find-
ing of the facts was thereafter filed, but on April 4, 1914, the court made a
general finding in these words: ‘“The court, being fully advised in the prem-
ises, finds all the issues herein joined in favor of the plaintiff and against the
defendant, and finds that there is due the plaintiff from the defendant upon
the account sued on and set forth in plaintiff’s petition, the sum of $4,764.56,”
and it then rendered a judgment against the defendant for that amount. The
defendant’s assignment of errors contains three, and only three, specifications.
These specifications are in the same words, except that in the second the words
“defendant’s answer,” and in the third the words “defendant’s counterclaim,”
appear where the words “plaintifi’s petition” appear in the first specification,
which reads in this way:

“(1) The trial court erred in finding the issues on plaintiff’s petition in
favor of the plaintiff and against the defendant, for the reason that the evi-
dence and the law did not justify it, and that same is not in accordance with
the evidence and the law in the case, but is contrary thereto.”

E. A. Neel, of Kansas City, Mo. (Hadley, Cooper & Neel, of Kan-
sas City, Mo., on the brief), for plaintiff in error.

T. H. Stanford, of Independence, Kan. (G. T. Stanford, of Indepen-
dence, Kan., on the brief), for defendant in error.

Before SANBORN and HOOK, Circuit Judges, and AMIDON,
District Judge.

SANBORN, Circuit Judge (after stating the facts as above). [1]
This case was argued and submitted on the supposition that there were
exceptions to rulings of the court below upon questions of law and an
assignment of errors which presented some legal question to this court
for review, but a reading of the record and the briefs subsequently dis-
closed the fact that this was a mistake. The only question the speci-
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fications of error attempt to present is whether or not the evidence,
which is conflicting, sustains the finding and judgment of the court.
They invite this court, in other words, to retry this case and to deter-
mine whether or not under the applicable law the weight of the evi-
dence sustains the finding and judgment. But the case was tried by
the court below without a jury, and its decision of that issue is not
reviewable in this court. It is, like the verdict of a jury, assailable
only on the ground that there was no substantial evidence in support of
it, and then it is reviewable only when a request has been made to the
trial court before the close of the trial that it adjudge, on the specific
ground that there was no substantial evidence to sustain any other con-
clusion, either all the issues or some specific issue in favor of the re-
questing party. No such request was made in this case, and the spec-
ifications of error, therefore, present no question reviewable by this
court. When an action at law is tried without a jury by a federal court,
and it makes a general finding, or a special finding of facts, the act of
Congress forbids a reversal by the appellate court of that finding, or
the judgment thereon, “for any error of fact” (Revised Statutes, §
1011 [U. S. Comp. Stat. 1913, § 1672, p. 700]), and.a finding of fact
contrary to the weight of ‘the evidence is an error of fact.

[2] The question of law whether or not there was any substantial
evidence to sustain any such finding is reviewable, as in a trial by jury,
only when a request or a motion is made, denied, and excepted to, or
some other like action is taken which fairly presents that question to the
trial court and secures its ruling thereon during the trial. United
States Fidelity & Guaranty Co. v. Board of Com’rs, 145 Fed. 144, 150,
151, 76 C. C. A. 114, 120, 121, and cases there cited; Mercantile Trust
Co. v. Wood, 60 Fed. 346, 348, 349, 8 C. C. A. 658, 660, 661 ; Barnard
v. Randle, 110 Fed. 906, 909, 49 C. C. A. 177, 180; Barnsdall v. Walte-
meyer, 142 Fed. 415, 417, 73 C. C. A. 515, 517; Bell v. Union Pacific
R. Co., 194 Fed. 366, 368, 114 C. C. A. 326, 328; Seep v. Ferris-Hag-
garty Copper Min. Co., 201 Fed. 893, 894, 895, 896, 120 C. C. A. 191,
192, 193, 194; Pennsylvania Casualty Co. v. Whiteway, 210 Fed. 782,
784 127'C. C. A. 332, 334.

[3] There is another reason why no reviewable questlon of law is
presented to this court in this case. A trial court is entitled to a clear
specification by exception of any ruling or rulings which a party chal-
lenges and desires to review, to the end that the trial court itself may
correct them if so advised, and, if it fails to do so, that there may be
a clear record of the rulings and the challenges thereof. For this pur-
pose a rule has been firmly established that an exception to any ruling
which counsel desire to review, which sharply calls the attention of the
trial court to the specific error alleged, is indispensable to the review of
such a ruling. Block v. Darling, 140 U. 8. 234, 11 Sup. Ct. 832, 35 L.
Ed. 476; Webb v. National Bank of Republic, 146 Fed. 717, 719, 77
C. C. A. 143; Union Pacific R. R. Co. v. Thomas, 152 Fed. 365, 372,
81 C. C. A. 491, 498; Armour Packing Co. v. United States, 153 Fed.
1, 16,82 C. C. A, 135,150, 14 L. R. A. (N. 8.) 400. 'The only excep-
tions taken by counsel for defendant that might possibly have related,
in their mind, to any ruling of the court below on any question of law
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which they discussed in this case, are those set out in the foregoing
statement, which were taken at the conclusion of the trial court’s oral
statement of its intended finding of facts and opinion. They are so
general, indefinite, and clearly insufficient to sustain any right to a re-
view of any ruling of the court below in this case that it would be
useless to discuss them, because they fail to point out to or to in-
form the court below of any-specific ruling he has made, or would in
the future make, that counsel claim was or would be erroneous. They
amount to nothing more than a statement that the defendant excepted
to everything that the court had said and done, and to everything that
it might thereafter say and do, in the trial of the case, or the entry of
judgment therein.

Because no exceptions were taken and no specifications of error
were made in this case, which present to this court for review any
questions of law discussed by counsel in this case, the judgment below
is affirmed.

-

' WEEKS v. UNITED STATES.
(Circuit Court of Appeals, Second Circuit. May 13, 1915)
No. 243.

1. Foop ¢&=15—"“MISBRANDED""—STATUTORY PROVISIONS.

Under Food and Drugs Act June 30, 1906, c. 3915, § 8, 34 Stat. 771
(Comp. St. 1913, § 8724), subhead “In the Case of Food,” declaring that
an article shall be deemed “mishranded” where it is labeled to mislead
the purchaser, or purports to be a foreign product when not so, and
where the package containing it or its label shall bear a false or mis-
leading statement, provided that an article of food which does not con-
tain any added poisonous or deleterious ingredients, shall not be deemed
to be adulterated or misbranded in the case of compounds known as
articles of food under their own distinctive names, and not in imitation
of or offered for sale under the distinctive name of another article, and
in case of articles labeled so as to plainly indicate they are compounds,
and the word “compound” is stated on the package in which it is offered
for sale, an article labeled “Fruit Wild Cherry Compound,” but not com-
posed of any “Fruit Wild Cherry,” nor any added poisonous or deleterious
ingredients, is not misbranded.

[Ed. Note.—For other cases, see Food, Cent. Dig. § 14; Dec. Dig.
&=15.

For other definitions, see Words and Phrases, First and Second Series,
Misbrand.)

2. Foop &»5—“ADULTERATED—AcTS CONSTITUTING.

The provision in Food and Drugs Act, § 8, that an article of food which
does not contain any added poisonous or deleterious ingredients shall not
be deemed to be adulterated in enumerated cases, qualifies section 7, de-
claring that an article shall be deemed adulterated if it be mixed, color-
ed, powdered, coated, or stained in a manner whereby damage or inferi-
ority is concealed, and an article labeled “Fruit Wild Cherry Compound,”
and containing no “Fruit Wild Cherry,” but containing a coal tar color
giving to the mixture the genuine color of wild cherry juice, but not
any added poisonous or deleterious ingredients, is not adulterated.

[Ed. Note.—For other cases, see Food, Cent. Dig. § 1; Dec. Dig. ¢&=5.

For other definitions, see Words and Phrases, First and Second Series,
Adulterate.]

&= For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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8. Foop C==15—“MI18BRANDED”—ACTS CONSTITUTING.

An article lagbeled: ‘“Special Lemon. Lemon Terpene and Citral”—but
not derived from lemon, but a mixture containing alcohol and citral,
derived from lemon grass and an imitation of lemon oil, is not “mis-
branded.”

[Ed. Note.—For other cases, see Food, Cent. Dig. § 14;; Dec. Dig.
&=15.]

4. CERMINAL LAw &=1159—VERDICT—CONCLUSIVENESS.

A conviction on conflicting evidence will not be disturbed on writ of
error.

[Ed. Note.—For other cases, see Criminal Law, Cent. Dig. §§ 3074-30S3;
Dec. Dig. &=1159.] .

p. Foop C=15—"“MISBRANDED.”

An article composed of alcohol and citral, derived from lemon grass and
an imitation of lemon oil, and labeled “Special Lemon,” and represented
by the seller’'s agent to the buyer as pure lemon oil, was misbranded,
within Food and Drugs Act, § 8, defining misbranding as offering an arti-
cle for sale under the distinctive name of another article, though no
label describing it as such other article is affixed to it.

[Ed. Note.—For other cases, see Food, Cent. Dig. § 14; Dec. Dig. €=15.]

6. Foop ¢=15—MISBRANDING—OFFENSES—ACTS OF SALES AGENT.

A seller of an article of food so represented by his agent to the buyer
as to be misbranded, within Food and Drugs Act, § 8, is liable for mis-
branding, since intent is not an element of the offense.

[Ed. Note.—For other cases, see Food, Cent. Dig. § 14; Dec. Dig. ¢=15.

What constitutes a violation of pure food regulations, see note to Brina
v. United States, 105 C. C. A. 559.]

In Error to the District Court of the United States for the Southern
District of New York.

This cause comes here upon writ of error to review a judgment con-
victing plaintiff in error, who was defendant below of violation of the
Food and Drugs Act of June 30, 1906.

There were three informations, and two counts under each. The first
information dealt with an article of food called “Fruit Wild Cherry Com-
pound.” The first count of this information was quashed before trial. The
second count charged shipment of such an article, which was misbranded
because it was labeled “Fruit Wild Cherry Compound,” whereas it con
sisted chiefly of imitation wild cherry essence, artificially colored.

The second information, in its first count, charged the shipping of the art®
cle which “was adulterated in that it was artificially colored with a coal tar
dye in such manner as to simulate a fruit wild cherry and in a manner where-
by its inferiority was concealed.” The second count charged the selling and
offering for sale of the article under the distinctive name of another article
The article and the label in all these counts were the same.

The third information in its fruit count charged the shipment of an article
of food labeled: “Special Lemon. Lemon  Terpene and Citral.” This labed
was charged to be false and misleading, because the statement in it would in-
dicate that the article was a product derived from lemon, whereas it was in.
fact not a product derived from lemon, but was a mixture containing alcohol
and citral derived from lemon grass, and was an imitation of lemon oil
The second count charged the offering of such article for sale under the dis
tinctive name of another article, to wit, a product derived from lemon.

Defendant was convicted under all five counts.

Walter J. Carlin, of New York City, for plaintiff in error.
H. Snowden Marshall, U. S. Atty., and Robert P. Stephenson, Asst
U. S. Atty., both of New York City.

@&=oFor other cases see same topic & KEY-NUMBER {n all Key-Numbered Digests & Indexes
224 F—5
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Before LACOMBE, WARD, and ROGERS, Circuit Judges.

LACOMBE, Circuit Judge. The case calls for the construction of
sections 7 and 8 of the Pure Food and Drugs Act. Prior sections for-
bid in general terms the manufacture and shipment in interstate com-
merce of any article of food or drugs which is adulterated or mis-
branded. Those two sections (7 and 8) undertake to define the words
“adulterated” and “misbranded” as used in the statute. Had they been
phrased in general terms, it might not be difficult to construe and ap-
ply them to the concrete facts of each case as they are developed on a
trial. But the draftsman apparently thought that the more words he
used the more plainly would he express the meaning intended. Not
unnaturally an opposite result has been accomplished. The sections
are most difficult of construction; possibly the phrasing of some of
their provisions may operate to defeat the object probably intended.
But we cannot rewrite the sections; if amendment be needed to make
the act effective, that will be a matter for the consideration of Con-
gress. *

[1] Considering now the charges as to the “Fruit Wild Cherry Com-
pound,” the labeling of which it is contended violates the provisions
of section 8, subhead “In the Case of Food.” The label indicates, we
should suppose, to any intelligent mind that the article is a compound
into which “Fruit Wild Cherry” has entered, at least in sufficient quan-
tity fairly to warrant the use of these quoted words. The testimony
of defendant’s own witness shows that the article contains absolutely
no “Fruit Wild Cherry.” It is therefore clearly within section 8,
“Food” subdivision, paragraph second, because it is “so labeled as to
mislead the purchaser” and also within paragraph fourth, because its
label bears “a statement regarding the ingredients or the substance con-
tained therein, which statement [is] false or misleading in [the partic-
ular] that the compound contains Fruit Wild Cherry.” If this were
all, one might leave the subject with a conviction that the statute, in
its application to this case, had accomplished its apparent object. But
the act contains an important proviso, apparently tacked onto the bill to
protect various combinations on thé market at the time. In order to
appreciate the full force of this proviso, which concludes section 8, it is
here quoted: .

“Provided, that an article of food which does not contain any added poison-
ous or deleterious ingredients shall not be deemed to be aduiterated or mis-
branded in the following cases:
~ “First. In the case of mixtures or compounds which may be now or from
time to time hereafter known as articles of food, under their own distinctive
names, and not an imitation of or offered for sale under the distinctive name
of another article, if the name be accompanied on the same label or brand
with a statement of the place where said article has been manufactured or
produced.

“Second. In the case of articles labeled, branded, or tagged so as to plain-
ly indicate that they are compounds, imitations, or blends, and the word
‘compound,’ ‘imitation,’ or ‘blend,’ as the case may be, is plainly stated on
the package in which it is offered for sale: Provided, that the term blend as
used berein shall be construed to mean a mixture of like substances, not ex-
cluding harmless coloring or flavoring ingredients used for the purpose of
coloring and flavoring only: And provided further, that nothing in this act
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shall be construed as requiring or compelling proprietors or manufacturers of
proprietary foods which contain no unwholesome added ingredient to disclose
their trade formulas, except in so far as the provisions of this act may re- -
quire to secure freedom from adulteration or misbranding.”

Now there is not a scintilla of evidence in the case to show that de-
fendant’s article contains “any added poisonous or deleterious ingre-
dients”; therefore it is covered by the proviso (second clause), because
it is “labeled to plainly indicate that it is a compound,” and the word
“compound” is plainly stated on the package. In consequence it can-
not, under the proviso, “be deemed to be misbranded.”

[2] In the second information the charge is brought under section
7 of the act, which enumerates the conditions which will constitute
adulteration of an article for the purposes of the act. The charge is
that “Fruit Wild Cherry Compound” was adulterated, in that it was
“artificially colored with a coal tar dye in such a manner as to simulate
a true fruit wild cherry and in a manner whereby its inferiority was
concealed.” Section 7 contains this clause:

“Fourth. If it be mixed, colored, powdered, coated or stained in a manner
whereby damage or inferiority is concealed.”

The shipment is the same as that covered by the first information.
The label is the same “Fruit Wild Cherry Compound.” Manifestly
the label does not state that the article is “Fruit Wild Cherry,” but
only that it is a compound, which contains fruit wild cherry. Defend-
ant’s witness, who was familiar with the manufacture of the compound,
testified that they soak wild cherry bark in water, filter the infusion,
dilute it with alcohol, add benzaldehyde or oil of bitter almonds, fruit
juice of raspberries, and some extract of orris and oil of rose. No
fruit wild cherry enters into the compound. There was testimony
from which the jury might find that the compound also contained a
coal tar color known as amaranth, that genuine fruit wild cherry has
a red color, that the compound described by defendant containing fluid
extract of wild cherry bark would not have this color, and that the
amaranth gave to the mixture the genuine color of wild cherry juice.
The testimony seems to indicate that the bark infusion of wild cherry
is inferior to the fruit juice, and we should be inclined to sustain the
verdict, were it not for the proviso as to “compounds” above quoted.

That proviso is found at the close of section 8, which section under-
takes exhaustively to define “misbranding.” Under ordinary rules of
sonstruction the operation of the proviso might be restricted to the sec-
tion in which it appears, and it might be held not to qualify section 7,
which defines “adulterations.” But the draftsman of the act has been
careful not thus to restrict it, because the proviso begins:

“That an article of food which does not contain any added poisonous or

deleterious ingredients shall not be deemed to be adulterated or misbranded
in the following cases.”

Then follows the enumeration above set forth. The article in ques-
tion is an article of food, and the information does not charge, nor does
the testimony show, that there have been added to the compound “poi-
sonous or deleterious ingredients.” The proviso, therefore, requires a
reversal of the conviction under this count.
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[3] The second information deals with a different article, labeled:
- “Special Lemon. Lemon Terpene and Citral.” The first count charg-
ed that the article was misbranded; that the label was misleading, in
that the statement would indicate that the article was a product de-
rived from lemon, whereas the product was not a product derived from
lemon, but was a mixture containing alcohol and citral derived from
lemon grass and an imitation of lemon oil. The article seems not to be
covered by the proviso, because the word “compound” is not “plainly
stated on the package in which it is offered for sale.”

The question is: Was the label false and misleading? It obviously
indicated that the so-called “Special Lemon” was a compound of which
Lemon Terpene and Citral were components. The words “Special
Lemon” do not, of course, import that the article was “lemon,” a word
which in ordinary speech denotes the fruit of a well-known citrous
tree. 'There is no testimony that this word, standing by itself, has any
distinctive trade meaning; there are lemon oils, lemon extracts, lemon
juice, lemon essence, etc. 'The use of the words “Special Lemon” does
not import any representation that the article is 4 variety of lemon oil.
The testimony shows that lemon terpenes are the oily part—the hydro-
carbon oils of the lemon, of the lemon peels ; they are a by-product from
the manufacture of lemon flavor. Citral is derived from lemon grass,
a grass that grows in the East Indies. Where we have a label which
indicates that the contents of the package consists of a compound of
lemon terpene and citral, which compound the manufacturer desig-
nates as “Special Lemon,” and the contents agree with the designation,
we do not see how it can be held that there has been a misbranding
within the meaning of the act.

[4,5] The second count charges that the same article was offered
for sale as a product derived from lemon. A witness called by the
government, who was engaged in the manufacture of crackers at At-
lanta, Ga., testified that he was visited there by a salesman of defend-
ant; that'the salesman showed him a sample in a bottle and told him
it was pure lemon oil, which he was able to sell at a low price because
it was “second pressing.” The witness ordered some of it, which was
sent to him by defendant. The salesman, called by defendant, denied
the making of any statements as to the article being lemon oil. Upon
this conflict of evidence the finding of the jury that the representations
were made is controlling here, and it must be held that there was a mis-
branding under the statute, because section 8 defines misbranding as,
inter alia, “offering an article for sale” under the distinctive name of
another article, even though no label describing it as such other article
be actually affixed to it.

[6] Since intent is not an element of the offense, defendant must be
held liable for the act of his sales agent, although he had told him not
to misdescribe the article. :

The judgment under this count is affirmed.
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WEEKS v. UNITED STATES.
(Circuit Court of Appeals, Second Circuit. May 13, 1915.)
No. 244,

L Foop €=6—SALE oF ARTICLES INJURIOUS TO HEALTH—STATUTORY PRo-
VISIONS—“ADULTERATED.”

A seller of an article of food labeled “Grain Alcohol Varnish,” and com-
posed of shellac, containing arsenic, dissolved in alcohol, for use for glaz-
ing candy, with knowledge of the use, may be convicted of violating Food
and Drugs Act June 30, 1906, c. 3915 § 7 (Comp. St. 1913, § 8723), declar-
ing that an article of food is “adulterated” where it contains any added
ingredients which may render the article injurious to health, though all
shellac imported into the United States contains the added arsenic, and
though the seller supposed that the amount of arsenic consumed with
varnished candy would be too minute to injure any one.

{Ed. Note.—For other cases, see Food, Cent. Dig. § 6; Dec. Dig. &=6.

For other definitions, see Words and Phrases, First and Second Series,
Adulterate.

What constitutes a violation of pure food regulations, see note to Brina
v. United States, 105 C. C. A. 559.]

2. CRIMINAL LAw ¢=>1159—WRIT 0F BRROR—VERDICT—CONCLUSIVENESS,
A conviction justified by evidence, though conflicting, will not be dis-
turbed on writ of error.

[Ed. Note.—For other cases, see Criminal Law, Cent. Dig. §§ 3074-3083;
Dec. Dig. €1159.]

In Error to the District Court of the United States for the Southern
District of New York.

This cause comes here upon writ of error from a judgment of con-
viction of violation of the Pure Food and Drugs Act of June 30, 1906.

Walter Jeffreys Carlin, of New York City, for plaintiff in error.
H. Snowden Marshall, U. S. Atty., and Robert P. Stephenson, Asst.
U. S. Atty., both of New York City.

Before LACOMBE, WARD, and ROGERS, Circuit Judges.

LACOMBE, Circuit Judge. A much simpler case is here presented
than that considered in action No. 1, opinion in which is filed here-
with, 224 Fed. 64, — C. C. A. —. There is but one information in
a single count. Concededly defendant shipped an article of food la-
beled “Grain Alcohol Varnish”; it was shellac dissolved in alcohol,
and was used for a glazing on cheap candies. Shellac is a resinous ma-
terial derived from a secretion caused by an insect biting the bark of
certain trees in India and Southern Asia. This resinous material is
separated from the twigs and other refuse material by being warmed
in bags. Arsenic is added to it for the purpose of brightening its nat-
ural orange color, making it, in the opinion of the trade, more de-
sirable. All shellac imported into this country during the year in
question contains this added article; defendant so concedes. The
shellac is dissolved in alcohol to produce the varnish; no arsenic is
added here.

E&—==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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[1,2] The act provides (section 7) that an article of food is adul-
terated if it “contain any added poisonous or other added deleterious
ingredient which may render such article injurious to health.” The
amount of this arsenic which could possibly be consumed by a person -
eating the candy glazed with the varnish would be minute. The only
question is: Was there sufficient arsenic in the varnish to make it an
article which “may be injurious to health”?

Upon this point there was conflicting testimony. In accordance with
the holding of the Supreme Court in U. S. v. Lexington Mill Co,, 232
U. S. 399, 34 Sup. Ct. 337, 58 L. Ed. 658, the question whether the
added ingredient would “reasonably have a tendency to injure health”
was left to the jury. We see no reason to disturb their finding; it
. makes no difference whether the arsenic was added to the shellac, or
to the varnish, nor whether it was added by the defendant, or by some
one else. He testified with commendable frankness that he understood
at the time that one “could not buy shellac commercially—I mean out-
side of a laboratory—that was arsenic free.” He supposed undoubt-
edly that the amount consumed with varnished candy . would be too
minute to injure any one. Of course, he could sell this varnish, with
its added arsenic, for use in the arts; but he admitted, with entire
frankness, that he sold it to be used in glazing confectionery. We re-
gret to have to sustain a conviction where the defendant has been so
entirely frank and honest in giving his testimony, and had no reason to
suppose he was likely to injure any one’s health by selling his varnish
for the indicated purpose; but intent so to do is not an element of the
offense charged, and the evidence as to what effect the added arsenic
may have was such that this question had to go to the jury for deci-
sion. Had they decided that question contrary to the contention of the
government experts, we certainly could not set their decision aside;
nor can we do so when they find such contention persuasive. We are
‘not the triers of the facts.

It seems unnecessary to discuss various technical points which have
been argued. We cannot see that it makes any difference whether the
package shipped was labeled “Grain Alcohol Varnish,” or “White
Shellac Varnish, Grain Alcohol.” It is proved-that shellac varnish
was sent by defendant to the candy manufacturer in Providence, R.
I., and that what the government experts tested was a sample from
the can. We do not understand that defendant disputes the fact that
he sent the can.

Judgment affirmed.
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T. L. SMITH CO. v. ORR.
(Circuit Court of Appeals, Eighth Circuit. May 12, 1915)
No. 4232,

(Syllabus by the Court.)

1 RECEIVERS &=77—CONDITIONAL SALE—UNRECORDED CONTRACT—CREDITORS
—RECEIVER'S POWER TO AVOID.

A receiver appointed in a suit in equity instituted by a creditor against
his insolvent debtor to administer and convert into money the property
of the debtor, and distribute the proceeds thereof among his creditors, has
the power of creditors “armed with process” to disregard or avoid, under
section 2889, Revised Statutes of Missouri 1909, the unrecorded condition
in a contract of conditional sale to the debtor of personal property, which
the receiver finds in his possession and there seizes, even though no cred-
itor had sued out any process before the receiver made the seizure.

[Ed. Note—For other cases, see Receivers, Cent. Dig. §§ 91, 138-144;
Dec. Dig. ¢=177.]

2. CourTs €365—L0CAL LAW—DECISION 0F STATE COURT—FEDERAL COURTS.
The question whether or not such a receiver has such power is a ques-
tion of local law, of the counstruction of a statute of the state, and of the
determination of its judicial practice thereunder, and the decision of this
question by the highest judicial tribunal of the state is controlling in the
federal courts.
[Ed. Note.—For other cases, see Courts, Cent. Dig. §§ 950, 952, 955, 969~
971; Dec. Dig. ¢&=3865.

Conclusiveness of judgment between federal and state courts, see notes -

to Kansas City, I't. 8. & M. R. Co. v. Morgan, 21 C. C. A. 478; Union &
Planters’ Bank of Memphis v. City of Memphis, 49 C. C. A. 468; Con-
verse v. Stewart, 118 C. C. A, 215.] '

Appeal from the District Court of the United States for the Eastern
District of Missouri; David P. Dyer, Judge.

Suit by Isaac H. Orr, receiver, against the T. L. Smith Company.
Decree for complainant, and defendant appeals. Affirmed.

Edwin C. Luedde (Augustus L. Abbott and John B. Edwards, both of
St. Louis, Mo., on the brief), for appellant,
George H. Williams, of St. Louis, Mo., for appellee.

Before SANBORN and SMITH, Circuit Judges.

SANBORN, Circuit Judge. In a suit in the court below by Kem-
merer and others, creditors of the St. Louis Blast Furnace Company,
a corporation of Missouri, to secure the appointment of a receiver, the
administration and conversion into money of the property of the
Furnace Company, and the distribution of the proceeds thereof among
its creditors, a receiver was appointed on September 24, 1912, who
found in the possession of the Furnace Company and seized a No. 5
.Symonds vibratory crusher, which the Furnace Company held under
a contract of sale with its vendor, the T. L. Smith Company, a corpora-
tion, which was conditioned that the title to the crusher should re-
main in the vendor until the purchase price was paid. No part of
that price had ever been paid, and in view of these facts the Smith

@=nFor other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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Company applied to the court below for an order on the receiver to
deliver the crusher to it. ‘The fact was, however,.that the statutes
of Missouri, where the vendee received and held the crusher, and
- where the suit was pending, provided that in every case in which per-
sonal property should be sold on condition that the property should
belong to, or that the title should remain in, the vendor until the pur-
chase price was paid, that condition should “be void as to-all subse-
quent purchasers in good faith, 'and creditors, unless such condition
shall be evidenced by writing executed, acknowledged and recorded as
provided in cases of mortgages of personal property” (Revised Statutes
of Missouri 1909, § 2889), and this condition of the sale of the crush-
er had never been recorded. The Smith Company met this situation
with the contention that the receiver was neither a purchaser in good
faith, nor a creditor, nor a representative of any creditor of the Fur-
nace Company, and that he had no greater rights than that company.
* The court below held that the receiver was the representative of and
was endowed with the rights of the creditors, and it adjudged the sale
absolute as to him, and denied the application of the vendor. The
vendor then appealed to this court, and has assigned this ruling as
error, '

[1, 2] The question is whether or not a receiver appointed in a credi-
tors’ suit in Missouri to administer and convert into money the prop-
erty of an insolvent debtor, and to distribute the proceeds thereof
among its creditors, has the right and power to avoid an unrecorded
~ condition of a contract of conditional sale which the creditors might
have disregarded if no receiver had been appointed. This is a ques-
tion of local law, of the construction of a statute of Missouri, and of
the determination of the judicial practice under it in that state, and
if there were a decision of this question by the highest judicial tribunal
of that state it would be controlling in the federal courts. No such
decision, however, has been cited or found, but the following rules of
law and practice seem to prevail in the courts of that state: Under
a statute which declares an unrecorded chattel mortgage void against
any other person than the parties thereto, strangers may not, but credi-
" tors of the mortgagor prior to the mortgage who levy process upon the
mortgaged property before the mortgagee takes possession thereof, sub-
sequent creditors without process, and subsequent purchasers in good
-faith may, disregard or avoid the mortgage. First Nat. Bank v. Con-
nett, 142 Fed. 33, 38, 73 C. C. A. 219, 224, 5 L. R. A, (N. S.) 148;
Landis v. McDonald, 88 Mo. App. 335, 340; Williams v. Kirk, 68 Mo.
App. 457, 461. Creditors who are “armed with process” may, and
those who are not thus armed may not, disregard or avoid the unre-
corded condition of a contract of conditional sale under section 2839
of the Statutes of Missouri. Thompson & Co. v. Massey, 76 Mo. App.
197, 204. An assignee of the mortgagor for the benefit of his creditors
may not disregard or avoid an unrecorded chattel mortgage. Jacobi v.
Jacobi, 101 Mo. 507, 512, 14 S. W. 736; Riddle v. Norris, 46 Mo. App.
512, 515; Tufts v. Thompson, 22 Mo. App. 564, 568. The same rule
governs the right of an assignee for the benefit of the creditors of a
vendee in an unrecorded contract of conditional sale to disregard or
avoid the unrecorded condition. Thomas Mfg, Co. v. Huff, 62 Mo.
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App. 124, 126. But an administrator or an exetutor of an insolvent
estate may disregard or avoid an unrecorded chattel mortgage, be-
cause by virtue of the law and practice in Missouri he represents and
acts for the creditors. Hughes v. Menefee, 29 Mo. App. 192; Hemley
v. Harmon, 103 Mo. App. 233, 238, 239, 77 S. W. 136. Thus far, but
no farther, the decisions of the courts of Missouri clearly lead; but
they leave the decision of the exact question under consideration to
reason and to other authorities.

The reason, however, for the decisions of those courts that an as-
signee of the vendee for the benefit of his creditors may not, and the
administrator or executor of the estate of an insolvent vendee may,
disregard or avoid the unrecorded condition of a sale, is that the pow-
ers of the former are conferred by the voluntary act of the vendee, and
they cannot be greater than those which the vendee possessed, while
the powers of the latter are conferred by the law and the appoint-
ment of the court, and include, not only the powers of the ven-
dee, but the powers and rights of his creditors. The position of
a receiver in a suit brought by a creditor against an insolvent
debtor for the appointment of a receiver, the administration and
sale of his property, and the distribution of its proceeds among his
creditors is more nearly analogous to that of an administrator of the
estate of a deceased person than that of an assignee for the benefit of
creditors. He is appointed, his powers are conferred, and his duties
are imposed by the court and the law, and not by the voluntary con-
veyance of the debtor. His primary duty is to hold, administer, con-
vert into money, and distribute the proceeds of the property for the
benefit of the creditors, for they have the larger, and generally the
entire, pecuniary interest in it. He is appointed on the petition of a
creditor for the benefit of the creditors, and is in fact their representa-
tive far more than he is the representative of the debtor. At the time
this receiver was appointed the creditors of the Furnace Company had
the right to procure and levy attachments or executions upon the vibra-
tory crusher here in controversy, and thereby to avoid the condition
of its sale. The appointment of the receiver and his seizure of the
crusher thenceforth prevented them from exercising that right. It is
just and equitable that the receiver whose appointment prevented the
creditors from exercising their right to avoid the condition should exer-
cise that right for them. The courts of Missouri declare that a creditor
“armed with process” may avoid or disregard the condition of his debt-
or’s unrecorded contract of sale, and they have held that a.creditor
who has sued out an attachment or execution against the property of
such a debtor, placed it in the hands of a sheriff, and caused him to
levy it upon the property sold, is such a creditor.

A creditor who has sued out an order of a court of equity that a
receiver be appointed, and that he take possession of all the property
of the debtor for the purpose of its administration, sale, and distribu-
tion among his creditors, who has placed this order in the hands of
the receiver, and has caused him to seize the property, is not less armed
with nrocess. Indeed, he is armed with a more comprehensive and
effective process—a process by which all the property of the debtor may
be seized, administered, sold, and distributed. In view of these con-
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siderations, the conclusion is that a receiver appointed in a suit in
equity instituted by a creditor against his insolvent debtor to administer,
convert into money the property of the debtor, and distribute the pro-
ceeds thereof among his creditors, has the power of creditors armed
with process to disregard or avoid, under section 2889, Revised Stat-
utes of Missouri 1909, the unrecorded condition in a contract of con-
ditional sale to the debtor of personal property which the receiver finds
in his possession and seizes there, even though no creditor had sued
out any process before the seizure. In re Wilcox & Howe Co., 70
Conn. 220, 39 Atl. 163, 166; Duplex Printing Press Co. v. Clipper
Publishing Co., 213 Pa. 207, 62 Atl. 841, 842, 843 ; H. K. Porter Co. v.
Boyd, 171 Fed. 305, 313,96 C. C. A. 197.

The portion of the decree below challenged by this appeal was in ac-
cord with this conclusion, and it is affirmed.

RUSHING et al. v. MANHATTAN LIFE INS. CO. OF NEW YORK,
(Circuit Court of Appeals, Eighth Circuit. May 12, 1915.)

No. 4204.
(Syllabus by the Court.) -~
1. CoNTRACTS &=2153, 162—CONSTRUCTION—VALIDITY—INCONSISTENT PROVI-

SIONS.

Ivery part of a contract must be so construed, if possible, as to be con-
sistent with every other part and effective. It is only when parts of a
contract are so radically repugnant that there is no rational interpreta-
tion that will render them effective and accordant that any part must
perish.

[Ed. Note.—For other cases, see Contracts, Cent. Dig. §§ 734, 744; Dec.
Dig. €&=153, 162.]

2. INSURANCE &=175—LiFE INSURANCE PoLIcY—CONSTRUCTION.

The true meaning of the provisions of a policy of insurance signed by
the officers of the company June 19, 1903, “that there shall be no contract
of insurance until a policy shall have been issued by the company and
manually received and accepted * * * during the good health of
the person whose life is to be insured,” and that “this policy is to date
from June 1, 1903,” is that there shall be no contract of insurance until
and unless the policy is manually delivered to and accepted by the insured
during his good health, and that if it is so delivered the term of insur-
ance and the time of payment of the premiums shall be reckoned from
June 1, 1903.

[Ed. Note.—For other cases,*see Insurance, Cent. Dig. §§ 362-371; Dec.
Dig. &=175.]

3. CONTRACTS @&=24—PROPOSAL—ACCEPTANCE—MODIFICATION.

The material modification of the terms of a proposal of a contract by
the party to whom it is offered is a rejection of the proposal and the ten-
der of a new offer, which cannot become a contract until it has become
known to and has been accepted by the first proposer.

[Ed. Note.—For other cases, see Contracts, Cent. Dig. §§ 100-103; Dec.
Dig. &=24.]

In Error to the D.istrict Court of the United States for the Eastern
District of Oklahoma; John C. Pollock, Judge.

@=n~For other cases ses same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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Action by G. M. Rushing and another, administrators of the estate
of M. D. Sowell, deceased, against the Manhattan Life Insurance Com-
pany of New York. Judgment for defendant, and plaintiffs bring
error. Affirmed.

Marcus M. Parks, of Dallas, Tex. (Charles A. Cook, of Muskogee,
Okl,, on the brief), for plaintiffs in error.

Harry L. Seay and Lee Richardson, both of Dallas, Tex,, and B.
Broaddus, of Muskogee, Okl. (Samford, Rapallo & Kennedy, of New
York City, on the brief), for defendant in error.

Before SANBORN and SMITH, Circuit Judges, and TRIEBER,
District Judge.

SANBORN, Circuit Judge. This is a writ of error to reverse a
judgment in favor of the insurance company in an action on a policy
upon the life of M. D. Sowell. The case was tried by a jury, and it
is specified as error that the court, at the close of the trial, directed a
verdict for the insurance company upon the facts proved, on the ground
that the company never made the alleged contract of insurance. Those
facts were these:

On June 1, 1903, M. D. Sowell made a written application to the
company for a policy of insurance on his life for $10,000, gave it to the
local agent of the company, deposited with him $550, the amount of the
first annual premium, and took a receipt therefor, to the effect that this
deposit should be applied on account of the first premium if the appli-
cation should be accepted by the company and a policy should be issued
and delivered in accordance with the terms of the application, but that
otherwise the $550 should be returned to the applicant upon the surren-
der of the receipt. One of the terms of the application was:

“It is expressly agreed as follows, viz.: (1) That there shall be no contract
of insurance until a policy shall have been issued by the company and manu-
ally received and accepted, subject to the conditions therein and herein con-

tained, during the good health of the person whose life is to be insured, and
the first premium paid.”

The application, which was taken by the local agent in the Indian
Territory, was forwarded to the home office of the company in New
York. On the 18th day of June, 1903, the company made and signed
a printed policy of insurance on this application which contained these
words in writing, “This policy is to date from June 1, 1903,” and mail-
ed the policy to its general agent at Dallas, Tex., A. A. Green, who had
authority, in the absence of special instructions, to deliver, or to refuse
to deliver, the policy as he thought right and proper. On June 19,
1903, the company was informed that Mr. Sowell was not in good
health, and it telegraphed and wrote to Mr. Green to hold the policy
until he got well, and, if he failed to do so, to return it for cancellation.
Green obeyed these instructions. The policy was never presented to,
accepted by, or delivered to Mr. Sowell, who died on June 29, 1903.

[1,2] Counsel for the plaintiffs below concede that the agreement
of the parties “that there shall be no contract of insurance until a
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policy shall have been issued by the company and manually received
and accepted subject to the conditions therein and herein [in the ap-
plication] contained during the good health of the person whose life
is to be insured,” was one of the terms of the application and of the
policy, and that the policy never was manually received or accépted by
Mr. Sowell during his good health, or at all. They contend, however,
that this stipulation of the contract was abrogated by the facts that
it was in print, while the provision that “this policy is to date from
June 1, 1903,” was in writing, and that one of the rules for the con-
struction of contracts is that, where the printed and the written provi-
sion thereof are in conflict, the writing prevails, that the policy also
contained these -words:

“It is expressly stipulated that this contract is made and to be performed
in the state of New York, and shall be in all respects construed and controlled
‘by the laws of said state. In witness whereof, the Manhattan Life Insurance
Company has hereunto affixed its corporate seal, and by its president and sec-

retary signed and delivered this contract at the city of New York, this eight-
eenth day of June, one thousand nine hundred and three”

—and that these terms are repugnant to the stipulation that there
should be no contract until the policy was manually delivered to and
accepted by the insured while he was in good health. If the fact were
established that the receipt, the application, and the policy constitute
a contract of insurance between the parties, these arguments might be
pertinent to the interpretation of that agreement. But they would not
even then be unanswerable. The sole purpose of the interpretation of
a contract is to ascertain the intention of the parties when they made
it. If possible, every part of a contract must be so construed as to be
consistent with every other part and to have effect. It is only when
the parts of a contract are so radically repugnant that there is no ra-
tional construction that will render them effective and accordant that
any part must perish. And the intention of the parties must be de-
duced, not from specific provisions or fragmentary parts of the agree-
ment, but from the entire contract, because the intent is not evidenced
by any part or stipulation of it, nor by the contract without any part or
provision, but by every part and term so construed, if possible, as to be
consistent with every other part and with the entire agreement. Amer-
ican Bonding Co. v. Pueblo Inv. Co., 150 Fed. 17, 27, 80 C. C. A. 97,
107, 9 L. R. A. (N. S.) 557, 10 Ann. Cas. 357; Jacobs v. Spalding, 71
Wis. 177, 188, 36 N. W. 608; Boardman v. Reed, 6 Pet. 328, 8 L. Ed. .
415; Canal Co. v. Hill, 15 Wall. 94, 21 L. Ed. 64; O’'Brien v. Miller,
168 U. S. 287, 297, 18 Sup. Ct. 140, 42 L. Ed. 469; Pressed Steel Car
Co. v. Eastern Ry. Co., 57 C. C. A. 635, 637, 121 Fed. 609, 611; Uinta
Tunnel, etc., Co. v. Ajax Gold Min. Co., 141 Fed. 563, 73 C. C. A. 35;
U. S. Fidelity & G. Co. v. Board of Com’rs, 145 Fed. 144, 148, 76 C.
C. A. 114, 118.

The court below deduced from the receipt, the application, and
the policy the intention of the parties that there should be no contract
of insurance until the policy was manually delivered to and accepted
by the assured during his good health. Counsel for the plaintiffs below
argue that these instruments disclose the intention of the parties to
agree that a contract of insurance was made between them on June
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1, 1903, when the receipt was issued, and this because the ninth provi-
sion of the policy is in writing and reads, “This policy is to date from
June 1, 1903.” But there are two permissible interpretations of that
provision, warranted by its terms and by its common use—one that it
specifies the date from which the term of insurance and the premiums
shall be reckoned if the policy becomes a contract, and the other that
it fixes the date when the minds of the parties met on the terms of
their agreement and the policy became a contract. It is a practice so
common as to be within judicial cognizance to make promissory notes,
deeds, mortgages, policies of insurance, and contracts of many kinds
date from their own dates, or from specific dates named therein, which
are generally a few days earlier than the dates when by execution and
delivery they actually become agreements, and an interpretation in
accordance with this practice of the provision in question makes it
consistent with the receipt of June 1, 1903, the application, and the
policy, all of which expressly condition the existence of the contract
of insurance and fix the time when it shall come into existence by the
manual receipt and acceptance by the insured of the policy while he
is in good health.

This construction also makes the provision consistent with the for-
mal statement in the policy that it is signed, sealed, and delivered in
New York on June 18, 1903. On the other hand, the theory that the
intention of the parties was to evidence by this provision the making
of the contract of insurance between them on June 1, 1903, is incon-
sistent with all the other terms of the writings which have been speci-
fied and contrary to the actual fact. The result is that the interpreta-
tion of the agreement that there should be no contract of insurance
unless nor until the policy was manually delivered and accepted by the
insured while in good health; but, if such a contract were so made, it
should date, and the term of insurance and times of payment of annual
premium should be reckoned, from June 1, 1903, is rational, in accord-
ance with a quite general practice, renders all the provisions of the
contract consistent and effective, and declares the true intention of the
parties to the agreement, while the construction adopted by counsel for
the plaintiffs below renders some of the terms of the agreement un-
necessarily repugnant and theé abrogation of some of them unavoidable.
So it is that under familiar canons of interpretation the former is the
only permissible construction.

The considerations to which reference has now been made also
deprive of persuasive force the contention of counsel that the inser-
tion in writing of the provision that “this policy is to date from June
1, 1903,” constituted an agreement of the parties to waive the stipu-
lation that there should be no contract of insurance until a policy was
manually delivered and accepted by the insured during his good health.
As the former provision was susceptible of a rational and customary
interpretation which rendered it effective and consistent with the latter,
they must both stand, be read, and be given effect together, and neither
was waived nor abrogated. .

The case has thus far been discussed upon the hypothesis that the
question in it is the true construction of a contract between Sowell
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and the company, evidenced hy the receipt, the application, and the
policy. But that is not the real issue. The crucial question is: Was
there ever any contract of insurace between these parties? Did their
minds ever meet and agree upon the same terms of any contract
of insurance? Sowell, on June 1, 1903, proposed to the insurance
company to take a policy of insurance on the terms expressed in his
application that the policy to be issued under it and the negotiations
for it should constitute no contract of insurance unless the policy
was manually delivered to and accepted by him while he was in good
health. The company signed, sealed, and mailed to its general agent
in Texas a policy which in its printed part expressly stipulated that
these terms proposed in the application were made a part of the terms
of the policy. But the company inserted in the policy in writing the
provision that “this policy is to date from June 1, 1903,” and counsel
for the plaintiffs stake their right to recover on the position that this
insertion was so inconsistent with the provision of the application and
the policy that there should be no contract of insurance until and
unless the policy was manually received and accepted by the insured
during his good health that it abrogated or waived that provision.

[3] But if that position is well taken, if the written stipulation was
so inconsistent with the latter provision that it abrogated or waived
it, then the policy was not an acceptance of Sowell’s offer, but so rad-
ically modified his proposition that it was a rejection thereof, and the
offer of a new proposal, which the insured never received or accepted,
so that the minds of the parties never met upon it. - The material
modification of the terms of a proposal of a contract by the party
to whom it is offered is a rejection of the proposal and the tender
of a new offer, which cannot become a contract until it has become
known to and has been accepted by the first proposer. McNicol v.
New York Life Ins. Co., 149 Fed. 141, 143, 79 C. C. A. 11, 13; Mohr-
stadt v. Mutual Life Ins. Co., 115 Fed. 81, 83, 52 C. C. A. 675, 677;
Travis v. Nederland Life Ins. Co., 104 Fed. 486, 488, 43 C. C. A.
653, 655. If, on the other hand, the written stipulation was not so
inconsistent with the provision that there should be no contract un-
til nor unless the policy was manually delivered to and accepted by
the insured in good health as to waive or abrogate it, then that stip-
ulation governed the negotiations and conditioned the existence of
the contract of insurance and the time of its making, and as the
policy never was received or accepted by the insured in good health,
or at all, there never was any contract of insurance between these
parties. In either case no contract of insurance was ever made, and
there was no error in the court’s instruction to the jury to return a
verdict for the company.

This conclusion renders the consideration of other alleged errors
at the trial unnecessary, and the judgment below must be affirmed.

It is so ordered.
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MISSOURI & K. I. RY. CO. v. EDSON.
(Circuit Court of Appeals, Eighth Circuit. May 12, 1915.)
No. 4225,

(Syltabus by the Court.)
1. RECEIVERS &=99—COUNSEL FEES—RIGHT TO ALLOWANCE—UNFOUNDED
CHARGES OF MALFEASANCE.

A receiver is entitled to the allowance and payment out of the trust
estate of the reasonable fees of his counse! for defending him against
unfounded charges of malfeasance and breach of trust in the discharge
of his duties as receiver, in the absence of dishonesty, bad faith, or fraud-
ulent intent on his part, notwithstanding the fact that, if the claims
were well founded, they would entail liabilities upon him individually
and would not be payable out of the trust estate.

{Ed. Note—For other cases, sce Receivers, Cent. Dig. §§ 183-186; Dec.
Dig. &=99.] :

2. RECEIVERS &=99—CoOUNSEL FEES—RIGHT TO ALLOWANCE.

A receiver or trustee is entitled to the reasonable fees of counsel to. de-
fend him against claims arising out of mistakes and errors he makes in
the discharge of his duties as receiver in good faith and without any
fraudulent or dishonest iptent.

[Ed. Note—For other cases, see Receivers, Cent. Dig. §§ 183-186; Dec.
Dig. €=99.]

Appeal from the District Court of the United States for the District
of Kansas; John C. Pollock, Judge. .

Petition by J. A. Edson, receiver, against the Missouri & Kansas In-
terurban Railway Company, for final discharge and an allowance to
pay fees of counsel and expenses in defeating certain claims. From
a decree for the receiver, the Railway Company appeals. Affirmed.

Justin D. Bowersock, of Kansas City, Mo. (Lester W. Hall and
Inghram D. Hook, both of Kansas City, Mo., on the brief), for appel-
lant.

Cyrus Crane, of Kansas City, Mo. (Samuel- W. Moore, of Kansas
City, Mo., on the brief), for appellee.

Before SANBORN, ADAMS, and SMITH, Circuit Judges.

SANBORN, Circuit Judge. This case presents a single question.
May a court of equity lawfully allow and pay out of the trust funds in
‘the hands of a receiver it has appointed his necessary counsel fees for
defending himself against baseless charges of malfeasance in the dis-
charge of his duties as receiver, which, if they had been well founded,
would have entailed liabilities upon him'as an individual and no liabili-
ties against the trust estate? The question arises in this way:

The parties in interest are the Missouri & Kansas Interurban Rail-
way Company, a corporation, the Strang Land Company, a corporation,
J. A. Edson, the receiver, and William B. Strang, who owned the
majority of the stock of the Railway Company and all the stock of the
Land Company and had a judgment against the Railway Company.
In June and July, 1908, Strang, as judgment creditor of the Railway

@&=For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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Company, caused the court below to appoint Mr. Edson receiver of
the property of the Railway Company and to authorize him to issue
receiver’s certificates to an amount not exceeding $350,000 for the
purpose, among other things, of equipping the railroad, which had
been operated by gas electric motor cars, with an overhead trolley sys-
tem including cars for its operation by electricity. One of the condi-
tions, which was complied with, of the issue of the certificates, was that
as security for their payment all the capital stock of the Land Com-
pany should be indorsed in blank and delivered to the receiver, with
free power to vote it. -After the indorsement and delivery thereof
Edson elected himself president of the Land Company and as receiver
of the Railway Company availed himself of options, due to expire No--
vember 10, 1908, to purchase at specified prices four 40-acre tracts of
land near the railway which: the Land Company held, and failed to
avail himself of like options to purchase at specified prices two 40-
acre tracts of land held by the Land Company, which his wife bought
at the option prices when they were worth more than those prices.
These transactions of the receiver became known to Strang as early
as December, 1908, but he made no complaint or objection regarding
them until November 4, 1909. Meanwhile Edson, as receiver, had is-
sued receiver’s certificates, had substituted for the unsuccessful motor
car system of operation the overhead trolley system, had provided the
requisite cars and equipment for it, and had put the railway in active
and remunerative operation ; the Railway Company had, on September
24, 1909, filed its petition for the restoration of its property; and the
court, on October 21, 1909, had entered its decree that the property of
_the Railway Company be restored to it, and that the stock of the Land
Company be returned to Strang, that the receiver be allowed $17,000
for his services and $8,000 for the services of his counsel and that he
file his final'account within 30 days thereafter. The receiver immedi-
ately restored the property and the stock, and on November 15, 1909,
filed his final account. ‘On the same day Strang filed a petition for an
order on the receiver to show cause, if any there were, “why he
should not be adjudged guilty of a breach of trust and malfeasance in
the performance of his duties as receiver, and why he should not be
punished as and for a contempt of the authority of .the court” because
he had failed as receiver to avail himself of the options to purchase the
two 40-acre tracts of land which he had permitted his wife to purchase
at the option prices. Such an order was issued, the receiver answered,
the issues presented were heard and decided on their merits in favor
of the receiver by the court below, Strgng appealed to this court, the
decree in favor of the receiver was affirmed on the grounds (1) that
Strang was estopped by his knowledge of the transaction in December,
1908, and his failure to object to it prior to November 4, 1909, to in-
sist upon his claim, and (2) that he was only a stockholder of the Land
Company, which was the party injured, if any one was, and that he
could not maintain any claim on account of that injury until he first
made an unsuccessful effort to induce the Land Company to prosecute
its claim. Strang filed a petition for a rehearing in this court which
was denied. Strang v. Edson, 198 Fed. 813, 117 C. C. A. 455. He ap-
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plied to the Supreme Court for a writ of certiorari to review the ac-
tion of this court, and the Supreme Court refused to grant it.

On December 11, 1909, the Railway Company filed exceptions to the
final report of the receiver, whereby (1) it sought to compel him to pay
$14,500 becduse, as it alleged, he had compelled it to pay that amount
to obtain an extension of a note, by failing to borrow the full amount
of $350,000 and to issue the receiver’s certificates for that amount, and
by issuing a smaller amount under a contract that the certificates so is-
sued should be prior and senior to any other certificates that should
be subsequently issued, and whereby (2) it sought to compel him to pay
$3,933.64 because, as it alleged, he paid Arnold & Co. that amount more
than they were entitled to receive under their contract for installing
the overhead trolley system. The receiver denied liability for any of
these dmounts. The issues regarding the claims were heard and decid-
ed in the receiver’s favor upon their merits in the court below and on
appeal in this court. Missouri & Kansas Interurban Ry. Co. v. Edson,
198 Fed. 819, 117 C. C. A. 461.

After the litigation of the claims of Strang and the Railway Com-
pany against the receiver which have been described was concluded, the
receiver filed a petition for his final discharge, which had been delayed
during this litigation, and for an allowance to pay the fees of his coun-
sel and his own expenses in defeating these claims. The parties stip-
ulated that the reasonable value of the services of counsel was $2,500,
but the Railway Company opposed any allowance on account thereof,
or on account of the receiver’s expenses in the litigation of those
claims, on the grounds (1) that those services and expenses were not
for the defense or benefit of the trust estate, but for Edson’s personal
defense against charges of personal malfeasance in the administration
of ‘the trust, on account of which he personally would have been liable
and the trust estate would not have been liable, if they had been sus-
tained, and (2) that his allowance of $8,000 for counsel fees was ade-
quate compensation for all the services of his counsel before and
after that date. Testimony was taken on the issues thus made, and the
court below decreed an allowance to the receiver of $2,500 for his
counsel fees and $107 for his expenses. From this decree the Railway
Company has appealed.

[1] In support of their appeal counsel for the company contend that
the allowances of $17,000 for services of the receiver and $8,000 for
the services of his counsel by the decree of October 21, 1909, were in
full payment of all services and expenses of the receiver and his coun-
sel thereafter rendered, as well as of those theretofore rendered, and
that, if this were not so, those allowances gave adequate and ample
compensation for all their services before and after the date of that
decree, so that no more should have been allowed. But neither the
receiver nor the court below had any knowledge or notice on October
21, 1908, when that decree was rendered, of the long and strenuous
litigation against the receiver which Strang and the Railway Company
instituted in the November and December following. The District
Court was of the opinion that the allowances of October 21st were
not made in payment of the subsequent services of counsel for the re-

224 F.—6
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ceiver, and that they did not constitute adequate compensation for those
services together with their services prior to that date. That court
was in a far better situation than this court can be rightly to determine
those questions, because it conducted the receivership proceedings prior
and subsequent to October 21, 1908, and necessarily had.a more inti-
mate and exact knowledge of the character and value of the services
rendeéred than the records can disclose to us. His conclusions upon
these questions, therefore, ought not to be set aside, unless the records
in hand clearly show that they were induced by some error of law or
by some mistake of fact, and a-careful review of these records has
failed to convince us that they were.

Counsel for the company have cited, among others, Speiser v. Mer-
chants’ Exchange Bank, 110 Wis. 506, 86 N. W. 243, Fidelity Ins. Trust
& Safe Deposit Co. v. Roanoke Iron Co. (C. C)) 91 Fed. 19, 21, Bur-
roughs v. Toxaway Co., 185 Fed. 435, 441, 107 C. C. A. 505, 511, Peo-
ple v. New York Building Loan Banking Co. (Sup.) 117 N. Y, Supp.
" 450, 454, Barker v. Southern Building & Loan Ass’'n (C. C.) 181 Fed.
636, 638, and Farmers’ Loan & Trust Co. v. Green, 79 Fed. 222, 226,
24 C. C. A. 506, and the opinions in these cases have been examined and
considered. In reliance upon them counsel contend that no allowance
may lawfully be made and paid out of the trust estate in the hands of
the court below for the services of receiver’s counsel defending him
against the claims of Strang and the Railway Company.

They invoke the general rule that each litigant must pay his own
counsel fees and that he cannot be permitted to impose the burden
of them upon his opponent, whether that opponent be a private individ-
ual or an estate held in trust for one or many beneficiaries. ‘There is,
however, another rule of at least equal dignity, the rule that a receiver
or trustee appointed by a court to hold in trust and administer the prop—
erty of parties within its jurisdiction is empowered to employ counsel,
not only to bring suits and litigate claims for and against the estate,
but also to defend himself against claims and suits growing out of acts
done or omitted by him in good faith as receiver, and that in the set-
tlement of his accounts he is entitled to the allowance and payment
out of the funds or property of the trust estate of the reasonable fees
of such counsel for their services. The former rule is not controlling,
and the latter governs the disposition of the questions which this case
presents.

It is a well-established principle of equity that where one voluntarily
goes into a court of equity, takes the risk of litigation upon himself,
and recovers a fund in which others are entitled to share, he is enti-
tled to payment of the fees of his counsel out of the fund before its dis-
tribution. Counsel cite this principle, and argue that, since the defeat
of the claims against the receiver neither recovered nor protected any
fund in which the beneficiaries of the trust estate in the receiver’s hands
were interested, he is entitled to no allowance on account of the serv-
ices of his counsel in defeating the charges against him. But the prin-
ciple invoked is inapplicable. The cases in which allowances may be -
lawfully made out of the trust fund for the services of counsel for a
receiver are not limited to those in which those services have effected



AMISSOUGRI & K. I. RY. CO. V. EDSON 83

a recovery of a fund or the protection or preservation of the trust es-
tate. They include cases in which legal services are rendered to de-
fend receivers against actions for torts as well as upon contracts,
against actions in which they are defeated, as they often are in suits
on account of personal injuries caused by their negligence in the oper-
ation of railroads, and as they sometimes are in actions for breach of
contracts, as well as against actions in which they are successful. They
include, and they ought to include, all cases arising out of acts done or
omitted by receivers honestly and in good faith in the exercise of the
authority derived from their appointment and in an honest endeavor
to discharge their duties as officers of the courts.

And here is the answer to the contention that the claims defeated
by the services of counsel for the receiver were not claims against the
trust estate, but claims against the receiver as an individual. It may
be that, if these claims had been well founded, Mr. Edson would have
been personally liable for the damages which Strang and the Railway
Company alleged were sustained by the trust estate on account of the
acts and omissions charged against the receiver. But a receiver, an
officer of the court, is human and liable to err, and if he makes an
honest mistake, or in good faith commits an error, that fact ought not
to, and does not, deprive him of the right fo the services of counsel at
the expense of the trust estate to protect him personally, as well as
as an officer, against excessive liability. He is entitled to the services
of counsel at the expense of the estate to defend him personally against
the unduly injurious effect of all his honest acts or omissions in the
exercise of the powers of his office. Opinion of Mr. Justice Bradley
in Cowdrey v. Railroad Co., 6 Fed. Cas. 660, 663, 664; opinion of Mr,
Justice Paxson in Biddle’s Appeal, 83 Pa. 340, 346, 24 Am. Rep. 183;
Thome v. Allen (Ky.) 70 S. W. 410, 412; Lycan v. Miller, 56 Mo. App.
79, 85.

[2] Finally, counsel argue that the receiver’s omission to exercise
the option held by the Land Company to purchase the two 40-acre
tracts, which he permitted his wife to buy at the option prices, was a
breach of trust and of duty, and that it is fatal to his claim for an al-
lowance for the services of his counsel in defeating the charges against
him. They insist that his omission to pwrchase for the trust estate and
his allowance of the purchase by his wife was a corrupt and fraudulent
transaction, intended by him to take from the trust estate and to transfer
to his wife a pecuniary benefit. If this statement of the transaction
were clearly established by the proof, no allowance for counsel fees to
defend the receiver against the claim of the Railway Company on ac-
count of that transaction ought to be or would be allowed to him or
paid out of the trust estate. But although, on account of the moral
‘obligation not to place himself in a position which may excite a con-
flict between self-interest and integrity, it is a breach of trust and of
duty for a receiver or trustee to buy for himself, or for his wife or
friend, property of a trust estate in his control, it does not follow from
such a transaction that the receiver or trustee was guilty of any fraudu-
lent or dishonest intent therein, for such a transaction works a breach
of trust and of duty when done with an honest, as well as when com-
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mitted with a fraudulent and corrupt, intent. A fraudulent intent or
a dishonest purpose is not to be presumed The legal presumption is
that men, officers of courts, as well as private citizens, intend to heed
the moral and the civil law and faithfully to dlscharcre their duties.
At the time of the transaction under consideration it was uncertain
whether or not the operation of the railroad could be made remunera-
tive or successful, and the value of the land under the options was in
large measure dependent upon the future answer to that question. Its
operation under the motor car system had been unsuccessful, it would
be many months before the trolley system could be substituted, and
what its operation would thereafter produce was unknown. A careful
consideration of the record and of the situation of the parties at the
time of the transaction has failed to convince that the receiver was
guilty of any bad faith or fraudulent intent therein, and it is certain
that he was guilty of no such intent or purpose in the transactions on
which the claims of the Railway Company were based, on account of
which at least a part of the allowance for fees and expenses was made.

The conclusion is that there was no error or mistake in the decree
which allowed them. Let that decree be affirmed.

GLASER, KOHN & CO. v. UNITED STATES.:
'(Circuit Court of Appeals, Seventh Circuit. May 20, 1915.)
No. 2151,

1. Foobp &»2—REGULATIONS—CONSTRUCTION.
Food and Drugs Act June 30, 1906, c. 3915, 34 Stat. 768 (Comp. St. 1913,
§§ 8717-8728), should be construed in the light of its purpose, to secure the
purity of food and drugs, and to inform the purchasers of what they are
buying, and as between the dealer, to whom the purity of food is guaran-
teed, and the manufacturers, the act throws the ultimate responsibility
on the manufacturers, and the act should be interpreted, if reasonably
possible, so as to carry out this purpose.
[I2d. Note.—TFor other cases, see Food, Cent. Dig. § 2; Dec. Dig. &=2.]

2, FooD &»18—REGULATIONS—CONSTRUCTION— ‘CONTINUING GUARANTY.”

Food and Drugs Act, § 9 (Comp. St. 1913, § 8725), providing that no

. dealer shall be prosecuted under the act when he can establish a guar-
anty signed by the wholesaler, jobber; manufacturer, or other party from
whom he purchases articles to the effect that the same is not adulterated
or misbranded and that the guaranty, to afford protection, shall contain
the name and address of the party making the sale of the article to the
dealer, includes continuing guaranties, as well as those given at the time
of a sale and in reference to specific goods; and a guaranty of a manu-
facturer that all goods furnished a wholesale dealer “hereafter will com-
ply with the Food and Drugs Act” until notice of revocation is a *‘continu-
ing guaranty,” sufficient under the section, and the guaranty attaches to
‘every item of sale made by the manufacturer to the wholesaler until the
guaranty is revoked, and it furnishes a basis for an information against
the manufacturer for selling an adulterated article of food, since where,
by the terms of a written guaranty, it appears that the parties look to a

&—=For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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future course of dealing for an indefinite time, or a succession of credits
to be given, it should be deemed a continuing guaranty.

[Ed. Note.—For other cases, see Foud, Cent. Dig. § 20; Dec. Dig.
&=18.

For other definitions, see Words and Phrases, Second Series, Continu-
ing Guaranty.]

3. GUARANTY C=27—LETTERS OF GUARANTY—CONSTRTUCTION.

A letter of guaranty should receive a liberal, fair, and reasonable inter-
pretation, and attain the object designed and the purpose to which it is
applied.

[I“d. Note.—For other cases, see Guaranty, Cent. Dig. § 28; Dec. Dig.
&==21.]

4, CRIMINAL Law ¢&=1159—EVIDENCE—SUFFICIENCY.

Though expert opinion should be received with caution, it is within the
province of the jury to determine its weight; and a conviction, sustained
by opinion evidence not inherently impossible nor improbable, together
with other evidence, will not be disturbed.

[Ed. Note.—For other cases, see Criminal Law, Cent. Dig. §§ 3074-3083;
Dec. Dig. ¢&=1159.]

5. Foop ¢&=14—INTERSTATE COMMERCE—STATUTORY REGULATIONS—VIOLATION
—AcTS CONSTITUTING,

A manufacturer, who delivers adulterated food to a wholesaler with
knowledge that the latter is engaged in interstate commerce, is within
the Food and Drugs Act, punishing the sale and delivery in interstate
commerce of adulterated food.

[Ed. Note.—For other cases, see Food, Cent. Dig. §§ 10-13; Dec. Dig.
&=14.

What constitutes a violation of pure food regulations, see note to Brina
v. United States, 105 C. C. A. 539.]

In Error to thé District Court of the United States for the Eastern
Division of the Northern District of Illinois; Kenesaw M. Landis
Judge.

Glaser, Kohn & Co., a corporation, was convicted of selling adulter-
ated food, and it brings error. Affirmed.

On or about January 15, 1907, plaintiff in error executed and delivered to
Steele-Wedeles Company, of Chicago, I1l, a guaranty in writing signed by it,
which guaranty reads: ]

“Steele-Wedeles Co., City—Gentlemen: Replying to your favor 10th inst.,
would say we hereby guarantee that all goods as furnished you hereafter will
comply with the Food and Drugs Act of June 30, 1906, with the understand-
ing, however, that if we at any time use labels or packages furnished by you,
or gotten up as per your instructions, we shall not be responsible for the form
or wording of the same, but only guarantee that goods covered by same are not
adulterated. It is expressly understood that the above shall hold good until
notice of revocation be given in writing.

“Truly yours, o Glager, Kohn & Co.,
“G. D. Glaser, Pres”

Afterwards, and on or about September 15, 1910, and while said guaranty,
by its terms, was in full force, plaintiff in error sold and delivered to said
Stecle-Wedeles Company two dozen jars of preserves, described as “llerald
Brand Fruit Preserves Blackberry Flavor, Apple Preserves 4%, Blackberry
Preserves 269" which jars of preserves Steele-Wedeles Company shipped in
interstate commerce from Chicago to Rock Springs, in the state of Wyoming,
on or about October 14, 1910. On or about October 20, 1910, an inspector of
the United States Bureau of Chemistry purchased a sample of these preserves
and sent the same, properly sealed, to the Bureau of Chemistry of the Depart-

3
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ment of Agriculture, where it was duly examined by experts on or about
December 8, 1910, who pronounced the sample analyzed to contain mold, and
to be partly decomposed, and made from partly decomposed fruit. Thereafter
the United States filed its information, containing six counts, against plaintift
in error, of which only the fourth count is here involved, which charges plain-
tiff in error with unlawfully knowingly selling and delivering to Steele-Wedeles
Company the said jars of preserves, contrary to the provisions of the so-called
Pure Food Law of the United States, approved June 30, 1906, entitled “An
act for preventing the manufacture, sale or transportation of adulterated or
misbranded or poisonous or deleterious foods, drugs, medicines and liquors,
and for regulating traffic therein, and for other purposes,” in that said jars
of preserves, when and where they were so sold and delivered, were an adul-
terated article of food within the meaning of the act, and consisted in part of
decomposed vegetable substance, and further charging that Steele-Wedeles
Company shipped said jars contrary to law, by way of a common carrier in
interstate commerce to Rock Springs, Wyo., as aforesaid, basing said informa-
tion upon said guaranty as having been given and received under the terms
of section 9 of said act of June 30, 1906.

On the trial the formal facts were stipulated into the record, and evidence
of the condition of the preserves when delivered to Steele-Wedeles Company
was introduced. This evidence consisted of the opinions of experts, based on
the conditions found at the time of the Washington analysis, that the fruit
was partly decomposed, not only at that time, but also at the time of the
sale and delivery by defendants to Steele-Wedeles Company. Plaintiff in error
offered no evidence, but saved exceptions to the introduction of the said letter
of guaranty and to the sufficiency of the expert testimony. At the close of the
evidence plaintiff in error moved the court to direct the jury to find plaintiff
in error not guilty, which motion the court denied, and an exception was
taken. Exception was also taken to that part of the court’s instruction which
charged the jury that the said guaranty was a legal guaranty.. The jury
found plaintiff in error guilty, and the court assessed a fine of $200 and costs,
to reverse which sentence. this writ of error was sued out.

The errors relied on are: (1) The court held that the alleged guaranty was
legal and sufficient to hold plaintiff in error under said section 9. (2) The evi-
dence was insufficient to show that the preserves were adulterated at the
time they were delivered to Steele-Wedeles Company.

Thomas E. Lannen, of Chicago, Ill,, for plaintiff in error.
Frederick Dickinson, of Chicago, Ill., for defendant in error.

Before BAKER, KOHLSAAT, and MACK, Circuit Judges.

KOHLSAAT, Circuit Judge (after stating the facts as above).
[1-3] Section 9 of the act approved June 30, 1906, reads as follows,
viz.:

“Sec. 9. That no dealer shall be prosecuted under the provisions of this
act when he can establish a guaranty signed by the wholesaler, jobber, manu-
facturer, or other party residing in the United States, from whom he purchases
such articles, to the effect that the same is not adulterated or misbranded
within the meaning of this act, designating it. Said guaranty, to afford pro-
tection, shall contain the name and address of the party or parties making
the sale of such articles to such dealer, and in such case said party or parties
shall be amenable to the prosecutions, fines and other penalties which would
attach, in due course, to the dealer under the provisions of this act.”

It will be seen that this section does not, in terms, seem to compre-
hend a general continuing guaranty, but seems to app]y to the spemﬁed
article contemplated at the time. Such, indeed, is plaintiff in error’s
contention. That construction, however, is narrow, and not in accord
with the spirit of the, act, which should be construed in the light of its.
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purpose, as said by the Supreme Court in McDermott v. Wisconsin,
228 U. S. 115-128, 33 'Sup. Ct. 431, 433 (57 L. Ed. 754, 47 L. R. A.
[N. S.] 984, Ann. Cas. 1915A, 39), “and of the power exerted in its
passage.” This purpose the court, in United States v. Antikamnia
Co., 231 U. S. 654665, 34 Sup. Ct. 222, 225 (58 L. Ed. 419, Ann. Cas.
1915A, 49), declares “is to secure the purity of food and drugs and to
inform purchasers of what they are buying. Its provisions are directed
to that purpose and must be construed to effect it.” -As between a
dealer, to whom the purity of the goods is guaranteed, and the manu-
facturer, who has the better opportunity of ascertaining the facts, the
act aims to throw the ultimate responsibility on the latter, and it should
therefore be interpreted, if reasonably possible, so as to carry out this
purpose to the fullest extent. In our judgment it is therefore not only
a fair, but the most reasonable, construction of the act to include with-
in the scope of section 9 continuing guaranties, as well as those given
at the time of the sale and in reference to specific goods. The belated
position of plaintiff in error as to the meaning of the statute with re-
gard to a continuing guaranty comes to us undermined with its earlier
construction, contained in the letter wherein it says, “We hereby guar-
antee that all goods as furnished you hereafter will comply,” etc., and
“it is expressly understood that the above shall hold good until notice
of revocation be given in writing.” There is no reason in law for the
claim that a continuing guaranty is invalid.

When by the terms of a written guaranty it appears that the par-
ties look to a future course of dealing for an indefinite time, or a suc-
cession of credits to be given, it is to be deemed a continuing guaranty.
Am. & Eng. Ency. of Law (2d Ed.) vol. 14, p. 1139. Letters of guar-
anty should receive a liberal, fair, and reasonable interpretation, so as
to attain the object for which the instrument is designed and the pur-
pose to which it is applied. Lawrence v. McCalmont, 2 How. 426449,
11 L. Ed. 326. We are clearly of the opinion that the letter of January
15, 1907, constituted a good, valid, and sufficient guaranty under the
provision of said section 9, and that said guaranty attached to every
item of sale made by plaintiffi in error to Steele-Wedeles Company,
after the sale thereof until revoked in accordance with the terms there-
-of, and that it furnished a basis for the filing of the information against
plaintiff in error herein.

[4] With regard to the sufficiency of the proof to sustain the verdict
of the jury to the effect that the preserves in question were adulterated
at the time they were delivered to Steele-Wedeles Company, and not
prepared in accordance with said act of June 30, 1906, we find no such
situation as would warrant us in substituting our opinion for that of
the jury. While expert opinion evidence should be received with cau-
tion, it 1s solely within the province of the jury to determine its weight.
They saw and heard the witnesses. In cases such as this much of the
evidence must necessarily be opinion evidence. In the present case
there is nothing in the evidence inherently impossible, or even improb-
able. The error is not well assigned.

[5] With regard to the objection that the transaction does not, so
far as plaintiff in error is concerned, come within interstate commerce,
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plaintiff in error does not in its brief include it among the errors relied
on. We are, however, satisfied that the point is not well taken. Steele-
Wedeles Company was a wholesale grocer engaged in interstate com-
merce, as plaintiff in error well knew. By selling and delivering the
preserves to that corporatlon upon the térms of the guaranty, it delib-
erately placed them in interstate commerce channels.

The judgment of the District Court is affirmed.

YORK v. UNITED STATES.
(Circuit Court of Appeals, Eighth Circuit. May 19, 1915.)
No. 4300.

(Syllabus by the Court.)

1. WITNESSES €=201—PRIVILEGED COMMUNICATION—ATTORNEYS.

Confidential information, which a client is induced to give to his attor-
ney by that relation, which is relevant to the subject of the latter’s profes-
sional engagement, and necessary and proper to enable him to perform his
office of attorney in relation fo that subject, is a privileged communica-
tion, which he may not be required to disclose.

[Ed. Note.—For other cases, see Witnesses, Cent, Dig. §§ 754, 755; Dec.
Dig. &=201.]

2. WITNESSES &2199—“PRIVILEGED COMMUNICATION”—ATTORNEYS.

Indispensable elements of a “privileged communication” between attor-
ney and client are (1) the professional relation of attorney and client at the
very time the communication is made, (2) the making of the communica-
tion on account of that relation, and (3) the necessity or relevancy of the
communication to the subject of the attorney’s professional engagement
in order to enable him to use his ability, skill, and learning in the dis-
charge of his office as attorney in relation thereto.

[Ed. Note—TFor other cases, see Witnesses, Cent. Dig. §§ 749-751, 766,
767; Dec. Dig. €=199.

For other definitions, see Words and Phrases, First and Second Series,
Privileged Commumcatlon]

3. WITNESSES &=206—PRIVILEGED COMMUNICATION—ATTORNEY AND CLIENT—
PRESENCE OF THIRD PERSON.

The presence of a third party at the time of a communication between
client and attorney, particularly if he is an opposing party, indicates that
the communication is not privileged or confidential.

[Ed. Note.—For other cases, see Witnesses, Cent. Dig. §§ 761, 764, 765;
Dec. Dig. ¢=206.] .

In Error to the District Court of the United States for the South-
ern District of Iowa; Smith McPherson, Judge.

G. H. York was convicted of inducing a woman to go from one
state to another in interstate commerce, for immoral purposes, and
brings error. Reversed and remanded, with directions to grant a new
trial.

G. M. Tripp, of Colfax, Iowa (Tripp & Tripp, of Colfax, Iowa, and
Parsons & Mills, of Des Moines, Iowa, on the brief), for plaintiff in
error.

Claude R. Porter, U. S. Atty., of Centerville, Iowa.

&=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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Before SANBORN and CARLAND, Circuit Judges, and AMIDON,
District Judge.

SANBORN, Circuit Judge. The plaintiff in error, the defendant
below, was indicted, tried, convicted, and sentenced to imprisonment
for a year and a day on the charge that he induced and caused Mrs.
Jackson to go from Kansas City, Mo., in interstate commerce as a
passenger on a train of the Chicago Great Western Railroad Com-
pany, a common carrier, to Des Moines, Jowa, for the purpose of pros-
titution, debauchery, and other immoral purposes. There was evi-
dence at the trial that in April, 1913, Mrs. Jackson was living in
Kansas City, Mo., that on April 11, 1913, and again on December 1,
1913, the defendant and Mrs. Jackson were registered, and occupied
rooms together, at the Savery Hotel in Des Moines; that the dead
body of one Wheelock was found in or near Des Moines about Decem-
ber 2, 1913, and some suspicion arose that the defendant had killed
him on the night of December 1, 1913. There was also evidence that
Mrs. Jackson, in order to protect him from a possible charge of man-
slaughter or murder, had told the coroner and the district attorney at
Des Moines that he spent the night with her at the Savery Hotel.
There was evidence that on April 17, 1913, she went from Kansas
City to Des Moines. She testified that the defendant asked her to go
to Des Moines, and sent her $15 between July, 1912, and April, 1913,
and that afterwards in August, 1913, she moved to Des Moines and
went into the millinery business there. The defendant testified, on the
other hand, that he never asked her to come to Des Moines and never
sent her a dollar. The uncontradicted testimony of Mrs. Jackson
-and Mr. Mulvaney was that, some time after Mrs. Jackson had told
the coroner and district attorney that the defendant spent the night of
December 1, 1913, with her, she went to Mr. Mulvaney, who was, and
for some time had been, the attorney of the defendant, and who she
knew was his attorney, told him that her business was gone, and asked
him whether or not she should return to Kansas City; that some time
afterwards she went to Kansas City, was thereafter arrested on a cer-
tain Friday, and released on the following Monday. After Mrs. Jack-
son had testified that the plaintiff in error had paid her $15 between
July, 1912, and April, 1913, and asked her to go to Des Moines in
April, 1913, she testified that on the Monday after her arrest Mr.
Mulvaney came to the jail where she was confined and got her released,
that she knew Mrs. Monday, the police matron there, and that Mrs.
Monday was present part of the time when she had a talk with Mr.
Mulvaney. Her cross-examination then proceeded in this way:

“Q. Didn’t you say there to Mr. Mulvaney, in the presence and hearing of
Mr. Gresham and Mrs. Monday, the police matron, that Mr. York had never
given you any money to come to Des Moines; that Mr. York had never fur-
nished you transportation from Kansas City to Des Moines? A. No, sir; I
don’t remember anything of that kind. Q. Or that in substance? A. No,
sir. Q. Didn’t you further state, in the presence of Mr. Mulvaney, Mr. Gres-
ham, and Mrs. Monday, that Mr. York didn’t have anything at all to do with
your coming from Kansas City, Mo., to Des Moines, Iowa; that you came

of your own free will and at your own expense? A. If I said anything of that
kind, it was in August; for I did come here at that .time of my own free
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will and expense, when I moved here. Q. Did you not say to them that Mr.
York never had contributed any money, and that when you came you al-
ways came of your own free will and at your own expense? A. No, sir. Q.
And that you came up here to go into the millinery business?” .

After the testimony for the government had been closed, Mr. Mul-
vaney testified on behalf of the defendant that he lived in Des Moines,
that he was the defendant’s attorney, that Mrs. Jackson knew he was
the defendant’s attorney, and for that reason came to him to ask about
her going to Kansas City, that he went to Kansas City after her ar-
rest there, as the defendant’s attorney, to secure her release, that he
did not go there to consult Mrs. Jackson, or as her attorney to pro-
cure her release, that he did not have any conversation with her about
getting her release, that after he had obtained permission for her re-
lease from the United States marshal and the chief of police he talked
with Mrs. Jackson in the presence of the officers, and thereupon the
court below sustained the objection that the conversation referred to
in the following questions constituted a privileged communication and
was therefore not competent evidence:

“Q.* * * TIsitorisitnota fact thatin that conversation in the jail there
in Kansas City, Mo., in the presence of Mrs. Monday, the police matron, and
Officer Gresham of the police force of Kansas City, Mrs. Jackson said to you
in substance that Mr. York never sent her any money to come to Des Moines
at any time, and that she came to Des Moines on her own business? * * =
I will' ask you whether it was after she had been released that you talked
with her as York’s attorney and had the conversation I have just asked about.”

[1-3] “The general rule” said Mr. Justice Story in Chirac v. Rei-
nicker, 11 Wheat. 278, 294, 6 L. Ed. 474, “is not disputed that confi-
dential communications between client and attorney are not to be re-
vealed at any time. The privilege, indeed, is not that of the attorney,
but of the client; and it is indispensable for the purposes of private
justice. Whatever facts, therefore, are communicated by a client to
counsel, solely on account of that relation, such counsel are not at
liberty, even if they wish, to disclose; and the law .holds their testi-
mony incompetent. The real dispute in this case is whether the ques-
tion did involve the disclosure of professional confidence.” And that
is the question in the case at bar. Indispensable elements of"a privi-
leged communication between attorney and client are: (1) The pro-
fessional relation of attorney and client at the very time the communi-
cation is made (Harless v. Harless, 144 Ind. 196, 41 N. E. 592, 594;
Brady v. State, 39 Neb. 529, 532, 533, 58 N. W. 161; Farley v. Pee-
bles, 50 Neb. 723, 728, 70 N. W. 231; Turner’s Estate, 167 Pa. 609,
610, 31 Atl. 867); (2) the making of the communication on account of
that relation (Chirac v. Reinicker, 11 Wheat. 278, 294, 6 L. Ed. 474);
and (3) the necessity or relevancy of the communication to the sub-
ject-matter of the attorney’s engagement, in order to enable him to
- use his ability, skill, and learning in the discharge of his office of at-
torney in relation thereto. 1 Greenleaf on Evidence (16th Ed.) § 244;
jones on Evidence (2d Ed.) § 751; Denunzio’s Receiver v. Scholtz,
117 Ky. 182, 77 S. W. 715, 716, 4 Ann. Cas. 529.

The evidence rejected was proper impeaching testimony, unless it
constituted a privileged communication. It was therefore competent,
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unless the evidence in the case when the communication was rejected
established the fact that it possessed the three essential elements of the
confidential communication. Did it establish that fact? MMrs. Jackson
testified that she came to Des Moines in August, 1913, and went into
the millinery business; that some time after December 1, 1913, she
had given up that business; that she knew Mr. Mulvaney was the
attorney of the defendant; that she went to him at Des Moines, “and
employed him as my lawyer. I knew Mr, Mulvaney was York's attor-
ney, went to see him, told him my business in Des Moines was gone,
and asked him about going to Kansas City.,” She did not testify that
she employed him in regard to any other matter than the question
whether or not, in view of the loss of her business, she should return
to Kansas City. Mulvaney testified that afterwards, when at Kansas
City he procured her release from arrest, and when thereafter the
communication in question was made by her, he had gone there and
procured her release as the attorney for the defendant; that he did
not go there to consult Mrs. Jackson, did not procure her release as
her attorney, and did not have any conversation with her in connec-
tion with her release. One or two perfons besides Mrs. Jackson and
Mr. Mulvaney were present when the communication rejected was
made, and the presence of a third party, particularly if he is an op-
posing party, indicates that the communication is not confidential or
privileged. 1 Greenleaf on Evidence (16th Ed.) § 246; Goddard v.
Gardner, 28 Conn. 172, 174, 175; People v. Buchanan, 145 N. Y. 1,
26, 39 N. E. 846; Hummel v. Kistner, 182 Pa. 216, 37 Atl. 815, 816;
Wyland v. Griffith, 96 lowa, 24, 27, 64 N. W. 673; David Adler &
Sons Clothing Co. v. Hellman, 55 Neb. 266, 75 N. W. 877, 883. There
is no escape from the conclusion, when the evidence in this case is
carefully considered and analyzed, that there was no substantial testi-
mony at the trial that the relation of attorney and client existed be-
tween Mrs. Jackson and Mr. Mulvaney at the time of the communica-
tion, that the communication was made by Mrs. Jackson on account
of that relation, or that it was either necessary or relevant to the sub-
ject-matter of any such relation between them, or to its consideration
or treatment. The communication rejected, therefore, was not priv-
ileged, and it was a fatal error to deny the defendant an opportunity
to prove it.

This conclusion renders it unnecessary to consider other questions
discussed by counsel in their briefs. Let the judgment below be re-
versed, and let the case be remanded to the court below, with directions
to grant a new trial.
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In re FINKS.
(Circuit Court of Appeals, Sixth Circuit. June 30, 1915)
No. 2635.

1. BANRRUPTCY @&=»268—SALES—INJURY TO PROPERTY—IAABILITY OF PUR-
CHASER.,

Bankr. Act July 1, 1898, c. 541, § 70b, 30 Stat. 565 (Comp. St. 1913, §
9654), provides that property of a bankrupt estate shall not be sold
otherwise than subject to the approval of the court for less than 75 per
cent. of its appraised value. A bankrupt’s property was sold for $1,800.
less than 75 per cent. of the appraised valuation, and thereafter and
before the confirmation of the sale was so damaged by a flood as to be
worth only $150. Held, that this loss was not sustainable by the pur-
chaser, since a loss occurring between a judicial sale and its confirma-
tion cannot be visited upon the purchaser, especially as the confirmation
of a judicial sale involves the exercise of judicial discretion, and it
would be an improper exercise of such discretion to confirm the sale
after the property has been substantially destroyed by an act of God and
without the purchaser’s fault.

[Ed. Note.—For other casas, see Bankruptcy, Cent. Dig. §§ 372-379;
Dec. Dig. ¢=268.]

_ 2. JUDGMENT &=273—ENTRY NuUNc Pro TUNC.

The principle on which judgments nunc pro tunc are sustained is that
such action is necessary in furtherance of justice, and to save a party
from unjust prejudice through delay caused by the act of the court or
the course of judicial procedure, and the delay in entering the judgment
must either be solely the fault of the court, or at least not attributable
to the laches of the par‘ty in whose favor the practice is resorted to.

[Ed. Note.—For other cases, see Judgment, Cent. Dig. §§ 525-541; Dec.
Dig. ¢=273.]

3. BANKRUPTCY &=264—SALE—CONFIRMATION—ENTRY NUNG Pro TuUNC.

On the day the sale of a bankrupt’'s property for less than 75 per
cent. of its appraised value was had, the trustee reported to the referee,
who told him that the sale would be confirmed, and directed the trustee’s
attorney t¢ prepare the appropriate entry. A memorandum of the entry
was left at the referee’s office by the attorney, but was not signed by the
referee, because of his absence from his office until after the property was
damaged by a flood. The purchaser had no notice or knowledge of the
referee’s statement that the sale would be confirmed. Held, that the
order of confirmation could not be treated as made of the date of the
sale and subsequently entered nunc pro tunc in order to make the pur-
chaser bear the loss, as the failure to enter the order on that date was
pot due to the court's fault or to its inadvertence, but was more properly
due to the'delay of the attorney in failing to draft it and have it entered.

[Ed. Note-—For other cases, see Bankruptcy, Cent. Dig. §§ 368, 369;
Dec. Dig. ¢=264.] '

Petition to Revise an Order of’the District Court of the United
States for the Southern District of Ohio; Howard C. Hollister, Judge.
" In the matter of Fried Bros., bankrupts. On petition by Ralph
B. Finks, trustee, to revise an order reversing an order of the referee.
Affirmed.

John Dineen, of Dayton, Ohio, for petitioner.

Henry Bentley, of Cincinnati, Ohio, for respondent.

Before WARRINGTON and KNAPPEN, Circuit Judges, and EV-
ANS, District Judge.

@&=For other cases see same topic & KEY-NUMBER {n all Key-Numbered Digests & Indexes
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PER CURIAM. This is a proceeding to revise, in matter of law,
the action of the District Court reversing the referee’s action holding
a purchaser of goods at the trustee’s sale guilty of contempt in not
paying the balance of the purchase price.

The purchaser bid $1,800 for the stock (women’s apparel), and this
was the highest bid. It was, however, less than 75 per cent. of the
appraised valuation, and thus the sale was ineffective until actually
confirmed by the referee. Bankruptcy Act, § 70b. The sale was had
March 22, 1913, and was reported to the referee that day. No formal
order of confirmation was entered until April 5th. ‘Meanwhile the
Dayton flood occurred, so damaging the property that it brought, un-
der sale by agreement (without prejudice), but $150. The question is,
on whom must the loss fall—on the trustee, representing creditors,
or on the purchaser?

[1] The rule is settled by the better weight of authority that a
loss occurring between the sale and its confirmation cannot be visited
upon the purchaser at the judicial sale. Ex parte Minor, 11 Vesey,
Jr., 559, 562; Taylor v. Cooper, 37 Va. 317, 319, 34 Am. Dec. 737.
It is also settled that the confirmation of a judicial sale involves the
exercise of judicial discretion. Tennessee v. Quintard (C. C. A. 6)
80 Fed. 829, 835, 26 C. C. A. 165, and cases there cited. And clearly
it would be an improper exercise of judicial discretion to confirm the
sale in question after the property had been substantially destroyed
by the “act of God” and without the fault of the purchaser. The
order of confirmation was therefore improper, and the purchaser
wrongfully held in contempt for failing to pay the balance of the pur-
chase price, unless there was an effective confirmation previous to
the flood. The trustee stands, and must stand, upon such alleged
prior confirmation.

[2] His claim is that the confirmation was legally and finally made
March 22d, and that the entry of April 5th was merely nunc pro
tunc, and so related back to the date of actual confirmation. If the
premises are correct, the conclusion follows. The underlying princi-
ple on which judgments nunc pro tunc are sustained is that such ac-
tion is’ necessary in furtherance of justice and in order to save a party
from unjust prejudice through a delay caused by the act of the court
or the course of judicial procedure. In other words, the practice is
intended merely to make sure that one shall not suffer for an event
which he could not avoid. 1 Black on Judgments, §§ 126-137. The
delay in entering must either be solely the fault of the court, or, at
least, not attributable to the laches of the party in whose favor the
practice is resorted to.

[3] As applied to the circumstances here existing, the entry of the
nunc pro tunc judgment necessarily presupposes an actually pre-exist-
ing judgment which has failed of entry. The record before us, which
is thought to evidence an actual confirmation by the court on March
22d, is this: The report of the referee to the District Court states
that, “at the time this sale was reported to the referee, he confirmed
it and directed the trustee to furnish an entry. The sale had been
conducted apparently in conformity to law, and the trustee was able



04 224 FEDERAL REPORTER

to satisfy the referee that he had obtained the best price possible for
it.” 'This statement does not appear under the heading “Findings of
Fact,” but as one of the paragraphs under the title “Conclusions of
Law.”* The following pencil memorandum made by the referee
appears upon the form of entry which was placed on file April 5th:

“This entry was filed in the office of the referee on Monday, March 24, 1913,
but not signed by the referee because of him being out of the city on that
day, and out of his office till April 5th account flood, when it was signed.
Howerver, the sale was reported to the referee on Saturday, the 22d of March,
:tll?z?t atlipgzo’yed, and Mr. Sigler was instructed to prepare appropriate entry at

Mr. Sigler was, presumably, the trustee’s attorney, and it seems to
be conceded that the referee was not in his office on March 24th, when
the memorandum of the entry was left there by the trustee’s attor-
ney. The general rule is that an order takes effect from the time
of its entry, and an appeal does not ordinarily lie from an order un-
til it is entered; it is otherwise where the order is announced in open
court and is -understood by the parties, and the failure to enter re-
sults from clerical oversight. In this case, the more natural infer-
ence from this record is that, while the referee announced his ap-
proval of the sale and in that sense confirmed it, it was not under-
stood that the order was regarded as then and there entered; on
the contrary, such entry was purposely delayed until the trustee’s
attorney should draft a form of entry. The latter seems to have
taken upon himself that duty, and later performed it. The failure
to enter on March 22d was thus not, as between the court and the
trustee, the fault of the former, and certainly not due to the court’s
inadvertence. It was more properly due, as between the court and
the trustee, to the delay of the latter’s attorney in failing then and
there to draft an order and have it entered. The purchaser was not
notified of the confirmation, either actually or constructively, as would
naturally be the course taken if the action was regarded as a definite
and formal confirmation of the purchase and sale. To treat the or-
der in question as one actually made on March 22d, and entered on
April 5th, nunc pro tunc as of the earlier date, is not in furtherance
of justice, but would result in injustice; for it is not claimed that the
purchaser at the trustee’s sale had any notice or knowledge of the
referee’s action of March 22d, and he was thus in no position to com-
plete the purchase and thereupon take the goods into his possession
and protect them. They remained in the possession of the trustee,
not merely constructively, but actually.

The District Court reached the proper conclusion, and its order
should be affirmed.

1 That the statement so made by the referee that he confirmed the sale at
the time it was reported to him was a conclusion of law, and not a finding
of fact, is further and plainly to be deduced from his certificate, which as
respects the sale merely states: “On March 22, 1913, the trustee reported the
sale of same (stock of merchandise), to the E. & J. Margolis Company, and
the trustee was advised that the referee considered it proper to confirm such
sale, and counsel for the trustee was instructed to prepare an appropriate
entry, which was done, and the entry was left in the office of the referee-on
March 24, 1913, but not signed or docketed by him until April 5, 1913.”
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MOORE v. UNITED STATES.
(Circuit Court of Appeals, Eighth Circuit. May 12, 1915.)
No. 4221,

(Syllabus by the Court.)

1. INDIANS €&38—TUNLAWFUL INTRODUCING—SUFFICIENCY OF FVIDEXCE.

Evidence that intoxicating liquor was found in a defendant’s residence
in the LEastern district of Oklahoma, without any evidence when that liquor
had been brought into that distriet from without the state, or how long it
had been in the district, met by the testimony of the defendant that he had
bought it of a third person and paid him for it at the defendant’s place of
business in that district, that the defendant had not introduced it into
that district, or into Oklahoma, or employed or requested the vendor, or
any one, to introduce it, and that he had not made any prearrangement
with the vendor, or any one, to take or buy it, and by the uncontradicted
testimony of two other witnesses of the defendant’s purchase of the liquor
of the third person and his payment for it, presents no substantial evi-
dence of the charge that the defendant introduced the liquor into the
Eastern district of Oklahoma, or into the state of Oklahoma, from with-
out the state.

[IEd. Note.—For other cases, see Indians, Cent. Dig. §§ 22, 66; Dec. Dig.
€==38. .

Introducing intoxicating liquors into Indian country, see note to Joplin
Mercantile Co. v. United States, 131 C. C. A, 171.]

2. CRIMINAL LAw ©&=1028—APPEAL—PRESENTATION BELOW—SUFFICIENCY OF
EVIDENCE.

In criminal cases, in which the life or the personal liberty of the defend-
ant is at stake, the courts of the United States, in the exercise of a sound
discretion, may notice such a grave error as the absence of substantial
evidence to sustain the conviction, although the question it presents was
not properiy raised in the trial court by motion, request, objection, excep-
tion, or assignment of error.

[Ed. Note.—For other cases, see Criminal Law, Cent. Dig. §§ 2619, 2620 ;
Dec. Dig. €=1028.]

In Error to the District Court of the United States for the East-
ern District of Oklahoma; Ralph E. Campbell, Judge.

“Fannie” M. Moore was convicted of unlawfully introducing in-
toxicating liquors into the Eastern district of Oklahoma, and brings
error. Reversed and remanded for new trial.

S. M. Rutherford, of Muskogee, Okl., for plaintiff in error.
D. H. Linebaugh, U. S. Atty.,, and W. P. McGinnis, Asst. U, S.
Atty., both of Muskogee, Okl.

Before SANBORN, ADAMS, and SMITH, Circuit Judges.

SANBORN, Circuit Judge. [1] The defendant below has sued out
this writ of error to review a judgment that he be imprisoned for two
years and pay a fine of $250, because on October 3, 1913, in the county
of Creek, Okl., in the Eastern district of Oklahoma, he did, as his in-
dictment reads, “introduce and carry into-the county and district afore-
said, from without the said state of Oklahoma, one quart of vinous,
malt, fermented, and intoxicating liquor, to wit, beer and whisky.”

@&=oFor other cases see same topic & KEY-NUMBLER in all Key-Numbered Digests & Indexes
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The evidence on which this judgment rests was, on the part of the
government, that the defendant resided for about 18 months before
October 3, 1913, and on that day resided, at Keifer, in Creek county,
Okl. ; that he was a gambler, and had a room back of a restaurant oper-
ated by W. E. Hoyle, in the town of Keifer, where he carried on his
" business and sold liquor; that on October 3, 1913, the officers searched
his residence, found there and destroyed 3 kegs of whisky and 200 to
300 bottles of beer, which appeared to have been manufactured with-
out the state of Oklahoma. The government introduced no evidence,
and there was none in the case, that the defendant introduced into
Oklahoma, or employed any one to introduce into Oklahoma, this or
any other liquor; and it introduced no evidence tending to show when
this liquor had been introduced into the Eastern district of Oklahoma,
or how long it had been there.

The defendant testified that he did not introduce the liquor into the
Eastern district of Oklahoma, or into the state from without the state;
that he did not send any one for it, or have any prearrangement or ad-
vice with any one that he would take it when it was brought in; that
on October 1, 1913, Ernest Lynch came into Hoyle’s restaurant, where
the defendant was sitting, told him that he had some. liquor to sell,
and asked him if he wanted some, and the defendant told him that
if it was good, and the price was right, he would buy it; that he did
buy it; that he caused it to be delivered at his home; that he had
bought whisky and beer of Lynch several times before when he wanted
it; that he got liquor from others; that Lynch was not a regular hauler
for him, but he hauled liquor in and sold it to any one he could get to
buy it; that he (Moore) got the money out of the safe in the restaurant
where he kept it and paid Lynch, on October 1, 1913, $318 for the’
liquor which he bought on that day; and that the transaction was
had about 9 or 10 in the evening.

The defendant also introduced in evidence the testimony of Hoyle
that Lynch came into his restaurant, where Moore was sitting, on the
evening of October 1, 1913, said he had some whisky and beer to sell,
and asked Moore if he would buy it, that Moore said he would, if it
was the right kind of stuff, and told him to take it up and unload
it, that they went out, but came back later during that evening, when
Moore went to the safe, took out some currency, and paid Lynch $318,
that he was pretty well acquainted with Lynch, that he never knew ex-
actly what his business was, except selling whisky, and that was all he
ever heard of his doing; the testimony of Charles Williams that on Oc-
tober 1, 1913, he had just had his lunch in the restaurant, that Moore
was sitting there reading a paper, when Lynch came in and told Moore
he had a load of whisky he would like to sell him, and Moore answered
that he would take it, if it was good stuff and the price was right,
that they went -out, came back later, Moore went to the safe, took
out some currency, and counted it, and gave to Lynch $318; and the
testimony of Orville Knight that he knew Lynch, that he did not know
what he was doing, that about all the business he had with him was to
get a little liquor of him, that he bought a gallon of whisky of him in
October, when he went fishing over on the Verdix river, and another
gallon about Christmas,
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This was all the material evidence there was in this case. It com-
prises no substantial evidence that Moore ever introduced any liquor
into the county of Creek, or into the Eastern district of Cklahoma,
from without the state of Oklahoma, no evidence how long the liquor
he had had been in the state, or when or by whom it was brought
into the state, and uncontradicted evidence that Moore bought it of
Lynch in the county and district, and paid Lynch, whom he had not
employed to bring it in, and with whom he had made no prearrange-
ment to buy or take it, for it, at his place of business, where he bought
it. The result is that there was no substantial evidence to sustain the
verdict, and the judgment must be reversed. Chambliss v. United
States, 218 Fed. 154, 132 C. C. A. 112; Silva v. United States, 218
Fed. 793, 134 C. C. A. 528; Collier v. United States, 221 Fed. 64, 137
C. C. A. 86. .-

[2] Counsel for the United States have objected to the considera-
tion of the error which has been discussed, and have invoked the gen-
eral rule that the court may not review the existence of evidence to
sustain a verdict, in the absence of a motion or request, after the close
of the evidence, for a peremptory instruction. Rimmerman v. United
States, 186 Fed. 307, 311, 108 C. C. A. 385, 389. But there is an ex-
ception to this general rule. It is that in criminal cases, where the
life, or, as in this case, the liberty, of the defendant is at stake, the
courts of the United States, in the exercise of a sound discretion, may
notice such a grave error as his conviction without evidence to sup-
port it, although the question it presents was not properly raised in the
trial court by request, objection, exception, or assignment of error.
Sykes v. United States; 204 Fed. 909, 914, 123 C. C. A. 205, 210, and
the cases there cited.

Let the judgment below be reversed, and the case be remanded to
the District Court, with instructions to grant a new trial,

ARMSTRONG v. FISHER et al.
(Circult Court of Appeals, Eighth Circuit. May 19, 1915)
No. 137.

(Syldabus by the Court.)

1. BANRKRUPTCY &140—PARTNERSHIP—BANKRUPTCY COURT—JURISDICTION.

Where a partnership composed of two members and one of the mem-

bers are adjudicated bankrupt, and the other member is not so adjudi-

cated, the bankruptcy court may draw to itself and administer the prop-

erty of the latter to the extent necessary to pay the debts of the part-
nership. .

Section 5h of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 547,
[Comp.' St. 1913, § 9589]), is inapplicable to such a case. It is limited in
its effect to cases in which the partnership is not adjudicated bankrupt
and one or more, but not all, the members are so adjudicated.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. § 229; Dec.
Dig. ¢=149.]

&=»For other cases see same topic & KEY-NUMBER jn all Key-Numbered Digests & Indexes
224 F.—T7
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2. BANRKRUPTCY &=28—PARTNERSHIP—SCHEDULE AND INVENTORY.

Under General Order No. VIII (89 Fed. vi, 32 C. C. A. xi), to the effect
that where a partnership and one of its members has been, and the other
member has not been, adjudged bankrupt, the latter is required to file a
schedule of his debts and an inventory of his property within 10 days
after the adjudication.

[Ed. Note—For other cases, see Bankruptcy, Cent. Dig. § 27; Dec.
Dig. €=28.]

3. BANKRUPTCY &=28—PARTNERSHIP—SCHEDULE AND INVENTORY—ORDER TO
FiLE—VALIDITY. ,
The fact that, without complying with General Order No. XXIII (89
Fed. xi, 32 C. C. A. xxvi), the referee made an order on the unadjudicat-
ed member of a partnership, after it and the other member had been ad-
judicated bankrupt, to file the schedule of his debts and the inventory of
his property on or before 19 days after the adjudication, is not fatal to
the order of the court confirming such an order, because the unadjudi-
cated member was required by the bankruptcy law and General Order
No. VIII to make these filings within 10 days after that adjudication.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. § 27; Dec. Dig.
&28.]

Petition to Revise Order of the District Court of the United States
for the District of Kansas; John C. Pollock, Judge.

Petition by T. E. Armstrong against Hugh T. Fisher, as trustee in
bankruptcy, etc., and others, to revise and avoid an order of the Dis-
trict Court. Dismissed.

A. LQQuant, of Topeka, Kan. (W. S. McClintock, of Kansas City,
Kan., on the brief), for petitioner.
T. M. Lillard, of Topeka, Kan., for trustee.

Before SANBORN and HOOK, Circuit Judges, and AMIDON,
District Judge.

SANBORN, Circuit Judge. George H. Fleischman and T. E. Arm-
strong were partners as Armstrong & Fleischman. Fleischman filed
a petition in bankruptcy, and prayed therein that he, the partnershlp,
and T. E. Armstrong individually, be adjudged bankrupts T.
Armstrong demurred to the petition against him individually, his de-
murrer was sustained, and the petition as to him individually was dis-
missed. He answered the petition as to the partnership, Fleischman
demurred to his answer, that demurrer was sustained, and on April 15,
1913, the partnership and the individual, Fleischman, were adjudged
bankrupt. On April 24, 1913, the referee, without notice to Armstrong
and without hearing, ordered him to file with the referee within 10
days a list of his creditors and a schedule of his assets. On a petition
of Armstrong to revise this order, the District Court affirmed it.
Thereupon Armstrong filed a petition to revise and avoid this order
of the court below, and his counsel now contend that this order is
erroneous: First, because the referee gave no notice of the hearing
of the question whether or not he should make this order, failed to
have any hearing upon that question, and failed to recite in the
order anything about the notice or hearing as required by General
Order in Bankruptcy No. XXIII; and, second, because inasmuch as

@&=oFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes



ARMSTRONG V. FISHER 99

Armstrong never consented to the administration of the partnership
property, or his individual property, in bankruptcy, the referee and
the bankruptcy court had no jurisdiction to draw to itself and admin-
ister his individual property, and therefore no jurisdiction to require
~ him to file a list of his creditors or a schedule of his assets.

[1] The second objection raises this question: May a court of
bankruptcy which has adjudged a partnership, composed of two mem-
bers, and one of its members, bankrupt, draw to itself and administer
the property of the other member, and require him to file a list of
his individual creditors and a schedule of his assets? There was a
time when this question was debatable. Vaccaro v. Security Bank, 103
Fed. 436, 442, 43 C. C. A. 279, 285; In re Bertenshaw, 157 Fed.
363, 373, 377,85 C. C. A. 61,71,75, 17T L. R. A. (N. S.) 836, 13 Ann.
Cas. 986. But it is so no longer. The Supreme Court of the United
States has decided that the provision of section 5h of the Bankruptcy
Law (Act July 1, 1898, chap. 541, 30 Stat. 547 [U. S. Comp. Stat.
1913, § 9589, p. 43671), that “in the event of one or more but not all
of the members of a partnership being adjudged bankrupt, the part-
nership property shall not be administered in bankruptcy, unless by
consent of the partner or partners not adjudged bankrupt,” which coun-
sel for the petitioner invoke, is inapplicable to a case of this character,
is limited in its effect to those cases in which one or more but not all
of the partners have been, and the partnership has not been, adjudged
bankrupt, and that, even if such a case as that in hand were governed
by section 5h, the failure of the petitioner to object to the adminis-
tration of the partnership property in bankruptcy and himself to settle .
the partnership business, would estop him from successfully claiming
that his individual estate could not be drawn into and administered.
by the bankruptcy court. Francis v. McNeal, 228 U. S. 695, 700, 701,
33 Sup. Ct. 701, 57 L. Ed. 1029.

[2] As the individual property of the petitioner was subject to ad-
ministration and application by the court of bankruptcy so far as neces-
sary in order to pay in full the partnership debts he was required by
General Order in Bankruptcy No. VIII (89 Fed. vi, 32 C. C. A. xi) to
file a schedule of his debts and an inventory of his property within
10 days after his adjudication in bankruptcy. In re Solomon & Carvel
(D. C.) 163 Fed. 140; In re Junck'& Balthazard (D. C.) 169 Fed. 481;
Dickas v. Barnes, 140 Fed. 849, 851, 72 C. C. A. 261, 263, 5 L. R. A.
(N. S.) 654. ‘

[3] Conceding that in issuing, without notice to the petitioner or a
hearing, its order on him on April 24, 1913, to file a list of his credi-
tors and the inventory of his assets within 10 days thereafter the
referee failed to comply with the provisions of General Order in
Bankruptcy No. XXIII (89 Fed. xi, 32 C. C. A. xxvi), nevertheless,
this mistake is not fatal to the decree of the court below affirming that
" order, because the only effect of the order of the referee was to re-
quire the petitioner to make his filings by May 4, 1913, when section 7
of the Bankruptcy Law and General Order No. VIII required him to
make them on or before April 25, 1913, and error without prejudice
is no ground for reversal.

The petition to revise must be dismissed ; and it is so ordered.
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ARMSTRONG SEATAG CORPORATION v. SMITH'S ISLAND OYSTER CO.
(Circuit Court of Appeals... Second Circuit. May 12, 1915.)
. No. 252.

TrRADE-MARKS AND TRADE-NAMES &=T0—UNFAIR COMPETITION—TAGGING

OYSTERS.

The first company to adopt the practice of marking oysters by affixing
a metal tag to the shell cannot restrain, on the ground of unfair com-
petition, another company from adopting that practice, where the word-
ing and color of the subsequent company’s tag was different from that
of the former, though it was of metal and affixed to the same part of
the shell, and there was some confusion thereby caused to customers,
who erroneously believed all tagged oysters to be those shipped by
the former company.

[Ed. Note.—For other cases, see Trade-Marks and Trade-Names, Cent.
Dig. § 81; Dee. Dig. €=70.

Imitation or simulation of trade-mark or trade-name as unfair com-
petition, see note to John H. Rice & Co. v. Redlich Mfg. Co., 122 C. C.
A, 447.]

Appeal from the District Court of the United States for the South-
ern District of New York.

Charles K. Offield, of Chicago, Ill. (McLanahan, Burton & Cul-
bertson, of Washington, D. C., of counsel), for appellant.
Samuel Owen Edmonds, of New York City, for appellee.

Before LACOMBE, WARD, and ROGERS, Circuit Judges.

WARD, Circuit Judge. This is an appeal from an order of Judge
Hough denying complainant’s petition for a preliminary injunction.
The bill sets forth that Armstrong Bros. were the first persons to
attach a tag to the shell of their oysters as a trade-mark to indicate
their origin; that the tag is a flat octagonal piece of metal bearing the
following inscription, “Seatag Virginia Opyster Armstrong Bros.”
which is fastened into the lower shell near the hinge; that they began
to do this in the season of 1913-14, registering their trade-mark in
the United States Patent Office May 12, 1914; that subsequently they
sold their business of buying, tagging, and selling oysters, together with
the trade-mark, to the complainant. ,

The bill goes on to allege that the defendant in the season of 1914~
15 began to tag its oysters at the same place with a flat triangular piece
of metal bearing the inscription “Smith’s Island Va.”; that it sells
its oysters at a lower price, and that confusion is made by the similarity
of tagging, especially when the tags have been exposed to sea water,
so that the defendant’s oysters may be and have been sold to con-
sumers, who wanted the complainant’s, as and for the complainant’s
oysters. ’

The relief prayed is that the defendant may be enjoined from using
a tag like the complainant’s, or in such a position upon the shells of
the oysters as to mislead the unwary into confusing its oysters with the
complainant’s oysters. The bill proceeds, not upon the technical trade-
mark, but upon unfair competition. Indeed, so far as thé technical

@&==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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trade-mark is concerned, the two tags are so unlike each other in shape
and wording that they are not likely to be confused.

The oysters sold by both parties are sea oysters, coming from the
open sea off the eastern shore of Northampton county, Va. If it
had been usual to tag oysters, no one would have thought the defend-
ant guilty of unfair trade because of what it does. The idea, however,
was a novel one and an excellent advertisement. It appealed strongly
to the consumer, indicating to him that each oyster had been separately
handled, so that it is not surprising that as soon as the complainant
began to use the tag its sales increased enormously. But because their
assignors were the first persons to tag oysters, the complainant cannot
claim a monopoly of doing so; nor a monopoly of tagging them on
the lower shell at the hinge, which is obviously the best place; nor a
monopoly of using metal for the tag. All it has a right to insist upon
is that the defendant shall not tag its oysters in such a way that they
may be substituted for the complainant’s.

We think it quite likely that some confusion has occurred, and will
for a time still occur, although the defendant is acting strictly within
its rights. This is for reasons that would be as likely to cause sub-
stitution of the defendant’s for the complainant’s oysters if they were
sold at or near the same price as vice versa. The chief reason is that
many consumers have supposed, and for some time will continue to
suppose, that there is on the market only one kind of tagged oyster, and
if they see a tag on the shell that they are getting that oyster. This
error is assisted by the no doubt innocent circumstance that the com-
plainant incorporated the word ‘“‘tag” into its trade-mark “Seatag.”
When, however, the habit of tagging oysters becomes better known or
more general, the consumer will learn the various trade-marks, and
will look to see that he gets what he wants. If he does this, there will
be no danger of confusing complainant’s tag with the defendant’s.

The defendant’s business is older and larger than the complainant’s.
It has always sold and advertised, and continues to sell and advertise,
its oysters as “Smith’s Island Oysters.” We do not discover any evi-
dence of fraud, or dishonesty, or unfair dealing in its conduct, and

_therefore the order of the court below is affirmed.

A}

MUTUAL FILM CORPORATION v. CITY OF CHICAGO et al.
H. & H. FILM SERVICE CO. et al. v. SAME.
(Circuit Court of Appeals, Seventh Circuit. May 20, 1915.)
Nos. 2131, 2132.
CONSTITUTIONAL LAW &>90—THEATERS AND SHOWS ¢=2-——REGULATION—CEN-
SORSHIP OF MovING PICTURES.

The Chicago ordinance, prohibiting the exhibition of any moving pic-
ture in any public place without having first submitted the same to the
censorship of the police, does not violate Const. U. S. Amend. 1, or Const.
I11. art. 2, § 4, guaranteeing freedom of speech, of the press, and of pub-
lication, or Const. U. S. Amend. 14.

[Ed. Note.—For other cases, see Constitutional Law, Cent. Dig. § 172;
Dec. Dig. &=90; Theaters and Shows, Cent. Dig. § 2; Dec. Dig. &=2.]

@&=»>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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Appeals from the District Court-of the United States for the East-
ern Division of the Northern District of Illinois; William H. Seaman,
Judge.

Separate suits by the Mutual Film Corporation and by the H. &
H. Film Service Company .and others against the City of Chicago and
others. From decrees of the District Court denying preliminary in-
junctions, complainants appeal. Affirmed.

Walter N. Seligsberg, of New York City, and John H. S. Lee, of
Chicago, Ill., for appellants.
George L. Reker, of Chicago, Ill., for appellees. -

Before BAKER and KOHLSAAT, Circuit Judges, and LANDIS,
District Judge.

KOHLSAAT, Circuit Judge. Appellants filed their respective bills
in the District Court, asking the court to declare the ordinance of said
city which prohibits the exhibition of any moving picture in any pub-
lic place in the city of Chicago witheut having first submitted the same
to the censorship of the police thereof, to be in contravention of amend-
ments 1 and 14 to the federal Constitution and also of section 4, arti-
cle 2, of the Constitution of the state of Illinois, and therefore null
and void, and for other relief. The former clauses need not be recited
here. The latter, so far as pertinent here, reads as follows:

“Fvery person may freely speak, write and publish on all subjects, being re-
sponsible for the abuse of that liberty.”

" On application made to the District Court for a preliminary injunc-
tion, based upon the bill and affidavits produced, the motion was de-
nied. Whereupon these appeals were taken. Appellants respectively
assign as error the said several orders of the District Court refusing
to grant the injunction in limine. The records raise no question of
jurisdiction.

Since the submission of these causes, and on February 23, 1915, the
Supreme Court of the United States, in the cases of Mutual Film Cor-
poration v. Industrial Commission of Ohio et al, 236 U. S. 230, 35
Sup. Ct. 387, 59 L. Ed. —, Id., 236 U. S. 247, 35 Sup. Ct. 393, 59
L. Ed. —, and Mutual Film Corporation of Missouri v. George H.
Hodges, Governor of the State of Kansas, et al,, 236 U. S. 248, 35
Sup. Ct. 393, 59 L. Ed. —, has décided the questions herein pre-
sented, and has held that statutes and ordinances such as is herein as-
sailed, involving the identical questions, are not amenable to the ob-
jections herein raised against them and constitute a valid exercise of
the police power under constitutional inhibitions practically synony-
mous with those of Illinois.

The decree of the District Court is therefore affirmed.
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HALL v. REYNOLDS et aL.}
In re LEWIS PTUB. CO.
(Circuit Court of Appeals, Eighth Circuit. May 24, 1915.)
No. 154.

1. BANKRUPTCY &=489—PETITION TO REVISE ORDER OF DIsTRICT COURT—
REVIEW.
The appellate court, on petition to revise under Bankr, Act July 1, 1898,
c. 541, § 24b, 30 Stat. 553 (Comp. St. 1913, § 9608), is limited to questions
. of law only, and it cannot review findings of fact made by the District
Court.
[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. § 915; Dec.
Dig. ¢&=439.]

2. BANKRUPTCY &=440—PETITION TO REVISE ORDER OF DisTRICT COURI—
REVIEW.

An allowance by the District Court for the services of two attorneys
of petitioning creditors instituting involuntary bankruptey proceedings
involves only questions of fact as to whether the allowance is a reasonable
compensation for the services, and whether the services are of such a
nature that the allowance should be apportioned by the court, and a peti-
tion to revise the allowance will be denied.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. § 915; Dec.
Dig. ¢&==440.

Appeal and review in bankruptcy cases, see note to In re Eggert, 43
C.C A 9] :

Petition to Revise Order of the District Court of the United States
for the Eastern District of Missouri; Elmer B. Adams, Judge.

Petition by Claud D. Hall to revise an order of the District Court,
‘afirming an order of the referee in bankruptcy allowing the petitioner
and S. H. King a fee jointly for their services as attorneys for peti-
tioning creditors instituting involuntary proceedings in bankruptcy
against the Lewis Publishing Company, bankrupt. Petition denied.

Claud D. Hall, of St. Louis, Mo., in pro. per.

W. C. Marshall and W. W. Henderson, both of St. Louis, Mo., for
respondent King.

Stern & Haberman and Eugene H. Angert, all of St. Louis, Mo., for
respondent Reynolds. :

Before TRIEBER and REED, District Judges.

PER CURIAM. [1] It is the settled rule of this court, based upon
decisions of the Supreme Court, that in a petition to revise, under the
provisions of section 24b of the Bankruptcy Act, the power of the ap-
pellate court is limited fo questions of law only, and it cannot review
findings of facts made by the District Court. In re Rosser, 101 Fed.
562, 41 C. C. A. 497; In re Baum, 169 Fed. 410, 94 C. C. A. 632;
In re Frank, 182 Fed. 794, 105 C. C. A. 226; Johansen Bros. Shoe
Co. v. Alles, 197 Fed. 274, 116 C. C. A. 636.

[2] As the only questions involved in this proceeding are questions
of fact, whether the allowance made was a reasonable compensation

@&=oFor other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
1 Rehearing denied July 9, 1915,
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for the services rendered, and whether the services rendered by the
two attorneys were of such a nature that the allowance to them should
be apportioned by the court, there are no questions of law for this court
to revise.

The petition is denied.

In re KOBRE et al.
(Circuit Court of Appeals, Second Circuit. March 9, 1915)
' Nos. 200-202.

BANKRUPTCY &6)—PARTNERSHIPS—DETERMINATION OF MEMBERSHIP.
Various orders made in bankruptcy proceedings against related part-
nerships, determining who were members of such partnerships, considered
and affirmed.
{Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. §§ 51-53, 56;
Dec. Dig. ¢=969.]

Petitions to Revise and Appeal from the District Court of the Unit-
ed States for the Eastern District of New York.

In the matter of Max Kobre and Moses Ginsberg, individually and
as copartners doing business as Max Kobre’s Bank, 1783 Pitkin avenue
(Brownsville), Brooklyn, alleged bankrupts; also, Max Kobre and
Sarah Kobre, partners, doing business as Max Kobre’s Bank, Williams-
burg and Manhattan, alleged bankrupts, and Max Kobre and Sarah
Kobre, alleged bankrupts. On appeals and petitions to revise by Bessie
Weinstein, petitioning creditor, to review certain orders. Affirmed.

See, also, 224 Fed. 106.

Three banking institutions were conducted in New York City under the
name of “Max Kobre’'s Bank.” The parent bank was on Canal street, Manhat-
tan, with two branches in Brooklyn—one at Williamsburg and the other at
Brownsville. Each was conducted as a separate institution, although the
banks at Canal street and Williamsburg were clearly under the same owner-
ship, which at least up to the spring of 1914 was that of Max Kobre and Sarah
Kobre, his wife, as partners. The Brownsville Bank was established in 1906,
with Moses Ginsberg as manager. It had no independent capital, but con-
ducted business on its deposits and its connection with the Canal Street Bank.
In 1914, a petition in bankruptcy was filed in the Southern District of New
York against Max Kobre and Sarah Kobre as partners and as individuals.
Two petitions were also filed in the Eastern district—one against Max Kobre
and Moses Ginsberg as partners in the Brownsville Bank, and one against
the same defendants as general partners in all the banks. In the first pro-
ceeding it was shown that Ginsberg had been in sole charge and the ac-
tive manager of the Brownsville bank since it was established, subject per-
haps to a general supervision by Max Kobre; that, while he was known to
the public as manager only, he had received an increasing share of the
proﬁts his share in 1913 being one-half, amounting to $23,000; that the re-
maining profits were divided between Max Kobre and Sarah XKobre. On such
facts Judge Chatfield held that Max Kobre, Sarah Kobre, and Ginsberg were
partners in the Brownsville Bank, and directed that Sarah Kobre be made
a party defendant. In the second proceeding, the question of Ginsberg’s gener-
al partnership was submitted to Judge Veeder on evidence showing, in addition
to the above facts, that in the spring of 1914 there was talk of such a part-
nership between Max Kobre and Ginsberg, Mrs. Kobre to retire from the busi-
ness, and that during the foliowing three months Ginsberg spent consider-

&==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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able time at the Canal Street and Williamsburg Banks, examining their books
and business, and that he gave directions for changes in certain accounts
and methods of transacting business therein and between the two banks.
On the other hand, it was shown that at Ginsberg's request his attorney pre-
pared a partnership agreement which was submitted to Max Kobre; that,
while both parties expected the partnership to be formed, Kobre objected to
the terms of the agreement, and it was-never signed by either party; also,
that the directions given by Ginsberg respecting the business of the other
banks were not carried out, some of them being countermanded by Kobre.
On such evidence the court held that no partnership was actually formed,
but that the acts of Ginsberg were explained by his expectation that one
would be formed when the parties agreed on its terms and by his desire to
that end to learn the condition of the other banks, and tbat the only part-
ners in the Canal Street and Williamsburg Banks were Max and Sarah Kobre.
On application therefor, Judge Chatficld made an order consolidating the
second proceeding with that against the Kobres in the Southern district.
From these several orders, a petitioning creditor in the second proceeding.
who had been permitted to intervene in the first proceeding, appealed and
also filed a petition to revise.

In the first of these proceedings, Judge Chatfield held that Max Kobre and
Moses Ginsberg were copartners doing business as Max Kobre’s Bank at
Brownsville, in the borough of Brooklyn.

In the second, Judge Veeder held that Max Kobre and Sarah Kobre were
copartners (and the only copartners), doing business as Max Kobre’s Bank in
Williamsburg, Brooklyn, and at 41 Canal street, Manhattan, New York City.

In the third, Judge Chatfield consolidated the two proceedings in bankrupt-
¢y, one as to the business conducted in Willlamsburg, the other as to the busi-
ness conducted in Manhattan.

By appeals and petitions to revise it is sought to reverse these decisions.

Morrison & Schiff (Leo Oppenheimer, of counsel, and Sidney Ross-
man, on the brief), for appellants.

Leon Sanders (L. E. Schlechter, of counsel), amicus curie for and
on behalf of Samuel Pecker and others.

Simon & Weinstein, for appellees Joseph Kline and others.

Solomon S. Schwartz (James A. Sheehan, of counsel), for inter-
vening creditors.

S. A, Telsey, for other appellees.

Before LACOMBE, WARD, and ROGERS, Circuit Judges.

PER CURIAM. The petition to revise in the Brownsville pro-
ceeding is brought by Bessie Weinstein, one of the petitioning credi-
tors in the other proceedings. We think she had no right to intervene
in the first proceeding, nor to review the order made therein. How-
ever, as the throwing out of her petition would probably only lead to
a re-presentation of the same questions subsequently by some one
else, we think it best to dispose of them on the merits.

We concur fully with Judge Veeder’s reasoning and conclusion ; no
one seems to dispute the proposition that Max and Sarah were part-
ners, and there is certainly nothing in the evidence which would sus-
tain a finding that, in the general business of Max Kobre’s bank, con-
ducted in Williamsburg or Manhattan by Max and Sarah, Ginsberg
was a partner.

The testimony as to the Brownsville Branch, however, is quite differ-
ent. Ginsberg was apparently the moving spirit of that branch, manag-
ing the business and regulating the affairs; moreover, concededly, he
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shared in the profits. That by itself might not be sufficient, but would
be conclusive if he also shared in the losses. Of course, when no
losses were made there would be none for him to share. But in one
year there was a loss. Instead of charging that up to the firm of
Max and Sarah, and leaving Ginsberg free to divide the profits of the
next year, the loss was carried along and half of it paid the next year
by taking it from his share of the profits for that year. There seems
to be every element present to make out partnership, except the signa-
ture of written articles. We fully concur with Judge Chatfield in his
finding that Ginsberg was a partner in this Brownsville Branch.

We are also satisfied that the order of consolidation was a proper
one.

The three orders are affirmed.

1n re KOBRE et al.
(District Court, BE. D. New York. May 10, 1915.)

1. BANKRUPTCY &=54—INSOLVENCY—"“FAIR VALUATION” OF PROPERTY—REAL
ESTATE.

The “fair valuation” of real estate for the purpose of determining in-
solvency under Bankr. Act 1898, c. 541, § 1a(15), 30 Stat. 544 (Comp. St.
1913, § 9585), where no definite market value can be established and ex-
pert testimony must be relied on, is the amount which the property.
ought to give to a going concern as a fair return, if sold to some one
who is willing to purchase under ordinary selling conditions, and not
what it might probably bring at a forced sale or an auction sale.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. §§ 54, 84, 85;
Dec. Dig. &=54.

For other definitions, see Words and Phrases, First and Second Series,
Fair Value.]

2. BANKRUPTCY @&>54—INSOLVENCY—FAIR VALUATION OF PROPERTY—MORT-
GAGE SECURITIES.

The fair valuation of mortgage securities held by a bank, in determin-
ing the question of insolvency in bankruptey proceedings, is to be based
on what could be realized therefrom by the bank as a going concern in
the usual .course of business, and not the so-called market. value which
could be obtained by treating them as quick assets.

[Ed. Note.—For other cases, see Bankruptey, Cent. Dig. §§ 54, 84, 85;
Dec. Dig. €==54.]

3. BANKRUPTCY &02—PARTNERSHIP—ACTS OF BANKRUPTICY.

Where a partnership as such is found insolvent at the time of the
comimission of acts which are specified in the statute as acts of bank-
ruptcy, such acts constitute acts of bankruptcy as to the partnership, but
would not be such as to a solvent partner whose estate is sufficient to
meet the partnership deficit.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. § 57; Dec.
Dig. ¢&=62.]

4. BANKRUPTCY &=54—PARTNERSHIP—INSOLVENCY.

No partnership can be compulsorily adjudicated a bankrupt in which
any partner appears to be solvent to the extent of having a surplus of
property over his personal debts and those for which he is liable as a
member of the firm.

[Ed. Note—For other cases, see Bankruptcy, Cent. Dig. §§ 54, 84, 85;
Dec. Dig. &=54.]

@=>For other cases see same topic & KEY-NUMBER ip all Key-Numbered Digests & Indexes
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5. BANRRUPTCY &>54—PARTNERSHIP—SOLVENT AND INSOLVENT PABRTNERS—
CONSENT TO ADJUDICATION.

Where a partnership as such is insolvent, as are two of tne three
partners, while the assets of the solvent partner, although sufficient in
amount at a fair valuation are admittedly or probably, as administered

. in bankruptey, insufficient with the partnership assets to pay all the
partnership debts in full, under Bankr. Act 1898, § 5h (Comp. St. 1913, §
9589), and with the consent of the solvent partner, the firm and the
other two partners may be adjudicated bankrupt and the firm and indi- .
vidual assets all administered by the bankruptcy court; the solvent part-
ner being permitted to share in such administration by his appointment
as a trustee. .

[Ed. Note—For other cases, see Bankruptey, Cent. Dig. §§ 54, 84, 85;
Dec. Dig. ¢=54.]

In the matter of Max Kobre, Sarah Kobre, and Moses Ginsberg,
copartners doing business as Max Kobre’s Bank, alleged bankrupts.
Adjudication against the partnership and Max Kobre and Sarah Kobre
individually.

See, also, 224 Fed. 104, — C. C. A, —.

Carmody, Blauvelt & Kellogg, of New York City (A. G. Thorne,
of counsel), for Max Kobre and Sarah Kobre.

Samuel A. Telsey, of Brooklyn, N. Y. (I. R. Oeland, of New York
City, of counsel), for Ginsberg.

Simon & Weinstein, of Brooklyn, N. Y. (Abraham H. Simon, of
Brooklyn, N. Y., of counsel), for petitioning creditors.

Solomon S. Schwartz, of Brooklyn, N. Y., for intervening creditors.
. Joseph Goldstein, of Brooklyn, N. Y., for intervening creditors.

Morrison & Schiff, of New York City (I. D. Morrison, of New York
City, of counsel), for intervening creditors. )

Albert A. Levin and Jacob A. Freedman, both of Brooklyn, N. Y.,
for intervening creditors. '

Leon Sanders, of New York City (L. E. Schlechter, of New York
City, of counsel), for Canal Street creditors.

Jeremiah T. Mahoney, of New York City, for the receiver and for
the Superintendent of Banks.

CHATFIELD, District Judge. The changing situations presented
with almost every hearing in this case require frequent recurrence to
the fundamental relations of the parties and the bearing of those re-
lations upon the evidence with respect to the questions under consider-
ation at the moment.

The original petition, filed in the Southern district of New York, the
residence of Max Kobre and Sarah Kobre; alleged them to be copart-
ners and insolvent. The first petition in this district alleged the same
parties to be copartners and insolvent. The next petition in this dis-
trict alleged one Moses Ginsberg to be a partner with Max Kobre, and
Sarah Kobre was not included as a partner. This petition was limited
to the institution known as the Brownsville Branch of Max Kobre’s
Bank. Yet another petition was filed alleging that Max Kobre, Sarah
Kobre, and Moses Ginsberg were insolvent and were copartners in the
Brownsville Branch, the Williamsburg Branch, and even in the busi-

@=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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ness in New York, which was affected by the petition filed in the South.
ern district. )

It immediately appeared upon the taking of testimony that the busi-
ness had been started in the Southern district of New York, at the
Canal Street Bank, by Max Kobre, and that later his wife had been
joined as a partner but with an apparently limited share in the pro-
ceeds of the business. It then appeared that Ginsberg, who had been
. suspected of, and charged with, acts indicating a proprietary interest
in or concealment of the property of the Brownsville Branch, and in
certain funds of the New York Bank, which had been transferred to
Brooklyn for investment, had acted like a partner as well as manager,
and in ways justifiable only upon an apparent showing of insolvency.
These transactions would not bear scrutiny if the bank was plainly
insolvent and if Ginsberg were acting for his own interest or that of -
Kobre rather than for the depositors.

It appeared that the Brownsville Branch had been started with no
capital whatever; that all the work had been done by Ginsberg, except
for purely casual and nominal conference with Kobre, and with ac-
quiescence by Ginsberg in such matters as Kobre insisted upon, i. e.,
the retention of one Frankel as a clerk, the making of a loan to one
Oppenheim, and occasionally a real estate investment which Ginsberg
was indifferent to, but in which Kobre took particular interest. Gins-
berg soon began to share the losses and each year to insist upon a
greater share of the profits.

It appeared that the profits of this institution were figured out by
determining at the end of the year the amount which might, as it were,
be used for the purpose of dividends. From this, $2,000 was paid to
Mrs. Kobre (it does not appear whether she received anything at all
from Canal Street), and then Max Kobre and Moses Ginsberg divided
the balance, giving Ginsberg the least amount which he would take.
Usually considerable adjustment was necessary to reach a satisfactory
basis to stand as the arrangement for the succeeding year.

By 1913, Ginsberg was demanding an equal share in this balance,
and by 1914 he finally was recognized as having equal rights with
Kobre. In the meantime, he had changed from a straight salary to a
drawing account, and the intervention of the new banking law of the
state of New York caused an entire change in the situation.

None of the banks had its surplus or assets properly safeguarded
for the benefit of the depositors. Kobre considered himself the owner,
and Ginsberg considered that his control over much of Kobre’s prop-
erty furnished security to'Brownsville. The bank account used for
extraordinary needs was in Kobre’s name, and he made withdrawals
therefrom which have not been explained and which depleted the
Brownsville institution. Ginsberg had a power of attorney over this
account and used it when he needed funds for investments.

Upon these facts, the question of partnership having been deter-
mined by a holding that Moses Ginsberg was a partner in the Browns-
ville Bank, and also that the Brownsville Bank had been conducted by
Kobre and Ginsberg as an entirely separate institution from the bank
in New York, and there being no apparent difficulty in separating the
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two institutions, the issue of solvency in Brownsville became of more
importance.

An appeal to the Circuit Court of Appeals from the holding that
Ginsberg was a partner in the Brownsville institution, and a petition
to review the order of the court directing him to defend the action as
a partner, was heard in conjunction with an appeal from another order
of this court consolidating the petition filed in this district against the
\Villiamsburg Branch, but denying that petition for consolidation so
far as Brownsville was concerned, and also from an order determin-
ing that Ginsberg was not a partner in the New York bank. 224 Fed.
104, — C. C. A, —.

In the testimony leading up to these determinations, it has appeared
that Ginsberg had entered upon the books of the Brownsville Bank
valuations for the real estate (held by the bank as an institution) large-
ly in excess of the figures previously shown upon those books as the
cost price thereof. Ginsberg had also had prepared partnership agree-
ments with Mr. Kobre, under which he and Kobre were to become
partners in all the institutions on equal terms. It appeared that Mrs.
Kobre was to retire from the business and to receive certain real es-
tate in lieu of any claim of dower in the properties in which her hus-
band might be interested as a partner.

In the meantime Ginsberg had gone over to the Canal Street institu-
tion in the latter part of May and in the month of June, 1914, and in
anticipation of July 1, 1914, when the new banking law went into effect,
had been arranging matters with the evident idea that if he shared
the responsibilities of a partner, in case the new agreement went
through, he should have control of the assets, and that those assets
should be so shown upon the books as to prove the solvency of the
three institutions, and so that he (Ginsberg) should receive proper com-
pensation for the work which he expected to undertake in managing
the institutions. He also invested large amounts in real estate for the
New York bank.

He had previously reached the point of an equal share in Brownsville,
which was apparently making money. He was insisting upon an equal
share in the‘entire institution, while Kobre was seeking to satisfy Gins-
berg and to obtain the benefits of the Brownsville assets, in order to
- make a showing of solvency in the Canal Street Bank, but yet to also
persuade Ginsberg to give up his one-half share in Brownsville, and to
be satisfied with a one-third share in the whole for the increased work
and trouble of what might not furnish an increased amount of profit.

Pending the hearing of the petitions to review, and assuming that
a further hearing of the issue and a final adjudication in bankruptcy
or dismissal of the petition against one or all of the alleged bankrupts
might present an entirely different record than that which the inter-
vening creditor sought to have reviewed at that time, the petitioning
creditors, who were claiming Ginsberg to be a partner, insisted upon
proceeding with the hearings to’determine the insolvency of the
Brownsville Bank and consequent commission of acts of bankruptcy
therein.
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It then became apparent that Max Kobre, who had offered a com-
position in the Southern district of New York, in which he purposed
using the Brownsville assets, -was unable to show any condition ap-
proaching solvency in the Canal Street institution by itself. The dis-
appearance of the assets of that institution and of those withdrawn
from Brownsville by Kobre have not been explained, and we have
nothing to do with that question in this case.

Mrs. Kobre appeared to have no assets except the house in'which she
lived, so far as this record was concerned, and the answer of Mr.
Kobre having been withdrawn for the purpose of presenting the offer
of composition, the offer of composition having failed, and the answer
of Kobre having been reinstated only to the extent of allowing him
to participate in the hearing of the issues in connection with the an-
swer interposed by Ginsberg, it was admitted upon the. record that
the individual properties of Mr. and Mrs. Kobre in the Canal Street
Bank would fall far short of paying its debts, and that their liabilities
could not be met from their share of the assets of Brownsville, even
in case Brownsville should be shown to be solvent, with a surplus large
enough to partially overcome the déficit. of Canal Street.

It also appeared that the completion of the arrangement by which
Ginsberg was to become a partner in the entire institution had been
prevented, even if it might otherwise have occurred, by the effect of
a run upon other banks on the East Side of Manhattan, which resulted
in the visit of the Superintendent of Banks of the state of New York
to all of the Kobre institutions and his taking charge thereof upon
August 3, 1914.  Since that time the Superintendent of Banks, as re-
ceiver appointed by this court, has had charge of the assets of the
Brownsville Bank and of the Canal Street Bank, so far as they were in
possession of the Brownsville Bank in this district.

The further taking.of testimony upon the issue of insolvency pro-
ceeded before the argument of the appeals above referred to, and be-
fore the determination thereof. It appeared from the testimony that
Moses -Ginsberg not only controlled and managed the affairs of the
Brownsville Bank, but that he, with the acquiescence of Mr. Kobre,
held himself out to the public as having a personal interest therein.
The transactions ratified by both were conducted by Mr. Ginsberg as
principal, but always apparently with an accounting to the bank and
for the benefit thereof. The management of certain properties and
investments from New York were conducted by Ginsberg individually,
and corporations were formed for the development and sale of prop-
erty in which Kobre and Ginsberg were equally interested, but which
again were entered upon the books of the Brownsville Bank, were
there treated as matters which that bank must account for, and in
which the individual responsibilities of Kobre and Ginsberg were actu-
ally involved, even though the name of “Moses Ginsberg, manager of
the Brownsville Branch” (like that of a managing partner), kept from
public gaze the real relations of the parties.

It has appeared from the testimony that a certificate was filed by
Max Kobre and his wife, that they were doing business as copartners
in the Brownsville Branch, and that this certificate was filed long after
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the branch was opened and after Moses Ginsberg was sharing in the
profits and losses.

It happens that no losses, in the ordinary sense, have occurred, and
that in but one year had it been necessary to deduct any items for fail-
ure to show a net profit over expense in the preceding year. But such
deductions as were made, even for expenses in running the bank, were
shared proportionately by both men and would have been shared by
Mrs. Kobre if her interest had not been fixed in amount. No certifi-
cate was ever filed in behalf of Moses Ginsberg, doing business under
any name, and the question of partnership seems not to have been dis-
cussed between the two men until Moses Ginsberg was needed by
Kobre in New York.

The testimony taken on the hearing with respect to solvency has
further shown many additional instances where Brownsville and Canal
Street have accorded favors to one another, but where their actual
business transactions have been as strictly conducted and expenses or
charges as accurately entered up as if they had been institutions con-
ducted under a separafe bank charter. Moses Ginsberg looked after
the assets in which he was having a share as jealously, so far as allow-
ing Canal Street to have any claim thereon, as he would if a certifi-
cate had been on file in the county clerk’s office showing his equal
ownership therein.

It further appeared that certain items in the books of the Canal
Street Branch, for which corresponding real estate properties and se-
curities were not physically evidenced in the Canal Street Branch, and
_certain moneys expended by Kobre (to replace which he was anticipat-
ing profits from the increase of value in the real estate held for him
by Brownsville) were actually entered in the Canal Street books after
the first visit of the Superintendent of Banks and by a telephone con-
versation (traced to Kobre alone) corresponding charges against
Brownsville, or credits to Canal Street, were entered upon the books
of the Brownsville Branch, either just before or just after the visit of
the superintendent.

These charges have been disavowed by Mr. Ginsberg, who testified
that he had no knowledge thereof, although one of the bookkeepers
testified that Ginsberg instructed him to make some of the charges.
This testimony, however, was not persuasive and showed even more
distinctly the separate nature of the institutions and the difference of
Ginsberg’s interest in Brownsville from his prospective connection with
New York.

It has ultimately become apparent that, so far as the business of
Brownsville was concerned, Ginsberg treated its assets, excepting those
in the possession of Kobre, as if they were his own, but always with
an eye to their use for the Brownsville Bank. His control thereof
was in every respect that of a partner or owner, and the effect
of the advertisements, which continued up to August, 1914, and the
nominal conduct of the business by Ginsberg as manager, apparently
were exploited so as to call attention to the well-known name of
“Kobre” and to the local reputation of Ginsberg, as the two elements
going to make up the solidity of the business which Ginsberg managed.

Much testimony was devoted to following up certain properties or
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classes of assets, and some of these must be referred to later. Va-
rious appraisals were presented, using as a standard the list of proper-
ties and the general alignment of assets made by the Banking Depart-
ment upon the closing of the bank on August 3, 1914.

It appeared in the course of the hearing that Mrs. Kobre had never
been served with a subpcena in this proceeding because of the reported
surrender by her of all claim to any partnership assets and her
supposed lack of property as an individual. But when it became ap-
parent that Mrs. Kobre was, so far as the creditors were concerned, at
least a nominal partner, and that she was a necessary party to the bank-
ruptcy proceedings, she was brought in upon a proper petition, inter-
posed an answer raising the issues of insolvency, etc., and facilitated
the conduct of the case to a legal conclusion.

The taking of testimony terminated upon the 23d of February, 1915,
since which time the writing out of the minutes and submission of
briefs has been going on.

Upon the 19th day of April, 1915, exhibits were presented and added
to the record, by order of the court, showing that upon the 24th day
of December, 1912, Max Kobre and Sarah Kobre entered into a
formal partnership agreement with relation to Canal Street, Browns-
ville, and Williamsburg, by which Mrs. Kobre was to become a limited
partner and-to release all claims of dower in the properties of the
partnership. This also provided for her rights in case 6f Kobre’s
death, and this seems to have been one of the purposes of the agree-
ment. It was pursuant to the terms of this agreement that the certif-
icate was filed by Max Kobre and his wife in the county clerk’s office
of Kings county, showing their partnership also and their doing of
business in the name of “Max Kobre’s Bank, Brownsville Branch.”
But, at the time when Ginsberg was negotiating with Kobre to become
a general partner in the three institutions, Mrs. Kobre agreed to release
her interest in the partnership properties and to withdraw from her
limited partnership therein, to release her claim of dower in any prop-
erty held by the institutions known as “Max Kobre’s Bank,” and also
to take in return therefor the house in which she lived.

It appears that upon the 3d of July,-1914, Mrs. Kobre executed the
papers by which she released her interest in the partnership and her
claim to any of the business properties, and in one of these papers she
declared Max Kobre to be the sole owner of the banking business
- known as “Max Kobre’s Bank.” This agreement was drawn by the
attorney for Mr. Ginsberg and was subsequent to the time when Gins-
berg is claimed by the New York creditors to have become a partner
in all three institutions, but long before any suggestion that he was
in fact responsible to the creditors of Brownsville as a partner in that
branch.

On the 30th of July, 1914, Max Kobre deeded to his wife, by an in-
strument recorded in section 7, Liber 172, p. 180, register’s office of
New York county, upon the 10th of August, 1914, the house in which
they were living, and thus apparently concluded, so far as he and she
were concerned, the transaction by which she ceased to share in the
profits or losses of the partnership, if the institutions were solvent.
It is evident that as against creditors these papers make no difference,
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and that the proceedings in this district, including Mrs. Kobre as a
partner but leaving open for consideration in the bankruptcy proceed-
ings in the Southern district the determination of the validity of the
conveyance to her, show the correct idea of the rights of the parties
from the standpoint of their creditors.

At the close of the entire case, motion was made on behalf of the
alleged bankrupts to dismiss the proceeding, because of the claimed
solvency of the Brownsville Bank or the partnership of Kobre and
Ginsberg therein, and because of the alleged failure of the creditors
to show any independent act of bankruptcy which would give the bank-
ruptcy court jurisdiction. Subsequently Ginsberg withdrew the mo-
tion to dismiss if he should be held to be the solvent partner in an in-
solvent bank.

The creditors have presented numerous acts which would be suffi-
cient to constitute an act of bankruptcy if insolvency be predicated.
They have shown what would be preferences, and what would be
apparent concealment of assets with intent to hinder the creditors, if
insolvency be admitted or shown. But treating Brownsville as a sep-
arate institution, and with an admission or finding of solvency, no
one of these acts would be a sufficient cause for jurisdiction in bank-
ruptcy, and the issue therefore narrows down to the question of in-
solvency alone.

But, as a result of the evidence upon this issue of insolvency, a
number of complications are presented. No party to this proceeding
has attempted to claim solvency for the Canal Street Bank as inde-
pendent of Brownsville, nor for Max Kobre and Sarah Kobre as part-
ners in Brownsville, even if their interest in the properties of the
Brownsville Bank be used for the payment of their debts from the
Canal Street Branch, over and above the assets thereof.

It is therefore beyond dispute that Max Kobre and Sarah Kobre, so
far as their creditors are concerned, must be adjudged insolvent as
individuals in the proceeding in this district. If Sarah Kobre can show
a withdrawal from the business and an entire accounting for any as-
sets for which she is responsible to the business, prior to the 3d of
August, the ultimate effect would be to relieve her from the proceed-
ings, but not to change the result.

The Brownsville institution was either solvent or insolvent upon
August 3, 1914, the date as of which all computations are made.
Moses Ginsberg is admitted to be solvent so far as his debts outside
of those of the Brownsville Bank are concerned, and he has assets ad-
mitted by himself, and not disputed by the- creditors, amounting in
value to $40,000.

There is a suggestion in the testimony that other assets are available
to Ginsberg; but, even though the creditors might realize upon those
assets, they cannot be used by Ginsberg to show solvency, when he
disputes the existence of such assets, and we therefore have the sum
of $40,000 as the total of his contribution in passing upon the question
of solvency.

The finding of acts of bankruptcy, therefore, cannot be made against
Ginsberg as an individual or apart from his transactions as partner.

224 F.—8
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As a partner, even though able to pay his own individual debts, the
commission of acts of bankruptcy depends upon the solvency of the
partnership. What would be the result of such acts, as well as the
effect of Ginsberg’s solvency as an individual, and the showing which
would be made by applying his assets to the payment of partnership
debts, will be considered later.

A determination of the condition of the partnership and a valuation
of its assets and liabilities are necessary as premises for further con-
sideration. [Here followed itemized statements of assets and liabili-
ties at the valuations claimed by the different parties in interest, which
are summarized below.] \

The foregoing table follows the classification of assets and liabilities
used by the Superintendent of Banks in making his inventory which
was intended to show the condition of the bank at the close of busi-
ness on August 3, 1914.

There has been included in the first column of this statement thé
amount of all items as to which no question is raised, and such parts
‘of certain other items as are admitted by the various parties hereto
to be correct according to the books of the bank or the testimony in
the case. This column contains also items from the superintendent’s
statement for the values of the real estate, and of the mortgages held
by the bank. As to these items, the parcels and the mortgages included
have been agreed upon, and it is admitted that the figures shown by
the Superintendent of Banks is a correct arithmetical total of the
parcels included by him, at the amounts shown by his appraisal. But
each party has included in his own valuation either additions or deduc-
tions, as the case may be.

The second column shows items entirely omitted in the compilation
by the Superintendent of Banks, but which the various creditors and
the alleged bankrupts agree should have been included. '

The third column of assets sets forth the additional amounts which
the alleged bankrupts, Kobre and Ginsberg, seek to have added to the
assets.

The fourth column shows the claims of the petitioning creditors
with respect to the same items, and also the deductions from the real
estate and mortgage valuations claimed by the petitioning creditors.

The fifth column shows the claim of one of the intervening creditors,
who agrees with the Superintendent of Banks as to the valuation of
the real estate, but makes a different reduction in the valuation of the
commercial paper and of the bonds and mortgages. He also adds two
items shown by the testimony to have been paid to or used for the bene-
fit of the Brownsville Bank from the cash account of the Canal Realty
Company which was transferred to Brownsville on June 22, 1914.

The total of the assets in column 1 iS...e0vvviveneneniennnnnn. $1,398,207.99
The items to be added from column 2, and as to which there
seems to be no dispute, amount to............... i, 21,022.17

This total includes the amount charged against Kobre from the
Oppenheim transaction and the amount paid on Nos. 38 and 75
of the New York properties, but leaves out for the time being
7 1 - S e taesecasciessetasarantoasens P 19,000.00
mortgage of the Canal Realty Company, and the....cvavenvane 17,360.80
commissions claimed by Ginsberg.
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Of the items claimed in column 3, it is impossible to include the
$181.91 which Ginsberg seeks to add to the amount of foreign cur-
rency. This item arises from an improvement in the rate of exchange,
but the value of the funds at the rate of exchange upon August 3d
must be used as the basis for finding insolyency as of that date.

The next item of $4,000, upon stocks and bonds, represents the dif-
ference between the purchase price of those stocks and their value
upon the floor of the Exchange on the 3d of August. As a matter of
fact, they are worth much more at the present time than their cost
value, but again their market value was indicated by the Exchange
prices as of August 3, 1914,

The item of $570.96 is claimed by Ginsberg to be possible of collec-
tion, but the evidence does not seem to justify using it as a probable
asset.

The item of $15,132, used to pay life insurance policies which ac-
cording to the testimony so far produced are assets of Kobre as an
individual, and available only to the creditors of the New York Bank,
is a proper charge against the individual funds of Kobre in the hands
of the Brownsville Bank, and therefore should be set off and treated
as an asset.

In the same way, the item of $932.07 is collectible and appears now
to be a proper asset.

The item of $637.40 belongs in the Canal Realty Company’s ac-
count, and will be considered later.

The item of $3,338.47, added to the commercial paper (or bills dis-
counted) by Ginsberg and by the creditors, should be included in the
total of assets.

It appears that the Superintendent of Banks deducted certain items
amounting to $10,659.46 as in his opinion uncollectible. Of this, $3,-
743.19 was one of the items of the Oppenheim account which appears
to have been guaranteed by Mr. Kobre. This item has been included
in column 2, and the balance of $3,338.47 which the creditors show in
the testimony should first be added, and then, whatever amount may
be fixed for general uncollectibility, subtracted from the total.

The items of $48,500 and $7,000, representing the values of Nos. 44
and 45, should be added. These two parcels of real estate seem to
have belonged to Brownsville at all times, but they were acquired in
connection with transactions which involved ‘the use of moneys be-
longing to the New York Bank, and, in the absence of testimony trac-
ing to the Brownsville Bank the repayment of the funds so used, it is
apparent that the Superintendent of Banks was justified in leaving
them out of his inventory.

On the present condition of the case, these items have been properly
traced to Brownsville and seem to be its property.

The other items of real estate go into the transaction with reference
to the Canal Realty Company and will be disposed of later.

The item of $1,103.72, foreign department surplus, is claimed by
Ginsberg to be explainable; but the cash representing this item has not
appeared, and it would seem to be a question of bookkeeping, which
does not add to the visible assets.
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We have therefore, as above stated, to add from column 3, $75,-
539.94. The total of assets exclusive of the items reserved therefore
equals $1,494,770.10.

Returning then to the items that have been passed, we will take up,
in order: (1) The value of the real estate; (2) the value of the bonds
and mortgages; (3) the property of the Canal Realty Company; (4)
the question of commissions; and (5).the deductions upon the com-
mercial paper. But, before so doing, it is possible to fix the amount of
liabilities exclusive of the items going into the Canal Realty situation.

In the table of liabilities, column 1, again, shows the amounts either
found upon the books or ascertained by the Superintendent of Banks
and admitted by the creditors to be correct. This makes a total of
$1,494,308.94.

In column 2, the item of $26,800 mortgage against the property No.
44 and 45 should be included, as also the sum of $328.33 accrued in-
terest, and $4,038.04 taxes, etc., of which the Superintendent of Banks
did not have information at the time of making up- his inventory.

An item of $630 claimed by Mr. Frankel, against the bank because
of some alleged promise to give him a bonus or net payment on ac-
count of salary, based upon the earnirigs of the bank, is disputed by
Ginsberg; but certainly was a claimed obligation which would have
to be met, if valid, and therefore must have been entered as a liability
on August 3, 1914, in considering the question of solvency.

The item of $1,046.66 is claimed by Ginsberg to have been more
than met by taxes and other payments which can be figured out as
chargeable against Canal Street, but according to the showing of the
books, and upon the testimony as it now stands, this general denial
does not meet the specific compilation of the Superintendent of Banks,
and it would seem that this item must stand as a liability.

We have therefore to be added from column 2 a total of $32,343.-
03. This makes the aggregate liability outside of the Canal Realty
Company matters, which will be disposed of as a net balance one way
or the other, $1,527,151.97. Upon its original inventory, the Banking
Department showed an excess of liabilities over assets of $96,877.61;
but the inclusion of the additional items makes this apparent deficit
useful only in so far as it shows the apparent condition to the Bank
Exarmminer on his first cursory examination.

The testimony contains a number of appraisals of the real estate
and of the bonds and mortgages owned by the bank, and valuation of
the negotiable paper yet uncollected.

- The first question arises as to the value of the real estate. As has
been said, Mr. Ginsberg, with Mr. Kobre’s knowledge, changed upon
the books of the bank the inventory values at which this real estate
was carried, and placed thereupon book values corresponding to what
he thought the bank could realize therefor. These figures total $1,-
070,633.66. But, upon the trial, Ginsberg and his experts have pre-
sented as their opinion of an actual market value for this property,
$942,650. Of this, $128,500 is an increase over the amount of the in-
ventory by the Superintendent of Banks, and $222,500 is the value of
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property not included in the bank’s inventory, but upon which mort-
gages are outstanding and includes the land owned by the Canal Real-
ty Company.

It will be seen that the property not included, if allowable at these
figures, would wipe out any deficit shown by the Bank Department’s
figures.

The appraisers produced by the creditors generally value this real
estate at figures below those of the Banking Department.

[1] The statute says that “insolvency” exists when the property is
not at a fair valuation sufficient in amount to pay the debts. Section
1, subd. 15. Market value is frequently used (where a definite market
value can be fixed for the product) as a standard of fair valuation.
With respect to real estate, market value must be assumed to depend
on whether a market exists or can be created by an attempt to sell the
property, and expert opinion of market value must necessarily be in-
tended to fix the value which the property ought to give as a fair re-
turn, if sold to some one who is willing to-purchase under the ordi-
nary selling conditions. If property is not worth this amount to a
going concern, then no fair valuation could be entered upon the firm’s
books, for a valuatlon based only upon what could be obtained at a
forced sale or an auction sale, or which might be realized under some
accidental or unusual situation, would never be taken as the “fair val-
uation” of the property to the going concern. But, again, if some un-
usual situation makes it apparent that the particular property has a ’
market value over and above the general market value for similar lots,
then this increase in value would have to be included in a fair valua-
tion.

Int this case some parcels of property happen to lie upon an improved
street, or in a peculiar location, and values much greater than those at
which the property was placed upon the books or shown by the bank’s
inventory can be realized. In other localities, the property if thrown
upon the market at a time like the present, when sales could not readily
be made, would find as a market value much less than what was a fair
valuation from the standpoint of the bank before it closed its doors.

It would appear that the valuation of the Banking Department and
those appraisers for the creditors who have fixed their estimates upon
what they think the property ought to bring at ordinary sale, as dis-
tinguished from what Mr. Ginsberg would like, and expected, to have
it bring, is a fairly accurate valuation for our purposes. ‘

The testimony of Mr. Ginsberg and his experts must be viewed with
some allowance for their expressed intention to fix the value which
they think the property ought to bring before its owner should be
willing to sell, and that would seem to be higher than the fair valua-
tion of the bankruptcy statute. The values in the Banking Department
inventory give a fair total for our purpose.

[2] The second item about which a difference in valuation exists is
that of the mortgages held by the bank. These are substantially, in
practically all instances, second or third mortgages given for loans to
persons who have undertaken building operations. These properties
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are subject to mortgages already thereon and to which the bank’s
mortgages are subordinated.

Here again the experts generally agree that the valuations of the
property from the standpoint of ultimate realization are not excessive.
The Banking Department has made substantially no deductions. The
creditors’ experts generally have figured a reduction of from 10 to 20
per cent., which is actually the amount of bonus or discount exacted by
those who make a business of purchasing (that is, discounting) such
mortgages as a general business proposition, when a sale is forced or
when the mortgage is not paid off at its expiration.

It does not seem to be disputed that the properties are worth, or will
reasonably be worth, if the building operations are carried through,
the amounts of the liens upon each parcel. Again, a fair valuation of
such securities would se€ém to be what can be realized therefrom
from the standpoint of a solvent or going bank, and not the so-called
market value which could be obtained by treating them as quick as-
sets, like commercial bonds or certificates of stock. But some losses
and unusual expenses are probable and must be deducted in fixing
market values. The exact deductions fixed by the witness Meyersohn
would seem fair in amount, viz., $25,987.87. :

Another item as to which much discussion has been had and testi-
mony taken is the property of the Canal Realty Company. It appears
that Mr. Kobre had an investment representing between $60,000 and
$70,000, upon which he was losing money in New York. The Canal
Realty Company was organized and $100,000 worth of stock issued
therein. Mr. Kobre conveyed this property and sufficient cash to make
up the total sum of $100,000, and received ‘the total issue of stock
therefor. One share was transferred to Ginsberg, and one share apiece
to two others as directors, and the certificates of stock have always
been held in the Brownsville Bank. The deeds and papers representing
the operations of the company in Brownsville have also been kept in
the Brownsville Bank, while the cashbook and bank account were kept
in Canal Street.

This seems to be the way in which Mr. Ginsberg and Mr. Kobre
checked each other with respect to this institution, although Kobre
was placing in Ginsberg’s hands the conduct of the business and the
investment of the moneys. :

With the $100,000 realized in this way, Ginsberg proceeded to
purchase or acquire by trade property in Brownsville. He has made
sales and conducted building operations, in the course of which he has
made contracts with other parties, and the net result is an apparent
surplus of some $73,246.40 at the time the bank closed.

There has never been a declaration of dividend upon the stock.
Neither Kobre nor Ginsberg has ever acted as if the property taken
in the name of the Canal Realty Company belonged to its stockholders
in the ordinary sense. A year or so ago, the Canal Realty Company
being inactive, the books of the corporation, including the minute books,
were taken over to New York by Kobre, although the certificates of
stock were not removed by him from the Brownsville Bank, and he
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proceeded to use the Canal Realty Company as a dummy corporation,
for certain transactions which he did not wish to conduct in his indi-
vidual name. While these were being carried on, records thereof were
kept in the New York Bank; but ultimately the entire books of the
Canal Realty Company were brought back to Brownsville and the
bank account transferred from Canal Street to the Brownsville Bank.
This was upon the 22d day of June, 1914, the amount of the bank de-
posit transferred being $17,000 net.

The books show that in 1913 Mr. Weinstein, a clerk in the Canal
Street Bank, apparently knowing that no dividends has been declared,
and that the $100,000 originally invested had been left upon the books,
without increase or payment for the use thereof, charged up interest
against Brownsville, in behalf of the Canal Realty Company. Mr.
Kobre ordered this item of interest stricken off, and it is apparent that
as he was the party holding the stock, and as, according to all the tes-
timony, he was under agreement with Ginsberg to turn the amount of
capital stock over to Ginsberg for investment and division of profits,
he could not charge interest and claim profits as well.

Both Kobre and Ginsberg now testify that the actual investment of
funds by the Canal Realty Company was being made by the Browns-
ville Bank, and that Kobre and Ginsberg were to share in the profits
therefrom through their sharing in the benefits of the Brownsville
Bank, although Mr. Kobre, when first questioned upon the subject,
testified that Ginsberg was to have one-half and he was to have one-
half of the net profits, and did not state that it was to be done through
distribution of the net profits in the Brownsville Bank.

If we consider that the property was invested by the stockholders
in a partnership venture, then one-half of the net profits belongs either
to Moses Ginsberg or to the Brownsville Branch and is available for
its debts. As Moses Ginsberg admits that this amount belongs to the
bank and not to himself, it should be added to the bank’s assets. The -
other one-half belongs to Mr. Kobre, as agent or real estate operator
for the Canal Realty Company.

The Brownsville Bank must account to the Canal Street Bank for
the total value of the capital stock; but the profits are subject to the
set-off of Ginsberg’s share and to any debt of Kobre’s to the Brownsville
Bank, like the Oppenheim loans which he took over, and Ginsberg’s
claim for commissions.

The argument might be presented that the entire $100,000 repre-
senting the capital stock of this corporation is the individual property
of Kobre, and is available to pay his creditors in this district, if the
firm property is not sufficient to pay the firm debt; but the capital stock
of the Canal Realty Company seems to be so plainly the property of
the Canal Street business, or impressed with a trust for the benefit of
the New York Bank, that no claim has been made by any of the
Brownsville creditors thereto. The law recognizes no legal trust in
real property bought by agents with the principal’s money, and taken
in the name of the principal (the Canal Realty Company). The claims
of Ginsberg and Kobre to the surplus are really only charges or debts
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by reason of their contract for the investment and sharing of the pro-
ceeds over the guaranteed fund ($100,000), and can be retained only
as set-offs against the property to be returned on an accounting.

We have therefore, as shown in the table:

Real estate of the Canal Realty COMPANY. .uvr s verernneenennnns. $167,000.00
Interest of the Canal Realty COmMDANY. ... veernennennnnnnnnsnnens 637.40
A mortgage of the Canal Realty CoOmpany. ...o.uoeeeeeeeerernsnnans 19.000.00
Cash balance from the $17,000 balance. .... oo v v enneennnnnnnns 3,988.25
Cash paid by Brownsville for Canal Street, but belonging to the
Canal Realty CoOmpPany......evueeeseenenenoneneennennns AN 4,620.75
1] 7 1 ettt $195,246.40
Against this we must charge a mortgage of.......... $ 22,000.00
And the capital stock.......covvuiiiiiieiiiinnns 100,000.00
Total ..eovviniiniinann. rederecaraasanne ceeieensessses 122000.00

Balanee ....iiiiiiiiiieieiiiir ittt $ 73,246.40

(Ginsberg claims some $2,500 paid for taxes, ete., but proof of this has not
been furnished.) .

One half of the balance or $35,623.45 belongs to Brownsville, and
the other half is available for a set-off against Kobre’s individual
debts to the Brownsville Bank.

Another item included by Mr. Ginsberg as his total of assets of the
Brownsville Bank consists of commissions charged by him for serv-
ices as broker in purchasing real estate, making mortgages, etc., for
New York after Ginsberg was contemplating the entry into a formal
partnership with Mr. Kobre in all three institutions. Ginsberg and
Kobre both testify that they had an agreement under which Ginsberg
was to go ahead and do the work, as manager of the Brownsville
Branch, necessary to make these investments for New York, with the
understanding that if the partnership was consummated it would be
for the interest of the entire estate, and that he as partner should not
receive compensation therefor.. But they both testify that it was un-
derstood between them that, if the partnership was not consummated,
the ordinary commissions for making these investments should be paid
out of the investments, and Ginsberg now claims that the Brownsville
Bank is entitled to receive from Mr. Kobre these sums.

The strange result would have followed that, if the Brownsville Bank
had continued and produced a surplus, Kobre would have received one-
half the profit for the work done by Ginsberg and for which Ginsberg
was charging. The services rendered by Ginsberg were in addition
to, not in depreciation of, his work for Brownsville, and, although Mr.
Ginsberg and Mr. Kobre may have discussed this question, Ginsberg
had no agreement other than that Kobre would pay him for his serv-
ices. The evidence of a definite agreement for the Brownsville Bank
is not persuasive,

The benefits expected from the partnership necessarily included the
risks or the trouble incurred by the intended partners, and this item
would seem to be nothing more than a general claim against Canal
Street for the services'which Ginsberg rendered, as distinguished from
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the services which he rendered when he went to New York and gave
advice or made investments in anticipation of the expected partnership.

If Moses Ginsberg as an individual has a claim chargeable against
New York assets for these services, it would be added to his personal
assets in the Brownsville Bank, and amounts to one-half of the amount
admitted by himself and Kobre as the value of the services. But he
claims this only as an asset for the Brownsville creditors, and it should
therefore be added to the total thereof.

The Oppenheim matter is an illustration of the care with which the
business of the Brownsville Branch was separated from that of the
other institutions and shows the way in which Mr. Ginsberg actually
exercised the functions of a partner as distinguished from an employé
on behalf of Brownsville.

It seems that one Oppenheim had secured a loan from Brownsville,
upon Mr. Kobre’s request, and for which Mr. Kobre as an individual
was held responsible. Ultimately this loan was marked off to the
amount of $7,320.99, and this item, together with the balance retained
in the form of notes, making a total of $10,420.99, was assumed by
Max Kobre and charged against Canal Street.

It would seem that this sum was properly held as an individual
debt against the account of Max Kobre, and hence was properly charg-
-ed against Canal Street; but it must first be deducted from the prop-
erty of Max Kobre in the Eastern district, such for instance as his
share in the Canal Realty Company profits.

But one other general class of items is in dispute. Certain outstand-
ing notes or bills receivable, amounting at the present time to about
$69,000, have not been collected. According to the testimony, the
greater part of these notes can be and will be collected, or there is
such reasonable prospect of their collection that from the standpoint
of a going concern they certainly could in a large measure be treated
as assets. The amount fixed by the creditors’ appraisers generally
as a deduction therefore would seem to represent the probable loss
and is the same as the amount included by the Banking Department,
viz., $10,659.46 1ess the Oppenheim note of $3,100, or in round figures
$7,500.

One of the attorneys for the creditors has taken the deficit shown
by the statement of the Banking Department, and, without adding
any of the items shown by the testimony not to have been included
therein, has added to the deficit the total amount of these notes which
have not as yet been paid, viz., $69,000 (this includes again the $10,-
654.46 already deducted), the discount which would have to be given
if the mortgages were sold or discounted with mortgage brokers, viz.,
$59,777, and the total amount of taxes chargeable against all the prop-
erty, without apportionment as indicated in the testimony. He thus
makes a total deficit of $244,051.34; but, as has been seen the taxes
are much less, such a large deduction for mortgages should not be
made, and the deduction for commercial paper must stand at $7,500
and cannot be deducted twice, while the deficit shown by the Banking
Department is substantially reduced by the property included as as;
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sets and not so treated by the Bank Examiner in making up that state-
ment.
In summarizing, therefore:

‘We must add to the assets already found, viz..... esseses eeeees $1,494,770.10
The sum of one-half commissions claimed, viz................... 8,680.40
And one-half the surplus of the Canal Realty Co., viz............ 36,623.45

B 2 e $1,540.073.95
And against this charge the liabilities previously found, viz...... $1,527,151.97
And the depreciation on mortgages, viz..........cieieiiirnrnn, 25,987.87
And the depreciation on commercial paper, viz........eceeeeesnn 7,500.00

TOtAl teievrcrecnansaoscosansnensssssassscssosanncnsnns $1,560,639.84

—leaving a deficit of $20,565.89 by which the amount of the liabilities
exceed that of the assets.

Upon this showing, and assuming that neither Max Kobre nor Sarah
Kobre have property within this district available for the payment of
all firm debts of the Brownsville Bank, and that they are, as individ-
uals, insolvent, even though they can be adjudicated in this district, only
subject to their adjudication in the primary proceeding against them
in the district of their residence, we have the situation of an insolvent
partnership with two insolvent partners, and with a third partner who
is solvent and whose estate would make up a total sufficient to ren-
der the partnership as a whole solvent at the time of the filing of the
petition. It would also seem to follow that the total assets available
for the payment of the creditors’ debts, under the administration of
the estate in bankruptcy, and including the individual assets of Moses
Ginsberg, may not be sufficient to entirely meet all the claims thereon
at the present time.

The condition of the bank at the time of the commission of the al-
leged acts of bankruptcy must be taken as the standard from which to
view an alleged fraudulent transfer or other alleged act of bankruptcy
“while insolvent” under section 3a. But the condition of the bank at
the time of filing the petition is to be taken as the standard from which
to test the defense of “solvency” in order to give jurisdiction in bank-
ruptcy under section 3c.

While the acts alleged as acts of bankruptcy in this case preceded the
3d day of August, 1914, and the petition herein was not filed until
August 7, 1914, all the parties hereto have taken the values of assets
and liabilities as substantially the same at the different dates, and have
used the figures as of the date of August 3, 1914, for all purposes.
The first petition against Max and Sarah Kobre was filed August 7,
1914,

Since the petition was filed, there have been large expenses and no
profits from new business operations. The expenses of liquidation will-
be large and protection of the real estate will require considerable
expenditures. From these standpoints, the likelihood of realizing less
than would have been available on August 3, 1914, is very plain.

On the other hand, an improvement in the real estate market, or
some fortunate sale under changed conditions, may make it possible
to pay the creditors in full. A change of one or two items would
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make a solvent situation on the present figures. Ginsberg has shown
a number of parcels which taken alone would seem to be capable of
producing excess enough over the appraisals to wipe out the entire
deficit.

On such a showing, no one could find Ginsberg’s claims to be ab-
solutely unfounded or plainly and willfully false. Leaving Canal
Street out of consideration, Kobre and Ginsberg might well have ex-
pected that the Brownsville Bank would (if real estate values again
rose and no mishap forced liquidation) furnish a large profit. But
the Canal Street Bank made a difference in the situation, and without
the Brownsville Bank’s assets Kobre was in financial trouble. With
this impending as Ginsberg knew, and in the then condition of the
real estate market, Ginsberg and Kobre were bound by knowledge of
actual values for their assets and cannot avoid legal insolvency for
the partnership by large hopes. In fact, Ginsberg seems to make no
claim that the assets would be enough to meet the forced sales, fore-
closures, and expenses which would surely follow the immediate lig-
uidation made necessary by Kobre’s insolvency and the dissolution of
the firm.

While therefore the court must determine the issue of solvency with-
out reference to after results (Duncan v. Landis, 106 Fed. 839, 45 C.
C. A. 666), yet, when an individually solvent partner has not assets
sufficient to make up the deficit of the firm, so that the creditors are
admittedly certain to receive less than 100 cents on the dollar if the
estate is administered out of bankruptcy, the distinctions considered in
Francis v. McNeal, infra, immediately become of greater importance,
and in a close case like the present the application of the statute must
be as exact as may be. ]

[3] Ginsberg’s personal assets are enough in amount to wipe out
the deficit shown above. Ginsberg admits that with Kobre insolvent
and the partnership dissolved he cannot preserve the estate and pay
100 cents on the dollar unless the court protects the liquidation by
compelling equality of dividends and order of payment. Where the
partnership is found insolvent, as in this case, the acts proven would
be acts of bankruptcy as against the partners, but would not be acts
of bankruptcy as against one partner. individually if his estate were
sufficient to wipe out the partnership deficit. In re Bertenshaw, 157
Fed. 363,85 C. C. A. 61,17 L. R. A. (N. S.) 886, 13 Ann. Cas. 986;
Vaccaro v. Bank, 103 Fed. 436, 43 C. C. A. 279; Francis v. McNeal,
228 U. S. 695, 33 Sup. Ct. 701, 57 L. Ed. 1029.

[4] In the present case, therefore, it must be held that the Kobres
and Ginsberg were insolvent and committed acts of bankruptcy as
partners, and that as such the partnership could be adjudicated bank-
rupt under section 5a, if the personal assets of Ginsberg do not remove
the possibility of finding insolvency as to the firm and if the present
case can come within the bankruptcy jurisdiction to adjudicate as to
the partnership.

The present bankruptcy statute provides, in section 5a, that “a part-
nership * * ¥ may be adjudged a bankrupt,” and, in section 5h,
that:
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"In * * * event of one or more but not all of the members of a part-
nership being adjudged bankrupt, the partnership property shall not be ad-
ministered in bankruptcy, unless by consent of the partner or partners not ad-
Judged bankrupt; but such partner * * * ghall settle the partnership
business * * * gand account, ete.”

The cases In re Meyer, 92 Fed. 896, affirmed 98 Fed. 976, 39 C. C. A.
368, In re Stokes, 106 Fed. 312, Dickas v. Barnes, 140 Fed. 849, 72
C. C. A. 261, 5 L. R. A. (N. S.) 654, and In re Bertenshaw, supra,
stated the proposition that under the present statute a partnership
could be adjudged bankrupt as a separate entity, even though one part-
ner was not adjudicated and although his assets were not included in
the computation. In some of these cases it was held that, even if one
partner were solvent and had assets sufficient to make the partnership
solvent, it would not prevent adjudication of the partnership and the
administration in bankruptcy of the partnership estate and even of the
solvent partner’s assets as well.

In Vaccaro v. Security Bank, 103 Fed. 436, 43 C. C. A. 279, it was
held that’a partnership could not be insolvent and therefore could
not be -adjudicated if one partner was solvent individually and had
assets sufficient to overcome the deficit of the partnership. It was held
that section 5a did not apply in such a case, and that section 5h refer-
red only to the administration of an estate where one partner was in-
solvent, and another partner, and hence the firm, was solvent.

The idea seems to have been presented by Judge Thomas in Chemical
Bank v. Meyer (D. C.) 92 Fed. at page 898, and was decided also by
Judge Brown In re Blair, 99 Fed. 76, and in Solomon v. Carvel (D.
C.) 163 Fed. 140, although the latter case assumed the doctrine of In re
Bertenshaw, supra, to have been settled.

But the question is disposed of by the cases of Francis v. McNeal,
228 U. 8. 695, 33 Sup. Ct. 701, 57 L. Ed. 1029, which upholds the doc-
trine of Vaccaro v. Bank, supra, and by the case of In re Samuels &
Lesser, 215 Fed. 845, 132 C. C. A. 187 (C. C. A. 2d Circuit). In the
latter case it is held that while a firm may be adjudicated a bankrupt,
if it and all of its members are insolvent, nevertheless no firm can be
compulsorily adjudicated a bankrupt in which any partner appears to
be solvent to the extent of having a surplus of property over the debts
for which he is personally liable and the debts for which he is liable
as a member of the firm. :

This proposition is based upon the decision of Francis v. McNeal,
supra, but in that case the exact question presented in this case was
referred to by the Supreme Court. The court there said:

. “But the fact remains as true as ever that partnership debts are debts of

the members of the firm, and that the individual liability of the members is
not collateral like that of a surety, but primary and direct, whatever priori-
ties there may be in the marshaling of assets. * * * Therefore ordinarily

it would be impossible that a firm should be insolvent while the members of
it remained able to pay its debts.”

'[5] In a case where one, but not all, of the members of a partner-
ship are adjudged bankrupt, “the partnership property may be adminis-
tered by the partners not adjudged bankrupt and does not come into
bankruptcy at all except by consent. The partnership cannot be in
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bankruptcy if the partners are not.” The court further says that it
“would be a further anomaly not to distribute all the partnership as-
sets. Yet the individual estate after paying private debts is part of
those assets so far as needed.”

In that case, the objecting partner did not oppose the administration
of the firm and individual property by a trustee in bankruptcy. The
court affirmed the decree by which the trustee applied to the use of the
creditors in bankruptcy the firm property and that of all of its indi-
vidual members. The objecting partner was ordered to turn his real
estate over to the trustee, who was given leave to sell the same; it being
admitted that ultimately the property of all would be insufficient to pay
the entire firm debts. The court said that the exception in the bank-
ruptcy law, under section 5h, where one or more, but not all, of the
members of a partnership were adjudged bankrupt, meant that the
partnership did not come into bankruptcy at all except by the consent
of the solvent partner.

It would seem therefore that, if the total assets of the firm and in-
dividuals will not suffice “to pay the partnership debts,” the firm prop-
erty and the individual properties may be administered in bankruptcy
'if the firm is insolvent and if the unadjudicated partner does not ob-
ject, i. e., consents thereto. This would seem to make the case like a
voluntary bankruptcy but without the adjudication of the solvent part-
ner.

The effect of a “discharge” which is said to be the object of a bank-
ruptcy proceeding was considered to be a difficulty in Chemical Bank
v. Meyer, supra, and in Francis v. McNeal, supra. In the latter case
it is said-that it would be an incongruity to grant a discharge in such
a case from the debt considered as joint, but to leave the same persons
liable for it considered as several.

But in practice this difficulty does not arise. In the present case the
Kobres, if they surrender their property, may apply for a discharge -
as individuals and as members of the firm. If Ginsberg is not adjudi-
cated, he cannot be discharged, and the debts of the firm will be dis-
charged only by payment in full if that be possible. The firm as such
cannot apply for discharge, and the debts will not bk discharged except
as the individuals are discharged, for the debts will not cease to be en-
forceable until the individual properties are applied to their payment
and until the individuals also qualify for discharge.

Hence, if the firm is insolvent and a solvent partner consents to the
administration of the firm and individual assets, it would seem that
section Sh would apply and that an adjudication against the insolvent
partners and against the firm would be legally possible. The adminis-
tration of all the assets in the bankruptcy court would follow, and the
solvent partner would be entitled to guide or share in that administra-
tion under the jurisdiction of the court.

In the present case Ginsberg has now consented to turn over his in-
dividual property to the bankruptcy court and to join in the adminis-
tration of the estate even if the firm be held solvent. The deternii-
nation that the firm is insolvent avoids the difficulty of concluding
whether this creates a voluntary bankruptcy on his part, even if he



126 224 FEDERAL REPORTER

shows solvency as an individual and as a partner. His acceptance of
jurisdiction and the admission thereby that he cannot meet the debts
outside of bankruptcy administration seem to make it possible to pro-
ceed with the adjudication of the firm and to administer all the assets
thereunder. If he be so fortunate as to have some property left after
the debts of the firm and his individual debts.are paid, no one can ob-
ject, for the debts will be discharged by payment in full.

The partnership assets of the Brownsv1lle Bank are available, first,
to the depositors and creditors of that bank as a partnership. If the
assets of that bank shall meet the claims of those creditors, then the
surplus, under the circumstances, will be divided and the share therein
of the Kobres will be turned over to the trustee in bankruptcy of the
Kobre estate in the proceeding in the Southern district, if-an adjudi-
cation in that proceeding be ever obtained and a trustee elected. If no
adjudication should be had in the proceeding in the Southern district,
and if a composition should result, then the Kobres’ debts will be wiped
out, and any surplus from the Brownsville Bank belonging to Kobre
and his wife would be turned back to them or their successors.

If we look at subdivision “f”’ of section 5, we shall see that the net
proceeds of the partnership property are to be used first for the pay-
ment of the firm debts, and if any surplus remains therefrom it shall
be used to pay the debts of the individuals. ‘“Should any surplus re-
main of the property of any partner after paying his individual debts,
such surplus shall be added to the partnership assets and be applied to
the payment of the partnership debts.” This plainly contemplates
that a partner may be solvent and have a surplus of assets. If so,
that surplus is to be added to the partnership assets, and if.the part-
nership is insolvent, and the other partners do not have a strplus of
assets, that is, are insolvent themselves, then there could, as in Francis
v. McNeal, supra, be no solvent partner unless the surplus of that
partner who had a surplus over his individual debts should be suffi-
cient to pay all of the firm debts for which he is liable. If his surplus
were insufficient, then the firm would be insolvent and all of the part-
ners ultimately insolvent. Ginsberg could get no discharge, but would
still be liable for the balance, and the firm would be dissolved with its
debts paid in part and not discharged so far as Ginsberg is concerned.

The case of Samuels & Lesser, supra, therefore, in so far as it de-
cides that a partnership cannot be insolvent provided one partner is
solvent, does not cover the case presented herein under subdivision
“h,” where the partner not adjudged a bankrupt consents to the adju-
dication of the partnership or acquiesces in the finding of insolvency of
the partnership and consents to the administration in bankruptcy.

In the case at bar, the individual assets of Max Kobre and Sarah
Kobre, his wife, are not available to the partnership creditors in this
district until they have been applied to the partnership debts in the
Canal Street Bank, except as a set-off may occur.

The adjudication as to Kobre and his wife in this district means only
that a surplus of the firm assets, if such should result, will be divided
and their shares turned over to their trustee in the Southern district of
New York or be dealt with on composition there if one be put through.
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An adjudication as to Max Kobre and Sarah Kobre as individuals
and of the partnership of Max Kobre, Sarah Kobre, and Moses Gins-
berg will be had.

In the selection of trustees, the rights of Moses Ginsberg under the
analogy to section Sh will require his election as one trustee, and will
<fenable him to thus “settle the partnership business” and account there-

or,

In re GAY & STURGIS.
(District Court, D. Massachusetts. April 3, 1915.)
No. 20856.

1. BANRRUPTCY &=228—CERTIFICATE OF REFEREE—FINDINGS OF FACT.

A certificate of the referee in bankruptcy on petition for review, which
shows that he decided that it was proper to establish a time limit, as
requested by trustees, for the bringing of petitions for the reclamation
of securities and the establishment of liens, and that the limit established
was reasonable, shows findings of fact which must stand, where the
evidence is not reported.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. § 387; Dec. Dig.
&=228.]

2. BANKRUPTCY &=224—RECLAMATION OF SECURITIES AND ESTABLISHMENT
OF LIENS—AUTHORITY OF REFEREE—ESTABLISHING TIiME LIMiIT.

The referee in bankruptcy has power to fix a time limit for customers
and creditors of a bankrupt stockbroker to file petitions for the reclama-
tion of securities and claims to establish liens on cash in possession of
the trustee.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. § 383; Dec. Dig.
&=224.]

In Bankruptcy. In the matter of Gay & Sturgis, bankrupts. Decree
limiting time on reclamation proceedings affirmed.

Thomas M. Vinson, of Boston, Mass., for trustees.
Franklin T. Hammond and Horblit & Wasserman, all of Boston,
Mass., for creditors.

MORTON, District Judge. Gay & Sturgis were stockbrokers
against whom an involuntary petition was filed on May 22, 1914. Ad-
judication followed, and the case was referred to Mr. Referee Gibbs.
As is not uncommon in failures of this character, many claims were
made to specific property in the hands of the trustees. On December
28, 1914, the trustees petitioned:

“That the time within which customers and creditors of said firm may bring

petitions for the reclamation of securities and claims to establish liens on
the cash now in the possession of said trustees might be limited and fixed.”

An order of notice thereon was issued by the referee, returnable
January 16, 1915, Numerous creditors appeared in objection to the
petition. The referee, after hearing, granted the prayer of the peti-
tioners, and made a decree fixing February 20, 1915, as “the last day
for customers and creditors of said bankrupts to file petitions with the

&=For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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court for the reclamation of securities and to establish liens on the cash
now in the possession of said trustees.” The time limited was subse-
quently extended to March 20, 1915. The objecting creditors brought
petitions for review, and the matter is here on the certificate of the
referee. .

[1] The certificate, as I understand it, shows that the referee de-
cided that it was proper to establish a time limit as requested by the
trustees, and that the time limit established by him was a reasonable
one for this case. These are findings of fact, and, as the evidence
is not reported, must stand.

[2] The only question now open is whether, assuming the referee’s
action to have been advisable, and the time fixed reasonable, he had
power to make the decree in question. I rule that he did. In re Mec-
Intyre & Co., 24 Am. Bankr. Rep. 4, 176 Fed. 552, 100 C. C. A. 140;
Nauman Co. v. Bradshaw, 27 Am. Bankr, Rep. 565, at 567, 193 Fed.
350, 113 C. C. A. 274,

Decree affirmed, except that the time limited is extended to and in-
cluding May 15, 1915,

In re VIRGIN.,
(District Court, S. D. Georgia, W. D. June 15, 1915.)

1. CHATTEL MORTIGAGES €&=60—EXECUTION—ATTESTATION BY EMPLOYE OF
MORTGAGEE.
That a mortgage to a bank was attested by an employé of the bank as a
notary public does not render it invalid under the law of Georgia.
[Ed. Note.—For other cases, see Chattel Mortgages, Cent. Dig. § 115;
Dec. Dig. €=60.]

2, WORDS AND PHRASES—‘ATTESTATION.” .

“Attestation” is the act of witnessing the actual execution of a paper

and subscribing it as a witness (citing Words and Phrases, Attest).
3. CHATTEL MORTGAGES €=60—EXECUTION—ATTESTATION.

TUnder Civ. Code Ga. 1910, § 3257, which requires a mortgage to be
attested before a notary public or justice of a court, it is not necessary
that the notary should attach a formal certificate of acknowledgment.

[Ed. Note.—For other cases, see Chattel Mortgages, Cent. Dig. § 115;
Dec. Dig. €=60.]

4, BANKRUPTCY &=184—LIENS—VALIDITY OF CHATTEL MORTGAGE.

Under Civ. Code Ga. 1910, § 3260, which provides that “mortgages not
recorded within the time required remain valid as against the mortgagor,
but are postponed to all other liens created or * * * purchases made
prior to the actual record of the mortgage,” a chattel mortgage executed
by a merchant in good faith more than four months prior to his bankruptcy,
when both he and the mortgagee believed him solvent, and with the
express agreement that he should buy no more goods on credit, is not
invalid as preferential, because not recorded until within the four months,
but will not be given priority over a debt created by the bankrupt before
it was recorded.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. §§ 275-277; Dec.
Dig. &=184.]

5. BANKRUPTCY &=178—LIENS—CHATTEL MORTGAGE.
Bankr. Act July 1, 1898, c¢. 541, § 47a (2), 30 Stat. 557, as amended by
Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (Comp. St. 1913, § 9631), by

&=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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clothing the trustee with all the rights, remedies, and powers of a cred-
itor holding a lien by legal or equitable proceedings, does not affect the
validity of a chattel mortgage executed more than four months prior to
the bankruptey, and recorded within the four months period, but prior to
the bankruptcy.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. §§ 221, 264—
274, 283, 284; Dec. Dig. &=178.]

In Bankruptcy. In the matter of J. H. Virgin, bankrupt. On re-
view of decision of referee allowing a mortgage of the Commercial
National Bank as a prior lien. Modified.

Feagin & Hancock and R. D. Feagin, all of Macon, Ga., for trustee.

Mallary & Wimberly and R. S. Wimberly, all of Macon, Ga., for
certain creditors.

Hardeman, Jones, Park & Johnston and Orville A. Park, all of
Macon, Ga., for American Nat. Bank, liquidating agent of Commercial
Nat. Bank.

SPEER, District Judge. The question before the court involves the
validity of a mortgage to secure $7,500. This was executed by Mr.
Virgin, at the time a dealer in jewelry. It was given to the Commer-
cial National Bank to secure the amount named, and covered the en-
tire stock of merchandise of the mortgagor. At the time, which was
more than four months antecedent to bankruptcy, Mr. Virgin was on
the verge of insolvency. It is not made plain that this was known to
him or to the Commercial National Bank, the mortgagee. The mort-
gage was, indeed, made to obtain the sum involved in order that it
might be paid on the existing debts of Mr. Virgin’s creditors. This
was done. It is true that Mr. Virgin requested the bank not to re-
cord the mortgage. It is equally true that no such promise was made
him. To the contrary, it was expressly stipulated, contemporaneously
with the creation of the debt, that he should make no further pur-
chases on credit, and should reduce his stock as far as possible. Sub-
sequently he did, however, make certain additional purchases, which
it is stated amounted to about $500. The Commercial National Bank,
becoming involved, transferred its assets and other values to the Amer-
ican National Bank, which undertook the liquidation of the Commer-
cial. Mr. Virgin now applied to the American National Bank for ad-
ditional credit. This was declined him, and the Commercial was di-
rected by the American to proceed to collect the debt. The mortgage
was recorded on one day, and the next the proceeding in bankruptcy
was filed. The trustee now assails the mortgage as defectively ex-
ecuted, as a preference to the Commercial National Bank, and as fraud-
ulent against the general creditors. The referee, after full hearing,
has passed on all of these questions, and has filed a report negativing,
them, which is noteworthy for clearness and completeness. Excep-
tions thereto have been filed by the trustee, and thus the issues are pre-
sented.

[1] The execution of the mortgage cannot, we think, be declared
invalid for the reason assigned, namely, that it was attested by a clerk
in the Commercial National Bank, who was also a notary public. Said

@==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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the Georgia Court of Appeals in Betts Evans Trading Co. v. Bass, 2
Ga. App. 718,721, 59 S. E. 8, 9:

“We do not see that a clerk, who has no interest conditional upon the
profits, might not, as notary public, attest deeds, mortgages, or conditional
bills of sale in behalf of his employer, or that a cashier or other officer of a
bank, who owns no stock therein, might not do the same thing.” 7The court
adds, “though this would be a doubtful propriety.”

The view of the state court as to validity, and not propriety, must
be regarded as controlling here.

[2,3] Nor can we assent to the contention of the exceptors that the
notary must attach a formal certificate of his acknowledgment to the
mortgage.

“Attestation and acknowledgment are different acts. Attestation 1s the
act of witnessing the actual execution of a paper and subscribing one’s name
as a witness to that fact. Acknowledgment is the act of a grantor in going

before some competent officer and declaring the paper to be his deed.” White
v. Magarahan, 87 Ga. 217, 219, 13 S. E. 509, 510.

See, also, Baxley v. Baxley, 117 Ga. 60, 43 S. L. 436.
This rule of the Georgia court is expressive of the general law.
“The act of witnessing an instrument of writing at the request of the party

making the same and subscribing it as a witness is attestation.” Bouvier's
Law Dictionary, title “Attestation.”

See, also, 1 Words and Phrases, page 628.

[4] Nor is the contention maintainable that the mortgage itself is
altogether void because it was preferential. It was given for an actual
loan of $7,500. There was no intention to create a preference. .The
facts indicate that both Mr. Virgin and the Commercial Bank be-
lieved that he was solvent. The mortgage was executed more than’
four months prior to bankruptcy, and was actually recorded before
bankruptcy, though within four months. So far from there being an
agreement or tacit understanding that the mortgage was to be with-
held from record to the injury of subsequent ¢reditors, it was ex-
pressly stipulated that no subsequent credit should be obtained.. Now
the Code of Georgia provides:

“Mortgages not recorded within the time required remain valid as against
the mortgagor, but are postponed to all otber liens created or obtained, or
purchases made prior to the actual record of the mortgage.” Code 1910, §
3260. . .

There are many authorities in support of this statutory principle. In
re Williams (D. C.) 120 Fed. 542; Doody Co. v. Adams, 123 Fed. 1007,
58 C. C. A. 682; Robinson v. Woodmansee, 80 Ga. 249, 4 S. E. 497;
Dickenson Trustee v. Stults, 120 Ga. 632, 48 S. E. 173. The Fifth
Circuit Court of Appeals has held that:

“Neglect to promptly record a mortgage is not of itself fraudulent as

against other creditors of the mortgagor.” Bean v. Orr, 182 Fed. 599, 105 C.
C. A, 137.

See, also, Meyer Bros. Drug Co. v. Pipkin Drug Co., 136 Fed. 396,
69 C. C. A. 240. !

This was a Texas case, where the prorvisions‘ of the statute are
identical with those of Georgia. Besides, the execution of the mort-
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gage, which was made in entire good faith, antedated the preferential
period.

[5] Nor does the amendment to the Bankruptcy Law of 1910, which
clothed the trustee with all the rights, remedies, and powers of a
creditor holding a lien by legal or equitable proceedings (paragraph
47a, as amended) change the status. The trustee could not have any
lien of any sort before he became trustee, and before that date the
mortgage was recorded, and is therefore prior to any lien this amend-
ment created. See In re Jacobson & Perrill (D. C.) 200 Fed. 812.
There it was held:

“The lien of a bankrupt’s trustee conferred by the Bankruptey Act as
amended in 1910 does not relate back to a period four months prior to the

institution of bankruptcy proceedings, nor can it antedate the institution of
such proceedings.”

See, also, Keeble v. John Deere Plow Co., 190 Fed. 1019, 111 C.
C. A. 668. .

And again by the Circuit Court of Appeals for the Fifth Circuit, it
was held: ’

“Where the mortgage was given for a valid consideration, and not to hin-
der, delay, or defraud the creditors, and not having been withheld from record
with fraudulent intent, and having been recorded before the lien of the bank-

rupt’s trustee attached, it was valid against him.” Anderson v. Chenault, 208
Fed. 400, 125 C. C. A. 616.

An attempt to review this case, originally decided in this district, was
denied by the Supreme Court of the United States, 235 U. S. 700, 35
Sup. Ct. 201, 59 L. Ed. —.

In view of these considerations, we must hold that in the main, the
decision of the referee must stand. It is, however, true that a bank-
ruptcy court is a court of equity. In such a court it is competent, as
between the parties before it, to afford redress to those who have been
injured, where one party with a full opportunity to avoid the result
has put it in the power of another to do injury to a third. The facts
here seem to justify the application of this principle. It is true that
the Commercial Bank declined the request of Mr. Virgin to withhold
the mortgage from record. It is true that an agreement was reached
- that he should obtain no additional credits, and that he should pay
cash for everything bought. But the mortgage was not in fact record-
ed. In fact, additional purchases, seemingly not in large amount, were
made on credit. Had record been made, this would have been im-
possible, or, if possible, the vendor would have had at least construc-
tive notice. It seems, therefore, that the creditors whose debts were
created after the execution of the unrecorded mortgage, and before the
actual record, are entitled to an equity equivalent to that of the mort-
gagee. This seems plain from the Georgia statute (Code 1910, §
3260), supra:

“Mortgages not recorded within the time required remain valid as against

the mortgagor, but are postponed to all other liens created or obtained, or
purchases made prior to the actual record of the mortgage.”

This was the rule established by the Circuit Court of Appeals for
the Fifth Circuit, in Clayton v. Exchange Bank of Macon, 121 Fed.
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630, 57 C. C. A. 656, opinion by the late Judge Shelby, cited in Re
Jacobson & Perrill (D. C.) 200 Fed. 812, decision by District Judge
Newman, Said that learned judge on page 817:

“A mortgage may be free from fraud in the beginning and may become
fraudulent by the conduet and acts of the parties afterwards. Although
Goldstein Bros. took this mortgage in good faith, for a present consideration
at the time it was taken, their subsequent action, or rather their nonaction
and their silence when they should have spoken, must, in my opinion, render
this mortgage invalid as against credtitors who sold goods and put them in
the bankrupt stock before the record of the mortgage and without the knowl-
edge of the existence of the same.”

There Judge Newman doubtless used the word “fraudulent,” be-
cause he adds: '

«T think it is perfectly clear from this record that the mortgage was inten-
tionally withheld from record.”

Here it is not necessary to impute fraud. It is sufficient to say that
the nonaction of the mortgagee, the bank, in its failure to record the
mortgage, will be presumed to have misled the creditors who actually
sold to the mortgagor between the execution of the mortgage and the
date of its record. Therefore such creditors are entitled to prorate in
the distribution of the assets on equal terms with the mortgagee and
the bank, which is its liquidating agent. '

Therefore a decree will be ordered directing the affirmance of the
referee’s findings, save as to the creditors of this class. A re-reference
will also be directed, and the refereee directed to ascertain the amount
of such valid claims and permit the holders to prorate equally with the
bank in the application of the values arising from the sale of the mort-
gaged assets.

W e mm————

In re CITY DRUG STORE.
(District Court, S. D. Georgia, W. D. June 11, 1913.)

BANKRUPTCY €&=191—CLAIMS—PRIORITY—RENT.

Civ. Code Ga. 1910, § 3340, provides that landlords shall have a special
lien for rent on crops made on land rented from them superior to all
other liens, except liens for taxes, and also a general lien on the debtor’s
property liable to levy and sale, and that such general lien shall date from
the time of the levy of the distress warrant to enforce it. Bankr. Act
July 1, 1898, c. 541, § 42a(2), 30 Stat. 557, as amended by Act June 25,
1910, c. 412, § 8, 36 Stat. 840 (Comp. St. 1913, § 9631), provides that the
trustee shall be deemed vested with all the rights, remedies, and powers
of a creditor holding a lien by legal or equitable proceedings. Section
6¢7f invalidates all levies and other liens obtained through legal pro-
ceedings within four months of the filing of the petition. Held, that a
landlord of other than farm lands has a lien entitling his claim for rent
to priority in payment, though there has been no levy of a distress war-
rant, as the provision that the lien dates from the levy of such warrant
would seem merely to provide the time from which the process of the
court can be exercised for its enforcement, while the purpose of the
amendment of 1910 was to protect general creditors from unrecorded
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mortgages, unlawful transfers, spurious claims, and to prevent the dissi-
pation of the bankruptcy assets through unworthy and unmeritorious
demands.

{Ed. Note—JFor other cases, see Bankruptcy, Cent. Dig. §§ 286, 287,
290, 351; Dec. Dig. ¢=191.]

In Bankruptcy. In the matter of City Drug Store, bankrupt. On
claim of Mahoney & Co., as landlords, to priority. Claim of priority
allowed.

Charles Akerman, of Macon, Ga., for claimant.
Hardeman, Jones Park & Johnston, Orville A. Park, and E. P.
Johnston, all of Macon, Ga., for trustee in bankruptcy.

SPEER, District Judge. Here is a controversy between the owner
of a business house in Dublin, Ga., and the trustee in bankruptcy of
its tenant. That tenant is the City Drug Store. It became bankrupt,
owing to the landlord the sum of $236.67 for rent. The landlord in-
sists that his right, as such, under the laws of the state of Georgia,
gives him priority, and that his rent should be paid in full out of the
assets.

This claim of priority is denied by the trustee. It is insisted for the
latter that the levy of a distress warrant was essential to the comple-
tion of the landlord’s lien. Here, while the contract of tenancy and
the actual tenancy antedated the bankruptcy proceeding by two months,
there was no levy of such distress warrant.

Now the landlord’s lien was conferred by the state statute (Code
1910, § 3340). This provides:

“Landlords shall have a special lien for rent on crops made on land rented
from them, superior to all other liens except liens for taxes, to which they
shall be inferior, and shall also have a general lien on the property of the

debtor, liable to levy and sale, and such general lien shall date from the
time of the levy of a distress warrant to enforce the same.”

The statute, it is seen, creates a special lien for the landlord of
farm lands, and a general lien for the landlord of other realty.

The priority of right in the landlord, asserted- under this statute,
has been hotly contested. As to the general lien of the landlord, where
there had been a levy of a distress warrant, in Henderson, Trustee, v.
Mayer, 225 U. S. 631-639, 32 Sup. Ct. 699, 56 L. Ed. 1233, it was
upheld. These questions, so vital to those owning land in this state,
may therefore be regarded as settled, and since the vast preponderance
of values vested in our people is in lands, such investments have been
accorded a degree of stability by the highest authority which is now
of grave importance and will be increasingly important hereafter.

The Supreme Court in the Mayer Case, supra, indeed, placed the
landlord’s right upon what seems the broadest and most enduring
foundation. It declared that the landlord’s lien is not created by the
levy of the distress warrant, but arises out of the relation of landlord
and tenant. There are, in various forms, in this paramount and unan-
imous decision, reiterated expressions of this fundamental principle.
It is, however, insisted for the trustee here that the state statute above
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quoted makes the general lien date from the time of the levy of the
distress warrant to enforce the same. It is further insisted with great
plausibility that the Mayer Case was decided before the amendment
to the Bankruptcy Act of 1910, by which it was declared that the
trustee in bankruptcy “shall be deemed vested with all the rights, rem-
edies, and powers of a creditor holding a lien by legal or equitable pro-
ceedings.” Section 47a (2)." It is further insisted that, since the trus-
tee here was appointed before the landlord levied his distress war-
rant, the amendment giving him the lien specified antedates and there-
fore has priority of, the landlord’s lien. In support of this contention,
the learned counsel who appeared for the trustee, who is also the editor
of the Annotated Code of Georgia, cites the statutory catalogue of lien
priority in this state, as follows:

“The following liens are established in this state: (1) Liens in favor of
the state, counties, and municipal corporations for taxes. (2) Liens in favor
of creditors by judgment and decree. (3) Liens in favor of laborers. )
Idens in favor of landlords. (5) Liens in favor of mortgagees. (6) Liens in
favor of landlords furnishing necessaries [and seven other classes].”

He then insists that the trustee’s right as a judgment creditor, when
it antedates the distraint, has priority, although acquired subsequently
to the contract between the landlord and tenant. Unhappily for this
inference, the argument of the same learned counselor evoked in this
court in the recent case of In re J. H. Virgin, Bankrupt, 224 Fed. 128,
the decision that the trustee’s lien, provided by the same amendment,
was inferior to a mortgage previously executed, which was made in
good faith, but which had been recorded only one day before bank-
ruptcy. Such a mortgage lien, in Georgia, is such from the date of
its execution. The contract between landlord and tenant also exists
from the date of its making. The former, if unrecorded, affords no
notice to the business world; the latter does. The title of the land-
lord is of record. The public is therefore charged with notice that
the tenant, the bankrupt m this case, is occupying the land of another.
There, too, is the inherent. right of the landlord, which has been rec-
ognized from the time whereof the memory of man runneth not to
the contrary. He is the only lord known to our system. :

The provision of the statute that his lien dates from the levy of
the distress warrant, in view of the Mayer Case, already cited, would
seem merely to provide the time from which the process of the court
can be exercised for its enforcement. Can it be maintained that a
mortgage, which in Georgia does not convey title, but is merely a se-
curity for debt, is, in the bankruptcy court, of greater dignity than the
right of the landlord who holds title to the soil? The mortgage must
be foreclosed; the distress warrant must be levied. The bankruptcy
court may permit or direct either; buf the lien of both, if honestly
created, springs into existence the moment the contracts respectively
were made. 'To hold otherwise in the case would be utterly to deny the
landlord’s right. “The tenancy had existed for only two months. Had
the distress warrant been sued out within that time, and anterior to
bankruptcy, the proceeding would have been void ab initio, by the
express terms of the act. Section 67f provides as follows:
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“Alllevies, Judgments, attachments, or other liens, obtained through legal
proceedings * * = within four months prior to the filing of a petition in
bankruptcy shall be deemed null and void.” ’

And thus the proceeding to enforce the lien of the landlord on
whose land the business itself was conducted would have been de-
stroyed. .

It seems, moreover, clear to the court that the purpose of Congress
in the amendment of 1910, in giving the lien of a judgment creditor
to the trustee, was to protect the general creditors from unrecorded
mortgages, unlawful transfers, spurious claims, and to prevent the
dissipation of the bankruptcy assets through unworthy and unmerito-
rious demands. This statutory lien, for such purposes, has not alto-
gether the effect of a judgment obtained by due process of law, made
anterior to a contract between the landlord and tenant. Such a judg-
ment would take the goods of the tenant liable to levy and sale.” But
the trustee himself accepts his position and takes his lien charged
with the knowledge that the contract between landlord and tenant ex-
ists. In many, if not most, cases of bankruptcy, as trustee, he continues
the business of the bankrupt on the property of the landlord. With-
out the use of the land, the whole enterprise would have been thwarted
in limine. Moreover, was the contention of the trustee sound, it might
be feasible for him to hold the landlord’s farm, warehouse, or store-
house, or other realty, and accord him merely the meed of any gen-
eral creditor without lien or other security.

While this is not the view of other judges, for whom there is here
entertained the profoundest deference and respect, and, of course, is
not in harmony with the views of the referee, expressed in his report
with a clarity which seems to rival some of the precedents cited, it
seems in strict consonance with the rights of the landowner as de-
fined by the Supreme Court of the United States in the Mayer Case,
and upon which so much of the stability of our system must depend.

For these reasons, the finding of the referee is not approved. The
claim of the landlord is held entitled to priority, and direction may
be taken that it be paid in full by the trustee,

UNITED STATES v. BROWN.
(District Court, W. D. Washington, N, D. April 21, 1915)
No. 2988.

1. EVIDENCE &=10—JUDICIAL NoTicE—FacTs oF CoyMuoN KNOWLEDGE.
The court will take judicial notice of the fact that opium is not grown
or produced in the United States.
[Ed. Note.—For other cases, see Evidence, Cent. Dig. §§ 9-14; Dec.
Dig. &10.]

2. COMMERCE &=3-—FO0REIGN COMMERCE—REGULATION—STATUTES—VALIDITY.
Congress may prohibit the importation of opium and regulate its rela-

tion to interstate commerce, as is done by Act Dec. 17, 1914, providing

for the registration with collectors of internal revenue of dealers in
opium, imposing a tax on dealers, and making it unlawful for any person
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who has not registered and paid the tax to have in his possession any
opium or derivative thereof, and providing that such possession shall be
" presumptive evidence of a violation of the act.

[Ed. Note.—For other cases, see Commerce, Cent. Dig. § 3; Dec. Di:g.
€&==3.] . : '

Kenneth Brown was indicted for crime. Demurrer to indictment
overruled.

Clay Allen, U. S. Dist. Atty., and Winter S. Martin, Asst. Dist.
Atty., both of Seattle, Wash., for the United States.
Fred W. Dorr, of Seattle, Wash., for defendant.

NETERER, District Judge. It is charged by the indictment that
the defendant at the time therein stated—
“did willfully, knowingly, unlawfully, and feloniously have in his possession
and under his control a certain compound, manufacture, derivative, and prep-
aration of opium, to wit, about three drams of yen shee, a more particular
description of the quantity and quality of said opium derivative and prepara-
tion herein referred to as yen shee being to.the grand jurors unknown; he
the said Kenneth Brown, alias Kenneth Cummings, not having theretofore
registered with the collector of internal revenue of the United States in and
for the collection district of Washington, all as required under the provi-
sions of the Act of Congress of December 17, 1914, and not having theretofore
paid the special tax provided for by said mentioned act, contrary to the
form of the statute in such case made and provided, and against the peace
and dignity of the United States of America.”

A demurrer is filed on the ground that the indictment does not state
facts sufficient to constitute an offense under any valid or constitu-
tional law of the United States. -

It is contended that the support of the indictment, if any, must come
from section 8 of the act referred to, and that this section is uncon-
stitutional, in that it is an attempt on the part of Congress to encroach
upon the police power of the several states; that the only right Con-
gress has to control the sale of a commodity, within the provisions
of the Constitution, is (a) to regulate commerce; (b) the right of
taxation. And neither of these rights is invoked by section 8. Coun-
sel quotes excerpts from the opinions of several of the justices in the
License Cases, 5 How. 504, 12 L. Ed. 256, Mugler v. Kansas, 123
U. S. 623, 8 Sup. Ct. 273, 31 L. Ed. 203, Leisey v. Hardin, 135 U.
S. 100, 10 Sup. Ct. 631, 34 L. Ed. 128, and Austin v. Tenn., 179
U. S. 343, 21 Sup. Ct. 132, 45 L. Ed. 224. -

In the License Cases a statute of Massachusetts regulating the sale
of foreign liquors within the state was held unconstitutional. In Mug-
ler v. Kansas, a prohibition statute, so called, was held unconstitu-
tional. In Leisey v. Hardin, an “original package” case, the court
held that unbroken and unopened packages brought from another state
could not be prohibited, as violative of interstate commerce. In Austin
v. Tenn., a statute prohibiting the sale of cigarettes within the state
was sustained.

No fault can be found with these cases; nor do I think that they
throw much, if any, light upon the issue here. The purpose of the
drug act in issue is expressed in its title:
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“An act to provide for the registration of, with collectors of internal
revenue, and to impose a special tax upon, all persons who produce, import,
manufacture, compound, deal in, dispense, sell, distribute, or give away opium
or coca leaves, their salts, derivatives, or preparations, and for other pur-
poses.”

[1] I think we may assume, and that the court will take judicial
notice of the fact, that no opium is grown or produced in this coun-
try, and that the purpose of the act is to prohibit the importation of
opium. The laws with relation to such importations have become
more stringent with each succeeding enactment.

[2] Section 1 of the act in question provides, among other things:

“That on and after the first day of March, 1915, every person who pro-
duces, imports, manufactures, compounds, deals in, dispenses, sells, distributes,
or gives away any opium or coca leaves or any compound, manufacture, salt,
derivative or preparation thereof, shall register with the collector of internal
revenue of the district his name or style, place of business. * * *7”

And it further provides:

“At the time of such registry, and on or before the 1st day of July annually
thereafter, every person who produces, imports, manufactures, compounds,
deals in, dispenses, sells, distributes, or gives away any of the aforesaid
drugs shall pay to the said collector a special tax at the rate of §1.00 per
annum.”

Section 2 provides a lawful and legal method of acquisition by any
person entitled to have possession of these drugs.

Section 8 provides:
~ “Phat it shall be unlawful for any person not registered under the provi-
sions of this act, and who has not paid the special tax provided for by this
act, to have in his possession or under his control, any of the aforesaid drugs,
and such possession or control shall he presumptive evidence of the violation
of this section and also of the violation of the provisions of section 1 of this
act * * *”

—the purpose of Congress being to prohibit the importation, manufac-
ture, or sale of the drugs described; and by this act the drug became an
“outlaw” in the country, its presence Congress has the right to trace,
and has the power to punish any person in whose possession this “out-
lawed” article may be found. The possession of such drug or con-
trol thereof is made presumptive evidence of the unlawful importa-
tion, manufacture, etc., as well as an obligation to pay the special
tax provided by the act, and a failure to register and pay the tax as
provided in section 1 would be a fraud upon the United States, in
that it deprived the government of the revenues provided by the act.

In United States v. Stowell, 133 U. S. 1, 10 Sup. Ct. 244, 33 L. Ed.
555, the court says:

“By the now settled doctrine of this court (notwithstanding the opposing
‘dictum of Mr. Justice McLean, in United States v. 84 Boxes of Sugar, 7 Pet.
[32 U. S.] 453, 462, 463 {8 L. Ed. 745]) statutes to prevent frauds upon the
revenue are considered as enacted for the public good and to suppress a
public wrong, and therefore, although they impose penalties or forfeitures,
nct to be construed, like penal laws generally, strictly in favor of the de-
fendant; but they are to be fairly and reasonably construed, so as to carry
out the intention of the Legislature.”
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Congress, having the power to exclude the drug entirely from the
United States, and the right to regulate its relation to interstate com-
merce, and to levy a tax, must be held to have the right to make it
unlawful for any person who has not complied with the provisions
of the act by registration or paying a tax, to have in his possession
this “outlawed” article. The act must be construed as a whole, and
force given to every part when this can be done.

Taking the act as a whole, I think the demurrer should be over-
ruled, and it is so ordered. )

Ex parte CHIN QUOCK WAH.
(District Court, W. D. Washington, N. D. May 10, 1915.)
No. 2971. :

1. AlIENS &=20—CONSTITUTIONAL LAw &2318—DEPORTATION—APPEALS—
Ri1GHT ToO APPEAR BY COUNSEL.

Due process of 1aw does not require that an alien ordered deported shall
be granted the right to appear by counsel on an appeal to the Commis-
sioner of Labor.

[Ed. Note.—For other cases, see Aliens, Cent. Dig. § 7‘3; Dec. Dig. €=
20; Constitutional Law, Cent. Dig. § 949; Dec. Dig. &=318.]

2. ALIENS &==32—DEPORTATION PROCEEDINGS—EVIDENCE. .

A certificate issued by a United States commissioner to a person of
Chinese descent, granting the right to enter the United States as an
American citizen, was not conclusive that he was a native-born citizen in
a proceeding involving the right to enter the United States of an alleged
minor son of the certificate holder, as the certificate was neither a judg-
ment nor evidence of a judgment.

[Ed. Note—For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec.
Dig. &==32.]

Application by Chin Quock Wah for a writ of habeas corpus. Writ
discharged, and petitioner remanded to custody. )

Beeler & Sullivan, of Seattle, Wash., for applicant.
Clay Allen, U, S. Dist. Atty., of Seattle, Wash., and George P. Fish-
burne, Asst. U. S. Atty., of Tacoma, Wash.,, for the United States.

NETERER, District Judge. It is alleged in the amended petition
that the petitioner is restrained of his liberty by the United States
Commissioner of Immigration, in that he is ordered deported, con-
trary to law, and states that on the 14th of September, 1914, he arrived
at the port of Seattle, made application for admittance, and that he was
given a hearing by the immigration officials and testimony was taken
from time to time, and on the 25th of November, 1914, an order was
issued by the Commissioner of Immigration, finding that he was not
entitled to remain in the United States, and his deportation ordered;
that on the same day an appeal was taken to the Secretary of Labor;
that the appeal was determined by one J. B. Densmore, Solicitor of
the Department, as Acting Assistant; that at said time the Secretary of
I.abor and his Assistant were at their respective offices, and the ac-
tion of Densmore was not authorized by law, and that the petitioner,
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by reason thereof, did not have a hearing upon his appeal, and that
he has been denied due process of law; that he is the minor son of
Chin Wing Hin, a native-born Chinaman of the United States; and
prays that he be discharged and allowed to join his father, who is a
merchant, in Boston, Mass. It is further alleged that the petitioner
was denied the right to have counsel appear before the Secretary of
Labor and present oral argument in support of his appeal.

Return is made in which,it is admitted that the petitioner arrived
in the United States and applied for admission, and that he was denied
admission and ordered to be deported. It admits that appeal was
made to the Secretary of Labor, denies that said appeal was not heard
by the Assistant Secretary, denies that applicant is the minor son of
a domiciled Chinaman, denies that he is the son of Chin Wing
Hin, and denies that Chin Wing Hin is a native-born Chinaman of the
United States, or entitled to remain in the United States.

[1] The contention of the petitioner that his appeal was improperly
disposed of is not well founded. The record discloses that the appeal
was heard and disposed of by the Assistant Secretary of Labor. The
contention that he was deprived of a fair hearing and not accorded due
process of law is, I think, equally unfounded: There is no provision
of law to my knowledge which accords to an immigrant the right of
counsel before the Commissioner of Labor. This matter was before
this court in Re Application of Chin Hing, opinion filed May 10, 1915,
in which the language of Judge Lacombe, used in U. S. v. Williams
(C. C.) 190 Fed. 898, was quoted, as follows:

“There is nothing in the statute which calls for the presence of counsel
at the examination of aliens preliminary to admission; nothing to indicate
that it was the intent of Congress that these investigations in hundreds of
thousands of cases touching the gualifications of an alien seeking to enter
were to be conducted as trials in court, with counsel present to represent the

alien, witnesses called to testify, and elaborate examination and cross-exami-
nation of them.” i .

[2] It is strenuously contended that the fact of Chin Wing Hin’s
birth in the United Statesswas definitely disposed of and became a
legal status, established by a certificate issued by one McGettrick,
United States Commissioner, granting the right to enter the United
States as an American citizen, Referring to the McGettrick certifi-
cate, this court in Ex parte MacPock (D. C.) 207 Fed. 696, at page 698,
said: .

“The first question to be disposed of is: Is the certificate which was pre-
sented a judginent in contemplation of the Exclusion Act? I think a read-
ing of the document is sufficient to conclusively show that it is not. On its
face it shows that it is not a judgment. It does not purport to be a cer-
tified copy of any judgment or record of judgment. It is not a document
which could be considered as evidence by any court or tribunal. It is mere-
ly a statement that a certain act had been done. It does not purport to, nor
does it in fact, fill the requirements of any rule of evidence, state law, or
act of Congress with relation to authentication of records of the United
States. ‘A written statement by a United States commissioner that a Chinese
person of a certain name was brought before him and was adjudged to
have the right to remain in the United States by reason of being a citizen
is not evidence of a judgment. Ah How v. United States, 193 U. 8. 65 {24
Sup. Ct. 357, 48 L. Ed. 619]; United States v. Lew Poy Dew (D. C.) 119 Fed.
786.” )
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I have examined the testimony with relation to the vocation of Chin
Wing Hin, and likewise that pertaining to the relationship of the ap-
plicant to Chin Wing Hin, and upon the evidence presented I can-
not say that the conclusion is erroneous and that the applicant was not
accorded a fair hearing.

The writ is discharged, and the petitioner remanded to the custody of
the Department of Immigration. If the petitioner appeals from this
order within 10 days, he may be released.on filing recognizance in the
sum of $2,000, conditioned as provided by law, pending the appeal.

THE ULRICA.
(District Court, D. New Jersey. June 5, 1915.)

MARITIME LIENS &>37—REPATRS—CoMMON-L.aAw PossEssory LIEN.

A repairer in possession of a vessel has a common-law possessory lien
for repairs made while so in possession, which continues notwithstanding
the seizure of the vessel in proceedings by other lien claimants, and, if
its claim is also maritime, its lien is entitled to priority over older liens
of the same class. '

[Ed. Note.—For.other cases, see Maritime Liens, Cent. Dig. §§ 58-70;
Dec. Dig. €=937.]

In Admiralty. Suit by the Weehawken Dry Dock Company against
the steamboat Ulrica. On determination of priority of liens.

Alexander & Ash, of New York City, for Weehawken Dry Dock Co.

Foley & Martin, of New York City, for Tietjen & Lang Dry Dock
Co. :

Roe, Runyon & Autenrieth, of Jersey City, N. J., for Archibald
McNeil Sons Co.

RELLSTAB, District Judge. The steamboat Ulrica was libeled,
while in the possession of the Weehawken Dry Dock Company, by
Burton Smith and others, wage claimants. It was seized and sold by
the United States marshal. The proceeds of sale, after payment of
the amounts due such wage claimants and the taxed costs, are insuffi-
cient to pay the claims of the other libelants. The claim of the Wee-
hawken Company embraces repairs made during different periods when
such steamboat was in its possession. For the amount due for the re-
pairs made during the period when the boat was last in its possession
it claims priority in payment, on the ground that it had a common-law
possessory lien for such repairs. ’

The Weehawken Company had a common-law lien for the repairs
last made, and this lien continued notwithstanding the seizure of the
steamboat by the United States marshal. The B. F. Woolsey (D. C.)
7 Fed. 108; The Two Marys (D. C.) 10 Fed. 919. See, also, American
Trust Co. v. W. & A. Fletcher Co., 173 Fed. 471, 97 C. C. A. 477.
This is not disputed by the other libelants; but they contend, first, that
as their liens, being of the same class or rank of privilege as that of
the Weehawken Company, all accrued before these repairs were
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made by the Weehawken Company, they are superior to such posses-
sory lien; and, second, that the possessory lien was waived.

As to the first contention: If the repairs made by the Weehawken
Company were not maritime in their nature, its common-law lien would
have to yield to the liens of the other libelants. The Guiding Star
(C. C) 18 Fed. 263; The Unadilla (D. C.) 73 Fed. 350. See, also,
The Tergeste, 9 Asp. M. C. 356 [1903] L. R. 26. Bat the character
of these repairs is maritime, and, treating the Weehawken Company’s
lien as maritime, unaffected by the fact that it had also a common-law
lien for such repairs, it is manifest that such lien is at least equal in
rank to the liens of the other libelants. That being the status of such
lien, it is inconceivable that it should become subordinate to the other
liens on the ground that the latter accrued before those repairs were
made. Such a subordination, while it would be consistent with the
doctrine which controls the priority among common-law liens, would
be subversive of the very genius of the maritime law which in the
matter of privilege among claims of the same class, in the absence of
special equities, prefers those that have most immediately preserved
the res subjected to the lien. The J. E. Rumbell, 148 U. S. 1, 9, 13
Sup. Ct. 498, 37 L. Ed. 345; The John G. Stevens, 170 U. S. 113, 119,
120, 18 Sup. Ct. 544, 42 L. Ed. 969 ; The Guiding Star (C. C.) 18 Fed.
263, 268. See, also, The Glen Island (D. C.) 194 Fed. 744, 746. There
are no equities in this case that would justify the exclusion of the Wee-
hawken Company’s lien from the benefit of this primary rule. On the
contrary, its possessory lien, arising from its custody of the steamboat
at the time of seizure, but emphasizes the need of enforcing in this
case the rule which gives priority in the inverse order to that in which
the liens of the same class accrued.

As to the second contention: It is sufficient to say that the evi-
dence does not support it. While the evidence tends to show that the
Weehawken Company did not realize all the advantage that the pos-
session of the steamboat gave it, yet there is nothing to indicate that
it intended to surrender any rights that it may have had by reason
thereof.

The Weehawken Company is entitled to priority in payment as to
the sum of $138.02, the value of the repairs made by it during the
period brought to a close by the seizure of such steamboat.

In re JARMULOWSKY.
Ex parte WOLF & POUKER.

(District Court, S. D. New York., April 12, 1915.)

BANKRUPTCY @&=116—MORTGAGES &=>199—RENTS—RIGHTS A8 AgAINsT RE-
CEIVER IN BANKRUPTCY.

A real estate mortgage provided that, if default should be made, the
rents and profits arising from the land were assigned to the mortgagee,
who might enter or apply for a receiver. Held that, under the law of
New York, the mortgagee was entitled to rents which became due and
were collected by a receiver in bankruptey after default on the mortgage,
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although the mortgagee had not applied for a foreclosure receiver or
for an order of sequestration.

[Ed. Note—For other cases, see Bankruptcy, Dec. Dig. €=>116; Mort
gages, Cent. Dig. §§ 513-525; Dec. Dig. ¢==199.]

In Bankruptcy. In the matter of Meyer Jarmulowsky, bankrupt.
-On petition by Wolf & Pouker for the payment of rents collected from
mortgaged premises. Petition granted.

This is an application by a mortgagee against a bankruptcy receiver
for an order directing the receiver to pay to him rents which had fall-
en due, and had been collected, after default upon the mortgage, but
before the mortgagee had applied either for a foreclosure receiver, or
for a sequestration order of the rents for his benefit. The mortgage
contained these clauses: .

“Fifth. That if default shall be made in the payment of the principal sum
mentioned in the said bond, or of any installment thereof, or of the inter-
est which shall accrue thereon, or of any part of either, at the respective times
therein speci;ieq for the payment thereof, the said mortgagee shall have the -
right forthwith, after any such default, to enter upon and take possession
of the said mortgaged premises, and to let the said premises, and receive the
rents, issues, and profits thereof, and to apply the same, after payment of all
necessary charges and expenses, on account of the amount hereby secured,
and said rents and profits are in the event of any such default hereby as-
signed to the mortgagee.

“Sixth. And the mortgagee shall also be at liberty, immediately after any
such default, upon proceedings being commenced for the foreclosure of this
mortgage, to apply for the appointment of a receiver of the rents and profits
of the said premises without notice, and the mortgagee shall be entitled to
the appointment of such a receiver as a matter of right, without consideration
of .the value of the mortgaged premises as security for the amounts due thé
mortgagee, or the solvency of any person or persons liable for the payment of
such amounts.”

Ralph Wolf, of New York City, for mortgagee.
Norman M. Behr, of New York City, for receiver.

LEARNED HAND, District Judge (after stating the facts as above).
This question depends entirely upon the law of the state of New York
as to whether a mortgagee’s title to rents of realty after default is good
against the creditors of the mortgagor, where the mortgage contains an
assignment of rents to become effective on default. As between the
bankrupt and the mortgagee the agreement would, of course, be valid,
and it would seem that the creditors should stand in no better position
than the bankrupt, except by virtue of some statute or rule forbidding
secret liens. No such rule exists so far as I know, nor any reason why
the agreement should not be carried out.

It must be admitted that the law is in some doubt upon the question
when it arises between successive mortgagees. The last case is Sulli-
van v. Rosson, 166 App. Div. 63, 151 N. Y. Supp. 613, in which the
Appellate Division for the First Department decided by a vote of three
to two that an agreement like that at bar prevailed over the right of
a junior mortgagee, who had secured a receiver in a foreclosure suit.
Harris v. Taylor, 35 App. Div. 462, 54 N. Y. Supp. 864, also by a di-
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vided court, held the same thing when the agreement authorized the
mortgagee to collect the rents from the outset. Thomson v. Erskine,
36 Misc. Rep. 202, 73 N. Y. Supp. 165, a decision of Justice McAdam
for the Appellate Term, held the same thing as Sullivan v. Rosson,
supra. Judge Hough, in Re Banner (D. C.) 149 Fed. 936, made a con-
trary ruling in a bankruptcy case; but he distinguished Harris v. Tay-
lor, supra, because the condition in that case applied from the outset.
This decision was before Sullivan v. Rosson, supra, which, though not
authoritative, is as near an exposition of the state law as is available.

It does not seem to me that the same question is presented here as
in cases between a mortgagee in possession and a mortgagee with an
assignment in his mortgage ; but, if it be, then I think I should follow
the last decision of the state court. The amount at stake does not jus-
tify an action in the state court.

The petitioner may take his order.

In re PROGRESSIVE WALL PAPER CORPORATION.
In re FIRST NAT. BANK OF BALLSTON -SPA, N, Y@
(District Court, N. D. New York. June 4, 1915.)
1. PLEDGES &=9—DEBTS WHICH MAY BE SECURED—PRE-EXISTING LIABILITY.

The existence of a valid indebtedness is a sufficient consideration for a
new promise or a pledge of property as security for the payment of such

indebtedness.
[Ed. Note.—For other cases, see Pledges, Cent. Dig. § 20; Dec. Dig.
&=9.]
2, CORPORATIONS @&=>471—VALIDITY oF BoNDS—BONDS ISSUED FOR “PROPERTY”
—PLEDGE.

_ Mortgage bonds, issued by a corporation and pledged to a bank as
collateral security to a note of the corporation for an amount equal to
their par value, given in renewal of a prior valid note, in consideration of
such renewal, without the indorsement of one who was bound by the
prior note, and under an agreement with the pledgee that it would not
sell the bonds for less than their par value, were issued for ‘/property,”
within the meaning of Stock Corporation Law N. Y. (Consol. Laws, c.
59) § 55, which provides that “no corporation shall issue either stock or
bonds except for money, labor done or property actually received for the
use and lawful purposes of the corporation,” and are valid in the hands
of the pledgee.

[Ed. Note.—For other cases, see Corporations, Cent. Dig. §§ 1833-1836,
1838, 1840; Dec. Dig. ¢&=4T1.

For other definitions, see Words and Phrases, First and Second Series,
Property.]

3. BANKRUPTCY ¢==323—SECURED CREDITOR—RIGHT T0 PROVE FOR BALANCE
DuE.

In such case, where the corporation became a bankrupt, fhe bonds not

having been sold, if the pledgee realizes from the sale_of the mortgaged
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property, sold in foreclosure or by the trustee, less than the dmount of
the note, it may prove the balance against the estate.

[Ed. Note.—For other cases, see Baukruﬁ)tcy, Cent. Dig. §§ 503, 503, 513 ;
Dec. Dig. €=9323.]

In Bankruptcy. In the matter’of Progressive Wall Paper Corpora-
tion, bankrupt. On review of order of referee declaring invalid bonds
of bankrupt held by First National Bank of Ballston Spa, N. Y., as
pledgee. Reversed. ’

This is a review of an order made by William P. Badger, referee in bank-
ruptey, adjudging that seven mdrtgage bonds made by the above-named
bankrupt, or its predecessor in name, the Progressive Wall Paper Corporation,
for $1,000 each, and now in the possession of the First National Bank of
Ballston Spa, N. Y., as collateral security for a note of the said corporation
given to and now held by said bank, have never been lawfully issued, and
that same are null and void; also that the claim of the said bank to hold said
bonds as collateral security for the said note of the bankrupt or otherwise is
illegal, and that the said bank is not a lawful owner and holder of the bonds
or any of them. The order of the referee also forever enjoins and restrains
the said First National Bank of Ballston Spa from selling, negotiating, or in
any way disposing of the said bonds, or any of them, and directs that the
said bank deliver such bonds to Fred H. Justin, as trustee in bankruptcy of
the said bankrupt corporation, the Progressive Wall Paper Corporation.

Weeds, Conway & Cotter, of Plattsburg, N. Y. (Frank E. Smith, of
New York City, of counsel), for trustee in bankruptcy.

Luther A. Wait, of Saratoga Springs, N. Y. (Edgar T. Brackett, of
Saratoga Springs, N. Y., of counsel), for claimant.

RAY, District Judge. The above-named bankrupt, the Progressive
Wall Paper Corporation, a corporation of the state of New York and
doing business at Plattsburg, in said state of New York, on the 23d-
day of November, 1914, was duly adjudged a bankrupt, and December
10, 1914, Fred H. Justin was duly appointed trustee of the bankrupt
estate and property and duly qualified as such. In or about July, 1905,
the now bankrupt corporation borrowed the sum of $10,000 from the
First National Bank of Ballston Spa, and gave. to it its promissory
note therefor, and which note bore certain indorsements. Partial pay-
ments were made on said note from time to time, and renewals for the
unpaid parts were made, until January 22, 1912, when the said bank
held the note of the bankrupt due on that day for the sum of $7,000,
that being the unpaid balance of the loan of July, 1905. On that day,
January 22, 1912, the said note of $7,000 was unsecured, except by the
indorsements of John J. Cunningham, Grenvilie M. Ingalsbee, John H.
Derby, and Asahel R. Wing, who were officers of the said now bank-
rupt corporation.

On said last-mentioned day a renewal note for $7,000, made by the
bankrupt and indorsed by said Cunningham, Ingalsbee, and Derby, was
made and delivered to the said bank in payment or renewal of the prior
note for the same amount. Asahel R. Wing, one of the prior indorsers
as- stated, declined to indorse further, and in place of his indorsement
and as further security the said now bankrupt corporation delivered to
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the said bank as collateral security for the payment of the said note
and debt the said seven second mortgage bonds made by the bank-
rupt. These bonds were secured by a mortgage on the real property
and plant of the said now bankrupt corporation, and which mortgage
had been given to the Adirondack Trust Company as trustee named
therein. This mortgage was dated November 1, 1911. Up to the time
these bonds were delivered to the said bank as aforesaid they had not
been issued or used in any way by the now bankrupt corporation, but
had remained in the possession of the officers of said corporation. The
mortgage was recorded and the formalities of the execution of said
bonds had been complied with. The mortgage had been made, de-
livered, and recorded pursuant to a resolution of the authorities of
said corporation and is in due form. On the 2d day of November,
1911, the directors of the now bankrupt corporation had adopted the
following resolution:

“Resolved, that the treasurer of this corporation be authorized to issue the
bonds of the corporation which are secured by the mortgage upon its prop-
erty and franchises, dated November 1, 1911, to pay, or to secure, as col-
lateral, the payment of the notes of the corporation, now outstanding, indorsed
by John J. Cunningham, John H. Derby, Asahel R. Wing, and Grenville M.
Ingalsbee, and to secure as collateral the payment of other notes of the cor-
poration, which may be given hereafter in the transaction of its business, and
to pay or secure as collateral renewals of any of said notes, without reference
to degree of removal of the said renewal or renewals from the note or notes

now outstanding, and that said treasurer be authorized to receive said bonds
from the trustee.”

Prior to January 22, 1912, the indorser Wing had sold his interest
in the now bankrupt corporation, and on that day, when said note for
$7,000 became due, it was arranged by the corporation and the First
National Bank of Ballston Spa and the indorsers Cunningham, Derby,
and Ingalsbee that thereafter the note given for the debt and in re-
newal should be indorsed by Cunningham, Derby, and Ingalsbee, and
not by Wing, and that there should be deposited seven of the said sec-
ond mortgage bonds issued under said mortgage as collateral security
for the payment of said note. The renewal note of January 22, 1912,
indorsed by Cunningham, Derby, and Ingalsbce, and accompanied by
the said bonds in question, were delivered to the said bank on said 22d
day of January, 1912, pursuant to the said arrangement and agree-
ment. That note has been renewed from time to time at the same sum,
with the same indorsers, and the said bonds have remained in the pos-
session of the bank ever since as collateral for the note and debt.

The note now held by the bank, representing said debt and for which
the said bonds are held as collateral, reads as follows:

“$7000.00. Plattsburgh, N. Y., October 17, 1914.
“Three months after date we promise to pay to the order of John J. Cun-
pingham, Grenville M. Ingalsbee, and John H. Derby the sum of seven
thousand 00/100 dollars, at the First National Bank of Ballston Spa, N. Y.,
for value received, having deposited with said bank, as collateral security,
seven bonds of the Progressive Pulp & Paper Company, for $1,000.00 each, be-
ing numbered 31, 32, 33, 34, 35, 36, and 37, with full power to sell same at
public or private sale at the option of said bank, after ten days notice in
writing, by mail, directed to us at Plattsburgh, N. Y., and to apply the pro-
ceeds thereof towards the payment of this note, and of any other note or
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notes held by the said bank, of which we are either the maker or indorser,
accounting to us for the surplus of said sale, if any, with interest.
“Progressive Wall Paper Corporation,
“by A. S. Derby, Treas.
“Countersigned: John J. Cunningham, Prest.
“Due Jan'y 17, 1915.”

This note was indorsed as follows:

“Indorsed:
“John J. Cunningham.
“Grenville M. Ingalsbee.
“John H. Derby,
“By Archibald S. Derby, Atty.”

The note of January 22, 1912, read the same, except as to date.

January 15, 1915, said Ingalsbee, an indorser on said note, filed with
the referee the claim on said note held by the bank against the said
Progressive Wall Paper Corporation, and such claim was filed as a .
secured claim, stating that the security held by the said First National
Bank of Ballston Spa for the said debt was the said seven second
mortgage bonds of said corporation of the face value of $1,000 each.
To this claim was attached a copy of the last renewal note, which bore
date October 17, 1914, and which was indorsed as above stated. On
or about January 20, 1915, the said bank gave notice to said trustee in
bankruptcy and to the said indorsers that said bonds would be sold at
public auction to the highest bidder at its banking house on the 30th
day of January, 1915, pursuant to the contract and agreement by which
same were pledged.

Thereupon the trustee in bankruptcy, Fred II. Justin, filed his peti-
tion, setting forth the facts and alleging that said bonds were illegally
and improperly issued, and not valid or legal, and not the property
of the bank, and that the bank was not entitled to hold same, and pur-
suant to the prayer of the petition the bank was enjoined and re-
strained from selling or disposing of the bonds until the further order
of the court, and the said bank was required to show cause why it
should not be adjudged and determined that the pledge and lien claimed
by the bank on said bonds was and is illegal and invalid, and why the
said bonds should not be declared void, and an order made directing the
bank to return same to the trustee, or why the said bank should not be
restrained from enforcing the pledge or lien, if the same should be
found valid, through a sale thereof. Other relief, such as the petitioner
might be entitled to, was also prayed for.

.The ‘bank appeared, and evidence was taken, and the referee made
an order now under review adjudging:

That the said mortgage bonds, seven in number, “have never been lawfully
issued, and that the same are null and void. (2) That the claim. of the said
bank to hold said bonds as collateral security for the note of the bankrupt or
otherwise is illegal, and the said bank is not a lawful owner and holder of
said bonds. (3) That the said First National Bank of Ballston Spa, N. Y.,
be and it hereby is forever enjoined and restrained from selling, negotiating,
or in any way disposing of said bonds or any of them. (4) That said bank
deliver up the said seven second mortgage bonds to Fred H. Justin as-trustee
herein.”
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This js the order under review.

The said Progressive Wall Paper Corporation, at the time the peti-
tion was filed against it, was insolvent, its debts amounting to about
$345,000, including bonded debts, and the property, exclusive of real
estate, was worth about $79,000, and it would also appear that the real
estate is not of sufficient value, exclusive of the mortgage in question
and the bonds issued under it, to pay the balance of the indebtedness
of the corporation.

The referee was requested to find, but refused to find:

“That the First National Bank of Ballston Spa, N. Y., received said bonds in
good faith and for value, before maturity, and without notice of any infirmity.
That said bonds, when issued, were valid, and they have continued to be and
still are valid, obligations of the bankrupt.”

The First National Bank of Ballston Spa, N. Y., has agreed that it
will not sell the said bonds, or any of them, for less than par. The
indebtedness of the bankrupt corporation, the Progressive Wall Paper
Corporation, to the claimant, First National Bank of Ballston, Spa, at
the time of the bankruptcy, in the full sum of $7,000 on the note in
question, a copy of which is set out above, is conceded. It is also con-
ceded that the said note represents a part of the original debt of $10,-
000 incurred by the corporation in July, 1905. It is not denied or ques-
tioned that when Wing, one of the indorsers on the note originally
given, and the renewals thereof given prior to and including the one
existing January 22, 1912, sold out his interest in the now bankrupt
corporation, he refused longer to be an indorser, and that it was then
agreed between the First National Bank of Ballston Spa and the now
existing corporation and the indorsers Cunningham, Ingalsbee, and
Derby that the indebtedness should be allowed to run; that is, that
the bank would continue to give credit to the corporation on its promis-
sory note indorsed by Cunningham, Ingalsbee, and Derby; but that
the corporation should put up with the bank as collateral security to
the note and indcbtedness represented thereby the said bonds or obli-
gations of the corporation. It is conceded that these bonds or obliga-
tions had not been issued—that is sold or delivered to any one—before
that. The mortgage given to secure this issue of bonds, which
amounted to some $100,000, of which the $7,000 was a part, was duly
authorized and recorded, and is in all respects regular. No defect is
pointed out. The bonds themselves are properly made out, and are
legal and valid on their face. There is no irregularity in the making
and execution of the bonds. The resolutiort of November 2, 1911,
adopted by the board of directors of the Progressive Wall Paper Cor-
poration, or its predecessor in name, as the case may have béen, is
challenged. The referee was requested to find that the resolution of
that date was duly passed. The referee did not so find, but found as
follows:

“I find that such resolution was passed, but find that it was illegal, in so

far as it authorized the issue of said bonds as collateral security for antece-
dent debts of said corporation.”
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It is noted that the resolution provides that the treasurer of the cor-

poration is authorized to issue the bonds of the corporation secured
by the mortgage referred to—
“to pay or to secure as collateral the payment of the notes of the corporation
now outstanding, indorsed by John J. Cunningham, John H. Derby, Asahel R.
Wing, and Grenville M. Ingalsbee, and to secure as collateral the payment of
other notes of the corporation which may be given hereafter in the trans-
action of its business, and to pay or secure as collateral renewals of any of
said notes, without reference to degree of removal of the said renewal or re-
newals from the note or notes now outstanding, and that said treasurer be
authorized to receive said bonds from the trustee.”

Under this resolution and by virtue thereof the treasurer did receive
the bonds from the trustee, the Adirondack Trust Company, and under
the agreement set forth did deliver same to the claimant here, the First
National Bank of Ballston Spa. There is no question that the $10,000
borrowed of this bank in 1905 was borrowed for and used for the
business of the corporation. At the time of the renewal of the note
and the pledging of these bonds to the bank, the corporation was do-
ing business, and it was nécessary for it to have an extension of credit.
The credit before had at the bank was secured by the indorsements
of Cunningham, Ingalsbee, Derby, and Wing. The indorsement of
Wing could no longer be obtained. The transaction and facts found
and stated show that the pledging of the bonds as security for the in-
debtedness was to secure from the bank a surrender of the old note
and an extension of credit, in effect a new loan of $7,000 secured by
the note of the corporation indorsed by Cunningham, Derby, and
Ingalsbee, and further secured by, a pledge of the bonds or obligations
of the corporation. These bonds were in turn secured by a mortgage
upon the real estate of the principal debtor, the Progressive Wall Paper
Corporation. In effect, the delivery of the bonds to the bank gave to
it a lien upon the real estate of the corporation. The situation then
was that the bank held the promissory note of the Progressive Wall
Paper Corporation, now bankrupt; that is, it held the promise to pay
of such corporation. It also held another promise to pay $7,000, made
by the same corporation. There is abundant authority for the proposi-
tion that a mere promise of a debtor to pay the debt owing and evi-
denced by a prior written promise to pay such debt may not be re-
garded or treated as collateral security. But it is otherwise when the
second promise is in the form of a pledge of property of the debtor,
either personal property or real estate. A. may give his note to B.
It is a mere written promise to pay. A. may also execute and de-
liver to B. at the same time, or at another time, a mortgage on per-
sonal property or a mortgage on real estate owned by him as collateral
to his original promise, and this is in a sense collateral security for the
payment of the debt. The one promise is collateral to the other; but
it is of a different nature and quality, inasmuch as it pledges either per-
sonal property or real estate owned by the debtor to the payment of
the debt. I know of no rulé of law or statute which forbids a debtor
to secure his obligations at a date subsequent to the original promise
and the receipt of the original consideration by mortgage upon his
property, unless it be in cases of insolvency, where preferences are for-
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bidden or there be fraud in the transaction. I am not now discussing
the effect of section 55 of the Stock Corporation Law of the state of
New York (Consol. Laws, c. 59), which provides:

“No corporation shall issue either stock or bonds except for money, labor

done or property actually received for the use and lawful purposes of such
corporation.”

[1] The Corporation Law of the state of New York and many
recent court decisions of that state and federal decisions make it plain,
I think, that the existence of a valid indebtedness is a sufficient con-
sideration for a new promise or a pledge of property as security for
the payment of such indebtedness. The old debt and extension of time
for the payment thereof is value within the meaning of the law.

[2] In this case the bank not only extended the time for the pay-
ment of the debt by accepting the new note payable at a future day,
but lost the benefit of the name and obligation of one of the indorsers
to pay the debt, and accepted in lieu thereof and in consideration of the
extension of time of payment the bonds in question. As stated, these
bonds were a promise to pay executed by the debtor; but they were
secured by mortgage upon the real estate of the debtor. 'This was a
new and an additional security. Negotiable Instruments Law (Consol.
Laws, c. 38) § 51, provides:

“Value is any consideration sufficient to support a simple contract. An an-
tecedent or pre-existing debt constitutes value, and is deemed such whether the
instrument is payable on demand or at a future time.”

See language of Justice Miller in King v. Bowling Green Trust Co.,
145 App. Div. 398, 402, 129 N. Y. Supp. 977.

There was no fraud in this transaction. The bonds were turned over
to the bank as security for the payment of the note more than four
months prior .to the bankruptcy, and, as stated, there was a sufficient
consideration, a valuable consideration. The bank knew, of course,
that these bonds were the obligations of the debtor, the Progressive
Wall Paper Corporation. The bank not only knew that they were obli-
gations of the corporation, but also knew that they carried with them
a lien upon the real estate of such corporation. The bank knew that
they had not been issued to other parties, and were not owned by other
parties. In short, the bank knew, when it took these bonds, that it was
receiving the obligation of the debtor or its promise to pay at a future
time, and that such promise was secured by mortgage on the real estate
of the corporation. The bank also knew of the existence on the statute
books of section 55 of the Stock Corporation Law of the state of New
York, which as already stated provides that no corporation shall is-
sue bonds except for money, labor done, or property actually received
for the use and lawful purposes of such corporation. Assuming that
the bank has made a binding agreement, and this is asserted by the at-
torney for the bank in his brief, that it will not sell these bonds for
less than their par value, the proceeds of a sale will pay the note, as
the proceeds will be applicable thereto and reduce the note for $7,000
by the amount of the par value of the bonds, which is also $7,000. In
other words, the note held by the bankrupt will be extinguished or paid
by the application thereto of the proceeds of the bonds of the debtor
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executed and delivered to the bank more than four months prior to the
bankruptcy. This will not work a preference, provided the bonds are
legal and were legally issued, and the bank had the right to receive
them as security for the payment of the note.

These bonds must have been issued—that is, delivered—by the Pro-
gressive Wall Paper Corporation to the bank in exchange for either
money, labor done, or for property actually received for the use and
lawful purposes of such corporation within the meaning of the language
of the statute. If the quotation means that the money rhust be paid
over at the time that the bonds are issued, then these bonds were not
issued for money. There is no pretense that they were issued for labor
done. Were they issued for property actually received for the use and
lawful purposes of such corporation? If this language means that
some tangible, usable, or marketable property must be received for the
bonds when issued, then these bonds were not issued for property actu-
ally received for the use and lawful purposes of such corporation. In
connection with the new or.renewal note, indorsed as stated, these
bonds were issued in exchange for the old note of the corporation,
which it actually owed, and to enable it to continue business. The old
note was received for the purpose of being canceled and retired. The
old note or obligation was received by the corporation, and was retired.
The note surrendered, indorsed as it was by Wing with the others, was
property in the hands of the bank, and was surrendered. If the
provision quoted (section 55 of the Stock Corporation Law) is intended
to forbid a solvent corporation, owing debts evidenced by its notes in-
dorsed by its officers, to issue its bonds secured by a mortgage on its
real property, and use such bonds in exchange for and for the purpose
of retiring the old or pre-existing notes, then, of course, these bonds
are void in the hands of the bank. It does not seem to me that this was
the purpose of the provision quoted. The occurrences of January 22,
1912, constituted a new transaction between the corporation and the
bank. A new note was given, but one of the old indorsers was abso-
lutely released, and the old note surrendered. A new note was given,
with three indorsers in place of four. The time of payment was ex-
tended, and there was a new contract between the corporation and the
bank and these indorsers, by which the bonds of the corporation se-
cured by mortgage were to be placed with the bank as security for the
payment of the note, and this operated, not only for the benefit of the
bank and the corporation, but for the benefit of the three indorsers.
Can it be said that the bank did not surrender property to the corpo-
ration in exchange for the bonds and the new note indorsed by the
three, within the meaning of section 55 quoted?

The Corporation Law of the state of New York authorizes corpora-
tions organized thereunder to borrow money necessary for the trans-
action of their business and to issue and dispose of their obligations.
Laws of New York 1892, c. 688, § 2, contains such a provision, and
section 42 provided :

“That no corporation shall issue bonds except for money, labor or prop-

erty actually received for its use and lawful purposes, and that no bonds shall
be issued for less than the fair market value thereof.”
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Under this statute it was held by the Circuit Court of Appeals in this
(the Second) circuit that where a corporation, being in need of money,
pledged certain of its bonds secured by mortgage to a bank as security
for further credit, under an agreement that the corporation might sell
any of the bonds at par and on delivery of the proceeds thereof to
the bank it would release and redeliver such bonds to the corporation,
and the bank immediately thereafter extended its line of credit to the
corporation, such bonds were properly issued and constituted valid
claims against the corporation’s estate in bankruptcy. In re Waterloo
Organ Co., 134 Fed. 345, 67 C. C. A. 327.

In that case, at the time of the transfer of the bonds to the bank,
the company was directly indebted to the bank upon its own notes in
the sum of upwards of $6,000 and contingently liable as indorser on the
business paper of its customers, which had been discounted by the bank
for the benefit of the company, in the further sum of $33,000. On the
delivery of the bonds the bank increased its line of discount to the
company, and the indebtedness'of the company to the bank was largely
increased, and so continued down to the time of the adjudication, when
the amount of paper on which the company was directly liable had
been increased to $11,0C0, which was a sum in excess of the par value
of the bonds. The court, per Townsend, Circuit Judge, said:

“In view of the amount then due, and the immediate increase by the bank
of the company’s line of discount until the direct liability alone of the com-
pany exceeded the fair market value or par value of said bonds, we think it
may fairly be inferred that the company was in need of further funds in
order to carry on its corporate business, that the bank was unwilling to
grant further credits, except upon receipt of further security, and that the
agreement between the parties was that said bonds should be issued at their
fair market value, which was their par value, and that they were actually
issued for property in the nature of advances, loans, discounts, credits, ete,
received for the use and lawful purposes of said corporation, and that said is-
sue, therefore, was valid.”

This case is not on all fours with the one now at bar. In that case
there were further advances and loans made by the bank. Here there
was no further advance or loan of money, only an extension of time of
payment of the then existing debt, accompanied by the release of one of
the indorsers and the substitution of these bonds secured by mortgage
as security for the payment of such debt. But it seems to me that here
was the obtaining of property from the bank in exchange for these
bonds, to wit, the old note, which bore the indorsement of Wing, and
which note in the hands of the bank was clearly property.

It is a fair inference from all the facts that the cotporation would
not have obtained the surrender of this old note but for the pledge of
the bonds in question. The statutes of the state of Wisconsin (St. 1913,
§ 1753) provide that no corporation shall issue bonds, except for
money, labor, or property estimated at its true value actually received
equal to 75 per cent. of the par value thereof, and that all bonds issued
contrary thereto shall be void. Certain creditors of a corporation ac-
cepted its bonds secured by a mortgage as collateral for their past-due
claims at not less than 75 per cent. of their face value, and extended
the time of payment of the claims. - The creditors took them under an
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agfeement either to return them or to account therefor at 75 cents on
the dollar. It was held by the Circuit Court of Appeals, Seventh Cir-
cuit, in First Savings Bank & Trust Co. et al. v. Waukesha Canning
Co. et al,, 211 Fed. 927, 128 C. C. A. 305, reversing Nichols v. Wau-
kesha Canning Co. (D. C.) 195 Fed. 807, that such bonds were issued
for property and were valid. In that case the corporation was being
pressed by its creditors, and issued its bonds secured by mortgage, and
delivered them as collateral security to its own debts existing prior to
the making of the mortgage and bonds. The prevailing opinion, in
which all concurred, says (211 Fed. 929):

“Concretely stated, did the issue and application of the bonds in suit as-

collateral security to existing indebtedness constitute the issue and applica-
tion of bonds for money or labor or property?”’

The court held, following Pfister v. Milwaukee Electric Ry. Co., 83
Wis. 86, 53 N. W. 27, and Memphis & Little Rock R. R. v. Dow, 120
U. S. 298, 7 Sup. Ct. 482, 30 L. Ed. 395, that when the bonds were put
by the corporation issuing them beyond its control by hypothecating
them as security for loans or for any other purpose or in any other
manner, it issued them within the meaning of the statute. In Nelson
v. Hubbard, 96 Ala. 238, 11 South. 428, 17 L. R. A. 375, the court,
considering a similar statute, said :

“And we do not think that such pledlge to secure debts already contracted,
if made without fraud and solely for the bona fide purpose of satisfactorily
securing the payment of corporate debts, can properly be regarded as effecting

a fictitious increase of indebtedness, or as not issued for money, labor done,
or money or property actually received.”

The Constitution of the state of California provides that:

“No corporation shall issue stock or bonds, except for money paid, labor
done, or property actually received, and all fictitious increase of stock or in-
debtedness shall be void.” Article 12, § 11. :

In Atlantic Trust Co. v. Woodbridge Canal & Irrigation Co. (C. C.)
79 Fed. 842, it was held by Morrow, District Judge, that this constitu-
tional provision did not prevent a corporation from pledging its bonds
as collateral security for the payment of a debt incurred by it less in
amount than the par value of the bonds. He also held that such a
pledge is an issue of the bonds. It is true, as was stated by the judge
writing the opinion in the case last cited, that the stipulated facts did
not disclose whether or not the bonds in question were pledged as
collateral security for the pre-existing indebtedness. The whole rea-
soning, however, of Judge Morrow, especially pages 846 and 847 of
79 Fed., would indicate that he regarded bonds issued and pledged as
collateral to pre-existing indebtedness of the corporation valid. The
Supreme Court of the United States, in Railway Co. v. Dow, 120 U. S.
287, 7 Sup. Ct. 482, 30 L. Ed. 595, in considering section 8 of article
12 of the Constitution of the state of Arkansas, which is substantially
the same as that of the Constitution of the state of California referred
to, and substantially the same as the statute of the state of New York,
declared the purpose and scope of such provisions and said:

“The prohibition against the issuing of stock or bonds, except for money
or property actually received or labor.-done, and against the fictitious increase
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of stock or indebtedness, was intended to protect stockholders against
spoliation, and to guard the public against securities that were absolutely
worthless. One of the mischiefs sought to be remedied is the flooding of the
market with stock and bonds that do not represent anything whatever of sub-
stantial value.”

In Kemmerer et al. v. St. Louis Blast Furnace et al., 212 Fed. 63, 128
C. C. A. 519, the Cjrcuit Court of Appeals, Eighth Circuit, had under
consideration the constitutional provision of the state of Missouri o
this subject, section 8 of article 12, and section 2981 of the Revised
Statutes of 1909 of that state, and which provide that:

“Bonds of a corporation shall be issued only for money paid, labor done,

or property actually received, and all fictitious increase of indebtedness shall
be void.” '

The court held that bonds of a corporation issued and pledged to se-
cure a pre-existing debt due from it “are invalid where no consideration
passed to it from the creditor.”

I do not see how this case of Kemmerer et al. v. St. Louis Blast Fur-
nace Co. et al., supra, decided by the Circuit Court of Appeals of the
Eighth Circuit, can be reconciled with the decision of the Circuit Court
of Appeals, Seventh Circuit, in First Savings & Trust Co. et al. v.
Waukesha Canning Co. et al., supra. They seem to be decidedly in
conflict. The case in the Seventh circuit was decided January 14, 1914,
and the case in the Eighth cirenit was decided February 24, 1914. In
the case of Kemmerer v. St. Louis Blast Furnace Co. et al, Judge
Carland cited and quoted from Nichols v. Waukesha Canning Co.
(D. C) 195 Fed. 807, reversed in Waukesha Canning Co. v. First Sav-
ings & Trust Co., 211 Fed. 927, 128 C. C. A. 305, by the Circuit Court
of Appeals, Seventh Circuit, as stated, and evidently was unaware of
the fact that the case had been reversed by the Circuit Court of Appeals.
However, the court in the Kemmerer Case cited (212 Fed. 63, 128 C.
C. A. 519) expressly states that bonds issued by a corporation to se-
cure a pre-existing debt of such corporation “are invalid where no
consideration passed to it from the creditor.” In other words, it would
seem that, where a corporation makes its bonds secured by mortgage
on its property and issues them as security merely for a pre-existing
debt, such bonds are invalid in the hands of the pledgee unless there is
some new consideration, and we would infer that that court would
have held such bonds valid in case there had been some new or addi-
tional consideration for the pledge of the bonds. In the case now be-
fore this court I think there was a new and an independent considera-
tion for the issue and delivery of the bonds in question to the bank. The
corporation was unable to secure or furnish to the bank the indorse-
ment of Wing. The bank required security in place of his name, and
it is fair to assume that it would not have continued the loan but for
the substitution of the additional security to it, the pledge of these
bonds. A new note was given, time of payment was extended, and
the bank lost the benefit of the indorsement of Wing and surrendered
the old note indorsed by Wing. The old note was for $7,000, as was
the new note, and the bank has agreed with the indorsers at least that
it will not sell such bonds so pledged for-less than their par value, to
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wit, $7,000. If the bank adheres to this agreement, as it must, the
bonds of the corporation will have been disposed of in satisfaction of
the pre-existing debt, time of payment extended by the acceptance of
the new note, at their full par value. The corporation will lose noth-
ing. Its creditors will have suffered no loss. In effect, it will be the
same as though the corporation had given to the bank a mortgage on
its real property to secure this pre-existing debt of-$7,000.

Nearly all the cases recognize the right and power of a corporation
in the face of the limitation on the power of a corporation to pledge
its bonds or obligations secured by mortgage on its property as security
for a debt presently contracted for money borrowed, work done, or
property purchased. Memphis, etc., Railroad v. Dow, 120 U. S. 287,
298, 7 Sup. Ct. 482, 30 L. Ed. 595; Illinois Trust & Savings Bank v.
Pacific Railway Co., 117 Cal. 332-344, 49 Pac. 197. In California, as
stated, there is a constitutional provision that no railroad corporation
shall issue stock or bonds except for money, labor, or other property
actually received by the corporation. In the case last cited it was held
that the right'of a corporation to pledge its bonds as collateral security
is included in the right to sell them; and a constitutional provision that
no railroad corporation shall issue stock or bonds except for money,
labor, or other property actually received by the corporation does not
prevent such pledge, where money or other property is actually re-
ceived by the corporation in consequeitfe 'of such use of them. In its
- opinion at page 344 of 117 Cal., at page201 of 49 Pac., the court said:

“By the Constitution of Illinois it is provided that no railroad corporation
shall issue stock or bonds except for money, labor, or property actually re-
ceived and applied to the purposes for which such corporation was created;
the Constitution of this state (article 12, § 11) contains a similar provision—
omitting the clause as to application of the money, labor, or property. Upon
these provisions appellant contends that it had no power to pledge its own
bonds as collateral security., When the bonds were so pledged, and money
or other property was actually received in consequence of such use of them,
it seems to us that in a just and natural sense the bonds were issued ‘for’
such money or property; they served the purpose designed by the company—
procured value for it. The cases upon the subject uphold the right to pledge
as included in the right to sell. Farmers’' Loan, etc., Co. v. Toledo, etc.,, R. R.
Co., 54 Fed. 759 [4 C. C. A. 561); Leo v. Union Pac. Ry. Co. (C. C.) 17 Fed.
273; Nelson v. Hubbard, 96 Ala. 238 [11 South. 428, 17 L. R, A. 375), decided
in view of a constitutional provision substantially the same as that of Cali-
fornia in this particular; Duncomb v. New York, ete., R. R. Co., 84 N. Y. 190.
Some of these cases recognize the right of the corporation to pledge its
bonds to secure a precedent debt. Appellant relies somewhat on Brewster v.
Hartley, 37 Cal. 15, 99 Am. Dec. 237, where it was held that certificates of
- stock issued by a corporation in pledge to secure its debt are illegally issued;
an examination of the grounds upon which the decision went in that case
shows, we think, that the question here presented is widely different; it
seems unnecessary to enlarge upon the points of diversity. See, besides the
cases cited above, 1 Morawetz on Corporations, §§ 349, 350; Pfister v. Mil-
waukee, ete., Ry. Co., 83 Wis. 86 [53 N. W. 271.”

In Peoria, etc., R. Co. v. Thompson, 103 I1l. 187, it was held that a
constitutional or statutory provision which prohibits railroad companies
from issuing stock or bonds except for money, labor, or property actu-
ally received and applied to-the purposes for which the company was
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created does not interfere with the usual methods of raising money
by issuing stock and bonds for legitimate corporate purposes, as for
the purpose of raising money to pay debts incurred in constructing and
equipping its road; nor does it prohibit the company from delivering
bonds as advanced payment on a contract obligation of as great value
as the bonds. Comimonwealth v. Lehigh Ave. R. Co., 129 Pa. 405, 13
Atl. 414, 498, 5 L. R. A. 367 ; Hudson River, etc., R. Co. v. Hanfield,
36 App. Div. 605, 55 N. Y. Supp. 877.

In Memphis, etc., Railroad v. Dow, supra, the court held:

“The provision in the Constitution of Arkansas of 1874 that ‘no private
corporation shall issue stock or bonds except for money or property actually
received, or labor done, and all fictitious increase of stock or indebtedness
shall be void,” does not prevent the carrying out of an agreement between
mortgage bondholders of an embarrassed railroad company in that state by
which it was agreed that trustees should buy in the mortgaged property on
foreclosure, and convey it to a new company to be organized by the bond-
holders, which should issue new mortgage bonds to pay the expenses of the
sale, and other new mortgage bonds to be taken by the bondholders in lieu of
their old bonds, and full paid up stock subject to the mortgage debt, to be
delivered to and held by the bondholders without any payment of money;
and the bonds issued under such an agreement are not subject to the provi-
sions of section 5488, Rev. Stat. Ark. (Mansfield’s Digest, p. 1057), respecting
the legal rate of interest for certain classes of railroad securities.”

I have not called attention to all of the cases bearing on the real
question involved here. In view of the authorities to which attention
has been called, and of the provisions of the New York statute and
the statutory and constitutional provisions very similar thereto of other
states and the decisions thereunder, this court cannot give a construc-
tion to the New York statute which will prohibit a corporation owing
debts outstanding and pressing for payment, and represented by its
notes past due and indorsed by third persons, but whose indorsements
the corporation is no longer able to obtain, to renew such notes, secure
an extension of time, and secure the payment of such renewal notes
at maturity by a pledge of its bonds secured by a mortgage on its real
estate, provided the transaction is just and fair, and the obligations
of the corporation so pledged are of no greater par value than the debt
thus secured, and the corporation is solvent at the time, and the old
obligations of the debtor are surrendered and the indorsers thereby re-
leased. It cannot be doubted that if the Progressive Wall Paper Cor-
poration, finding itself unable to longer secure the indorsement of Wing
and through it a renewal of its note at the bank, had executed a new
note indorsed by Cunningham, Derby, and Ingalsbee for the same
amount and due three or six months later, and had presented same at
the bank for discount to obtain money to take up the ‘old note, and
had been refused on account of the insufficiency of the security of the
indorsers, and the corporation had thereupon pledged $7,000 of its
mortgage bonds as additional security for the payment of such note,
and had thereupon secured the discount of such note at the bank, and
had the proceeds of such note passed to its credit, and thereupon had
given its check to the bank in payment of the old note, and had thus
secured a surrender of the old note, that the transaction would have
been legal and binding, and that the issue of such bonds by so pledgmg
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them to the bank would have been legal, proper, and binding under the
statute.

Can it make any difference that this formality was not gone through
with, to the end that the old note might be taken up and a further
credit for the same amount obtained at the same bank? The result,
so far as the corporation and its creditors are contcerned, is precisely
the same. Through the transaction as it actually occurred there was
no violation of the true spirit and intent of the statute as declared by
the Supreme Court of the United States in the Dow Case. Is it the
true interpretation of this provision of the statute that for every bond
of a corporation issued there must be a new acquisition by the cor-
poration of money or labor performed or property purchased of sub-
stantially equal value? Is it true that a corporation doing business is
prohibited to take up its notes, given for full value received either in
money, labor, or property, and retire same by an issue of its bonds
duly and formally authorized? Is it true that under this provision of
the statute a solvent corporation doing business is forbidden to make
temporary loans of money which are used in its legitimate corporate
business, or incur debts for labor performed for the corporation in the
due course of its business, or purchase property for the legitimate uses
of the corporation, obtaining temporary credit for suth loan, labor,
or property as the case may be, and then, finding itself unable to pay af
maturity, secure such debts by a pledge of its bonds secured by a mort-
gage on its property, including that into which the money, labor, or
property went, and for which such debts were incurred? Can it be
doubted that if the corporation, under such circumstances, instead of
pledging its bonds, should sell such bonds for par, and receive the
money therefor, and apply same in payment of such debts, such bonds
would be valid, even if the purchaser thereof knew the purpose of
the issue and the disposition to be made of the money at and before the
purchase of such bonds. It would be a mere disposition of the bonds
and obligations of the corporation for the purpose of raising money
with which to pay and retire its outstanding promissory notes; that is,
to pay pre-existing indebtedness. If, then, it be held that a corporation
may issue and deliver its bonds to its creditor under the circumstances
here disclosed as security for the pre-existing debt incurred for the
benefit of the corporation in the legitimate conduct of its business and
that such issue is valid, but is subject to the limitation that the pledgee
may not sell or dispose of such bonds for less than their par value or
value as determined in cases of insolvency, for instance, by a sale or
disposition of the property of the corporation pledged for their pay-
ment, the purpose and intent of the statute is fully met and complied
with. '

The character and terms of the contract of pledge of the bonds to se-
cure the payment of the pre-existing indebtedness is not unlimited.
The issue may be valid, and the contract of pledge too broad, and not
enforceable under the statute. The note of the Progressive Wall Paper
Corporation of October 17, 1914, renewal of the prior notes of like
tenor, promises to pay $7,000 three months after date and recites:

“Having deposited with said bank as collateral security seven bonds [de-
seription thereof] with full power to sell same at public or private sale at
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the option of said bank after ten days’ notice in writing, by mail, directed to
us at Plattsburg, N. Y., to apply the proceeds thereof towards the payment of
this note and of any other note or notes held by the said bank of which we
are either the maker or indorser, accounting to us for the surplus of said sale,
if any, with interest.”

This is the contract of pledge. In no way does it expressly limit
the amount for which the bonds may be sold. Literally and according
to the terms broadly construed the bonds may be sold and put upon the
market at ten cents on the dollar of their par value. In such case the
holder of the note would credit the $700 received on the sale of the
bonds, and prove up its claims against the Progressive Wall Paper
Corporation, now insolvent, for the balance, or $6,300. The holder
of the bonds could receive its share under the mortgage given to secure
the bonds and prove up for the deficiency, if any. The purchaser of
the bonds would be a large gainer, maybe, and the corporation and
its creditors large losers. The statute referred to prohibits such a
transaction as this. The Circuit Court of Appeals in this (the Second)
circuit, in In re Waterloo Organ Co., 134 Fed. 345, 67 C. C. A. 327,
held:

“That where a corporation, being in need of money, pledged gertain of its
bonds to a bank as security for further credit, under an agreement that the
corporation might sell any of the bonds af par, and, on delivery of the pro-
ceeds thereof to the bank, it would release and redeliver such bonds to the
corporation, and the bank immediately thereafter extended its line of credit
to the corporation, such bonds were properly issued, and constituted valid
claims against the corporation’s estate in bankruptcy.”

The court in its opinion said:

“The record fails to show any written agreement fixing the value at which
the bonds were issued. It is agreed that their par value was their fair
market value. In case of doubt as to the character of a transaction, or as to
the proper construction and interpretation of a contract, and the determina-
tion of the respective rights and obligations of the parties thereto, such doubts
may be resolved, and the intention or understanding of the parties theretro
may be determined, by a consideration of their relations, the objects they re-
spectively had in view, their declarations at the time of the transaction, and
their acts then and thereafter done.”

The court therefore held that in view of all the facts and circum-
stances it should be held that the agreement and intent of the parties
was that the bonds should not be sold by the bank at less than par.

In First Savings & Trust Co. v. Waukesha Canning Co. et al, 211
Fed. 927, 128 C. C. A. 305, there was no express contract or agreement ,
by the pledgees that they would accept the bonds as collateral and
account therefor at 75 per cent. of their par value, or not dispose of
same at a less sum. But the court held that such an agreement was
implied from the fact that the pledgees knew that to validate the issue
they must be taken, if at all, at not less than 75 per cent. of their par
value. The court therefore held that this was the understanding of the
parties, and that the issue of the bonds as collateral was legal and valid.

In the case at bar it is presumed that the bank knew the law, and that
there was no intent or purpose to violate it. It appears in the evi-
dence, and is found by the referee as a fact, although not incorporated
in the order:
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“(11) That the First National Bank of Ballsfon Spa and said indorsers have
consented and agreed that said bonds, if sold or disposed of, shall not be sold
or disposed of at less than par.”

This evidences the purpose and intent of the parties and of the bank.
The finding quoted as filed reads, “First National Bank of Hudson
Falls, N. Y.;” but .there is no First National Bank of Hudson Falls
involved in the proceedings, although there is a similar proceeding
wherein the “People’s National Bank of Hudson Falls, N. Y.” is
claimant. I am assured by letter that the words “Hudson Falls,” in the
eleventh finding quoted, should be “Ballston Spa,” and that this clerical
error will be corrected.

It is true that the statute of the state of New York referred to con-
tains no express provisian that the bonds of a corporation secured by
mortgage on its property shall not be sold for less than their par value,
or given in payment for labor at less than their par value, or given in
payment for propérty purchased for corporate purposes at less than
their par value; but who can doubt that it. would be unlawful, and
that the issue of bonds would be void, should the corporation issue its
bonds for money borrowed at 50 per cent. of their par value, or ex-
change same for labor at 50 per cent. of their par value, or use them
to pay for property purchased at 50 per cent. of their par value, thereby
loading the corporation with an obligation to pay double that of the
value received? Such bonds so issued, unless on the market and in
circulation and in the hands of a bona fide holder for value, might be
held and probably would be held void. In the hands of a bona fide
holder for value when purchased on the market such bonds would be
held valid; but in the hands of the pledgee of the corporation clearly
such issue would be invalid. Such pledgee, while a holder. for some
value, would not be a holder for full value, and would not be a holder
in good faith.

I think the provision of the New York statute quoted, fairly con-
strued, means that the bonds may be issued for money borrowed at
substantially their par value, or given in exchange for labor substan-
tially equal in value to the par value of the bonds, or given in exchange
for property to be used for the corporate purposes of the corporation
of substantially equal value to the par value of the bonds. The right
to sell and dispose of the bonds includes the right to pledge them, as we

“have seen; but when pledged by the corporation issuing them, with
power in the pledgee to sell, the obligation must be imposed on the
" pledgee to dispose of them at substantially their par value. The policy
of the law is that a corporation shall not be loaded with obligations to
pay issued for inadequate considerations. In Duncomb et al. v. N. Y.,
H. & N. R. R. Co. et al,, 84 N. Y. 190, it was held in 1881 that:
“The director of a railroad corporation cannot purchase its bonds below par

except on peril of avoidance by the courts upon application of the corpora-
tion.”

(3] In the case at bar officers of the corporation were indorsers
upon the note, and were seeking a renewal of the loan and pledging
bonds, not only for the benefit of the corporation, but for their own
benefit and protection, and the bank was fully informed as to the situa-
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tion. The corporation has agreed, as stated, that it will not sell the
bonds at less than par, and this must be taken as an indication of its
understanding of the obligations of the contract of pledge—a practical
construction thereof. If on foreclosure of the mortgage given to se-
cure the payment of these bonds, or on a sale of the mortgaged prop-
erty by -the trustee in bankruptcy, the bank fails to realize a sufficient
sum to pay such bonds in full, and consequently the note in full, it may
prove up for the balance, and neither the bank, nor the corporatlon
nor its creditors will suffer.® The bankruptcy court is a court in
equlty, and may do equity, guided by the well-established principles of
equity jurisprudence. The trustee in bankruptcy has taken the prop-
erty of the bankrupt corporation subject to the same rights and equi-
ties that existed in favor of the bank and other creditors prior to such
bankruptcy. The bank had carried this loan for about two years when
bankruptcy intervened, holding the bonds of the corporation as col-
lateral security, and the validity of such pledge of the bonds had not
been questioned by the corporation. As stated, it is not questioned
that the original loan of money represented by the note in question was
received from the bank for proper corporate uses and purposes. When
it took these bonds the bank lost its right of action against Wing, as
well as a present right of action against the corporatlon itself. It re-
ceived in exchange these bonds in pledge, and I think that with its
agreement that they shall not be sold or disposed of for less than their
par value the statute is satisfied, and that the issue thereof should be
held valid.

It follows that the order of the referee holding the bonds invalid,
and void in the hands of the bank should be reversed, and that the in-
junction against a sale or disposition thereof should be modified, so as
to provide that the bank is enjoined and restrained from dlsposmg of
same at less than their par value. The notice that the bonds will be
sold by the bank contains no such limitation or qualification. If the
bank will file a stipulation that it will not sell or undertake to sell or
dispose of these bonds for less than their par value, and stating that
such agreement was a part of the contract of pledge, there may be an
order reversing the order of the referee now under review. This will
clear the situation and leave the bank free to act in the premises.
Should the bank then violate the agreement or contract of pledge as
thus made definite and certain, it would be answerable to the referee
in bankruptcy for any loss the estate represented by him might sustain.

There will be an order accordingly.

1 See, however, MacQuoid v. Queens Estates, 143 App. Div. 134, 136, 137, 127
N. Y. Supp. 867, and Gamble v. Q. C. W. & Co. et al,, 123 N, Y. 91, 23 N. E.
201, 9 L. R. A, 527, .
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UNITED STATES v. ATLANTIC COAST LINE CO.
(District Court, E. D. North Carolina. June 30, 1915.)

1. MASTER. AND SERVANT €=13—HOURS OF SERVICE—STATUTORY PROVISIONS—
“EMERGENCY"—“EXIGENCY.”

Hours of Service Act March 4, 1907, c. 2939, § 2, 34 Stat. 1415 (Comp.

St. 1913, § 8677), provides that it shall be unlawful for carriers to require
or permit any employé subject thereto to remain on duty for more than
16 consecutive hours, provided that no operator, etc., who by telegraph
or telephone dispatches, etc., orders affecting train movements, shall be
permitted to remain on duty for more than 9 hours in any 24-hour period
at places and stations continuously operated, except in case of emergen-
c¢y. Section 3 imposes a penalty for violations, but provides that the
act shall not apply in any case of casualty, unvoidable accident, or the
act of God. An operator working from 4 o’clock p. m. until midnight at
a continuously operated office at K. was subpenaed as a witness in an ac-
tion tried on May 26th, and obtained permission from the chief dispatcher
at R. to obey the subpcena, with the understanding that he would return
to K. about 2:30 p. m. The case was not reached for trial until about 4
p. m,, and about 1 p. m. the operator wired the dispatcher that he would
be delayed, but the next train from R. to K. did not reach K. until 10
p. m. The operator reached K. about 7:30 p. m., but, when requested to
return to duty, reported that he was sick. One of the other operators
therefore worked from 8 a. m. until 8 p. m., and the other from 8 p. m.
until 8 a. m. on the morning of the 27th. Held that the excessive hours
of the first of such operators was due to an emergency, and the carrier
was not liable for the statutory penalty, as “emergency” is not synon-
ymous with “accident,” “casualty,” or “act of God,” but is synonymous
-with ‘“exigency,” and means something arising suddenly out of the cur-
rent of events; any event or occasional combination of circumstances,
calling for immediate action or remedy; a pressing necessity; a sudden
and unexpected happening or an unforeseen occurrence or condition.

[Ed. Note—For other cases, see Master and Servant, Cent. Dig. § 14;
Dec. Dig. &=13.

For other definitions, see Words and Phrases, First and Second Series,
Emergency.]

2. MASTER AND SERVANT €&=13—HOURS OF SERVICE—STATUTORY PROVISIONS.
It not appearing that the chief dispatcher was not promptly notified

that such operator was sick, and there being no suggestion that he did
not have an extra operator at R. there was po emergency or casualty
excusing the company s act in allowing the second operator to work three
hours, on the mornmg of the 27th, more than the hours allowed by

statute.
[Ed. Note.—For other cases, see Master and Servant, Cent. Dig. § 14;
Dec. Dig. ¢&=13.] w

3. MASTER AND SEBVANT &=13-——HOURS OF SERVICE—STATUTE—LIBERAL OR
StrICT CONSTRUCTION.

The Hours of Service Act is remedial in its purpose and. scope and
penal in its means of employment, and though courts frequently invoke
the principle that doubtful language in a remedial statute should be
construed liberally to suppress the evil and advance the remedy, while

-~ penal statutes should be construed strictly to narrow the scope of the
penalty, the better rule is probably to give the entire statute a fair con-
struction for the purpose of ascertaining the legislative mind, and giving
effect to its purpose, and an unreasonable relaxation of the rule pre-
scribed on the one hand, or a strained construction on the other, is un-
warranted.

[EEd. Note.—For other cases, see Master and Servant, Cent. Dig. § 14;
Dec. Dig. &=13.]

&= For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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4. MASTER AND SERVANT &=>13—HoOURS OF SERVICE ACT—EXCEPTIOXS AND
PROVISOS. .

The provision of Hours of Service Act, § 2, as to cases of emergency
with respect to the hours of service of telegraph operators, constitutes an
exception and not a proviso.

[Ed. Note.—For other cases, see Master and Servant, Cent. Dig. § 14;
Dec. Dig. €=13.]

5. MASTER AND SERVANT &»13—HoUBs oF SERVICE ACT—CONSTRUCTION—
MEANING OF LANGUAGE.

It must be assumed that Congress in excepting cases of emergency from
the provisions of the Hours of Service Act, § 2, as to the hours of service
of telegraph operators, used the term ‘““a case of emergency” in that sense,
and with that meaning given it in general use.

[Ed. Note.—For other cases, see Master and Servant, Cent. Dig. § 14;
Dec. Dig. €=13.]

6. STATUTES &=>181—CONSTRUCTION—HARSH OR OPPRESSIVE CONSTRUCTION.
While the courts will endeavdr to ascertain and enforce the legislative
will, they will not, by strained and forced construction of statutes, give
them such effect as will render their enforcement harsh and oppressive.
[Ed. Note—For other cases, see Statutes, Cent. Dig. §§ 259, 263; Dec.
Dig. ¢=181.]
- 7. MASTER AND SERVANT €&=>13—HOURS OF SERVICE—STATUTORY PROVISIONS.
Pell’'s Rev. N. C. 1908, § 1643, provides that every witness summoned as
directed shall appear and continue to attend court until discharged and,
in -default thereof, shall pay in civil actions or special proceedings, to the
party at whose instance the subpeena issued, $40, in addition to full dam-
ages sustained. Held, that where a railroad telegraph operator, sub-
penaed as a witness, was detained in court longer than was expected
resulting in other operators working more than nine hours, the railroad
company’s immunity from liability under the Hours of Service Act was
not affected by the fact that such operator was so subpcenaed as a wit-
ness on behalf of the railroad company, as his attendance at court was at
the command of the court and pertained to the administration of justice,
and his duty to obey the subpena did not arise from his contract relation
with the company. ,
[Ed. Note.—For other cases, see Master and Servant, Cent. Dig. § 14;
Dec. Dig. €=13.]
8. EVIDENCE ¢=10—JUDICIAL NOTICE—LOCATION OF PLACES.
Judicial notice may be taken that Kenly is about ten miles south of
Smithfield on the main line of the Atlantic Coast Line Railroad.
[Ed. Note.—For other cases, see Evidence, Cent. Dig. §§ 9-14; Dec. Dig.
&10.]
9. BVIDENCE @&=40—JUDICIAL NOTICE—JURISDICTION AND PROCEDURE OF
COURTS.
Judicial notice may be taken that the recorder’s court at Smithfield, N.
C., has a local and restricted jurisdiction, and usually tries and disposes
of cases without the intervention of a jury.

[Ed. Note—For other cases, see Evidence, Cent. Dig. §§ 54, 55; Dec.
Dig. &= 40.}

Action by the United States against the Atlantic Coast Line Com-
pany, for recovery of penalties for alleged violation of Hours of Serv-
ice Act. Judgment for plaintiff on the second count.

Francis D. Winston, U. S. Atty., of Windsor, N. C, and R. F. Wal-
ter, Sp. Asst. U. S. Atty., of Washington, D. C.

George B. Elliott, of Wilmington, N. C,, and Harry Skinner, of
Greenville, N. C., for defendant.

@=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
224 F.—11
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CONNOR, District Judge. [1,2] Plaintiff declared, in two counts,
alleging separate violations of Hours of Service Act (34 Stat. c. 2939).

he cause was submitted upon an agreed statement of facts, of which
those material to the decision of the case are: Defendant, an interstate
common carrier, on and prior to May 25, 1914, maintained at Kenly,
N. C, a telegraph office, operated, during the day and night, for the °
purpose of sending and receiving orders pertaining to or affecting train
movements. It had, in its employment, on said day, and prior thereto,
as operators in said office, “Operator F. W, Scott, working from 8
o'clock a. m. until 4 o’clock p. m; operator P. H. Ethridge, working
from 4 o’clock p. m. until 12 o’clock midnight; operator B. T. Alls-
brook, working from 12 o’clock midnight until 8 o’clock a. m.

On the 8th day of May, 1914, one J. W. Fitzgerald commenced an
action against defendant Atlantic Coast Line Company, returnable
before a justice of the peace, from whose judgment an appeal was
taken triable before the recorder’s court, at Smithfield, N. C., which
court meets every Monday, and generally holds not to exceed half the
day. Operator P. H. Ethridge, whose “trick” commenced at 4 o’clock
p- m. and continued until midnight, was served with a subpcena on
the evening of May 25, 1914, to appear as a witness for the defendant
before said recorder’s court, at Smithfield, N. C.,at9 o’clock a. m. on
May 26, 1914. He obtained permission from defendant’s chief dispatch-
er at Rocky Mount, N. C,, to obey the subpcena, with the understanding,
with said dispatcher, that he would return to Kenly, on defendant’s
train No. 80, which passed Smithfield at 2:10 p. m. and was scheduled
to reach Kenly at 2:30 p. m. on May 26, 1914. Ethridge, on the morn-
ing of May 26th, arose at 4 o’clock and called five other witnesses for
the defendant in the same case. Instead of going on the train which
passed Kenly at 5:30 a. m., reaching Smithfield, N. C,, at 6 o’clock a.
m., he accepted the invitation of a friend to go by automobile, which re-
sulted in his leaving Kenly at 7 o’clock a. m. and reaching Smithfield at
9 o'clock a. m. He remained in the court during the morning and un-
til 1 o’clock p. m. The case of Fitzgerald v. A. C. L. R. R. Co. was not
called for trial at the morning session. Ethridge walked three-quarters
of a mile to the telegraph office, and wired to the chief dispatcher that
the case would not be reached before evening and to look out for the
“second trick.” The case was tried about 4 o’clock p. m. and was dis-
missed. Ethridge returned by automobile to Kenly, reaching there at
7 :30 p. m. and, by reason of being up since 4 o’clock a. m., was fatigued
and reported that he was sick. This report was made to operator
Scott, who went, at the instance of the chief dispatcher, to have Eth-
ridge resume his “trick.” At the time the chief dispatcher received
the message from Ethridge from Smithfield, defendant’s train No. 89
had left Rocky Mount, and the only other passenger train on which he
could possibly have sent a substitute to take Ethridge’s place was due
to reach Kenly at 10:02 o’clock p. m. Defendant, on account of the con-
dition created by the absence of Ethridge, required and permitted its
operator F. W, Scott, to remain on duty from the hour of 8 o’clock
a. m. until 8 o’clock p. m. on May 26, 1914, and its operator B. T. Alls-
brook to remain on duty from the hour of 8 o’clock p. m., May 26th,
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until 8 o’clock a. m., May 27th. -Ethridge returned to duty at 4 o’clock
p- m. May 27th.

Plaintiff demands judgment on each count for the penalty prescribed
by section 3 of the act. Upon the facts agreed, the sole question pre-
sented is whether, in permitting the operators to remain on duty, con-
tinuously, for longer period than nine hours, it violated the prohibitory
provisions of the statute. The answer to that question is dependent
upon the construction to be given the words ‘“‘except in case of emer-
gency,” because, in such case, the act permits the operator “to be and
remain on duty for four additional hours in a twenty-four hour per-
iod on not exceeding three days in any week.” This last period was not

“exceeded by either of the operators.

[3] In view of several of the contentions made by counsel, for the
government, and several of the opinions in cases relied upon, it will be
convenient to notice the peculiar language of the statute as it is related
to other statutes which may be treated, for purposes of interpretation,
as in pari materia. The statute is remedial in its purpose and scope
and penal in its means of employment. While courts frequently invoke
the principle, in the interpretation of remedial statutes, that doubtful

. language should be construed liberally to suppress the evil and advance
the remedy, whereas penal statutes should be construed strictly to nar-
row the scope of the penalty, probably the better rule is to give to the
entire statute a fair construction for the purpose of ascertaining the
legislative mind and the giving effect to its purpose. United States v.
Kan. City Sou. Ry. Co., 202 Fed. 828, 121 C. C. A. 136. The safety
of employés and of the traveling public was the manifest and well-un-
derstood purpose of Congress in the enactment of the group of statutes,
relating to the operation of railroad trains, passed during the past ten
years. The reasons which moved the legislative mind and stimulated
its action are well known and understood. The courts have uniformly
so construed the terms of the statutes as to effectuate the purpose of
their enactment. Replying to the suggestion that to enforce, rigidly,
the requirements of the Safety Appliance Act (Act March 2, 1893, .
196, 27 Stat. 531 [Comp. St. 1913, §§ 8605-8612]) imposed hardship
upon the railroads, Mr. Justice Moody, in St. Louis & Iron Mountain
R. R. v. Taylor, 210 U. S. 281, 28 Sup. Ct. 616, 52 L. Ed. 1061, said:

“We have nothing to do but to ascertain and declare the meaning of a few
simple words in which the duty is described. * * * Explanation cannot
clarify them, and ought not to be employed to confuse them or lessen their
significance. * * * It is urge# that this is a harsh construction. To this
we reply that, if it be the true construction, its harshness is no concern of the
courts. * * * Certainly the statute ought not to be given an absurd or

utterly unreasonable interpretation, leading to hardship and injustice, if any
other interpretation is reasonably possible.”

This language was approved by the court in C,, B. & Q. Ry. v. U.
S., 220 U. S. 559, 31 Sup. Ct. 612, 55 L. Ed. 582 and may now be
regarded as the settled rule of construction of this statute.

“All laws should receive a sensible construction. General terms should be
s0 limited in their application as not to lead to injustice, oppression, or an
absurd consequence. It will always, therefore, be presumed that the Legisla-
ture intended exceptions to its language, which would avoid results of this
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character. The reason of the law in such cases should prevail over its let-
ter.” TUnited States v. Kirby, 7 Wall. 482, 19 L. Ed. 278.

When the measure of duty is prescribed and the rule commanded
to be observe !, or the conduct prohibited, is clear and absolute, the
court will enforce the duty by enforcing the remedy prescribed by the
Legislature. Atlantic R. R. Co. v. United States, 163 Fed. 175, 94 C.
C. A. 35, and numerous other cases.

It will be observed, however, that the provisions of the statute under
consideration in these cases are free from obscurity and contain no
dispensing clause. In the Hours of Service Act, for manifest rea-
sons, Congress deemed it essential for the enforcement of one of the
purposes in view (the safety of the traveling public) to make provision
for conditions which experience taught that, notwithstanding the high-
est possible degree of foresight, would sometimes arise. In the Safety
Appliance Act, the kind, character, size, and adjustment of appli-
ances generally understood and not difficult to be provided by the rail-
road companies were prescribed. . When, however, Congress came
to deal with the question of continuous service of employés, the human
element, with its well-understood limitations and contingencies, it was
found much more difficult to prescribe an absolute rule and measure
of duty. This fact is recognized in the provisions found in the stat-
ute upon which this action is prosecuted. It was well known to the
lawmakers that in maintaining telegraph offices and stations for the
transmission of orders, messages, and instructions, controlling the
movement of trains, conditions and contingencies would arise when,
to enforce an absolute, inflexible rule, as to period of service, would
defeat the purpose of the law and endanger the safety of travelers,
as was said by Judge Sanborn, in U. S. v. Mo. Pac. Ry. Co., 213 Fed.
169,130 C. C. A. 5

“Congress perceived, and reflection will convince any one, that the protec-
tion, safety, and welfare of travelers and employés upon railroads require
that in such cases hard and fast rules shall yield to the demands of humanity
and the necessities of the cases. The times when such casualties will occur
and when such cases will arise cannot be foreseen.”

We find, therefore, that, after prescribing the number of hours of
continuous service permitted, provision is made for “cases of emer-
gency,” in which four additional hours are permitted, with the limi-
tation, in this respect, of “not exceeding three days in a week.” In
these exceptions to the measure of duty imposed upon the railroad
companies, it is not difficult to interpret the legislative mind and to
understand the contingencies for which it was making provision. The
lawmakers, while seeking to protect the employé from unreasonable
demands, and the traveling public from the danger which a knowledge
of the extent of the power of human endurance had taught was a
safe measure of limitation, upon such power, also recognized the fact
that the character of the service, the location of the stations and offices,
at which, in many instances, the service must be rendered, and the
fact that its efficiency was dependent upon’ the human element, with
its manifold liabilities to unforeseen and unforeseeable conditions,
made provision for an extended service of four hours in “case of
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emergency,” without any limiting or other restrictive terms, except
that the extended service should not exceed three times in one week,
thus giving what was deemed a reasonable opportunity to supply an-
other operator for the one who might, for any reason, be either out
of place or temporarily incapacitated for service. It is therefore the
duty of the court to give to the language of the statute such an inter-
pretation as will effectuate the intention of the Legislature and pro-
mote the purpose which it had in view. This is elementary. To seek
to defeat this intention and purpose by listening to appeals for an
“unreasonable relaxation of the rule on the one hand, or a strained con-
struction on the other, is an equally unauthorized and unwarranted
mental attitude for the court to take. To ascertain the intention of
Congress in using the term “in case of emergency,” we should examine
the entire statute.

[4] The form of the statute is somewhat peculiar. While the pro-
vision regarding the hours of service of telegraph and telephone op-
erators is found in a proviso, it is really an enactment of what ordi-
narily would be found in an independent section, dealing with ‘a class
of employés, and a service, separate and distinct from those coming
within the preceding clause of section 2 of the act. This is not ma-
terial, except as it affects a rule invoked in the construction of statutes
and applied in pleading. That the term “in cases of emergency” con-
stitutes an exception and not a proviso is manifest from an examina-
tion of section 3 of the statute. Treating the dispensing or exemptive
term as an exception, the rule of construction is well settled.

“Phere is a manifest distinction between a proviso and an exception. If
an exception occurs in the description of the offense in the statute, the excep-
tion must be negatived or the party will not be brought within the description.
But if the exception comes by way of proviso, and does not alter the offense,
but merely states what persons are to take advantage of it, then the defense
must be specially pleaded or may be given in evidence under the general issue,
according to circumstances.” Simpson v. Ready, 12 M. & W. 736.

“An exception exempts absolutely from the operation of an engagement or
an enactment. A proviso defeats their operation conditionally. An exception
takes out of an engagement or enactment something which would otherwise be
part of the subject-matter of it. A proviso avoids them by way of defeasance

or excuse.” West. Assur. Co. v. Mohlman, 83 Fed. 811, 28 C. C. A, 157, 40 L.
R. A. 561; United States v. Cook, 17 Wall. 168,'21 L. Ed. 538.

Such force as may be attached iv the placing of the exceptive words
does not relate so much to the rules of pleading, or the burden of
proof, as to the suggestion that the provisos, found in section 3, in-
dicate that the word “emergency” was used by Congress in a sense
different from “casualty,” “unavoidable accident,” “act of God,” or
other like terms found therein.

It will be observed that, in prescribing the number of hours of
service permitted to employés coming within the first clause of sec-
tion 3 of the act, no exemption is prescribed. The penalty imposed for
its violation can be avoided only by an appeal to the proviso-found in
section 3, whereas for an alleged violation of that clause of section
2, relating to telegraph operators, defendant is entitled to invoke the
exemptive language found in the body of the enactment “a case of
emergency.” It will be observed that no terms, such as “extraordinary”
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or “unforeseeable,” limit the usual and ordinary meaning given to the
general term, as in the proviso to section 3, “unavoidable accident” or
“and which could not have been foreseen.” The extent to which the
provisos of section 3 may be invoked for violation of the provisions of
section 2, relating to telegraph operators, is discussed by Judge Sanborn
in U. S. v. Mo. Pac. Ry. Co., 213 Fed. 170, 130 C. C. A. 5.

[5, 6] The liability of defendant, therefore, must depend upon the
meaning to be given the words “a case of emergency”; and, in doing
this, it must be assumed that Congress used the term in that sense and
with that meaning given it in general use, keeping in view, the general
scope of the statute.

“The apparent and natural meaning of the terms of a statute is always to
be preferred to any curious, hidden signification deduced by the reflection and
ingenuity of acute and powerful intellects; and, where the language of a stat-

ute is unambiguous and its meaning is plain, no room is left for construction.”
U. 8. v. Mo. Pac. Ry. Co., 213 Fed. 169, 130 C. C. A. 5.

While the courts will endeavor to ascertain and enforce the legis-
lative will, they will not, by strained and forced construction of stat-
“utes, give to them such effect as will render their enfor¢cement harsh
and oppressive. It is neither reasonable as a rule of, construction, nor
consistent with the genius of our system of government, to attribute
to the legislative department an intention or purpose to entangle the
citizen, either natural or corporate, into guilt, and impose punishment
and penalties by strained construction of language. To do so would
not only make our laws odious but undermine that feeling of confidence
in the justice of the Legislature and the court, so essential to cheerful
obedience and pafriotic service. )

“An act which is not clearly an offense by the expressed will of the legisla-
tive body before it was done may not be lawfully or justly made such by con-
struction after it is committed, either by the interpolation of expressions or

by the expunging of its words by the judiciary.” U. S. v. Mo. Pac. Ry. Co.,
supra.

If, therefore, the defendant was confronted, on May 26, 1914, with
an “emergency” and, rather than endanger the safety of travelers on
its passenger trains and its employés in charge of both freight and
passenger trains, permitted its operators at Kenly “to be and re-
main on duty for four additional hours,” as the statute authorized it
to do, no penalty was incurred. We find that the English word “emer-
gency” is derived from the Latin “emergo,” “to arise out of,” as “some-
thing which arises suddenly out of the currents of events.” Brewer,
416. Its synonym is “exigency.” Crabb. It does not appear to be
synonymous with “accident” or “casualty.” It manifestly is not so
with “act of God.” It is a condition which may arise out of either.
That the failure of defendant’s operator Ethridge to return to Kenly
at 2:30 o'clock p. m. arose out of, or was caused by, the unexpected
failure of the recorder’s court at Smithfield to dispose of the case, in
which he was a witness, during the morning, is too clear for debate.
“Emergency” is defined as: .

“Any event, or occasional combination of circumstances, whif:h calls for
- immediate action or remedy; pressing necessity; exigency.” Webster.
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“A sudden and unexpected happening; an unforeseen occurrence or condi-
tion.” Century Dictionary; U. S. v. Sou. Pac. R. R. Co., supra.

It would seem that, accepting these definitions as correct, the failure
of Ethridge to return to Kenly at 2:30 o’clock p. m., in time to take
his “trick” at 4 o’clock p. m., presented “a case of emergency,” within
the statute. Of necessity, each case, as it is presented, must depend
largely upon the facts therein.

In U. S. v. Sou. Pac. Ry., 209 Fed. 562, 126 C. C. A. 384, to the sug-
gestion that the company should have had extra train dispatchers,
under pay, ready to take the place of one who became ill, Carland, J.,
says: '

“The law recognizes the fact that emergencies may arise. Congress, no
doubt, used the word ‘emergency’ with reference to the business of dispatch-
ing trains when conducted in the exercise of the ordinary care required in
such business. If Congress had intended that the railroads should provide

against all emergencies, then there was no use in granting to the company
the right to require longer hours in the case of emergency.”

In that case one of the operators was taken ill. The train dispatcher
was unable to procure an operator to take his place. This condition
continued from August 27 to September 3, 1912, during which time
the other operators were on duty for more than 9, but not exceeding
12, hours. It was held that the chief dispatcher was not required to
take the place of the one who was si¢k.

In U. S. v. Mo. Pac. Ry. Co., 213 Fed. 169, 130 C. C. A. 5, the opera-
tor was on duty in excess of the 9 hours prescribed by the statute and
the additional 4 hours permitted to meet an emergency. Defendant was
therefore compelled to rely, for a defense, upon the provisos to section
3. Itappeared that the necessity grew out of a wreck on its road.

“Every possible effort was made to clear away the wreck at once. When
the wreck occurred, the defendant expected to clear it away by 11 o’clock p.
m., December 1l1th, which would have been 3 hours within the 17 bours of
service permitted in case of accident. The company could have procured a
relief operator at the time the wreck occurred, but it did not know and could
not foresee that one would be necessary. It expected and believed that the
wreck would be cleared by 11 o'clock. Subsequent unavoidable difficulties
delayed the clearance until 5 a. m., December 12th, and made the continuous
service necessary until 6:35 a. m. of that day.” '

The court held that “this was a case of unavoidable accident,” and
the continuous service necessary.

In United States v. N. Y., O. & W. Ry. Co. (D. C.) 216 Fed. 702, it
appeared that one of the operators was taken suddenly sick, thereby
causing another operator to remain on duty—held to be a casualty.
In the same case it appeared that the mother of one of the operators,
who was living with him, died suddenly and unexpectedly, and that
for this reason he did not report for duty, and another operator was re-
quired to work for more than nine hours. In an interesting discus-
sion, Judge Ray decides that these conditions were casualties. In U. S.
v. Denver & R. G. R. Co., 220 Fed. 293,-136 C. C. A. 275, one of the
operators, on September 8, 1912, became insubordinate and was, for
that cause, dismissed. It was impossible to obtain another operator to
take his place until September 10, 1912, which rendered it necessary
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for the other operators to remain on duty more than 9 hours in a period
of 24 hours. The court held that the conduct of the operator created
an emergency which the company was called upon to meet, by extend-
*ing the hours of service.

In San Pedro, L. A. & S. Ry. Co. v. U. S,, 220 Fed. 737,136 C. C. A.
343, it appeared that the company, as in‘the instant case, employed three
operators at Kelso, whose regular hours of service were the same as
here. One of them was taken ill January 16th. An operator was start-
ed on the 17th, from the nearest available point, to relieve the other
two, in time to have reached Kelso within three days, “but unfortu-
nately the train on which he was proceeding was derailed, * * *
blocking the main line,” resulting in a delay which rendered it neces-
'sary for the other operators to be and remain on duty in excess of the
prescribed hours during January 20th and 21st. The court held that
these conditions relieved the road of the penalty.

In Delano v. U. S., 220 Fed. 635,136 C. C. A. 243, the only question
decided was that the company does not escape liability for requiring a

. train dispatcher to remain on duty for a longer period of time than
prescribed by the statute, by showing that, during a part of the time,
he was employed otherwise than as a train dispatcher. The sole point
decided in U. S. v. Ch. & N. W. Ry. Co. (D. C.) 219 Fed. 342, is that de-
lays in the departure of trains is not an emergency, within the statute.
This is manifestly true,

[7-9] Itis, however, insisted that the defendant is not entitled to the
immunity granted by the statute because Ethridge went to Smithfield
as its witness in the case set for trial and was in its service. While it
is true that he was under subpcena as defendant’s witness, his duty to
obey the summons was not because of his contract relation with de-
fendant, but because he was a citizen of the state. A failure to do
so would have subjected him to a penalty (Pell’s Rey. § 1643) and to be
attached for contempt. His attendance, while at the suggestion of de-
fendant, was at the command of the court, and pertained to the admin-
istration of justice, and therefore imposed upon the defendant no
other or higher degree of duty for making provision for meeting the
requirements of the statute by reason thereof than if summoned by any
other party to a suit. Judicial notice may be taken of the fact that
Kenly is about 10 miles south of Smithfield, on defendant’s main line
of road. Notice may also be taken that the recorder’s court at Smith-
field had a local and restricted jurisdiction, and usually tried and dis-
posed of cases without the intervention of a jury. That, as admitted,
the court met on Monday morning, and usually held its session only
half the day, is entirely consistent with well-known conditions. Eth-
ridge reached Smithfield at 9 o’clock, in ample time to be present when
the court opened, and remained in attendance until 1 o’clock, when,
seeing that the case would not be called in time to enable him to return
to Kenly on the train arriving at Smithfield at 2:10 o’clock p. m. and
reaching Smithfield at 2:30 o’clock p. m., he walked some distance tn
reach a telegraph office and notified the special dispatcher at Rocky
Mount, some 40 miles north of Smithfield, of the unforeseen conditior
or emergency which had arisen. In this he would seem to have done
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all that was possible to meet the unexpected condition. It is admiited
that, at that time, No. 89, the only train passing Rocky Mount, going
south, had left, and it was impossible, except by dispatching a special
train, for defendant to have put another operator at Kenly by 4 o’clock
p. m. No other train reached Kenly until 10:02 o'clock p. m. Eth-
ridge returned at 7 :30 o’clock p. m. from Smithfield, by automobile.

As to the first count, it would seem that the defendant, in permitting
operator Scott to remain on duty from 8 o’clock a. m. until 8 o’clock
p. m. on May 26th, being 3 hours in excess of the 9 hours prescribed,
except “in case of emergency,” is not liable to the penalty.

Ethridge returned to Kenly at 7:30 p. m.; “by reason of being up
since 4 o’clock a. m. was fatigued and reported that he was sick.” 1t
is admitted that operator Scott “went at the instance of the chief dis-
patcher to have Ethridge resume his ‘trick.”” It is admitted that no
substitute could have reached Kenly until 10:02 of the night of the
26th. It does not appear at what hour the chief dispatcher at Rocky
Mount was notified that Fthridge reported at Kenly “sick.” Alls-
brook went on duty at 8 o’clock a. m. on the 27th. Conceding that the
sickness of Ethridge was an emergency, and that it arose at 7:30 p.
m. of the 26th, the question is presented whether the chief dispatcher
should not have caused a supply to be at Kenly on the train reaching
there at 10:02 p. m., which leaves Rocky Mount at 8:32 p. m., or
shown that one could not be had. It was the duty of Ethridge to
report promptly his physical condition upon reaching’ Kenly. It is
provided that:

“In all prosecutions under this act the common carrier shall be deemed to
have knowledge of all acts of its officers and its agents.”

The chief dispatcher was notified at 1 o’clock p. m. that Ethridge
was detained at Smithfield beyond the schedule time of the train reach-
ing Kenly at 2:30 p. m. It does not appear whether he was informed
that he could or would return on an automeobile. Assuming that he was
notified that Ethridge had returned to Kenly at 7:30 o'clock, sick, he
knew that Allsbrook, the operator going on at 8 o’clock p. m., would
be compelled to remain on duty more than @ hours, unless Scott, whe
had been on 12 hours, took his trick at 5 o’clock a. m. There is no
suggestion that he did not have an operator at Rocky Mount, whom he
could have sent to relieve the situation at Kenly. The sole question,
therefore, is whether, when the emergency caused by Ethridge’s sick-
ness arose, the defendant was prevented by a casualty, or unavoidable
accident, from meeting it, and thereby avoiding the necessity for the
extended service from 5 a. m. to 8 a. m. of the 27th. In the cases cited,
wherein there was a sick emergency, the chief dispatcher promptly
undertook to supply the missing or sick operator, but was prevented
by casualties or accidents. Here there was no effort made to do so.
While I do not follow the argument of counsel that, for the purpose of
fixing liability on the company, Ethridge is to be regarded as on duty
from 4 o’clock a. m. until 7:30 p. m., and that therefore no defense,
under the exemptive terms of the statute, is open to the defendant, I
am unable to find that the extended period of service from 5 a. m. to
8 a. m. on the morning of the 27th was caused by an emergency or Ly a
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casualty. The absence of an explanation of the failure to supply the
place of Ethridge on the morning of the 27th brings this extended
period of service within the statute. I am of the opinion that a penalty
in the sum of $100 should, under the circumstances, be imposed.

dOn the second count judgment will be entered for plaintiff for $100
and cost. ‘ ‘

In re COLES.
(District Court, N. D. Towa, W. D. July 6, 1915.)
No. 1068.

BANKRUPTCY €&396—HOMESTEAD EXEMPTION—IOWA, STATUTE.

Banpkrupt, who was a widow with four children, six years before the
bankruptcy bought a house and lot for $1,400, in which she after that
time lived with some or all of her children. It was a two-story and base-
ment house, 22 feet wide and fronting on a street. For a time she oc-
cupied the main room on the ground floor as a store, and afterward
rented it from time to time as opportunity offered, using the rents in
support of her family. The second story, a shed addition in the rear, and
the basement were occupied by bankrupt and her family as a residence.
She sometimes took roomers. There were stairways leading from the
main ground floor room to the second story and to the basement. When
that room was rented, they were closed, but not taken down, and outside
stairways were used. Pipes for water and the plumbing in the second
story ran down through the first story to the basement. At the time of
bankruptcy the property was worth from $3,000 to $4,000. Bankrupt
owned no other real estate, and claimed this property in her schedule as
her homestead. Code Iowa 1897, § 2972 et seq., exempt to the head of a
family a homestead not exceeding one-half acre, if within a city or town,
.with the building and other appurtenances thereon, habitually and in
good faith used as a part of the same as a homestead. Held, that this
building could not be divided, so as to secure to the bankrupt her right
to the exclusive use of any part of it as a homestead, or in fact with-
out destroying its value for any purpose, and that, under the statute as
construed by the Supreme Court of the state, she was entitled to retain
the entire building and lot as her homestead.

{Ed. Note.—For other cases, see Bankruptey, Cent. Dig. §§ 659-668;
Dec. Dig. €=396.]

In Bankruptcy. In the matter of Sintha A. Coles, bankrupt. On
petition of bankrupt for review of an order of the referee approving
report of trustee setting apart to her a homestead exemption. Re-
versed. .

G. T. Wellman, of Sheldon, Iowa, for petitioner.
T. E. Diamond, of Sheldon, Iowa, for trustee.

. REED, District Judge. Sintha A. Coles was adjudicated a bank-
rupt by this court February 18, 1913, upon her own petition. At such
time she owned in her own right a two-story brick-veneered building
in the city of Sheldon, O’Brien county, this state, in which she had
lived with her family for several years prior thereto, and claimed
it as her homestead and exempt from judicial sale under the statutes
of Jowa. She owned no other real estate. E. B. Myers was appointed

@&==For other cases seo same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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trustee in bankruptcy of her estate, and on May 26, 1913, set apart
from said real estate the following as exempt to her as a homestead,
viz, :

“The certain one front room and the certain three rearmost rooms, all on

the second floor of the building (above mentioned), of the value of about $600,
and .a small quantity of persopal property.”

The bankrupt was then living upon the second floor of said build-
ing, occupying all the rooms thereof as her homestead, but she was not
then notified of the report of the trustee.

On June 12th the referee entered an order as follows:

“The trustee herein having filed his report of exempt property in accordance
with General Order XVII (89 Fed. viii, 32 C. C. A. xix), and no exceptions
being taken thereto, now, on motion of T. E, Diamond, attorney for said
trustee, it is ordered: That said trustee’s report of exempt property be and
the same hereby is in all things confirmed, and the bankrupt's claim to ex-
emption is hereby determined accordingly. That the property specified in
such report be delivered to said bankrupt forthwith.”

No notice was given to the bankrupt of this order until shortly be-
fore July 26th, when she filed with the referee exceptions or objections
to such report, so far as relates to the homestead and the approval
thereof by the referee, upon the grounds, among others, shortly stated,
that said report in effect denies to her a right of homestead in such
property, because said rooms so set apart to her are so related to
other rooms in the building on the same floor, not assigned to her, that
they cannot be partitioned or separated, so that she can have the
exclusive use thereof, and do not afford her the use of the toilet and
other rooms necessary and essential to afford her a reasonable home-
stead. August 14th the referee entered an order overruling such ex-
ceptions “without hearing counsel thereon,” as he recites in the order.
September 22, 1913, the bankrupt filed a petition for review of such
report of the trustee, and of the order of the referee approving the
same.

The referee has filed his certificate, showing the proceedings before
him in said matter substantially as above stated. The trustee objects
to the consideration of the petition for review, because no exception
was taken to the report of the trustee or to the order of the referee,
and that the petition for review was not filed with the referee within
10 days after such order was made, as required by a local rule in
bankruptcy in this district. It is sufficient to say of the objections to
the consideration of the petition for review that they are without sub-
stantial merit and must be and are overruled.

The testimony shows, without any dispute: That in April, 1907,
the bankrupt contracted for the purchase of the premises in contro-
versy for the sum of $1,400, took possession thereof at once, and in
June, 1909, received the deed therefor, having then paid or settled
for the full purchase price. At the time of such purchase her family
consisted of herself, three daughters, and one son (hev husband hav-
ing recently died), and they occupied these premises as their homestead.
Later one of the daughters married and moved from home; the son
at the time of the bankruptcy was absent from home, whether per-
manently or only temporarily does not appear; but Mrs. Coles con-
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tinued to live in the building, and to occupy all of the rooms on the
second floor, consisting of a sitting room, kitchen, dining room, closets,
pantry, water-closet, the cellar or basement, and a shed or lean-to at-
tached to the rear of the main room of the first floor. " The building
is approxunately 22 feet wide (the width of the lot) and some 90
feet in length, and fronts upon a street to.the south. At first the bank-
rupt occupied the entire building and basement, using the front part
of the first floor or main room as a store for the sale of secondhand
goods, and the rear part as a kitchen and dining room, and all of the
second floor for sleeping rooms of the family, and some roomers, and
the shed or lean-to and basement for fuel, storage, washtubs, and
other domestic uses. Later she successively rented the main room up-
on the first floor for different purposes, first as a salesroom of second-
hand goods, then as a machine shop, and later for some other pur-
poses, as she had opportunity to do from time to time, and used the in-
come therefrom (approximately $250 per year for a part of the time)
to aid in the support of herself and family. The rooms upon the
second floor, the shed, and basement have always been used in con-
nection with the use of the property as a homestead. Originally there
were stairways leading from the inside of the main room of the first
story to the basement and to the second floor, which were temporarily
closed when the main room of the first floor was rented, as they were
not needed by the occupants (but the openings were left, so they can
be used when needed), and access to, the second floor was reached by
two outside stairways, one to the rear of the building from inside the
shed, and one on the outside leading from the street in front, one of
which rests in part upon a public alley of the city, and at present the
only means of access to the second floor, both of which stairways enter
anterooms upon the second floor that lead to a hallway extending
nearly the entire length of the second floor, and from which the liv-
ing rooms on that floor are reached. The basement, after the tem-
porary closing of the cellarway leading from the first ﬂoor was reach-
ed from the outside cellarway. There are three chimneys resting upon
brackets in rooms on the second floor, which extend through the roof,
into which flues or pipes enter from stoves used for heating purposes.
The room in the first story was heated originally by means of stoves;
the pipes extending through the ceiling into the chimneys upon the
second floor. At some later time the first floor was heated by steam
from a steam plant in a neighboring building. The plumbing from
the second floor extends through the floor into the walls of the room -
below, thence to the basement, where it connects with the sewer pipes.
The water pipes extend from the mains, through the first story to the
second. The cellar is reached from the second story via the stairways
before mentioned. Besides the sitting room, kitchen, dining room,
closets, and pantry, there are some nine other small rooms upon the
second floor, used for sleeping rooms by the bankrupt and members of
her family, and at times some of them by roomers and transients, who
may want them temporarily.

It is from the building thus shortly described that the four rooms
‘upon the second floor were set apart to the bankrupt as the homne-
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stead of herself and family. The oldest daughter, Allie M., was, at the
time ot the bankruptcy, about 24 years old, lived at home with her.
mother, and was employed, and had been for some time, as saleslady
or clerk in a store, and at times in a telephone office, earning some $35
a month, from which she contributed to the support of her mother
and a younger sister some 9 or 10 years old. The value of the build-
ing and lot as a whole at the time of the bankruptcy is estimated at
$3,000 to $4,000; but the first story, apart from the rest of the build-
ing, it is said by some of the witnesses, would have no market value,
but with the right to rest permanently upon the basement wall, and
have the roof kept in proper repair, it would be worth about $1,000.
It is obvious from this description of the building, which is approxi-
mately correct, that the four rooms set apart by the trustee and ap-
proved by the referee as the homestead of the bankrupt are entirely
inadequate to afford her a reasonable and proper homestead, and it
was practically so conceded in argument on behalf of the trustee. The
report of the trustee, setting apart such rooms, and the approval
thereof by the referee, as the homestead of the bankrupt, must there-
fore be each set aside and vacated.

Besides asserting the inadequacy of the rooms set apart for the home-
stead, it is contended in behalf of the bankrupt that the design and
construction of the building and the use made of it by her are such
that the building cannot be partitioned or so divided as to afford her
a reasonable and proper homestead in a part thereof, with reasonable
access to other rooms that are actually necessary and essential to a
homestead, which should not be impaired or invaded by the occupants
of the first floor or other parts of the building, and that she is en-
titled to have the whole building and premises set apart to her as a
homestead; and this is the important question involved in this con-
troversy.

Under the Bankruptey Act (Act July 1, 1898, c. 541, 30 Stat. 544)
a bankrupt is-entitled to the exemptions provided by the state law in
force at the time the petition in bankruptcy is filed. So far as ap-
plicable Code of Iowa 1897, § 2972 et seq., provides: That the home-
stead of every family, whether owned by the husband or wife, shall
be exempt from judicial sale. A widow or widower, though without
children, shall be deemed a family, within the meaning of this statute,
while continuing to. occupy the real estate used as a homestead. It
may contain one or more contiguous lots or tracts of land, with the
building and other appurtenances thereon habitually and in good faith
used as a part of the same homestead. If within a city or town, it
must not exceed one-half acre in extent; otherwise it shall not contain
in the aggregate more than 40 acres, and shall not embrace more than
one dwelling house or other buildings, except such as are properly
appurtenant thereto; but a shop or other building situated thereon,
actually used and occupied by the owner in the prosecution of his ordi-
nary business, which does not exceed $300 in value, is appurtenant
to the homestead. Upon the death of either husband or wife, the
survivor may continue to occupy the whole homestead until it is other-
wise disposed of according to law. If there be no survivor, it shall
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descend to the issue of either husband or wife according to the rules
-of descent, unless otherwise directed by will, and it shall be held by
such issue exempt from any antecedent debts of their parents or their
own, except those of the owner thereof contracted prior to its acquisi-
tion. That this bankrupt is entitled to a homestead exemption in this
property under the Towa statute is not controverted; but the trustee,
in behalf of the creditors, contends that she is only entitled to the rooms
upon the second floor of the building actually used by her and her
daughter, or daughters, as their place of abode, and Rhodes v. Mc-
Cormick, 4 Towa, 368, 68 Am. Dec. 663, is relied upon as sustaining
this contention,

In that case the property involved was a city lot 30 feet wide by
140 feet deep, upon which a three-story building 30 feet wide, the
full width of the lot, and 64 feet deep, was erected by the defendant
McCormick in about 1850, of the value of $8,000, the lower story of
which was occupied by him as a store or place of business, for which
it was originally designed, for 'some four or five years after it was
built. At the time of the hearing in the district court the first story
and cellar were rented to another, who used them as a store, the yearly
rental value of which was $300. The two upper stories were finished
by McCormick in about 1852, into one of which he moved and con-
tinued to occupy as the dwelling house of himself and family until the
time of the hearing. FEach of such upper stories had five rooms suita-
ble for a dwelling; but for two years of so after they were finished
some or all of the rooms upon the second floor were used as offices
by attorneys and others for business purposes. The third story was
used for a year or so as a printing office. Upon substantially such
facts the trial court held the entire property exempt to McCormick and
set the same apart to him as his homestead. The Supreme Court re-
versed this decision, and set apart to McCormick only the second and
third floors and the land as his homestead, and held that the first floor
and cellar were not exempt, and directed the sale thereof upon ex-
ecution apart from the land, and suggested in its opinion that the pur-
chaser of the first floor and cellar and McCormick, as the owner of the
two upper stories and the land, should each use his separate property
so as to do as little injury as possible to the property of the other.
There is a vigorous dissenting opinion by one of the justices.

McCormick v. Bishop, 28 Iowa, 233, arose later out of that deci-
sion, because, as it appears, McCormick and the purchaser of the first
floor and cellar of the building did not or could not observe the ad-
monition. of the court “that each should use his separate property
so as to do as little injury as possible to-the property of the other.”
But nothing was decided in this later case, further than that Bishop,
as the purchaser of the first floor and cellar at the execution sale, and
McCormick, as the owner of the second and third stories and the land,
were not tenants in common, but adjoining tenants. Though the case
was affirmed, it was remanded to the district court, with leave to plain-
tiff to amend the petition. What disposition was subsequently made
of the case does not appear in the published opinions of the court.

The Supreme Court of Iowa has persistently declined to enlarge the
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rule upon which the Rhodes Case was decided. In Wright & Co. v.
Ditzler, 54 Towa, 620, 7 N. W. 98, the defendant was the owner of a
two-story frame building 22x40 feet, with a cellar under part of it,
which had been exclusively occupied by him since it was erected in
1867. He was a merchant and produce dealer, and used the first floor
of the building as a storeroom for the keeping and sale of merchandise
by himself, and kept a store in that room and on that floor. The upper
story had been used since its erection by the defendant and his family
for dwelling purposes, and they had no other dwelling house or abode.
The cellar had been used for family purposes, and at the same time
defendant kept certain articles belonging to his stock of merchandise,
as well as for family use. There were two entrances to the cellar,
an outside entrance, and one inside from the room used as a store-
room, with steps leading down under the stairway to the second floor.
In going to and from the cellar the family used the inside entrance.
There is some further description of the building. The district court
awarded the entire building to the defendant as his homestead, and the
Supreme Court said:

“In Rhodes v. McCormick, 4 Towa, 368 [68 Am. Dec. 663] it was held by
this court that the ground and the second and third stories of a building
thereon were exempt from judicial sale as the homestead of the defendant,
while the first story and the cellar were subject to execution. In that case,
however, the referees found that the cellar and first floor were originally de-
signed for a business house. The building was three stories, 30 feet wide, and
64 feet deep, and the lower story and cellar were rented for $800 a year. The
building involved in this case is a two-story frame building, 22x40 feet, with
a cellar under part of it. It is not shown that any part of it was originally
intended for a place of business. It was not rented, but has always been
exclusively occupied by the defendant and his family. The cellar is used by
the defendant’s family, and the only convenient way of access to it in some
portions of the year is through the lower story. The facts of this case
clearly distinguish it from Rhodes v. McCormick, We feel clearly of opinion,
under the facts found by the referees, that the whole building is exempt as
defendant’s homestead”

—and the judgment of the district court was affirmed.

In Smith v. Quiggans, 65 Iowa, 637, 22 N. W, 907, the defendant
owned a two-story building and the lot on which it stood, and oc-
cupied it with his'family as a residence. They lived in the lower story
for some time, and afterwards moved into the second story and used
that as a dwelling place or residence. The first story was divided into
two rooms, and after the family moved into the second story they
continued to use the rear room of the first story as a kitchen, and the
front room as a grocery store. Access was gained to the second
story by an outside stairway. The defendant testified that it was his
purpose in the future to use the whole building as a residence, and that
the second floor did not contain sufficient rooms for his family. It
was not claimed by plaintiff that either the second story or the
ground on which the building was situated was subject to be sold
in satisfaction of plaintiff’s judgment; but he contended that the
lower story was not exempt from judicial sale. The trial court held
the entire property exempt, and the Supreme Court said:

“We think, however, that the whole property is exempt. Defendant occupied
and used the first story of the building in the prosecution of bis ordinary
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business. If this had been a separate building of the same value and situated
on the same premises, and he had used it for the same purpose, it clearly
would be exempt, under section 1997 of the Code,” which allows as a part of
the homestead a building not exceeding $300 in value, which he uses as a
shop or place in which to conduct his ordinary business. ‘“Regard ought to
be had to the spirit of the law rather than to its strict letter. The manifest
purpose of the Legislature was to exempt to the owner, in addition to the
building or place occupied by him as a home for his family, the building or
place which he uses and occupies in the prosecution of his ordinary business,
provided it is appurtenant to the homestead and its value does not exceed $300.
* % * The case is clearly distinguishable from Rhodes v. McCormick, 4
Jowa, 368 [68 Am. Dec. 663], and Mayfield v. Maasden, 59 Iowa, 517 [13 N. W.
652]. * * =* We think, also, that the property did not become subject to
sale when defendant ceased to carry on the business in it. Before engaging
in the business he used and occupied it as a home for his family, and during
the time he carried on the business he-also devoted it to some extent, in
connection with the second story to the same use, and it was his purpose at
all times to reoccupy and use it as part of his home whenever he should
cease to use it in carrying on the business.”

The judgment of the circuit court was affirmed.

In Mayfield v. Maasden, 59 Towa, 517, 13 N. W. 652, that court
held that a two-story brick building, which was erected upon a frac-
tion of a city lot, 25x80 feet, with a basement, the front room of which
was at one time occupied as a barber shop, in which the defendant
lived and occupied the whole second story above the basement, felt
within the principle announced in the Rhodes Case, and that the doc-
trine of that case must govern its determination. The court said: -

“We are aware that the decision [in the Rhodes Case] has been criticized,
and some doubt may exist in regard to its correctness; but it has stood so

long that we should not be justified in overruling it, even if we were other-
wise disposed to do so.”

Johnson v. Moser, 66 Iowa, 536, 24 N. W. 32, was a case of a four-
story brick building, in which the owner had carried on a grocery
business during all the time he occupied it. The first story he always
used as a storeroom and place of business, and the greater part of the
cellar, in which he stored the goods kept for sale. The second and
third stories he used as a place of residence; the fourth floor was
unfinished, and used only as a place for drying clothes. The first and
fourth stories of the building, with the cellar (except that portion used
for the storage of provisions and vegetables for the use of the family),
were held not exempt within the rule of the Rhodes Case; but the
second and third stories and a portion of the cellar were held exempt
as the homestead of the family.

In Cass County Bank v. Weber, 83 Iowa, 63, 48 N. W. 1067, 12
L.R. A. 477,32 Am. St. Rep. 288, the property claimed s a homestead
was originally a brick building, with the first floor designed for a
business room and living rooms above. Later it was converted into a
hotel. The first story was made into two rooms, the first being used
as an office and barroom, and the other as a dining room. The second
floor was reached by a stairway from the front room or office. Under-
neath was a cellar, access to which was by a stairway from the dining
room. On the north side of this building was built a frame addition,
with kitchen and bedroom. Other additions were also made to the
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brick building, in which were a sitting room and bedrcom on the ground
floor and bedrooms above. Between the sitting room and the dining
room-was a washroom, through which access was had from the brick
part to the bedroom, and through the washroom and bedroom to the
sitting room; the sleeping rooms in this part being over the sitting
room. The district court found that the parts of the building not oc-
cupied as a homestead were, of the brick part the upper rooms, and
the front room below used as an office, and the cellar bencath; also
the bedroom east of and between the sitting room and washroom in the
frame part, and by its decision gave the plaintiff a judgment thereon.
The Supreme Court said:

“We regret that the condition of the record leaves some uncertainty as to
these particular facts. We have endeavored, however, to be precise in our
findings. * * * After Weber purchased the premises he built on the
Jots at the rear end a frame business house. The stabling was used by the
defendants for the purpose of carrying on their business of hotel keeping, and
neither that nor the frame business house was used as a part of the home-
stead, and the district court thus found. Our findings # *» % do not ex-
actly accord with those of the district court. That the defendants had a
homestead in the premises is not questioned. Hence we are not to inquire
whether or not there is a homestead, but, conceding one, we inquire after its
extent. ‘When an execution defendant shall use a particular building as a
home, the whole of such building, in cases of controversy and disagreement,
will be presumed to constitute and be a part of the homestead, until it is
shown by the party adversely interested that some specific portion is not of
the homestead character, and, therefore not exempt.’ [Citing Rhodes v. Mec-
Cormick.] As to the office room, the bedroom, and the cellar we have no diffi-
culty in reaching a conclusion that they are not brought within the rule. The
most that can be said is that there is shown to be, to some extent, a joint
occupancy of them for homestead and hotel purposes. Of the bedroom if is
true that it was used as a sleeping room for the guests of the hotel; but at
the same time it was used by the family as a passageway from the dining room
to the sitting room, both of which were found to be parts of the homestead.
Now, let us suppose the bedroom had not been used for a sleeping room by
any person, but merely a room through whbich the family passed to the sit-
ting room from other parts of the house. We do not think that state of
facts would justify a finding that it was not used as a part of the homestead,
nor do we think the mere fact of its use by guests of the hotel, while at the
same time used for the other purpose, would divest it of its character as a
part of the homestead. The front or office room was used as an office and
barroom, but it was at the same time used by the family. It was a means
of ingress and egress from the street. It was a front room, back of which
was the dining room, and still back the washroom, bedroom, and sitting
room. These rooms were all devoted to the same purpose. At least, it does
not appear that they were not, and we assume facts not otherwise established
in harmony with the homestead right. It is not as if it was shown that
one story of the building was used as a store or shop, or leased and occupied
by a stranger, which use would indicate of itself a disuse by the family. The
entertainment of hotel guests and of boarders is often in a manner to be con-
sistent with an occupation at the same time by the family of the apartments
as a part of the home. Such entertainments would, it is true, often, if not
generally, be a limitation upon the use by the family of certain apartments, but
not to the extent of exclusion. * * # The business of the hotel and the
support of the family as to work and supplies, as well as occupation, were
so mingled naturally that it is a task of much difficulty to show separate
occupations or use, and the burden of doing so is with the plaintiff. The
upper story of the brick building is divided into five sleeping rooms, and
these (the record shows) were used exclusively for the guests of the hotel, and
not by the family for homestead purposes; that is, they are a part of the
homestead building, but not particularly occupied by the family. The legal

224 F.—12
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problem in this respect, in the light of authority, is somewhat difficult. Fol-
lowing the rule of Rhodes v. McCormick, 4 Yowa, 368 [68 Am. Dec. 663], May-
field v. Maasden, 59 Iowa, 517 [13 N. W. 652], and Johnson v. Moser, 66 Towa,
536 [24 N. W. 32],—that apartments of the homestead building, not occupied
as such, are liable to execution—and we should find for the plaintiff ; under
these authorities our duty would be clear, but for the fact that in this case
the only means of access to these rooms is through the office room, which we
hold to be a part of the homestead, and we possess no authority to invade
the homestead right by continuing the present means of access, unless we ex-
tend what is now by many regarded as a rule of doubtful merit—that of par-
titioning a homestead building between a debtor and his creditors, which we
are not inclined to do. It would, of course, be idle to hold that a room or
rooms in a building not used by the family were liable to execution, when
the purchaser would have but a barren right—the title without a right of
occupancy or use—and that, so far as disclosed by the record, would be the
situation in this case. In Johnson v. Moser, 66 Iowa, 356 [24 N. W. 32], the
homestead was limited to the two middle stories of a four-story building, and
a right of access was given to the fourth story by hatchways, through the
floors of the homestead part, and a hoisting apparatus, connected with the
fourth story. This means of access, it seems, was a part of the plan of
constructing the building, and could be continued without any interference
with the occupation of the homestead part of the building. * * * It was,
therefore, no invasion of the homestead right. The difference between that
case and a right of access to these rooms through the front room below is
too obvious to deserve notice. Such a right would be a serious impairment of .
the homestead privilege. For reasons certainly not stronger in Wright v.
Ditzler, 54 Towa, 620 [7 N. W. 98], a room used as a storeroom for the sale
of merchandise was distinguished and held exempt from execution. Its
sale would have interfered with the use and occupation of the living rooms
above and cellar below. * * * These considerations lead us to the con-
clusion that the entire building should be treated as exempt from execution
under the homestead law, and that the decree of the district court should be
thus modified.”

Groneweg v. Beck, 93 Towa, 717, 62 N. W. 31, is to the same effect,
and in its facts much like the case before us, except that the annex or
one-story building in the rear of the main building was a separate huild-
ing having an independent entrance from the side street, which might
be removed from the lot without in any manner restricting or interfer-
ing with the homestead occupancy of the main building, and for that
reason was held not exempt; but the rest of the premises, including
the cellar, was held exempt as the homestead of Beck,

These are late decisions of the Supreme Court of Towa construing
the homestead law of that state, which, of course, are controlling upon
this court. Other cases might be cited, varying in their facts, but it is
unnecessary to do so; for those cited convince us that Rhodes v. Mc-
Cormick, though not overruled in terms, is not followed in later cases,
except upon facts substantially identical with its facts. That case was
early disapproved in Phelps v. Rooney, 9 Wis. 86, 76 Am. Dec. 244,
and other cases, as indicated in Cass County Bank v. Weber, 83 Iowa,
63, 48 N. W. 1067, 12 L. R. A. 477, 32 Am. St. Rep. 288, above, and
does not control the decision of this case upon its facts.

It is urged in behalf of the trustee that the bankrupt has abandoned
the first floor of the building as a part of the homestead, and has rented
it for some time for business purposes, from which she derives an
income. It is true that the bankrupt has rented the first floor of the
building at different times, as opportunity offered to do so, and re-
ceived the income therefrom, amounting at times to $250 a year, and
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lesser amounts at later times; but she has never abandoned the build-
ing, and has always used the same, either in whole or in part, as the
homestead of herself and family.

In Repenn v. Davis, 72 Iowa, 548, 34 N. W. 326, the facts are that
plaintiff’s grantors occupied the premises in question as their home-
stead, the legal title thereto being in the wife. The husband went away
in quest of employment, intending to be absent temporarily, but with-
out any fixed time. The wife remained at home and occupied the
house with her daughter for some months, and then went to live with
friends, renting the house, except one room, in which she kept her
household goods. After an absence of some two years she returned,
but, finding it necessary to engage in some business for her support,
she found it more convenient to occupy another building, leaving some
of her household goods in a room of the home, and reserved about
one-half of the lot. The whole of the house and lot was not rented,
and possession of a part thereof was always retained by the wife. This
condition of affairs continued without change until the return of the
husband and for a year thereafter, nearly seven years, when the
plaintiff bought the premises from them. Both husband and wife in-
tended to occupy the homestead again as such when their affairs should
permit. It was held by the Supreme Court, reversing the decree of the
district court, that there was no abandonment of the homestead, as
the retention of the possession of a part thereof by the wife was notice
to the world of their homestead rights in the property, and that the
plaintiff acquired the title to the property free from the debts of the
grantors. '

Nor does the receipt by the bankrupt of rent for a part of the build-
ing, which she used for the support of herself and family, deprive the
part so rented of its homestead character. In Re Irvin, 120 Fed. 733,
57 C. C. A. 147, the Court of Appeals (this circuit), speaking by Judge
Caldwell, affirming In re Stone (D. C.) 116 Fed. 35, said:

“The debtor is not required to occupy and use as a dwelling all ‘the im-
provements’ on the lot, for that would make it obligatory on him to occupy
his barn and other outhouses for living purposes; and no more is he re-
quired to occupy every room in his dwelling for domestic purposes. He may
devote a part of his dwelling to business purposes. Our ancestors very gener-
ally carried on their business pursuits in their dwelling houses. * # *
‘It is a strange and irrational idea, sometimes advanced, that a man ought to
lose his homestead as soon as he attempts to make any part of it helpful in
family expenses.” * * # The premises in question having been impressed
with the character of a homestead before the debtor was adjudged a bank-
rupt, his trustee in bankruptcy cannot rightfully claim the same as part of
the bankrupt's estate.”

To hold that the homestead of this bankrupt should be limited to a
part, or even all, of the rooms upon the second floor of this building,
and direct the sale of the remainder thereof, would be practically to
deny her a homestead in the premises, to the exclusive use and oc-
cupancy of all of which she is entitled, without interruption or in-
vasion by the occupants of the remainder of the premises. Cass Coun-
ty Bank v. Weber, 83 Towa, 63, 48 N. W. 1067, 12 L. R. A. 477, 32
Am. St. Rep. 288, above. And see Smith v. Quiggans, 65 Iowa, 637,
639, 22 N. W. 907.
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In Jackson v. Bruns, 129 Towa, 616, 106 N. W. 1, 3 L. R. A. (N.
S.) 510, it is held by the Supreme Court of Iowa that no duty rests,
in the absence of contract, upon the separate owners of upper and
lower stories of the same building to maintain his own in a condition
to protect the owner of the story above or below him, and that neither
can be required to do so. This being true, it is an insurmountable
objection to the partitioning of the two stories of this building between
the bankrupt and a purchaser at execution sale of the lower story,
or of any other part of this structure, for its condition is such that both
the first and second stories will require, if they do not now, repairs to
keep them in proper condition for occupancy. We can conceive of a
building that might be designed and permanently constructed so that
separate stories thereof, and perhaps separate rooms in a story, might
be partitioned between separate owners without much disadvantage to
either; but neither this building nor either of its stories is so arrang-
ed or constructed, and to direct that it be done, if carried into effect,
would practically destroy the entire structure of its value as a build-
ing for any purpose.

The conclusion, therefore, is that the report of the trustee, and
the approval thereof by the referee, setting apart as the homestead
of the bankrupt only. four of ‘the rooms on the second floor of the
building, be and hereby are each vacated and set aside, at the cost
of the trustee. It is further ordered that the entire property in ques-
tion be and hereby is set apart to the bankrupt as her homestead, to
the exclusive use of which she shall be entitled. The clerk will cer-
tify to the referee a copy of this opinion and of these orders.

It is ordered accordingly.

In re JOHNSON.
Petition of PACIFIC COAST INV. CO.
(District Court, W. D. Washington, S. D. June 28, 1915.)
No. 1250.

1. INTOXICATING LIQUORS €&=327—CBATTEL MORTGAGE—LEGALITY OF CON-
TRACT—STATUTORY PROVISIONS—*‘INTEREST.”’

Rem. & Bal. Code Wash. § 6282, provides that it shall be unlawful
for any person or corporation manmufacturing or selling intoxicating
Jiquors in quantities of five gallons or more to have any interest in the
liquor, stock, fixtures, or equipment of any retail liquor store, or to
pay or hecome surety for the payment for any other person of a li-
cense fee. Held, not to make it unlawful for an investment company to
take a chattel mortgage on the stock, fixtures, etc., of a saloon, since
the word “interest” does not include a mortgagee’s lien, but refers to a
fractional or undivided interest, as the statute, impliedly authorizes a
loan by a manufacturer to a retail dealer for any purpose, except the
payment of the license fee, and the incidental right to take security for
the loan cannot be denied, in the absepce of unequivocal language.

[Ed. Note—For other cases, see Intoxicating Liquors, Cent. Dig. §§
467472; Dec. Dig. €=327.

For other definitions, see Words and Phrases, First and Second Series,
Interest.]

&=oFor other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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2. INTOXICATING LIQUORS ¢==117—STATCUTES—LIBERAL OB STRICT CONSTRUC-
TION.

As Rem. & Bal. Code Wash. § 6282, relative to the ownership of or
interest in retail liquor stores by wholesale dealers or manufacturers
of liquor, deprives persons of a right of contract previously enjoyed, it
should be strictly construed, especially, wher¢ it is sought to invoke it
‘to establish a forfeiture, not only as to the lien of a chattel mortgage on
things comprising a saloon, but on other things covered by the mort-
gage and not connected with the saloon in any way.

[Ed. Note—For other cases, see Intoxicating Liquors, Cent. Dig. §
127; Dec. Dig. ¢&=1117.]

8. CHATTEL MORTGAGES &=129—NATURE oF MORTGAGEE’S8 INTEREST.
A chattel mortgagee, not in possession, has no title to the mortgaged
chattels, though he has a right or lien which he may preserve against
other creditors or grantees by recording.

[Ed. Note—For other cases, see Chattel Mortgages, Cent. Dig. § 216;
Dec. Dig. €=129.]

4.. STATUTES &=211—CONSTRUCTION—REFERENCE TO TITLE.
Where the body of an act is not ambiguous, the'title cannot be resorted
to for a key to its interpretation, especially as under Const. ‘Wash. art.
2, § 19, providing that no bill shall embrace more than one subject, and
that shall be expressed in the title, the title serves its purpose when it
aptly includes that which is expressed in the body of the law, and the
scope of the body of the act cannot be broadened merely because a
broader meaning could be given the words of the title.

[Ed. Note.—For other cases, see Statutes, Cent. Dig. § 288 ; Dec. Dig.
&=211.]

5. INTOXICATING LIQUORS @=327—ILLEGALITY—PARTIAL INVALIDITY.

Rem. & Bal. Code Wash, § 6282, makes it unlawful for any person or
corporation manufacturing or selling intoxicating liquors in quantities
of five gallons or more to pay the license fee required by law or ordi-
nance for any retail liquor store. Section 6283 provides that whoever
violates any of the provisions of the preceding section shall be guilty of a
misdemeanor and shall be fined or imprisoned as therein provided, and’
that any money loaned in violation thereof shall be forfeited to the city,
county, or state. An investment company loaned J. $3,800, of which $300
was for the purchase of the unexpired portion of a liquor license, and
$3,000 for the purchase of the licensee’s saloon, hotel, furniture, and busi-
ness. A separate check was drawn for the $800, and separate notes
were given therefor; all the notes being secured by a chattel mortgage
on the furniture, fixtures, and stock of merchandise. Held that, even
though there was a loan of the license fee, the contract was severable, and
the notes given for the furniture, equipment, etc.,, and the mortgage se-
curing them, were valid.

[Ed. Note—For other cases, see Intoxicating Liquors, Cent. Dig. §§
467-472; Dec. Dig. ¢&=327.]

6. BANKRUPTCY @&=311—CLAIMS—DISALLOWANCE UNTIL SURRENDER OF PREF-
ERENCE.
A claim by a chattel mortgagee to the proceeds of a sale of mortgaged
property is not such a claim as will be disallowed until the surrender of
an illegal preference under Bankr. Act July 1, 1898, e¢. 541, § 57g, 30
Stat. 560, as amended by Act Feb. 5, 1003, c. 487, § 12, 32 Stat. 799 (Comp.
St. 1913, § 9641), providing that the claims of creditors, who have re-
ceived voidable preferences, shall not be allowed, unless they shall sur-
render such preferences.

[Ed. Note—For other cases, see Bankruptcy, Cent. Dig. §§ 497-500;
Dec. Dig. &=311.]

@=For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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7. BANKRUPTCY &=26T7—SALE OF MORTGAGED PROPERTY—LIABILITY FOoR EX-
PENSES,

A chattel mortgagee ratifying a sale by the mortgagor’s trustee in
bankruptcy, by petitioning for the proceeds thereof, is liable for the ex-
pense attendant thereon, including rent of the premises, where the mort-
gaged property was képt after the appointment of the trustee, and while
the receiver was in possession, but is not liable for any other charges
or expenses, nor any attorney’s fees incurred by the receiver or trustee.

[Ed. Note—For other cases, see Bankruptey, Cent. Dig. §§ 371, 380;
Dec. Dig. &=267.]

In Bankruptcy. In the matter of A. L. Johnson, bankrupt. On pe-
tition by the Pacific Coast Investmént Company for the proceeds of
mortgaged property. Referee’s order, holding the mortgage invalid,
disapproved. :

Troy & Sturdevant, of Olympia, Wash., for petitioner. A. Emer-
son Cross and T. H. McKay, both of Aberdeen, Wash., for trustee.

CUSHMAN, District Judge. The bankrupt, prior to bankruptcy,
was engaged in the hotel and retail liquor business. Petition for ad-
judication in bankruptcy was filed December 24, 1912. Eleven months
prior thereto the bankrupt, in order to purchase the saloon, hotel fur-
niture, and business, and secure the unexpired portion of the seller’s
liquor license, borrowed $3,800 from the Pacific Coast Investment Com-
pany, for which notes were given, payable monthly, for $100 each.
These notes were secured by -a mortgage on chattels, including the ho-
tel and saloon furniture and fixtures and the merchandise stock.

The trustee petitioned for the sale of the personal property of the
bankrupt, on which the Pacific Coast Investment Company held this
mortgage. ‘That company appeared and objected to the sale, setting up
that the property offered for sale was covered by its mortgage, executed
in good faith more than four months prior to the adjudication, and that
it was a good and subsisting lien. The referee 6verruled the objec-
tion of the petitioner and sold the property for $2,100. Whereupon the
petitioner filed its petition for the distribution of the funds realized
to itself. To- this petition, the trustee filed an answer admitting the
mortgage and alleging that it was invalid for the reason that, while it
was made in the name of the Pacific Coast Investment Company, it
was, in reality, a transaction wherein the Olympia Brewing Company
advanced the money and received the mortgage; that, in part, it was
secured upon, and given for the purchase of, the license, liquors, and
saloon of the bankrupt, in violation of the laws of Washington.

An amended answer was filed for the trustee, alleging, further, a sub-
sequent transaction, whereby the bankrupt, within four months prior to
bankruptcy, surrendered to petitioner the bankrupt’s liquor license, al-
leged to be of the value of $666.63, and that it received such amount
therefor, whereby petitioner gained an illegal preference. The referee,
after taking testimony, held the mortgage invalid.

[1] If it be concluded that the relation between the petitioning com-
pany and the Olympia Brewing Company was sufficiently close to war-
rant a finding that what was done in this matter by the Pacific Coast

¢&==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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Investment Company was virtually the action of the Olympia Drewing
Company, the question still remains as to the legality of the mortgage
in question.

The Washington statute provides:

“Section 1. That from and after the 3ist day of December, 1909, it shall be
unlawful for any person, persons, firm or corporation engaged in the manufac-
ture, rectifying or bottling of spirituous, fermented malt or other intoxicating
liquors or engaged in buying, selling or disposing of the same in quantities of
five gallons or more to own all or any part of or to have any interest in the liq-
uor, stock, fixtures or equipment of any kind whatsoever of any, retail liquor
store or to pay, advance or loan or become surety for the payment for any other
person of the license fee required by any state law or city charter or ordi-
nance, or to hire, engage or employ, directly or indirectly, any person, per-
sons, firm or corporation to manage, conduct, control or operate a place where
intoxicating liquors are sold at retail, to wit, in less than five gallons at a
time or to sign or become surety on any bond required by law of a retail lig-
uor dealer.” Section 6282, Rem. & Bal.; title 267, § 97, Pierce’s Code 1912,

The referee concludes that a manufacturer of intoxicating liquors is
forbidden by this statute to take a mortgage upon a retail liquor store,
and in effect holds that such a mortgage would be an “interest” in such
liquor store, within the meaning of this statute.

[2] This law deprives persons of a right of contract theretofore at
all times enjoyed under the law and, in the present cause, is being in-
voked for the purpose of establishing a forfeiture, not only as to the
lien of the mortgage upon those things comprising the saloon, but also
those not corinected with it in any way. It should therefore be strictly
construed.

It will not be presumed that the Legislature intended to deprive one
engaged in an authorized business of such rights, in the absence of un-
equivocal language. Before the contract, or any part of it, can be held
illegal, it must be clearly within the prohibition of the letter and spirit
of the statute, and, if there is a fair doubt as to whether it is embraced
within such prohibition, the doubt will be resolved in favor of the peti-
tioning mortgagee. 36 Cyc. 1178 to 1188.

The law denies a liquor manufacturer the right to “own all or any
part or to have any interest in the liquor, stock, fixtures or equipment
of any kind whatsoever of any retail liquor store.” The words “‘have
any interest,” as used here, have the same meaning as “own any inter-
est.” If they are given a broader meaning, the words “own all or any
part” are wholly superfluous, for a man who owns “all or a part” of a
thing certainly has an interest in that thing. The words “any part,”
as used in this act, were liable to be misunderstood and taken as mean-
ing, for example, a case where one man owned the fixtures and equip-
ment of a saloon and another owned the liquor. Hence the words “or
to have any interest in” were inserted to deny the manufacturer the
right to have or own a fractional or undivided interest in a rétail liquor
store, its liquor stock, fixtures, or equipment.

The statute also forbids the manufacturer loaning or becoming
surety “for the payment for any other person of the license fee required
by any state law” for a retail liquor store. The statute, by denying the

_manufacturer the right to make a loan for this purpose, impliedly au-
thorizes a loan by the manufacturer to a retail dealer for any other pur-
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pose. This under the familiar maxim, “Expressio unius est exclusio
alterius.” This right to loan- carries with it the right to take security
upon any and all property, because such right is incidental to the right
to loan, which right cannot be denied, in the absence of unequivocal
language to that effect.

By this construction only can all the words of the statute be given
effect. The Legislature is presumed not to have used unnecessary
words in expressing its meaning. If the word “interest,” as used, is
broad enough to include a mortgagee’s lien, it is broad enough to in-
clude the right of one who “owns all or.any part,” and the Legislature
1s thereby convicted of using useless and unnecessary words in the
statute. ’

Ownership of any article affords a different control and warrants the
anticipation of a different result than that to be expected from a mort-
gagee’s lien. The influence and control of the mortgageé over the
mortgaged property and its use would depend largely, if not entirely,
upon the solvency of the mortgagor, which would not be the case with
an owner. -

Whether the purpose on the part of the Legislature in enacting this
statute was to prevent a manufacturer of intoxicating liquors from
controlling saloons, or to discourage their activity in starting saloons,
as the words used in the statute are confined to a denial of right of own-
ership in the saloon, there is no reason to strain the words used to in-
_clude something else, because deemed capable of producing a some-
. what similar result to that presumed to arise from the admittedly con-
demned act. Johnson v. So. Pac., 117 Fed. 462, 54 C. C. A. 508; Id.,
196 U. S. 1, 25 Sup. Ct. 158, 49 L. Ed. 363; Field v. U. S., 137 Fed.
6,69 C. C. A. 568; Erbaughv. U. S., 173 Fed. 433,97 C. C. A. 663;
St. Louis Merchants” Bridge Termin. Ry. v. U. S., 1838 Fed. 191, 110
C.C. A.63.

Even though this statute imposed a penalty and is invoked to justify
a forfeiture, the court would have no right to disregard the obvious in-
tent of the Legislature; but no.obvious intent is manifest t6 include,
by the word “interest,” a mortgagee’s lien.

[3] A chattel mortgagee, not in possession, has no title to the mort-
gaged chattels, although he has a right or lien, which he may preserve
against other creditors or grantees by recording. Silsby v. Aldridge,
1 Wash. 117, 23 Pac. 836; Binnian v. Baker, 6 Wash. 50, 32 Pac. 1008;
Sayward v. Nunan, 6 Wash. 87, 32 Pac. 1022; First Nat. Bk. v. Hagan,
16 Wash. 45, 47 Pac. 223. . :

In Ormsby v. Ottman, 85 Fed. 492, 29 C. C. A. 295, Judge Sanborn
" writing the opinion, where a statute authorizing service by publication
in suits to quiet title was involved, the language of the statute being
“adverse estate or interest,” it was held that the word “interest” would
include a mortgagee’s lien, and that the mortgagee might be served by
publication. The court apparently concedes that generally the word
“interest” means an estate, but, in the statutes before it for considera-
tion, held (partly in view of the statutes in pari materia and upon con-
sideration of the very object of a suit to quiet title) that the word “in-
terest” included the claim of a mortgagee. Ordinarily an interest would
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mean an estate, but its being coupled in the disjunctive with the word
“estate” would tend to show that it was used in another sense. One
of the statutes before the court in that case, held to be in pari materia
with the one in question, provided for service by publication “when
any defendant has or claims a lien or interest.”

The Washington statute in the present case is not one of procedure.
It takes away a right of contract and is invoked to justify a forfeiture,
and the interpretation is rather to be controlled by the rule adopted
in the following cases, in which it has been held that the word “inter-
est” does not include or describe a mortgagee’s lien. Williams v. Santa
Clara Min. Ass’n, 66 Cal. 193, 5 Pac. 85-91; Adams v. Colonial & U. S.
Mortg. Co., 82 Miss. 263, 34 South. 482, 433, 17 L. R. A. (N. S.) 138,
100 Am. St. Rep. 633 ; Garrett v. Fernauld, 63 Fla. 434, 57 South. 671;
Sterns-Rogers Mfg. Co. v. Aztec Gold Min. & Mill. Co., 14 N. M. 300,
93 Pac. 706; Alexander v. Cleland, 13 N. M. 524, 86 Pac. 425; Morri-
son v. Clarksburg Coal & Coke Co., 52 W. Va. 331, 43 S. E. 102, 106.

The title to the act in question is: .

“An act to prohibit any manufacturer of or wholesale dealer in intoxicating
liquor from owning, operating or having any financial interest in any saloon
or other retail liquor store or in any retail liquor license in the state of Wash-

ington or to become surety on any liquor dealer’s bond and providing penalties
for violation thereof.” Laws 1909, p. 182.

[4] As long as the body of the act is not ambiguous, there is no rea-
son to resort to its title for a key to its interpretation. The Constitution
of the state of Washington provides:

“No bill shall embrace more than one subject, and that shall be expressed
in the title.” Article 2, § 19.

Under such provision, the title to an act should be as broad or broader
.than the body of the act, and, if the title aptly includes that which
is expressed in the body of the law, it has served its purpose, and the
broadening of the scope of the body of the act in violation of its terms
would not be warranted merely because a broader meaning could be
given the words of the title. 36 Cyc. 1133.

[6] Of the $3,800 secured by the mortgage, $800 was loaned to the
bankrupt to buy the unexpired portion of a liquor license. Consider-
ing this as the loan “of the license fee” prohibited by statute, does it
require the rejection of petitioner’s claim to the proceeds of the sale
of the mortgaged property? ’

The second section of the act provides:

“YWhoever violates any of the provisions of section 1 of this act shall be
deemed guilty of a misdemeanor and for the first offense shall be fined in any
sum not less than one hundred (100) dollars nor more than five hundred (500}
dollars or to be imprisoned in the county jail for not less than thirty (30) days
nor more than six (6) months and any money paid, advanced or loaned in vio-
lation of this act, for any license, by any such person, persons, firm or corpora-
tion mentioned in section one (1) of this act shall be forfeited to the city,
county or state, as the case may be.” Rem. & Bal. § 6283; Pierce’s Code 1912,
tit. 267, § 99. '

The thing prohibited not being malum in se, and one strict penalty
being imposed by the act expressly, the greater weight of authority
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in the national courts, applying the rule of “expressio unius est exclu-
sio alterius,” is that no legislative intent is shown to invalidate such a
contract as that here in question.

“There is another equally well-settled rule of law, so far as the national
courts are concerned. When a statute imposes specific penalties for its viola-
dion, where the act is not malum in se, and the purpose of the statute can be
accomplished without declaring contracts in violation thereof illegal, the infer-
ence is that it was not the intention of the lawmakers to render such contracts
illegal and unenforceable. Harris v. Runnels, 12 How. 79, 13 L. Ed. 901;
Farmers’, etc,, Nat. Bank v. Dearing, 91 U. 8, 29, 23 L. Ed. 196; National
Bank v. Matthews, 98 U. S. 621, 25 L. Ed. 188; Barnet v. National Bank, 98
U. 8. 555, 25 L. Ed. 212; Louisiana v. Wood, 102 U. S. 294, 298, 26 L. Ed. 153;
¥ritts v.'Palmer, 132 U. 8. 282, 289, 293, 10 Sup. Ct. 93, 33 L. Ed. 317; Cen-
tral Transportation Co. v. Pullman Co., 139 U, S. 24, 60, 11 Sup. Ct. 478, 35
L. Ed. 55; Logan County Bank v. Townsend, 139 U. S. 67, 11 Sup. Ct. 496, 35
L. Ed. 107; Merchants’ Cotton Press Co. v. Insurance Co., 151 U. S. 368, 388,
14 Sup. Ct. 367, 38 L. Ed. 195; Pullman Co. v. Central Transportation Co., 171
TU. 8. 138, 18 Sup. Ct. 808, 43 L. Ed. 108; Connely v. Union Sewer Pipe Co.,
184 U. S. 540, 545, 22 Sup. Ct. 431, 46 L. Ed. 679; Yates v. Jones National
Bank, 206 U. 8. 158, 179, 27 Sup. Ct. 638, 51 L. Ed. 1002; Hanover National
Bank v. First National Bank, 109 Fed. 421, 426, 48 C. C. A. 482, 487; Dunlop
v. Mercer, supra; Boatmen’s Bank v. Fritzlen (C. C.) 175 Fed. 183.” In re
T. H. Bunch Co. (D. C.) 180 Fed. 519, at 527.

Before determining whether the foregoing rule is controllirig in the
present case, inquiry should first be had as to whether the contracts
secured by the mortgage are several, and, if so, whether the tainted
portions can be rejected, and yet leave sufficient of petitioner’s claim
unsatisfied to cover the amount realized from the sale. .

A separate check was drawn to the bankrupt for $800 and another
for $3,000. All of the testimony, both that for the petitioner and that
of the witnesses produced by the trustee, is to the effect that the $800
was for the purchase of the license, and that the first eight notes of
$100 maturing were for the payment of this part of the money loaned,
and that each of these notes was paid long prior to bankruptcy. This
is likewise corroborated by the manner in which the account was kept
in petitioner’s books.

Under this state of facts, the contract is clearly severable, and that
portion of the notes given for the purchase of the hotel, store, liquors,
and equipment and the mortgage securing the same are valid. Gelpcke
v. City of Dubuque, 68 U. S. (1 Wall)) 221, 17 L. Ed. 519; Borland v.
Prindle, Weeden & Co. (C. C) 144 Fed. 713; U. S. Consol. S. R. Co.
v. Griffin, etc., Co., 126 Fed. 364, 61 C. C. A. 334 (C. C. A. 9th Cir.);
Glucose Sugar Refin. Co. v. City of Marshalltown (C. C.) 153 Fed. 620;
Minn. Sandstone Co. v. Clark, 35 Wash. 466, 77 Pac. 803 ; McDonald
v. Neilson, 2 Cow. (N. Y.) 139, 14 Am. Dec. 431, 436; 27 Cyc. 1130g;
15 Am. & Eng. Encyc. Law, 990 (2d Ed.). . The foregoing rule is appli-
cable to a mortgage where part of that secured by it is valid and part
secured is invalid. U. S. v. Bradley, 35 U. S. 343, at 360, 9 L.. Ed. 448;
Corbett v. Woodward, Fed. Cas. No. 3,223; In re Stowe, Fed. Cas.
No. 13,513; Mills v. Hudmon & Co., 175 Ala. 448, 57 South. 739 ; First
Nat. Bank v. Ashmead, 33 Fla. 416, 14 South. 836. It has been held
that an illegal contract, which, at its inception, was entire, may still
be severed in its performance and part of it legalized thereby. Fore-



IN RE JOHXNSON 187

man v, Ahl, 55 Pa. 325; 15 Am. & Eng. Encyc. Law (2d Ed.) 991,
note D.

Hazelton v. Sheckells, 202 U. S. 71, 78, 26 Sup. Ct. 567, 50 L. Ed.
939, 6 Ann. Cas. 217 ; Miller v. Ammon, 145 U. S. 421-427, 12 Sup.
Ct. 884, 36 L. Ed. 759; Gibbs v. Baltimore Gas Co., 130 U. S. 396, 9
Sup. Ct. 553, 32 L. Ed. 9/9 Grover v. Zook, 44 Wash. 489, at 501, 87
Pac. 638, 7 L. R A. (N. S) 582, 120 Am. St. Rep. 1012, 12 Ann. Cas.
192; Horseman v. Horseman, 43 Or. 83, 72 Pac. 698; Potter v. Potter,
43 Or. 149, 72 Pac. 702—have been cited. These were all cases where
the contract in question was not severable; where there was no measure

by which to gauge the illegal part of the consideration as against that

which was undertaken to be performed. The distinction between such
a contract and one such as is here involved is plainly indicated in the
last two cases, in one of which the opinion was written by Judge Wol-
verton and in the other by Judge Bean.

It has been held “where the consideration of a contract consists of
several different elements, and no apportionment or separate valuation,
or means of apportionment or valuation of the different elements of the
consideration is made by the parties,” that “the entire contract will be
held illegal, if one of the elements of the consideration is immoral or
against public policy.” 15 Am. & Eng. Encyc. of Law (2d Ed.) 989,
note 1. In the present case the means of appraisement and valuation
of the consideration is made by the parti¢s, for dollars were borrowed
and dollars were promised in return. They are themselves a measure
of value. Having reached this conclusion, it is not necessary to deter-
mine whether the Pacific Coast Investment Company and the Olympia
Brewing Company should be held identical.

[6] The conclusion reached is not affected by the fact that subse-
quently, in another transaction, the bankrupt surrendered to the peti-
tioner another liquor license certificate with his right thereto and for
which petitioner had loaned him the license fee, and that the petitioner
has disposed of the same for $666.65, which it refuses to surrender
to the trustee.

The right asserted by the petitioner to the proceeds of the sale of
the mortgaged property (a right to a res) is not such a claim as, under
section 57g of the Bankruptcy Act, as amended, will be disallowed until
the surrender of an illegal preference obtained. Even were it con-
sidered as an ordinary claim, not arising out of an entlrel)) separate
transaction, the greater welght of authority is against its disallowance.
Collier on Bankruptcy (10th Ed.) 733, notes 160, 161.

{7] The petitioner, having ratified the sale made by the trustee by
petitioning for the proceeds of the sale, is held liable for the expense
attendant thereon, including the rent for the premises, where the mort-
gaged chattels were kept after the appointment of the trustee, and also
while the receiver was in possession. But the petitioner is not required
to pay any other charges or expenses, nor any attorneys’ fees incurred
by the receiver or trustee. In re J. H. Alison Lbr. Co. (D. C) 137
Fed. 643.

The referee’s order is disapproved.
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WATTS, WATTS & CO., Limited, v. UNIONE AUSTRIACA DI NAVI-
GAZIONE.

(District Court, E. D. New York. May 20, 1915)

1. PAYMENT &16—REQUISITES—PAYMENT BY BILLS or NOTES.
By the general commercial law, a promise to pay, whether in the form
of notes or bills, is not the equivalent of payment, unless specially agreed
to be taken as such.

[Ed. Note.—For other cases, see Payment, Cent. Dig. §§ 63-69; Dec. Dig.’
&==16.] . '

2. CoURTs &=>1—JURISDICTION—LIMITATIONS,
The jurisdiction of courts is part of the power inherent in the state by
- virtue of its sovereignty, and is susceptible of no limitation not imposed
by the state itself; for any restriction deriving validity from an external
source would imply a diminution of its sovereignty to the extent of the
restriction, and the investment of that sovereignty to the same extent in
some other power.

[Ed. Note.—For other cases, see Courts, Cent. Dig. §§ 14, 6-9, 91-106;
Dec. Dig. &=1.]

3. WAR €=16—JURISDICTION OF COURTS OF NEUTRAL NATION—DISCRETION AS
70 EXERCISE. .

While a state of war existing between two nations does not affect the
jurisdiction. of a court of admiralty of a neutral country, the exercise of
that jurisdiction for the enforcement of obligations which arose and were
to be performed outside of that country, and the parties to which are
foreign to it, is not obligatory, but is discretionary, with a view to the
circumstances, and the existence of such state of war may be taken into
consideration. .

[Ed. Note.—For other cases, see War, Cent. Dig. §§ 80-84; Dec. Dig.
&=16.] ' .

4. COURTS €>12—JURISDICTION—EXERCISE THROUGH “CoMITY.”

“Comity” is not a rule of law, but a rule of practice, convenience, and
expediency; but where the parties to a suit are not only foreigners, but
belong to different nations, and have therefore no common forum, good
and sufficient reasons should appear to warrant a refusal to entertain the
suit. :

[Ed. Note.—TFor other cases, see Courts, Cent. Dig. §§ 32-36, 40, 41, 43,
45; Dec. Dig. =12, -

FYor other definitions, see Words and Phrases, First and Second Series,
Comity.]

5. WAR ¢=15—COMMERCIAL INTERCOURSE WITH ENEMY.
By the law of nations, all ordinary commercial intercourse between
citizens of belligerents, being incompatible with a state of war between
their countries, is absolutely interdicted.

[Ed. Note.—For other cases, see War, Cent. Dig. §§ 64-79; "Dec. Dig.
&=15.]

6. WAR &=16—JURISDICTION OF CONTRACTS BETWEEN BELLIGERENTS.
Where the law of both belligerent countries forbids a payment by a
subject to a subject of the enemy country during the continuance of ‘a
war, such payment will not be enforced by a court of a neutral country,
which has acquired jurisdiction of property of the debtor.
[Eg.] Note.—For other cases, see War, Cent. Dig. §§ 80-84; Dec. Dig.
&=16. N

@&=For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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In Admiralty. Suit by Watts, Watts & Co., Limited, against the
Unione Austriaca di Navigazione, etc. Libel dismissed without preju-
dice.

This is a libel brought by Watts, Watts & Co., Limited, an English corpora-
tion, against the Unione Austriaca di Navigazione, etc., an Austrian corpora-
tion, to recover the sum of $15,360, the contract price of bunker coal supplied
by the libelant to the respondent’s steamers at Algiers, a dependency of the
French Republic, before the outbreak of war between England and Austria.
Jurisdiction was obtained by a writ of foreign dttachment of the respondent’s
steamer Martha Washington. The parties have stipulated the following facts:

On November 19, 1913, the parties entered into a contract according to
which the libelant undertook to supply bunker coal required by respondent’s
steamers coaling en route. Payment was required “in cash at port of deliv-
ery, or by due acceptance and payment of captain’s draft in sterling on own-
ers at 60 days’ sight payable in London.” Pursuant to contract coal was sup-
plied by the libelant to respondent’s steamers at Algiers, for which, on the
date of delivery, the captains of the several steamers drew drafts in sterling
on the owners at 60 days’ sight, payable in London. The following table item-
jzes the transactions:

Date. Vessel. No. of Tons. Amount. Draft Due.
1914

May 29 Martha Washington 606 £ 734:15:6 Aug. /14
June 1 Kaiser Franz Josef I 781 946:19:3 ¢ 11/14
3 Anna 12 135:16:0 0 11/14

5 Oceania 572 620:16:0 ¢ 17714

9 Gerty 192 232:16:0 “ 18/14

15 Argentina 290 351:12:6 o 22/14

18 Kaiser Franz Josef I 992 1,202:16:0 “21/14

23 Campania 140 169:15:0 Sept. 1/14

26 Belvedere 399 423: 3:3 ‘O 4/14

28 Martha Washington . 972: 8:6 “ 4/14
July 3 Argentina 478 579:11:6 “ 12714
Ogeania 463 561: 7:9 ¢ 12/14

13 Kaiser Franz Josef I 803 973:12:9 “ 22/14

23 Martha Washington 607 735:19:9 Oct. 1/14

£8,641: 9:9

The drafts were duly accepted as payable at Kais. Koen. Priv. Oesterreich-
ische Laenderbank, in London, where the libelant thereafter caused them
to be duly presented for payment. None of them was paid, and all were
duly protested. On August 4th Great Britain declared war against Germany
and issued an alien’s restriction order on the following day. The first draft
fell due August Tth; the reason given for failure to pay was, “Not suflicient
cover.” The second and third drafts became payable on August 1lth. On
August 12th a state of war with Austria-Hungary was declared by Great Brit-
ain as from midnight of that day; and by a proclamation issued on that day
the provisions of a previous proclamation of August 5th prohibiting trade with
the German Empire was extended to all commercial intercourse with Austria-
Hungary. The notice of protest of these two drafts, dated August 13th,
recites that the premises of the Laenderbank were found closed and the follow-
ing notice posted: “Owing to the state of war, the business of the London
branch of the Laenderbank is necessarily discontinued until its application to
his Britannic Majesty’s government for a license to continue business has
been granted.” Both drafts were also indorsed by the bank, “Insuflicient
funds.” On or about August 13th Sir William Plender was appointed control-
ler of the London branch of the Laenderbank. The reason given for failure
to pay the next seven drafts, falling due between August 17th and September
" 4th, as stated in the notices of protest, was: “We are instructed by Sir Wil-
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liam Plender, the controller appointed by the British government, not to make
any payments at present.” The answer given on presentation of the last four
drafts was, “No advice.”

Meanwhile on August 24th this libel was filed, and on the following day
process in personam with clause of foreign attachment issued out of this
court. The stipulation as to the facts embodies the following subsequent
events. By a supplemental proclamation, dated September 9, 1914, Great Brit-
ain prohibited specifically, among other things, the payment of any sum of
money to or for the benefit of an enemy, or giving security for the payment
of any debt, or accepting, paying, or otherwise dealing with any negotiable
instrument, held by or on behalf of an enemy, with this proviso: “Nothing in
this proclamation shall be deemed to prohibit payments by or on account of
enemies to persons resident, carrying on business, or being in our dominions,
if such payments arise out of transactions entered into before the outbreak
of war, or otherwise permitted.” The Trading with the Enemy Act of 1914
(4 &5 Geo. V, c. 87) was enacted September 18th, in aid of the prior proclama-
tions, and fixed penalties for violations. On the part of Austria-Hungary, an
imperial order of October 16, 1914, authorized the government to issue orders
to prevent transactions, directly or indirectly, with hostile states, and three
General Orders by the Joint Ministry, dated October 22d, pursuant to such
authority, prohibited payments, directly or indirectly, to citizens of Great
Britain and France and their colonies, and authorized the appointment of
trustees to supervise business establishments within the country which are
managed or controlled from such hostile states. Finally the respondent sum-
marized the situation, from its own standpoint, in a letter written to the libel-
ant from Trieste on September 19th, wherein its liability for the payment of
the amount due was expressly confirmed. “The legal dispositions taken by
the British and Austrian governments .* * # prevent us, however, to ful-
fill our original undertaking. We beg, therefore, to ask you to wait for the
payment until normal circumstances will enable us to square our account,
eventually to ask you for a suggestion how you would propose to settle this
matter, or f. i. whether you would accept a guarantee of one of our first-class
bankers in Vienna.”

Convers & Kirlin, of New York City (J. Parker Kirlin and John
M. Woolsey, both of New York City, of counsel), for libelant.
Lorenzo Ullo, of New York City, for respondent.

VEEDER, District Judge (after stating the facts as above). It ap-
pears from the foregoing statement that drafts given by the Austrian
respondent for coal supplied before the outbreak of war by the British
libelant, payable at the Laenderbank, London, were not paid when due
because the respondent had not forwarded the funds to pay them.
The reason given by the respondent for its failure to supply the funds
was that the state of war which had intervened made it impossible for
the respondent to perform an obligation calling for payment to an alien
enemy. The embargo imposed by Sir William Plender, the controller
in charge of the Laenderbank, upon the payment of funds by the bank,
may be put aside. The respondent had not supplied the bank with
funds. Moreover, the libelant is not suing upon the drafts; when the
libel was filed, only 6 of the 14 drafts had in fact become due. The
libelant sues upon the original debt arising out of its performance of
the contract.

[1] The respondent’s claim that the taking of drafts constituted a
novation is without force. The contract between the parties express-
ly provided for “due acceptance and payment.” The drafts were re-
ceived by the libelant, not in satisfaction of the debt, but as conditional -
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payment only. Such, indeed, would be the presumption of law in the
absence of proof; for by the general commercial law a promise to pay,
-whether in the form of notes or bills, is not of itself the equivalent of
payment. On principle, nothing can be payment in fact save that which
is such in truth, unless specially agreed to be taken as its equivalent.
The Emily Soudar, 17 Wall. 666, 21 L. Ed. €83.

I pass over various points argued by counsel to consider an issue
which lies at the foundation of the case. The respondent contends that
this court, as a court of a neutral nation, should not exercise its juris-
dictional power between alien belligerents to require an act prohibited
alike by the municipal law of both belligerents; i.'e., the transfer, by
process of judgment and execution, of funds from one alien belligerent
to the other. The status of a debt due from one belligerent to another
is said to be that of property in the debtor’s enemy country, and a neu-
tral court may not disregard the state of war, and by judicial action
compulsorily change that status into a payable one. In other words,
to take cognizance of this case would be a breach of neutrality.

To this argument the libelant replies that the contract made between
the parties specified the place of performance, and it is necessary to con-
sider only whether such performance by the respondent is legal ac-
cording to the law of that place. And whether that place be Algiers or
London, it is clear that, even after the outbreak of war, it was lawful
for the libelant to receive, and for their alien enemy debtor to pay
them, there the amount due; and if jurisdiction were obtainable there
over the respondent the obligation could be enforced there by legal ac-
tion. Whether such performance would involve a breach of Austrian
law is immaterial to this inquiry, since Austria was not the place of
payment, and its law does not govern its legality. So far as neutrality
is concerned, how can it be a breach of neutrality for this court to de-
cide controversies in accordance with the settled principles of maritime -
law, when regularly presented to it in accordance with recognized ad-
miralty procedure? How can such enforcement here of legal rights
between all belligerent subjects,” irrespective of their enemy status
abroad, be said to infringe that attitude of impartiality which lies at
the foundation of neutrality?

[2] The issue thus presented is one of great importance, and I re-
gret to find that it must be decided without the aid of authority, The
researches of learned counsel indicate that it is now presented for ju-
dicial determination for the first time. The question is not one of
jurisdiction, but of the propriety.of the exercise of jurisdiction. This
court’s power is in no wise limited by the fact that other nations are at
war. The jurisdiction of courts is part and parcel of the power inher-
ent in the state by virtue of its sovereignty. The jurisdiction of the
state within its own territory is necessarily exclusive and absolute. It
is therefore susceptible of no limitation not imposed by itself; for any
restriction upon it deriving validity from an external source would
imply a diminution of its sovereignty to the extent of therestriction,
and an investment of that sovereignty to the same extent in some other
power. The Schooner Exchange, 7 Cranch, 136, 3 L. Ed. 287.

[3,4] But when parties foreign to a state come before its courts
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asking cognizance of obligations which arose and were to be performed
outside that state, the exercise of jurisdiction is not obligatory; it is
discretionary, with a view to the circumstances. The Belgenland, 114.
U. S. 355, 5 Sup. Ct. 860, 29 L. Ed. 152; Benedict’s Admiralty, § 195.
If jurisdiction is exercised, it is exercised as an act of international
comity ; if refused, the refusal does not arise out of any incapacity to
act. Comity, therefore, is not a rule of law, but a rule of practice, con-
venience, and expediency. While, however, it is not a matter of abso-
lute obligation, it is something more than mere courtesy and good will.
Where the parties are not only foreigners, but belong to different na-
tions, and have therefore no common forum, good and sufficient rea-
sons should appear to warrant a refusal to entertain the action.

When this libel was filed Great Britain and Austria-Hungary were
at war. This fact affected materially the relations of the parties. The
outbreak of war brings about ipso facto a radical change in the rela-
tions of noncombatant subjects as well as of the public armed forces
of the belligerent states. Although numerous mitigations have blunted
the severity of the old doctrine that a state of war placed the general
population of the opposing nations in a condition of active hostility,
the subjects of enemy states are still, to a very considerable extent, re-
garded as enemies. Noncombatants are, or usually have been, in
modern times, exempt from most of the severities of warfare; but
they are by no means free to act as if no war existed.

[5] The law of nations, as judicially declared, prohibits all inter-
course between citizens of the belligerents which is inconsistent with
the state of war between their countries. No transaction injurious to
their own government may be entered into or continued by them. Or-
dinary commercial intercourse is therefore incompatible with a state
of war, since every act and contract which tends to increase the
enemy’s resources 1s absolutely interdicted; and this includes every
kind of trading or commercial dealing, whether by transmission of
money or goods, or orders for the delivery of either, directly or in-
directly, or by contracts in any form looking to or involving such trans-
mission. Every such contract made during the war is illegal and void.
Since, however, aid to the enemy is the touchstone of illegality, dis-
crimination is permitted in the case of contracts made before the out-
break of war. Further performance which inures to the aid of, or in-
volves any dealing with, the enemy, is illegal. If from its character
the contract is incapable of suspension,-it is dissolved; but where such
interruption of performance does not go to the root of the transac-
tion, the contract is merely suspended during the war. The alien
enemy is not civiliter mortuus; he is merely 1n a state of suspended
animation. When the war ends, the mutual obligations of perform-
ance and right of action revive. .- ‘

Where, therefore, such a contract has been entered into with an -
alien enemy before the outbreak of war, and has been performed on
his side, the war merely suspends his remedy; in other words, he
cannot sue upon it during the existence of hostilities. If, on the-
other hand, performance of the contract is on the side of the other
party, he can enforce the gontract (particularly such as require for
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performance the payment of money only) in the courts of his own
country during the continuance of war, provided, of course, a cause
of action has accrued. The reason why the rule debarring action on
the part of an alien enemy plaintiff can have no application where the
parties are reversed is plain. The rule is based upon the obvious
ground that it is contrary to public policy for the courts of a belligerent
country to render any assistance to an alien enemy to enforce rights
which, but for the war, he would be entitled to enforce to his own ad-
vantage and to the detriment of his enemy. It is apparent, therefore,
that to hold that a subject’s right of action in his own country against
an alien enemy is suspended, would be to defeat the very object of
the suspensory rule, and to turn a disability into a relief.

This is the municipal law of England. Porter v. Freundenburg,
31 Times Law Repts. 163 (Jan. 19, 1915); Robinson v. Conti-
nental Insurance Company of Mannheim, [1915] 1 K. B. 155; Ingle
v. Same, 84 L. J. K. B. 491; Leader, Plunkett & Leader v. Di-
rection der Disconto Gesellschaft, 31 Times Law Repts. 63; Con-
tinental Tyre & Rubber Co., Ltd., v. Daimler Motor Co., Ltd., Id.
178; In re Mary, Duchess of Sutherland, Id. 248; Thurn and Taxis
(Princess) v. Moffitt, 84 L. J. Ch. 220; Janson v. Driefontein Con-
solidated Mines, Ltd., [1902] A. C. 484; Alcinois v. Nigrew, 4 E.
& B. 217; Le Bret v. Papillon, 4 East, 502; The Hoop, 1 Chr. Rob.
196; Ex parte Boussmaker, 13 Vesey, Jr. 71; Albrecht v. Sussman,
2 Ves. & B. 323. It is also the law of this country. McVeigh v.
United States, 11 Wall. 259, 20 L. Ed. 80; Hanger v. Abbott, 6 Wall.
532, 18 L. Ed. 939; The Julia, 8 Cranch, 181, 3 L. Ed. 528; United
States v. Lane, 8 Wall. 185, 19 L. Ed. 445; Briggs v. United States,
143 U. S. 346, 12 Sup. Ct. 391, 36 L. Ed. 180; Kershaw v. Kelsey,
100 Mass. 561, 97 Am. Dec. 124, 1 Am. Rep. 142; Griswold v. Wad-
dington, 15 Johns. 57; Whelan v. Cook, 29 Md. 12. And in the ab-
sence of proof of the foreign law, it may be .taken to be the law of
Austria-Hungary and of France. It is in fact the law common to all
nations, since it is merely a formulation of the instinct of self-defense.
The apparently contradictory provision of the Hague Convention of
1907 Concerning the Laws and Customs of War on Land, art. 23 (h), .
whereby it is forbidden to declare extinguished, suspended, or unen-
forceable in a court of law the rights and rights of action of the na-
tionals of the adverse party, has been construed by the English Court
of Appeal to mean, in accordance with its context, merely that the mili-
tary commander of a belligerent force in the occupation of the enemy’s
territory is forbidden to make any declaration preventing the inhab-
itants from using their courts to assert their civil rights. Porter v.
Freundenburg, 31 Times Law Repts. 163. The proclamations and or-
ders in evidence are therefore merely declaratory of the common law.

[6] Such being the law common to the belligerents and to the neu-
tral forum, it seems clear to me that it should be recognized and ap-
plied in this situation. It is quite beside the point to rely as the li-
belant does, upon the fact that the libelant could enforce this payment
in England if it could find the respondent or any of its property there.
That recourse would be available to it under such circumstances as a

224 F.—13
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particular application of the general rule looking to the impairment of
the resources of the alien enemy. But it is because the libelant finds
it impossible to reach the respondent or its property in England that
it has applied to this forum. From the standpoint of this neutral ju-
risdiction the controlling consideration is that the law of both bellig-
erent countries forbids a payment by one belligerent subject to his
enemy during the continuance of war. This court, in the exercise of
jurisdiction founded on comity, may not ignore that state of war and
disregard the consequences resulting from it.
The libel is dismissed without prejudice.

THE EROS.
(District Court, E. D. New York. June 8, 1915)

ADMIRALTY €=T75—DISCOVERY €=>12-—PRODUCTION OF WRITINGS—NECESSITY.

A libelant’s motion for discovery of cablegrams and other messages

will not be granted, either under the admiralty or the general equity

rules, where the libelant has or can obtain originals or copies of all the

messages, and all he could gain by discovery would bé to establish the

authority of the sender and the receipt of the answers, which facts
could be established by depositions taken on commission.

[Ed. Note.—For other cases, see Admiralty, Cent. Dig. §§ 559, 586, 587;
Dec. Dig. &=75; Discovery, Cent. Dig. § 13; Dec. Dig. ¢=12.]

In Admiralty. Libel by Fugene Higgins against the Eros. On ap-
plication by libelant for discovery. Application denied.

Duer, Strong & Whitehead, of New York City (Selden Bacon, of
New York City, of counsel), for libelant.

Convers & Kirlin, of New York City (L. De Grove Potter and
George L. Prettyman, both of New York City, of counsel), for
claimant,

CHATFIELD, District Judge. This application is made for what
is asserted to be the discovery of certain original cablegrams sent from
. France, and of certain messages and a letter sent from the United
States to the owner of the yacht Eros, whose agent in this country has
intervened as claimant. The application is based upon an alleged power
of the court of admiralty, proceeding either under its own or the gen-
eral admiralty rules, or, in the absence of any particular rule, apply-
ing the equity rules of the United States (in particular rule 58), to com-
pel the production of any paper, inspection of which may be necessary,
and as to which the customary interrogatories, notice to produce, or
subpcena duces tecum will not enable the moving party to secure proper
information in order to prepare for trial. .

It may be assumed that, under circumstances making such action
proper, the court might grant the relief of a motion for discovery, in
any case where the filing of .a suit in equity, brought upon a bill for
such discovery, would be unnecessary. But the present motion pre-
sents no such situation. The libelant has in his possession, or can ob-

¢&==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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tain from the cable company in the United States, the originals of such
messages as were sent by him. He also has the replies received, and
in the case of the letter a notice to produce, or a subpoena duces tecum,
would enable the libelant to offer on the trial his copy of the letter
sent, and, under the circumstances shown, any denial of receipt weuld
be a matter of defense for the claimant.

If the libelant is seeking to prove that the claimant, or an author-
ized agent, was the party conducting the correspondence in France,
and if he is anticipating some evidence indicating that the claimant is
not responsible therefor, then the contents of the letters, or the pro-
duction of the originals for inspection of their contents, would not
supply the evidence needed. The only method by which testimony as
to the persons engaged in any transaction, as to the signature upon
original documents, or the receipt by any particular person of other
documents, can be shown, is to take the testimony of those individuals
who had to do with the matters in question. In fact, if the authen-
ticity of signature were called in question, after the production of the
original documents, the same necessity for taking testimony would re-
sult as is now presented in securing evidence that the documents, whose
contents are known, were sent by the owner of the boat.

It would seem that the present motion for discovery of papers would
result in nothing more than an effort, under authority of the court, to
compel the claimant or his proctors to make unnecessary the issuance
of a commission. The case of Brown v. Swann, 10 Pet. 497, 9 L. Ed.
508, holding that discovery is as to facts known to one party, and which
should be disclosed by him, and which the complainant is unable to
prove by other testimony, and also the case of Miller v. Moise (C. C.)
168 Fed. 940, holding that a bill of discovery will not lie where the
information can be obtained by the taking of depositions or the use of
a subpcena duces tecum, sufficiently indicate that the admiralty and
equity rules should not be extended so far beyond even the powers of
a bill of discovery as to institute new practices that are inadvisable as
general rules. This particular case may present difficulties because of
the conditions of war, although there seems to be no question that the
libelant may proceed against the boat, inasmuch as he is a citizen of
this country and does not come within the rule laid down in the case
of Watts, Watts & Co., Ltd., v. Unione Austriaca di Navigazione, etc.
(decided in this district May 20, 1915) 224 Fed. 188.

It would appear that the libelant may not need the testimony which
he is seeking, if he gives a proper notice to produce and introduces
upon the trial the series of correspondence; but if a situation should
arise upon the trial, where by the acts of the claimant or his principal
the taking of depositions should be necessary, it would be safer, in
such extraordinary case, to hold up the trial and issue the deposition
than to make a broad anticipatory rule because of the features of this-
particular suit.

The motion will be denied.
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JOHNSON v. CHICAGO, M. & ST. P. RY. CO.
(District Court, W. D. Washington, N. D, May, 1915.)
No. 54.

1. Courrs &=365—UNITED STATES COURT—STATE LaWs AS RULE oF DECI-
SION—ACTION FOR PERSONAL INJURY.

In actions in the United States courts for personal injuries the rule
adopted by the federal courts must prevail, rather than the rule of the
state court. i

[Ed. Note.—For other cases, see Courts, Cent. Dig. §§ 950, 952, 955, 969-
971; Dec. Dig. €=365.]

2. EQuiTy ¢=363—MoTIioN TO DisMIss—EFFECT AS ADMISSION.

A motion to dismiss a bill in equity admits all the allegations of the
bill which are well pleaded.

[Ed. Note.—For other cases, see Equity, Cent. Dig. §§ 762-766, 768;
Dec. Dig. €=363.]

3. RELEASE €24—RI1GHT T0 CONTEST—RETUBN OF CONSIDERATION.

Where an injured servant, who had been cared for in his employer’s
hospital by his employer’s physician, and paid only the amounts expended
by him for such care and the value of his time during that period, at his
former wages, not as compensation for future damages, but under a mu-
tual mistake that his injuries were practically cured, executed a release
of all further claim, and thereafter became very much worse, and was
seriously and permanently injured, he can have the release set aside
without returning or offering to return the amount received therefor.

[Ed. Note.—For other cases, see Release, Cent. Dig. §§ 41-46; Dec.
Dig. &=»24.]

4. CANCELLATION OF INSTRUMENTS &=»34-—PROCEEDINGS—LACHES—RELEASE—~
RiGHT OF ACTION BARRED.

An injured servant, who signed a release more than a year prior to the
expiration of the time limited by Rem. & Bal. Code Wash. § 159, for
bringing an action for his injuries, and immediately thereafter became
much worse, and so continued until after the expiration of the time limit-
ed, cannot then sue to have the release canceled, since it was his own
laches, and not the mistake as to the extent of his injuries, which pre-
vented the bringing of his action within the time limited.

[Ed. Note.—For other cases, see Cancellation of Instruments, Cent. Dig.
§§ 49-54; Dec. Dig. ¢=34.]

5. LIMITATION OF ACTIONS &=95, 104—FRAUD—MUTUAL MISTAKE.

The statute of limitations does not begin to run against the right of
action so long as the plaintiff is prevented from bringing the action by
the defendant’s fraud or by mutual mistake.

[Ed. Note.—For other cases, see Limitation of Actions, Cent. Dig. §§
3317, 473, 474, 511-518; Dec. Dig. €95, 104.]

In Equity.. Bill by Oscar L. Johnson against the Chicago, Mil-
waukee & St. Paul Railway Company to cancel a relief. On motion
to dismiss the bill. Motion granted.

Dudley G. Wooten, E. K. Hawkins, and John N. Perkins, all of Seat-

- tle, Wash,, for plaintiff,
George W. Korte, of Seattle, Wash., for defendant.

NETERER, District Judge. The bill, after stating jurisdictional
facts, alleges in substance that plaintiff was injured through defend-

&=»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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ant’s negligence while in its employ, March 5, 1910; was treated by
defendant’s physicians, and after three weeks discharged as practical-
ly well; that further disorder developed because of the injury, and
plaintiff was thereafter treated and operated upon by defendant’s phy-
sicians; that after the operation he experienced new symptoms of
disease, which are described in detail; that on or about April 29,
1912, at the instance and request of defendant, and influenced there-
to solely by the representations and’statements of defendant’s phy-
sicians to the effect that he would gradually recover from his in-
juries and symptoms of disease following the same, as well as the surgi-
cal operation, plaintiff signed a written release in full of claims against
the defendant for injuries received, in consideration of $2,585 paid by
the defendant to the plaintiff; that such settlement was merely the cost
and expense of hospital and medical and surgical treatment while be-
ing cared for by defendant, and the value of his time for said period,
estimated at the wages he was earning; that subsequent to the execu-
tion of the release plaintiff rapidly grew worse and suffered a complica-
tion of ailments, fully described in the bill, which subject him to great
agony of mind and body and intolerable shame and humiliation among
his associates, besides rendering it impossible for him to seek or se-
cure any kind of employment; that at the time he executed the release
he had no knowledge, suspicion, or intimation that he was in danger
of the conditions and symptoms described in the bill, and that de-
fendant’s physicians were either themselves ignorant of the facts, or
purposely and fraudulently concealed them from plaintiff, in order to
induce him to sign the release; that plaintiff brought an action for
damages against defendant in the King county superior court, in which
he estimated his total damages at $30,000, and deducted as a credit
the sum of $2,585, the amount paid as aforesaid, which money was
paid in various amounts and at different times during the period when
he was under the care of defendant’s physicians, and not as a lump sum
by way of compensation for any future or permanent injury for which
defendant might be liable; that it is utterly impossible for plaintiff to
repay the $2,585, or any part thereof, at this time, or to make tender of
repayment, and that, having deducted this sum from the total amount
of damages claimed, his failure to repay or tender repayment should
not prejudice his rights and relief as set forth in the bill; and prays
that the release referred to be canceled, and plaintiff restored to all
his rights in the premises. Defendant alleges in its brief, and it is
not denied, that service in the lawsuit was made upon defendant De-
cember 22, 1914, and filed January 9, 1915. The law action referred
to was removed to this court, where it is now pending.

Defendant has moved the court to dismiss the bill, upon the ground
that the facts stated therein are insufficient to constitute a valid cause
of action in equity, in that (a) the release signed by plaintiff relates
to pérsonal injuries and a satisfaction of the damage and claim for
personal injuries occurring March 5, 1910, and that plaintiff’s cause
of action, if any, for injuries received on that date, accrued at that time,
and that the law action commenced by plaintiff is barred by section
159 of Remington & Ballinger’s Code of Washington, which provides
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that an action for an injury by one person to the person of another
must be commenced within three years from the date of the accrual of
the cause of action; (b) that it appears on the face of the bill that
plaintiff was paid $2,585 at the time of the execution of the release, and
* there is no allegation in the bill that plaintiff has returned, or made
an offer to return, the money so received by him, and he still retains
the fruits received under the claimed fraudulent transaction.

Defendant, in its brief, submits that it is the uniform rule of the
Circuit Court of Appeals of this circuit, as well as of this court, that
“a party executing a release to a railroad company for a claim for per-
sonal injuries cannot avoid it, as obtained by false and fraudulent
representations, unless he first returns, or offers to return, the money
received as the consideration for its execution,” and cites Hill v. North-
ern Pacific Ry. Co., 113 Fed. 914, 51 C. C. A. 544, Price v. Connors,
146 Fed. 503, 77 C. C. A. 17, Cook v. Fidelity & Deposit Co., 167 Fed.
95, 92 C. C. A. 347, Mahr v. Railway Co., 170 Fed. 699, 96 C.
C. A. 19, Standard Portland Cement Co. v. Evans, 205 Fed. I,
125 C. C. A. 1, all decided by the Circuit Court of this circuit, and
Maine Northwestern Development Co. v. Northern Commercial Co.
(D. C.) 213 Fed. 103, and Columbia Digger Co. v. Rector (D. C.) 215
Fed. 619. The number and fullness of the cases spare much discussion.

Hill v. Northern Pacific Ry. Co., supra, was an action for damages
for the death of plaintiff’s husband through negligence of the defend-
ant company. The defense set up a release signed by plaintiff, and
plaintiff alleged fraud in obtaining the release. The reply contdined
no averment of tender of the money received upon the settlement, nor
offered to return any of the money, but averred a willingness to deduct
this amount from the total damages claimed. Judge Ross, for the
court, said:

“We find it unnecessary in this case to decide whether the question of
fraud leading up to and inducing the execution of such instruments may be
inquired into and determined in am action at law in a federal court, for the
reason that, conceding that it may be, good faith and fair dealing would re-
quire the plaintiff, as a condition precedent to the presentation and main-
tenance of such an issue, to return or offer to return the money received in
consideration of the instruments. * * * Whatever exceptions there may
be to the general rule certainly should not embrace a case like the present
one, where a trial might establish that the plaintiffs have no valid claim, and
at the same time leave the defendant’s money in the plaintiff’s pockets.”

In Price v. Connors, supra, which was an action for damages for
injuries sustained as the result of a gunshot wound, defendants in-
troduced in evidence a written release, executed and acknowledged by
plaintiff, who denied all knowledge of the execution. It was alleged
in the reply that plaintiff was intoxicated at the time of the execution
of the release, but the evidence on that question was conflicting. The
trial court refused to instruct the jury that it was plaintiff’s duty to
restore, or offer to restore, everything of value which he received as
a consideration for the release, and in the event of his failure to do so
he would be bound by the release, even though the jury should believe
he was so intoxicated at the time of signing it as to be incompetent of
executing it. The Circuit Court (146 Fed. at page 504) said:
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‘“We are of the opinion that the court below erred in giving the instructions
complained of. The case was not one of that class wherein the court, having
it within its power to fully protect the interest of the adverse party in case of
rescission, might proceed to a hearing without requiring the repayment or
tender of the money received in consideration of the release, illustrations of
which class of cases may be found in Thackrah v. Haas, 119 U. S. 499 [7 Sup.
Ct. 311, 30 L. Ed. 486], and Billings v. Smelting Co., 52 Fed. 250 [30 C. C. A.
69]. In the present case the jury might have found that the whole of the
damage suffered by the plaintiff did not, in fact, amount to $500, the amount
the defendants paid the plaintiff in settlement. And since the defendants put
in issue all of the allegations of the complaint, it might, if the evidence justified
ité have been found by the jury that the plaintiff was not entitled to recover
at all.”

Mahr v. Union Pacific Ry. Co., supra, involved the validity of a
settlement and release of a claim for personal injuries. There was no
evidence offered in support of the allegation of the amended reply
that plaintiff had offered to return the money he had received in settle-
ment of his claim, or that he had tendered the same in court. The
trial court directed a verdict for the defendant, which decision was
affirmed by the Circuit Court of Appeals.

Defendant has also cited several decisions of Circuit Courts of
Appeals of other circuits following the rule established in this circuit.
In Stephenson v. Supreme Council A. L. H. (C. C.) 130 Fed. 491, cit-

" ed, it was found unnecessary to consider the question, but the court
cited Hill v. Railway Co., supra. Heck v. Missouri Pac. Ry. Co. (C.
C.) 147 Fed. 775, was an action for trespass on the case. Accord and
satisfaction was pleaded in the nature of a written release by plain-
tiff, who sought to avoid it on the ground of fraud. The plea was
held bad because the plaintiff had not returned or offered to return the
consideration upon which the release was based. In North Chicago
Street Ry. Co. v. Chicago Union Traction Co. (C. C.) 150 Fed. 612,
it was held that a party desiring to rescind a contract must promptly
return the consideration received.

Plaintiff contends that under the facts alleged in the complaint it is
not necessary to refund the money received in consideration of the
release, provided that amount is deducted from the amount claimed
as damages, and cites Great Northern Ry. Co. v. Fowler, 136 Fed.
118, 69 C. C. A. 106, Pattison v, S. R. & S. Ry. Co., 55 Wash. 625,
104 Pac. 825, Sanford v. Royal Ins. Co., 11 Wash, 653, 40 Pac. 609,
and Bjorklund v. Seattle Electric Co., 35 Wash. 439, 77 Pac. 727, 1
Ann. Cas. 443.

In Great Northern Ry. Co. v. Fowler, supra, which is a decision by
the Circuit Court of Appeals of this circuit, it appeared that, at the
time of the examination of the plaintiff by the defendant’s surgeon, he
called the latter’s attention to a pain in his shoulder, but was informed
by the surgeon that the pain was purely sympathetic, and was at-
tributable to his fractured arm. Plaintiff thereafter signed a release
in full of all claims, and it subsequently developed that his shoulder
was broken and dislocated, and this action was brought to set aside
the settlement. Judge Gilbert, for the court, said:

“We entertain no doubt that such a release, executed under a mutual mis-

take of fact so induced by the appellant, should be set aside. It is true
~that, where there is no misrepresentation or fraud on the part of the releasee,
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a releasor cannot subsequently avoid his release on the ground that his in-
juries were more serious than he thought them to be, even though his opinion
at the time of making the settlement may have been based upon that of a physi-
cian employed by the releasee to examine and report on the extent of his
injuries. * * * But it is equally true that a mutual mistake of fact, or
an innocent misrepresentation of the facts, of the releasor's injury, made by
the releasee’s physician, may be effective to avoid a release induced thereby.”

In this case, however, the plaintiff did tender back the amount re-
ceived, as Judge Gilbert, in his statement, says:

“And the appellee brought into court and tendered the repayment of $195,
which he had so received, with interest thereon.” .

[1] The Washington court is not in harmony with the federal courts
upon this issue. The rule adopted by the United States courts, how-
ever, must prevail. The Circuit Court of Appeals of this circuit, in
Tweeten v. Railway Co., 210 Fed. 829, at page 830, 127 C. C. A. 378,
in applying the fellow servant doctrine, stated that the rule adopted by
the United States courts must control in personal injury cases, and
said:

‘“Here is a situation which seems to demand remedial legislation; for, while
the courts of the United States will follow the decisions of the courts of the
state in which they are held when, in construing the state law, those deci-

sions establish a rule of property, they must ignore them when they establish
no more than a rule of liability for personal injuries.”

The doctrine contended for by the plaintiff, it is asserted, is approved
" in Thackrah v. Haas, 119 U. S. 499, 7 Sup. Ct. 311, 30 L. Ed. 486, a
case in which the transfer of shares in a corporation procured from
the owner while he was so intoxicated as to be incapable of transacting-
business, by fraud and for a grossly inadequate consideration, was set
aside, it appearing that without any fault of his he was unable to re-
store the consideration, and the court held provision could be made
for repayment in the final decree, and at page 502, of 119 U. S, at page
312 of 7 Sup. Ct. (30 L. Ed. 486), said:

“The complaint further alleges, and the demurrer admits, that the great-
er part of this sum of $1,200 was retained by the bank and applied to the
payment of a debt previously due to it from the plaintiff, and (it would
seem before he recovered from his intoxication) the rest of that sum was ap-
plied by his wife to the payment of his small debts, and he had no means
available to raise money to repay the $1,200, except the interests in the min-
ing company which he had been induced by the defendants’ fraud to make a
transfer of. The plaintiff, without fault of his, being unable to repay the
consideration of the fraudulent transfer, equity will not require him to do
so as a condition precedent to granting him relief, but will make due provision

in the final decree, for the repayment of that sum out of the property re-
covered.”

[2,3] In the case at bar the complainant merely says that it is im-
possible for him to tender or repay the money, and it is contended on
the part of the defendant that such statement of a conclusion is insuffi-
cient. The motion of the defendant admits all well-pleaded allegations
and statements of the bill as true. Viewing the statement of the com-
plainant in that light, he has received, as cost and expense of hospital
and medical and surgical treatment while he was cared for by the de-
fendant, and the value of his time for said period, estimated at a value
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of wages he was earning, $2,585. We have the admission that the de-
fendant was caring for him, that it placed him in the hospital, that its
physicians and surgeons treated and operated upon him, and the sum
paid was for these services and expenditures which the defendant had
voluntarily furnished without creating any obligation on the part of the
plaintiff to pay. Taking this as true, the defendant could not be injured
in any event, whatever the ultimate recovery might be, and I am in-
clined to the view, as against this motion, that equity does not require
the defendant to pay or tender the amount received.

[4] A more serious question arises as to whether the action is not
barred by limitation of time in the suit at law, and that, being barred,
the court, in this proceeding, would not do an idle thing and consume
its time in determining a matter which would be of no consequence,
and under the agreement of the parties that this matter is to be de-
termined it is well to dispose of it now. Section 159, Remington &
Ballinger’s Code of Washington, provides that an action for the injury
of one person by another must be commenced within three years from
the date of the accrual of the cause of action. There can be no question
but that the cause of action of the plaintiff accrued on the 5th day of
March, 1910, the date of his injury. There is no allegation in the bill
that there was any injury received subsequent to this date; nor is there
any statement that the injury thus received was aggravated by the de-

_fendant or any of its agents who treated the complainant, thereby
creating a new liability. There is statement with relation to the opinion
as to recovery. .

“The plaintiff’s ignorance of the wrong committed or of his rights with
respect thereto cannot be considered in determining when the statute begins
to run; his cause of action accrues, and the statute is set in motion, upon
the commission of the wrongful act or the negligent omission or breach of
duty by the defendant, without regard to when he became aware of it. An ex-
ception to this rule is made in cases of concealment of the cause of action or
fraud on the part of the defendant, and in special cases where the ignorance
of the plaintiff is due to no fault or negligence of his own, but to the peculiar

circumstances of the case.” 19 American & English Enc. of Law, pages
213-215.

[6] A number of authorities are cited by plaintiff to show that,
where the plaintiff is prevented from bringing his action through fraud,
concealment, or deceitful conduct of the defendant, or mutual mistake
of the parties, the bar of the statute does not operate until the discovery
of the fraud or mistake. This proposition is so fundamental that no
authorities need be cited. There is no statement in the bill that would
indicate any conduct on the part of the defendant which prevented the
plaintiff from bringing his action prior to the time or within the period
limited by law. Plaintiff must act diligently, and not delay the action
beyond the time when he is cognizant of the injuries upon which he
bases his right of recovery. In the case at bar, plaintiff signed a re-
lease a year prior to the expiration of the period of limitation. The
bill shows on its face that immediately after signing the release plain-
tiff grew worse and began to suffer from the complication of diseases
which he refers to in his bill. Plaintiff must be held to this knowledge,
and likewise to the exercise of ordinary diligence in the prosecution of
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his action, and in seeking relief from the conduct complained of ; and
1_f he fails to exercise this diligence, equity will not suspend the opera-
tion of the statute. The Circuit Court of Appeals of this circuit, in
Newberry v. Wilkinson, 199 Fed. 673, at page 688, 118 C. C. A. 111,
in disposing of the right of a minor who was fraudulently induced to
sign away certain property rights, said:

“Reasonable attention to an affair peculiarly his own would have led plain-
tiff, at least soon after his arrival at age, to the possession of all the knowledge
he acquired immediately prior to the bringing of the suit. But he delayed the
institution of his suit until the statute of limitations had fully run against
him and in favor of the surety. * * * We are of the opinion that, had the
suit been seasonably instituted after the plaintiff became of age, the bar of
the statute of nonclaim would not have stood in the way of his recovery,
and, of course, had the suit been brought but a few days earlier, the statute
of limitations * #* #* would not have run at all. We are impelled to the
cou\:iction, however, that the delay suffered by plaintiff after he was in pos-
session of information challenging further inquiry on his part, and after he
had arrived at legal age, * * * amounts to laches on his part, and a
court of chancery will not now interpose to remove the bar of either of such
statutes of limitation, nor will it afford him the relief prayed.”

For the reasons stated, I think that the bill must be dismissed.

MEEKINS v. BRANNING MFG. CO. et al.
(District Court, E. D. North Carolina. June 30, 1915.)

1. CONVERSION &=>1—NATURE OF DOCTRINE. B
‘ In equity, money directed to be employed in the purchase of land and
land directed to be sold and converted into money are considered as that
species of property into which they are directed to be converted, whether
the direction is given by will, contract, or otherwise.
[Ed. Note.—For other cases, see Conversion, Cent. Dig. § 1; Dec. Dig.
&1}

2. CONVERSION &=15—CONVERSION OF REALTY INTO PERSONALTY.

A testator, after making specific devises and bequests to his wife and
each of his children, directed that all the residue of his estate after tuk-
ing out the specific devises and legacies should be sold and debts owing
to him collected, and that if there should be any surplus above the pay-
ment of debts, expenses, and legacies, such surplus should be equally
divided between his wife and children. Held, that there was an equitable
conversion of undevised real estate into personalty.

[Ed. Note.—For other cases, see Conversion, Cent. Dig. §§ 28-37, 52;
Dec. Dig. ¢&=15.]

3. EXECUTORS AND ADMINISTRATORS €=138—PowWER oF SALE—CONSTRUCTION
oF WiLL—"ESTATE.”

The executors were authorized to sell real property not specifically
devised, since the word “esta.e” included land, and where by the terws of
a will a fund consisting of the proceeds of real and personal property is
created and its application or distribution directed, but no specific per-
son is named to make the sale, the power is by necessary implication
given to the executor. _

[Ed. Note.—For other cases, see Executors and Administrators, Cent.
Dig. §§ 560-566, 568-575; Dec. Dig. &=>138.

For other definitions, see Words and P’hrases, First and Second Series,
Estate.]

@=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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4. CONVERSION &==19—~OPERATION AND EFFECT—DESCENT AXD DISTRIBUTION.
Where a will imposes upon the executor the duty to convert land into
money for the purpose of discharging trusts imposed upon him, the con-
version takes place as of the death of the testator, and the subsequent
devolution and disposition of the fund is governed by the rules applicable
to personal property; and hence, where persons who are to share in the
distribution die, their personal representatives are entitled to their share.
[Ed. Note.—For other cases, see Conversion, Cent. Dig. §§ 45-51, 55;

Dec. Dig. ¢=19.]

5. EXECUTORS AND ADMINISTRATORS ¢=>148—PowER oF SALE—TITLE OoF HEIRS.
When no title is devised to an executor, but a mere power to sell is
given, the legal title descends to the heir until the power is executed, when
the purchaser's title relates to the death of the testator.
[Ed. Note.—For other cases, see Executors and Administrators, Cent.
Dig. §§ 595-601; Dec. Dig. €=148.]

6. CONVERSION €==15—FAILURE OF PURPOSE OF CONVERSION.

When the purpose for which an executor is directed to convert land
into money fails or becomes unnecessary before the sale is made, the power
to sell ceases and the title to the land remains in the heir or devisee; but
when the purpose only partially fails, or rails only as to one or more of
the objects for which the sale is to be made, the conversion must still be
made in order to satisfy the purposes which remain effective. .

[Ed. Note.—For other cases, see Conversion, Cent. Dig. §§ 28-37, 52:
Dec. Dig. €=15.]

. CVERSION @=15—FAILURE OF PURPOSE OF CONVERSION.

’ COhWhere a testator directed that the residue of his estate should be sol(:
and that if there should be any surplus over and abqu the pay}nent h(;
debts, expenses, and legacies it should be equally divided l?etween S
wife and children, there was no failure of the purpose for which thfe con;
version was directed, though the proceeds (_)f a sale of land were lll)gs
necessary for the payment of debts and legacies, as the payment; of de
and legacies constituted only two of the purposes of the conversion. 5.

[Ed. Note—For other cases, see Conversion, Cent. Dig. §§ 28-37, 52
Dec. Dig. €=15.]

8. CONVERSION €&=>22—ELECTION TO TAKE IN UNCONVERTED FORM.

Notwithstanding a positive direction in the will to sell land, those to
whom the proceeds are given are entitled to elect to take the land in its
unconverted form, and thereby to convert the property back to its original
condition; but the right to elect must be made by all of the beneficiaries
and all must be sui juris, as an infant cannot so elect.

{E2d. Note.—For other cases, see Conversion, Cent. Dig. §§ 66-72; Dec.
Dig. &=22.]

9. CONVERSION G=» 22—fZLECTION To TAKE IN UNCONVERTED IFORM. ‘

An election by those entitled to the proceeds of land which a testator
directs to be sold to take the land in its unconverted formm may be accom-
plished by acts indicating a purpose to take the land or by a demand upon
the trustee, when vested in him, for a conveyance of the legal title, or by
enjoining the trustee or executor from exercising the power of sale,

{Ed. Note.—For other cases, see Conversion, Cent. Dig. §§ 66-72; Dec.
Dig. &=»22.]

10. CONVERSION ¢&=222—ELECTION T0 TAKE IN UNCONVERTED FORM.

A testator directed that the residue of his estate should be sold and
that if there should be any surplus after the payment of debts, expenses,
and legacies it should be equally divided between his wife and his four
children in equal portions. Undevised land was not sold for 14 years after
his death. Two of the children as executors exercised the power of sale.
The husband of a daughter, who was dead, accepted her share as guardian
of his minor son, and, though the other child survived the sale for 13

@=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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yeafs, it did not appear that she did not acquiesce 1n the sale and i
receive
her share of the Droceeds. Held, that there was no election by the parties
to take thg land in %ts unconverted form, the delay in exercising the power
of sale evidently being due to the character of the land, which was princi-

pally valuable for its timber, and the conditio: i i
that section of the state, ' 7 of the thmber market in

[Ed. Note—For other cases, see Conversion, Cent. Dig. .
Dig. ¢=22.] ’ ig. §§ 66-72; Dec.

§

In Equity. Suit by Joseph C. Meekins against the Branning Manu-
facturing Company and another. Bill dismissed.

Bill filed by plaintiff for an accounting of the value of timber cut
from lands of which he alleges defendant, Branning Manufacturing
Company, and himself, are tenants in common, heard upon the plead-
ings and an agreed statement of facts.

S. Brown Shepherd, of Raleigh, N. C,, for plaintiff.
Pruden & Pruden, of Edenton, N. C. for defendant Branning
Mfg. Co.

CONNOR, District Judge. Plaintiff alleges that defendant Bran-
ning Manufacturing Company and himself are,.and have been since
August 16, 1894, owners as tenants in common of the land described
in his bill; plaintiff being the owner of one half, subject to the life
estate of defendant Jeremiah C. Meekins, Jr., and defendant Bran-
ning Manufacturing Company, of the other half thereof; that the
defendant has cut a large quantity of valuable timber from the land
and, although demand has been made, refuses to account therefor.,
He also avers that defendant company holds a deed executed by Thom-
as and Joseph A. Spruill, executors of Benjamin Spruill, deceased, pur-
porting to convey the entire tract, under which said company claims
to be the sole owner of the land. He seeks to have the deed declared
a cloud on his title, to the extent of one-half interest therein, and
that defendant account for, and be decreed to pay to him, one-half the
value of the timber cut from the land, and for partition thereof. De-
fendant Branning Manufacturing Company alleges that it is the sole
owner of said land, admits that it has cut the timber therefrom, etc.

The parties submitted the cause upon the following agreed state-
ment of facts:

(1) Benjamin Spruill died on April 30, 1880, leaving a last will
and testament which was duly proven and recorded in Tyrrell county,
N. C :

(2) That the said Benjamin Spruill left him surviving a widow, Nan-
¢y Spruill, and four children, to wit: Thomas Spruill, Joseph A.
Spruill, Buena Vista McCleese (née Buena Vista Spruill), and Nancy
Meekins (née Nancy Spruill).

(3) That Nancy Meekins, née Spruill, died January 12, 1887, leaving
Jeremiah C. Meekins, Jr., her husband, and plaintiff joseph C. Meekins,
her only heir at law her surviving; the first being still living and de-
fendant in this action.

That Joseph C. Meckins, plaintiff, was born on January 11, 1887
and was, at the beginning of this action, more than 25 years old, and

@&=For other cases see same topic & KEY-NUMBER 1n all Key-Numbered Digests & Indexes
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Buena Vista McCleese was 21 years old and under no disability for
more than 10 years before her death in-1909, as hereinafter set forth
and after the Branning Manufacturing Company had cut the timber
aforesaid. :

(5) That Buena Vista McCleese died in May, 1909, leaving a last
will and testament by which she devised and bequeathed to the plain-
tiff, Joseph Charles Meekins, as tollows:

“All my property, both real and personal, of which I may die seised and
possessed or entitled to and by this I mean to give him everything I possess
ipcluding money, notes, bonds and choses in action.”

(6) That, on July 19, 1882, Thomas Spruill and Joseph Spruill, who
had ‘duly qualified as executors of the will of Benjamin Spruill, de-
ceased, filed their account as executors in the office of the clerk of the
superior court of Tyrrell county.

(7) That Thomas Spruill and Joseph A. Spruill, as executors afore-
said, on the 16th day of August, 1894, acting under the power con-
tained in the will of Benjamin Spruill, deceased, undertook to convey
the timber on the land, described in section 4 of the complaint, to the
defendant the Branning Manufacturing Company, for the considera-
‘tion of $4,800, paid them in cash, which said land was a part of the
land included and described in the residuary clause of the will of Ben-
jamin Spruill.

(8) That J. C. Meekins, Jr., first acted as guardian for Joseph C.
Meekins, plaintiff, and later resigned, and J. C. Meekins, Sr., qualified
and acted as such guardian and executed a receipt to J. C. Meekins,
Jr., as guardian for the funds received by him, as will appear of rec-
ord which is made a part hereof.

(9) That, while J. C. Meekins, Jr., was guardian, he received as
guardian, from said executors of Benjamin Spruill, deceased, his
ward’s part of the amount received by them from the sale of the land
aforesaid to the Branning Manufacturing Company, set out in section
7 above, to wit, $1,128, and on the 11th day of December, 1894, gave
his receipt to the said executors.

(10) That the Branning Manufacturing Company, acting under and
by authority of the deed to it aforesaid, began to cut the timber from
the said land more than ten years before the bringing of this action
and completed the cutting of the same more than three years before this
action was brought and after the plaintiff, Joseph C. Meekins, reached
the age of 21 years. '

Benjamin Spruill, after devising to each of his children specific tracts
of land, and bequeathing specific articles of personal property and
giving his daughters money legacies, concludes his will with a residuary
clause in the following words:

“My will and desire is that all the residue of my estate (if any), after taking
out the devises and legucies above mentioned, shall be sold and the debts
owing to me collected, and, if there should be any surplus over and above the
payment of the debts, expenses and legacies, that such overplus, includ-
ing the different amounts for which my life is insured shall be equally divided
between my wife Nancy and four children, Thomas, Joseph, Buena Vista and

Naney, in equal portions, share and share alike, to them and each of them,
their executors, administrators and assigns absolutely forever.”
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[1] Ttis a settled doctrine of equity that:

“Money directed to be employed in the purchase of land, and land directed
to be sold and converted into money, are to be considered as that species of
property into which they are directed to be converted; and this, in whatever
manner the direction is given, whether by will, contract, etc.” Fletcher v.
Ashbruner, 1 L. C. Eq. (3 Am. Ed.) 659.

“In the case of wills, a conversion of real estate will be implied where there
has been a blending of real and personal estate, so as to show that the testator
intended to create a common fund out of both the real and personal estate,
and to bequeath the fund as money.” Fetter, Eq. 69; Craig v. Leslie, 3 Wheat.
56, 4 L. Ed. 460.

[2,3] It would seem that the language of the residuary clause, read
in the light of the entire will, comes clearly within this equitable doc-
trine. It will be noted that the testator makes to his wife and each of
his four children devises and bequests of specific property constituting
what he evidently regarded as an equitable division of his property,
and, in the residuary clause, he directs that all the residue of his estate
(if any), after taking out the devises and legacies mentioned, shall be
sold and the debts owing him collected, and, if there should be any
surplus over the payment of the debts, expenses and legacies, that such
overplus, including the different amounts, for which his life is in-
sured, shall be equally divided between his wife and four children, in
equal portions, share and share alike, to them and each of them, their
executors, administrators, and assigns absolutely forever. The au-
thorities concur in holding that power is vested in the executors to
make sale of such real property as was not specifically devised—the
principle being that, where, by the terms of the will, a2 fund consist-
ing of the proceeds of real and personal property is created, and its
application, or distribution, directed, and no specific person is named
to make the sale, the power is, by necessary implication, given to the
executor. The word “estate” includes land. Foil v. Newsome, 138
N. C. 115,50 S. E. 597, 3 Ann. Cas. 417.

“When a testator, in the disposition of his estate, imposes on his executor
trusts to be executed, or duties to be performed, which require, for their exe-
cution or performances, an estate in his lands, or a power of sale, the executor
will take, by implication, such an estate, or power as will enable him to exe-
cute the trusts or perform the duties devolved upon him.” Vaughan v. Farm-
er, 90 N. 0. 607; Powell v. Wood, 149 N. C. 235, 62 S. E. 1071.

[4] Assuming therefore that the terms of the residuary clause of
the will worked a conversion “out and out,” and that the power to
make the sale vested in the executors, the question arises as to whether
those who were entitled to the proceeds of the sale, under the will,
took as devisees or legatees—whether such proceeds passed as realty
or personalty. It is well settled that the conversion takes effect upon
the death of the testator, and the property is then stamped with the
character in which it passes to the beneficiary.

When the language used by the testator imposes the duty upon the
executor to convert the land into money for the purpose of discharg-
ing the trusts imposed upon him, the rule is settled that a conversion
takes place in wills as from the death of the testator. It logically fol-
lows therefore:
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“That every person claiming property under an instrument directing its
conversion must take it in the character which that instrument has impressed
upon it, and its subsequent devolution and disposition will be governed by
the rules applicable to that species of property.” Shepherd, C. J., in Benbow
v. Moore, 114 N. C. 263, 19 S. BE. 156. . .

[5] Itis also well settled that, when no title is devised to the execu-
tor, but a mere power to sell is given, the legal title descends to the
heir until the power is executed, when the title of the purchaser re-
lates to the death of the testator and those who, at that time, are en-
titled, will take the proceeds or, if dead, their personal representatives.

This principle, it would seem, was recognized by the testator, be-
cause we find that he gives the proceeds of the sale of the surplus of
the estate to his wife and children, and their personal representatives.
The facts stated in case of Benbow v. Moore, supra, and the well con-
sidered and sustained opinion of the late Chief Justice Shepherd, il-
lustrates several of the principles involved here. There, land was, by
will, probated during the year 1860, directed to be sold and a portion
of the proceeds given to the defendant, then under coverture. For
reasons appearing in the case, the sale was not made until 1868, the
last payment on account of the purchase money paid to defendant and
her husband 1874. At the date of the death of the testator, the hus-
band was entitled jure mariti to the personal property of the wife.
Prior to the sale of the land, and the payment of the purchase money,
the Constitution of the state abolished the marital rights of the hus-
band, in his wife’s personal property. Upon the death of the husband,
his widow, the defendant, sought to impress, upon the title to land pur-
chased by the husband and paid for with the identical money received
from the sale of the land under the provisions of the will, a resulting
trust, because the purchase money was her property. The Supreme
Court, enforcing the rule that the conversion took place at the death
of the testator, and that the sale, when made, related back to that date,
held that the money, although the law had been changed, belonged to
him jure mariti; the Chief Justice, after a careful review of the au-
thorities, saying:

“Tf, as we have seen, the principle of equitable conversion applies, there is
no question but that the sale, when made, relates to the death of the testator.”

In the light, both of reason and authority, therefore, it is clear that,
upon the sale of the land, the widow and children of Benjamin A.
Spruill took the proceeds as money, and that, upon the death of plain-
tiff's mother, Nancy Meekins, née Spruill, prior to the sale, her per-
sonal representative was entitled to the share to which she would have
been entitled if living. Her husband, the defendant Jeremiah C. Mee-
kins, Jr., was, under the statute of distributions in force in this state
at that time, entitled to receive it as her administrator and hold it for
his own use as sole distributee. Pell’'s Rev. c. 1, § 4; Wooten v.
Wooten, 123 N. C. 219, 31 S. E. 491. It also follows that the share
to which Buena Vista McCleese, née Spruill, was entitled, passed to her
as personalty, and such interest as plaintiff was entitled to under her
will must be sought through her personal representative. It does not
appear that she did not receive her portion of the proceeds. She sur-
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vived the date of the sale 15 years. It would seem, in the light of the
fact that the share which the executors erroneously supposed belonged
to the plaintiff was promptly paid to his guardian, it is not a violent
presumption that she received the portion due her.

[6] Plaintiff’s counsel, conceding the general equitable doctrine,
contends that one of the limitations placed upon it, by the court of
equity, 1s that when the purpose for which the executor is directed to
convert the land into money fails, or it becomes unnecessary before the
sale is made, the power to sell ceases and the title to the land remains
ifi the heir, or in the devisee. This is undoubtedly true; many il-
lustrative cases are cited by counsel. It will be observed that, in such
cases, the discharge of the duty imposed upon the executor became ei-
ther impossible or unnecessary because of conditions arising prior to
the sale—as when land is directed to be sold, if necessary, to pay debts,
and there be no debts existing at the death of the testator, or they be
discharged by the proceeds of the personalty, as appears to have been
the case here—but when the purpose of the sale only partially fails, or
fails only as to one or more of the objects for which it is to be made,
“the conversion must still be made in order to satisfy the purposes
which remain effective.” 3 Pom. Eq. 1171.

“If the purpose and object of the conversion fail altogether, or in part, then
the whole estate in the one case and the part, in the other, is regarded as an
estate, or interest undisposed of by the will; and as the devisor, in the event
happening, has made no disposition of the estate, it takes the direction given
it by the law, independently of the will, and goes to the heir at law. But,
in the latter case, where there is only a partial failure, if the purpose of the
will still require a sale and conversion, the heir takes the part thus undisposed
of as money, and not as land, and on his death it will go to his personal rep-
resentative. * * * Tt may be said to be established, beyond all controversy
that, when the testator directs his land to be sold, for the purpose of division
among his children and grandchildren, so long as this purpose of the sale and
conversion exists, and is necessary to carry out the intent of the will, so long
is the quality of personalty effectually stamped upon the estate in the hands
of the executors; and courts are bound to consider it as subject to the laws
of that species of property into which it was intended to be converted.” Note
to Ackroyd v. Smithson, 1 L. C. Eq. 836.

[7] The testator directs the disposition of the entire proceeds of the
land and personalty which was to be sold by the executors, and they
complied strictly with such direction; there was no failure of the
purpose for which the conversion was directed; the payment of debts
and legacies constituted only two of such purposes; the condition of
his estate was probably understood by the testator; and he must have
known that a portion and, as it turned out, the whole of the proceeds
of the land, would be paid to his widow and children.

It is conceded that the lands sold by the executors was “valuable chief-
ly for timber purposes, are wild lands, and that the growth of timber
thereon is irregular, large areas being thinly set with said timber trees,
and other portions far removed from one another, being set with varied
and valuable timber growth, and that the said described tracts of land
are incapable and impossible of division or partition in kind.”

In the light of well-known conditions existing in that section of the
state, at the date of the will, it is not difficult to interpret the mind
of the testator and ascertain his intention as expressed in his will,
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in respect to these lands. There can be no serious doubt that he in-
tended that they should be sold and their proceeds, together with the
other portions of his estate, not specifically disposed of, be distributed
as directed.

[8,9] It is undoubtedly true, as contended by the plaintiff, that,
notwithstanding the positive direction to sell, those to whom the pro-
ceeds were given were entitled, by any of the means recognized by the
courts, to elect to take the land in its unconverted form and there-
by, to that extent, defeat the intention of the testator. When this is
done, it is said that the property is converted back to its original con-
dition or the exercise of the right to elect works a reconversion.

“Where the whole beneficial interest in the money in the one case, or in the
land in the other, belongs to the person for whose use it is given, a court of
equity will not compel the trustee to execute the trust against the wishes of
the cestui que trust, but will permit him to take the money or the land, if he
elect to do so before the conversion has actually been made. * * * It is this
election, and not the mere right to make it, which changes the character of
the estate, so as to make it real or personal, at the will of the party entitled
to the beneficial interest.” Craig v. Leslie, 3 Wheat. 564, 4 L. Ed. 460.

So Judge Gibson says:

“This right of election must be exercised before the property is converted: °
and, until it be actually exercised, the property bears the same character, and
remains subject to the same rules of transmission to representatives, as if
the conversion were actually made.” Allison v. Wilson’s Ex'rs, 13 Serg. &
R. (Pa.) 330.

This election may be accomplished by acts indicating a purpose to
take the land, in its unconverted form, or by a demand upon the trus-
tee, when vested in him, for a conveyance of the legal title, or by
enjoining the trustee or executor from exercising the power of sale.
The right to elect must be made by all of the beneficiaries, and all must
be sui juris. It is well settled that an infant cannot do so. As said
by Mr. Justice Hoke in Duckworth v. Jordan, 138 N. C. 525, 51 S.
E. 111:

“This reconversion can be effected where all the parties, beneficially inter-
ested in the property, by some explicit and binding action direct that no actual

conversion shall take place and elect to take the property in its original form.
.# * & A]l] the interests must concur and all must be bound.” .

[10] It is manifest, for many reasons, that there was not, nor with
the status of the parties could there be, any election by them to work
‘a reconversion. Phifer v. Giles, 159 N. C. 142, 74 S. E. 921. On the
contrary, two of the beneficial owners, the executors, exercised the
power of sale; the husband of plaintiff’s mother, then deceased, ac-
cepted, as his guardian, the share coming to him; the other daughter,
Buena Vista, was then living, and survived the sale 15 years; there
is no suggestion that she did not acquiesce in the sale and receive her
share of the proceeds. The delay in exercising the power of sale is
easily understood, in view of the character of the land, and the prin-
cipal, if not sole, element of its value and the condition of the timber
market in that section of the state. Whatever rights may have accrued
to the beneficiary under the will to prevent the sale should have been
asserted before the rights of an innocent purchaser for value attached.

224 F.—14
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Concluding that the sale was, in all respects, valid and passed the
title to the defendant, it is unnecessary to discuss the other questions
raised upon the record and argued by counsel. A decree will be en-
tered dismissing the bill.

Dismissed.

THE SOUTHERN.
(District Court, D. Maryland. June 7, 1915) .

1. CoLL1STON €=838—VESSELS CROSSING—DUTY OF PRIVILEGED VESSEL.

So long as there is a chance that the burdened vessel will conform with
rules in time to escape a collision, it is the duty of the privilezed vessel
to keep its course and speed whenever, by any possibility, a change from
either might contribute to a collision; but no privilege exempts a vessel
from using ordinary common sense to escape from danger.

[Ed. Note.—For other cases, see Collision, Cent. Dig. §§ 37, 38; Dec. Dig.
&=38.]

2. CoLLISION €&=93—STEAM VESSELS CROSSING—CHANGE OF COURSE BY PriIvI-
LEGED VESSEL.

A collision in Baltimore harbor between a scow in tow and a crossing
power launch on the starboard side of the tow held due to the fault of
the launch, which changed its course to starboard and was from 200 to
800 feet from its proper and direct course at the time of collision, and
which also could have stopped, when collision became imminent, in time to
avoid it. The tug held not in fault for violation of the starboard hand
rule, because the launch, when seen, was on a course which would have
taken it safely under the stern of the tow.

[Ed. Note.—For other cases, see Collision, Cent. Dig. §§ 200-202; Dee.
Dig. ¢=95.]

In Admiralty. Petition by the Chesapeake Steamship Company of
Baltimore City, as owner of the steam tug Southern, for limitation of
liability. On hearing on question of liability for collision. Decree for
petitioner.

Arthur D. Foster and John Henry Skeen, both of. Baltimore, Md.,
for petitioner.

Isaac Lobe Straus, Joshua Horner, Jr., and Robert Phillips, all of
Baltimore, Md., for claimants.

ROSE, District Judge. On the morning of January 15, 1915, there
was a collision in the harbor of Baltimore between scow No. 8, then
in tow of the tug Southern, and the launch Leader. The last was
capsized and damaged. One of the three persons on board of it was
drowned. The other two were thrown into the water. They say they
were seriously hurt. The tug belongs to the Chesapeake Steamship
Company. The latter was sued in one of the state courts for the death
of the man who lost his life and for the injuries suffered by the others ;
$90,000 in the aggregate is claimed in the various suits brought agamst
it. While asserting that the tug was in no wise to blame, it has asked
this court to limit its liability to $4,700, the sum at which in these pro-
ceedings the tug and tow have been appraised.

@&==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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Was the tug in fault? is the question now to be passed upon. At
the time of the collision the launch was bound from Pier 6 on the Can-
ton side of the harbor to Curtis Bay; the tug and tow, from Pier 2
on that side to Pier 31-32 on the Locust Point side. These courses
were very nearly at right angles to each other. The launch was to
the starboard of the tug and its tow, and, to the extent to which the
starboard hand rule applied, they were the burdened vessels; it, the
privileged.

The master of the launch says that he blew a one-blast signal on
a mouth whistle. In the position in which the boats then were, this
meant that he elected to cross the bows of the tug and tow. He never
heard any signals of any kind from the tug or its tow. They kept
silently moving across his path until the risk of collision became im-
minent, and then, and only then, he changed his course to starboard in
an attempt to escape. He says that the bow end of the scow struck the
port side of the stem of the launch. The story of the captain of the
tug is that the launch, when he first noticed it, was on a course which
would have carried it safely under his stern. He blew a two-blast sig-
nal. He had no response, but at that time the launch changed its course
to starboard. He at once blew the danger signal and ordered his en-
gines full speed astern. The launch, however, continued to go more
and more to starboard, and, although he brought his tug and tow almost,
if not quite, to a standstill, the launch struck the scow on the port
side near its forward end. Each in the pleadings charges that the other
did not keep a proper lookout, did not respond to signals, and violated
inland pilot rule 1. Moreover, the tug says that the navigator of the
launch was incompetent, and was blameworthy in trying to cross the
bows of the tug and tow. The launch alleges that the tug violated
rules 2, 7, and 9.

In order to pass intelligently upon the merits of these mutual charges,
it is necessary to consider the limits of time and space within which all
the material acts of omission or commissien happened, and especially
to fix, at least approximately, the point at which the collision took place.

In so far as the tug is concerned, upon the evidence there is no
room for controversy as to what she did, although there is a question
as to when she did it. Fler course was about west by north and was
never altered. The boats, therefore, came together somewhere on
the direct line between Pier 2 and Pier 32. Only one witness appears
to have been asked how far, at the time of the-collision, the tug was
from the outer end of Pier 2. He was a disinterested and experienced
master mariner, thoroughly familiar with the harbor. At the time of
the collision he was at Pier 2. He says that the boats came together
about 1,000 feet away from it. Such estimates of distances on the ,
water, even when made by competent and experienced men, are ex-
tremely likely to be incorrect, as is strikingly illustrated by the testi-
mony given in this case by the captain of the tug. Nevertheless, all
the other circumstances, and in my view all the other testimony, ex-
cept that now given by the master of the launch, tends to show that the
estimate of 1,000 feet was not far out of the way. The United States
coast guard steamer Guthrie was at the time lying about midstream.
Some of the witnesses think it was somewhat nearer the Canton shore;

-
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others, the Locust Point. The distance between the pier head lines on
the Canton and Locust Point sides may be taken roughly at 2,500
feet. The witnesses say that at the time of the collision the Guthrie
was 300 to 500 feet away from the point at which the boats came to-
gether, and to the northward of them. These locations tend strongly
to confirm the estimate that at the time of the collision the tug was
at least 800 or 900 feet from the end of Pier 2.. _

How did the launch get there? The extreme northern corner of
Pier 6 is distant northerly only 600 feet from the prolongation of the
southern side 6f Pier 2. Pier 6 extends to the pier head line. Pier 2
is not so long, and stops about 165 feet short of that line. The most
direct route of the launch to its destination would have been just out-
side of the pier head line. So moving, it would have crossed the course
of the tug somewhere from 175 to 250 feet from the end of Pier 2.
If it had done so, it would have passed safely under the stern of the
tug and tow. Its master.says that he was steering for the lower end
of Ft. McHenry, so as to get out beyond the channel. The point of
land upon which the fort stands so narrows the harbor mouth that no
straight course from Pier 6 to pass it can be laid which will cross the
path of the tug further than 375 feet from the pier head line, or 540
feet from the outer end of Pier 2. If the collision took place from 800
to 1,000 feet from the pier, the launch must have gone from 260 to
460 feet to the starboard of any course it had occasion to be on.

The captain of the tug insists that the launch did go to starboard,
and kept going more and more in that direction, and, had it not done
so, there would have been no trouble of any kind. While listening
to him testify, I was impressed with the conviction that, whether he
was right in this respect or not, he believed that he was. The navigator
of the launch testified that he kept his original course until the very
second before the collision, when, in a last despairing effort to escape
the impending catastrophe, he tried to go to starboard, but had not
moved more than five feet in that direction when the crash came. A
few days after the accident he testified concerning it before the steam-
boat inspectors. He then said he went as much as 150 feet to star-
board. If the collision took place, as I believe it did, not less than 750
or 800 feet from Pier 2, this statement of his deflection to starboard
was an under rather than an over estimate.

Why did he thus unnecessarily run into danger? He was a boiler
cleaner by trade. That did not give him steady occupation. For some
7 or 8 years he had off and on in those intervals, when he could not
get employment at it, worked for an owner of launches. Some 414
months before the collision he had obtained a license to run a motor
. boat. No examination is necessarily required for such a license. How
far he knew the rules of navigation and understood the meaning of
the various signals prescribed by them is not clear. Very probably he
could pass a theoretical examination in them. Whether his knowledge
of them had become so far instinctive that he could surely rely upon
it in times of danger, when it was necessary both to think and to act
quickly, is very doubtful. His testimony in other respects than as to
the distance which he went to starboard is hardly reconcilable with
the established facts. He said he sounded one blast on a mouth whistle
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when he was within a very few hundred feet of the tug. When he
blew this whistle he had his head out of the open forward window of
the launch. No one not in the launch heard this signal, although he
says that the wind was blowing, though lightly, from the launch to the
tug. If he blew his whistle while in the position he says he was, it
would almost certainly have been heard by others, unless, indeed, he
sounded it at the very moment one of the much more powerful blasts
were blown from the tug or from the Guthrie. But, had such signals
been given when he was leaning out of his window looking at the tug,
it is hard to understand how he could have failed to hear what was
readily heard by other people in a number of different directions, some
of them further from the tug than he was. The testimony of Cohen,
his surviving passsenger, suggests a possible explanation. This last-
mentioned witness was so shaken by the death of his son, and by his
own immersion and narrow escape from drowning, that he does not
attempt to recall many, or indeed any, details of what took place. He
remembers the sounding of a whistle on the launch. His head was
down at the time, and he did not see where the navigator of the launch
was then standing. His present recollection is that the whistle ap-
peared to come from the neighborhood of the engine of the launch,
which was some five feet abaft the wheel.

The most probable explanation of what took place on the launch is
that its navigator was for some reason busying himself with its en-
gine when he was needed at its wheel and on the lookout. His fault
and that of the launch was clear enough. If he was relying on the
starboard hand rule, it was his duty to keep his course and speed un-
til further to do so involved inevitable disaster, unless, of course, he
had otherwise agreed with the burdened vessel, as he says he had not.
If he had held his course, there would have been no collision. Whether
the launch struck the scow, or the scow the launch, is in dispute. At
all events, their stems came together. The scow was not over 85 feet
long. If the launch had held its course, instead of being 200 or 300
feet to the starboard of it, the collision could scarcely have taken place.

It would have been unnececssary to have gone into all these details,
if the only purpose had been to ascertain whether the launch was in
fault. It could stop within from 30 to 50 feet. The circumstances
would e very unusual under which it could be held free from blame
in colliding on crossing courses with a tug and tow, which from the
stem of the tug to the stern of the tow extended about 100 feet, and
which never changed their course.

[1] It is true that so long as there is a chance that the burdened
vessel will, after all, conform to the rules in time to escape a collision,
it is the duty of the privileged to keep its course and maintain its speed,
whenever by any possibility a change of either might conceivably con-
tribute to a collision. The Chicago, 125 Fed. 712, 60 C. C. A. 480;
The Cygnus, 142 Fed. 85, 73 C. C. A. 309; The Deveaux Powell, 165
Fed. 634, 92 C. C. A. 54.

[2] In the case at bar the danger of collision had become imminent
before the launch came within 50 feet of the scow. It was not then
possible for the tug to do anything to keep the boats from coming to-
gether. It was still in the power of the launch to stop. Such stopping
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would not have done any harm, no matter what the tug and its tow
thereafter might do or attempt. No privilege exempts a vessel from
using ordinary common sense to escape from danger. The New York,
175 U. 8. 187, 20 Sup. Ct. 67, 44 L. Ed. 126; The City of Chester,
78 Fed. 186, 24 C. C. A. 51. '

Most of the parties to this litigation are interested in the conduct of
the launch only in so far as it throws light upon the question of the
liability of the tug, which is to them the one practically important is-
sue. The launch in its damaged condition is of little value. Its neg-
ligence could not be imputed to the deceased passenger on it. It is
highly probable that the pecuniary value of his life to his widow would
fully equal the sum at which the tug and scow had been appraised. To
her and to her father-in-law, who is suing for his own injuries, as well
as to the owners of the tow and tug, it makes very little difference
whether the launch was or was not in fault. What interests them is:
Was the tug also to blame?

The contention that the scow so obstructed the view of the navi-
gator of the tug that he could not see the launch is not sustained by
the evidence, nor was the tug guilty of violating rule 2 by crossing sig-
nals. If the whistle of the launch was ever sounded, it was not heard
by any one not on the launch itself. If the tug is blameworthy, it is
for her failure to observe the starboard hand rule; and this inquiry
can itself be still further narrowed. ;Many of the questions asked the
master of the tug on cross-examination were in effect criticisms of his,
failure to direct his course so as to pass under the stern of the launch.
The tug and the launch were never more than 600 feet apart, and by
the time there would have been any reason to attempt such a maneuver
they were much closer. If the launch had held its course, it would
have crossed that of the tug, as already pointed out, not more than 375
feet west of the pier head line. That crossing would have taken place
in about a minute and a quarter after the launch started from Pier 6,
for its speed was about 5 miles an hour and the distance 600 feet. To
have turned the tug and tow in those narrow limits of time and space,
so as to pass under the stern lof the launch, would have exposed the
launch to a peril from which even prudent navigation on its part might
not have enabled it to escape. The captain of the tug rightly said that
he had not room to go under the stern of the launch. It is true that,
like many other practical men, he found it difficult to explain in words
what to him was so plain that he could not conceive how any ex-
planation could make it clearer.

In the last analysis, if the tug is to blame at all, it is for not sooner
stopping and reversing. It must be admitted that the tug in this re-
spect may all the more readily have offended against the starboard
hand rule, because it is certain that its captain never gave thought to
that rule, or for a single moment supposed that it had any relation to
his navigation with reference to that of the launch. It seemed to him
so simple a matter for the 21-foot launch to keep out of his way, and
so much more difficult for his tug and tow to get out of its, that it
obviously never entered his head that he was navigating a burdened
vessel. Nevertheless, a power boat, however small, is a steam vessel
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within the meaning of the starboard hand rule. The Nimrod (D. C)
173 Fed. 520.

His failure to appreciate that the rule was applicable may, if he in
fact broke it, go far to explain why so experienced a mariner violated
it; but it will not make the tug liable unless what he in fact did was
forbidden by it. He says that when he first saw the launch it was on
a course which, if held by it, would have carried it safely under his
stern. Under such circumstances he was entitled to proceed. He was

.not bound to anticipate an unreasonable change of course on its part.
The Wm. E. Gladwish, 206 Fed. 901, 124 C. C. A. 561.

If the launch had continued to head as he says it was at first headed,
any attempt by him to stop and reverse would have made collision prob-
able, if not certain. But if, the circumstances being such as they were,
he was under no obligation to do anything until the change of course
upon the part of the launch manifested itself, his improper delay, if
any there was, comes down to a matter of seconds. He did stop and
reverse, or tried to, before the collision, but very little before. He
sounded the danger signal and stopped and reversed. Now, the sound-
ing of the danger signal was so nearly simultaneous with the collision
that the deck officer of the Guthrie thought he saw the boats come to-
gether before he heard the blasts. The tug had previously given a
two-blast signal intended for the launch. According to the present
recollection of the master of the tug, this signal was sounded before
he noticed any change of course on the part of the launch. The Guthrie
thought the signal was intended for it, and replied with two blasts.

As already stated, the master of the launch says he heard none of
these whistles. As he claims that he made no change of course until
a second or less before the collision, those who rely upon his testimony
naturally do not question that the two-blast signal from the tug pre-
ceded that change of course.

As I have reached the conclusion that the launch at the time of the
collision was from 200 to 300 feet off its course, it may be interesting
to inquire whether this departure began before or after the tug gave
its first signal. To have gotten so far to the westward as the launch
had would have taken an appreciable, although, of course, a small.
amount of time—perhaps in the neighborhood of a half to three-quar-
ters of a minute. The collision was almost simultaneous with the
sounding of the signal. That signal followed immediately upon the
two-blast signal from the Guthrie, which was promptly sounded in re-
ply to the like signal from the tug. All this may have taken as much
as half a minute, or even more; possibly it may have taken a few sec-
onds less. No one can be certain about it. It is possible that the
tug’s captain did not signal the launch at all until he thought he saw a
change in its course, and that he then gave the signal to call the atten-
tion of those in charge of the launch to the fact that he intended to
cross its bow. I should hesitate to hold the tug liable on a guess that
such was the case.

Moreover, even if the fact were certain, would the tug necessarily
be in fault? There was no danger until the launch, privileged vessel as
it was, without reason changed its course when within 300 feet or
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thereabouts of the tug. This change had no apparent purpose. The
captain of the tug may well have wondered whether it was not merely
one of those erratic movements in which small and recklessly steered
craft of the kind so frequently indulge. It might be that a second
later the launch would return to its original heading. If it did, his
stopping and backing might cause the very collision he wished to avoid.
The change of the launch’s course produced an embarrassing and per-
plexing situation, which might well make the master of the tug hesitate
as to what it was best to do. As the launch had, or with reasonable
care on the part of its navigator would have had, perfect control of
its movements, and was still far enough off to enable it to escape the
tug and its tow, if it knew precisely what the tug proposed to do, and
as the movements of the tug could be more accurately estimated if it
continued on its course than was possible while it was trying to stop
and back, it was not unnatural for its master to think that the safest
thing he could do was to keep going ahead, and by blowing two blasts
tell the launch that he intended so to do. Of course, if he blew the
two-blast signal before the launch changed her course, he has done
nothing which it is necessary to defend; but even if the signal was
not sounded until the change of course had begun, and he was in er:
ror in thinking and acting as he did, it was a mistake occasioned by the
wrongful act of the launch in altering its course, and was an error for
which the tug under the circumstances should not be held responsible.
Of course, after the two-blast signal had once been given, the tug could
not stop or back until it was certain that the launch did not respond to -
it; for, if the launch did comply with the tug’s request and go to port,
the tug’s stopping and backing would almost certainly have caused a
collision.

The fault of the launch is clear and manifest. It was the primary
cause of the collision. The burden of proof rests iipon those who
contend that fault on the part of the tug also contributed to the disas-
ter. That burden has not been sustained. It follows that the tug and
scow must be held free from blame.

A decree in accordance with these conclusions may be presented for
signature, IR

THE CRETIC,
* (District Court, D. Massachusetts, August 5, 1914.)
No. 789. '

1. SHIPPING €&=163—CARRIAGE OF PASSENGERS—CONTRACT MADE BY TICKETS.
That a purchaser of steamship tickets, who was a man of education
and an experienced traveler, did not read the tickets, although they were
bought 13 days before the sailing date, cannot enlarge his rights there-
under; but he is bound by the contract thereby made so far as its termns
are not invalid as against public policy.
[Ed. Note.—For other cases, see Shipping, Cent. Dig. §§ 530-532: Dec.
Dig. ¢163.]

@=For other cases see same topic & KEY-NUMBER in all Key-Nuinbered Digests & Indexes
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2. SHIPPING €&=167—PASSENGER'S LFFECTS—LIMITATION OF LIABILITY.
Where a steamship ticket includes two or more passengers, a provision
therein limitixg the liability of the shipowner in case of loss of baggage
to $100 does not mean the entire liability, but the liability to each pas-
senger; but the lnmtatlon applies not only to the shipowner, but to the
vessel as well.
[Ed. Note.—For other cases, see Shipping, Cent. Dig. §§ 553-555; Dec.
Dig. &=1617.]

3. SHIPPING &>16T—PASSENGER’S EFFECTS—LIMITATION OF LIABILITY.

There is a distinction between a provision in a steamship ticket limit-
ing liability for loss of baggage and a mere notice of such limitation
printed on the ticket; in the latter case the notice must be brought home
to the passenger to be effective, but when a part of the contract it is nec-
essarily accepted with the ticket, and the passenger is bound thereby un-
less invalid, as contrary to public policy.

{Ed. Note.—For other cases, see Shipping, Cent. D1g §8 553-555; Dec.
Dig. ¢=167.]

4. SHIPPING &=167—CARRIERS — PASSENGER'S EFFECTS—CONTBACT LIMITING
LIABILITY—VALIDITY.

A provision in a steamship ticket limiting the liability of the carrier to
$100 for loss of baggage, unless a higher value is declared and additional
payment made, is reasonable and valid.

{Ed. Note.—For other cases, see Shipping, Cent. Dig. §§ 553-555; Dec.
Dig. ¢&=167.]

In Admiralty. Suit by Hiram Bingham and Alfreda Bingham
against the steamship Cretic; Oceanic Steam Navigation Company,
Limited, claimant. Decree for libelants.

Brandeis, Dunbar & Nutter, of Boston, Mass., for libelant.
Blodgett, jones, Burnham & Bingham, of Boston, Mass., for claim-
ant.

Findings of Fact.

MORTON, District Judge. This is a libel in rem, brought by Hi-
ram Bmgham and his wife, Alfreda, against the Cretlc to recover for
the loss of a trunk and contents. The facts are as follows:

The libelant Hiram Bingham purchased, on or about June 15, 1913,
at New Haven, from the claimant’s agent there, a ticket for three first-
class passages and one one-half first-class passage, for transportation
of himself, his wife, their son, and a child, with baggage, from Boston
to Genoa, Italy, on the Cretic, sailing from Boston June 28, 1913. The
trunk in question formed part of the personal baggage of Prof. and
Mrs. Bingham. It was delivered on board the steamer Cretic at Bos-
ton on the day of her sailing, and was there seen on her deck by the
libelant. It had been tagged by him for the baggage room on the
steamer, and he at that time changed the marking on the tag from
‘baggage room” to “stateroom.” After having done this, he saw the
trunk carried aft by one of the stevedores. The trunk contained
jewelry worth $1,725 which belonged to Mrs. Bingham, and clothing
and personal effects belonging to Prof. and Mrs. Bingham worth $275,
a total value of $2,000. It was never delivered to the libelants, and
never seen by anybody connected with this case after being carried aft
as above stated. Prof. Bingham advised the officers of the ship within

¢=For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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a few days that the trunk had not been delivered to his stateroom, and
search was made over the vessel, but without success. He kept watch
of the trunks that went ashore at the various ports at which the steam-
er touched before reaching Genoa, and did not see the trunk among the
baggage put off at those places. He watched the baggage at Genoa,
and did not see the trunk there. He promptly made claim upon the
local agent of the line for the loss of it and its contents. In view of
the precautions taken by the claimant to prevent baggage, after having
been put on board at Boston, from being taken ashore before -the
steamer sailed, it seems improbable that the trunk was removed from
the steamer at that place. It was undoubtedly lost by the negligence
or willful misconduct of some officers or members of the Cretic’s crew,
after the voyage began.

A copy of the material parts of the ticket is annexed.! The defense
principally relied upon is that, by reason of the provisions contained in
the ticket, limiting the extent of liability, the steamer is not liable for
the value of the jewelry lost. These provisions are found in the fourth,
fifth, and eighth clauses of the ticket, preceding the signature of the
company, and plainly form part of the contract under which the libel-
ants were carried. Prof. Bingham did not read the ticket; but he was
an experienced traveler, and he was aware that steamship tickets fre-
quently do contain provisions limiting liability. He acted as agent for
his wife in all matters concerning her transportation and the shipment
of her baggage and effects. He paid to the claimant the sum specified
in the ticket and accepted the ticket, which was issued to him. He is
a man of much education and large experience as a traveler, a profes-
sor in Yale University.

Opinion.

[1] The fact that Prof. Bingham chose to accept the ticket without
reading it, or familiarizing himself with its provisions, does not en-
large the libelants’ rights in this suit. They are to be held to the terms
of the contract which they accepted, so far as those terms are not in-
valid as against public policy.

{2, 3] Paragraph 5 of the ticket means that the liability of the com-
pany or the vessel to each of the passengers referred to in the ticket
for the loss of baggage shall not exceed $100. It does not, as contend-
ed by the libelant, limit the entire liability for loss of baggage under
the ticket to $100. Nor does the limitation apply only to the shipown-
ers, and not to the vessel itself; it relieves both. The Queen of the
Pacific, 180 U. S. 49, at 51, 21 Sup. Ct. 278, 45 L. FEd. 419. There is
a well-recognized distinction on this point between mere notices by the
carrier, printed upon the ticket or otherwise given to the passenger, that
the carrier will not be liable beyond a certain amount, and provisions
to that effect contained in the contract of carriage itself. The former
are not valid unless distinctly brought home to, and accepted by, the
passenger ; the latter, entering into and forming part of the contract,
are necessarily accepted with the ticket, unless repugnant to public
policy. ‘The Majestic, 166 U. S. 375, 384, 17 Sup. Ct. 597, 41 L. Ed.

1 See note at end of case.
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1039; Bachman v. Clyde S. S. Co., 152 Fed. 403, 81 C. C. A. 529; The
Morro Castle (D. C.) 168 Fed. 555; Hohl v. Norddeutscher Lloyd, 175
Fed. 544, 99 C. C. A. 166.

[4] It seems to me that the limitation of liability to $1CO per pas-
senger was valid and was binding upon the libelants. Presumably this
limitation entered into the price charged for the ticket. Hart v. Penn.
R. R. Co., 112 U. S. 331, 340, 5 Sup. Ct. 151, 28 L. Ed. 717. 1f the
passenger desired further protection, he could obtain it by declaring
a greater value and paying thereon, or by shipping under a bill of lad-
ing as provided in the ticket, clause 5. These provisions offered the
passenger a choice, which seems not unreasonable, either of letting
his baggage go at the valuation of $100, or of declaring a higher value
and of paying an additional sum for the additional liability under-
taken by the carrier. The Kensington, 183 U. S. 263, 277, 22 Sup. Ct.
102, 46'L. Ed. 190. Even though Rev. Stats. § 4281 (Comp. St. 1913,
§ 8019), does not apply to baggage like this trunk, for which no bills of
lading are taken (La Bourgogne, 144 Fed. 781, 786, 75 C. C. A. 647),
it certainly shows legislative recognition of the wisdom of allowing
ocean carriers to protect themselves against claims for undeclared
jewelry in baggage or freight, a thing so plainly just and well settled
as to need no elaboration. Calderon v. Atlas S. S. Co., 170 U. S. 272,
278, 18 Sup. Ct. 588, 42 L. Ed. 1033.

It is said for the libelants that the steamet is liable as bailee, irre-
spective of her liability as carrier, and that her liability as bailee is not
limited by the provisions in the ticket. This is mere verbalism. The
trunk was delivered to the steamer, and accepted by her as baggage be-
longing to persons traveling under the ticket before referred to; and
the rights and liabilities of the parties are determined thereby. Cases
like The Minnetonka, 146 Fed. 509, 512, 77 C. C. A. 217, and Holmes
v. North German Lloyd S. S. Co., 184 N. Y. 280, 77 N. E. 21, 5 L.
R. A. (N. S.) 650, in which the property lost was not delivered as bag-
gage, are plainly distinguishable.

Each libelant is entitled to a decree for damages in the sum of $100,
with costs.

NOTE.
New York, June 6, 1913.

This ticket is good for first-class passage of 3 adults, 1 child, serv-
ants, infants, by the British steamship Cretic, to sail from Boston for -
Genoa on June 28/13, unless prevented by some unforeseen circumstances,
upon the following conditions, which are agreed upon between the carrier
and each passenger, viz.: At 4 p. m. :

* * ® L ] * * » * L * * * L]

4. Neither the shipowner, agent, master, or passage broker shall be llable as
carrier in any form or manner for any article specified in section 4251 of
the Revised Statutes of the United States, shipped or taken on the vessel
by any passenger in any baggage, unless the passenger at the time of such
lading shall give to the shipowner, master, agent, clerk, or broker of the
vessel a written notice of the true character and value thereof, and, if re-
quired, produce the same for inspection, and have the same entered on a bill
of lading -therefor, or unless such articles be delivered into the personal cus-
tody of the purser of the vessel, and the true character and value thereof
stated in writing; and in the event of such deposit, neither the vessel, nor her
owner, master, agent, or passage broker, shall be liable in respett of the ar-
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ticles deposited, beyond the sum of $100, which sum it i3 mutually agreed that
the value of the articles does not exceed, unless value in excess of that sum
be declared, and a further charge thereon be paid or tendered in advance
on the excess value at the rate of 1 per cent. Neither the shipowner, master,
agent, nor passage broker shall be liable for the loss of or damage. to any such
article when arising from any of the causes enumerated in clause 3, nor in
any event beyond the value and according to the character thereof notified
and entered as aforesaid, nor except as may be provided by the bill of lading,
if a bill of lading is issued, or by the certificate of deposit, if the property be
deposited. -

5. In the event of the loss of, or damage to, or delay in the delivery of,
the baggage of any passenger, carried under this contract, or a part thereof,
for which the shipowner may be liable, it is, subject to the preceding clause
hereof, mutually agreed that such liability shall not exceed the sum of $100,
which sum it is agreed the value thereof does not exceed, and to which value
the shipowner, subject to clause 6, undertakes to carry the same free of
charge, unless the passenger, before embarkation under this contract, shall
declare in writing to the shipowner, agent, or passage broker the true value
of such baggage, if in excess of $100, and shall pay or offer to pay in advance,
on the value thereof in excess of $100, at the rate of 1 per cent, or at his
option shall ship the excess baggage as freight under a bill of lading.

6. If the baggage, without reference to its value, exceeds 20 cubic feet in
measurement for each passenger, the passenger shall pay for each cubic foot
in excess thereof the sum of 25 cents. )

* * * x® * * * * 4 ] * * »

8. All responsibility of the shipowner, agent, or passage broker hereunder
shall be limited to that period only while the passenger and his baggage are
on board the transatlantic ocean steamship or its tenders. All other trans-
portation hereunder is included for the passenger’s convenience, and will be
at the passenger’s risk, subject to the ordinary conditions of carriage of each
railway or transportation company employed for the purpose, or to any spe-
cial conditions required by them.

9. No claim under this ticket shall be enforceable against the shipowner
or his property, or the agent or passage broker, unless notice thereof in writ-
ing, with full particulars of the claim, be delivered to the shipowner or
agent within three days after the passenger shall be landed from the trans-
atlantic ‘ocean steamer at the termination of her voyage, or in case of the
voyage being abandoned or broken up within seven days thereafter.

® &® * ® * * x * ® * » * *
For and on behalf of the Oceanic Steam Navigation Company, Limited.

$562.50. ‘White Star Line,
. - Per Sweezey & Kelsey.

In re PACIFIC ELECTRIC & AUTOMOBILE CO.
(Districet Court, W. D. Washington, Northern Division. June 8, 1915.)
No. 5374.

1. CoURTS &=366-—-FEDERAL COUBRTS—CONTROLLING STATE DECISIONS.
The construction placed by the Supreme Court of Washington on Rem.
& Bal. Code, Wash., § 3670, as to validity of conditional sales of personal
property, will be adopted by the federal court as to cases claimed to be
within the section.
[Ed. Note—For other cases, see Courts, Cent. Dig. §§ 954-957, 960-968;
Dec. Dig. €=366.]

2. BANRRUPTCY &=184—TITLE 0OF TRUSTEE—CONDITIONAL SALE CONTRACTS.
Under Bankr. Act (Act July 1, 1898, ¢ 541, 30 Stat. 557) § 47, subd. a,
al. 2, as amended by Act June 25, 1910, c. 412, § 8, 36 Stat. 840 {Comp. St. .
1913, § 9631), providing that the trustee in bankruptcy as to all property

&=>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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in the custody or coming into the custody of the court shall be deemed
vested with all rights, remedies, and powers of a creditor holding a lien,
and as to all property not in the custody of the bankruptcy court, with
the rights, remedies, and powers of a judgment creditor holding an execu-
tion returned unsatisfied, an adjudication in bankruptcy creates a lien in
favor of the trustee on all property in the custody, or coming into the
custody, of the court, and the status of general creditors is changed, and
by operation of law a lien is created in favor of the trustee for them, and
the rights of the trustee supersede any rights previously existing under
a conditional sale to the bankrupt, a memorandum of which was not
recorded as required by state statute to be valid as to purchasers, incum-
brancers, and creditors.

[Ed. Note—For other cases, see Bankruptcy, Cent. Dig. §§ 275-277;
Dec. Dig. ¢=184.1

In Bankruptcy. In the matter of the Pacific Electric & Automabile
Company, a corporation, bankrupt. On petition to review order of
referee, denying a reclamation petition of the Burrows Adding Ma-
chine Company. Affirmed.

Saunders & Nelson, of Seattle, Wash., for petitioner,
E. H. Chavelle, of Seattle, Wash., for trustee.

NETERER, District Judge. On December 9, 1914, the Pacific Elec-
tric & Automobile Company was adjudged bankrupt. On April 30th,
prior to adjudication, the bankrupt had purchased from the Burrows
Adding Machine Company, an adding machine, upon a conditional sale
contract, which contract was not signed by the vendor, and not filed
for record as provided by Remington & Ballinger’s Code of Washing-
ton, § 3670, within 10 days after its execution. On April 30, 1915, pe-
tition and demand for reclamation of the machine was made by the
Burrows Adding Machine Company, and the matter was heard before
the referee. The referee denied the right to reclaim, and the decision
of the referee is brought here for review.

The petitioner relies upon Malmo v. W. R. & F. Co., 79 Wash. 534,
140 Pac. 569, In re Flatland, 196 Fed. 310, 116 C. C. A. 130, Lundberg
v. Kitsap County Bank, 79 Wash. 75, 139 Pac. 769, and Secor v. Close,
145 Pac. 56.

[1] This case must be concluded by the construction placed upon
section 3670 of the Washington Code, which provides as follows:

“All conditional sales of personal property, or leases thereof, containing a
conditional right to purchase, where the property is placed in the possession
of the vendee, shall be absolute as to the purchasers, incumbrancers and sub-
sequent creditors in good faith, unless within ten days after taking possession
by the vendee, a memorandum of such sale, stating its terms and conditions
and signed by the vendor and vendee, shall be filed in the auditor’s oftice of
the county, wherein, at the date of the vendee’s taking possession of the
property, the vendee resides.”

Construction placed upon this section by the state court will be adopt-
ed by the federal court. York Mifg. Co. v. Cassell, 201 U. S. 344, 26
Sup. Ct. 481, 50 L. Ed. 782; Holt v. Crucible Steel Co.,224 U. S. 2627 ;
Nauman Co. v. Bradshaw, 193 Fed. 350, 113 C. C. A. 274; Tullis v.

@&==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
132 Sup. Ct. 414, 56 L. Ed. 756,
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Railway Co., 175 U. S. 348, 20 Sup. Ct. 136, 44 L,. Ed. 192. The Cir-
cuit Court of Appeals of this circuit, In re Osborn, 196 Fed. 257, at
page 259, 116 C. C. A. 59, with relation to a conditional sale contract,
under this same statute, said:

“There is no evidence on the face of the Instrurnent of an intent or purpose
on the part of the vendor to accept the terms proposed by the vendee, and the
order itself does not show that the vendor had accepted or agreed to the
terms and conditions of the proposal. The so-called agreement was by its
terms and conditions absolutely unilateral, and extraneous evidence was not.
admissible to show that the terms and conditions of the proposal were
accepted by the vendor. Such acceptance was one of the terms and condi-
tions required by the statute to appear upon the face of the instrument.

“The petition and adjudication in bankruptcy in this case were filed in
December, 1910, As far as the Bankruptey Act is concerned, the right of the
trustee to the property in question is therefore governed by the amended act
(Act June 25, 1910, c. 412, § 8, 36 Stat. 840, amending section 47a (2) of the
Bankruptey Act (Act July 1, 1898, ¢. 541, 30 Stat, 557). That amendment pro-
vides: ‘And such trustees, as to all property in the custody or coming
into the custody of the bankruptey court, shall be * * * vested
with all the rights, remedies, and powers of a creditor holding a lien by legal
or equitable proceedings thereon.” Giving effect to the provisions of the
Bankruptey Act and the statute of the state of Washington, the court must
hold that the sale made by the petitioner, Purcell Safe Company, to the bank-
rupt, S. C. Osborn & Co., and S. C. Osborn, of the property described in the
contract, was an absolute and unconditional sale.”

This case was decided after the Washington court had held for
nearly a score of years that a chattel mortgage, not executed or record-
ed as provided by statute, was void as to subsequent creditors (Willa-
mette Casket Co. v. Cross Undertaking Co., 12 Wash. 190, 40 Pac.
729: Mendenhall v. Kratz, 14 Wash. 453, 44 Pac. 872; Hinchman v.
Point Defiance Ry. Co., 14 Wash. 361, 44 Pac. 867 ; Blumauer v. Clock,
24 Wash. 596, 64 Pac. 844, 85 Am. St. Rep. 966; Springer v. Ayer, 50
Wash. 642, 97 Pac. 774; and American Multigraph Sales Co. v. Jones,
58 Wash. 619, 109 Pac. 108), and the federal courts of this district
had followed such construction of the state court (Pacific State Bank
v. Coats, 205 Fed. 619, 123 C. C. A. 634, Ann. Cas. 1913E, 846). The .
Willamette Casket Co. v. Cross Undertaking Co., supra, was overruled
by the Washington court in Pacific Coast Biscuit Co. v. Perry, 77
Wash. 353, 137 Pac. 483, when it held that only subsequent lien credi-
tors could attack the validity of a chattel mortgage not filed within 10
days, and in Malmo v. W. R. & F. Co., supra, the state court held an
unrecorded conditional sale contract good as against a receiver repre-
senting subsequent general creditors, citing Pacific Coast Biscuit Co.
v. Perry, supra, and Heal v. Evans Creek Coal & Coke Co., 71 Wash.
225, 128 Pac. 211, and this was adhered to in Watson v. First Nation-
al Bank of Clarkston, 8 Wash. 65, 143 Pac. 451, and Secor v. Close,
145 Pac. 56. Malmo v. W. R. & F. Co., supra, was decided May 8,
1914, by department 2. On November 14, 1914, this same department,
in Jennings, Trustee, v. Frank Schwartz, 82 Wash. 209, 144 Pac. 39,
had the identical question in issue here before it, and held that the
memorandum of sale as set out in this case could not be considered, un-
der the law, as a conditional sale contract, and did not follow Malmo
v. W. R. & F. Co,, supra, or refer to it, and cited with approval from
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Worley v. Metropolitan Motor Car Co., 72 Wash. 243, 130 Pac. 107, as
foliows:

“‘Whatever the general rule may be as to priority between creditors, we
think this case must be decided by reference to the statute and that alone.
The provision that all conditional sales of personal property where the prop-
erty is placed in the possession of the vendee shall be absolute is equivalent
to the expression ‘shall be void,” that is, of no legal force or effect as to pur-
chasers, incumbrancers, and subsequent creditors in good faith, unless the
requirements of the statute are followed”

—and further cited First National Bank of Everett v. Wilcox, 72
Wash. 473, 130 Pac. 756, 131 Pac. 203, in which, “it was held that a
conditional sale contract was absolute as to subsequent creditors, where
the memorandum of the contract was not filed in the county of the resi-
dence of the vendee as such residence was stated in its articles of in-
corporation, although filed in the county where the property was de-
livered, and where the vendee had its mills and manufacturing plant,”
and at page 217 of 82 Wash,, at page 42 of 144 Pac., the court further
said :

“Tested by the more strict rule, we are clear that this memorandum was not
signed by the vendor within the meaning of the statute. The instrument
would appear no different on its face had it been prepared wholly by the ven-
dee without the knowledge or consent of the vendor. Whether it was signed
by the vendor or not was thus subject to dispute even as between the parties,
and tbe question could only be determined by an examination into their acts
and conduct. The rights of third persons should not be left to depend upon
such circumstances; as to them the instrument should he fair upon its face.
As this instrument is not thus fair, we hold the sale absolute as to subsequent
creditors in good faith.”

In the Jennings Case, supra, on August 23, 1912, the respondent
made a sale of personal property to the petitioner. The property was
delivered on the following day and within 10 days thereafter the ven-
dor of the property caused to be filed in the auditor’s office of the
county wherein the vendee resided a memorandum of the conditions
of the sale. The instrument was signed by the vendee, but was not
signed by the vendor. The vendee, after receiving the property, set
it up in his manufacturing plant. He thereafter made default in the
payments, and the vendor, upon default, entered the plant and took
possession of the property. Thereafter the vendee was adjudged bank-
rupt, and in due course the trustee in bankruptcy brought an action to
recover the property. The lower court denied the recovery, which
decision was reversed by the Supreme Court, and judgment for the
trustee directed. ) :

[2] In view of the confusion of fhe state decisions and the conten-
tion of the respective parties, both relying on state court decisions, we
examine the Bankruptcy Act as amended 1n 1910, and find that section
47, subd. (), cl. 2, supplementing the duties of the trustee in bankrupt-
cy, provides:

“And such trustees, as to all property in the custody or coming into the cus-
tody of the bankruptcy court, shall be deemed vested with all the rights, reme-
dies, and powers of a creditor holding a lien by lezal or equitable proceedings

thereon; and also, as to all property not in the custody of the bankruptcy
court, shall be deemed vested with all the rights, remedies, and powers of
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a judgment creditor holding an execution duly returned unsatisfled,” 36 Stat.
L. 840

—and from this we learn that the adjudication in bankruptcy created
a lien in favor of the trustee upon all property in the custody, or com-
ing into the custody, of the bankruptcy court. The status of the gen-
eral creditors by such act was changed, and by operation of law a lien
was created and established in favor of the trustee for the general
creditors, and superseded any rights theretofore existing in favor of
a conditional sale, a memorandum of which was not recorded pursuant
to section 3670, supra.

I think, under any view of the law, the decision of the referee must
be affirmed.

HARRISON v. MOYER, Warden.
(District Court, N. D. Georgia. February 25, 1915.)

1. CONSPIRACY &»43—INDICTMENT—STATUTE.

An indictment found by the grand jury of the District of Columbia,
which charges the defendant with conspiracy to obtain money by false
pretenses without charging any overt act, does not charge an offense under
Penal Code (Act March 4, 1909, c. 321) § 37, 35 Stat. 1096 (Comp. St. 1913,
§ 10201), making punishable by not more than two years’ imprisonment
a conspiracy to defraud the United States, where one or more of the
conspirators do any act to effect the object of the conspiracy, but charges
a common-law conspiracy, which is punishable under Code of Laws 1901
D. C. (Act March 3, 1901, c. 854, 31 Stat. 1337) § 910, providing for the pun-
jshment of criminal offenses, not covered by any section of the Code, by
imprisonment not to exceed five years. .

[Ed. Note.—For other cases, see Conspiracy, Cent. Dig. §§ 79, 80, 84-99;
Dec. Dig. €=43.]

2. CRIMINAL LAw &=10—OFFENSES—COMMON-LAW OQFFENSE IN DISTRICT OF
COLUMBIA.

Under Act Feb. 27, 1801, c. 15, 2 Stat. 103, accepting the cession of the
District of Columbia and continuing in force the laws of Maryland in that
District, the common law, both civil and criminal, was extended to that
District, and there may be common-law offenses against the United States
committed therein. )

[Ed. Note.—For other cases, see Criminal Law, Cent. Dig. § 8; Dec.
Dig. &=10.]"

3. Haneas CorrUS €&=»30—GROUNDS FOR RELIEF—ERROR.

Where the trial court imposed sentence under a statute which he deter-
mined to be applicable, error in that determination could be corrected only
by writ of error, not by habeas corpus proceedings.

[Ed. Note.—For other cases, see Habeas Corpus, Cent. Dig. § 25; Dec.
Dig. €&=30.]

Application for a writ of habeas corpus by John B. F. Harrison
against W. H. Moyer, Warden. Application denied.

Robert B. Troutman, of Atlanta, Ga., for petitioner.
John W. Henley, Asst. U. S. Atty., of Atlanta, Ga., for respondent.

NEWMAN, District Judge. John B. F. Harrison is confined in the
United States penitentiary at Atlanta, Ga., in this district, and applies
to this court for a writ of habeas corpus.

&==For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes
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[1] The copy of the indictment attached to the application for the
writ shows the indictment to have been as follows:

“The grand jurors of the United States of America, in and for the District
of Columbia aforesaid, upon their oath do present that one John B. F. Harri-
son and one William A. Marshall, each late of the District aforesaid, on the
twentieth day of January, in the year of our Lord one thousand nine hundred
and eleven, and at the District aforesaid, unlawfully, feloniously, and fraud-
ulently did combine, conspire,- confederate, and agree together, by divers
unlawful and fraudulent devices and contrivances, and by divers false pre-
tenses, unlawfully and feloniously to obtain from, and acquire to themselves
of and from one Edward C. Sears divers large sums of money, to wit, the
sum of nine hundred and fifty-five dollars in money, of the value of nine hun-
dred and fifty-five dollars, of the moneys of the said Edward C. Sears, and to
cheat and defraud him thereof, against the form of the statute in such case
made and provided, and against the peace and government of the said United
States.”

It further appears that the petitioner was tried by a jury in the Su-
preme Court of the District of Columbia on this indictment, and was
convicted on November 9, 1911, and on December 8, 1911, the peti-
tioner, Harrison, was again brought before the court, and was sen-
tenced to five years in the penitentiary to be designated by the Attor-
ney General of the United States, to take effect from the date of his
arrival in the penitentiary. Petitioner claims that the highest sentence
that could have been imposed upon him was two years in the peni-
tentiary. The question in the case arises in this way:

Under section 5440 of the Revised Statutes, now section 37 of the
federal Penal Code, it is provided that:

“If two or more persons conspire either to commit any offense against the
United States, or to defraud the United States in any manner or for any pur-
pose, and one or more of such parties do any act to effect the object of the

conspiracy, each of the parties to such conspiracy shall be fined not more than
ten thousand dollars, or imprisoned not more than two years, or both.”

The claim of the petitioner, as I understand it, is that this was the
law applicable to his offense. It will be perceived that in this indict-
ment no overt act was charged, so it cannot be that the petitioner was
indicted under section 37 of the federal Penal Code, because it would
have amounted to no indictment under that statute. Ryan v. United
States, 216 Fed. 13, 42, 132 C. C. A. 257; Hyde v. United States, 225
U. S. 347, 365, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 1914A,
614.

Section 910 of the Code of the District of Columbia, enacted by
Congress and approved March 3, 1901 (31 Stat. 1337), contains this
provision:

“Punishment for Offenses not Covered by Provisions of Code.—Whoever
shall be convicted of any criminal offense not covered by the provisions of any
section of this Code, or of any general law of the United States not locally
inapplicable in the District of Columbia, shall be punished by a fine not exceed-
ing one thousand dollars or by imprisonment for not more than five years, or
both.”

It seems clear that this petitioner was indicted, tried, convicted, and
sentenced for a common-law conspiracy. In Tyner v. United States,
23 App. D. C. 324, it is stated (sixth headnote):

224 F.—15
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“YWhile it is the general rule that there are no common-law offenses against
the United States, such rule does not apply to the District of Columbia (fol-
lowing De Forest v. United States, 11 App. D. C. 458); and the common law
being in force in the District of Columbia when Rev. Stat. U. S. § 5440 (U. S.
Comp. Stat. 1901, p. 3676), was enacted, which makes it an indictable offense
to conspire to commit any offense against or to defraud the United States'in
any manner and for any purpose, any common-law offense not repealed, super-
seded, or plainly inconsistent with existing legislation or necessarily obsolete
is an offense against the United States within the meaning of that section.”

[2] While it is well settled that there are no common-law offenses
against the United States, by the decisions of the Supreme Court
(United States v. Eaton, 144 U. S. 677, 687, 12 Sup. Ct. 764, 36 L.
Ed. 591) it is quite as well settled now, by the decisions of the Court
of Appeals of the District of Columbia, that this does not apply to the
District of Columbia (Tyner v. United States, supra). In the case of
De Forest v. United States, cited in the Tyner Case, supra, the Court
of Appeals of the District of Columbia deals with this question, and
the following is an extract from the opinion (11 App. D. C. 458, 464):

“The appellant’s last assignment of error is founded upon the refusal of
the trial court to allow the motion in arrest of judgment, which motion is
based upon the theory that the appellant’s offense was a common-law offense,
and not one made such by any statute of the United States, and that there
are no common-law offenses against the United States. And in support of this
position the case of United States v. Eaton, 144 U. S. 677 [12 Sup. Ct. 764, 36

- L. Ed. 591] and others are cited. In the case of United States v. Eaton, and
in the several other cases therein referred to, it is stated in very broad and
sweeping language, that ‘it is well-settled law that there are no common-law
offenses against the United States,” and yet it is perfectly apparent that the
statement is to be qualified with reference to the circumstances under which it
was made. As against the United States, regarded "as coextensive with the
federal Union of states and operating within the territorial limits of the states,

“ it is undoubtedly true that there are no common-law offenses; for the juris
diction there given to the United States by the federal, Constitution is dis-
tinetly and expressly restricted to the powers enumerated in the Constitution.
But the statement was not intended to have application to the District of-
Columbia. The question as to the authority of the United States in this Dis-
trict is not what power has been conferred upon it, but rather what power has
been inhibited to it. Subject to the limitations imposed by the Constitution
itself and by the spirit of our free institutions, the United States
have supreme and exclusive power over the District of Columbia, and they
are not limited to the governmental powers in the Constitution specifically
enumerated as defining their jurisdiction for the country at large. For
the District of Columbia it is competent for the Congress of the TUnited
States to declare that the common law is to be regarded as in force, and even
in the absence of express statutory enactment we should have to hold, in viéw
of the circumstances, that the common law in its entirety, both in its civil and
criminal branches, except in so far as it has been modified by statute or has
been found repugnant to our conditions, is in force in the District of Column-
bia. But we are not left to implication in that regard. At the time of the
cession of the territory of Colurabia by the state of Maryland to the federal
Union, its law, as well as that of the rest of the states, was the common law
of England, both civil and criminal, so far as that common law was suited to
our condition and was unaffected by statute., And with the common law the
state of Maryland had adopted a considerable part of the statute law of Eng-
land. When by the act of February 27, 1801 (2 Stat. 103), the Congress of the
United States finally accepted the cession and assumed jurisdiction over the -
ceded district, it was specifically provided ‘that the laws of the state of Mary-
land, as they now [then] exist, shall be and continue in force in that part
of the said District which was ceded by that state to the United States and by



HARRISON V. MOYER 227

them accepted.” This express enactment, if any such enactment was needed
at all, was amply sufficient to continue in force and to perpetuate to the pres-
ent day in the District of Columbia the common law of England as it existed
in Maryland at that time, with all the existing statute legislation of the state
and all the statute legislation of England that had been adopted by Maryland.
And upon that theory of the law we have been conducting our affairs for
nearly 100 years. It is very true that much of the criminal branch of our
common law has either become obsolete or has been obliterated by statutory
enactment upon the same subject. Nevertheless it is true that where it has
not heen repealed by express statutory provision, or modified by inconsistent
legislation, or where it has not become obsolete or unsuited to our republican
form of government, the common law of England in all its branches, both civil
and criminal, remains to-day the law of the District of Columbia, and it has
Leen repeatedly so held. See United States v. Watkins, 3 Cranch, C. C. 441
[Fed. Cas. No. 16,649]; United States v. Marshall, 6 Mackey, 84; United States
v. Hale, 4 Cranch,.C. C. 83 [Fed. Cas. No. 15,279]. The case of United States
v. Eaton, therefore, is not applicable to the District of Columbia, and was not
intended to be applicable to it. And we are of opinion that it was not within
the purview of that case to hold that there can be no common-law offenses
against the United States in the District of Columbia.”

In United States v. Watkins, 3 Cranch, C. C. 441, Fed. Cas. No.
16,649, it is said that:

“The Cireuit Court of the District of Columbia for the county of Washington
has jurisdiction of an offense committed in that county against the common
law of Maryland, adopted as the law of the United States for that county, by
the act of Congress of February 27, 1801 (2 Stat. 103), although that offense
may consist in the fraudulently obtaining of the money of the United States,
by an officer of the United States, by means of false pretenses. By the cession
of this part of the District to the United States by Maryland, all the state
prerogatives which Maryland enjoyed under the common law which she had
adopted, so far as concerned the ceded territory, passed to the United States.
All the power which Maryland had, by virtue of that common-law prerogative,
to punish, by indictment, oftenders against her sovereignty, and to protect that
sovereignty, as to this District, became vested in the United States. The
United States, therefore, have a criminal common-law jurisdiction in this
part of the District, and this court has a criminal common-law jurisdiction.”

[3] Of course it cannot be known here what was in the mind of
the court trying this case; but, if there be any law applicable to crim-
inal cases in the District of Columbia under which this indictment and
this conviction and sentence can be sustained, it is sufficient and should
be adopted and applied here in this application for a writ of habeas
corpus. No overt act being charged, the indictment must have been
framed under some law- which made conspiracy an offense without the
charge of an overt act. This would be true of the common law as it
exists in the District of Columbia under the authorities which have
been cited, and there being nothing in the Code of the District of
Columbia which specifically denounces a conspiracy to defraud as a
crime, punishment would be under section 910 of that Code, and that
provides for a maximum penalty of five years.

The court having imposed the sentence evidently under this section,
and having necessarily determined that it applied, even if there was er-
ror, it would be a matter that should have been corrected by writ of
error, and not by habeas corpus proceedings.

It appearing from the petition itself that the petitioner is not entitled
to the writ of habeas corpus, and no relief could be granted if the same
were issued, the application for the writ is denied.
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In re SMITH CONST. CO.
MICHAEL v. OREGON HOTEL CO. et al.
(District Court, N. D. Georgia. July 12, 1915.)
No. 478.

1. ProCESS &>119—SERVICE ON NONRESIDENTS—VALIDITY.

Nonresidents, who appeared by their agents in response to an order
of the referee in bankruptey in summary proceedings, may not while in
attendance on the court at the hearing, be served with process in another
suit; and service is not good, if taken advantage of promptly.

[Ed. Note.—For other cases, see Process, Cent. Dig. §§ 148, 149; Dec.
Dig. €=119.] :

2. BANRRUPTCY €=293—COURTS—J URISDICTION.

The United States District Court for a district of Georgia, adjudging
bankrupt a resident contractor, under contract to construct a building for
an owner residing in South Carolina, has no jurisdiction of an action at
law or suit in equity by the trustee in bankruptcy against the owner and
other nonresidents to determine the validity ¢f orders, given by the con-
tractor to nonresidents, on the owner, for the matter in controversy is
only what the owner owes for the completion of the work, and the court
is not in possession through its trustee of the res.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. §§ 411, 417;
Dec. Dig. €=293.]

3. BANKRUPTCY €=2293—COURTS—JURISDICTION.

The court has no jurisdiction as to residents merely holding claims
against the bankrupt contractor and having nothing belonging to the bank-
rupt, where all the persons interested in the performance of the contract
are not parties to the proceedings and cannot be made so, because outside
the jurisdiction.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. §§ 411, 417;
Dec. Dig. &293.] .

In Bankruptcy. In the matter of the Smith Construction Company,
a bankrupt. Bill by Max Michael, trustee in bankruptcy, against the -
Oregon Hotel Company and others. Pleas to jurisdiction sustained,
and case dismissed.

Lamar C. Rucker, of Athens, Ga., for trustee.

John J. & Roy M. Strickland, of Athens, Ga., Bomar & Osborne,
of Spartanburg, S. C., and Grier, Park & Nicholson, of Greenwood,
S. C., for defendants.

NEWMAN, District Judge.. This is a bill in equity, brought by
Max Michael, as trustee for the Smith Construction Company, against
the defendants named therein, all of whom, except the Athens Engi-
neering Company, of Athens, Ga., and the Commercial Bank, of
Athens, Ga., are citizens and nonresidents of the district and of the
state.

It appears that the Smith Construction Company, when it was ad-
judged an involuntary bankrupt in the United States District Court
for the Northern District of Georgia, Eastern Division, had a con-
tract to build a hotel for the Oregon Hotel Company, of Greenwood,

@=For other cases see same topic & KEY-NUMBER in all Xey-Numbered Digests & Indexes



IN RE SMITH CONST. CO. 229

S. C., and the building was not completed when bankruptcy occurred.
The Smith Construction Company and the Oregon Hotel Company
had agreed for certain subcontractors on the building and the bank
at Greenwood, S. C., to be paid by the Oregon Hotel Company; that.
is, the subcontractors were to be paid after completing their work and
as estimates were furnished and agreed to by the Smith Construction
Company for the work begun by them on the hotel, and the bank for
certain moneys advanced by it for the completion of the hotel.

This bill is filed, apparently, upon the assumption, and with allega-
tions pertinent thereto, that the Smith Construction Company, at the
time the bankruptcy proceeding was filed, was in actual possession
of the Oregon Hotel, at Greenwaod, S. C., and that the possession
and control of the property vested in the court of bankruptcy, and
therefore the receiver and trustee in bankruptcy had a right to the
possession and control of the property. It is alleged that there was
reserved by the Oregon Hotel Company, as against the Smith Con-
struction Company, 15 per cent. of the amount due on estimates for
work and material at each period that the architect furnished such
estimates during the progress of the building. It is further alleged
that there was due $1,000, or other such sum, at the time of the bank-
ruptcy, to complete the work, and that something like $20,000 was
due the Smith Construction Company. It is then alleged that the
bankrupt had subcontracts with the W. J. Snead Lumber Company,
the Taffoli & Marus Marble & Tile Company, and the Athens Engi-
neering Company, and gave to the said subcontractors during the
course and progress of the work certain orders on the funds held by
the Oregon Hotel Company, upon condition that the orders should
be paid out of such fund when the holders of such orders had com-
pleted their subcontracts in accordance with the terms and specifica-
tions thereof. It is further alleged that the National Loan & Ex-
change Bank of Greenwood, S. C., held drafts and orders signed by
the bankrupt on the fund held by the Oregon Hotel Company, which
drafts and orders were given within four months of the filing of the
petition in bankruptcy and at the time the bankrupt was insolvent, etc.
It is then alleged that the orders given to the National Loan & Ex-
change Bank to W. J. Snead Lumber Company, to Taffoli & Marus
Marble & Tile Company, to the Athens Engineering Company, and
the transfer and assignment made to the Commercial Bank of Athens,
were given within four months of the filing of the bankruptcy pro-
cecding, and were therefore preférences. It is again alleged that the
hotel property was in the physical and actual possession of the bank-
rupt when the bankruptcy occurred, and, further, that the Hotel Com-
pany was the holder of $20,000, on which said liens should be mar-
shaled, and by decree paid.

The trustee then prays that, inasmuch as he has no adequate rem-

.edy, except in a court of equity, subpcenas issue against the Oregon
Hotel Company, the National Loan & Exchange Bank, the W. J.
Snead Lumber Company, Taffoli & Marus Marble & Tile Company,
the Greenwood Hardware Company, J. D. Linton, Athens Engineer-
ing Company, and Commercial Bank of Athens, commanding them
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to appear, and, waiving answer under oath, he prays, also, that the
liens, if any, that these various parties named have on the Oregon
Hotel Company be marshaled against the fund, and that hearing be
. had of the respective contentions between the petitioner and the said
subcontractors, and an accounting be had between them, and that the
drafts and orders given to said subcontractors be required by the
holder thereof, to wit, the Oregon Hotel Company to be surrendered
into court to be canceled, and that an accounting be had, with a state-
ment of their accounts against the Oregon Hotel Company, and that
the fund held by the Oregon Hotel Company shall be disbursed un-
der the order of the court.

There is a plea to the jurisdiction in all of these cases, and answers
by various defendants; but the first question to be considered in the
case is the jurisdiction of the court.

[1] Confessedly all of these parties, except those named living in
Athens, Ga., are not within the, jurisdiction of the court. Some of
the parties named were served in this way: The referee in bankruptcy
at Athens issued an order in a summary proceeding requiring these
parties to appear before him and show cause why the funds should
not be paid in by the Oregon Hotel Company to the trustee in bank-
ruptcy and distributed according to law. Some of the parties, by their
agents, appeared in response to this order of the referee at Athens,
and while in attendance on the court at the hearing in the summary
proceeding were served with process in the present case. These par-
ties, as stated, live in other states, South Carolina and North Carolina,
and were served in the way just stated, while they were away from
home and attending court on an order of the referee in this district.
Such service is not good, if taken advantage of promptly, as it has
been here, and it will be so held. Of course, their rights might be
waived by failing to object to the service and otherwise making a
general appearance; but, without this, this court, in my opinion, has
no jurisdiction of these nonresident parties.

[2] There is no ground whatever for the proceeding, except upon
the theory that the court, through its trustee, was in possession of cer-
tain res, and there is no res here. It is not a suit at all to recover
the real estate. It is nothing but a simple suit to recover from the
Oregon Hotel Company, and apparently to have this court to deter-
mine that the orders given by the Smith Construction Company to
various parties on the Oregon Hotel Company were invalid, and there-
fore the money should be paid in to this court. The matter in con-
troversy, if there be a matter actually in controversy, is what the
Oregon Hotel Company owes for the completion of the building. Tt
is clear that all of this is covered by the orders given to these various
people on the Oregon Hotel Company and accepted by that company.

These parties, the W. J. Snead Lumber Company, the National
Loan & Exchange Bank of Greenwood, S. C., Taffoli & Marus Marble
& Tile Company, of Charlotte, N. C., and the Oregon Hotel Com-
pany, 6f Greenwood, S. C., have all filed pleas raising the question of
the jurisdiction of the court, and objecting to the jurisdiction of the
court. I think their pleas must be sustained. The jurisdiction here
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as a court of equity is challenged in the pleas; but that it is unneces-
sary to consider, for, whether the suit be at law or in equity, it is
not within the jurisdiction of the court.

[3] So far as the parties living in Georgia are concerned, I see
no reason whatever for proceeding here against them, for they are
persons holding claims against the bankrupt estate. They have noth-
ing at all belonging to the bankrupt estate, and unless the Oregon Ho-
tel Company and the other parties can be brought in, and the matter
determined as between all of the parties, the court would have no
jurisdiction as to the Georgia parties in this proceeding. .

All pleas to the jurisdiction must be sustained, and. the case must
be dismissed.

CARLISLE v. SMITH et al.
(Distriet Court, N. D. Georgia. March 22, 1915.))
No. 10.

1. EQUuiTY &=359—VOLUNTARY Di1sMISSAL—RIGHT TO DisMiss. .

Where defendants had filed no cross-bill, and had asked for no affirma-
tive relief, and could have obtained no relief, except a decree dismissing
the bill, plaintiff had a right to dismiss his bill without prejudice while
the suit was pending on exceptions to the report of a special master,
especially as plaintiff offered to stipulate that any evidence taken
might be used by any of the defendants in any other suit then pend-
ing or thereafter brought, since, while such a dismissal will -not be
allowed where defendants’ rights will be prejudiced, the mere hardship
and annoyance of defending another suit does not justify the denial of
the motion.

[Ed. Note.—For other cases, see Equity, Cent. Dig. §§ 749-755; Dec.
Dig. ¢&=359.]

2. BQUuIiTY &=359—VOLUNTARY DIsSMISSAL—NECESSITY OF SPECIFYING THAT
DisMISSAL 18 WITHOUT PREJUDICE.

Where plaintiff voluntarily dismisses a suit, without expressing in the
order of dismissal that it is without prejudice, the dismissal will be re-
garded as on the merits.

[Ed. Note.—For other cases, see Equity, Cent. Dig. §§ 749-755; Dec.
Dig. €=359.]

3. EQUITY &=359—VOLUNTARY DIsMIsSAL—CONDITIONS—PAYMENT OF CoOSIA.

A plaintiff, voluntarily dismissing a bill in equity, will be required to
pay all costs that have accrued in the case.

[Ed. Note—For other cases, see Equity, Cent. Dig. §§ 749-755; Dec.
Dig. ¢=359.]

In Equity. Suit by W. A. Carlisle against C. Elmer Smith and oth-
ers. On motion to dismiss by plaintiff. Motion granted.

See, also, 200 Fed. 268.

Anderson & Rountree, of Atlanta, Ga., for plaintiff.

H. H. Dean, of Gainesville, Ga., and Robert C. & Philip H. Alston,
of Atlanta, Ga., for defendants.

NEWMAN, District Judge. This is a motion made by the plain-
tiff to dismiss a bill filed in this court. The case in which the bill was
filed has gone through these stages:

@&=>For other cases see same toplc & KEY-NUMBER in all Key-Numbered Digests & Indexes
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[1] In the first place it was removed from the state court to this
court by the nonresident defendants. At the time of the removal there
was in the case a temporary restraining order. The case was first
heard on an application for an injunction pendente lite. After hear-
ing, this was denied. There was a demurrer to the bill, which was
overruled. The case was then referred to a special master, who heard
testimony and drafted a report, and served copy of same on counsel.
Exceptions were thereupon filed before him, which were overruled by
the master, and the report of the master was filed in the court. Ex-
ceptions to this report were filed, and the case was pending for
hearing on these exceptions when the motion to dismiss was made by
the plaintiff:

The defendants objected to the dismissal, and shortly after the filing
of the motion to dismiss in the clerk’s office they filed these objections
and what they call a “cross-bill.” It must be determined now, in view
of the situation of the case and what has occurred in it, whether the
plaintiff has a right to dismiss.

Perhaps as satisfactory a statement of when a plaintiff may or may
not dismiss a case in equity as can be found is stated by Judge Taft
in City of Detroit v. Detroit City Ry. Co. et al. (C. C.) 55 Fed. 569, as
follows:

“The motion to dismiss presents a question of equity practice which is not
as clearly settled as could be desired. It seems hardly fair that after a case
has been got ready for hearing, and the defendant has gone to the expense
of a full preparation, the complainant may deprive the defendant of" the
benefit of all that preparation by a dismissal, under which he reserves full
power to harass him by bringing a new bill when he shall choose to do so, on
the simple condition that he pay the costs, which are so notoriously inade-
quate to compensate defendant for his actual expenditures. In England, since
1845, the rule has been, by virtue of an order in chancery, that a dismissal of
a bill after a cause'fs set for hearing is on the merits and must be a bar to
the bringing of another bill. General Ordinance No. 117; Mayor, etc.,, of
Liverpool v. Chorley Waterworks Co., 2 De Gex, M. & G. 852; In re Orrell
Colliery & Fire Brick Co., 12 Ch. Div. 681, 682. The equity ruies of the
United States Supreme Court, adopting the practice of the High Court of
Chancery of England, were published in 1842, and it follows, therefore, that
the equity practice in this regard of the federal courts continues to be that
prevailing in the English Chancery Courts before the new rule was promul-
gated, in 1845. Badger v. Badger, 1 Cliff. 237 [Fed. Cas. No. 717]; Stevens v.
The Railroads [C. C.] 4 Fed. 97; Western Union Tel. Co. v. American Bell
Tel. Co. [C. C.] 50 Fed. 662.

“It is very clear, from an examination of the authorities, English and
American, that the right of a complainant to dismiss his bill without preju-
dice, on payment of costs, was, of course, excepted in certain cases. Chicago
& A. R. Co. v. Union Rolling Mill Co., 109 U. S. 702, 3 Sup. Ct. 594 [27 L.
Ed. 1081]. The exception was where a dismissal of the bill would prejudice
the defendants in some other way than by the mere prospect of being har-
assed and vexed by future litigation of the same kind. The exceptions are
as broadly and clearly stated as anywhere by Chancellor Harper, of South
Carolina, in the case of Bank v. Rose, 1 Rich. Eq. 294, as follows: .

“‘Harper, Ch. The general rule is, as contended for, that the plaintiff at
any time before decree, perhaps before the hearing, may dismiss his bill as of
course upon the payment of costs; but certainly it cannot be said that the
rule is without exception. The exception, stated in general terms, is that it
is within the discretion of the cour