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JUDGES

OF THB

UNITED STATES CIRCUIT COURTS OF APPEALS
AND THE DISTRICT COURTS

FIRST CIRCUIT

Hon. OLIVER WENDELL HOLMES, Circuit Justice..........ccceueese.. Washington, D. C.
Hon. WILLIAM L. PUTNAM, Circuit Judge......... «+«..Portland, Me,
Hon. FREDERIC DODGE, Circuit Judge.. ...Boston, Mass,
Hon. GEO. H. BINGHAM, Circuit Judge ... ...Concord, N. H.
Hon. MARTIN A. KNAPP, Circuit Judge........ ..New York, N. Y.
Hon., CLARENCE HALE, District Judge, Maine......c0cu0enee «+s..Portland, Me.
Hon. JAS.'M. MORTON, Jr., District Judge, Massachusetts..... ...Boston, Mass.
Hon. EDGAR ALDRICH, District Judge, New Hampshire...... ...Littleton, N. H.
Hon. ARTHUR L. BROWN, District Judge, Rhode Island.......secee,,....Providence, R. 1.

SECOND CIRCUIT

Hon. CHARLES BE. HUGHES, Circuit Justice......coevveeeeecscsessescess. Washington, D. C.
Hop. E. HENRY LACOMBE, Circuit Judge.. eeseassssase . New York, N. Y.
Hon. ALFRED C. COXE, Clircuit Judge... ..«New York, N. Y.
Hon. HENRY G. WARD, Circuit Judge.......... ...New York, N. Y.
Hon. HENRY WADE ROGERS, Circuit Judge ...... .New Haven, Conn.
Hon. EDWIN S. THOMAS, District Judge, Connecticut....... ..New Haven, Conn.
Hon. THOMAS 1. CHATFIELD, District Judge, E. D. New York.............Brooklyn, N. Y.
Hon. VAN VECHTEN VEEDER, District Judge, E. D. New York.......Brooklyn, N, Y.
tHon. GEORGE W. RAY, District Judge, N. D. New York............ .Norwich, N. Y.
Hon. CHARLES M. HOUGH, District Judge, 8, D. New York. .New York, N. Y.
Hon. LEARNED HAND, District Judge, S. D. New York ..... ...New York, N, Y.
Hon. JULIUS M. MAYER, District Judge, S. D. New York.. .....New York, N, Y.
Hon. JOHN R. HAZEL, District Judge, W. D. New YorK....... sesssssvsBuffalo, N, Y.
Hon. JAMES L. MARTIN, District Judge, Vermont......ccceevesssssvssensses. Brattieboro, Vt.

THIRD CIRCUIT

Hon. MAHLON PITNEY, Clrcult JustiCo...cseeeesee sececcnecccrannsees.. Washington, D. C.
Hon. GEORGE GRAY, Circult Judge.....cccoue .Wilmington, Del.
Hon. JOSEPH BUFFINGTON, Circult Judge.. ..Pittsburg, Pa.
° Hon. JOHN B. McPHERSON, Circuit Judge..ceeauue vroals .Philadelphia, Pa.
Hon. EDWARD G. BRADFORD, District Judge, Delaware. .....Wilmington, Del.
Hon. THOS. G. HAIGHT, District Judge, New Jersey... ..Jersey City, N. J.
Hon. JOHN RELLSTAB, District Judge, New Jersey.......c..... .......Trenton, N, J.
Hon. JAMES B. HOLLAND, District Judge, E. D. Pennsylvania! .Philadelphia, Pa.
Hon. OLIVER B. DICKINSON, District Judge, E. D. Pennsylvania? ....~Philadelphia, Pa.
Hon. J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvania.. Philadelphia, Pa.
Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvania................Sunbury, Pa.
Hon. JAMES 8. YOUNG, District Judge, W. D. Pennsylvania®...cceeees .Pittsburg, Pa.
Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania....c.... ees...Pittsburg, Pa.

1 Died April 24, 1914. % Appointed April 28, 1914. 8 Died February 25, 1914.
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FOURTH CIRCUIT

EDWARD D. WHITB, Circuit JustiCe..cseeeesssstorssscsecssasesse.. Washington, -D. G
JETER C. PRITCHARD, Circuit Judge.. ..Asheville, N. C.
CHAS. A. WOODS, Circuit Judge .......cie00ee +e...Marion, 8. C.
JOHN C. ROSE, District Judge, Maryland... seseeeecvrercocnsoecsses.Baltimore, Md.
HENRY G. CONNOR, District Judge, E. D. North Carolina..............Wilson, N. C.
JAMES E. BOYD, District Judge, W. D. North Carolina.............Greensboro, N. C.
HENRY A. MIDDLETON SMITH, District Judge, E.and W, D. 8. C..Charleston, S. C.
EDMUND WADDILL, Jr., District Judge, B. D. Virginia.............Richmond, Va.
HENRY CLAY McDOWELL, District Judge, W. D. Virginia.. «..Lynchburg, Va.
ALSTON G. DAYTON, District Judge, N. D. West Virginia....ces.....Philippi, W. Va,
BENJAMIN F. KELLER, District Judge, S. D, West Virginia......Charleston, W. Va.

FIFTH CIRCUIT

JOSEFH R. LAMAR, Circuit Justice...ccieeerssecorecesccsecereesss.. Washington, D, C.
DON A. PARDEE, Circuit Judge...... sessssssseasssnesassaassersocAtlanta, Ga.
A, P, McCORMICK, Circuit Judge.. vesssWaco, Tex.
DAVID D. SHELBY, Circuit Judge....c..evvnreeeerenicescnnnccssvases. . Huntsville, Ala.
THOMAS Q. JONES, District Judge, N. and M. D. Alabama¥ .......Montgomery, Ala.
HENRY D. CLAYTON, District Judge, N. and M. D. Alabama’ ...Montgomery, Ala.
WM. I. GRUBB, District Judge, N. D. Alabama..... tisessssssessses . Birmingham, Ala.
HARRY T. TOULMIN, District Judge, S. D. Alabama. ...Mobile, Ala.
WM. B. SHEPPARD, District Judge, N. D. Florida....... «....Pensacola, Fla.,
RHYDON M. CALL, District Judge, S. D. Florida...... ..Jacksonville, Fla.
WILLIAM T. NEWMAN, District Judge, N. D. Georgia.. .Atlanta, Ga.
EMORY SPEER, District Judge, S. D. Georgia......... .ees..Macon, Ga.
RUFUS E. FOSTER, District Judge, E. D. Louisiana. New Orleans, La.
ALECK BOARMAN, District Judge, W. D. Louislana......c.sce ...Shreveport; La.
HENRY C. NILES, District Judge, N. and S. D. Mississippi... ..Kosciusko, Miss.
GORDON RUSSELL, District Judge, E. D. Texas....vseeees ...Sherman, Tex.
EDWARD R. MEEK, District Judge, N. D. Texas.... ...Dallag, Tex.
WALLER T. BURNS, District Judge, S. D. Texas... Houston, Tex.
THOMAS S. MAXEY, District Judge, W. D. TeXa8,.cisstcessssssessessssAustin, Tex.

SIXTH CIRCUIT

WILLIAM R. DAY, Circuit Justice.......cceveeveriiscecescensesss. Washington, D. C.
JOHN W. WARRINGTON, Circuit Judge.... .....Cincinnati, Ohlo.
LOYAL E. KNAPPEN, Circuit Judge..... ...Grand Rapids, Mich.
ARTHUR C. DENISON, Circuit Judge... .. Grand Rapids, Mich.
ANDREW M. J. COCHRAN, District Judge, E..D. Kentucky ceesscoMaysville, 'Ky.
WALTER EVANS, District Judge, W. D] KentucKy....ceveeveess .Louisville, Ky.
ARTHUR J. TUTTLE, District Judge, E. D. Michigan... ....Detroit, Mich.
CLARENCE W. SESSIONS, District Judge, W. D. Mlchig'an........Muskegon, Mich.
JOHN M. KILLITS, District Judge, N. D. Ohi0.cecuseececasnes «eevsssToledo, Ohlo.
WM. L. DAY, District Judge, N. D. Ohi0.....cvecevecrcnncen ..Cleveland, Ohio.
HOWARD C. HOLLISTER, District Judge, 8. D. Ohtfo....... .Cincinnati, Ohio.
JOHN E. SATER, District Judge, S. D. Ohi0..sceveiracaroscnaceas ..Columbus, Ohlo.
EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee....Knoxville, Tenn.
JOHN E. McCALL, District Judge, W. D, TeRDES8€C....evsssessesresssMemphis, Tenn.

sesavene

. SEVENTH CIRCUIT

HORACE H. LURTON, Circuit Justice..cceeeus svvenecnnneinseee...Washington, D. C.
FRANCIS E. BAKER, Circuit Judge... «ses...Goshen, Ind.
WILLIAM H. SEAMAN, Circuit Judge..... sesesess.Sheboygan, Wis.
CHRISTIAN C. KOHLSAAT, Circuit Judge.. +ee0..Chicago, 111,
JULIAN W. MACK, Circult Judge ..oeesesesssscssencossencrsccssasanesssss..Chicago, Il

4 Died April 28, 1914. ¢ Appointed May 2, 1914,
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JUDGES OF THE COURTS Yl
KENESAW M. LANDIS, District Judge, N. D. IIlinols...ccsceee0es00ee...Chicago, Il
GEORGE A. CARPENTER, District Judge, N. D. 1llinois. .Chicago, Ill.
FRANCIS M. WRIGHT, District Judge, E. D. 111iRol8...c000v0esceee ..Urbana, Il
J. OTIS HUMPRHEY, District Judge, S. D. Illinois.... ....Springfleld, Ill.
ALBERT B. ANDERSON, District Judge, Indiana........veuvee .Indianapolis, Ind.
FERDINAND A. GEIGER, District Judge, E. D. Wisconsin ...Milwaukee, Wis.
ARTHUR L. SANBORN, District Judge, W. D, WisCODSin sseeseessesss. . Madison, Wis.

EIGHTH CIRCUIT

WILLIS VAN DEVANTER, Circuit Justice....ccoceeieercessssesse.. Washington, D. C.
WALTER H. SANBORN, Circuit JUudge...cccceecvoenes «ee...St. Paul, Minn,
WILLIAM C. HOOK, Circuit Judge....ccivvevemsane .Leavenworth, Kan.
ELMER B. ADAMS, Circuit Judge.... ceesenssssssssccsserscesesss St Louls, Mo.
WALTER 1. SMITH, Circuit Judge... .Council Bluffs, Iowa.
+es..Sioux Falls, 8. D,
..Little Rock, Ark.

JACOB TRIEBER, District Judge, E. D. Arkansas..
F. A. YOUMANS, District Judge, W. D. Arkansas.. ..Ft, Smith, Ark.
ROBERT E. LEWIS, District Judge, Colorado...... ....Denver, Colo.
HENRY THOMAS REED, District Judge, N. D. IoWa.....cve00vceees.....Cresco, Iowa,
SMITH McPHERSON, District Judge, 8. D, IoWa....cccseneeasceeresss..Red Odk, Iowa.
JOHN C. POLLOCK, District Judge, Kansas...ceevaeecennss .Kansas City, Kan.
CHAS. A. WILLARD, District Judge, Minnesota®............ ..Minneapolis, Minn,
WILBUR F. BOOTH, District Judge, Minnesota’eescesssecssesssss. Minneapolis, Minn.
PAGE MORRIS, District Judge, Minnesota......... «sses.Duluth, Minn,
DAVID P. DYER, District Judge, E. D. Missouri....ccscceesrececenscess..St. Louis, Mo.
ARBA 8. VAN VALKENBURGH, District Judge, W. D. Missouri..Kansas City, Mo.
W. H. MUNGER, District Judge, Nebraska.....eeeveesssnvessercveosnssss..Omaha, Neb.
THOMAS C. MUNGER, District Judge, Nebraska.. «sss..Lincoln, Neb.
WM. H. POPE, District Judge, New Mexico......... .Santa Fé, N. M.
CHARLES F. AMIDON, District Judge, North Dakota.. «ss..Fargo, N, D.
RALPH E. CAMPBELL, District Judge, BE. D. Oklahoma ..Muskogee, Okl.
JOHN H. COTTERAL, District Judge, W. D. Oklahoma....ccsveosesq...Guthrie, Okl
JAMES D. ELLIOTT, District Judge, South Dakota.... esse..Sioux Falils, 8. D.
JOHN A. MARSHALL, District Judge, Utah...cecceee .Salt Lake City, Utah.
JOHN A. RINER, District Judge, Wyoming... ...Cheyenne, Wyo.

NINTH CIRCUIT

JOSEPH McKENNA, Circuit Justice.....ccerurenes
WILLIAM B. GILBERT, Circuit Judge.
ERSKINE M. ROSS, Clrcuit Judge....cceeeeee
WM. W. MORROW, Circuit Judge....ceveeeee
WM. H. HUNT, Circuit Judge ....c.ocvuevenens
WM. H. SAWTELLE, District Judge, Arizona............ esesess..Tuscon, Ariz.
OLIN WELLBORN, District Judge, 8. D. California... ..Los Angeles, Cal.
WM. C. VAN FLERBT, District Judge, N. D. California .8an Francisco, Cal.
MAURICE T. DOOLING, District Judge, N. D. California.. San Francisco, Cal.
FRANK 8. DIETRICH, District Judge, Idaho...ccevcveesesaconscsesess.... Bolse, Idaho.
GEOQ. M. BOURQUIN, District Judge, Montaba.......... vesee....Butte, Mont.
EDWARD 8. FARRINGTON, District Judge, Nevada... .Carson City, Nev.
CHARLES E. WOLVERTON, District Judge, Oregon.. ...Portland, Or.
ROBERT 8. BEAN, District Judge, Oregon.........cee0ese ...Portland, Or.
FRANK H, RUDKIN, District Judge, B. D, Washington....... .8pokane, Wash.
EDWARD B. CUSHMAN, District Judge, W. D. Washington. Seattle, Wash.
JEREMIAH NETERER, District Judge, W. D. Washington.......... ..Seattle, Wash.

Washington, D. C.
«sse..Portland, Or.
..Los Angeles, Cal.
..San Francisco, Cal.
ess.s...Helena, Mont,

¢ Died March 13, 1914, 7 Appointed May 4, 1914,
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CASES

ARGUED AND DETERMINED

IN THE

UNITED STATES CIRCUIT COURTS OF APPEALS
AND THE DISTRICT COURTS

RAILWAY MAIL ASS'N v. MOSELEY et al.
(Circuit Court of Appeals, Sixth Circuit. February 11, 1914))
No. 2382.

1. INSUBANCE (§ 668*)—ACTIONS ON POLICIES—QUESTIONS FOR JURY.

In an action on a policy, insuring against sudden or violent death from
external causes not the result of the member’s own vicious conduct, evi-
dence held to make a question for the jury as to whether insured was as-
saulted by an officer and shot while fleeing to save his life, and hence
the direction of a verdict for the insurer was properly denied, even if
the insurer would not be liable if insured assaulted the officer and was
shot by the officer for the purpose of avenging himself.

[Ed. Note.—For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-
1770; Dec. Dig. § 668.%]

2. INSURANCE (§ 146%)—CONSTRUCTION—CONSTRUING AGAINST INSURER.
A policy, insuring against sudden violent death from external causes
“not the result of the members’ own vicious conduct,” was ambiguous and
susceptible of more than one construction, and should therefore be con-
strued more strongly against the insurer.
[Ed. Note.—For other cases, see Insurance, Cent. Dig. §§ 292, 294-208;
Dec. Dig. § 146.*]

8. HOMICIDE (§ 105*)—JUsTIFIABLE HoMICIDE—KILLING WHILE MAKING AR-
REST OR PREVENTING ESCAPE. :
Under some circumstances a police officer in whose presence a criminal
act is committed may pursue the offender if the offense is a, felony, and
kill him if he cannot otherwise take him, but he may not kill the offender
if the offense is a misdemeanor.
[Ed. Note.—For other cases, see Homicide, Cent. Dig. § 135; Dec. Dig. §
105.*]

4.' INSURANCE (§ 455%)—L1FE INSURANCE—DEATH CAUSED BY VIcious CON-
DUCT. -

If the holder of a policy insuring against sudden violent death from ex-
ternal causes not the result of the member’s own vicious conduct shot a
police officer and fled from arrest and could not be otherwise taken, a
killing by the officer while he was so fleeing was justifiable and the dl-
rect and proximate result of insured’s vicious conduct.

[Ed. Note.—For other cases, see Insurance, Cent. Dig. §§ 1166-1169;
Dec. Dig. § 455.*]

sFor other cases see same topic & § NUMBER In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
211 F.—1
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5. INSURANCE (§ 455%*)—LiFE INSURANCE—DEATH CAUSED BY Vicrous COX-
DUCT.

If the holder of a policy, insuring against sudden violent death from
external causes not the result of the member’s own vicious conduct, shot
a police officer and fled and was pursued by the officer and shot, not for
the purpose of arresting him or preventing his escape, but to avenge his
own injury, the death was not the direct and proximate result of in-
sured’s vicious conduct, and the insurer was liable; and hence the court
properly so charged, and properly refused to charge that if insured came
to his death by being shot by the officer, whom he had previously shot
without provocation, to find for defendant.

{Ed. Note.—For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dee.
Dig. § 455.%1 °

6. TRIAL (§ 255%)—INSTRUCTIONS—NECESSITY OF REQUESTS.

In an action on a policy, insuring against sudden violent death from
external causes not the result of the member’s own vicious conduct, where
it was not an unnatural implication from the testimony of the officer who
shot insured tbat insured, after firing one shot at the officer, did not at-
tempt to keep up the fight until he had been pursued by the officer for
at least 600 feet, the failure of the court to hypothesize the theory of a
continued cross-fire and running fight following the first shot, and the
theory of self-defense, was not error, where no instructions on these
theories were requested.

52[5})%d']N°te ~—For other cases, see Trial, Cent. Dig. §§ 627-641; Dec. Dig.

In Error to the District Court of the United States for the Western
District of Tennessee; Jno. E. McCall, Judge.

Action by Mollie Moseley and others against the Railway Mail As-
sociation. Judgment for plaintiffs, and defendant brings error. Af-
firmed.

C. L. Marsilliot and Walter C. Chandler, both of Memphis, Tenn
for plaintiff in error.
Bell, Terry & Bell, of Memphis, Tenn., for defendants in error.

Before KNAPPEN and DENISON, Circuit ]udges, and HOL-
LISTER District Judge.

HOLLISTER, District Judge. This case involves the construc-
tion of a clause in a contract of insurance, issued by Railway Mail As-
sociation, plaintiff in error, to Emmett F. Moseley, a railway mail clerk
at Memphis, Tenn., by which it was agreed, among other things, that
if the insured should receive bodily injuries, resulting in death from
such injuries alone, within 180 days therefrom, during the continuance
of the insurance, through external, violent, and accidental means, the
defendant would pay his sisters, the defendants in error, $4,000, less
such sum as might have been paid as weekly indemnity during the
disability that caused his death.

The clause in question defines accidental death:

“Accidental death shall be construed to be either sudden, violent death
from external causes not the result of the members’ own vicious conduct, or

death within one hundred and eighty days from injuries received by accident
alone.”

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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Moseley was a colored man of nearly white complexion. While the
insurance was in force, he was shot and instantly killed at Memphis
by Burns, a police officer of that city.

To the declaration in the suit below, brought by Moseley’s sisters,
the defendant interposed the plea: ‘

“That said Emmett Moseley lost his life on or about the 22d day of August,
1911, as the direct and proximate result of his own vicious, violent, and in-
temperate conduct,-in that late in ‘the evening on said date said Emmett
Moseley, while committing an unlawful trespass upon private property in
the city of Memphis, Tenn., was ordered off of said property in a quiet and
peaceable manner by a regularly constituted police officer of the city of
Memphis, who was in charge of said property; that said Moseley, being then
and there engaged in another violation of the law, to wit, in caiTying a con-
cealed, dangerous weapon, a pistol, without any reason or provocation, there
and then committed a murderous assault upon said police officer by shooting
said police officer with said pistol, whereupon said police officer in defense
of his life shot and killed said Moseley, all in express violation of the terms
and conditions of the policy sued on in this cause.”

The jury brought in a verdict for the plaintiffs in the full amount
of the policy and interest, for which judgment was rendered with
costs. .
The errors assigned, including the refusal of the court to grant de-
fendant’s motion made at the close of all of the testimony to instruct
the jury to find for the defendant, all relate to the construction put
by the court, under the testimony in the case, upon the clause in the
contract defining accidental death.

[1] That Moseley’s death was sudden and violent from a pistol shot
at the hands of Burns was not disputed; and the questions weré
whether or not Moseley had been guilty of vicious conduct, and, if
so, whether or not his death was the direct and proximate result
thereof. , '

Burns testified :

“Well, at five minutes after 9, on August 22, 1911, I wént through the Dan
Shea Boiler Works, one of my customers or clients, to see that their prop-
erty was all right, and we bave an electric patrol system—an electric box—
four boxes located at various points in the building; the first box is on the
corner of Washington, and I went to that box first and pulled that box first
and went from there to the second, and intended to pull it, and when I got
almost to it, I saw a man standing up, and a woman laying down, and I
flashed my lamp, and I told them to get out of there, and this woman got up
and preceded me; I didn’t intend to make any arrest, or anything, but in-
tended to flash on the lamp to show them the way out; I told this man that
I was an officer, and if I caught him around there any more, I would arrest
him, and when we got out to the road—that is, to the road going to the rail-
road that is between the office and the boiler shops, why, I heard a shot and
felt something strike me in the back, although I felt no pain, although I
could feel the blood running down, and this man T had seen a minute before,
he ran around to Poplar street depot, and I grabbed my pistol—as soon as I
could get it—I grabbed my pistol out and fired a shot at him, and missed
him; in the meantime, he ran towards the depot, and I ran after him as
quick as I could; I couldn’t shoot for the number of railroad men there, and
when I got down about on a line with the fourth electric light inside the
shed, about midway between Exchange street and Poplar street, I saw thig
man step behind a coach, and he dropped there, and I ran around the corner
of the coach, and he fired another shot at me, and I shot back, and then he
ran possibly 50 feet, and I fired a second shot and killed him; in the mean-
time, I had fallen down between the second and third shots, and I got up
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again, and I saw he still held his pistol, and I staggered up to him, and took
his pistol away from him,; thinking that he might shoot back, and when I
got there and took hold of the pistol, I saw he was dead; so I laid down there
until the patrol wagon came and got me and carried me to the hospital.”

He also said that it was about 100 yards from the boiler works
to the south end of the shed, and where he was shot was about 100
feet further south than the north end of the boiler works. If this is
true, it would make the distance from where he says he was shot to
the place where some of the witnesses first located the two shots at the
south end of the shed as much as 400 feet. This is an appreciable
distance, even when men are running, and reflects upon the question
as to where the first two shots were fired, as well as upon the quality
of Burns’ conduct. The jury may have found, and could find, from all
the evidence in the case, that those shots were actually fired at the
south end of the shed, and not at the boiler works at all.

The unfortunate woman referred to denies being present in the
boiler works, though she was later arrested in the vicinity, but just
how far away is not made clear; and she denies ever having had to do
with negroes. Burns alone testifies to Moseley’s presence in the boiler
works, 1f, indeed, he was present. It is difficult, from the testimony,
to lay with accuracy the scene of the killing, because of the lack of
exact location of fixed objects referred to, and their distances from
each other. But it may be gathered from the testimony and a map of
the city of Memphis (itself lacking in notations of distances) that on
the south of the railroad shed spoken of in the testimony, is Poplar
street, and to the south of Poplar street the boiler works are located.
How wide Poplar street is does not appear. Whether the shed covers
the whole distance between Poplar street and the street at the north
of the railroad station and the length of the shed do not appear. It
may be gathered from the testimony and the briefs of counsel that the
distance between the boiler works and the place where Moseley fell
dead is about 600 feet; it may be more than that. There was a train
of cars standing in the station, the most southerly of which, an express
car, was probably midway of the shed.

Moseley lived with his brother and sisters, not far away from the
station. How far does not appear. He left home to mail a letter at
the station. One of the witnesses talked with him on the subject at
the station within a very short time before he was killed. There is
substantial agreement among the witnesses that the killing took place
between 9 and 10 o’clock, probably not earlier than quarter past 9.
There were electric lights in the station. The news was telephoned to
Moseley’s brother, who testified that Moseley had been away about
45 minutes. Moseley was 21 years of age, and had a good reputation
for peacefulness.

The weight of the evidence fixes the firing of the initial two shots
at the south end of the station. There was some evidence that the
sound of footsteps preceded any shooting. It was substantially proved
that Moseley and Burns, the former leading, were running rapidly
northwardly in the station. It was established that Burns had a pistol
in his hand. Some witnesses say Moseley had a pistol in his hand
while running, and others that he did not. Moseley ran past the south
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end of the car and at the west of it, there being evidence tending to
show that Burns was gaining upon him, and, at a distance of perhaps
15 or 20 steps, shot him; Moseley fell; but regained his feet quickly,
at which time Burns was but a few feet from him, and ran back south-
wardly and around the south end of the car toward the east, “circling
around” the end of the car; Burns taking a wider circle, and, with an
oath, saying, “I am going to kill you,” shot again at Moseley, who fell
dead, shot twice in the back.

There is evidence tending to show that Burns himself fell down, or
lay down, shouting: “You all seen him shoot me first,” and others
say he said, “He shot me first.”

There is evidence tending to show that at the corner of the car
Moseley stopped and shot twice at Burns. o

If Moseley lingered at the end of the car to shoot Burns, the length
of time he lingered must have been very brief—indeed scarcely ap-
preciable. But it is quite possible, and from all the evidence the jury
could have found, that the shooting of Burns occurred at that time
and immediately before he killed Moseley. Two pistols were found in
front of Burns. Burns was undoubtedly shot, and in the back, but
whether the shot came directly from behind, or made a glancing wound
in the back, does not appear.

There was evidence tending to show that Burns while pursuing
Moseley called out: “Stop that man!”

It would not be practicable to set out all the evidence at length. It
is not necessary to do so, because sufficient is shown upon which a
number of hypotheses might be based for submission to the jury:

[2] Before considering these in detail it may be said that the mean-
ing of the language in the clanse in question is not clear and under the
circumstances becomes ambiguous and susceptible of more than one
construction. It should therefore be construed more strongly against
the insurer. Am. Surety Co. v. Pauly, 170 U. S. 133, 144, 18 Sup. Ct.
552, 42 1. Ed. 977. But, passing this rule of construction as one not
involving a vital question in the case, we proceed.

rom one aspect of the case the jury might find that Moseley was
killed while fleeing from arrest for some offense, whether a misde-
meanor or a felony. Strangely enough, Burns does not claim that
Moseley was resisting arrest or fleeing to escape arrest, but claims
only that he killed Moseley in self-defense.

[3,4] Under some circumstances, a police officer, in whose presence
a criminal act is committed, may pursue the offender fleeing from ar-
rest, and, if the offense is a felony, may kill the offender if he cannot
take him otherwise; but he may not kill him if the offense is a mis-
demeanor. 2 Cooley’s Blackstone (3d Ed.) 292; 1 East’s Pleas of the
Crown, 302; Williams v. State, 44 Ala. 41; Reneau v. State, 2 Lea
(70 Tenn.) 720, 31 Am. Rep. 626; Head v. Martin, 85 Ky. 480, 3 S.
W. 622; State v. Sigman, 106 N. C. 728, 11 S. E. 520; Thomas v.
Kinkead, 55 Ark. 502, 18 S. W. 854, 15 L. R. A. 558, 29 Am. St. Rep.
68. If Moseley was a trespasser on the property of the boiler works,
and if he carried a pistol, those offenses may be assumed, under the
laws of Tennessee, to be misdemeanors. If Moseley did shoot Burns
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in the back at the boiler works, he was guilty of a felony, and if he
fled from arrest and could not be overtaken, and was killed by Burns
while so fleeing, Burns had the right to kill him if he could not take
him otherwise. And such killing would have been the direct and prox-
imate cause of Moseley’s vicious conduct. Or if immediately upon
being shot, Burns, to save his own life or to save himself from great
bodily harm, had then and there killed Moseley, there might be good
ground for claiming the necessity of self-defense in taking human life,
and so make Moseley’s misconduct the direct and proximate cause of
his death. Or if Moseley’s death occurred in a continuing running
fight and cross-fire, his death might be said to have been the prox-
imate result of his own conduct. But the facts necessary to support
these defenses were not, to say the least, undisputed; and it cannot
be said that there was not room for a conclusion that Burns, pistol in
hand, assaulted Moseley, and that the latter thereupon fled to save
his life. Therefore, apart from the legal effect of a finding that Burns,
after being shot in the back at the boiler works, pursued Moseley, not
to arrest him, nor in self-defense, but only for the purpose of avenging
himself- upon him, it is clear that there was no error in refusing to
direct a verdict for defendant. :

[5] The hypotheses above mentioned (except those of self-defense
and the running fight and cross-fire, which are not involved in the as-
signments presented) were clearly submitted to the jury in the follow-
ing language: : ' ;

“If you believe from this evidence that the assured was assaulted by this

" police officer, Burns, and then ran, and he pursued him, as the proof shows

was done in this case, and shot him, then the plaintiff is entitled to a re-
covery. .

“If you believe from the evidence that this police officer caine upon the as-
sured in Shea’s warehouse in company with a woman, and he told him to get
out, and in going out, the assured shot him in the back, and ran to get out
of his way, and Burns followed him with the intention of revenging himself
for the shot which had been inflicted upon him, and not for the purpose of
arresting Moseley, and shot him, then the plaintiff would be entitled to re-
covery. .

“If, however, you believe from the preponderance of the evidence in- this
case that this man Burns was a police officer and was attempting to arrest
Moseley and the man shot him, and that Burns pursued him for the purpose
of arresting him, and in the shed the deceased turned on him and shot at
him, and then Burns fired and wounded him, then the company would not be
Hable, and you should find for the defendant.

“The distinction I am seeking to make is this, so that you may understand
it. In the one case, if-the colored man shot him in the back, and ran to get
out of his way, and this man, Burns, to avenge himself upon him, pursued
him, and shot him, then the company is liable, but if the man was attempt-
ing to arrest the deceased in the warehouse for the violation of the law, and
the negro shot him and ran, and this officer pursued him to arrest him for the
law he had violated, and not for shooting him, and the colored man turned
upon him and shot him, or shot at him, and the officer then shot him and
killed him, plaintiffs cannot recover, because in the latter case he was pur-
suing his duty as an officer in arresting the man for violation of the law, and
if the deceased resisted that, and continued to resist it, while he was trying
to arrest him for that violation of the law, then his death would have come
about from his own vicious conduct, and he could not recover, whereas, if he
shot Burns in the back and ran, and abandoned the difficulty, and was try-
ing to get away, he would not have been Kkilled, except the officer pursued
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him and shot him. The officer was not authorized to inflict punishment upon
the deceased for having shot him. That is the business of the courts an
juries. Under the law, as I interpret it, if Moseley came to his death at the
hands of this oflicer, who was seeking revenge for shooting him, it could not
be said that was the result of the vicious conduct of Moseley in the ware-
house.”

Counsel for the defendant excepted to so much of the charge as in-
structed the jury that if Moseley shot Burns and ran, and Burns pur-
sued him to avenge his own injury, this would not be vicious conduct
within the meaning of the policy, and the plaintiffs might recover.
We think this instruction was proper.

Another objection was:

‘“The defendant objects to that part of the charge of the court which in-
structs the jury that unless they find from the evidence that the deceased,

Emmett Moseley, was killed while resisting arrest, there can be a recovery
by the plaintiff.,”

The court did not so instruct the jury. It is true that the theory of
self-defense and the theory of the running fatal fight, both combatants
shooting, were not submitted to the jury, but counsel for defendant
made no.objection to the charge for that reason, nor did he at any time
request a charge on those phases of the case. The defendant, there-
fore, takes nothing by this exception as heretofore shown.

In the motion for a new trial and in the assignments of error is
found a claim that the court erred in refusing defendant’s special re-
quest to charge the jury:

“If you find from the evidence that Emmett Moseley came to his death by
being shot by W. F. Burns, whom he had previously shot on the premises of

Dan Shea Boiler Works, without provocation on the part of said Burns, then
your verdict should be for the defendant.”

The record of the trial does not apparently disclose any such re-
quest, but if, indeed, it was made, the charge would not have been
proper, for it entlrely ignores the important consideration that Mose-
ley’s misconduct, in order to avoid the policy, must have been the di-
rect and proximate cause of his death.

It is true that Burns is not on trial for murder in this case, yet it
was necessary for the jury to consider the quality of his conduct in
determining whether or not Moseley met his death as the direct and
proximate result of his own vicious conduct, for, if he was murdered
by Burns, then, as will appear, his death resulted directly and proxi-
mately, not from his own initial wrong, whatever it was, but from the
crime of Burns.

If the exemption in this policy had been for accidental death re-
sulting from the negligence of the insured, and it appeared on the
trial that while he was negligent, yet the proximate cause of his in-
jury, as recognized in the law, was the negligence of another, it could
not be successfully claimed that the injury to the insured resulted from
his own negligence. There must be proximation, such as the law rec-
ognizes, between cause and effect (or result) before a given effect, or
result, may be ascribed to that cause. The defendant recognizes that
the “result” the parties to the contract had in mind has the same mean-
ing the law would give it, for in the plea it is averred that Moseley
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iost his life “as the direct and proximate result of his own vicious con-
duct.”

If Moseley shot Burns at the boiler works, and Burns in hot blood
at the moment instinctively had shot and killed Moseley (which is
quite different from pursuing Moseley, and twice shooting him in the
back while he was running away), the resulting death might, with some
force, be charged to Moseley’s conduct as its cause (Murray v. Insur-
ance Co., 96 N. Y. 614, 618, 48 Am. Rep. 658); and, of course, if
Burns killed Moseley in self-defense, Moseley’s death would, no doubt,
have been the proximate result of his own conduct against which Burns
must protect himself. Or if death ensued during an exchange of shots
in a running fight, it might be said to proximately result from Mose-
ley’s conduct. And if Moseley had committed the felony of shooting
Burns in the back, and his own death resulted while resisting arrest,
no one would doubt that he lost his life as the direct and proximate
result of the vicious conduct involved in resisting an officer of the law
in the law{ful discharge of his duty.

On the other hand, if Moseley had shot Burns in the back and es-
caped, and Burns, after being in the hospital for two weeks, as he
says he was, met Moseley on the street and arrested, or sought to ar-
rest, him, and killed him while he was trying to escape, it could not be
said that Moseley’s conduct at the boiler works was the cause of his
death. In that case, also, the cause would be his resistance to lawful
authority. And if in so meeting Burns did not intend to arrest him,
or try to arrest him, but drew his pistol and shot him while running
away, for the purpose of avenging the injury to himself, all would
probably agree that his death was not the direct and proximate result
of whatever viciousness he had displayed at the boiler works, but was
the result of unjustifiable homicide at Burns’ hands.

But when the circumstances make a case which does not fall within
either of these extremes, where shall the line be drawn with respect
to which it may be said that all cases falling on one side of it are of
such character that the cause of death shall be ascribed to the conduct
of the insured, and in all cases falling on the other side of it the death
shall be charged to the conduct of the one by whose unlawful act the
death was in fact brought about? Manifestly, if the killing is the law-
ful act of the one who does it, the result cannot be ascribed to him as
the guilty cause of it; and it is equally true that if the death results
from the unlawful conduct of the slayer which was not the natural-and
reasonably to be expected consequence of the conduct of the one slain,
then the slayer’s vicious conduct is the guilty cause, and not the con-
duct of him who is slain, whatever it may have been.

The line, then, must be drawn where the law draws it, and the re-
sulting death must be ascribed to its cause in law, and not to a cause
which in itself and of itself does not proximately lead to the fatal re-
sult, and is only a condition under which that result happened.

While no case has been cited involving a clause just like the one in
question, yet there are a number of cases in which the agreement was
that the policy was void if (in substance) the insured should die in the
known violation of any law, or in consequence of any unlawful act.

{
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The clauses vary in language, but these two are illustrative of tle
others.

In these cases the courts were dealing with cause and effect, as we
are here; in all of them they were construing contracts in order to as-
certain the meaning of the parties; in all of them they were of opinion
that “result” means “proximate result,” as the law would define it,
and in all of them, when the insured has lost his life, no matter how
heinous his initial conduct may have been, through the crime of the
slayer, the resulting death was ascribed to the unlawful conduct of
the slayer as its proximate cause, and the beneficiaries in the policies
were permitted to recover.

In Utter v. Insurance Co., 65 Mich. 545, 32 N. W. 812, 8 Am. St.
Rep. 913, in which the policy under consideration provided, among
ather things, that no claim could be made under it when the death
happened while the insured was engaged in or in consequence of any
unlawful act, it appears that the insured, a minor and deserter from
the army, was shot and killed in a house of ill fame by a police officer
who, without a warrant and acting under instructions of the under-
sheriff, went to the place where the deserter was for the purpose of ar-
resting him. There was evidence tending to show (if one of the wit-
nesses who was in the house was to be believed) that the insured was
killed in a wanton and murderous manner. The trial judge had di-
rected a verdict for the insurance company. This was held to be er-
ror, not only upon the ground upon which the direction was made, but
also because the Supreme Court were of opinion that the question
whether or not the insured was doing anything unlawful at the time
he was killed should have been left to the jury; and the court said (65
Mich. 553, 32 N. W. 815, 8 Am. St. Rep. 913):

“Nor can it be held, as a matter of law, that Utter was engaged in an un-
lawful act, within the meaning of this polxcy If he had been shot in the act
of desertmg, this claim might be made with some reason and propriety, but
such was not the case here. Neither was he shot because he was a deserter,
nor because he was in a house of ill fame.”

In other words, from one aspect of the case, the cause of his death
was not that he was at the time engaged in, or his death resulted as a
consequence of, any unlawful act of his, but the cause of it was the un-
lawful act of the officer in killing him.

The general term of the Supreme Court of New York had before
them the case of Goetzman v. Insurance Co., 3 Hun (N. Y.) 515, in
which the company was exempted “if the assured shall die by suicide
or in consequence of his violation of any law.” It appeared that the
assured, being caught by one Hesler immediately after having commit-
ted adultery with his wife, was shot and killed by him. The court
were of opinion that, however great a violation of law and morals the
assured’s act was, yet that offense had been completed and the assured
was about to go away; that the act of Hesler in killing the assured
was a crime, and (3 Hun, 518): '

“If the assured had been killed a week or a year after the injury, for the
same cause, it would have been quite as direct a result thereof as when it

was done. In short, the proposition that a man, who has been thus wantonly
killed by another, without necessity or lawful excuse, died in consequence of
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his own act, Is logically contradictory, unless it be admitted that the killing
of an adulterer follows his offense in the ordinary sequence of events. That
admission we are not prepared to make.”

The question put by Chief Justice Hill of the Supreme Court of
Arkansas, in Supreme Lodge v. Bradley, 73 Ark. 274, 276, 83 S. W.
1055, 1056 (67 L. R. A. 770, 108 Am. St. Rep. 38, 3 Ann. Cas. 872),
which, by their decision, the court answered in the negative, was this:

“Is a death received while retreating from a personal difficulty (and not
retreating for the purpose of gaining a vantage ground to renew it), where
the rencounter is begun by an assault by the deceased upon his slayer with a
~ weapon capable of inflicting great bodily harm or death, according to its use,
a death within the meaning of an insurance clause exempting against‘liabil-
ity for a death ‘in violation or attempted- violation of any criminal law’?”

It appeared that one Bradley entertained ill feeling toward one
Morscheimer. They met at the entrance of the courthouse; Morsch-
eimer entering, and Bradley leaving, the building. Words passed;
Bradley struck Morscheimer on the ear with a piece of iron. Morsch-
eimer staggered, stepped back a few paces, drew his pistol, and be-
gan firing at Bradley. One of the shots, not fatal, struck Bradley in
the breast. When Morscheimer began firing, Bradley turned and ran
back into the courthouse, 'and, in attempting to enter the sheriff’s of-
- fice 24 feet away from the place where the affray began, fell into the
arms of the sheriff, having received a fatal wound in the back from
which he died almost immediately. He received the fatal wound im-
mediately after he had turned and fled. There is much in the ‘opinion
of the learned Chief Justice pertinent to the issue here, but what he
says about the proximate cause of Bradley’s death is especially apt
(73 Ark. 278, 83 S. W. 1057, 67 L. R. A. 770, 108 Am. St. Rep. 38, 3
Ann. Cas. 872): ;

“There must be a line drawn somewhere between consequences proximately,
and those remotely, flowing from an unlawful assault; and the safe place to

draw that line is where the law draws the line of lawful resistance to the
unlawful assault.”

And then he proceeds to say that Bradley was fleeing from the con-
flict, and received his wound in the back while escaping, and that
Morscheimer was not legally justified in taking Bradley’s life under
those circumstances.

“Therefore, the first violation of the law by Bradley was not the proximate
cause of his death, but the subsequent unlawful act of Morscheimer in shoot-
ing his retreating assailant was the proximate cause.”

To the same effect are Harper’s Adm’r v. Insurance Co., 19 Mo.
506; Overton v. Insurance Co., 39 Mo. 122, 90 Am. Dec. 455; Cluff
v. Insurance Co., 13 Allen (Mass.) 308; Bradley v. Insurance Co., 45
N. Y. 422, 6 Am. Rep. 115; Griffin v. Benevolent Ass’n, 20 Neb. 620,
31 N. W. 122, 57 Am. Rep. 848 ; and Supreme Lodge v. Crenshaw, 129
Ga. 195, 58 S. E. 628, 13 L. R. A. (N. S.) 258, 121 Am. St. Rep. 216,
12 Ann. Cas. 307.

There is a class of cases of which Taliaferro v. Protective Ass'n,
80 Fed. 368, 25 C. C. A. 494, and Casualty Co. v. Stacey’s Ex’rs, 143
Fed. 271,74 C. C. A. 409, 5 L. R. A. (N. S.) 657, 6 Ann. Cas. 955, are
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examples in which the insurance was against death by accident. Under
the circumstances in these the courts were of opinion that the fatal re-
sult to the insured was to be expected from what he did, and was the
natural and logical result of an intentional act on his part, and hence
could not be regarded as an accident in any sense in which that word
has been defined in the books.

In Gresham v. Insurance Co., 87 Ga. 497, 13 S. E. 752, 13 L. R. A.
838, 27 Am. St. Rep. 263, the policy excepted, among other things, ac-
cidental injuries caused by fighting, and recovery was denied because
the insured was killed while the fight with his slayer was continuing,
though from the facts it cannot be said that the slayer was legally jus-
tified in what he did.

But that case is distinguished in Supreme Lodge v. Crenshaw, 129
Ga. 195, 58 S. E. 628, 13 L. R. A. (N. S.) 258, 121 Am. St. Rep. 216,
12 Ann. Cas. 307, in which the policy provided that if death is caused
or superinduced at the hands of justice, or in violation of or attempt to
violate any criminal law, the insurer would not be liable for the full
amount of the policy. In that case the insured was killed by a husband,
either while he was attempting to commit adultery with the wife, or
immediately after the act was completed. It was held (129 Ga. 200,
201, 58 S. E. 630, 13 L. R. A. [N. S.] 258, 121 Am. St. Rep. 216, 12
Ann. Cas. 307) that the policy must be given a reasonable construction,
and that the liability of the company is not to be discharged—
‘‘unless the violation of the law consisted in an act of which the death of the
insured was the reasonable and legitimate consequence. * * * But there

must be something in the act itself, independent of other circumstances, which
makes the death the reasonable consequence.”

And then, referring to Gresham v. Insurance Co., 87 Ga. 497, 13 S.
E. 752, 13 L. R. A. 838, 27 Am. St. Rep. 263, the court makes a dis-
tinction between a case of death resulting immediately from hot blood
engendered by fighting and while the fight is in progress and cases in
which the death cannot be immediately ascribed to the unlawful con-
duct of the insured, however great a provocation that act may have
given the slayer, because the death in such cases is not the reasonable,
natural, logical, direct, or proximate result of the insured’s conduct,
but of the wrongdoing of the slayer. The same distinction is made in
Murray v. Insurance Co., 96 N. Y. 614, 48 Am. Rep. 658.

It follows that notwithstanding Moseley had previously shot Burns,
if, upon so shooting, Moseley ran, abandoned the difficulty, was trying
to get away, and the shot by Burns was in the course of a pursuit made
only for the purpos¢ of avenging himself upon Moseley, defendant
would be liable. The killing of Moseley under such circumstances
would not be the direct and proximate result of his misconduct. In
such contingency something intervened between the situation in which
Moseley’s conduct might have been said to have resulted in his death,
if he had then been killed, and the situation in which, fleeing for his
life, his death resulted from Burns’ unlawful purpose to kill. It can-
not, we think, properly be said to be matter of reasonable and natural
expectation that a police officer, if shot from behind his back by one
whom he, as such officer, had just driven or ordered away from certain
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premises, would pursue his previous assailant, no longer such, but bent
only on saving his life and avoiding further collision, and would follow
the fugitive at least 600 feet, not with the design of arresting him, but
solely and purely with the desxgn of killing him then and there, by
way of revenge.

[6] It is true that the theory of a continued cross—ﬁre and running
fight between Burns and Moseley, following the latter’s shot at the
boiler shop, was not submitted. But in view of the not unnatural im-
plication from Burns’ testimony that Moseley did not attempt to keep
up the fight after the first shot fired at the boiler shop, until at least
after he had been pursued by Burns for at least 600 feet (when Burns
says Moseley dropped behind the car and fired again), it was incumbent
upon defendant, if it relied upon the defense that Burns’ shot was de-
livered in the course of a running fight or actually in self-defense, to
have presented a request embodying that theory. This was not done,
and so the situation presented by such theory is not necessarily before
us. The rule given by the trial court, confined as it was to the theory
stated, is, in our opinion, amply supported by the authorities cited.

We find no error in the charge or in the action of the court in over-,
ruling defendant’s motion for an instructed verdict.

The judgment of the dlstrlct court is therefore affirmed, with costs.

CHICAGO, B. & Q. R. CO. v. UNITED STATES.
(Circuit Court of Appeals, Eighth Circuit. November 28, 1913.)
No. 3892.

1. RAILROADS (§ 229*)—SAFETY APPLIANCE ACT—CONSTRUCTION—EQUIPMENT
OF CARS—“ON ITS LINE.”

The Safety Appliance Act of March 2, 1893, c¢. 196, § 2, 27 Stat. 531 (U.

S. Comp. St. 1901, p. 3174), which makes it unlawful for a railroad en-

gaged in interstate commerce to use ‘“on its line” any car not equipped

with automatic couplers, ete., applies to cars being moved in switching

operations, in which, in fact the greater part of the coupling and un-
coupling of cars is done.

§ 2[]2%1 t]NOte .—For other cases, see Railroads, Cent. Dig. § 743; Dec. Dig.

2. RAILROADS (§ 229%*)—SAFETY APPLIANCE ACT—EQUIPMENT OF CARS.
It is not a defense to an action for violation of such provision by using
a car with a defective and inoperative coupler that the car to which it
was coupled was in perfect condition, and that the two could have been
uncoupled without the necessity of going between them.
§ 2[;Egd;]Note.—For other cases, see Railroads, Cent. Dig. § 743; Dec. Dig.
3. RAILROADS (§ 229*)—SAFETY APPLIANCE ACT—ACTION FOR VIOLATION—DE-
FENSES.

To bring .a railroad company within the protection of Act April 14,
1910, c. 160, § 4, 36 Stat. 299 (U. S. Comp. St. Supp. 1911, p. 1328), which
provides that, where a car shall have been properly equipped, but the
equipment shall become defective while being used, it may be hauled from
the place where it is first discovered “to the nearest available point where

sFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’'r Indexes
. .
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such car can be repaired without liability for the penalties * ¢ * |f
such movement is necessary to make such repairs and such repairs cannot
be made except at such repair point,” it must be shown, not only that
the repairs could not have been made where the defect was.discovered, l_:)ut
that the movement of the car was for the purpose of making the repairs.

[Ed. Note—For other cases, see Railroads, Cent. Dig. § 743; Dec. Dig.
§ 229.%]

4. RATLROADS (§ 229*)—SAFETY APPLIANCE ACT—ACTION FOR VioLATION—DE-
FENSES,

It is not the duty of a government inspector, on discovering that a ra}il-
road company is using a defective car in violation of the statute, to notify
the company of such fact. :

[Ed. Note—For other cases, see Railroads, Cent. Dig. § 743; Dec. Dig.
§ 229.%]

5. RAILROADS (§ 229%)—SAFETY APPLIANCE ACT—TRAIN BRARKE PROVISIONS—
CONSTBUCTION., R .

The provisions of the Safety Appliance Act of March 2, 1893, ¢. 196, §
1, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174), as amended by Act March
2, 1903, c. 976, § 2, 32 Stat. 943 (U. S. Comp. St. Supp. 1911, p. 1315),
and supplemented by an order of the Interstate Commerce Commission,
requiring that in any train operated by power or train brakes at least 75
per cent. of the cars shall be so equipped that their brakes can be op-
erated by the engineer, do not apply to switching operations, and the’
movement by a switching erew of defendant railroad company of a string
of cars from one terminal yard to another in the same city, for distribu-
tion of the cars into outgoing trains, in accordance with the practice in
the modern system of freight terminals, was a switching operation, al-
though the distance between the yards was two miles and the cars were
moved over a main line track also used by other roads.

; 2[21%d; Note.—For other cases, see Railroads, Cent. Dig. § 743; Dec. Dig.

Duties of railroad companies to furnish safe appliances, see note to Fel-
ton v. Bullard, 37 C. C. A. 8]

6. WORDS AND PHRASES—“TRAIN,”

The word “train” covers any string of cars hauled by an engine.

[Ed. Note.—For other definitions, see Words and Phrases, vol. 8, pp.
7056, 7057, 7818.] :

Hook, Circuit Judge, dissenting in part.

In Error to the District Court of the United States for the Western
District of Missouri; Arba S. Van Valkenburgh, Judge. -

Action by the United States against the Chicago, Burlington &
Quincy Railroad Company. Judgment for the United States, and de-
fendant brings error. Reversed in part.

H. C. Timmons, of Kansas City, Mo. (William Warner, O. H. Dean,
and W. D. McLeod, all of Kansas City, Mo., on the brief), for plain-
tiff in error. ,

Hugh C. Smith, of Kansas City, Mo., and Philip J. Doherty, of
Washington, D. C. (Leslie J. Lyons, of Kansas City, Mo., on the brief),
for defendant in error.

Before HOOK and CARLAND, Circuit Judges, and AMIDON,
District Judge.

AMIDON, District Judge. The government brought this action to
recover penalties for violations of Safety Appliance Act, Act March

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’'r Indexes
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2, 1893, c. 196, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174) as amended
by Act April 1, 1896, c. 87, 29 Stat. 85 (U. S. Comp. St. 1901, p. 3175),
and Act March 2, 1903, c. 976, 32 Stat. 943 (U. S. Comp. St. Supp.
1911, p. 1314).

The first count is based upon section 2. It charges defendant with
using on its line a car when the coupling apparatus of the “A” end
thereof was out of repair and inoperative, The issues upon this count
were submitted to a jury, and resulted in a verdict in favor of the gov-
ernment, upon which judgment was entered in the sum of $100. '

[1] The car was moved from the Twelfth Street yard in Kansas
City, Mo., across the Missouri river, over the bridge and main line of .
the company, to the Murray Street yard. The evidence was quite clear
that at the time the movement started the coupling apparatus was out
of repair, and continued so throughout the movement. It is first urged
by the company that this movement was a switching operation, and not
“on the line” of the company within the meaning of the statute; in
other words, that section 2 of the act does not relate to the movement
of cars in switching. The coupling and uncoupling of cars, however,
is confined almost wholly to such operations, and to hold that it is not
_"a violation of the law to have the coupling and uncoupling apparatus
in a defective condition at such times would be a clear nullification, not
only of the language of the statute, but of its manifest purpose. This
assignment of error is therefore wholly devoid of merit.

[2] It was also shown that the coupling apparatus on the car to
which the car in question was coupled was in perfect condition, and
that the two cars could have been uncoupled by the use of the lever
on the first-mentioned car, and for this reason it is urged that the cars
could be uncoupled “without the necessity of men going between the
ends of the cars,” and hence there was no violation of section 2. That
section, however, makes it a crime to use “any car” upon which the
coupling apparatus is not operative, and we think that under this stat-
ute every car is a unit, and must have its coupling apparatus in condi-
tion. Norfolk & W. Ry. Co. v. U. S,, 177 Fed. 623, 101 C. C. A. 249.
- The argument of plaintiff in error in support of this contention is based
mainly upon the decisions of this court in Morris v. Duluth, S. S. &
A. Ry. Co., 108 Fed. 747, 47 C. C. A, 661; Gilbert v. Burlington, C.
R. & N. Ry. Co,, 128 Fed. 529, 63 C. C. A. 27; Suttle v. Choctaw, O.
& G. R. R. Co., 144 Fed. 668, 75 C. C. A. 470; and Union Pacific Ry.
Co. v. Brady, 161 Fed. 719, 88 C. C. A. 579. In those cases it was
held that a switchman ‘was guilty of contributory negligence in going
between cars to uncouple them if the lever upon either car was oper-
ative. 'The opinions contain no suggestion, however, that the company
in suffering the coupling appliance upon one car to be inoperative was
not guilty of a violation of the Safety Appliance Act. On the con-
trary, all those decisions proceed upon the ground that the company
was guilty of such a violation of the law, but held that the plaintiff
was guilty of contributory negligence which defeated his right of re-
covery because, notwithstanding the company’s breach of duty, there
was a safe way in which the employé could have uncoupled the cars,
and he was bound to choose that way rather than the dangerous meth-
od of going between the cars.
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[3] The company also urges that the car in question comes within
the proviso of section 4, Act April 14, 1910, c. 160, 36 Stat. 298 U.
S. Comp. St. Supp. 1911, p. 1327). That proviso enacts that where
any car shall have been properly equipped, as provided in the act—

“and such equipment shall have become defective or insecure while such car
is being used by such carrier upon its line of railroad, such car may be hauled
from the place where such equipment is first discovered to be defective or in-
secure to the nearest available point where such car can be repaired, without
liability for the penalties * * * if such movement is necessary to make
such repairs and such repairs cannot be made except at such repair points.”

The evidence tended to show that the car was received by defend-
ant from the Atchison, Topeka & Santa Fé Railroad Company at Kan-
sas City; that before it was received it was inspected and found to be
in proper condition, and that the company first learned that the cou-
pling appliance was out, of repair after the car had been moved into
the Murray yard. There was evidence, however, on the part of the
government inspectors that they examined the car while it was in the
Twelfth Street yard, and found it in a defective condition; that they
accompanied it to the Murray Street yard, and there informed the com-
pany’s employés of its defective condition, who thereupon promptly
supplied the defective part. The trial court submitted to the jury the
question whether the car was defective when it started from the
Twelfth Street yard, or became defective in the course of its journey
from that yard. to the Murray yard, charging them that if the defect
arose while the car was in transit, the company would not be liable.
The jury accepted the testimony of the government inspectors, and
found that the car was defective before it started upon the movement
.complained of. It is quite clear, therefore, that the company is not pro-
tected by the proviso upon which it relies. That is so for two reasons:
First, the defect was of a character that could have been supplied in the
“Twelfth Street yard. It consisted of a small clevis which had fallen
.out of the coupling appliance. This could have been supplied as well
in one yard as the other, and a car can be moved for purposes of repair
under the proviso only when such a movement is necessary; that is,
when the repair is of a character which requires the taking of the car to
some particular point. Second, the movement which is permitted must
be for the purpose of making repairs, and the evidence showed that
the movement complained of was not of that character.

3] The company also urges that it was the duty of the government
inspectors when they discovered the defective condition of the car in
the Twelfth Street yard to inform the company’s employés so that the
defect could be supplied before the car was moved. Such a ruling
would make it almost impossible for the government to enforce
the statute. It would be difficult, indeed, to show at the conclusion of
a trip that the car was defective when the movement started. Such
evidence could only be obtained from railway employés, and as a rule,
would show that the witnesses themselves were guilty of negligence
in not remedying a known defect. Government inspectors are no part
of the company’s repair force. It is their duty to ascertain whether
or not the company is violating the statute. They can do that effective-
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ly in no other way than that adopted by the inspectors in the present
case.

The trial court committed no error as to the first count, and its judg-
ment upon that count is therefore affirmed.

Counts 2, 3, and 4 are based on section 1 of the Safety Appliance
Act, 27 Stat. 531, as amended by section 2, Act March 2, 1903, 32 Stat.
943. The first statute provides as follows:

“That from and after the first day of January, 1898, it shall be unlawful
for any common carrier engaged in interstate commerce by railroad to use on
its line any locomotive engine in moving interstate traffic not equipped with
a power driving wheel brake and appliances for operating the train-brake sys-
tem, or to run any train in such traffic after said date that has not a sufficient
number of cars in it so equipped with power or train brakes that the engineer
on the locomotive drawing such train can control its speed without requiring
brakemen to use the common hand brake for that purpose.”

Section 2 of the act of March 2, 1903, fixes the minimum percentage
of cars having air brakes coupled up at 50 per cent., and empowers the
commission, after full hearing, to increase that minimum percentage,
and makes a failure to comply with any such requirement of the In-
terstate Commerce Commission subject to the like penalty as failure
to comply with any requirement of the statute. After the passage of
this act the Interstate Commerce Commission promulgated a regulation
fixing the minimum of cars having air brakes coupled at 75 per cent.
of the train.

The second cause of action charges the defendant with moving a
transfer train consisting of 42 cars, engaged in interstate traffic, hav-
ing only nine cars upon which the air was coupled up. The third cause
of action charges the movement of a similar train consisting of 36
cars, having only 10 cars upon which the air was coupled up. The
fourth cause of action charges the movement of such a train contain-
ing 39 cars, and having the air coupled up on only 9 cars.

The evidence showed that each of these trains was in charge of a
switching crew, was hauled by a switch engine, had no caboose, and
had not been moved as a train over defendant’s line, nor was it intended
to be moved as a train. Defendant has two yards at Kansas City, Mo.,
one known as the Twelfth Street yard, south of the Missouri river, and
the other the Murray yard north of that river. These two yards to-
gether constitute a terminal yard. Trains coming in from the west
are broken up in the Twelfth Street yard, and such cars as are to go
forward to eastern points are distributed upon tracks according to the
practice in modern railroading. Strings of these cars are then drawn
out at the eastern end of the system of tracks by a switch engine, and
transferred to the Murray yard, where they are again redistributed ac-
cording to the connecting carriers, who are to move them forward to
eastern points. The distance between the yards is about two miles.
The line on the bridge across the Missouri river is a single line, and is
about 3,000 feet long. The tracks between the two yards are inter-
sected by the terminal road at Kansas City. The line across the bridge
is used not only by defendant, but by the Wabash and Rock Island
Railroad Companies for both freight and passenger trains. The move-
mept of trains in this territory is controlled by block signals. Trains
such as those here complained of have no schedule, and are not under
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the control of the train dispatcher, but are moved by the yardmaster.
The principal issue upon these counts was whether trains of the char-
acter described are subject to the provisions of the law requiring 75
per cent, of the air brakes to be coupled up. The trial court heid that
they were, and directed the jury to return a verdict in favor of the gov-
ernment. This action of the court is the principal ground of’error as-
signed upon these counts.

[5] It is not controverted by the government that the provisions of
the Safety Appliance Act in regard to air brakes have not heretofore
been regarded as applicable to switching operations. This has been
the interpretation of executive officers charged with the enforcement of
the act, and is justified by the language of the statute. The words, “on
its line,” “in moving interstate traffic,” “to run any such train.in such
traffic,” are properly applicable to trains moving from point to point
rather than to switching operations. We do not think the act of 1903
was intended to make any change in the original statute in this respect.
That statute was passed to correct the decision of this court in the
case of Johnson v. Southern Pacific Railway Co., 117 Fed. 462, 54 C.
C. A. 508, and was mainly declaratory. Johnson v. Southern Pacific,
196 U. S. 1, 21, 25 Sup. Ct. 158, 49 L. Ed. 363.

The controversy here presented has arisen because of a change in
the method of doing switching at important terminal points since the
passage of the statute. When the act was passed terminal yards con-
sisted of main tracks and a system of sidings upon which cars were
moved by the old “push and pull” system. Even in such yards the
main tracks of the road were used to a considerable extent in switching
operations. The immense increase in the volume and density of traffic
upon American railroads since 1898 has compelled a complete recon-
struction of terminals at all important points. These terminals now
consist of at least two systems of ladder tracks operated by gravity,
or by the hump and gravity systems combined. In one of these yards
incoming trains are broken up and the cars distributed upon different
sidings according to their destination. From these sidings strings of
cars are pulled out and moved forward to another system of tracks
constructed upon the same plan as the first, and there distributed upon
sidings so as to constitute trains to be carried forward by connecting
carriers. For trains moving in the opposite direction the process is
simply reversed. Another ladder of sidings in the yard in which the
cars were assembled into trains becomes a yard for classification, and
the classification yard becomes the yard in which cars are assembled
into trains to be carried forward in the opposite direction. In this
reconstruction of terminals old yards have, as a rule, been used as one
end of the system, and carriers have been compelled to go considerable
distances to find land that could be acquired at any reasonable price
for the other end. While the record is silent on the subject, we have
no doubt that this was the reason for the location of the Murray yard
across the river. Standard works such as Droege’s Freight Terminals
and Trains, published in 1912, give the history of this development
and the construction of present-day terminals and the methods of
handling cars therein. The double system of yards above described

211 F.—2 .
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is the simplest form now in use, and in important terminals, instead
of there being two yards, the traffic has compelled the construction of
several yards. In the publication referred to such yards are described
with drawings, which make both their structure and method of opera-
tion much more plain than any verbal description. This combination
of yards ‘Constitutes a single terminal yard, and is just as indispensable
in the switching of freight cars at the present time as the old system
of sidings was a few years ago.

-[6] This case was tried mainly by the dictionary. We have much
reasoning of counsel upon general principles. What we would have
preferred would be an accurate description of the development of
the terminal yards at Kansas City; the present structure of those yards,
the method of handling trains therein; the speed at which transfer
trains are moved between the yards; the control over such trains af-
forded by the coupling up of the air upon a part of the cars only;
whether in actual practice, with the air coupled up on six to ten cars,
the engineer can control the speed of these transfer trains from the
locomotive, “without requiring brakemen to use the common hand
brakes for that purpose;’ what, if any, accidents have resulted from
the failure to couple up 75 per cent. of the air; the time that would
be consumed in coupling up 75 per cent. of the air on such trains; the
number of trains that are moved in the yard; the effect upon the move-
ment of cars in such terminal yards if 75 per cent. of the air had to be
coupled up on all these strings of cars. In other words,the evidence
should do all that could be done to place the court in the same position
as an experienced railroad man in judging of these transportation ques-
tions. Instead of reasoning from such a disclosure of the actual facts,
the attempt is made to deduce the decision of the case from the defini-
tion of the word “train” by a process of abstract reasoning. One fun-
damental trouble with such reasoning is that it proves too much. The
word “train” of course covers any string of cars hauled by an engine.
But if the statute is to be applied to all trains falling within this defi-
nition, then it would cover all movements of cars by means of a loco-
motive in switching operations, and it would make no difference wheth-
er that movement was on a main track or a siding. Such a result re-
duces the reasoning to an absurdity, because its application to railroads
would operate as an embargo upon commerce. Because of these re-
sults, as well as from the language of the statutes, we are of the opin-
ion that the air-brake sections of the Safety Appliance Acts were not
intended to apply to switching operations. But if the statute at the
time of its enactment was not mtended to apply to such operations, may
the court, because those operations have been enlarged since the pas-
sage of the act, apply the statute to the new conditions? We think not.
That is a matter for Congress and not for the courts. If conditions
have so changed in our modern terminal yards as to require that strings
of cars, moved by a switch engine from one yard to another in the
breaking up and making up of trains, shall be subject to the air-brake
provisions of the Safety Appliance Acts, Congress ought so to pro-
vide. The whole question turns upon two points: First, do the air-
brake provisions of the Safety Appliance Acts apply to switching op-
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erations? Second, was the movement of the strings of cars here in-
volved a good-faith switching operation? We are satisfied that the
movement of these trains was as genuinely a switching operation as the
old movement when terminal yards were less extended than they are
now. Being of that opinion, and that the air-brake sections of the
Safety Appliance Acts were not intended to apply to switching move-
ments, we think the trial court committed error when it directed the
jury to return a verdict in favor of plaintiff.

At no time since the passage of ‘the Safety Appliance Act in 1893
has it been the practice to couple up the air upon cars which were
being moved in switching operations. This has been equally true
whether the movement was upon sidings or upon main lines. At any
time during the period referred to it has been possible to see hourly, not
only at terminal points, but at any divisional point, such trains moving
from one yard to another over the main lines of the road without
coupling up the air. The same is true of trains moving from the yards
of one carrier to yards of a connecting carrier at the same divisional
point. It is true that such yards, as a rule, are less distant from each
other than yards in the great terminal systems of important centers of
traffic. It seems to us, however, impossible for courts to develop differ-
ent rules according to the length or character of the main line that is
used in such operations. The statute attempts to make no such classi-
fication, and, in our judgment, courts would be guilty of palpable leg-
islation if they should attempt to do so.

The most difficult problem that confronts railroads at the present
time is to prevent strangulation of the arteries of commerce at these
great terminal points. The traffic of half the continent at certain sea-
sons of the year rushes down upon these centers. Thousands of cars
have to be distributed and recombined daily in these terminal yards.
There is no evidence in this record as to the time that would be con-
sumed in coupling up 75 per cent. of the air on these transfer trains,
but it was shown in a similar case (Erie Railroad Company v. United
States, 197 Fed. 287, 116 C. C. A. 649) that it would take at least
half an hour. In cold weather it would take considerably more than
that time. The movement of the trains from one yard to the other at
the rate of six to eight miles an hour would take less than 20 minutes.-
The resuit is that nearly twice the time would be consumed in coupling
up the air that is needed for the brief movement of the train, and this
with the clear certainty that at the end of the journey the air would
have to be again uncoupled in order to distribute the cars. If such
delay is necessary for public safety, all will agree that safety should be
placed above speed. But, considering the shortness of the journey and
the slowness of the speed, there is no evidence in this record that the
safety of the public or of employés requires the coupling up of 75 per
cent. of the air on these transfer trains. Furthermore, the question
is for Congress, and not for the courts.

The identical question which is here presented was before the Circuit
Court for the Third Circuit in Erie Railroad Co. v. United States, 197
Fed. 287, 116 C. C. A. 649, and, we think, was there properly decided,
notwithstanding its criticism in United States v. Pere Marquette R. R.



20 211 FEDERAL REPORTER

Co., 211 Fed. 220, in the District Court of the United States for the
Western District of Michigan, decided September 5, 1913.

The judgment of the trial court as to causes of action 2, 3, and 4 is
reversed, with directions to grant a new trial.

HOOK, Circuit Judge (dissenting in part). I am unable to concur
in the conclusions of the court upon the second, third, and fourth
counts, which charge defendant with moving on its line of railroad
three trains in which the train brakes on the prescribed percentage of
cars were not connected. Fach string of cars, one of 32, another of
36, and the third of 39 was hauled as a unit, without switching in trans-
it, from one of defendant’s yards to another. The yards at their near-
est points were about two miles apart. The movement over this inter-
vening distance was by a main line track used constantly in the freight
and passenger traffic of three great railroad systems into and out of
Kansas City, Mo.—the Burlington, the Rock Island, and the Wabash.
Three thousand feet of this distance was by the defendant’s single-track
Hannibal bridge across the Missouri river, one of the important and
most congested arteries of commerce in that part of the country.
About 4,000 feet including the bridge was used by the passenger trains
of the three railroad systems in gaining access to the Union Station.
This stretch of main line track intersected a track of another railroad
company and from 12 to 15 tracks of a terminal company.

Defendant’s contentions which the court sustains are: First, that the
train-brake provisions of the Appliance Acts (27 Stat. 531; 29 Stat.
85; 32 Stat. 943) do not apply to switching operations; second, that
the movements of the cars in question were of that character. I will
not stop to consider the first of these, except to say that in some switch-
ing operations compliance with the requirement in question may be im-
practicable, and for that reason may not have been enforced as to them.
But it is another thing to declare generally that switching operations
are without the statute, and then to attribute to that phrase such a
broad meaning as to impair the very intent of Congress. The test of
the application of the statute is in the essential nature of the conditions
presented, not in the words by which they may be conveniently de-
scribed. Otherwise the fate of the legislation would depend upon ex-
traneous phraseology. It is noteworthy that the phrase “switching op-
erations” does not appear in the statute, though that would have been
the easy, obvious way had Congress broadly intended to exempt them.
Here that result is reached by construction. The last act (32 Stat. 943)
declares that the provisions and requirements “relating to train brakes
* * * sghall be held to apply to all trains * * * wused on any
railroad engaged in interstate commerce.” No broader declaration can
be conceived. No exception like that urged upon us appears, and a
court should be most careful in inserting one by construction. If to
observe the intent of an act of Congress “any car” includes a locomo-
tive engine (Johnson v. Southern Pacific, 196 U. S. 1, 25 Sup. Ct. 158,
49 L. Ed. 363), it would seem that the expression “all trains used on
any railroad engaged in interstate commerce” should be held to include
the three trains of defendant. In view of the decisions of the courts
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it is too late to say the three strings of cars with their engines were not
“trains” within the meaning of the law. *

An argument in aid of the exemption of switching operations is de-
duced from the expression “on its line” in section 1 of the act of March
2,1893. Whatever force there may have been in this disappeared when
Congress provided by the act of March 2, 1903, that the requirements
should be held to apply to all trains used on any railroad engaged in in-
terstate commerce. If we keep in view the letter and the spirit of the
law and the evils intended to be lessened or prevented, it seems to me
the defense of switching operations is manifestly untenable. Among
the dangers which Congress had in mind were those which arose from
the movement of trains not quickly controllable by coupled power brake
appliances. It also appears from the proceedings in Congress that the
dangers to brakemen from the slippery tops of cars and overhead ob-
structions were especially regarded. The train-brake provisions would
take the brakemen from the places of peril while the trains were mov-
ing.

The purpose of defendant in making up these trains at the point of
origin and its intended disposition at destination are purely adventitious,
and so of the absence of markers and the movement by switch engines
and crews. In the passage of the trains all the dangers were present as
patently as if they had been solid through trains from distant cities, as
to which no one would doubt the applicability of the statute. Two of
the three trains in question, each composed of an engine and more than
30 cars, moved from the Murray yards north of the Missouri river to
the Twelfth Street yards in Kansas City. If they had been preceded by
a freight train from Chicago, separated by a passenger train from
Omaha and followed by a freight train from St. Louis, all five moving
on the same stretch of main line track used in interstate commerce, only
the last three, according to defendant, would have been within the
train-brake provisions of the statute. Yet in each case every condition
suggested by the letter and spirit of the legislation would be present:
Each a train; each on a railroad engaged in interstate commerce; each-
moving with the same character of motive power; each at every stage
of its progress menaced by similar dangers, and each equally a source
of danger to others; the same intersections; the same overhead ob-
structions. Though three would be subject to the statute, it is said two
would not, and the anomaly is sought to be justified by the contention
that the movements of the two from yard to yard were “switching op-
erations,” employing a phrase not found in the statute. There may be
reasons in practice for the exemption of some such operations, but if
admitted it should be with a much narrower scope than that claimed in
this case. It should not be held to cover the transfer of long strings
of cars over extended distances of main line track in the midst of
through traffic. The exemption has been allowed here for reasons of
inconvenience, not impracticability.
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BROPHY v. KELLY et al,
(Circuit Court of Appeals, Fifth Circuit. February 10, 1914.)
No. 2463.

1. JUDGMENT (§ 17*)—PROCESS TO SUSTAIN—SUBSTITUTED SERVICE.

Personal service of process on a nonresident of Texas without that state
as authorized by a statute of that state will support a judgment foreclosing
a ‘vendor’s lien on land owned by such nonresident within the state and
ordering its seizure and sale, but not awarding any relief against such
nonresident personally.

[Ed. Note.—For other cases, seé Judgment, Cent. Dig. §§ 25-33, 157, 422;
Dec. Dig. § 17.%}]

2. VENDOR AND PURCHASER (§ 277*)—VENDOR’S LIEN—ENFORCEMENT—VENUE—
OBJECTIONS—W AIVER. .

In view of Const.Tex. art. 5, § 8, and Reyv. St. Tex. 1895, art. 1098, giving
the District Court original jurisdiction in suits to enforce liens on land,
article 1194, subd. 12, providing that a suit for the foreclosure of a mort-
gage or other lien may be brought in the county in which the property
subject to the lien or a part thereof may be situated, does not deprive the
District Courts of jurisdiction of the subject-matter of suits to enforce
liens on land situated in other counties, but only gives the defendant a
privilege to be sued in the county in which the land is situated, which
may be waived and is waived by defaulting or by appearing and consent-
ing to judgment, notwithstanding the omission of any statutory provision
authorizing a plea of privilege in such case; this not Justifying the infer-
ence that no such plea is recognized. .

[Ed. Note.—For other cases, see Vendor and Purchaser, Cent. Dig. §§
174, 175; Dec. Dig. § 277.%]

3. VENDOR AND PURCHASER (§ 285*)—LIEN FORECLOSURE—JUDGMENT.

A judgment foreclosing a vendor’s lien was not void as to the nonresi-
dent owner who defaulted, because the vendor who indorsed the lien notes
to plaintiff and was liable thereon voluntarily appeared and consented to
the bringing of the suit in a county other than that in which the land was
situated and to the entry of judgment, as plaintiff could have taken final
Judgment against the land without such appearance and consent by dis-
missing against such vendor, and such appearance and consent therefore
did not affect the owner.

[Ed. Note.—For other cases, see Vendor and Purchaser, Cent. Dig. §§
800-807; Dec. Dig. § 285.%] ’

4. CONSTITUTIONAL LAW (§ 42*)—PERsoNS ENTITLED TO RAISE CONSTITUTIONAL
QUESTIONS.

Whether Rev. St. Tex. 1895, art. 1230 et seq., providing for service of
process on nonresidents and that a defendant so served shall be required to
appear and answer in the same manner as if he had been personally served
within the state in connection with article 1263, providing that, where a
citation has been personally served at least ten days before the first day
of the term at which it is returnable, defendant’s answer shall be filed on
or before the second day of the return term, denies due process of law to
nonresidents personally served outside the state because of the possibility
that they might have only 12 days in which to appear and answer, will not
be determined at the instance of a nonresident defendant who had ample
time in which to appear and answer.

[Ed. Note.—For other cases, see Constitutional Law, Cent. Dig. § 39,
40; Dec. Dig. § 42.%]

5. VENDOR AND PURCHASER (§ 287*)—FORECLOSURE OF LIEN—SALE—VALIDITY.

At a sale under a judgment foreclosing a vendor’s lien on property
worth $35,000 and subject to a prior lien of $9,000 or $10,000, plaintift,

*For other cases see same topic & § NUMBER in Deec. & Am. Digs. 1907 to date, & Rep'r Indexes
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who was a transferee of the lien notes, was prepared to bld $3,000, the
approximate amount of the judgment, but was informed by the vendor
that he would pay plaintiff the difference between his bid and the judg-
ment; plaintiff’s interest in bidding being thereby taken away. Payment
of the prior lien had been assumed by such vendor in the sale to the ven:
dee, and another purchase-money note for $15,000 given by the vendee had
been postponed by the vendor’s agreement to the lien of plaintiff’s note,
and, though one present at the sale who made inquiry was told of such
liens by plaintiff, the vendor, or the sheriff in their presence and with
their acquiescence, these facts were not explained to him, and, unexplained,
the liens were such as to destroy his interest in the property. The land
was sold to the original vendor for $676. Held, that the sale was collusive
and fraudulent as to the vendee and should be set aside and the sheriff’s
deed declared null and void because of such fraud and collusion.

[Ed. Note.—For other cases, see Vendor and Purchaser, Cent. Dig. §§
810-814; Dec. Dig.-§ 287.*] .

Appeal from the District Court of the United States for the South-
ern District of Texas; Waller T. Burns, Judge.

Suit.by Reuben C. Brophy against John C. Kelly and others. From
a decree dismissing the bill of complaint, plaintiff appeals. Reversed
and remanded, with directions.

This is an appeal from a decree of the District Court for the Southern Dis-
trict of Texas in equity, dismissing appellant’s (plaintiff’s) bill of complaint
after a hearing upon the merits. The decree also dismissed the cross-bill of
the appellee John C. Kelly, who was one of the defendants and a cross-
complainant in the court below; but no cross-appeal has been taken from that
part of the decree.

The original bill was filed, so far as its purposes are here material, for
the purpose of setting aside and vacating, as fraudulent and void, a judg-
ment order of sale and a sale thereunder of a state court, which was asserted
by the appellant to be a cloud on his title to certain lands in Hidalgo county,
Tex. The judgment was obtained by one of the defendants, L. W. Campbell,
in a suit instituted by him as plaintiff in the district court of Dallas county,
Tex., against the appellant and the appellee John C. Kelly, as defendants.
The purpose of this suit was to recover on a note executed by the appellant
to the appellee Kelly for $2,525.85, and indorsed by Kelly to the plaintiff,.in
that suit, Campbell, and to enforce a vendor’s lien upon the land for a part
of the purchase money of which the note was given. There was a default
taken against the appellant, and on the 14th day of February, 1911, the
default was made final by a judgment in the district court of Dallas county.
The final judgment was for the foreclosure of the vendor’s lien on the land,
for part of the purchase money of which the note sued on was given, anrd,
as well, a personal judgment dgainst the defendant John C. Kelly, as indorser
on the note. There was no personal judgment taken against the appellant
Brophy. The appellant Brophy, at the time of the beginning ‘of that suit
and of the rendition of the judgment therein, was a resident of Illinois and
a nonresident of Texas. He was served with the notice of the suit personally
in the state of lllinois in pursuance of articles 1230 to 1234, inclusive, of the
Revised Statutes of Texas, on the 9th day of January, 1911, and by the
terms of the citation was required to appear and answer upon the first Mon-
day in February, 1911. Appellant made no appearance or answer. At the
time of the bringing of the suit appellant’s codefendant Kelly was a resident
of Texas. Citation was issued to him but not served upon him. On February
14, 1911, Kelly entered a voluntary appearance in the district court of Dallas
county in the cause and consented to a judgment against him, as prayed for
" in plaintiff’s petition, and personal judgment was entered against him on
that day. On March 10, 1911, an order of sale, founded on the judgment,
was issued from the clerk’s office, directing the sheriff of Hidalgo county to

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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seize and sell the land to satisfy the vendor’s lien. The sheriff thereupon
duly advertised the land for sale, and sold it at public outcry- at the county
seat of Hidalgo county on the first Tuesday of May, 1911, pursuant to the
advertisement, and returned the order for the seizure and sale to the district
court of Dallas county, having executed a deed to the purchaser. The pur-
chaser was the defendant, John C. Kelly, and the amount realized therefor
was $676.

The purpose of the bill was to have (1) the Judgment declared void and re-
moved as a cloud on plaintiff’s title to the land, or (2) to have the sale made
by the sheriff under it set aside and declared void, because of alleged collusion
and fraud between the execution creditor Campbell and the purchaser Kelly,
who was one of the defendants. ’

Noah Allen, of San Antonio, Tex., and E. F. Thompson, of Chi-
cago, Ill.,, for appellant.

Coke K. Burns, of Houston, Tex. (Andrews, Ball & Streetman, of
Houston, Tex., on the brief), for appellee John C. Kelly.

Before PARDEE and SHELBY, Circuit Judges, and GRUBB, Dis-
trict Judge.

GRUBB, District Judge (after stating the facts as above). 1. The
bill assails the judgment because, as it alleges, the district court of Dal-
las county did not acquire jurisdiction of the defendant Brophy or of
his land; he being a nonresident of Texas and personally served in the
state of his residence, Illinois, and the land involved not being situated
wholly or partly in Dallas county, in which county the suit was brought.
As to defendant Brophy, it is contended that the judgment was void,
whether the action be one in personam or one in rem. It is also alleged
that the defendant Brophy was deprived of due process of law by
being deprived of his land under the judgment, because the Texas
statute, under which service was obtained, failed to afford reasonable
time for appearance and answer by a nonresident defendant when per-
sonally served beyond the limits of the state. The statute provided
that the citation should be served ten days before the return term, and
answer was required to be made by the defendant on or before the
second day of the return term, and before the call of the appearance
docket on said second day. Revised Statutes Texas, art. 1263.

[1] It is not contended by the appellee that service by personal cita-
tion upon a nonresident defendant under article 1230 ‘of the Revised
Statutes of Texas, outside the limits of the state, would be a sufficient
predicate for a personal judgment against him. Pennoyer v. Neff, 95
U. S.714,24 L. Ed. 565. No personal judgment was rendered against
defendant Brophy in that case, and the only question is whether such
service is effective to sustain a judgment foreclosing a vendor’s lien;
the land being situated within the jurisdiction of the court.

Constructive service may be a sufficient foundation for a judgment
or decree in rem. So personal service upon a nonresident defendant,
when he is out of the state, in which the suit against him is pending,
may avail to support a judgment in that state, if its effect is limited to
property of his within the jurisdiction of the court. This is as true of -
actual service upon a nonresident when out of the state of the forum,
as it is of constructive service upon a nonresident. A suit may be one
in rem either by virtue of its purpose being to enforce an existing lien
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or foreclose an existing mortgage on property of the nonresident de-
fendant, situated within the state of the forum, or because of the cre-
ation in the suit itself by attachment or other process of a legal lien
on the property of the nonresident defendant found within the juris-
diction of the court.

In the case of Roller v. Holly, 176 U. S. 398-405, 20 Sup. Ct. 410,
412 (44 1. Ed. 520) the Supreme Court said:

“The substance of these cases is that if the plaintiff be in possession, or
have a lien upon land within a certain state, he may institute proceedings
against nonresidents to foreclose such lien or to remove a cloud from his
title to the land, and may call them in by personal service outside of the ju-
risdiction of the court, or by publication, if this method be sanctioned by the
local law. In suits for the foreclosure of a mortgage or other lien upon such
property, no preliminary seizure is necessary to give the court jurisdietion.
The cases in which it has been held that a seizure or its equivalent, an at-
tachment or execution upon the property, is necessary to give jurisdiction
are those where a general creditor seeks to establish and foreclose a lien
thereby acquired.”

That the suit in the district court of Dallas county and the judgment
rendered therein are to be construed, so far as they affected the de-
fendant Brophy, as being in rem only, is apparent from the fact that
no relief against Brophy was obtained, except an order for the seizure
and sale of his land. That service by personal citation upon a non-
resident defendant, in the state of his residence, is sufficient to support
a judgment in rem, foreclosing a lien on his land situated within the
state of the forum and within the jurisdiction of the court, is the hold-
ing of the case of Roller v. Holly, supra. That case also holds that
article 1230, Texas Revised Statutes, the one relied on by appellee in
this case, applies to suits for the foreclosure of liens or mortgages on
lands, as construed by the courts of Texas, a construction adopted
by the Supreme Court in that case.

The appellant, however, contends: (1) That the land being in a
county different from that in which the suit was brought and the judg-
ment obtained, and the Texas statute requiring suits for foreclosure of
liens on land to be brought in the county where the land was located,
partly or wholly (Revised Statutes Texas, art. 1194, subd. 12), the dis-
trict court of Dallas county had no jurisdiction of the rem, and, hav-
ing no jurisdiction of the person of the defendant Brophy, was with-
out jurisdiction altogether; and (2) that article 1230, Texas Revised
Statutes, providing for service on nonresidents, allowing the citation
to be returnable at a term to be held within ten days after service, the
Texas law requiring the defendant to answer on or before the second
day of the term makes it possible that a nonresident defendant have
but 12 days in which to appear and answer the citation, which might
be an unreasonably short time, depending upon the distance the resi-
dence of the defendant is from the place of trial, and that the statute,
for this reason, deprives nonresident defendants of due process, and is
violative of the fourteenth article of amendment to the federal Con-
stitution for that reason.

[2] 2. The district court of Dallas county is by the Constitution and
laws of Texas vested with general original jurisdiction in all suits for
the enforcement of liens on lands (Constitution of State of Texas, art.
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5, § 8; Revised Statutes of Texas 1895, art. 1098), where the amount
in controversy exceeds the sum of $500. Article 1194, subd. 12, Texas
Revised Statutes, provides that a suit for the foreclosure of a mortgage
or other lien may be brought in the county in which the property sub-
ject to such lien or a portion thereof may be situated. Is the effect of
the latter statute to deprive the district courts of jurisdiction of the sub-
ject-matter of suits to enforce liens on lands situated in counties other
than that of the forum, or merely to provide for the venue, giving the
defendant a privilege to be sued only in the county of his residence, or
that in which is situated property against which a lien is sought to be
enforced, a privilege which he may insist on or waive, as he sees fit,
and which he waives by permitting a default to go against him? That
the latter is the correct rule is apparent from the Texas cases we quote
from. .

In De La Vega v. League, 64 Tex. 205-215, the Supreme Court of
Texas said, with reference to subdivision 14. of the same section, which
limits the venue in actions for the recovery of lands, to remove incum-
brances, to quiet title, and to prevent waste, to the county in which
the land or a part thereof lies:

“Qur statutes in force at the time the reconvention was filed provided that
suits for the recovery of land should be brought in the county where the land
or a part thereof is situated. This is one of the exceptions to the general rule
requiring suits to be brought in the county of the defendant’s residence. This
requirement is not a matter that affects the jurisdiction of the district courts
over the subject-matter of controversies about the title or possession of lands.
Every district court in the state has cognizance of such suits; the require-
ment as to the county in which the suit may be brought is a mere personal
privilege granted to the parties, which may be waived like any other privi-
lege of this character.”

In the case of Dittman v. Iselt, 52 S. W. 96, the Texas Court of
Civil Appeals said: ,

“It is well settled that the requirement that suits for the recovery of lands
should be brought in the county where the land, or a part thereof, may be
situated, is not a matter that affects the jurisdiction of district courts over
the subject-matter of controversies about the title or possession of lands. The
requirement is one of personal privilege merely, and, when the parties were
once in court, any matter arising out of the subject-matter of the suit could
be litigated.”

In the case of Wolf v. Sahm, 55 Tex. Civ. App. 569, 120 S. W.
1114-1116, the same court said:

“It is true that while article 1194 of the Revised Statutes of 1895 prescribes
that suits concerning lands shall be brought in the counties where the lands
are situated, still district courts have the power to try such suits regardless .
of the county in which the land is located, and the statute referred to merely
secured to a defendant a personal privilege to be sued in a particular county.
It is also true that the general rule is that the privilege referred to is waived
when a defendant files a plea to the merits before asserting his privilege to
be sued in another county.”

In the case of Houston Oil Co. v. Bayne (Tex. Civ. App.) 141 S. W.
544, the same court reapplied the principle decided in the case of De
La Vega v. League, supra, to a case in which a judgment was enter-
ed against nonappearing unknown heirs, upon constructive service by
posting and publication. The court said:
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“We are of the opinion, however, that the general rule announced by the au-
thorities, and above stated, applies to this case. The presumption is that the
court obeyed the plain command of the statute, and appointed an attorney ad
litem to represent the defendants, and they are bound by his waiver of ob-
Jections to the venue.”

There is no reason for the drawing of a distinction between sub-
division 14 and subdivision 12 of article 1194, in this respect. Each
relates to the venue in suits concerning lands, and fixes the venue in
the county where the lands are situated. However, in the case of
Cavanaugh v. Peterson, 47 Tex. 206, the Supreme Court of Texas
said:

“The statute provides for a mortgage on land to be foreclosed in the county
where the land is situated. It does not follow, from that, that a judgment of -
foreclosure would be void, if it was foreclosed in another county; the district
court having general jurisdiction of the subject-matter—the debt, and the
mortgage to secure it. That judgment, being rendered in Harris county, was
binding, and, not being appealed from or set aside, was conclusive, as between
the parties to it, to the full extent of what was decreed.”

The same principle has been announced by the Texas courts in the
cases of Ryan v. Jackson, 11 Tex. 400; Morris v. Runnells, 12 Tex.
175; Bonner v. Hearne, 75 Tex. 247, 12 S. W. 38; Walker v. Stroud
(Tex. Sup.) 6 S. W. 206; and Fairbanks v. Blum, 2 Tex. Civ. App.
479, 21 S. W. 100¢. '

Appellant contends that article 1903, Texas Revised Civil Statutes,
does not apply to nonresident defendants. It, however, applies only to
a plea of privilege based upon the residence of a defendant in a county
of the state other than that in which he is sued, and does not attempt
to prescribe the form of such a plea, where it is based upon the own-
ership of lands, which are affected by a suit, which is pending in a
county, other than that in which the lands are located. It cannot be
inferred, from the absence of legislation prescribing the form of such
a plea of privilege, that no such plea in such cases is recognized in
Texas, especially in view of the express authorities cited, which sus-
tain the right to file it in cases of like character. Where the basis of the
privilege is the locality of the land, about which the suit relates, the
place of residence of the defendant, whether within or without the
state, becomes immaterial.

We think the fact that the land involved in the suit in Dallas county
was in Hidalgo county was a matter of affirmative defense by the de-
fendants in that suit, which might be waived, and which was waived
by the defendant Brophy by permitting a default to be taken against
him, and by the defendant Kelly by entering a voluntary appearance
and consenting to the entry of the judgment in that cause.

[3] It is contended that Kelly collusively consented that the suit
might be brought in Dallas County. It is apparent that an agreement
on Kelly’s part with Campbell, the plaintiff in the suit, could not have
prevented Kelly’s codefendant Brophy from pleading his privilege .to
be sued only in the county where the land was located. Brophy was
deprived of the opportunity of setting up this defense, because he de-
faulted, and not because of Kelly’s agreement with plaintiff. Kelly
was responsible as indorser on the note to the holder of it, and had a
legitimate interest in seeing that it was paid by the maker, and if his
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interest, in this respect, was subserved by consenting to the jurisdiction
of the Dallas county court over him, his codefendant had no’ ground
of complaint. Nor was he entitled to complain of Kelly’s act in ap-
pearing voluntarily at the return term, and consenting to the judgment,
for the same reason. However, the plaintiff Campbell could have taken
final judgment against Brophy’s land at the return term, in the absence
of Kelly’s appearance and consent by dismissing against Kelly. So
that Kelly’s appearance and consent only had the effect of enabling the
plaintiff Campbell to obtaina judgment at that term against Kelly as
well as against Brophy’s land. This was not a matter in which Brophy
had an interest or of which he was entitled to complain.

[4] 3. It is also contended that article 1230, Texas Revised Stat-
utes, when considered in connection with article 1263, fails to furnish
- nonresident defendants, personally served beyond the limits of the
state of Texas, due process of law, in that the period between the serv-
ice of personal citation and the time required of the defendant to ap-
pear and answer may be unreasonably short, if the citation is served
within the nearest day possible to the return term. The period would
then be 12 days. The appellant relies upon the case of Roller v. Hol-
1y, 1176 U. S. 398, 20 Sup. Ct. 410, 44 L. Ed. 520. In that case the Su-
preme Court held that a nonresident defendant, who was called upon
to answer a suit pending in Texas, while he himself was in Virginia,
within 5 days of date of service of citation, was not furnished due pro-
cess of law, and was entitled to have a default judgment rendered on
such service set aside for that reason. It is quite clear from the opin-
ion of the court that an interval of 20 days between service and re-
turn day would not have been held to be unreasonable. In this case,
the appellant was served with the citation January 9, 1911, in Elgin,
IIl.,, and was not required to appear or answer until the day succeeding
the first Monday in February. This was in excess of 20 days. The
period between service and return day for answer, under the Texas
statutes, might have been.as short as 12 days. The contention is that
as to some nonresident defendants such an interval might be too short
to afford due process, and that, if the statute permits of such a contin-
gency, it must be declared invalid, even though appellant had ample
time after service to plead in the case in which he was defendant.

We think the case of Tyler v. Judges of Court of Registration, 179
U. S. 405, at page 409, 21 Sup. Ct. 206, at page 208 (45 L. Ed. 252),
answers this contention adversely to the appellant, deciding that a fed-
eral court will not strike down a state statute as unconstitutional be-
cause not affording due process of law in the matter of notice at the
instance of a defendant who concededly had ample notice of the pen-
dency of the suit against him. In that case the Supreme Court said:

“In the case under consideration the plaintiff in error is the owner of a lot
adjoining the one which is sought to bé registered, and the only question in
dispute between them relates to the location of the boundary line. In his pe-
tition he does not set forth that he made himself a party to the proceedings
before the court of registration, and his name does not even appear in the list
of those who are required to be notified, or elsewhere in the proeeedings be-
fore the court. In the assignment of error he complains only of the unconsti-
tutionality of the statute, in that it deprives persons of property without due
process of law. In his brief his first objection to the validity of the act is
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that the registration, which deprives all persons, except the registered owner,
of interest in the land, is obtained as against residents and known persons
only by posting notices in a conspicuous place on the land and by registered
letters, and as against nonresidents and unknown persons by publication in a
newspaper; and that the rights of the parties may be foreclosed without
actual notice to them in either case, and without actual knowledge of the pro-
ceedings. His second objection to the validity of the act is that the registra-
tion of dealings with the land after the original registration would, in cer-
tain cases, have the effect of depriving the registered owners of their property
without due process of law. His objections throughout assume that he has
actual knowledge of the proceedings, and may make himself a party to them
and litigate the only question, namely, of boundaries, before the court of
registration. In other words, he is not affected by the provisions of the act of
which he complains, since be has the requisite notice. Other persons, whether
residents or nonresidents, whose rights might be injuriously affected by the
decision, might lawfully complain of the unconstitutionality of an act which
would deprive them of their property without notice; but it is difficult to see
how the petitioner would be affected by it. * * * It may well have been
thought that, to avoid the necessity and expense of appearing before an un-
constitutional court and defending his rights there, he had sufficient interest
to attack the law, which lay at the foundation of its proposed action; but to
give him a status in this court he is bound under his petition to show, elther
that he has been, or is likely to be, deprived of his property without due
process of law, in violation of the fourteenth amendment; and, as no such
showing-has been made, we cannot assume to decide the general question
whether the commonwealth has established a court whose jurisdiction may,
as to some other person, amount to a deprivation of property.”

Upon the authority of this case, we decline, at the instance of appel-
lant, who had ample and timely notice of the pendency of the Dallas
county suit, to decide the general question as to whether article 1230
is a-violation of the fourteenth amendment, because of its possible fail-
ure to furnish another person, in another case, reasonable notice and
opportunity to appear and defend.

This results in a denial to appellant of the relief prayed for by him,
so far as it relates to the judgment of the district court of Dallas coun-
ty. We reach this conclusion with less reluctance, since the only de-
fense to the action on the note that we understand from the record
the appellant would or could interpose, if afforded an opportunity, is
that it was transferred to plaintiff by the payee and endorser Kelly, in
violation of his agreement with appellant, an agreement which was
found by the district judge not to have been made, in which finding we
concur. , .

[5] We come then to the other branch of relief prayed for by ap-
pellant, namely, the setting aside of the sale made under the judgment.

It is conceded by the appellant that the sale was made in pursuance
of an order of sale, issuing upon the judgment, and was regularly ad-
vertised, and was conducted by the sheriff of Hidalgo county, as a
judicial sale at public outcry. The appellant claims that the sale was
fraudulent as to him, because there was a collusive agreement between
the plaintiff in the judgment, Campbell, and the purchaser, Kelly, as
to the bidding; because of the announcement at the sale that there
were certain liens on the property, made either by the sheriff ‘or by
Campbell or Kelly, no explanation having been given that these liens
were subsequent to that under which the sale was had; and because
the property was sold for a grossly inadequate price.
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The evidence showed that Campbell, the plaintiff in execution, went
to Edinburgh, where the sale was to occur, to look after his interest at
the sale; that, at Kelly’s request, the sale was continued to a later
hour, to enable Kelly to reach Edinburgh and bid on the land; that
Kelly came to Edinburgh prepared to bid $3,000, which was the ap-
proximate amount due on the judgment for the land; that before the
bidding commenced Kelly told Campbell that he would pay Campbell
the difference between the amount due on the note and judgment and
what he (Kelly) might bid in the land for; that Campbell said what
he wanted was his money and not the land. This is Kelly’s own tes-
timony. The land was knocked down to Kelly after Campbell had
stopped bidding, there being no bidders other than Kelly and Campbell,
for $676. That amount was insufficient to pay the judgment in favor
of Campbell to satisfy which the land was sold. Campbell, however,
was protected as to the unpaid balance by Kelly’s agreement to pay it
to him, though the property sold for less. Kelly did pay Campbell the
difference between what was due on the judgment, and the amount of
his bid and took a transfer of the note, on which the judgment was
based, from Campbell, crediting it with the amount of his bid. A sher-
iff's deed was made on the date of the sale to Kelly. It seems clear
that Campbell’s interest in bidding was taken away by his foreknowl-
edge that he would get his money from Kelly, without requiring Kelly
to bid the amount due on the judgment, as he was prepared to do, if-
necessary. Instead of the judgment being satisfied in full by the land
sold, as it would have been in the absence of such an understanding, it
was satisfied only to the extent of $676, leaving to Campbell or to his
transferee, Kelly, the power to collect the balance from the appellant
Brophy by execution against his other property.

Again, it is quite clear that an announcement was made at the sale
by either Kelly or Campbell or the sheriff in their presence and with
their acquiescence that there were liens on the land to a person, who
was present at the sale, and displayed enough interest in the sale to
make the inquiry. There was a prior lien in favor of the Bedell Mooré
estate of about $9,000, but the payment of this had been assumed by
Kelly, in his trade with Brophy. There was another purchase-money
note for $15,000 of Brophy’s, held by Kelly or his transferee; but the
lien of this note was postponed by Kelly’s agreement with Campbell
to the lien of the note, which was the basis of the judgment under
which the sale was made. No explanation of the status of the liens
was vouchsafed the inquirer. The amount of the liens was such as to
destroy his interest in the property, if his statement is to be credited.
He made no bid at the sale, thus leaving the competition altogether be-
tween Campbell and Kelly. The partial information furnished the
possible bidder was misleading, and calculated to induce a withdrawal
of interest. It was made by or in the presence and with the apparent
acquiesence of Campbell and Kelly. We do not think they are in a
position to say that appellant has not shown the solvency or capacity
of the inquirer to purchase, after having discouraged his bid.

The property sold for $676, subject to a lien of $9,000 or $10,000.
The record shows it to have been worth $35,000 or more.

In view of the facts attending the sale, as stated, and the inadequate
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price realized for the property sold, we have reached the conclusion
that the sale was collusive and fraudulent as to appellant Brophy and
should be set aside, and the sheriff’s deed declared to be null and void,
leaving the property to be resold under another order of sale to be is-
sued upon the judgment. The following authorities support this con-
clusion: Byers v. Surget, 60 U. S. 303, 15 L. Ed. 670, and Graffam v.
Burgess, 117 U. S. 180, 6 Sup. Ct. 686, 29 L.. Ed. 839.

The equities as between the parties will also be conserved by this
course. If the sale is permitted to stand, the appellant Brophy will
have lost the land he purchased from Kelly, without opportunity to
redeem it from the sale. For this land, he paid Kelly $5,200 in cash
and executed two notes, one for $2,525 and one for $15,000. The small-
er note is still outstanding against him, except for the credit of $676,
the amount realized from the land at the sale. The second note for
$15,000 is also still outstanding against him and in the hands of a pos-
sible innocent holder for value, with no notice of any equities between
Kelly and appellant. Against these obligations, Bfophy has nothing.
The inequity of this situation needs no enlargement.

The decree of the District Court is reversed, and the cause remand-
ed to that court, with directions to there enter a decree, setting aside
the sale of the land by the sheriff of Hildago county to the appellee
Kelly, and declaring the sheriff’s deed to Kelly null and void, but with-
out prejudice to the right of the appellee Campbell to sue out another
order of sale on the judgment in the district court of Dallas county,

.and in pursuance of it to readvertise and resell the land, if he is so ad-
vised. The costs in this court and in the court below to be taxed
against the appellees and defendants,

MUTUAL LIFE INS. CO. OF NEW YORK v. HILTON-GREEN et al.
(Circuit Court of Appeals, Fifth Circuit. January 17, 1914.)

1. INSURANCE (§ 265*)—AVOIDANCE OF POLICY FOR FALSE REPRESENTATIONS.

Where a life insurance policy provided that all statements by insured
should, in the absence of fraud, be deemed representations and not war-
ranties, it was not avoided by false representations made by insured un- °
less they were made fraudulently, with knowledge, actual or imputed, of
their falsity, when he made them, and were material to the risk, tend-
ing to influence the insurer to write the policy when, if their falsity had
been known to it, it might not have done so.

[Ed. Note.—For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig.
§ 265.%]

2, INSURANCE (§ 292*)—AvVOIDANCE OF POLICY FOR FALSE REPRESENTATIONS.
Representations by an applicant for insurance that he had been ex-
amined by the insurer’s medical examiner, and that no previous appli-
cation by him had been rejected and passed upon unfavorably, which were
untrue to his knowledge, avoided the policy, unless the insurer was estop-
ped to rely thereon by reason of its knowledge of their falsity.

[Ed. Note.—For other cases, see Insurance, Cent. Dig. §§ 691, 692; Dec.
Dig. § 292.*]

*For other cases see same topic & § NUMBER In Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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3. INSURANCE (§ 378%)—FALSE REPRESENTATIONS—ENOWLEDGE OF AGENT IM-
PUTED TO COMPANY.

Under Gen. St. Fla. 1906, § 2765, providing that every person receiving
money for an insurance company for any contract of insurance made by
him, or who directly. or indirectly makes or causes to be made any con-
tract of insurance, shall be deemed to all intents and purposes an agent or
representative of such company, the knowledge of a company’s managing
and soliciting agents and medical examiners of the falsity of representa-
tions by insured was chargeable to the company, in the absence of collu-
sion between them and insured to defraud the company, though acquired
in connection with the soliciting and examining of insured for another
company; such previous transaction having been of recent happening,
and the knowledge not having passed out of the recollection of such
agents, but having been rehearsed during the examination for the sub-
sequent policy and when the application therefor was taken, where the

* only limitation in the policy on the authority of agents was a provision
that they were not authorized to modify the policy or extend the time for
paying a premium, especially where the policy also provided that repre-
sentations in the absence of fraud should not be deemed warranties.

[Ed. Note.—For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec.
Dig. § 378.%]

In Error to the District Court of the United States for the Northern
District of Florida; Wm. B. Sheppard, Judge.

Action by L. Hilton-Green and another, as executors of C. L. Wig-
gins, deceased, against the Mutual Life Insurance Company of New
York. Judgment for plaintiffs, and defendant brings error. Affirmed.
. See, also, 202 Fed. 113, 120 C. C. A. 267.

This was an action to recover upon four policies of life insurance, issued
by the plaintiff in error (defendant in the {rial court) at one and the same
time to the intestate. The suit was instituted in the Circuit Court of the
First Judicial Circuit of Florida, and removed to the District Court-of the
United States for the Northern District of Florida. It was twice tried in that
court, each trial resulting in a verdict for the plaintiff for the amount of the
four policies with interest and attorneys’ fees.

The first judgment was reversed by this court because the policies sued on
were erroneously held by the District Judge on the first trial to be Alabama
contracts, which, under the statute of that state, made them noncontestable
for any cause after two annual premiums had been paid. No other question
was decided on the former appeal. The opinion of the court appears in 202
Fed. 113, 120 C. C. A. 267.

Upon the second trial, to review the judgment in which the present writ
of error is taken, the court below held that the Florida law governed the poli-
cies, and other questions only are now presented for decision. They arise
entirely out of false statements alleged to have been made or ratified by the
insured in the application for the policies and in the reports of the two medi-
cal examiners of the defendant, and which the defendant contended avoided
the policies. The alleged false answers related to the insured’s present and
past health history; as to previous illnesses, surgical operations, consultations
with physicians, hospital treatment, etc.; also, that he had been examined
by the defendant’s medical examiners, and that the examiners had correctly
recorded his answers; and that he had never applied for other insurance and
been rejected or his application not passed upon favorably. The alleged false
statements were made the subjects of numerous special pleas by the defend-
ant, to which the plaintiff replied by taking issue thereon and also by alleging
knowledge of the falsity of the statements relied upon, on the part of the de-
fendant, through its agents and examiners who were instrumental in writing
the policies for it. No questions with relation to the pleadings are assigned
as error. The errors relied upon relate altogether to exceptions to the court’s

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’'r Indexes
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oral charge, and to the refusal of certain charges requested by the defendant.
There are 23 errors assigned and relied upon for a reversal, all of which have
been examined by us. We feel that clearness of presentation will be accom-
plished rather by a general statement of our views respecting them than by
a detailed consideration of each assignment,

George W. P. Whip, Emmett Wilson, and Philip D. Beall, all of
Pensacola, Fla., for plaintiff in error. .

W. A. Blount, A. C. Blount, Jr., and F. B. Carter, all of Pensacola,
Fla., for defendants in error.

Before PARDEE and SHELBY, Circuit Judges, and GRUBB, Dis-
trict Judge.

GRUBB, District Judge (after stating the facts as above). The main
questions considered on the trial in the court below, and about which
the errors insisted upon here relate, were: (1) Whether the alleged
false statements must have been fraudulently made by the insured, in
order to be availed of by the insurer; (2) whether they must have
been material to the risk to have that effect; (3) whether they or any
of them were, in fact, material to the risk; (4) whether knowledge of
the falsity of the statements made by the insured on which defendant
relies, if proven, would be the knowledge of the defendant and estop
it from asserting the invalidity of the policies for -that reason; and
(5) whether the defendant’s agents or medical examiners are shown
to have had such knowledge.

[1] 1. Each of the policies was alike in form and in its conditions
and provisions. Each contained this stipulation:

“All statements made by the insured shall, in the .absence of fraud, be
deemed representations and not warranties.” .

When the language of a policy by its terms excludes warranties, it
would seem that it leaves false representations made by the insured
with substantially the status that they would have with relation to the
offense of obtaining money by false pretenses. In order to avoid a
contract of insurance, because a party to it was induced to enter into
it by the false representations of the other party to it, it must be made
to appear that the representations were untrue; that they were known
to be untrue by the party making them ; that they were material induce-
ments to the party, to whom they were made, to enter into the contract;
and that the party to whom they were made relied upon their truth,
which implies that he was unaware of their falsity.

In the case of Atna Life Ins. Co. v. Outlaw, 194 Fed. 862, 114 C.
C. A. 608, the Circuit Court of Appeals for the Fourth Circuit said
of a policy containing a like stipulation:

“It was decided by the Circuit Court of Appeals of the Eighth Circuit, in
the case of Rice v. Fidelity & Deposit Company of Maryland, 103 Fed. 427, 43
C. C. A. 270, that: ‘In insurance a representation is a statement by the ap-
plicant to the insurer regarding a fact material to the proposed insurance;
and it must be not only false, but fraudulent, to defeat the policy. A war-
ranty, in the law of insurance, is a binding.agreement that the facts stated
by the applicant are true. It is a part of the contract, a condition precedent
to recovery upon it, and its falsity in any particular is fatal to an action upon
the policy.” Accepting this as the definition of a representation, it follows that,
in order for a representation, under the terms of this policy, to serve as a

211 ¥.—3
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defense, it must have been knowingly false, and therefore fraudulent. Unlese
so knowingly false and fraudulent, it could not be availed of by the insurance

company as a defense.”
9

In the case of Pelican v. Mutual Life Insurance Co., 44 Mont. 277,
119 Pac. 778, the court said:

“An application for a policy provided that all statements made by the in-
sured should, in the absence of fraud, be deemed representations and not
warranties, and that no such statement of the insured should avoid or be
used in defense to a claim under the policy, unless contained in the written
application, ete. It also recited that all of the answers to the medical ex-
aminer were true and were offered as inducements to the issue of the policy.
Held, that answers to questions in the application as to insured’s prior health
history were representations and not warranties, and the falsity thereof would
not avoid the policy unless fraudulent, under Rev. Codes, 5043, providing that
the language of the policy must be construed most strongly against insurer.”

Section 5043, Revised Code, referred to in the citation, and declar-
ing that the language of the policy must be construed most strongly
against the pleader, being merely declaratory of the rule of construc-
tion as to insurance policies in the absence of statute, does not diminish
the weight of this authority.

In the case of Penn Mutual Co. v. Trust Co., 73 Fed. 653, 19 C. C.
A. 316, 38 L. R. A. 33, 70, Circuit Judge Taft held that where a repre-
sentation was by a statute required to be made “in bad faith,” to be
available to the insurance company, nothing short of an actual intent
to mislead or deceive would suffice; that a misstatement, honestly
made, through inadvertence or even gross forgetfulness and careless-
ness, was not enough.

We are of the opinion that, under the language of these policies,
they could be avoided because of false representations made by the in-
sured, only if such representations were fraudulently made, i. e., with.
knowledge, actual or imputed, upon the assured’s part, of their falsity
when he made them.

2. We also think that the false representations relied upon to avoid
the policies must have been material to the risk, tending to influence
the insurer to write the policies, when, if their falsity had been known
to it, it might not have done so. The peculiar stipulation of the poli-
cies themselves excludes the idea that the représentations made by the
insured were to be considered warranties, unless they were fraudu-
lently made. If not to be construed as warranties, then, in order. to
avoid the policies, they must have been material to the risk.

In the case of Ztna Life Ins. Co. v. Outlaw, 194 Fed. 862, 863, 114
C. C. A. 608, 609, the Circuit Court of Appeals for the Fourth Circuit
said: :

«The distinction between a warranty and a representation in an applica-

_tion for an insurance policy has by a number of decisions been stated to be
that, if the statements are warranted, they must be true in every particular,
whether material or immaterial; whereas, if the statements are representa-

tions, incorrectness in an immaterial matter will not avoid the policy, al-
though, if incorrect in a material matter, the policy will be avoided.”

We hold that, under the language of the policies involved in this
suit, the defendant, to avoid the policies for false representations, must
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establish their falsity, materiality, and the knowledge of the insured,
actual or imputed, of their falsity.

3. So far as the alleged false representations related to the insured’s
previous and present condition of health, as to whether he had suffer-
ed from indigestion or from a weak and diseased heart, and whether
he was then in good health, we think that the issues were properly left
as questions of fact to the jury, both as to the falsity and as to the
materiality of these representations. So we think the materiality of
the omission of the insured to mention the history of the impacted tooth
and the operation for its removal, and the visits of the insured to Hot
Springs, Montgomery, and Atlanta, in pursuit of treatment for what
turned out to be an inverted tooth, was a question for the jury to de-
termine, under the evidence disclosed in the record.

[2] This leaves for consideration the representation of the insured
that he had been examined by Dr. Turberville, defendant’s medical
examiner, and that the answers recorded by the medical examiner in
his report were correct. In truth, there' was no such examination
had, and the insured must have known that there was none, and the
representation that there had been one was a material one.  So with
regard to the representation of the insured that there had been no
previous application.for insurance made by him and rejected or not
passed upon favorably by the insurance company. This was untrue,
must have been known to have been untrue by the insured when he
made it, and it was material. Either of these two last representations
would be sufficient to avoid the policies, unless the defendant is es-
topped to rely upon them, by reason of its knowledge of their falsity.
It had such knowledge, if at all, because of the knowledge of its agents
and examiners, who handled the matter for it.

[3] 4. This brings us to the inquiry as to whether defendant is
chargeable with the knowledge of its agents, Hogue and Torrey, and
its medical examiners, Kirkpatrick and Turberville, who reported to
it that they had examined the insured, and facts indicating that he
was an acceptable risk.

In considering this legal question, two facts, peculiar to this case,
are to be noticed: (a) The effect of the Florida statute, and (b) the
language of the policies sued upon.

(3) Section 2765 of the General Statutes of Florida is as follows:

“Sec. 2765. Agents.—Any person or firm in this state, who receives or re-
celpts for any money on account of or for any contract of insurance made by
him or them, or for such insurance company, association, firm or individual,
aforesaid, or who receives or receipts for money from other Persons to be
transmitted to any such company, association, firm or individual, aforesaid,
for a policy of insurance, or any renewal thereof, although such policy of in-
surance is not sigiied by him or them, as agent or representative of such com-
pany, association, firm or individual, or who in anywise, directly or indirectly,
makes or causes to be made, any contract of insurance for or on account of
such insurance company, association, firm or individual, shall be deemed to all

intents and purposes an agent or representative of such company, associa-
tion, firm or individual.” .

In the absence of such a statute and under different language in
the policies, the case of New York Life Ins. Co. v. Fletcher, 117 U. S.
519, 6 Sup. Ct. 837, 29 L. Ed. 934, relied upon by the plaintiff in error,
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would seem controlling of this case. However, effect must be given to
the statute and to the language of the policies. .

In the later case of Continental Ins. Co. v. Chamberlin, 132 U. S.
304-310, 10 Sup. Ct. 87, 89 (33 L. Ed. 341), the Supreme Court con-
sidered a similar statute of Iowa, and distinguished the case of In-
surance Co. v. Fletcher, supra, from one where such a statute control-
led, and declined to apply the rule laid down in the Fletcher Case to
the case then under their consideration. The court said, referring to
such a statute: :

“This statute was in force at the time the application for the policy in suit
was taken, and therefore governs the present case. It dispenses with any in-
quiry as to whether the application or the policy, either expressly or by nec-
essary implication, made Boak the agent of the assured in taking such ap-
plication. By force of the statute, he was the agent of the company in so-
liciting and procuring the application. He could not, by any act of his, shake
off the character of agént for the company. Nor could the company by any
provision in the application or policy convert him into an agent of the as-
sured. If it could, then the object of the statute would be defeated. In
his capacity as agent of the insurance company he filled up the application—
something that he was not bound to do, but which service, if he chose to ren-
der it, was within the scope of his authority as agent. If it be said that, by
reason of his signing the application, after it had been prepared, Stevens is
to be held as having stipulated that the company should not be bound by his
verbal statements and representations to its agent, he did not agree that the
writing of the answers to questions ‘confained in the application should be
deemed wholly his act, and not, in any sense, the act of the company, by its
authorized agent. His act in writing the answer, which is alleged to be un-
true, was, under the circumstances, the act of the company. If he had ap-
plied in person, to the home office, for insurance, stating in response to the
question as to other insurance the same facts communicated by him to Boak,
and the company, by its principal officer, having authority in the premises, had
then written the answer, ‘No other,’ telling the applicant that such was the
proper answer to be made, it could not be doubted that the company would
be estopped to say that insurance in co-operative societies was insurance of
the kind to which the question referred, and about which it desired informa-
tion before consummating the contract. The same result must follow where
negotiations for insurance are had, under like circumstances, between the as-
sured and one who in fact, and by force of the law of the state where such
negotiations -take place, is the agent of the company, and not, in any sense,
an agent of the applicant.”

In the case of New York Life Ins. Co. v. Russell, 77 Fed. 94-104,
23 C. C. A. 43, 53, the Circuit Court of Appeals for the Eighth Cir-
cuit said of the effect to be given the language of a policy as against a
similar statute of Nebraska:

“The obvious purpose of this clause, like that which declared the agent of
the insurance companies should be deemed the agent of the insured, is to
enable the insurance company to escape from the necessary obligations and
liabilities imposed by the law of agency on a principal who commits the con-
duct of his business to an agent. It is designed to evade a fundamental rule
of the law of agency, and to shear its acknowledged agents of their appro-
priate and accustomed powers and duties, and impose them on the insured.
If this application is to receive the construction contended for, no one can
safely transact business with an agent of the company; for, while he would
be bound by his acts and representations and any information communicated
to him by the agent, the company will not be bound by the acts or repre-
sentations of its agent and any information communicated to him in the con-
duct of the business of his agency. Under such a rule, the rights and obliga-
tions of the contracting parties would not be reciprocal; contracts made with
the company’s agents would be one-sided; and the company could, at its own
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election, avail itself of the acts and representations of its agents when it was
profitable to do so, and repudiate them when they were likely to prove bur-
densome. The company cannot play fast and loose in this manner. The
persons who are authorized by the company to solicit insurance, take applica-
tions, or receive premiums in Nebraska, are made by statute the agents of
the company ‘to all intents and purposes’; and it is not within the power of
the company to shear these statutory agents of the powers and authority
with which the law, for the protection of the public dealing with the com-
pany, invests them. These powers are precisely those which an agent of an
insurance company possesses, upon whose powers and authority no special
limitations have been imposed. * * *

“Insurance companies perfectly understand the fact that these applications,
which are framed by themselves, and furnished to their agents, are filled up,
and the answers to the questions written down, by their agents, and that
every applicant accepts without question the advice, direction, and assurance
of the agents in all matters relating to the preparation of the application.
This is a part of the duty of such agents, and the applicant has a right to
assume that they will discharge it intelligently and honestly. He has a right
to assume, also, that the agent will honestly and faithfully discharge his duty
to his principal. In this case it was the duty of the company’s medical ex-
aminer to make the report called for by the clause of the application last
quoted, if the answer to the question and the information communicated to
the medical examiner made such report necessary. This was a duty required
of the medical examiner by the company. It would be unprecedented and un-
reasonable for an apphcant to take into his own hands the preparation of
the medical examiner’s report, and, in domg S0, dlsregard the expres§ advice
and direction of the company’s medxcal examiner, * %

“Under the Nebraska statute, the agents and medical examiner of the de-
fendant company were ‘to all intents and purposes’ the agents of the com-
pany; and, in their respective spheres, they possessed all the powers and
authority conferred on agents and medical examiners of insurance companies
by an unqualified appointment as such. It results that the information com-
municated by the applicant to the company’s agents and medical examiner
was, in contemplation of law, communicated to the company itself; and the
company, therefore, having issued the policy with knowledge of all the facts,
will not be heard to defend upon the ground that these facts were not fully
set out in the report of its agents or medical examiner. We concur fully in
the conclusion reached by the learned judge who tried the case at the circuit,
whose opinion is inserted in the statement of the case. The judgment of the
Circuit Court is affirmed.”

In view of the Florida statute, we think these two cases are con-
trolling of this case, rather than is the case of New York Life Ins.
Co. v. Fletcher, which plaintiff in error relies upon. The statute pre-
scribes that every person who receives money for an insurdnce com-
pany in payment of a contract of insurance, or who directly or indirect-
ly causes to be made any contract of insurance, shall be deemed to all
intents and purposes an agent or representative of such company. Un-
der this description, we think Torrey, the defendant’s Mobile manager,
Hogue, the soliciting agent, and the two medical examiners were agents
of the defendant to all intents and purposes, and so, for the purpose of
charging it with nogice of what they knew, when the policies were writ-
ten. ¢

(b) Again, the language of the policies in this case differs from that
of the policy in the case of Life Ins. Co. v. Fletcher, supra. In that
case the policy contained a stipulation:

“That the rights of the company could in no respect be affected by his ver-

bal statements, or by those of its agents, unless the same were reduced to
writing and forwarded with his application to the home office.”
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Of this stipulation the court, in that case, said:

“The company, like any other principal, could limit the authority of its
agents, and thus bind all parties dealing with them with knowledge of the
limitation. It must be presumed that he read the application, and was cog-
nizant of the limitations expressed therein.”

And again:

“The present case is very different from Insurance Co. v. Wilkinson, 13
Wall. 222 [20 L. Ed. 617], and from Insurance Co. v. Mahone, 21 Wall. 152
[22 L. Ed. 593]. In neither of these cases was any limitation upon the power
of the agent brought to the notice of the assured. * * * Where such
agents, not limited in their authority, undertake to prepare applications and
take down answers, they will be deemed as acting for the companies. In
such cases it may well be held that the description of the risk, though nom-
inally proceeding from the assured, should be regarded as the act of the com-
pany. Nothing in these views has any bearing upon the present case. Here
the power of the agent was limited, and notice of such limitation given by
being embodied in the application, which the assured was required to make
and sign, and which, as we have stated, he must be presumed to have read.
He is therefore bound by its statements.”

In the case of Atna Life Ins. Co. v. Moore (decided December 22,
1913) 231 U. S. 543, 34 Sup. Ct. 186, 58 L. Ed. —, the Supreme
Court of the United States said:

“The medical examiner, as we have seen, put down the answer, ‘No,’ to
the question asked Salgue as to whether he had heart disease, after being
informed by Salgue that he (Salgue) had been told by physicians that his
heart was affected. It appears from the evidence that the other answers of
Salgue in his application were written down by the agent of the company;
and there is testimony for and against the fact that Salgue informed the agent
of the opinion entertained of him by his physicians, and that he also informed
the agent of other applications for insurance. It is hence contended that the
agent, not Salgue, is responsible for the positive character of the answers, and
that the insurance company is estopped by this action of the agent and by
his knowledge of the actual conditions and circumstances. It is therefore
further contended that the case comes within the principle of the cases which
establish that, where the agent of the company prepares the application or
makes representations to the assured as to the character and effect of the
statements of the application, he will be regarded in so doing as the agent of
the company, and not the agent of the insured. Among the cases cited to sus-
tain the principle are the following in this court: Union Mutual Life Ins. Co.
v. Wilkinson, 13 Wall. 222 [20 L. Ed. 617]; American Life Ins. Co. v. Mahone,
21 wall. 152 [22 L. Ed. 593]; New Jersey Mutual Life Ins. Co. v. Baker, 94
T. S. 610 [24 L. Ed. 268]; Continental Life Ins. Co. v. Chamberlain, 132 U. S.
304 [10 Sup. Ct. 87, 33 L. Ed. 341]. German-American Life. Ass'n v. Farley
[102 Ga. 720, 29 S. E, 615), supra, is also cited, and, being a Georgia case, .its
authority is especially urged.

“There are, however, later cases which enforce the provisions of a policy,
and we have seen that it was agreed in the policy under review ‘that no state-
ment or declaration made to any agent, examiner or other person, and not con-
tained in’ the application, should ‘be taken or construed as having been made
to or brought to the notice or knowledge of’ the company, ‘or as charging it
with any liability by reason thereof’ And he (Salgue) expressed his under-
standing to be that the company or one or more of-its”executive officers, and
no other person, could grant insurance or make any agreement binding upon
the company. :

“The competency of applicants for insurance to make such agreements, and

" that they are binding when made, is decided by Northern Assur. Co. v. Grand
View Building Ass'n, 183 U. S. 308 [22 Sup. Ct. 133, 46 L. Ed. 213]; Northern
Assur. Co. v. Grand View Building Ass'n, 203 U. S. 106 [27 Sup. Ct. 27, 51 L.
Ed. 109}; Penman v. St. Paul Fire & Marine Ins. Co., 216 U. S. 311 [30 Sup.
Ct. 312, 54 L. Ed. 493].”
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So, in the case of the Prudential Ins. Co. v. Moore, 231 U. S. 560,
34 Sup. Ct. 191, 58 L. Ed. — (decided by the same court the same
day), the Supreme Court said:

“It is contended here, as in the Etna Case, that the company is estopped
by the knowledge of the agent, and the same cases are cited ,as were cited
here. We answer here, as we answered there, that the terms of the policy

constituted the contract of the parties and precluded variation of them by the
agent.”

In the case cited, the language of the policy, limiting the authority
of the agent, was significantly different from that of the policies in
this case. It was:

“No agent has power in behalf of the company to make or modify this or
any contract of insurance, extending the time for paying a premium, to waive

any forfeiture or to bind the company by making any promise, or makng or
receiving any presentation or information.”

In this case the corresponding stipulation is “agents are not au-
thorized to modify this policy or to extend the time for paying a premi-
um.” In the Moore Case the agent was debarred from making any
contract of insurance in advance of the issue of the policy and from
receiving any information so as to bind the company. In this case the
only restriction upon the agent is against modifying the policy after
it is issued and extending the time for paying a premium.

~ In each of these cases, as in the Fletcher Case, the Supreme Court

held that the terms of the contract prevented the knowledge of the
agent from estopping the insurance company, as it would have done in
the absence of such a stipulation in the policy. In this, they are to be
distinguished from this case. Neither in the application nor in the pol-
icies involved in this case is there any similar stipulation limiting the
authority of the agent. The only limitation upon the power of the
agent contained either in the application or in the policy is this:

“Agents are not authorized to modify this policy, or to extend the time for
paying a premium.”

The stipulation has no effect until after the contract of insurance
has been consummated and the policy issued. It does not purport to
limit the power of the agent or examiner in taking the application or
the insured’s answers or in reporting them to the company. The very
provision upon which alone the Supreme Court based its conclusion in
the Fletcher and in the Moore Cases is absent from the policies in this
case, and the court, in those cases, has said that, in the absence of
some ‘'such stipulation, the knowledge of the agent or examiner would
be that of the company.

The Moore Cases also differ from this case in that there was no
Georgia statute similar to the Florida statute with reference to agency.
The Supreme Court, after analyzing the then existing legislation in
Georgia upon the subject of insurance, stated that its only effect to
vary the law of insurance was in providing that in no case should an
immaterial false statement operate to avoid the policy. .

Again, the policies in the Moore Cases contained no stipulation that
representations, in the absence of fraud, should not be deemed war-
ranties, the effect of which, as construed by the courts, is to avoid the
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policy only for willfully and knowingly false representations, though
in the absence of such a stipulation, an innocently false but material
representation would forfeit the contract.

Our conclusion is that under the language of the policies sued upon,
and under the Florida statute heretofore set out, the knowledge of the
defendant’s agents, Torrey and Hogue, and of its examiners, Kirk-
patrick and Turbervillé, would be binding upon it, unless there was
collusion between such agents and the insured to defraud the principal.
There was evidence in the record from which the jury might have in-
ferred such collusion and also evidence from which it might have
reached the contrary conclusion. The court below instructed the jury
fully and properly as to the effect of such collusion, and, in view of
this fact, its refusal to give the instruction requested by the defendant
on this point becomes immaterial.

5. Finally, does the record show that the agents and examiners of
defendant had knowledge at the time the policies were written of the
falsity of the representations relied upon by defendant to avoid the
policies? Both Torrey and Hogue knew of the insured’s previous ap-
plication to the Prudential Insurance Company, and of its result. Kirk-
patrick also knew of the history of insured’s impacted or inverted
tooth and of the operation that removed it. Hogue knew that Turber-
ville had made no examination of insured and that Kirkpatrick had
made but a partial one. There is evidence from which the jury might
have inferred that Hogue deceived the insured and the examiners as
to what was required, and that there was no collusion between the in-
sured and himself to falsely report the examination of the doctors.
The evidence as to whether the insured had ever had heart disease or
indigestion previous to his applying for the policies sued upon is too
unsatisfactory to be a sufficient ground for avoiding the policies, even
if it were not known to defendant.

It is contended that the knowledge of defendant’s agents and ex-
aminers was acquired in a different transaction, namely, the previous
soliciting and examining of the insured for the Prudential Life Insur-
ance Company, and, having been so acquired, should not bind the de-
fendant. However, the previous transaction was of recent happening,
and the knowledge then acquired is shown not to have passed,out of
the recollection of defendant’s agents, but was rehearsed during his
examination for the policies sued on and when his application therefor
was taken; and, having been then within the actual knowledge of the
agents, it should be imputed to the defendant, without reference to how
or when acquired. If it was then actually known, it was the duty of
defendant’s agents to have communicated it to defendant, and, if the
jury found that there was no collusion on their part with the insured,
the insurer would be chargeable with knowledge of what its agents
then actually knew.

We think the charge of the court fairly presented the law, as we
have stated it to be, to the jury, and that the refused instructions, when
fiot consistent with it, were erroneous and properly refused. Taken
in connection with the entire charge, we find no error in the court’s ref-
erence to Hogue, as defendant’s agent, or in the statement that the
agents’ and examiners’ knowledge was imputable to the defendant.
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The court also told the jury that collusion between the insured and
the defendant’s agents would prevent this imputation.

We find no error in the record.

Affirmed,

STEWART v. UNITED STATES.
(Circuit Court of Appeals, Ninth Circuit. February 2, 1914)
No. 2320.

1. CRIMINAL Law (§ 759*)—INSTRUCTIONS—FLIGHT.

In a prosecution for homicide, the court charged that defendant's de-
fense was that he did not kill deceased and did not participate in the com-
mission of the crime by any act of his own, or agreement, plan, or um-
derstanding with codefendant, but admitted that he participated in a rob-
bery of the bodies of the persons killed; that the statute provided that
killing of a human being committed in the perpetration of or attempt to
perpetrate a robbery was murder; and that defendant’'s flight with his
codefendant was evidence of guilt and a fact for the jury’'s consideration.
Held, that such instruction, in so far as it referred to flight, was not
fatally defective as instructing the jury, as a matter of law, that defend-
ant was guilty of the offense charged if he fled from the scene of the
crime. .

[Ed. Note.—For other cases, see Criminal Law, Cent. Dig. §§ 1737, 1738,

1790-1793; Dec. Dig. § 759.%]

2. CRIMINAL LAw (§ 444*)—EVIDENCE—MAPS.

Where a map, offered in evidence, showed on its face that it was issued
from the General Land Office under the authority of the Secretary of the
Interior, it was admissible, without independent proof of its accuracy or
authenticity, to show the location of an Indian Reservatlon on which it
was claimed the homicide in question occurred.

[Ed. Note.—For other cases, see Criminal Law, Cent. Dlg. § 1028; Dec.
Dig. § 444.%)

8. CRIMINAL Law (§ 1169"‘)—A.PPEAL—RULINGS oN BEVIDENCE—PREJUDICE.

Where, in a prosecution for homicide alleged to have been committed on
the White Mountain Indian reservation, several witnesses were called by
the government, all of whom resided in Arizona and for many years had
been familiar with the boundaries of the reservation and the location of
the scene of the homicide, and all testified that the latter was within the
boundaries of the reservation, defendant was not prejudiced by any error
in the admission of a map of the territory showing the reservation bound-
aries without sufficient proof of its accuracy or authenticity.

[Ed. Note~—For other cases, see Criminal Law, Cent. Dig. §§ 754, 3088,
3130, 3137-3143; Dec. Dig. § 1169.¥]

4, CRIMINAL LAW (§ 346*)—PLACE oF OFFENSE—INDIAN RESERVATION—BOUND-
ARIES—EVIDENCE,

Where the government claimed that a homicide was committed on an
Indian reservation, evidence of persons who had resided in Arizona for
many years and were familiar with the boundaries of the reservations in
that state and the location of the scene of the homicide was admissible
to show that such scene was within the reservation.

[Ed. Note—For other cases, see Criminal Law, Cent. Dig. § 786; Dec
Dig. § 346.%]

5. CRMINAL Law (§ 631%)—TRIAL—COPY OF LIST—STATUTES—APPLICATION,
Rev. St. § 1033, provides that, when a defendant is indicted for a capital
offense, a copy of the mdlctment and list of jurors and witnesses shall be

sFor other casee see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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delivered to him at least two days before trial. Held, that such provi-
sion applies only to the list of the regular panel of jurors in attendance
at the opening of the trial and does not require notice of Jurors brought
in on a Special venire to complete the jury.

[Ed. Note.—For other cases, see Criminal Law, Cent. Dig. §§ 1379, 1437-
1446; Dec. Dig. § 631.%] :

6. CRNAL Law (§ 472%)—EvVIDENCE—OPINION~—PERSONS—RACE,

In a prosecution for homicide committed on an Indian reservation, evi-
dence of a witness who had had intimate knowledge of Indian character-
istics, gained from many years' official connection with Indian reserva-
tions, that in his opinion defendant was a white man and not an Indian
was competent.

(Ed. Note.—For other cases, see Criminal Law, Cent. Dig. § 1059; Dec.
Dig. § 472.%]

7. CRIMINAL LAW (§ 718%)—TRIAL—UNITED STATES ATTORNEY~—~MISCONDUCT.

In a prosecution for homicide, the district attorney, in closing his argu-
ment, said, “We will ask you to reach a verdict of guilty, and to affix the
death penalty on this young man, as has been done on his partner in
crime.” Held, that such statement with reference to accused’s codefend-
ant was improper.

[Ed. Note.—For other cases, see Criminal Law, Cent. Dig. § 1668; Dec.
Dig. § 718.%] .

8. CBIMINAL LAW (§ 1171*) — APPEAL — MISCONDUCT OF DISTRICT ATTORNEY —
PREJUDICE. ! .

Where wide publicity had been given to a homicide, and jurors, who
admitted having read accounts thereof, were accepted to try accused, and
it also appeared that during defendant’s cross-examination he testified
that his partner had been convicted of the killing, defendant was not
prejudiced by an improper statement by the district attorney that ae-
cused’s codefendant had been convicted of the same offense and had been’
sentenced to suffer the death penalty.

[Ed. Note.—For other cases, see Criminal Law, Cent, Dig. §§ 3126, 3127;
Dec. Dig. § 1171.*]

9. WITNESSES (§ 277%)—CR08S- EXAMINATION—SCOPE.

Where accused becomes a witness in his own behalf, the cross-examina-
tion is not restricted to the precise questions put to him on his direct ex-
amination but covers the subject-matter involved in such questions.

[Ed. Note.—For other cases, see Witnesses, Cent. Dig. §§ 925, 979-983;
Dec. Dig. § 277.*]

10, CRiMINAL Law (§§ 419, 420*) — TRIAL — RECEPTION oF E_vmmvcm—Lmr-
TATION. .

Where accused, in a prosecution for homicide, claimed that what he did
was under coercion of his codefendant, the court properly refused to per-
mit him to testify what his codefendant told him, and limited the inquiry
to what defendant did under such coercion.

[Ed. Note.—For other cases, see Criminal Law, Cent. Dig. §§ 973-983;
Dec. Dig. §§ 419, 420.*] .

In Error to the District Court of the United States for the District
of Arizona; William W. Morrow, Judge.

William Stewart was convicted of murder, and he brings error. Af-
firmed.

The plaintiff in error, hereinafter designated the defendant, was jointly
indicted with one John B. Goodwin for the crime of murder in the killing of
one Fred Kibbe. The indictment was returned in May, 1911, by the grand
jury for the Fifth judicial. district of the then territory of Arizona, and
charged the offense to have been commifted on September 15, 1910, in that

*For other cases seo same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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district, “within and upon the White Mountain Indian reservation,” and
alleged that the defendant was “a white person and not an Indipn." A sev-
erance, being demanded by defendant, was granted, and, the territory having
been admitted to the Union before the trial, the indictment was transferred
from the territorial court to the court below, where a trial was had, resulting
in a verdict of murder in the first degrée, without qualification, and defend-
ant was adjudged to suffer death. From the judgment and an order denying
him a new trial, he prosecutes this writ of error.

While but three errors are specified in the formal assignment of errors
found in the record, the defendant has in his brief specified several additional
rulings of which he complains as involving prejudicial error, and in that
regard it is stated that by reason of delay, over which defendant had no con-
trol, in the completion of the transcript of the evidence by the reporter, he
was unable, at the time of suing out his writ of error, to present a more full
and complete assignment than that found in the record; and he asks that
the additional errors as assigned in his brief be reviewed by the court under
the rule which authorizes the court to notice prejudicial error found in the
record, although not formally assigned. As the record discloses some con-
siderable delay in the completion of the transcript, without apparent respon-
sibility by the defendant, the court is disposed, in view of the gravity of the
case, to accord to it the consideration requested, and we proceed to a review,
of the various rulings complained of. While no question is made as to the
sufficiency of the evidence to sustain the verdict, a brief statement of the sa-
lient facts will conduce to a readier appreciation of the pertinency and ma-
teriality of the errors urged.

The evidence of the government shows without controversy that one Fred
Kibbe and one Alfred Hillpot were shot and killed about dusk on the evening
of the 15th of September, 1910, at a remote wayside stopping place, com-
monly known as “Tuttle’s Station,” upon the White Mountain Indian reserva-
tion, in Gila county, Ariz. The defendant at the time of the homicide was,
and had been for some months prior thereto, in charge of the station for the
owner, and Goodwin, his codefendant in the indictment, whom he had pre-
viously served with in the army, had been staying with him at the house for
several weeks. Kibbe and Hillpot, two young men from Globe, with whom
they Had no previous acquaintance, came to the station on September the
14th, the day before the homicide, on a hunting trip, having with them two
riding horses and a hunting outfit. The defendant and his companion Good-
win were alone at the station and invited them to put up with them and make
the place their headquarters for their hunt. This invitation was accepted.
The next evening about 8 o’clock, while the four men were lounging in the
main room of the building, Kibbe sitting by a table and Hillpot lying down in
one corner, the two latter were, without warning or any previous altercation,
shot to death by the defendant and his companion Goodwin, or by one of
them. Kibbe was shot through the head with a revolver, and mever spoke;
Hillpot was shot three times with a rifle and, not being instantly killed, his
skull was crushed by blows from the weapon, wielded as a club, and a deep
wound inflicted in his throat with a knife, severing the aorta. The defend-
ant and Goodwin immediately rifled the bodies of the slain men of money and
other personal effects, took their arms and saddle horses, and within the
hour fled from the place and disappeared. The crime being discovered the
next morning, they were trailed by the officers and apprehended about a week
later at a small railway station in a distant part of the territory, and, upon
being searclied, several articles of personal property belonging to the dead
men were found in their possession, a watch and purse on Goodwin, and two
purses and two revolvers on the defendant. No arms were found at the
time on Goodwin. They were wearing the hats of the dead men. Their
horses, saddles, and rifles had been abandoned.

When asked by the officers why they had killed the two men, defendant
answered that they “had a fight over a dog; that they had to do it, and it
was in self-defense.” This statement was corroborated at the time by Good-
win. Substantially the same statement was made by the defendant after
belng taken to the county jail; but some little time later he repudiated thig
version of the killing and stated that the story was concocted by Goodwin,
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who induced him to tell it; that the truth was that Goodwin alone had killed
the men and coerced the defendant, through fear of bodily injury, to go with
him when he fled. At the trial defendant adhered to this latter version, de-
nying that he killed either of the two men or that he had anything to do with
it further than to take a purse from the body of Hillpot after the killing,
and that this was done under Goodwin’s direction and induced by fear of
bodily harm from the latter, who was armed. He testified that Goodwin,
before the killing of Kibbe and Hillpot, had suggested the. killing of several
other people, including Mr. Tuttle, the proprietor of the station. He denied
making some of the statements testified to by the officers, while admitting the
truth of others, but said that Goodwin made up the story and induced him to
tell it, and that “it was intended as a joke.” He was the sole witness for
the defense.

Benton Dick, of Pheenix, Ariz., for plaintiff in error.
J. E. Morrison, U. S. Atty., of Bisbee, Ariz., and J. C. Forest and
O. T. Richey, both of Pheenix, Ariz., for the United States.

Before GILBERT and ROSS, Circuit Judges, and VAN FLEET,
District Judge. )

VAN FLEET, District Judge (after stating the facts as above).
" [1] 1. Considering the assignments in the order in which they are
discussed in the brief, the first is that the court committed prejudicial
error in its charge to the jury on the subject of the defendant’s flight
from the scene of the homicide. The extract from the charge which
is complained of is this:
“The flight of the defendant with Goodwin from the place of the murder
is also evidence of guilt and a fact for your consideration.”

1

+ It is said that this is virtually an instruction that as a matter of
law the defendant was guilty of the offense charged if he fled from
the scene of the crime, and was a palpable invasion of the province
of the jury to find the effect of that fact in the light of all the evi-
dence. We are not inclined to regard this language, standing alone,
as open to the interpretation thus put upon it, or that it would be so
understood by the average mind, but we are quite certain that it can-
not be so construed when read, as it must be, with its context. The
entire feature of the charge bearing upon the question was this:

“The defense of Stewart is that he did not kill Kibbe, and did not par-
ticipate in the commission of the crime by any act of his own, or by any’
agreement, plan, or understanding with Goodwin. The defendant admits that
he participated in the robbery of the bodies of Hillpot and Kibbe. The stat-
ute provides that the killing of a human being committed in the perpetration
of or attempt to perpetrate a robbery is murder. The fact of robbery is
therefore a direct admission for your consideration. The flight of the de-
fendant with Goodwin from the place of the murder is also evidence of guilt
and a fact for your consideration. The only answer the defendant makes to
these admitted facts is that he was compelled by Goodwin to do as he did.
Is this answer sufficient in the light of all the events and surrounding cir-
cumstances? This is the question you are called upon to answer by your
verdict.” .

It is quite apparent, we think, that by this language the court did
no more in effect than tell the jury that defendant’s flight, which he
admitted, like the admission of robbery, was a fact tending to show
guilt, which they could take into consideration in determining the ulti-
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mate fact; and, while the language was perhaps not as discriminatingly
chosen to convey the meaning as it might have been with more ma-
ture opportunity for deliberation, we are satisfied that under the cir-
cumstances presented to them by the evidence and the charge in its
entirety the jury would necessarily so understand it. It is not ma-
terially different from the language of the charge construed in Allen
v. United States, 164 U. S. 492, 498, 17 Sup. Ct. 154, 156, 41 L. Ed. 528,
where the court, distinguishing it from that held erroneous in Hickory
v. United States,; 160 U. S. 408, 422, 16 Sup. Ct. 327, 40 L. Ed. 474,
and in Alberty v. United States, 162 U. S. 499, 509, 16 Sup. Ct. 864,
40 L. Ed. 1051, say:

“But in neither of these cases was it intimated that the flight of the ac-
cused was not a circumstance proper to be laid before the jury as having a
tendency to prove his guilt. Several authorities were quoted in the Hickory
Case (160 U. S. 417, 16 Sup. Ct. 327, 40 L. Ed. 474) as tending to establish this
proposition. Indeed, the law is entirely well settled tbat the flight of the ac-
cused is competent evidence against him as having a tendency to establish
his guilt. Whart. on Homicide, § 710; People v. Pitcher, 15 Mich. 397. This
was the substance of the above instruction, and, although not accurate in all
its parts, we do not think it could have misled the jury.”

In the case of Starr v. United States, 164 U. S. 627, 17 Sup. Ct.
223, 41 L. Ed. 577, relied on by defendart, the jury were, in sub-
stantial effect, told that flight was in a sense a confession of guilt.
This the court held was, within the principles of the Hickory and Al-
berty Cases, prejudicially erroneous. The present language is, we
think, open to no such construction. .

[2] 2. The second assignment is based upon error claimed to be
involved in the admission in evidence against defendant’s objection
of a map of the territory disclosing upon its face the boundaries of
the White Mountain Indian reservation, without independent proof
first being made of its accuracy or authenticity.

In the first place, we are inclined to the opinion, as seems to have
been held by the trial judge, that the recitals upon the face of the
map sufficiently evidenced its character as a public document; it ap-
pearing therefrom that it was issued from the General Land_ Office
under the authority of the Secretary of the Interior. Holt v. United
States, 218 U. S. 245, 252, 31 Sup. Ct. 2, 54 L. Ed. 1021, 20 Ann.
Cas. 1138; 3 Wigmore on Evidence, § 1684, p. 2157. ‘

[3] But in the next place, if there was error in the ruling, it was
entirely without prejudice to the defendant’s case. Some five or six
witnesses were called by the government, all of whom had resided
in Arizona for many years and were familiar with the boundaries of
the White Mountain Indian reservation and the location of the scene
of the homicide, and all testified positively that the latter was within
the boundaries of that reservation. One of these was the sheriff of
Gila county, in which Tuttle’s Station was situated, who had lived
in the territory since 1881 and had been sheriff for eight terms, with
frequent occasion in the discharge of his official duties to familiarize
himself with that part of the reservation lying within his county; and
another was Mr. Tuttle, the owner of Tuttle’s Station, who testified
that he had lived in the territory 36 years, that the station was on
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the Indian reservation, and that when he built the house he was re-
quired to secure permission from theé government authorities at Wash-
ington for the purpose.

{4] All this evidence was admissible for the purpose, was wholly
uncontroverted, and quite sufficient, independently of the map, to es-
tablish the location of the premises involved in the inquiry. Holt v.
United States, supra.

[5] 3. The third assignment relates back to the impanelment of the
jury, and arises upon the construction of section 1033, R. S. (U. S.

Comp. St. 1901, p. 722). That section provides that, when a defend-
ant is indicted for a capital offense, a “copy of the indictment and list
of jurors and witnesses shall be delivered to him at least two entire
days before the trial.” In due time a copy of the indictment, with
a list of the witnesses and of the panel of jurors then in attendance
upon the court, was furnished defendant, and the trial commenced
without objection to their sufficiency. Before the jury was completed,
however, the first panel was exhausted and a special venire was
brought in. When the first name on this panel was called, defendant
interposed an objection to his selection or that of any other juror
upon the new panel, upon the ground that their names and residences
had not been furnished him at least two days before the trial in ac-
cordance with the above provision. This objection was overruled, and
the ruling is now assigned as error. We regard the objection as
wholly without merit. In enacting the provision in question, Con-
gress must be presumed to have had in mind the method provided by
law for the impanelment of juries in criminal cases, and the very fre-
quent necessity of calling in special venires after a trial has commenced.
The statute is to receive a reasonable and practical construction in view
of this requirement. The court can never know beforehand how much
difficulty may be encountered in getting 12 fair and unbiased men,
. but, if defendant’s construction of the statute is correct, then the
court would be bound at its peril to have in attendance a panel suffi-
ciently large to meet any possible contingency in that regard, for to
conform to the statute literally, whenever a regular panel is exhaust-
ed, without securing a completed jury, the trial must end and be com-
menced de novo upon a new venire being secured, since the language
of the statute is not that the names of the jurors shall be furnished
two days before they are called but “at least two entire days before
the trial.” It is obvious that to so construe the statute would result
in its being absurdly impracticable, and we are of opinion that the
requirement is satisfied by furnishing a list of the regular panel of
jurors in attendance at the opening of the trial. Its evident purpose
is to put the defendant on an even plane with the government in
preparing for his defense by giving him the names of the attending
jurors and of the witnesses to be called against him. This purpose is
accomplished when a list of. the panel in attendance upon the court
at the time is furnished him, since the government can have no ad-
vantage in knowledge of the personnel of a new venire called during
the trial
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The same question was not involved in Logan v. United States,
144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429, relied on by defend-
ant. There the government had failed to deliver to the defendants
the list of witnesses as required, and it was held that the provision
being for their benefit, to enable them to prepare for trial, was manda-
tory and, if not waived, must be complied with, The present case
is more nearly like, if not strictly analogous to, Goldsby v. United
States, 160 U. S. 70, 16 Sup. Ct. 216, 40 L. Ed. 343. There the gov-
ernment had furnished the defendant with a list of the witnesses to
be called for “proving the indictment” (that is, to make out its primary
case), but during the defendant’s case evidence came out which could
not be anticipated and which required rebuttal. The name of the
witness called for such purpose was not on the list furnished, and the
defendant objected on that ground to his being allowed to testify.
This objection was overruled, and the Supreme Court, in sustaining
the ruling, said with reference to the meaning of the statute:

“The words ‘for proving the indictment,” and the connection in which they
are used, clearly refer to the witnesses relied upon by the prosecution to es-
tablish the charge made by the indictment. They do not extend to such wit-
nesses as may be rendered necessary for rebuttal purposes resulting from
the testimony introduced by the accused in his defense. Indeed, that they
do not apply to rebuttal is obvious from the very nature of things, for if
they did, as was well said by the trial judge, it would be impossible to con-
duct any trial.” )

This reasoning applies aptly to the present case, since it would be
‘equally “impossible to conduct any trial” under the construction of
the statute contended for by defendant. :

[6] 4. There was no error involved under the fourth assignment
in permitting the witness Shafer to testify that from an intimate
knowledge of Indian characteristics gained from many years official
connection with Indian reservations, and his observation of the de-
fendant in the light of such knowledge, the latter was, in his opinion,
a white man and not an Indian. Such evidence may not be very
strong or conclusive, but “it is good for what it is worth” (Reed v.
State, 16 Ark. 499; Locklayer v. Locklayer, 139 Ala. 354, 35 South.
1008); and where, as here, there was no countervailing evidence on
the question, it was sufficient, if the jury believed it, to establish the
fact. -

[7] 5. The fifth assignment is based upon misconduct of the United
States Attorney claimed to be prejudicial to the defendant’s case. In
closing his opening statement to the jury the Attorney said:

“Having shown these things, and the court having instructed you fully on
the law, we will ask you to reach a verdict of guilty and to affix the death
penalty on this young man, as has been done on his partner in crime.”

Defendant’s attorney immediately said, “We object to that last
statement;”’ and the court promptly ordered it stricken out. Nothing
further was said at the time by either counsel, and no instruction to
the jury was asked with reference to the matter.

[6] While the statement of the United States Attorney was un-
questionably unwarranted and highly improper, and one ordinarily
well calculated, if permitted to go unnoticed, to work prejudice, the
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general rule governing such breaches is that where, as here, prompt
action is taken by the trial court to correct the wrong, a reversal will
not be had except in instances where the breach is so flagrant that
the court will necessarily presume prejudice to the defendant. Was
the conduct of the United States Attorney of the latter character?
We think a brief reference to the history of the trial will show that
it was not. Early in the examination of talesmen in the impanelment
of the jury it became apparent that the wanton and flagrant character
of the homicide, with its sordid motive, had arrested very general
attention throughout the territory wherever access was had to the
newspapers, and that its circumstances were well known to many
members of the panel; the prejudice flowing therefrom resulting in
the exclusion of a considerable number, while others with equal knowl-
edge of the facts, but not disqualified by a fixed opinion, were re-
tained on the jury as finally sworn. This pervading knowledge of
the crime itself being disclosed, it is hardly conceivable, although not
directly elicited, that the fact, equally notorious, that Goodwin had
previously been convicted of the offense and was then under sen-
tence of death was not as well known to a number upon the jury;
and we must recognize that human nature is so constituted that most
naturally knowledge of such a fact in one or more of an aggregation
as intimately associated as a trial jury is soon the knowledge of all.

Moreover, the fact that Goodwin had previously been convicted was
brought out on the examination of the defendant himself. In his
direct examination, with reference to when he first met Kibbe and
Hillpot, the defendant was asked by his counsel: <

“Q. And who was present at the time? A. Goodwin was present at the

time. Q. That was John B. Goodwin? A. Yes, sir. Q. Is that the same
Goodwin who was convicted for the killing of Alfred Hillpot? A. Yes, sir.”

Under such circumstances, we do not think the court would be
justified in holding that the fact disclosed by the District Attorney,
presumptively already known to the jury, although involving a grave
impropriety, was such as to necessarily work prejudicial harm to the
defendant’s cause.

[9] 6. The next four assignments are grouped in their presenta-
tion .in the brief, and we may so consider them. They all relate to
objections made to questions asked defendant on cross-examination
on the ground, in some instances, that they were immaterial matters,
and in others not gone into on the direct examination. After a care-
ful review of the entire examination of the defendant, direct and
cross, and having in mind the limitations on the right of the prosecu-
tion in that regard, we are unable to say that any one of the in-
stances presented in the objections involved a transgression of the de-
fendant’s rights. The rule does not restrict the cross-examination of
the defendant to the precise questions put to him in direct. It is the
subject-matter involved which governs the limitation of the inquiry ;
and, while the cross-examination of the defendant was a searching
one, it in no instance violated this limitation. His correspondence
with Goodwin before the latter came to the station, his knowledge
of his character and as to his being a deserter, the suggestions of Good-
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win to defendant about the killing of other people, and particularly as
to Mr. Tuttle, the employer of the defendant, and why the defendant
did not warn the latter of his danger, each and all these matters were
clearly involved in the statements made by the defendant on his direct
examination as to his relations with Goodwin and the previous history
of both of them. Nor were any of them immaterial to the inquiry,
particularly as bearing strongly on the degree of credibility the jury
should accord to the defendant. If it may be truthfully said that the
cross-examination was in some respects unrelenting and pitiless, it
must be answered that it was invited by the very remarkable char-
acter of the defendant’s evidence and the necessity of the prosecution
to rely largely upon the cross-examination to show its untruth. We
find no error in it.

[10] 7. The tenth and last assignment arises on a ruling made dur-
ing defendant’s direct examination. He was being interrogated about
the property of the dead men taken with them in their flight, and
was asked by his counsel how he came to see the guns and ammuni-
tion. He answered, “Well, Goodwin told me I might need it.” This
answer was stricken out on motion of the United States Attorney as
improper. His counsel then offered to prove that the defendant took
the guns and all the other articles of the dead men under coercion
from Goodwin. The court ruled that he might show that what he
did was under coercion, but not to relate conversations between him-
self and Goodwin. We think this was a proper limitation of the in-
quiry, and under it the defendant was given all the latitude that was
proper. The record shows that he was permitted in various ways and
on- different occasions during his examination to lay before the jury
his theory of his defénse that all he did in the transaction was at the
coercive instance of Goodwin.

The examination of the somewhat voluminous record has been
beset by much difficulty and labor on the part of the court in an
endeavor to locate the matter involved in the various exceptions, ow-
ing to the fact that the briefs have no proper reference to the pages
of the record where the exceptions are to be found; the brief of the
government being silent in that regard, and that of the defendant
referring to the pages of the reporter’s transcript instead of the rec-
ord as filed here. This latter omission, we assume, arises from the
delay in completing the record, and we overlook it. We believe, how-
ever, that we have covered all the matters embraced in the case of
which defendant has complained or could-justly complain, and as a
result we are unable to discover anything of a nature to justify us in
disturbing the judgment of the court below or its order denying a new
trial.

The judgment and order must therefore be affirmed; and it is so
ordered.

© 211 F.—4
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ARCTIC LUMBER CO. v. BORDEN et al.
(Circuit Court of Appeals, Ninth Circuit. February 2, 1914.)
No. 2282.

1, APPEAL AND ERROR (§ 1011*)—REVIEW—QUESTIONS OF FACT.

Where the court on conflicting testimony found material facts against
plaintiff, the only question for consideration on appeal was whether the
findings or the conclusions of law were based upon a mistaken view of
the law, or an obvious error in applying the evidence.

[Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. §§ 3983-
3989; Dec. Dig. § 1011.*]

2. MEcHANICS' LIENS (§ 281*)—AcTION8 TO FORECLOSE—SUFFICIENCY OF EvI-
DENCE.

In a suit to foreclose a mechanics’ lien in which it was claimed that the
notice of lien was not filed within 30 days after completion of the build-
ing, evidence héld insufficient to support a finding that the plan of in-
stalling a heating plant which had not been installed when the notice was
filed had been abandoned.

[Ed. Note.—For other cases, see Mechanics’ Liens, Cent. Dig. §§ 565-
572; Dec. Dig. § 281.*] .

3. MecHANICS' LIENs (§ 132*) — TmMeE rOBR FILING NOTICE — COMPLETION OF
BUILDING.

A building erected by a lessee pursuant to the lease had not been com-
pleted within a statute requiring the notice of lien to be filed within 30
days after completion of the building, where a heating plant contemplated
by the lease had not been installed, one side bad not been covered with
cedar siding, and the building had been only partially painted.

[Ed. Note.—For other cases, see Mechanics’ Liens, Cent. Dig. §§ 190,
192-207; Dec. Dig. § 132.%]

4, MeEcraNICcS’ LIENS (§ 132*)—TIME FOR FILING—FILING BEFORE COMPLETION
OF BUILDING.
Within a statute requiring notices of mechanics’ liens to be filed within
30 days after the completion of the building on which the lien is claimed,
the notice may be filed by one furnishing material at any time after it is
furnished, though before the completion of the building.

[Ed. Note.—For other cases, see Mechanics’ Liens, Cent. Dig. §§ 190, 192—
207; Dec. Dig. § 132.%]

b. MEcHANICS' LIENS (§ 78%*)—AGREEMENT OB CONSENT OF OWNER—NOTICE TO
PREVENT IJEN. :
Under Civ. Code Alaska, § 262, giving a lien to every contractor, lumber
merchant, ete., furnishing material for the construction of a building for
the work or labor done or material furnished at the instance of the owner,
and section 265, providing that every building constructed upon lands
with the knowledge of the owner shall be held to have been constructed
at his instance and the land shall be subject to a lien unless within three
days after obtaining knowledge of the construction he shall give notice
that he will not be responsible therefor by posting a notice in writing to
that effect in some conspicuous place upon the land or in the building,
a lien may be prevented by posting such notice only where the work is
not done and the material is not furnished at the owner’s instance or at
the instance of his agent, and where the work is done or material fur-
nished at his instance he may not so prevent a lien.

[Ed. Note.—For other cases, see Mechanics’ Liens, Cent. Dig. § 111; Deec.
Dig. § 78.%]

*For other cases see same topic & § NUMBER {n Dec. & Am. Digs. 1907 to date, & Rep’'r Indexes
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6. MecHANICS' L1ENS (§ 75*)—AGREEMENT OB CONSENT OF OWNER—NOTICE TO
PREVENT LIEN.

A lease for five years was made in consideration of the lessees’ agree-
ment to pay a specified rental and to erect a building on the premises at
their expense which upon termination of the lease was to belong to the
lessor. The lessor agreed to grade the lot and build the foundation, and
the lessees agreed to insure the building, any money collected thereon to
be used in rebuilding or repairing, or, if they failed to rebuild, to be paid
to the lessor. Before making the lease, the lessor bad discussed with
plaintiff, who subsequently sold lumber to a contractor with the lessees,
the terms on which he could purchase lumber for the building, and plain-
tiff furnished one-third of the lumber before receiving notice that the les-
sor disclaimed liability for the cost. Within a year from the time the
lease was made, the lessor was again in possession of the property. Held,
that the lumber was furnished at the instance of the lessor, and hence he
could not prevent a len by posting a notice under Civ. Code Alaska, §
265, giving a lien where a building is constructed with the knowledge of
the owner of the land unless he gives notice that be will not be responsi-
ge by posting a notice in writing to that effect on the land or in the build-

g.

[Ed. Note.—For other cases, see Mechanics’ Liens, Cent. Dig. §§ 103-107;
Dec. Dig. § 75.*]

7. MECHANICS' LIENS (§ 75*)—AGREEMENT OB CONSENT OF OWNER—IMPROVE-
MENTS BY LESSEE.
Where a lease authorizes the lessee to make improvements by dedueting
the cost from the rent, or where part of the consideration for the lease
s the making of improvements which become a part of the realty or re-
vert to the lessor, a mechanics’ lien may attach for work done or materials
furnished pursuant to a contract with the lessee.

[Ed. Note.—For other cases, see Mechanics’' Liens, Cent. Dig. §§ 103-

107; Dec. Dig. § 75.*] ’
8. MecHANICS’ LIENS (§ '157‘)—Noncn oF LIEN—INCLUSION OF NONLIENABLE
ITEMS.

A claim of a mechanics’ lien for lumber furnished for use in the con-
struction of a building was not rendered void by the inclusion of two items
of lumber not used in the building, where there was nothing to show that
the lienor did not deliver the lumber in good faith on the understanding
that it was to be so used.

[Ed. Note.—For other cases, see Mechanics’ Liens, Cent. Dig. §§ 268-
274; Dec. Dig. § 157.%]

Appeal from the District Court of the United States for the Third
Division of the Territory of Alaska; Edward E. Cushman, Judge.

Suit by the Arctic Lumber Company against W. H. Borden and
others. From a decree dismissing the complaint, plaintiff appeals.
Reversed and remanded, with instructions.

The appellant, a corporation, in a suit to foreclose a mechanic’s lien, alleged
in substance that on February 17, 1910, the appellee Borden was the owner of
a certain lot in the town of Cordova, Alaska, and that on said date he leased
the same to McCauley and Palmer upon the condition that the lessees should
construct a building on the lot, which building should revert to Borden, ac-
cording to the terms of the lease; that on February 23, 1910, the lessees en-
tered into an agreement with the appellant, under which the latter was to fur-
nish material for the construction of said building; that in pursuance
thereof lumber was furnished to the amount of $3,480.36, of which $2,236.57
remained unpaid; that the appellant began to deliver the lumber on Febru-
ary 23, 1910, and continued so to do until August 6, 1910; that on September
6, 1910; within 30 days from the completion of the building, the appellant filed

sFor other cases see same toplc & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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its claim of lien in accordance with the Code of Alaska. The answer of the
appellee Borden denied that any material had been furnished by the appel-
lant for said building since the month of April, 1910, and it alleged that the
building was completed and occupied in that month. Upon the issues and the
testimony, the court found as facts that the lessees, on or about February 23,
1910, entered into a contract with one Goodall for the erection of a building
on the lot, at the agreed price of $1,900; that the building was completed by
the contractor on the 14th day of April, 1910; and that at that time the ground
floor of the building was occupied by the lessees, and the second floor was oc-
cupied as a rooming house; and that the material furnished by the appellant
after April 14, 1910, was certain small lots of lumber purchased by the lessees
for the purpose of making alterations, changes, and repairs in said building
which was no part of the original plan of the same; and that the small lots of
lumber delivered on July 8th and August 6th were not shown to have been
used in the. construction of the building or in the alteration or repair of the
same; that a period of more than 30 days had elapsed from the date of the
completion of the building to the time of the filing of the lien in the recorder's
office. On the ground that the notice of lien was not filed within 30 days
from the completion of the building, as required by the law of Alaska, and
the further ground that the appellee Borden on February 24, 1910, posted a
notice in a conspicuous place on said lot notifying all persons that he would
not be responsible for any material used in said building, a decree was en-
tered dismissing the complaint.

R. J. Boryer, of Cordova, Alaska, and Kerr & McCord, of Seattle,
Wash., for appellant. . )

J. C. Campbell and David L. Levy, both of San Francisco, Cal., and
Brown & Lyons and E E. Ritchie, all of Valdez, Alaska, for appellee
W. H. Borden.

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON,
District Judge. '

GILBERT, Circuit Judge (after stating the facts as above). [1-3]
The court below, upon the consideration of the conflicting testimony
of witnesses heard in open court, having found two important facts
against the appellant, the only question for consideration here is wheth-
er the findings or the conclusions of law are based upon a mistaken
view of the law, or an obvious error in applying the evidence. The
appellant contends that, in finding that the lien notice was not filed
within 30 days from the completion of the building, the court took the .
erroneous view that, because work upon the building had ceased and
the building was occupied, it was completed, although a heating plant
had not been installed therein and in other respects the building had
not been finished. The lease provided that the building should be
equipped with steam heat and radiators, “said steam heat to be either
furnished by a boiler in the building or from and through steam pipes
from outside the building.” The court below found that, after the
execution of the lease, McCauley and Palmer, the lessees, abandoned
the plan of installing a heating plant and other features in said build-
ing, as provided in said lease, “and adopted different plans, in accord-
ance with terms and plans set out in the written contract with Good-
all.” If this were a finding reached upon a consideration of conflicting
evidence, it would be conclusive here. But it is not. The court as-
sumed from the fact that the heating plant was not included in the
contract which the lessees made with Goodall, a carpenter and builder,
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for the construction of the building, and from the fact that the lessees
postponed the installation of the heating plant, that the agreement be-
tween the lessees and Borden had been changed. But Borden testified
that no change had ever been made in his agreement with the lessees,
and it is clear from the evidence that Goodall’s contract was limited
to the construction of the building only. It did not include the plumb-
ing nor the heating plant, and it did not include several important fea-
tures of the agreement between Borden and his lessees. It included
only a part of what was agreed upon in the lease. Goodall testified
that he could not recall that he had ever discussed with Borden the
subject of the heating plant, “only he (Borden) said that McCauley
had agreed he would put in a steam heating plant at some future time,”
and Goodall testified that the lessees did not intend to put in a heating
plant right then; that it was a consideration to come later on. All
this indicates that the installation of the heating plant was deferred
for a short time. The manager of the appellant testified that, when
McCauley first discussed with him the prices of lumber for the building,
McCauley said he was going to build a two-story house, to be a room-
ing house upstairs, plastered and lighted, and wired for electric lights
and telephone, “and to contain a steam heating plant with radiators
and pipes.” Borden left for Juneau April 3, 1910, and did not return
to Cordova until February 28, 1911. Feldman, a hardware merchant,
who had an understanding with the lessees by which he was to furnish
the heating plant, testified that Borden corresponded with him con-
cerning the heating plant, and that in July he wrote Feldman a letter,
“in which he complained that I did not answer his questions, and to
induce me to answer his questions he said I might have something to
say when the heating plant is going to be put in.” The evidence in-
dicates that at the time when the lien notice was filed, not only had the
steam heating plant not been installed, but the building was incom-
plete, in that upon one side it had not been covered with cedar siding,
and that it had been but partially painted.

The Mechanic’s Lien Law of Alaska is adopted from the lien law
of Oregon, and before its adoption the Supreme Court of Oregon had
held, in Avery v. Butler, 30 Or. 287, 47 Pac. 706, that:

«“When work demanded by the terms of the original contract has been omit-
ted, the final completion of the structure dates from the time such omissions
are supplied by the builder at the request of the owner, although in the mean-
time the latter may have taken possession of the property, and that, while
there is anything to do which it is the duty of the builder to perform under
the terms of the contract, the work upon which he is engaged is not completed
until this obligation is accomplished.”

And in Crane Co. v. Ellis, 58 Or. 299, 114 Pac. 475, in a case where
the building contract provided that the building should be completed
by December 1, 1906, and the work of construction was completed in
February, 1907, except for the laying of a cement floor in the base-
ment which, on account of the dampness of the ground was not put in
until August, 1907, the date of the laying of the cement floor was taken
by the court as the date of the completion of the building.

[4] But the appellee contends that, if the building was not com-
pleted when the lien notice was filed, the notice was ineffective and
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void for the reason that it was filed prematurely and not within 30
days after the completion of the building, and cites decisions of courts
which so hold. We are not disposed to follow those decisions, based
as they are upon a narrow and technical construction of the lien law.
There is no prejudice to any substantial right of the owner of the
building in the filing of a lien at any time after the material is fur-
nished, and before the completion of the building. In Wills v. Zanello,
59 Or. 291, 117 Pac. 291, it was held that this may be done, and that
a lien filed before the completion of the building is not filed prema-
turely. The same was held by the Supreme Court of Nevada in Self
& Sellman Mill & Bldg. Co. v. Savage, 123 Pac. 333. The Supreme
Court of Oregon has repeatedly ruled that the Mechanic’s Lien Law
should be liberally construed, and this court, in Russell v. Hayner, 130
Fed. 90, 64 C. C. A. 424, expressly affirmed that doctrine in construing
the Mechanic’s Lien Law of Alaska. In Hooven, Owens & Rentschler
Co. v. John Featherstone Sons, 111 Fed. 81, 49 C. C. A. 229, Judge
Sanborn said:

“Labor and material once bestowed lose all their value to the laborer or
materialman. He cannot take them back. They enhance the value of the
property upon which they are placed, and its owner and those who take un-
der him receive all the benefits of the labor and of the material. In such eir-

cumstances the lien of the laborer or materialman should be maintained to
the full extent to which the statutes give it.”

We hold that the lien notice in the case at bar was filed in due time.

[5, 6] Assuming, as found by the court below, that within three days
from the cominencement of the building Borden posted a notice in a
conspicuous place thereon that he would not be responsible for any
material or work furnished in the construction thereof, the question
remains whether he thereby defeated the appellant’s claim of lien.
The Code of Alaska, section 262 of chapter 28, Civ. Code, ‘gives a lien
to every contractor, lumber merchant, etc., who furnishes material in
the construction of a building, for work or labor done or material
furnished “at the instance of the owner.” Section 265 provides that
every building constructed on any lands with the knowledge of the
owner “shall be held to have been constructed at the instance of such
owner,” and that his interest shall be subject to any lien filed in accord-
ance with the provisions of the Code, unless he shall, within three days
after he shall have obtained knowledge of the construction, give notice
that he will not be responsible for the same by posting a notice in writ-
ing to that effect, in some conspicuous place upon the land or in the
building. The provisions of section 265 are for the benefit and pro-
tection of the owner in cases where the work is not done and the ma-
terial is not furnished at his instance, or at the instance of his agent.
It is not the intention of the law, nor is it the purport thereof, that
when in fact the work is done, and the material is furnished at the
owner’s instance, he may prevent a lien upon his property by posting
the notice referred to in that section. We think that in the case at
bar it should be held that the materials supplied by the appellant were
furnished at the instance of the owner.  On February 17, 1910, he
executed a lease of the property for a term of five years to McCauley
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and Palmer, in consideration of their agreement to pay $75 per month
as rental and to commence and fully finish a building on the premises
at their expense, and as a preliminary to the erection of the building
he agreed to grade the lot and put in at his own expense “a good, suit-
able foundation for a building two stories and a basement in height, to
cover the entire lot, to wit, 25 feet by 100 feet.” The lessees further
agreed to insure the building against loss by fire, in not less than $2,-
500, any money collected thereon to be used in rebuilding or repairing
the building if the lessees so desired, and, if they failed to rebuild, the
insurance money to be paid to the lessor. It was further provided that,
upon the failure of the lessees to pay any installment of rent when
due, the lessor might declare the lease null and void, and that there-
upon, or at the termination of the lease, he might repossess himself of
the building and all improvements,,“including steam heating plants,
plumbing, wiring,” etc. Before making the lease, Borden had dis-
cussed with the appellant the terms on which he could purchase lum-
ber for the proposed building. Immediately upon the execution of the
lease he began the construction of the foundation, and he completed
the same by February 24th, and on that day McCauley and Palmer,
by Goodall their contractor, began the erection of the building. The
appellant furnished approximately one-third of the lumber therefor
before it received actual notice that Borden disclaimed liability for
the cost of the building. From the record it is evident that the build-
ing was constructed and insured principally for the benefit of Borden,
and that the premises were leased to the lessees at a reduced rent in
consideration of their promise to erect the building. Within a year
from the time when the lease was made, Borden was again in pos-
session of the property, and he leased the same at a monthly rental of
$150, and he paid the plumbing bill and the sum of $480 due Goodall
on his contract with the lessees for the erection of the building.

[7] It is the general rule that where a lease contains a provision
authorizing the lessee to make improvements “by deducting the cost
thereof from the rent, or where part of the consideration of the lease
is the making by the lessee of improvements which become a part of
the realty, or that the improvements made by the lessee shall revert to
the lessor, a mechanic’s lien may attach to the property for work done
or materials furnished, pursuant to a contract with the lessee.” 27
Cyc. 58; Kremer v. Walton, 16 Wash. 139, 47 Pac. 238; Shaw v.-
Spencer, 57 Wash. 587, 107 Pac. 383; Whitcomb v. Gans, 90 Ark.
469, 119 S. W. 676; Potter v. Conley, 83 Kan. 676, 112 Pac. 608 ;
Western Lumber Co. v. Merchants’ Amusement Co., 13 Cal. App. 4,
108 Pac. 891; Wallinder v. Weiss, 119 Minn. 412, 138 N. W. 417;
Dougherty-Moss Lumber Co. v. Churchill, 114 Mo. App. 578, 90 S.
'W. 405; Lumber Co. v. Nelson, 71 Mo. App. 110; Crandall v. Sorg,
198 Il1. 48, 64 N. E. 769; Carey-Lombard Lumber Co. v. Jones, 187
Iil. 203, 58 N. E. 347; Jones v. Menke, 168 N. Y. 61, 60 N. E. 1053.
In Wallinder v. Weiss, the court held that, in order that the lessor’s
interest be subject to a lien, it is essential that he either contracted for
the improvement or else that it was done at his instance, and held that
he might protect his interest by notice “unless he has required the im-
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provement to be made.” In Western Lumber & Mill Co. v. Mer-
chants’ Amusement Co., 13 Cal. App. 4, 108 Pac. 891, it was held that
the finding of the court below that the owner failed to give the notice
that he would not be responsible was rendered immaterial by the other
finding that the lessee was the mere agent of the owner of the land, in
the erection and construction of the building. In Lumber Co. v. Nel-
son, one of the stipulations in the lease was that the lessee should spend
$20,000 in making improvements upon the leased premises, according
to plans and specifications which had been agreed to. These improve-
ments were to become the property of the lessor at the termination of
the lease. The court said:

“In this state of the evidence, it may be truthfully said the improvements
on the Nelson lot and the material necessary to make them were made and
furnished by his consent and for his benefit. He not only consented to them,
but contracted with his lessee for them.”

In Crandall v. Sorg, where the owner of vacant premises leased the
same for 99 years at an annual rental, and by contract the tenant was
to construct upon the premises a building at a cost of $300,000, of
which $100,000 was to be contributed by the lessor, and by the con-
tract it was provided that the property should be insured, and in case
of loss the amount recovered should either be used in reconstruction
or be paid to the lessor, it was held that the lessor’s interest was sub-
ject to a mechanic’s 11en notwithstanding that the contract provided
that there should be no lien thereon.

[8] We find no merit in the contention that the appellant’s claim of
lien was rendered void by the fact that the two items of lumber fur-
nished on July 8th and August 6th were not used in the building. It
might be a sufficient answer to the contention to point to the fact that
the total value of those items amounted to the unimportant sum of
$3.24. But it may be added that the case at bar is not like Williams
v. Toledo Coal Co., 25 Or. 426, 36 Pac. 159, 42 Am. St. Rep. 799,
cited by the appellee in which a lumber company in' its notice of lien
made a lump charge for material and Iabot, when the lien law allowed
it no lien for labor; but it is similar to Fitch v. Howitt, 32 Or. 396,
52 Pac. 192, and West Side Lumber & Shingle Co. v. Herald, 64 Or.
210, 128 Pac. 1006, in which it was held that the creation of a mechan-
ic’s lien will not be defeated because of the inclusion in the claim of
* lien of some lumber not delivered or used, the claimant having reason-
ably believed it to have been left at the proper place for use in the
building, but that reduction will be made therefor. This court held
likewise in Pioneer Mining Co. v. Delamotte, 185 Fed. 752, 108 C. C.
A.90. There is nothing to show that the appellant did not, as his tes-
timony indicated, deliver the lumber on July 8th and August 6th in
good faith, and on the understanding that the material was to be used
in the construction of the building.

The decree is reversed, and the cause remanded to the court below
for further proceedings and with instructions to enter a decree for the
appellant in accordance with the finding as to the amount due it.
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CITY OF HARPER, KAN, v. DANIELS.
(Circuit Court of Appeals, Bighth Circuit. January 7, 1914.)
No. 3784

1. MaxpaMUs (§ 116*)—CoMPELLING LEVY OF TAX—PAYMENT OF JUDGMENT—
“JXECUTION.”

A mandamus to compel a municipality to levy and collect taxes for the
payment of a judgment is equivalent to an “execution against a private
person,” within Gen. St. Kan. 1901, § 4895, providing that if execution
shall not be sued out within five years from the date of any judgment, or
if five years shall intervene between the date of the last execution and the

time of suing out another execution, the judgment shall become dormant
and cease to operate as a lien. .

[Ed. Note—JXor other cases, see Mandamus, Cent. Dig. §§ 243-248; Dec.
Dig. § 116.*

For other definitions, see Words and Phrases, vol. 3, p. 2564; vol. 8,
p. 7656.

Mandamus to enforce payment of judgment against municipality, see
note to Holt County v. National Life Ins. Co., 25 C. C. A. 475.]

2. EXCEPTIONS, BILL oF (§ 43*)—TIME FOR FILING—EFFECT OF DELAY.

A bill of exceptions, not filed within the time granted, could not be con-
sidered where no extension of time for filing was agreed upon, asked, or
granted, and the court’s control over the record was not preserved by the
pendency of a motion for a new trial or otherwise. .

[Ed. Note.—For other cases, see Exceptions, Bill of, Cent. Dig. § 72%;
Dec. Dig. § 43.*] :

8. PrEADING (§ 418*)—DEMURRER—EFFECT oF PLEADING OVER.

Where, after a demurrer to the petition was overruled, defendant an-
swered over, the judgment would be reversed for the error in overruling
the demurrer if the petition was fatally defective in substance and clearly
showed that, upon the case as stated, plaintiff could not recover.

[Ed. Note.—TFor other cases, see Pleading, Cent. Dig. §§ 1399, 1403-1406;
Dec. Dig. § 418.%]

4. JUDGMENT (§ 866*)—REVIVAL—LIMITATIONS.

Where, for ten years after the recovery of judgment on city warrants
payable out of the general revenue fund, the city officers never levied a
tax to the full amount authorized by statute, and the judgment creditor
took no steps to compel them to do so by mandamus, a suit to revive the
judgment was barred by Gen. St. Kan, 1901, § 4895, providing that if exe-
cution shall not be sued out within five years from the date of the judg-
ment, or if five years shall intervene between the date of an execution and
the time of suing out another execution, the judgment shall become dor-
mant; section 4890 providing that a dormant judgment may be revived in
the same manner as is prescribed for reviving actions before judgment,
and section 4883 providing that an order to revive an action shall not be
made except by consent, unless made within one year from the time it
could have been first made.

[Ed. Note.—For other cases, see Judgment, Cent. Dig. §§ 1603-1607;
Dec. Dig. § 866.*} .

B. LIMITATION OF ACTIONS (§ 139*)—~ACKNOWLEDGMENT OF DEBT—"JUDGMENT.”
A judgment is not a contract within Gen. St. Kan. 1909, § 5616, provid-

ing that an action on a contract may be brought within the time prescribed

by statute after any payment of principal or interest or acknowledgment

of the debt, or promise to pay it, in writing, and hence the time for re-

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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viving a judgment against a city was not extended by payments thereon
and written acknowledgments of the debt by the city.

[Ed. Note.—~For other cases, see Limitation of Actions, Cent. Dig, §§
574, 593, 621; Dec. Dig. § 139.* j

For other definitions, see Words and Phrases, vol. 4, pp. 3827-3842; vol.
8, pp. 7695, 7696.] :

6. JUDGMENT (§ 583%)—MERGER OF CAUSES OF ACTION.
A judgment on & note or contract merges the note or contract, and no
other suit can be maintained thereon.
[Ed. Note.—For other cases, see Judgment, Cent. Dig. § 1082; Dec. Dig.
§ 583.%]

7. MANDAMUS (§ 116*)—LEVY OF TAX—PAYMENT OF JUDGMENT.

One recovering judgment against a city on city warrants payable from
the general revenue fund had a right to demand that a tax should be
levied each year until his judgment was paid to the full amount aeuthor-
ized by statute for ordinary city expenses, and this right could be enforced
by mandamus.

[Ed. Note.—For other cases, see Mandamus, Cent. Dig. §§ 243-248; Dec.
Dig. § 116.%) ) '

In Error to the District Court of the United States for the District
of Kansas; John C. Pollock, Judge.

Action by James Daniels against the City of Harper, Kan. Judg-
ment for plaintiff, and defendant brings error. Reversed and re-
.manded.

E. C. Wilcox, of Anthony, Kan. (H. C. Sluss, of Wichita, Kan., on

the brief), for plaintiff in error. : :
Charles Blood Smith, of Topeka, Kan. (Samuel Barnum, of Topeka,

Kan,, on the brief), for defendant in error. '

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN-
BURGH, District Judge.

VAN VALKENBURGH, District Judge. Defendant in error,
plaintiff below, was the owner of a number of city warrants issued by
plaintiff in error, defendant below, a city of the third class, in 1891 and -
1892; these warrants were all duly presented to the city treasurer
within less than five years after their issue and duly indorsed, as re-
quired by law, “Not paid for want of funds.” They were payable
only out of the general revenue fund of the city. Suit was brought to
enforce collection, and on the 8th day of March, 1897, judgment was’
rendered in favor of plaintiff, and against defendant, in the sum of
$14,573.23.

[1] This judgment was not paid, and June 18, 1907, this action was
brought to revive it. The statutes of Kansas then provided:

“If execution shall not be sued out within five years from the date of any
judgment that now is or may hereafter be rendered in any court of record in
this state, or if fivé years shall have intervened between the date of the last
execution issued on such judgment and the time of suing out another writ of
execution thereon, such judgment shall become dormant, and shall cease to

operate as a lien on the estate of the judgment debtor.” Section 4895, General
Statutes of Kansas 1901.

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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“If a judgment become dormant, it may be revived in the same manner as

is prescribed for reviving actions before judgment.” Section 4890, General
- Statutes of Kansas 1901.

“An order to revive an action against the representatives or successor of a
defendant shall not be made without the consent of such representatives or
successor, unless in one year from the time it could have been first made.”
Section 4883, General Statutes of Kansas 1901.

In Kansas, judgments against municipalities are paid by taxation,
and the levy and collection of taxes may be enforced by mandamus.
Such a mandamus is equivalent to an execution against a private per-
son, within the meaning of the statutes relating to the life of judgments.
Between March 8, 1897, the date of the judgment, and June 18, 1907,
the date of filing this suit, a period of more than ten years, no writ of
mandamus had issued, nor had application been made to revive. the
judgment sued on.

The situation, so far as it affects this phase of the controversy, is thus
stated in the second amended petition:

“That in the year of the rendition of said judgment the sald city of Harper
made a levy of seven mills for general purposes, but failed to make any pro-
vision in said levy towards the creation of a fund to pay said warrants and
failed and neglected so to do until the year 1900, although frequently demand-
ed to do the same by said plaintiff, but in the year 1900, as aforesaid, the
said city of Harper, recognizing the validity of said indebtedness as evidenced
by and liquidated in said judgment in accordance with law in that behalf,
passed its certain ordinance for a two-mill levy of taxes for the purpose of
making a payment on said judgment. That the said defendant since the year
1900 has failed, neglected, and refused to make any levy for the purpose of
collecting or paying any moneys into its general fund. .

“That in the years 1901, 1902, and 1903, the said city of Harper passed or-
dinances making levy for said judgment, but since the year 1904 has failed,
neglected, and refused to make any levy for the purpose of raising a fund
to pay said warrants or judgment. That the levies so as aforesaid made for
the years 1900, 1901, 1902, and 1903 were duly indorsed upon the tax books in
conformity to said ordinances and the same were duly collected, and the fund
realized therefrom were paid over and deposited in the treasury of the city
of Harper.

“Thereafter, and from time to time as the sald taxes were so collected and
deposited in the city treasury, the said city of Harper, through its proper
officers, paid upon said indebtedness, liquidated and evidenced by said judg-
ment, various amounts as follows:

On February 26, 1901...... tecestissssannasessssonesans heeseses.$133 80
On January 28, 1902....cccecececscssssccencssass veessearseenss 279 46
On July 25, 1902. ... .coveeeecccencesnss cersiessssaans vereeen eee 7429
On February 27, 1903..... cevecessernsesnae seessteaseassane eees 221 72
On April 8, 1904........... eveennossssasnsacns etetieeeaaaens 395 98

“That said various sums were duly accepted and receipted for by said
plaintiff as part payment of said indebtedness and duly credited thereon, as
per the order and direction of the said defendant, the city of Harper.

“hat within the past five years at various times the said city of Harper,
through its duly authorized officers and agents, duly acknowledged in writ-
ing the existence of said debt upon said warrants as evidenced by said judg-
ment and its present and continuing obligation to pay and discharge the same
" to this plaintiff.

“That the foregoing payments so as aforesaid made comprise all the fruits
and return from said levies and collection of taxes between the years 1900
and 1905, inclusive, and said levies and collection of taxes were advisedly and
purposely made to create a fund in the treasury as required by law to be
applied towards the payment of said judgment and the indebtedness evi-
denced by it, so far as it would go. :
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“But said defendant (plaintiff) says that at no time since the presentation
of said warrants and their indorsement as aforesaid, ‘Not paid for want of
funds,’” has there been levied and collected and in the treasury of said city of
Harper any sums of money whatsoever for the payment of said warrants or
the judgment evidencing the same, save and except the said sums of money
above set forth, which, as aforesaid, were paid over to this plaintiff to be
applied upon this indebtedness and which have been applied as of the above
dates mentioned.

“Said plaintiff further says that if, beginning with the year 1897, the year
said judgment was rendered, the full ten-mill levy, which it was in the power
of the said defendant, the city of Harper, to tax for general purposes, had
been levied for the specific and exclusive purpose of being placed in the
treasury as a fund to be applied upon the payment of these warrants and
upon the judgment liquidating the same, and the same was duly extended and
made a charge upon the full assessed valuation of the city of Harper, and the
same was fully collected without delinquency upon the part of the taxpayers,
it would produce a fund, which, after the payment of interest, would be in-
sufficient to pay and satisfy more than 20 per cent. of said judgment or of
said warrants,”

[2,3] To this petition defendant interposed a demurrer setting up
the bar of the statute of limitations. The demurrer was overruled,
and an exception saved; thereafter defendant answered over, a jury
was waived, and the case was submitted to the court upon pleadings
and evidence. Judgment was rendered in favor of plaintiff in the sum
of $27,922.30. Defendant was given 120. days within which to file its
bill of exceptions. The trial court filed neither findings of fact nor
conclusions of law, but made only a general finding in the nature of a
general verdict. The bill of exceptions was. not filed within the time
granted, and not until the succeeding term of court; no extension of
time for the filing was ever agreed upon, asked, or granted; nor was
the court’s control over the record preserved by the pendency of a mo-
tion for new trial or otherwise. Under these circumstances, the bill of
exceptions cannot be considered by us. United States v. Carr et al,
10 C. C. A. 80, 61 Fed. 802; Missouri, Kansas & T. Ry. Co. v. Rus-
sell, 9 C. C. A. 108, 60 Fed. 501; Jennings v. Phil,, Balt. & Wash. Ry.
Co., 218 U. S. 255, 31 Sup. Ct. 1, 54 L. Ed. 1031; Morse v. Ander-
son, 150 U. S. 156, 14 Sup. Ct. 43, 37 L. Ed. 1037; Michigan Insurance
Bank v. Eldred, 143 U. S. 293, 12 Sup. Ct. 450, 36 L. Ed. 162; Muller
v. Ehlers, 91 U. 8. 249, 23 L. Ed. 319. This leaves but one of the as-
signments of error subject to review, viz.:

“The court erred in overruling the demurrer of the city of Harper to the
plaintiff’s second amended petition.”

If the petition, as challenged by the demurrer, is fatally defective in
substance, and clearly shows that upon the case as stated the plaintiff
cannot recover, the judgment must be reversed, otherwise it should be
affirmed. Teal v. Walker, 111 U. S. 242, 4 Sup. Ct. 420, 28 L. Ed. 415;
Hudson Canal Co. v. Penna. Coal Co., 8 Wall. 276-287, 19 L. Ed. 349;
Rush v. Newman, 7 C. C. A. 136, 58 Fed. 158-161.

[4,5] The issue presented is whether the suit was barred by the
statute of limitations, which this court has expressly ruled applies to
judgments against municipalities. Dempsey v. Township of Oswego,
2 C. C. A. 110, 51 Fed. 97. Under section 5616, General Statutes of
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Kansas 1909, the running of that statute may be arrested in the fol-
lowing manner:

“In any case founded on contract, when any part of the principal or interest
shall have been paid, or an acknowledgment of the existing liability, debt, or
claim, or any promise to pay the same, shall have been made, an action may
be brought in such case within the period prescribed for the same, after such
payment, acknowledgment, or promise; but such acknowledgment or promise
must be in writing, signed by the party to be charged thereby.”

However, the Supreme ‘Court of Kansas, in construing this section,
has held that a judgment is not a contract within the meaning of its
terms (Burnes et al. v. Simpson, 9 Kan. 658); and so it has been held
under similar statutes in Willard v. Wood, 164 U. S. 502-522, 17 Sup.
Ct. 176, 41 L. Ed. 531; McAleer v. Clay County (C. C.) 38 Fed. 707;
McCaskill v. Graham, 121 N. C. 192, 28 S. E. 265. Therefore the al-
legations of payments made, and of written acknowledgment of the
debt by defendant, are ineffective. This is practically conceded, and to
escape the bar of the statute counsel for plaintiff rely mainly upon the
contention that the statute of limitations does not run in favor of a
municipal or quasi municipal corporation upon its outstanding obliga-
tions until the corporation has provided a fund with which payment
thereof may be made (School District v. Bank, 63 Kan. 668, 66 Pac.
630; Hubbell v. South Hutchinson, 64 Kan. 645, 63 Pac. 52; Schoen-
hoeft v. Kearny County, 76 Kan. 833, 92 Pac. 1097, 16 L. R. A. [N.
S.] 803, 14 Ann. Cas. 100); that in this case no such fund was provid-
ed which would have been sufficient to pay this debt and all of it; that
the judgment can be paid in no other manner than the warrants upon
which it was founded (King v. Board of Commissioners, 23 C. C. A.
348, 77 Fed. 583; United States v. County of Macon, 99 U. S. 582,
25 L. Ed. 331; Schoenhoeft v. Kearny County, 76 Kan. 883, 92 Pac.
1097, 16 L. R. A. [N. S.] 803, 14 Ann. Cas. 100); that therefore the
court may look behind the judgment to the nature of the debt former-
ly evidenced by the warrants, and, if the warrants are not barred, then
the judgment is equally exempt. Such was the view taken by the trial
court. Upon most thoughtful and attentive consideration of this con-
tention we are unable to give it our assent. That in default of execu-
tion a judgment becomes dormant at the expiration of five years from
the date of its rendition, and cannot be revived or enforced by any ac-
tion unless within one year after dormancy ensues, has been repeatedly
and consistently ruled by the Kansas Supreme Court. Scroggs v. Tutt,
23 Kan. 181; Angell v. Martin, 24 Kan. 334; Halsey v. Van Vliet, 27
Kan. 474 ; Tefft v. Citizens’ Bank, 36 Kan. 457, 13 Pac. 783 ; Mawhin-
ney v. Doane et al., 40 Kan. 676, 17 Pac. 44. The statute contains no ex-
ception which would exclude judgments upon municipal warrants such
as these, and this court, as we have seen, has expressly recognized its
application to such judgments. Dempsey v. Township of Oswego, su-
pra.

[6] A judgment on a note or contract merges the note or contract
and no other suit can be maintained on the same instrument. Eldred
v. Bank, 17 Wall. 545, 21 L. Ed. 685; Ralls County Court v. United
States, 105 U. S. 733, 26 L. Ed. 1220; Gaines v. Miller, 111 U. S. 395~
399, 4 Sup. Ct. 426, 28 L. Ed. 466; Schuler v. Israel, 120 U. S. 506~



62 211 FEDERAL REPORTER

509, 7 Sup. Ct. 648, 30 L. Ed. 707. In the latter case it is said that,
when “it is made to appear that a judgment on the same cause of ac-
tion has been recovered and is in full force and effect, that judgment
must be held to merge the evidence of the debt, whether that evidence
- be parol or written, in the judgment first' recovered.” In the case at
bar, then, there could be no recovery upon the warrants themselves,
and, indeed, it may be sufficient to say that none is attempted. The ac-
tion is confessedly based upon the former judgment, and must stand or
fall accordingly as that judgment is able to support it. It is true that
‘the judgment does not change the manner and form of payment be-
cause of the limited power of taxation conferred upon municipalities.
It does, however, establish the validity and amount of the claim. It
cannot be said that the character of the obligation has been in no sense
changed. '

The petition alleges that prior to the original judgment the city of
Harper failed to take any step toward the payment of the debt evi-
denced by the warrants. As matters stood, plaintiff was helpless to
enforce payment. His remedy was mandamus, but in the federal
‘court a judgment at law is necessary to support the writ, which is in
the nature of an execution to carry the:judgment into effect. County
of Greene v. Daniel, 102 U. S. 187, 26 L. Ed. 99; Davenport v. Coun-
ty of Dodge, 105 U. S. 237-243, 26 L. Ed. 1018; King v. Board of
Commissioners, 23 C. C. A. 348, 77 Fed. 583-586. It was imperative
that plaintiff should reduce his demand to judgment before he could
set in motion any process that could result in the payment of his claim;
by so doing the nature of his demand was changed and he acquired a
valuable right which he could not otherwise enjoy. A statutory re-
sponsibility concurrent with the privilege was imposed upon him. ~The
duty of vigilance in the pursuit of his remedy was enjoined. The life
of his claim was not thereby endangered.

“A party may, by the issue of executions every five years, keep a Judgment
alive indefinitely. It remains in force without execution for five years, and
the plaintiff may revive it at any time within one year thereafter, so that
practically a plaintiff may neglect his judgment for six years, lacking a day,
and then revive and put it in force for five years more. And if a party neg-
lects his judgment for six years, he has little cause of complaint if the law
says to him, ‘You have slept upon your rights too long, and public policy re-

quires that claims so old should be considered barred.’” Angell v. Martin,
24 Kan, 334-336. +

There is no hardship in this. It is but an incident of the ultimale
repose and end to litigation which it is the office of statutes of limita-
_tion to insure.

[7] Having acquired the right to avail himself of the writ of manda-
mus in aid of his judgment, he could demand that a tax should be
levied each year to the full amount of the limit fixed by statute for tax-
ation for ordinary city expenses until his judgment was paid. Stryker
v. Board of Commissioners, 23 C. C. A. 286, 77 Fed. 567. The power
of the court to issue a mandamus to compel municipal officers to per-
form their duty of levying is a distinct power, which extends to minis-
terial acts which officers are legally bound and refuse to perform.
Barkley v. Levee Commissioners et al., 93 U. S. 258-265, 23 L. Ed.
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893; Ex parte Rowland, 104 U. S. 604-615, 26 L. Ed. 861. It is true
that a court has no taxing powers and can impart none to the city au-
thorities; nor has the holder of city warrants, or a judgment rendered
thereon, a right to demand that a special tax shall be carved out of a
general given rate and levied for the exclusive purpose of paying his
warrants or judgment unless the statute requires it and leaves the city
levying board no discretion (Board of Commissioners v. King, 14 C. C.
A.421, 67 Fed. 202); but he has the right to demand that a levy be
made and the tax collected to the full amount authorized for the fund
out of which his warrants and judgment are payable. In the present
case that authorized rate for general purposes was ten mills. Accord-
ing to the petition the officers of the city never discharged their full
duty in this respect, nor did plaintiff take the appropriate legal steps
to compel them to do so. In the year of the rendition of the judgment
a levy of seven mills only was made for general purposes, and after
the year 1900 the defendant failed, neglected, and refused to make any
levy for the purpose of collecting or paying any moneys into its gen-
eral fund. Moneys provided by the two-mill levy were paid and credit-
ed on the judgment; but this action of the city officials fell far short
of performance authorized by law, which plaintiff might have de-
manded, but did not demand. It would thus appear that plaintiff in-
voked neither the letter nor the spirit of the law for the preservation
of his judgment. From the situation disclosed by the petition it must
be presumed that timely writs of mandamus would have produced at
least an increased partial payment of the judgment debt. The sug-
gestion that the issuance of such writs is not demanded unless they
could effect the discharge of the entire indebtedness cannot, of course,
be entertained.

_The case of Beadles v. Smyser, 209 U. S. 393, 28 Sup. Ct. 522, 52
L. Ed. 849, is cited in support of the contention that the city is estop-
ped to raise the bar of the statute in the instant case. In the opinion
the following quotation from Dillon on Municipal Corporations is quot-
ed with approval:

“Any positive acts (Infra vires) by municipal officers which may have in-
duced the action of the adverse party, and where it would be inequitable to
permit the corporation to stultify itself, by retracting what its officers had
done, will work an estoppel.”

The facts in the two cases are essentially different. In Beadles v.
Smyser the city council provided by legislation that ail judgments
against the city should be paid, in the order of their rendition, out of
moneys then on hand and as they should accrue in the judgment fund.
The judgment creditors agreed to this and signed written waivers of
their right to payment of their judgments pro rata; this had the effect
of postponing the payment of some judgments beyond the statutory
period. The city made payments according to this agreement, and so
long as it did so the creditors who were parties thereto were precluded
from issuing execution or suing out writs of mandamus, and a court
of equity would have promptly restrained such proceedings on their
part if attempted. Under such circumstances, the Supreme Court held
that the city was estopped to invoke the statute of limitations. In the

[N
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case at bar no such arrangement existed. " The city merely neglected
to pay in any substantial way, and the plaintiff neglected to take steps
to enforce payment. Nothing is disclosed in the petition but inade-
quate partial payments and alleged written acknowledgment of the
debt; but, as we have already seen, such are insufficient to toll the
statute. Judge Sanborn’s language in Dempsey v. Township of Oswe-
go has substantial, though not literal, application here:

“If the plaintiff in this case has failed to collect the money that was due
him it bas not been because he was remediless under the law. It has been
because for more than five years he issued no writ upon his judgments when
he could have had a writ for the asking, and because he brought no suit,
and made no application to revive his judgments, for more than three years

after they became dormant, at a time when there was ample opportunity
to serve notice and process upon the defendant.”

While courts in the interest of justice lean to such conclusions as
will insure the discharge of honest obligations by cities as well as by
-individuals, they are not justified in granting relief to creditors who
have neglected to avail themselves of their proper remedies, in the
face of the plain bar of a statute, whose construction is not involved
in doubt. The demurrer to the petition should have been sustained.

The judgment is reversed, and the cause remanded for further pro-
ceedings in accordance with the views herein expressed, including if
the facts warrant it, leave to plaintiff to amend, in the discretion of the
trial court.

SMITH, Circuit Judge (concurring). I concur in the foregoing opin-
ion of VAN VALKENBURGH, District Judge, but deem it desirable
to add the following thereto:

In my opinion ordinarily a demurrer is waived whenever the party
filing it pleads over in the trial court. Eau Claire National Bank v.
Jackman, 204 U. S. 522, 535, 27 Sup. Ct. 391, 51 L. Ed. 596; Camp-
bell v. Haverhill, 155 U. S. 610, 612, 15 Sup. Ct. 217, 39 L. Ed. 280;
Stanton et al. v. Embry, Administrator, 93 U. S. 548, 553, 23 L. Ed.
983 ; Marshall v. Vicksburg, 15 Wall. 146, 148, 21 L. Ed. 121; Rail-
road Co. v. Harris, 12 Wall. 65, 84, 20 L. Ed. 354; Campbell v. Wil-
cox, 10 Wall. 421, 423, 19 L. Ed. 973; Watkins v. United States, 9
Wall. 759, 761, 19 L. Ed. 820; Young v. Martin, 8 Wall. 354, 357, 19
L. Ed. 418; Aurora City v. West, 7 Wall, 82, 92, 19 L. Ed. 42; Bell
v. Railroad Co., 4 Wall. 598, 602, 18 L.. Ed. 338; Clearwater v. Mere-
dith et al., 1 Wall. 25, 42, 17 L. Ed. 604; United States v. Boyd, 5
How. 29, 50, 12 L. Ed. 36; Evans v. Gee, 11 Pet. 80, 85, 9 L. Ed. 639.

The question, therefore, considered in the foregoing opinion would
not be open for disposition by us were it not for the so-called conform-
ity act (section 914, Revised Statutes [U. S. Comp. St. 1901, p. 684])
that:

“The practice, pleadings, and forms and modes of proceeding in civil causes,
other than equity and admiralty causes, in the circuit and district courts, shall
conform, as near as may be, to the practice, pleadings, and forms and modes of
proceeding existing at the time in like causes in the courts of record of the

state .within which such circuit or district courts are held, any rule of court
to the contrary notwithstanding.”
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This of course does not change the practice in this court, but the
waiver, if any, existed on the ruling on the demurrer must have taken
place in the District Court for the District of Kansas. That the ruling
on the demurrer was erroneous I have no doubt, and an exception was
duly taken to the ruling -on the demurrer at the time, and under the
laws of Kansas, where such an exception is taken, the ruling on de-
murrer is not waived by answering.

I am therefore of the opinion that the ruling on the demurrer is in
this case still available to the plaintiff in error, and, being of the opin-
ion that it was erroneously overruled, concur in the reversal of the
judgment.

NATIONAL POLE CO. v. CHICAGO & N. W. RY. CO.
(Circuit Court of Appeals, Seventh Circuit. January 6, 1914.)
No. 1973.

1. Courts (§ 405*)—FEDERAL CoUBRTS—CIRCUIT COURT OF APPEALS—JURISDIC-
TION.

Where a demurrer was sustained to a complaint in an action against an
interstate carrier to recover alleged unjust and unreasonable charges on
the ground that the complaint did not show that plaintiff’s cause of action
had been first submitted to and established by the Interstate Commerce
Commission, but the trial court did not put its ruling in the form that the
omission precluded the court from considering the merits of the complaint,
but rather included such proposition, and also that such omission con-
stituted a failure o state a cause of action on the merits, an appeal was
properly taken to the Circuit Court of Appeals and not directly to the
Supreme Court.

[Ed. Note.—For other -eases, see Courts, Cent. Dig. §§ 1097-1099, 1101,
1103; Dec. Dig. § 405.*

Jurisdiction of Circuit Court of Appeals in general, see notes to Law Ow
Bew v. United States, 1 C. C. A, 6; United States Freehold Land & Emi-
gration Co. v. Gallegos, 32 C. C. A. 475.]

2. CARRIERS (§ 36*)—INTERSTATE COMMERCE ACT—JURISDICTION—SUFFICIENCY
oF COMPLAINT—DETERMINATION.

Interstate Commerce Act (Act Feb. 4, 1887, c¢. 104, 24 Stat. 379 [U. S.
Comp. St. 1901, p. 3154]) § 1, requires that all of charges for transporta-
tion shall be reasonable and denounces every unreasonable charge as un-
lawful and prohibited. Section 8 gives every injured party a right of ac-
tion for damages on account of carriers doing anything that is prohibited
or declared unlawful by the act. Section 9 authorizes the injured party
either to make complaint to the commission as provided for in section 13,
or to sue in a federal District Court, but denies him the right to pursue
both remedies and requires him to elect which he will adopt. Section 15
authorizes the commission after a full hearing on the complaint to deter-
mine what charges and practices are unjust and unreasonable and to pre-
scribe what just and reasonable charges and practices shall be observed.
Held that, where plaintiff brought suit in a federal court to recover for
alleged unjust and unreasonable charges without submitting his complaint
to the commission, he thereby elected under section 9 to sue in the federal
court, and, such court being given authority by such section to receive
complaints, it had jurisdiction to determine whether the complaint stated
sufficient facts to constitute a cause of action. .

[Ed. Note.—For other cases, see Carriers, Cent. Dig. § 95; Dec. Dig.
§ 36.*) .

*F'or other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
211 F.—§ ' .
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8. CARRIERS (§ 36*)—INTERSTATE REGULATIONS—PERSONS ENTITLED TO SUE—
REAL PARTY IN INTEREST.

Where, in an action against an interstate railroad company to recover
damages for the imposition of unreasonable and excessive charges in the
shipment of poles, it appeared that some of the shipments were made by
plaintiff, an objection that plaintiff ‘'was not the real party in interest
could not be sustained because it was claimed that the assignment of
rights of other shippers to the same relief were invalid.

[Ed. Note.—For other cases, see Carriers, Cent. Dig. § 95; Dee. Dig.
§ 36.%]

4. COMMERCE (§ 89*)—INTERSTATE COMMERCE—DISCRIMINATING PROVISIONS—
INVALIDITY—RIGHT T0 SUE—PRESENTATION OF CLAIM TO COMMISSION,
Defendant, interstate railroad company, published a tariff on poles pro-
viding that the poles might be dressed, sawed, concentrated in transit,
and shipped from origin to concentration point and then to destination at
through rates which were less than the sum of the locals, but only on
condition that the shipping bill issued at the point of origin specified the
ultimate destination. This condition, having been submitted to the In-
terstate Commerce Commission on the complaint of other shippers, was
declared void and an order passed that it should be disregarded. Held,
that complainant was entitled to sue in the federal court to recover the
difference in rates pald on shipments of poles on which it was not ac-
corded through rates because of the enforcement of such condition prior
to its being declared void by the commission without itself presenting its
cause of action to the commission and obtaining a reparation order on
which to sue; such requirement imposed by Interstate Commerce Act (Act
Feb. 4, 1887, c. 104, 24 Stat. 384 [U. S. Comp. St. 1901, p. 3165]) § 16,
being intended only for fhe exercise of the commission’s legislative pow-
ers to determine the reasonableness of the condition, and, the commission
having once acted, it was not necessary that an injured shipper should
again present the same question to the commission before electing to sue
directly in the federal court as authorized by section 9.
[Ed. Note.—For other cases, see Commerce, Dec. Dig. § 89.*]

In Error to the District Court of the United States for the East-
ern District of Wisconsin; Ferdinand A. Geiger, Judge.

Action by the National Pole Company against the Chicago & North-
western Railway Company. Judgment (200 Fed. 185) for defendant,
and plaintiff brings error. Reversed, with directions.

Plaintiff in error, plaintiff below, alleged in its complaint that plaintiff and
its assignors made shipments of poles over defendant’s railroad from various
initial points in Michigan to a concentration point, Escanaba, Mich.; that
plaintiff and its assignors shipped the same poles in interstate commerce over
defendant’s railroad from Escanaba to various ultimate destinations through-
out the United States; that defendant’s published tariff, in force at all times,
provided that poles might be dressed, sawed, or concentrated in transit, and
might be shipped from origin to concentration point and thence to destina-
tion at through rates (less than the sum of locals), but only on condition that
the shipping bill issued at origin should specify ultimate destination; that
the shipping bills issued for plaintiff’s poles at points of origin failed to specify
the ultimate destinations; that plaintiff was required by defendant to pay and
did pay the local rates from points of origin to the concentration point and
the local rates thence to the ultimate destinations (and the excess of such
payments above the through rates is figured by plaintiff in each case from de-
fendant’s aforesaid tariff sheet); that the aforesaid condition in said tariff

*was unjust and unreasonable and resulted in excessive charges; and that,
after plaintiff’s aforesaid shipments and before the bringing of this action, the
Interstate Commerce Commission on June 14, 1909 (16 Interst. Com. Com’n R.
382), on the complaint of other shippers, and after’a full hearing, determined

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’'r Indexes
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and ruled that the aforesaid condition in the aforesaid tariff was wholly un-
reasonable and unjust and should be disregarded.

To this complaint defendant demurred on two grounds: (1) That the com-
plaint failed to state facts sufficient to constitute a cause of action against de-
fendant; and (2) that it appeared from the face of the complaint that the
court was without jurisdiction to pass upon the matter complained of, because
there had been no determination of it by the Interstate Commerce Commis-
sion.

The judgment reads: “The plaintiff having in open court waived all right
to amend in case the demurrer should be sustained, it is ordered that said de-
murrer be and the same is hereby sustained; further adjudged and deter-
mined that plaintiff take nothing by this action, that said action be and hereby
is dismissed on the merits, and that defendant have and recover of said plain-
tiff its costs herein.” :

In the trial court ([D. C.] 200 Fed. 185) attention seems to have been glven
exclusively to the merits. And in this court plaintiff’s whole contention is
that its complaint states a good cause of action, while defendant only insists
that the absence of an allegation that the Interstate Commerce Commission,
at plaintiff’s petition therefor, had decided that plaintiff was entitled to repara-
ton, left the complaint bad, and that the complaint shows affirmatively that
plaintiff i3 not the real party in interest, and that the supposed cause of ac-
tion is barred by limitations. No suggestion has come from either side that
this court is without jurisdiction to entertain the writ of error.

Edward H. S. Martin, of Chicago, Ill., for plaintiff in error,
C. C. Wright, of Chicago, Ill., for defendant in error.

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges.

BAKER, Circuit Judge (after stating the facts as above). [1] L
Appellate jurisdiction. In passing on the merits the trial court decided
sub silentio that it had jurisdiction as a federal court under section 9
of the Interstate Commerce Act to hear the complaint. As a question
of merits the court held that the failure to aver that plaintiff’s grounds
of complaint had first been submitted to and established by the Inter-
state Commerce Commission, made the complaint bad. If what was
treated as a question of merits was in reality a question of jurisdiction
of the court as a federal court, and if that was the only question decid-
ed, should the writ of ‘error be sued out from the Supreme Court or
from this court? If the trial court had put its ruling in the form that
the failure to aver that plaintiff’s grounds of complaint had first been
submitteéd to and established by the Interstate Commerce Commission,
precluded the court as a federal court from considering the merits of
the complaint, the decisions in The Ira M. Hedges, 218 U. S. 270, 31
Sup. Ct. 17, 54 L. Ed. 1039, The Steamship Jefferson, 215 U. S. 130, 30
Sup. Ct. 54, 54 L. Ed. 125, 17 Ann. Cas. 907, and Mitchell Coal Co.
v. Pennsylvania R. Co., 230 U. S. 247, 33 Sup. Ct. 916, 57 L. Ed.
1472, would indicate that this case properly should have been taken
directly to thie Supreme Court. And the query arose during consulta-
tion whether, the one question being the effect of the omission of a
certain averment, the form of the answer given by the trial court
should determine the appellate jurisdiction. Inthe Hedges Case, supra,
the court recognized that “there sometimes is difficulty in distinguish-
ing between matters going to the jurisdiction and those determining
the merits,” and concluded that, although “it may be said that the two
conaiderations coalesce, * * * at all events, the form of the de-
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cree must be taken to express the meaning of the judge.” If the two
considerations coalesce, if all the substance is run into one mold, stilf
the aspects of the obverse and reverse faces are from as separate points
of view as if the faces were on separate castings. And if the judg-
ment and the assignments of error actually present both aspects, this
court has appellate jurisdiction. Darnell v. Illinois Central R. Co.,
225 U. S. 243, 32 Sup. Ct. 760, 56 L. Ed. 1072;. Morrisdale Coal Co.
v. Pennsylvania R. Co., 183 Fed. 929, 938, 106 C. C. A. 269.

[2] II. Jurisdiction of the trial court. Section 1 of the act requires
all charges for transportation to be reasonable and just, and denounces
every unjust and unreasonable charge as unlawful and prohibited. Sec-
tion 6 provides that carriers shall make, file, and publish schedules of
their charges. Section 15 authorizes the commission, after a full hear-
ing upon a complaint, to determine what charges and practices are un-
just and unreasonable and to prescribe what just and reasonable charges
and practices shall be observed by the carriers. Section 8 gives every
injured party a right of action for damages on account of a carrier’s
doing anything that is prohibited or declared unlawful by the act. Sec-
tion 9 authorizes the injured party either to make complaint to the com-
mission as provided for in section 13 or to bring suit in a District Court
of the United States, denies him the right to pursue both remedies,
and requires him to elect which he will adopt. If he makes complaint
to the commission and if the commission finds that he is entitled to
damages and gives him a reparation order, he may sue upon the order
either in a District Court of the United States or in a state court of
general jurisdiction.

Plaintiff’s complaint manifestly purported to be based upon the right
of action given by section 8 for defendant’s unlawful acts under sec-
tions 1 and 6 as determined by the commission under section 15. Man-
ifestly, also, plaintiff elected under section 9 to sue in the federal court.
And as the federal court was given by section 9 organic authority to
receive complaints under section 8, the court below had jurisdiction to
determine the sufficiency of the present complaint to constitute a cause
of action, just as a court having organic authority to entertain replev-
in suits has jurisdiction of the particular case wherein the complaint
is bad for lack of an averment of demand before suit.

[3] III. Merits. Before taking up the substantial question it is
proper to observe: (1) There is nothing in defendant’s point that plain-
tiff is not the real party in interest. Some of the shipments were made
by plaintiff. So it is immaterial whether claims of other shippers could
lawfully be assigned to plaintiff or not, even if such a question could
be raised on the present record. (2) Under the Wisconsin practice
(adopted on the law side of the court below) the question of limitation
can be presented only by special demurrer or by answer.

[4] We have taken the complaint, as did the trial court, to be suffi-
ciently definite and specific to present the question in this form: Aft-
er the commission at the complaint of another shipper had determined
with respect to the very tariff under which plaintiff shipped that the
condition relating to the recital in the bill of lading was unreasonable
and unjust, and that, throughout the times during which plaintiff ship-

‘
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ped the through rate as published was the maximum reasonable and
just rate, was plaintiff compelled to go to the commission and get a
reparation order on which to sue under section 16, or could plaintiff
-exercise the choice professed to be given by section 9 and go directly
to the federal court?

On its face section 9 clearly gives the option; but if other and para-
mount provisions of the act would be impaired by an unrestricted read-
ing of section 9, then of course the option must be limited to conform
to the legislative will as determined by a consideration of the act as
a whole.

In Texas & Pac. Ry. Co. v. Abilene Cotton Qil Co., 204 U. S. 426,
27 Sup. Ct. 350, 51 L. Ed. 553, 9 Ann. Cas. 1075, the carrier had filed
and published its rates for interstate transportation; the shipper paid
those rates, but claimed they were excessive; and in the shipper’s suit
the court found that the published rates were unreasonable, determined
what were reasonable rates and what was the excess of the published
above the reasonable, and rendered judgment for such excess. This
judgment was reversed by the Supreme Court on the ground that, if
different courts in different suits should find differently as to the rea-
sonableness of the same rates or the justness of the same practices, the
uniformity and equality of rates and practices, which were the prime
objects of the act and for the maintenance of which the commission
was created and given regulatory powers, would be utterly destroyed.
In the language of the court:

“Indeed, no reason can be perceived for the enactment of the provision en-
dowing the administrative tribunal, which the act created, with power, on due
proof, not only to award reparation to a particular shipper, but to command
the carrier to desist from violation of the act in the future, thus compelling
the alteration of the old or the filing of a new schedule, conformably to the
action of the commission, if the power was left in courts to grant relief on
complaint of any shipper, upon the theory that the established rate could be
disregarded and be treated as unreasonable, without reference to previous ac-
tion by the commission in the premises. This must be, because, if the power
existed in both courts and the commission to originally hear complaints on
this subject, there might be a divergence between the action of the commission
and the decision of a court. In other words, the estabhlished schedule might
be found reasonable by the commission in the first instance and unreasonable

by a court acting originally, and thus a conflict would arise which would ren-
der the enforcement of the act impossible.”

In Robinson v. Baltimore & O. R. Co., 222 U. S. 506, 32 Sup. Ct.
114, 56 L. Ed. 288, the carrier, by its published tariff, made a discrim-
inatory charge of fifty cents more per ton for transporting coal when
loaded into cars from wagons than when loaded from tipples. The
shipper claimed that this was an unjust discrimination, but failed to al-
lege or prove that the unjustness (and the extent thereof) had been
determined by the commission. Also it was admitted by the parties
that the shipper had not presented to the commission any claim for rep-
aration. The Supreme Court stated and answered two questions:
First, that matters of unreasonable rates, unjust discriminations and
undue preferences in published tariffs must be determined exclusively
by the commission. Second, that a published report of the commission
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is not in court by judicial notice, but must be offered in evidence. Aft-
er the answer to the second question the following appears:

““The result, however, would have been the same had the decision been prop-
erly before the court. An examination of it discloses that it did not contain
any finding or direction as to what, if any, reparation should be made because
of prior exactions of the rate which it condemned. It did find that the com-
plaining party in that proceeding had been injured by the refusal of the rail-
road company to furnish cars on certain occasions for the shipment of coal,
iaind did direct that reparation therefor be made, but that is without bearing

ere."

This expression, in our opinion, i5 not decisive of the case before us,
because we believe that the Supreme Court as a court did not intend
to preclude inquiry into a matter that was not in the record then under
consideration,.and also because the expression seems to proceed on
the theory that the commission had not fixed a basis for figuring the
damages of one who had shipped under the condemned rate, while
in the case before us the commission had fixed the basis, but on the
complaint of a shipper other than the present plaintiff.

These decisions end the claim of shippers that they should recover
judgments for excessive exactions in published tariffs while those tar-
iffs stand uncondemned by the commission. To that extent the Abilene
and Robinson Cases modify the apparent vzlue of section 9. No con-
trolling precedent, however, rules that section 9 is utterly deleted. Yet
such would be the effect if it were found that every claim for damages
had to be presented by the claimant to the commission for a reparation
order. Under what circumstances, if at all, the option apparently of-
fered by section 9 may be available, we will endeavor to determine from
a consideration of the nature of the Interstate Commerce Act.

Varying secret rates, unjust discriminations, undue preferences,
were the evils to be cured. Publicity, uniformity, and equality, with
respect to all matters of rates and practices, were the remedies. And
a new means was created for administering the remedies, namely, the
commission with its supervisory and regulatory powers. The commis-
sion was added as an instrumentality of the administrative (executive)
department of government, and two distinct classes of powers were
conferred upon it, quasi legislative and quasi judicial.

When shippers before the commission challenge a published rate as
unjust and demand the fixing of a just rate, and fail to make a claim
or admit they have no claim for damages accrued, they présent nothing
but matter that is legislative in its nature. Congress directly and in
the first instance might have inquired into the character and value of
the particular transportation service now under investigation by the
commission and, have named the rate therefor in a statute. But, with
the increasing complexities of human activities, it was impossible to
cover the details of rate-making (and the same is true of many other
subjects) by specific statutes; and so the board or commission form of
legislation was used. That is, Congress declared the public policy and
fixed the legal principles that were to control, and charged an adminis-
trative body with the duty of ascertaining within particular fields from
time to time the facts on which the legal principles established by
Congress would be brought into play. Such action by the commission,
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to be constitutional, cannot of course be legislation, for the whole of
- the lawmaking power of the United States, except the advisory and
veto power of the President, is in Congress. But since the Congression-
al prohibition of unjust rates cannot, by the terms of the act, be ef-
fective against a particular published rate, although unjust, until the
commission has investigated the service in question and has established
the standard of justness for all shippers who use that service, the ac-
tion of the commission in regulation of rates is quasi legislative—it
converts the actual legislation from a static into a dynamic condition.

When shippers before the commission challenge a published rate as
unjust and demand the fixing of a just rate, and additionally ask a
reparation order for damages measured by the excess of the published
rate over the declared just rate as applied to their shipments, their ad-
ditional or secondary demand, considered by itself, presents nothing
but matter that is judicial in its nature. There is a controversy, be-
tween parties, in which none but the parties are interested, to be settled
by hearing the evidence, finding the facts and applying the law, and
the settlement to be binding only upon parties and privies. In such a
controversy the facts to be found from the evidence are the facts that
pertain to the particular shipments and payments of the complaining
shipper, and the law to be applied is the Interstate Commerce Act by
virtue of either its direct terms or an administrative, quasi legislative
declaration of the commission. The commission’s action in such a
controversy, to be constitutional, cannot of course be judicial, for the
whole of the judicial power of the United States is vested in its courts.
But, while such action is of a judicial nature, in respect to power it
is only quasi judicial, since a judicial determination of a controversy
is a final determination embodied in a judgment or decree of a court
and enforceable by execution or other writ of the court.

Turning now to section 8, that the “carrier shall be liable to the per-
son injured for the full amount of damages sustained in consequence
of any violation of the provisions of this act,” let us see what is re-
quired to constitiute a cause of action thereunder.

If a shipper states in his complaint that he paid 12 cents per hun-
dredweight on certain described shipments, that during the times of
the shipments the carrier had a published tariff of 10 cents per hun-
dredweight on such shipments, and that the payments exacted of the
shipper were unjust to the extent of 2 cents per hundredweight, the
stated facts make a good complaint, for the statutory prohibition of
unjust rates is directly effective by reason of the published rate’s being
equivalent to a statutory declaration of the maximum of reasonable
rates. There need be no administrative, quasi legislative determination
of conditions on which the statutory prohibition would be brought into
effect. Such a complaint for damages is presentable to the commission
for its quasi judicial action. Or, under section 9, the plaintiff may at
once demand judgment in a federal District Court. Pennsylvania R.
Co. v. International Coal Co., 230 U. S. 184, 33 Sup. Ct. 893, 57 L.
Ed. 1446.

If a shipper states in his complaint that he paid 12 cents per hun-
dredweight on certain shipments, that the carrier’s published rate on
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such shipments was 12 cents per hundredweight, and that the payments
exacted of the shipper were unjust to the extent of 2 cents per hun- -
dredweight, the stated facts fail to constitute a cause of action, for the
statutory prohibition of unjust rates cannot, in the face of the presump-
tion attaching to the carrier’s published rate, be effective until the com-
mission has exercised its quasi legislative function of determining the
just rate, with which the trier of the damage case may compare the
facts respecting the plaintiff’s shipments and the payments therefor
exacted by the carrier. But when the rate-determining function has
been fully exercised by the commission (and the function is exactly
the same whether exercised over a present or future rate, or over a
past or abandoned rate (Mitchell Coal Co. v. Pennsylvania R. Co., 230
U. S. 247, 33 Sup. Ct. 916, 57 L. Ed. 1472), then the statutory stand-
ard is as definite and specific as if Congress itself had fixed the rate.
And consequently it seems clear to us that, since legislation is for all
citizens and subjects and therefore requires uniformity and equality,
while judgments concern only the parties litigant and therefore may
be variant or contradictory without affecting their nature, whenever
damages are occasioned by unjust exactions and the standard of just-
ness is definitely fixed in the act itself or in the quasi legislative deter-
mination of the commission, an injured party who has had no hand in
procuring either the legislation or the quasi legislation is given a cause
of action by section 8, and for his damages he may have by virtue of
section 9 either a reparation order of the commission or a judgment of
a federal District Court. This must be the result because, on the basis
that all legislative functions have been completely and explicitly exer-
cised, there would be nothing for the commission to do for an injured
shipper except to apply to his particular facts the universal law, and
that can be done as well in court without disturbing or obstructing the
act’s cardinal purposes of uniformity and equality in the legislative
subject-matter of rates and practices.

While a different question was involved in Mitchell Coal Co. v.
Pennsylvania R. Co., 230 U. S. 247, 33 Sup. Ct. 916, 57 L. Ed. 1472,
we believe that the line of reasoning therein employed is supportive of
our conclusions.

“For doing an act prohibited by the statute (like departing from a published
tariff), the injured party might sue the carrier without previous action by the
commission, because the courts could apply the law prohibiting a departure
from the tariff to the facts of the case. But where the suit is based upon un-
reasonable charges or unreasonable practices there is no law fixing what 1is
unreasonable and therefore prohibited. In such cases the whole scope of the
statute shows that it was intended that the commission and not the courts
should pass upon that administrative question. - When such order is made it
is as though the law for that particular practice had been fixed, and the courts
could then apply that order, not to one case, but to every case—thereby giv-
ing every shipper equal rights and preserving uniformity of practice. Sec-
tion 9 gives the plaintiff the option of going before the commission or the
courts for damages occasioned by a violation of the statute. But since the
commission is charged with the duty of determining whether the practice was
s0 unreasonable as to be a violation of the law, the plaintiff must, as a condi-
tion of his right to succeed, produce an order from the commission that the

practice or the rate was thus unreasonable and therefore illegal and pro-
hibited. * * * The courts can then apply thet 'sw, anéd, measuring what
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has been charged by what the commission declares should have been charged,
can award damages to the extent of the injuries occasioned by the payment of
the allowance found to have been unreasonable and unlawful.”

According to the complaint now before us, the carrier had published
in its tariff sheet certain through rates (less than the sum of the local
rates) as the just and full compensation for jts services in transporting
poles from points of origin to the concentration point and thence to
ultimate destinations; the carrier in the same tariff sheet and in respect
to the same transportation service had promulgated a discrimination
that had nothing to do with the cost or value of the carriage but was
based upon the wording of the bill of lading; and the commission,
after a full hearing of the matter, had determined that this discrimina-
tion was wholly unjust. This action of the commission made the stat-
utory standard of just rates as definite and positive as if Congress
itself in the act had forbidden this particular discrimination and had
commanded that the through rates should be applied to all such ship-
ments. That is, all legislative and quasi legislative functions necessary
to compete operativeness of the act having been exercised, it was open
to any shipper who was given a cause of action by section 8 to present
his particular facts either to the commission or to a federal District
Court under section 9. :

The judgment is reversed, with the direction to overrule the demur-
rer and to proceed further not inconsistently with this opinion.

Bx parte JIM HONG.
(Ciréuit Court of Appeals, Ninth Circuit. February 2, 1914)

No. 2278.

1. HaBeEAS CorpPUS (§ 1*)——SCOPE OF WRIT—REVIEW. .
The office of a writ of habeas corpus is confined to an inquiry as to the.
cause of the commitment, and, if it is ascertained that the party invoking
it is held under a process of a court or tribunal having jurisdiction of his
person and of the subject-matter of the charge involved, the inquiry un-
der the writ is at an end and it must be dismissed.
[Ed. Note.—For other cases, see Habeas Corpus, Cent. Dig. §§ 1, 3; Dec.
Dig. § 1.*]

2, HaBEAS CorPUS (§ 4*)—REMEDY BY APPEAL—EXCLUSION OF CHINESE.

Since by Chinese Exclusion Act (Act Sept. 13, 1888, ¢. 1015, § 18, 25
Stat. 476 [U. S. Comp. St. 1901, p. 1317)) jurisdiction of exclusion pro-
ceedings is expressly conferred on United States commissioners with the
right to appeal to the District Court as provided by Judicial Code (U. S.
Comp. St. Supp. 1911, p. 140) § 25, a Chinese person arrested in execlusion
proceedings before a United States commissioner is not entitled to dis-
charge on habeas corpus on the ground that he possessed a certificate of
residence as a merchant entitling him to remain in the United States;
such question being one for determination before the commissioner and
on appeal from his decision and not on habeas corpus.

[Ed. Note.—For other cases, see Habeas Corpus, Cent. Dig. § 4; Dec.
Dig. § 4.*] ’

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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8. ALIENS (§ 32*)—CHINESE DEPORTATION PROCEEDINGS—COMPLAINT.

Where a Chinese allen had a certificate of residence entitling him to
remain in the United States, it was not essential, to confer jurisdiction
on the United States commissioner in Droceedings to deport such alien,
that the complaint aver facts invalidating the certificate, since the ex-
istence thereof. was a matter of evidence and its effect a matter of law,
neither of which were required to be pleaded. ’

[Ed. Note.—For other ecases, see Aliens, Cent. Dig. §§ 84, 92, 93-95; Dec.
Dig. § 32.%)

4. ALIENS (§ 32*)—CHINESE DEPORTATION PROCEEDINGS—PLEADING.

A charge against a Chinese alien in deportation proceedings alleging his
unlawful residence in the United States does not involve a criminal of-
fense, and hence the strictness and formality required of criminal plead-
ing is not essential. .

[Ed. Note.—For other cases, see Aliens, Cent. Dig. §§ 84, 92, 93-95; Dec.
Dig. § 32.»

What Chinese persons are excluded from the United States, see note to
Wong You v. United States, 104 C. C. A. 538.]

5. ALIENS (§ 82*)—DEPORTATION PROCEEDINGS—PLEADINGS—AMENDMENTS,

Where a United States commissioner has jurisdiction of the subject-
matter in Chinese deportation Proceedings, he may require amendment of
the complaint in order to cure a defect therein.

[Ed. Note.—For other cases, see Aliens, Cent, Dig. §§ 84, 92, 93-95; Dec.
Dig. § 32.%]

6. Counts (§ 405*)—CIRCUIT COURT OF ArprEALS—HABEAS CORPUS.

Where, on habeas corpus to secure thie release of a Chinese person in
deportation proceedings, the government claimed that the trial court ex-
ceeded its jurisdiction in the extent of the inquiry and in the judgment
rendered in discharging petitioner and in that the court did not have
jurisdiction to inquire into the cause of petitioner’s detention, the appeal
was regularly taken to the Circuit Court of Appeals and not to the Su-
preme Court under Judicial Code (Act March 3, 1911, ¢. 231, 36 Stat. 1157
[U. 8. Comp. St. Supp. 1911, p. 228]) § 238.

[Ed. Note.—For other cases, see Courts, Cent. Dig. §§ 1097-1099, 1101,
1103; Dec. Dig. § 405.%]

Appeal from the District Court of the United States for the Dis-
trict of Arizona; Richard E. Sloan, Judge. :

Application by Jim Hong for a writ of habeas corpus. From a
judgment granting the writ and discharging petitioner, the govern-
ment appeals. Motion to dismiss appeal denied, and judgment re-
versed, with directions to remand petitioner to the custody of the mar-
shal and to dismiss the writ.

This is an appeal from an order of the court below, on habeas corpus, dis-
charging the appellee from the custody of the United States marshal. The
facts, so far as we deem them material, are these:

Appellee was arrested by the United States marshal in Pheenix, Ariz., on a
warrant issued by a United States commissioner at that place, based upon a
complaint sworn to by the Assistant United States Attorney, charging him
with being a Chinese person not lawfully entitled to be or remain within the
United States, and asking that he be arrested and dealt with in accordance
with law. Being taken before the commissioner, he was admitted to bail, and
the hearing on the complaint was set for a future date. Before the day set
for the hearing, and while the matter was still pending unheard before the
commissioner, appellee sued out the writ of habeas corpus before the District
Court, setting forth in his petition the cause of his arrest, and attaching there-
to the complaint and warrant under which he was held, but alleging “that

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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the said complaint and the said warrant are fatally defective in that it ap-
pears from the face thereof that neither said complaint nor said war'rax.)t
state any facts sufficient to constitute the offense of being unlawfully within
the United States, nor are any facts stated from which it can appear that
your petitioner is a person who by reason of any act or omi_sswn is a person
unlawfully within the United States”; alleging that at the time of his arrest
he had been a resident of the United States for many years and then peld a
certificate of residence entitling him to remain therein, and “that he st}ll has
and maintains his status in this country under and by virtue of l_ﬂs said cer-
tificate as a merchant, and that in consequence thereof neither !:hls court nor
the commissioner before whom there is now pending the application of the
United States to deport and remove your petitioner from the United St?xtes
have jurisdiction in the premises”; that he is «now restrained and deprived
of his liberty without due process of law, in violation of the ‘due process’ clause
of the Constitution of the United States”; and praying his discharge.

The return of the marshal, aside from setting up certain matters as to the
custody of the appellee at the time of the service of the writ, which we do not
regard as material to our inquiry, and admitting the cause of his detention to
be based upon the,complaint and warrant as set out in the petition, is in the
nature of a demurrer to the sufficiency of the grounds alleged for a discharge,
in substance, that the proceeding in which appellee was arrested and detained
was still within the exclusive jurisdiction of the United States commissioner
and yet unheard, and that it was not competent for the District Court or the
judge on habeas corpus to inquire into such matter further than to determine
the jurisdiction of the commissioner; and asking that the petitioner be re-
manded and the writ dismissed.

To this return the appellee interposed a demurrer, as stating no sufficient
cause for his detention, and the court below, adopting that view, granted a
motion of appellant’s counsel for what is termed in the record a *“judgment
on the pleadings,” and entered a final order wherein it is found and recited
that appellee was at all times since the issuance of his certificate of resi-
dence, and is now, “a person lawfully within the United States,” that he is
unlawfully restrained of his liberty, and ordering and adjuding that he be
discharged. This order constitutes the judgment appealed from.

J. E. Morrison, U. S. Atty., of Bisbee, Ariz., and O. T. Richey, Asst.
U. S. Atty., of Pheenix, Ariz., for appellant.

Edward Kent and William M. Seabury, both of Pheenix, Ariz., for
appellee.

Before GILBERT and ROSS, Circuit.]udges, and VAN FLEET,
District Judge.

VAN FLEET, District Judge (after stating the facts as above). [1]
It is apparent from the record that the court below proceeded upon
the theory that the inquiry under the writ of habeas corpus involved
the merits of the proceeding pending before the United States commis-
sioner, to the extent at least of ascertaining and determining as to the
right of the appellee under the certificate held by him to remain in
the United States, and that this theory actuated the judgment entered.
But if the commissioner had acquired jurisdiction in the proceeding,
this view of the learned judge involved manifest error. No ques-
tion is better settled in the federal courts than that of the proper func-
tions of the writ of habeas corpus and the limitations of the inquiry
that may be had under its authority. As far back as Ex parte Tobias
Watkins, 3 Pet. 193, 7 L. Ed. 650, the office of this writ was held to be
confined to an inquiry into the cause of the commitment; and, if it be
ascertained that the party invoking it is held under process of a court
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or tribunal having jurisdiction of his person and of the subject-matter
of the charge involved, the inquiry under the writ is at an end and
it must be dismissed. In other words, it extends only to an inquiry
as to the jurisdiction of the inferior tribunal, and can in no case sub-
serve the purpose of an appeal or writ of error to review the merits
of the proceedings in which the commitment is had. These princi-
ples have since been applied, reiterated, and amplified in cases from
both the Supeme Court and the inferior federal courts too numerous
to mention, and in variety covering nearly every conceivable charac-
ter of instance. It will be sufficient to cite some of the leading cases
from the Supreme Court. Ex parte Carll, 106 U. S. 521, 1 Sup. Ct.
535, 27 L. Ed. 288; Ex parte Mason, 105 U. S. 696, 26 L. Ed. 1213;
Ex parte Wilson, 114 U. S. 417, 5 Sup. Ct. 935, 29 1. Ed. 89; Ex parte
Harding, 120 U. S. 782, 7 Sup. Ct. 780, 30 L. Ed. 824; Horner v.
United States, 143 U. S. 570, 12 Sup. Ct. 522, 36 L. Ed. 266; United
States v. Pridgeon, 153 U. S. 48, 14 Sup. Ct. 746, 38 L. Ed. 631; Ter-
linden v. Ames, 184 U. S. 270, 22 Sup. Ct. 484, 46 L. Ed. 534.

The doctrine is aptly summed up in Horner v. United States, supra,
where the petitioner at the time of presenting his petition had been
committed by a United States commissioner to await the action of the
grand jury on a charge of illegally conducting a lottery; his conten-
tion being that the charge involved no offense under the statute. The
Supreme Court, in affirming the judgment of the court below dismissing
the writ, say, in response to the contention :

“But we are of opinion that that question ought not to be reviewed by us
on this appeal. The point raised is that the Austrian bond scheme was not
a lottery. That is a question properly triable by the court in which an in-
dictment may be found against Horner. He is now held to await the action
of a grand jury. His case is+in the regular course of criminal adjudication.
It is not proper for this court, on this appeal, nor was it proper for the Cir-
cuit Court, on the writ of habeas corpus, to determine the question as to
whether the scheme was a lottery. In re Cortes, 136 U. 8. 330 [10 Sup. Ct.
1031, 34 L. Ed. 464]; Stevens v. Fuller, 136 U. S. 468 [10 Sup. Ct. 911, 34 L.
BEd. 461]. The commissioner had jurisdiction of the subject-matter involved
and of the person of Horner, and the grand jury would have like jurisdiction.
* * * Whether the scheme was a lottery is a question to be determined in
the administration of the jurisdiction. It is not for this court to determine
that question in advance. The prineiple is the same as that involved in Re
Fassett, 142 U. 8. 479, 483, 484 [12 Sup. Ct. 295, 35 L. Ed. 1087]. The case
Dresents for the determinatlon of the court in which the indictment may be
found the question as to whether the scheme was a lottery, and it is not for
any court to determine it in advance, on habeas corpus. If an inferior court
or magistrate of the United States has jurisdiction, a superior court of the
United States will not interfere by habeas corpus.” (Italics volunteered.)

L]

[2] That the commissioner in this instance had jurisdiction to try
the appellee on the charge made against him, no serious question may
be entertained. Section 13 of the Chinese Exclusion Act, so called
(25 Stat. 476), expressly confers that jurisdiction. It provides:

“That any Chinese person, or person of Chinese descent, found unlawfully
in the United States, or its territories, may be arrested upon a warrant issued
upon & complaint, under oath, filed by any party on behalf of the United
States, by any justice, judge, or commissioner of any United States court, re-
turnable before any justice, judge, or commissioner of a United States court,
or before any United States court, and when convicted, upon a hearing, and
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found and adjudged to be one not lawfully entitled to be or remain in the
United States, such person shall be removed from the United States to the
country from whence he came, But any such Chinese person convicted before
a commissioner of a United States Court may, within ten days from such ton-
viction, appeal to the judge of the District Court for the District.”

(Such appeal now lies to the District Court. Section 25, c. 2, Judicial
Code [U. S. Comp. St. Supp. 1911, p. 140]).

This provision has been modified by the Act of March 3, 1901, c.
845, 31 Stat. 1093 (U. S. Comp. St. 1901, p. 1327), as to the persons
competent to make complaint; but an Assistant United States Attor-
ney is one of these.

Under these provisions the jurisdiction of the United States com-
missioner in the trial of such cases in the first instance is as ample
and complete in all respects as that of a justice, judge, or court before
whom the warrant might have been returned, no distinction being
made in that respect (Chin Bak Kan v. United States, 186 U. S. 193,
199, 22 Sup. Ct. 891, 46 L. Ed. 1121), the statute providing, however,
that, where the trial is before a commissioner, an appeal shall lie as
indicated. Indeed, the general jurisdiction of the commissioner under
the statute is conceded by appellee. Counsel say in their brief:

“Undoubtedly the return showed that the commissioner had a general jiv
risdiction over the charge that the prisoner was illegally here, but it failed
utterly to disclose the existence of a particular jurisdiction to adjudge the
presence of the accused in this country to be illegal in contradiction of an un-
revoked certificate of residence. It could not have disclosed such a particular

jurisdiction because there was no claim nor assertion that the prisoner had
done anything to forfeit his right to his certificate.”

In other words, the attitude of appellee, which was sustained by the
court, was that the return was insufficient to show jurisdiction in this
instance because it failed to plead facts avoiding the effect of the cer-
tificate. But, obviously, the question whether the facts would show
the present legal existence of such certificate, and the subsistence of
appellee’s rights thereunder, was a question involved in the very in-
quiry before the commissioner. In re See Ho How (D. C.) 101 Fed.
115, 117; Jew Sing v. United States (D. C) 97 Fed. 582. However
conclusive such a certificate may be when its existence and effect are
competently ascertained (In re See Ho How, supra; Lew Quen Wo
v. United States, 184 Fed. 685, 106 C. C. A. 639), it is none.the less a
proper subject of inquiry before a commissioner on such a charge to
ascertain, first, whether the certificate claimed is genuine, and, if so,
~ whether the right to its protection has been forfeited by failing to ob-
serve the requirements of the statute. Its mere physical existence in
his possession does not conclude inquiry into and a determination of
the question whether, under the circumstances appearing, it is still a
valid protection to the holder. Liu Hop Fong v. United States, 209 U.
S. 453, 463, 28 Sup. Ct. 576, 52 L. Ed. 838. The statement of such
facts in the return was therefore wholly unnecessary to show legal
cause to hold the appellee, and their averment would have subserved
no purpose to enlarge the limits of the court’s inquiry on habeas corpus,
however proper for review on appeal from the commissioner. The
case of United States v. Jung Ah Lung, 124 U. S. 621, 8 Sup. Ct. 663,
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31 L. Ed. 591, is not in point. It arose before the passage of the Chi-
nese Exclusion Act, and no judicial inquiry was in progress or con-
templated, but petitioner was being detained on board ship under an
order of the collector denying him the right to land.

[3] Nor was it necessary to aver facts invalidating the certificate in
the complaint before the commissioner to confer jurisdiction. The ex-
istence of the certificate was a matter of evidence, and its effect a mat-
ter of law. Neither was-required to be pleaded. The complaint was
in the usual form in such cases, and, we think, sufficiently pleaded the
ultimate fact involved in the charge. Chin Bak Kan v. United States,
supra. A

[4] The charge does not involve a criminal offense, and strictness or
formality of pleading is not required. Ah How v. United States, 193
U. S. 65, 77, 24 Sup. Ct. 357,48 L. Ed. 619; Fong Yue Ting v. Unit-
' ed States, 149 U. S. 698, 729, 13 Sup. Ct. 1016, 37 I.. Ed. 905; Chin
Bak Kan v. United States, supra.

[6] Moreover, the commissioner having jurisdiction of the subject-
matter, if there was any defect in the complaint it was clearly within
his power to require an amended complaint to be filed. Such defects
are not jurisdictional.

If the commissioner fail, upon the hearing before-him, to give due
effect to the certificate, his action may be competently reviewed on ap-
peal (In re See Ho How, supra); but while the proceeding remains
within his jurisdiction that question cannot be inquired into under this
writ.

We are of opinion therefore that upon the facts disclosed the con-
tention of the United States Attorney should have been sustained and
the writ dismissed,

[6] It is sufficiently apparent from what has been said on the merits
that the motion to dismiss the appeal, submitted by appellee, must be
dénied. It proceeds upon the theory that the only question involved is
one of jurisdiction of the court below, and under section 238 of the
Judicial Code the case should have gone direct to the Supreme Court.
This is a misconception. No question is made but that the court below
had jurisdiction to inquire into the cause of appellee’s detention. The
objection is that it exceeded its power in the extent of its inquiry and
the judgment rendered. It is not therefore an instance of want of ju-
risdiction, but one of an excess of it. Ex parte Lange, 85 U. S. (18
Wall) 163, 21 L. Ed. 872; Ex parte Rowland, 104 U. S. 604, 26 1..
Ed. 861.

The motion to dismiss the appeal is denied; and the judgment of the
court below is reversed, with directions to remand the appellee to the
custody of the marshal and dismiss the writ.

€U
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TRGCKEE RIVER GENERAL ELECTRIC CO. v. BENNER,
(Circuit Court of Appeals, Ninth Circuit. February 9, 1914)
No. 2284.

1. Courts (§ 347%)—AMENDMENT—FEDERAL COURTS—STATUTES.
Amendment of pleadings in federal courts is governed by Rev. st §
954 (U. S. Comp. St. 1901, p. 696), and not by the laws of the state un-
der the Conformity Act (Rev. St. § 914 [U. S. Comp. St. 1901, p. 6841]).
[Bd. Note.—For other cases, see Courts, Cent. Dig. § 921; Dec. Dig. §
347.%]

2. APPEAL AND ERpoR (§ 959*)—PLEADING (§ 236*)—REVIEW—AMENDMENT OF
PLEADINGS.

The allowance or refusal of leave to amend pleadings in actions at law
is discretiopary with the trial court, the exercise of which is not re-
viewable except in case of gross abuse of discretion.

(Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. §8 3825-
3831; Dec. Dig. § 959;* Pleading, Cent. Dig. §§ 601, 605; Dec. Dig. §
236.%]

3. PLEADING (§ 248‘)—COMPLAINT—AMENDMENT——NEW CAUSE OF ACTION.

In an action for wrongful death from decedent coming in contact with
the lining of a mine entry that had become charged with electricity
through the negligent maintenance of defendant's wire outside the entry,
the court permitted plaintiff to amend so as to allege that for more than
four years prior to decedent’s death plaintiff, his father, had emancipated
him and surrendered to him all rights to bis earnings, and that for more
than a year decedent had contributed large sums of money to the support
of his brothers and sister, and had he lived he would have continued such
contributions. Held, that such amendments were not objectionable as
setting forth a new and different cause of action.

[Ed. Note.—For other cases, see Pleading, Cent. Dig. §§ 688, 687, 689—
708, 70814, 709; Dec. Dig. § 248.*]

.4, APPEAL AND ERROB (§ 1004‘)—REvIEW—DAJ\{AGES—EXCEssiVENEss.

An objection that the damages allowed were excessive is not reviewable.
by the Circuit Court of Appeals.

[Ed. Note—For other cases, see Appeal and Error, Cent. Dig. §§ 3944~
8947; Dec. Dig. § 1004.*¥] )

.5. COURTS (§ 366%)—INSTRUCTIONS—CONSTRUCTION OF STATE STATUTE.

Where, in an action for wrongful death under a state statute, the court
limited plaintiff’s recovery, if any, to the actual pecuniary loss or dam-
age which the beneficiaries had sustained from decedent’s death, and the
instructions conformed to the construction which had been placed on the
statute by the highest court of the state, it was not material that the in-
dividual view of the trial court as to the construction of the statute did
not coincide with that submitted.

[Ed. Note.—For other cases, see Courts, Cent. Dig. §§ 954-95T7, 960-968 ;
Dec. Dig. § 366.*

State laws as rules of decisions in federal courts, see notes to Wilson
v. Perrin, 11 C. C. A. T1; Hill v, Hite, 29 C. C. A. 553

In Error to the District Court of the United States for the District
of Nevada; Edward S. Farrington, Judge.

Action by A. S. Benner, as administrator of the estate of Clarence
J. Benner, deceased, against the Truckee River General Electric Com-
pany. Judgment for plaintiff, and defendant brings error. Affirmed.

See, also, 193 Fed. 740.

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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The plaintiff in error was the defendant in an action which was brought
by the administrator of the estate of Clarence J, Benner to recover damages
on account of the death of his decedent. The parties will be designated here-
in “plaintiff” and “defendant,” as they were in the court below. The defend-
ant was engaged in furnishing electrical power to the Charles Butters Com-
pany, for use in that company’s mine. Clarence J. Benner was working as a
miner in the employment of that company. The defendant maintained a pole
line with high tension wires, which erossed three or four feet above an iron-
covered passageway leading from the mine to a rock breaker. The poles
were held by a guy wire, which, during the month of July, 1909, became
loosened, in consequence of which the electric wires were slackened and al-
lowed to fall and rest upon the.iron-covered bassageway, charging the same .
with a deadly current of electricity. On August 18, 1909, Clarence Benner
came out of the mining claim with others, to eat his lunch, sat down within
the passageway, and leaned his head and shoulders against the iron covering
thereof, and received a severe charge of electricity, causing his death. The
plaintiff alleged negligence of the defendant in carelessly, wantonly, and ma-
liciously permitting the wire to touch the covering of the passageway, and
thereby to charge the same with a current of electricity. There was evidence
that the defendant was warned of the loosening of i.ae guy wire, and of the
gradual inclination of the poles in the direction of the -passageway, and that
they were in danger of touching the same, and that the defendant promised
to repair the said line. The deceased was a son of the plaintiff. He was 18
. years and 10 months of age, and had never been married. His mother had
been dead for several years. The beneficiaries of the cause of action were his
three brothers and one sister, to wit, C, E. Benner, 32 years of age, George
Benner, 22 years of age, William H. Benner, 20 years of age, and Mrs. Charles
Bogle, 25 years of age. The younger two of the brothers and Clarence were
residing with their father. The expenses of the home were borne by the three
brothers who lived there, Clarence had been working for the Charles But-
ters Company about 14 or 16 months prior to the time of his death, and had
contributed towards the expenses of his father’s household between $40 and
$50 per month, and there was evidence that he had contributed to his brother
William, a minor, when he was out of work or needed money, about $10 or
$15 per month, .and about $40 or $50 per year for clothing, and that he con-
tributed to his sister Mrs. Bogle about $15 a month in money each month and
between $18 and $28 each month for clothing. Clarence was healthy and
robust, and worked as a miner, receiving $4 a day. The jury returned a ver-
dict for the plaintiff of $7,000, and judgment was rendered thereon.

Cheney, Downer, Price & Hawkins, of Reno, Nev., for plaintiff in
error.

Mack & Green and A. A. Heer, all of Reno, Nev., for defendant in
error.

Before GILBERT, ROSS, and MORROW, Circuit Judges.

GILBERT, Circuit Judge (after stating the facts as above). [1
It is assigned as error that, after the close of the testimony, the court
permitted the plaintiff to amend his complaint so as to allege: First,
that for more than four years prior to the death of Clarence the plain-
tiff, as his father, by his acts and conduct had emancipated said Clar-
ence and surrendered to him all rights to his earnings; second, that for
more than one year prior to his death Clarence had contributed large
sums of money to the support of his said sister and brothers in the
sum of at least $50 per month, and that if he had lived he would have
continued said contributions. It is said that to allow these amend-
ments was error for the reasons: First, that no affidavit was filed
showing good cause therefor as required by section 68 of the Civil



TRUCKEE RIVER GENERAL ELECTRIC CO. V. BENNER 81

Practice Act of Nevada (Comp. Laws, § 3163); and, second, that the
amendment stated a new cause of action. But the trial court was not
bound to follow the provision of the Civil Practice Act of Nevada.
Although section 914 of the Revised Statutes (U. S. Comp. St. 1901,
p. 684) requires the District Courts of the United States in matters of
practice, pleadings, and forms, in actions at law, to conform as nearly
as may be to the state practice, section 954 of the Revised Statutes (U.
S. Comp. St. 1901, p. 696) contains the legislation of Congress on the
subject of amendments to pleadings in the federal courts, and is para-
‘mount to the local state statute.

[2] It has uniformly been held in those courts that the allowance
or refusal of leave to amend pleadings in actions at law is discretion-
ary with the trial court, and that its action is not reviewable except in
case of gross abuse of discretion. Chapman v. Barney, 129 U. S. 677,
9 Sup. Ct. 426, 32 L. Ed. 800; Gormley v. Bunyan, 138 U. S. 623, 11
Sup. Ct. 453, 34 L. Ed. 1086; Montana Mining Co. v. St. Louis Min.
& Mill Co., 78 C. C. A. 33, 147 Fed. 897; Lange v. Union Pac. R.
Co., 62 C. C. A. 48, 126 Fed. 338; Dunn v. Mayo Mills, 67 C. C. A.
450, 134 Fed. 804.

[3] Nor did the amendments which were allowed set forth a new or
different cause of action. Neither of the allegations contained in the
amendments was an essential element to the statement of the cause of
action, although their tendency may have been to enlarge the grounds
for the recovery of damages. It is to be observed in this connection
‘that the amendments were not made at the close of the testimony on
_the trial which is reviewed here, but at the close of the testimony on a
former trial of the cause, and that the defendant had answered the
same and thereafter had ample time in which to gather testimony con-
cerning the new allegations.

[4] The facts in the case, as well as the argument of counsel, sug-
gest the injustice of permitting the recovery of $7,000 in favor of three
able-bodied young men, capable of supporting themselves, and one
married .sister who is not shown to be in need, for the death of a
brother nearly 19 years of age, who was under no obligation to con-
tribute to their support, and probably would soon have married and
ceased his contributions. But this court has nothing to do with the
question whether the damages were excessive. ‘The jury having fixed
the measure of damages, and the court below having refused to set
aside their verdict, the only questions for our consideration are wheth-
er or not there was error in the admission or exclusion of evidence
or in the giving or denying of instructions to the jury.

[5] The statute of Nevada, providing for the recovery of damages -
for the death of a person caused by the wrongful act or neglect of an-
other, enacts that, in case there be no lineal descendants or surviving
husband or wife, the amount recovered shall be distributed to a sur-
viving brother or sister or brothers or sisters if there be any, and de-
clares that:

“The jury in every such action may give such damages, pecuniary and ex-
emplary, as they shall deem fair and just, and may take into consideration
the pecuniary injury resulting from such death to the kindred as herein
named.” .

211 F—6
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The Supreme Court of Nevada, in Christensen v. Floriston P. Co.,
29 Nev. 552, 92 Pac. 210, in an action brought to recover damages for
the death of a laborer for the benefit of his parents, construed the stat-
ute, and held that the amount of the damages must be largely deter-
mined upon the questions of relationship and dependency existing be-
tween the beneficiary and the decedent, at the time of his death. In
that case the jury had awarded a verdict of $10,000. The court said:
. “Whether or not $10,000 is a large or a small damage to pay for a human
life depends entirely upon the facts of a given case. In one sense no amount
of money might compensate for a human life, but the law only looks at the
question from the point of actual monetary damage sustained by the person -
for whose benefit the action is brought, and not that inflicted upon the dece-
dent. * * * We think it may be further said that this pecuniary loss
may be either a loss arising from the deprivation of something to which such
heirs would have been legally entitled if the person had lived, or a loss aris-
ing from a deprivation of benefits which, from all the circumstances of the
particular case, it could be reasonably expected such heirs would have re-
ceived from the deceased had his life not been taken, although the obligation
resting on him to bestow such benefits on them may have been a moral ob-
ligation only.” )

And the court in that case in view of the evidence reduced the dam-
ages to $3,000.

In the case at bar, the court below, in instructing the jury, told them
that they might take into.account the amount which it was reasonable
to assume the deceased would have contributed to his brothers and sis-
ter in money, property, and services had he lived during his and their
expectancy of life, and said: '

“I further instruct you that, if you find for the plaintiff in this case, then
the amount to be fixed by you shall consist only of such pecuniary damages
which would be the exact equivalent of the injury, if any, sustained by the
brothers and sister of the deceased, as shown by all the evidence in this
case, by reason of the death of Clarence Benner. You cannot award the
plaintiff in this case exemplary damages by way of punishiaent or as smart
money for defendant’s negligence, if any, In causing the death of Clarence
Benner,” and the court added that the jury were “not to take into consid-
eration any grief or sorrow of the brothers or sister of the deceased, nor
any pain or suffering of the deceased caused by any act of negligence of the
defendant.”

The instructions so given are clearly in harmony with the construc-
tion given to the statute of Nevada by the Supreme Court of the state,
and guided by those instructions the jury returned its verdict. But
counsel for the defendant contend that in ruling upon the motion for a
new trial the court expressed a different view of the statiite, in saying,
after quoting the statute:

. ‘This statute plainly contemplates pecuniary and exemplary damages. Ex-

emplary damages are to be given when the injuries are inflicted willfully and
intentionally, or under such circumstances as to be wanton and reckless, and,
in awarding damages pecuniary and exemplary, this statute says ‘the jury
may take. into consideration the pecuniary injury resulting from such death
to the kindred as herein named. This would seem to imply pecuniary in-
jury other than that which results to the kindred named, to wit, the value of
the life itself, based on the earning power of the deceased and his expectancy
or life.”

And the court observed that these provisions were not in harmony
with the doctrine that the recovery is limited to the actual pecuniary
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injury suffered by the kindred named in the statute, nor with the fur-
ther restricted view that the recovery can be only for the pécuniary
injury suffered by that group of kindred in whose behalf the suit is
brought. But the court added that’the instructions which he had giv-
en to the jury were given on the request of the plaintiff, and that
whatever his own opinion as to the true interpretation of the statute
and the measure of damages recoverable in such cases, he was bound
by the instructions given at the request of the plaintiff, and that there-
by the amount which could be allowed by the jury was limited to a
sum equal to the present value of the money, clothing, and other finan-
cial assistance which, had Clarence Benner lived, it is probable he
would have given his brothers and sister. In conclusion the court said:

“$7.000 is more than I should have awarded under the instructions, but it
is less in my judgment than the pecuniary value of the life of Clarence Ben-
ner. However, it is the judgment of the jury, not of the court, as to what is
just and fair, which the statute requires.”

It is clear from the record of what occurred in the court below that
the court in instructing the jury limited the amount that might be re-
covered to the actual pecuniary loss and damage which the beneficiaries
of the suit had sustained from the death of the deceased, and that the
instructions conformed to the construction which was placed upon the
statute by the highest court of the state, and whatever may have been
the individual view of the court as to the true construction of that
statute, as indicated in the opinion on the motion for a new trial, it is
clear that that view did not affect or even color the instructions which
were given to the jury.

Error is assigned to the denial of the defendant’s motion for a new
trial; the contention being that the well-settled rule, universally recog-
nized in the federal courts, that the denying or granting of a motion
for a new trial rests in the discretion of the trial judge, and is not re-
viewable on writ of error, is not applicable here, for the reason that the
action of the court below in denying the motion was influenced by an
erroneous construction of the statute, or, in other words, that the
court believed the verdict to be excessive but allowed it to stand for
the reason that in his opinion the statute allowed a broader ground of
recovery than was indicated in the decision of the Supreme Court of
Nevada. But the record does not sustain this contention. The re-
mark of the judge that $7,000 was more than he would have awarded
under the instructions does not mean that he deemed that sum ex-
cessive. It meant no more than to say that, while the minds of rea-
sonable men might differ as to the amount of damages recoverable un-
der the instructions as they were given to the jury, the court’s own
judgment was that the amount of the verdict should have been less.
But the language of the opinion clearly indicates that the court re-
garded the verdict as having been rendered in accordance with the in-
structions given, and that the jury were controlled thereby, and it is
not fairly deducible from anything said therein that a new trial would
have been granted but for the court’s own opinion that damages were
recoverable on broader grounds than as stated in Christensen v. Floris-
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ton P. Co. This is shown by the reference to the Christensen Case, of
which the court said: :
“If $3,000 was a reasonable amount to be awarded in the Christensen Case,

it could not well be said that $7,000 in’ the Benner Case was so excessive that
it must have been rendered under the influence of passion or prejudice.”

There are other minor assignments of error which are not of suffi-
cient merit to require any extended discussion. It is sufficient to say
that we find no error in any of them.

The judgment is affirmed.

BEATON v. SEABOARD PORTLAND CEMENT CO. et al. FIDELITY
TRUST CO. v. SAME. Appeal of NORTON.

(Circuit Court of Appeals, Second Circuit. January 13, 1914.)
No. 43.

1. CorPORATIONS (§ 560*%) — RECEIVERSHIPS ~—— INTERVENTION ~— MOTIONS —
EVIDENCE.

Where, in a receivership suit against a corporation, a bondholder ob-
tained an order to show cause why he should not be permitted to inter-
vene and move to reopen an order confirming a sale of the corporation’s
property and to set such sale aside, the motion was to be decided upon
the affidavits of both parties as well as upon anything relevant In the
record of the cause, and the moving party’s affidavits were not to be taken
as true.

[Ed. Note.—For other cases, see Corporations, Cent. Dig. §§ 2253-2260,
2262; Dec. Dig. § 560.*]

2. CoRPORATIONS (§ 560*)—RECEIVERSHIPS—POWERS OF RECEIVER.

The District Court had power to authorize the receiver of a corporation
to borrow money with which to buy a mortgage on the corporation’s prop-
erty prior to a corporate mortgage securing the bonds of the corporation,
In order that the sale of the property might be had in that court instead
of the state court, and the receiver was bound to hold such mortgage as
security for the lenders of such borrowed money until they were repaid.

[Ed. Note—For other cases, see Corporations, Cent. Dig. §§ 2253-2260,
2262; Dec. Dig. § 560.*]

8. CORPORATIONS (§ 573*) — REORGANIZATION — SALE OF PROPERTY — SETTING
ASIDE.
N,, the holder of a bond for $1,000 of a corporation having outstanding
bonds amounting to more than $1,200,000 and which was in the hands of
. a receiver, joined a small syndicate of bondholders whose object was to
get control, for their own benefit, of a mortgage on the corporation’s prop-
erty prior to a corporate mortgage securing such bonds, and who did pur-
chase such mortgage. Thereafter a reorganization committee acting for
all the bondholders and a committee representing such syndicate met and
outlined a plan of reorganization for the equal benefit of both parties, in-
volving the turning over of such mortgage to a new reorganization com-
mittee. A new reorganization agreement was executed by six of the seven
. managers of the syndicate. The reorganization committee arranged to
borrow and loan to the receiver enough money to purchase such mortgage,
and this was approved by the court and the mortgage assigned to the re-
ceiver, the syndicate returning to its subscribers the amounts paid by them
except 10 per cent. to cover the expenses of the managers. The new re-
organizgtion committee issued a series of notices to all bondholders, which

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 tn date, & Rep’r Indexes
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N. received, asking contributions if they expected the property to be
bought in for their benefit, but N. did not come into any plan for pur-
chasing- the property. The bondholders having failed to so contribute, a
new plan was adopted for buying the property for the equal benefit of all
bondholders who should come into the plan, and a copy of this plan was
sent to every bondholder, including N., and the property was thereafter
purchased by the parties to such plan. The sale was confirmed svithout
objection after notice to the bondholders. The corporation had spent
$700,000 on the property, and it was sold for $150,000; but unless a large
sum was expended it had only the value of agricultural land. Held, that
there was no such fraud, inadequacy of price, or change in the plan of
reorganization outlined -at the meeting of the reorganization committee
and the committee representing the syndicate as entitled N. to have the
confirmation of the sale reopened and the sale set aside, though he claimed
that he did not understand the various notices sent him asking him to co-
operate in the reorganization.

[Ed. Note—For other cases, see Corporations, Cent. Dig. §§ 2293-2296;
Dec. Dig. § 573.*]

Appeal from the District Court of the United States for the South-
ern District of New York.

Bill by George A. Beaton against the Seaboard Portland Cement
Company and others for the appointment of a receiver of such com-
pany. From an order denying his motion for leave to intervene and
move to reopen the order confirming the sale of the company’s prop-
erty and to set such sale aside, Joseph A. Norton appeals. Affirmed.

The Seaboard Portland Cement Company having become ﬁnanciglly em-
barrassed, a suit was brought against it by complainant by the usual cred-
itors’ bill. Defendant admitted insolvency and the otlrer allegations of the
complaint. A receiver was appointed. The litigation and receivership pro-
ceeded through the usual stages. Reorganization committees were formed.
On May 25, 1912, a final decree was entered directing that the property be sold
under foreclosure of two mortgages. It was so sold, and after a hearing upon
notice to bondholders such sale was confirmed July 24, 1912, and the receiver
distributed the proceeds of sale on July 26th and 30th. On August 29, 1912,
Norton, the holder of a $1,000 bond, applied for leave to intervene and reopen
the order of confirmation and to set aside the sale. He had notice of the
motion to confirm. From an order denying Norton’s motion, this appeal is
taken.

The - opinion of Ward, Circuit Judge, in the District Court, refusing
leave to intervene, was as follows:

Joseph A. Norton, the owner of one $1,000 bond of the Seaboard Portland
Cement Company, obtained this order to show cause why he should not be per-
mitted to intervene as a party to the =nd that he might move to reopen the
order confirming the sale of the company's property and that the sale be set
aside. The motion has been pressed with such ardor that I will give it full
consideration.

An outline of the proceedings is as follows:

March 8, 1910, a bill was filed asking for the appointment of a receiver of
the Seaboard Portland Cement Company, the allegations of which were ad-
mitted by the company’s answer, and William F. Allen was appointed tempo-
rary receiver. The company was then unable to meet its current obligations
and had an unfinished plant subject to a corporate mortgage securing bonds
to the amount of $2,000.000 and subject also to a prior purchase money mort-
gage of $87,500.

April 15th, a bondholders’ protective committee was formed, which commit-
tee appointed five persons to act as a reorganization committee.

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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May 26th, a reorganization agreement was prepared between all holders of
bonds and stock of the Seaboard Portland Cement Company who should come
in as parties of the first part, the Reorganization Committee as party of the
second part and the Fidelity Trust Company, as depositary, party of the
third part. All bondholders were invited to join this plan on equal terms.

June 15th, Norton deposited his bond under this agreement with the Fidelity
Trust Gompany..

July 11th, the court permitted the owners of the Bonneville mortgage of
$87,500 which was a prior lien upon nearly all of the real estate covered by
the corporate mortgage, to foreclose in the state court. '

July 20th, Norton joined a small syndicate of bondholders called the New
England Syndicate, whose object was to get control of the Bonneville mortgage
for their own benefit solely. The difference between the purposes of the Bond-
holders’ Committee and this New England Syndicate was that the former was
for the benefit of all bondholders who would come in, whereas the latter was
for the benefit of the subscribers to the syndicate only. R

September 24th, the New England Syndicate purchased the Bonnevillé
mortgage.

From this time there began a contest between the New England Syndicate,
representing bonds something like $200,000 in amount, and the Bondholders’
Committee, representing more than $1,000,000 of bonds.

November 14th, the Bondholders’ Committee, finding the Reorganization
Committee to be without the necessary funds, circularized all bondholders, in-
viting them to contribute to the expenses of reorganization.

January 81, 1911, the Reorganization Committee and the Executive Com-
mittee of the New England Syndicate met at the Hotel Astor and outlined a
plan of reorganization for the equal benefit of both parties. This involved,
among other things, the turning over of the Bonneville mortgage by the New
England Syndicate to a new reorganization committee,

The preparation of the new agreement was intrusted to Messrs. Noble &
Hardy representing the old Reorganization Committee, and Mr. Dewey, rep-
resenting the New England Syndicate. Norton was present at this meeting.

March 29th, after long negotiations the original reorganization agreement
was modified and executed by six of the seven living managers of the New
England Syndicate.

The Reorganization Committee arranged to borrow of the Fidelity Trust
Company and loan to the receiver enough money to enable him to purchase
the Bonneville mortgage. The court approved this as all the bondholders
were acting together and the sale of the premises in this way could be had
in this court; moreover, it was evident that none but the bondholders would
be likely to buy the property.

April 20, William F. Allen was made permanent receiver.

Before this time the court had declined to make the receivership per-
manent because there had been no real assurance of reorganization.

June 2, the New England Syndicate trustees assigned the Bonneville mort-
gage to Allen, Receiver. .

June 15, they returned to the subscribers to the New England Syndicate,
including Norton, ninety per cent. of the amounts paid on their subscriptions,
the remaining ten per ‘cent. (which was to cover the expenses of the man-
agers) they sald they hoped to get from the Reorganization Committee and
forward later.

The new Reorganization Committee was then without the funds necessary
to meet its obligations or to enable it to bid at the sale of the property. Ac-
cordingly it and the Bondholders’ Committee issued a serles of notices to all
bondholders, which Norton admits he received, explaining the situation and
representing the absolute necessity that the bondholders should contribute if
they expected the property to be bought in for their benefit. These were dated
-September 1, 1911, June 7, and 14, 1912; All efforts to carry out any of the
proposed agreements having fallen down because of the failure of the bond-
holders to contribute and the sale of the property having been fixed for June
28, 1912, a meeting of bondholders was held June 20th, at which a new syndi-
cate plan was adopted for buying the property for the equal benefit of all
bondholders who should come into the plan. A copy of this plan was sent to
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every bondholder, including Norton, with a letter saying, “This supersedes all
prior plans proposed which it has been found impracticable to carry out.”

In addition to these notices which Norton admits he received, there is proot
that a circular of the Bondholders’ Committee dated April 4, 1911, was mailed
to him, which he does not specifically deny having received. This circular ex-
plained in detail exactly what the new Reorganization Committee and the
managers of the New England Syndicate proposed to do about the Bonneville
mortgage. It also invited the deposit of bonds and stock and a subscription
for expenses.

June 28th, the mortgaged premises were sold for $150,000 to the new syndi-
cate of bondholders by a special master appointed by this court.

July 8th, a motion to confirm came on for hearing which was adjourned so
that notice might be sent to all bordholders to appear and make objection,
if any they had.

July 18th, no one appearing objected to confirmation.

July 24th, the sale was confirmed by the court.

The receiver thereupon distributed the proceeds of sale except a sum of
$7,425 reserved for special purposes, of which $6,389.92 remained in his hands
when

August 30th, Norton obtained this order to show cause.

[1] Counsel for Norton contends that I must take as true for the purposes
of this motion all allegations of fact contained in his affidavits. This is an
error. The subject under consideration is an order to show cause and I must
decide it on the affidavits of both parties as well as upon anything relevant in
the record of the cause.

[2] Next he says that the court was without power to authorize the re-
celver to borrow money to buy the Bonneville mortgage. He likens this order
to an issue of receiver’s certificates displacing existing liens in the case of a
private corporation. There is no similarity whatever between the two cases.
The order the court made displaced no existing lien and created no new one.
It was obviously important to protect the corporate mortgage by getting con-
trol of the prior lien mortgage. In this way the sale of the premises could be
removed from the state court and had in this court. All bondholders were co-
operating harmoniously and the order made was for the benefit of every one
concerned. Of course, the receiver was bound to hold the mortgage as se-
curity for the lenders of the money he borrowed to buy it, until they wére re-
paid.

[3] Finally it is urged that, even if inadequacy of price is not enough to
vacate the sale, it will, if accompanied even by a little fraud, be suflicient
ground. for doing so. But I do not see any fraud. The New England Syndi-
cate agreement, while contemplating foreclosure for the benefit of the syndi-
cate, was made for the protection of the subscribers, and the trustees were
authorized to use the mortgage in any way for that purpose. Every one at
the meeting at the Hotel Astor, including Norton, saw the advisability of the
bondholders acting together and using the Bonneville mortgage for the com-
mon benefit. I think it was within the power of the trustees to assign the
mortgage. At all events, they clearly acted without fraud.

With respect to inadequacy of price, a public sale properly advertised and
fairly conducted, as this one was, is perhaps the best possible test of value.
It may be that the Seaboard Company had spent $700,000 at Alsen, but the
plant was uncompleted and unless it was finished and in operation had only
the value of agricultural land. A large sum of money was needed to com-
plete it, and then its value would depend on whether it proved to be a profit
making operation. All the bondholders, including Norton, had notice of sale
and an opportunity to object to confirmation, but none of them made any ob-
Jjection.

Substantially the whole purchase price having been distributed, Norton, as
owner of one bond for $1,000, asks to have all that has taken place in the last
three years undone because the new reorganization agreement differs in some
particulars from the plan outlined at the Hotel Astor meeting, of which differ-
ences he had no notice. It was plainly contemplated at that meeting that
modifications would be made and I think the modifications made entirely rea-
sonable and in furtherance of the object of the meeting.
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Norton's real grievance is that, not having contributed one penny to save
the property or taken the trouble (to adopt his own account) to understand
the notices sent him, he finds his bond almost worthless because he did not
come into any plan for purchasing the property. I cannot accept the excuse,
if it is an excuse, that he did not understand the notices he received. They
were perfectly inconsistent with the foreclosure of the Bonneville mortgage
by the trustees of the New England Syndicate for the sole benefit of that
syndicate.

It is also impossible to believe that knowledge of the modifications of the
plan outlined at the Hotel Astor meeting would have caused him the least
disquietude.

Judicial sales would be of very little ‘value if they were to be vacated for
such reasons as given in this case. I think the application entirely without
merit, and the motion is denied. .

Charles L. Withrow, of New York City, and Spotswood D. Bowers,
of Bridgeport, Conn., for appellant Norton. .

Morris & Plante, of New York City (Guthrie B. Plante, of New
York City, of counsel), for Allen.

Orlando P. Metcalf, of New York City, for Fidelity Trust Co.

Herbert Noble and Charles J. Hardy, both of New York City, for
Purchasing Syndicate.

Before LACOMBE, COXE, and ROGERS, Circuit Judges.
PER CURIAM. We entirely concur with the reasoning by which

Judge Ward reached the conclusion that this bondholder’s application
should be denied. The order is affirmed, with costs. :

In re AMERICAN ELECTRIC TELEPHONE CO.
GRANT v. BURNS.
(Circuit Court of Appeals, Seventh Circuit, January 6, 1914.)
No. 20083 ‘

BANEKRUPTCY (§ 157*)—Di1VIDENDS—GARNISHMENT OF TRUSTEE,

Under Bankr. Act July 1, 1898, c. 541, § 47, cl. 2, 80 Stat. 557 (0. S.
Comp. St. 1901, p. 3438), requiring a trustee to close the estates as ex-
peditiously as is compatible with the best interests of the parties in in-
terest, and clause 9 directing the trustee to pay dividends within 10 days
after they are declared by the referee, the bankruptcy court, in the ab-
sence of statutory authority, has no Jjurisdiction to permit the garnish-
ment of a declared dividend, especlally as against the rights of a creditor’s
assignee.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. §§ 237, 238;
Dec. Dig. § 157.%]

Original Petition to Review and Revise in Matter of Law the Or-
der of the District Court of the United States for the Eastern Division

of the Northern District of Illinois; George A. Carpenter, Judge.
" In the matter of bankruptcy proceeding of the American Electric
Telephone Company. On petition of George P. Grant, Jr., to review
and revise in matter of law certain orders of the District Court of the
Northern District of Illinois, etc., sustaining a garnishment of the
trustee in bankruptcy for the benefit of Peter C. Burns, of dividends

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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payable by the trustee to Jesse P. Lyman and assigned to petitioner.
Petition sustained, and motion to dismiss granted.

On February 9, 1911, one Jesse P. Lyman filed his claim against said bank-
rupt’s estate amounting, with interest calculated to January 1, 1911, to $72,-
307.50, which was in due course allowed. On June 19, 1911, Lyman duly as-
gigned his said claim to George P. Grant, Jr. -On April 1, 1912, Lyman was
advised of the filing of the assignment, with the information that unless ob-
jections were rresented within ten days Grant would be subrogated to his
rights in said claim. No objection was filed. On May 14, 1912, an order of
distribution was declared of the bankrupt estate, being a first and final divi-
dend of 13.98 per cent, whereby the court found that Grant was entitled to
receive a dividend of $10,108.63 upon his claim. The trustee thereupon and
on May 16, 1912, proceeded to draw'his check in Grant’s favor for that sum,
but did not deliver the check to Grant because one Peter C. Burns on May 18,
1912, filed in the District Court his petition setting out that Lyman was a
resident of Massachusetts; that he was indebted to petitioner in a sum in
excess of $35,000; that he had no property in Illinois: that he had instituted
attachment proceedings in the state court, and now prayed the court for leave
to serve the trustee as garnishee. The court, without notice to Grant, granted
such leave upon petitioner’s complying with the terms provided in the statutes
of Illinois. Burns summoned the trustee and Lyman as garnishees, and- aft-
erward made Grant a party to the state court Suit, claiming that the assign-
ment was without good and suflicient consideration; that it was invalid and
illegal and made for the purpose of hindering and delaying him (Burns) in the
collection of his claifn against Lyman. Both Lyman and Grant appeared in
the attachment proceeding on June 17, 1912, and caused the attachment suit
to be removed to the District Court. On October 16, 1912, Grant filed a writ-
ten motion in the District Court asking the court to vacate its order of May
18, 1912, granting leave to serve the trustee as garnishee, having previously
and on April 7, 1912, moved the court to have the said dividend paid to him
(Grant). Thereupon, and on September 28, 1912, Grant filed his interplea set-
ting up the assignment by Lyman to him and claiming to be entitled to the
dividend. Burns filed an answer denying the sufficiency of the alleged assign-
ment to Grant. On April 7, 1913, the court denied, Grant’s motions to vacate
its order of May 18, 1912, and to order the fund distributed to him (Grant)
to which orders denying said motions Grant duly excepted. Thereupon this
petition to revise and review said judgment, as provided in paragraph 24b of
the act of 1898, was filed. The petitioner, Grant, it is claimed by the respond-
ent, having erroneously failed to file the answer of Burns and certain evi-
dence heard by the District Court on the hearing of the motions, the same
were filed hérein by respondent. These the petitioner moves this court to
strike from the files. Petitioner seeks to have the several orders of the Dis-
trict Court revised and reviewed in matter of law, upon the grounds:

(1) That it was error on the part of the District Court by its order of May
18, 1912, to permit the trustee in bankruptcy to be garnisheed in an independ-
ent proceeding, in a state court, having no relation to the bankruptcy pro-
ceedings with reference to funds held by him for distribution to creditors, and
thereafter to deny petitioner’s motion to vacate the order of May 18, 1912. °

(2) That such order was made in a proceeding to which petitioner was not
a party and of which he was not advised at the time it was entered.

The motion to strike out the answer of Burns and certain other matters
is based upon the ground that they are irrelevant and immaterial, because
Grant’s rights berein in question were fixed as of the date of the order per-
mitting the garnishment on May 18, 1912, and because the matters here pre-
sented involve only questions of law.

Sears, Meagher & Whitney, of Chicago, Ill. (N. C. Sears, J. F.
Meagher, and J. J. Guinan, all of Chicago, Ill., of counsel), for peti-

tioner.
William B. Jarvis, of Chicago, Ill., for respondent.

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges.
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KOHLSAAT, Circuit Judge (after stating the facts as above). The
main question here presented is whether or not it was error for the Dis-
trict Court to permit the introduction into this bankruptcy proceeding of
an independent and entirely irrelevant matter. For respondent it is
claimed that by analogy the law and practice relative to permitting suits
against receivers is applicable to trustees in bankruptcy. If this be so,
then the District Court had the power, in its legal discretion, to permit
the garnishment of the trustee. Undoubtedly the bankruptcy court has
power to permit suit against its trustee or receiver with reference to-
liens upon or title to specific property claimed by the trustee. This,
however, is not such a case. Here the respondent sought to create a
lien. The effect is to inject into theé bankruptcy proceedings a suit
to enforce payment of a claim against a creditor of the bankrupt, a
matter in which the trustee was not concerned and one neither covered
nor contemplated by the bankruptcy act. Clause 2 of section 47 of the
Act July 1, 1898, c. 541, 30 Stat. 557 (U. S. Comp. St. 1901, p. 3438),
requires the trustee to “close up the estate as expeditiously as is com-
patible with the best interests of the parties in interest.” Clause 9 of
said section directs the trustee to “pay dividends within ten days after
they are declared by the referee.” o :

It is apparent that any atfempt to adjust the rights of a creditor of
the bankrupt as against the rights of one seeking to enforce a claim
against the creditor’s dividend must, when carried out to its logical
result, place an additional burden upon the bankruptcy court and work
a delay in the settlement of the estate. It is conceivable that garnish-
ment proceedings may be prolonged for years, so that the court may
be congested with unfinished business which in no way concerns the
bankruptcy cases so remaining undisposed of, thus becoming an inde-
pendent collection tribunal, whereas it was the purpose of the act, as
stated in Wood v. Wilbert, 226 U. S. 384-387, 33 Sup. Ct..125, 127,
57 L. Ed. 264, “to secure an equality of distribution of the estate of
the bankrupt among his creditors.” In the present case, the rights of
Grant as assignee of Lyman are involved. and would have to be ad-
justed.

As long ago as 1879 it was held (In re Cunningham, Fed. Cas. No.
3,478) that garnishment of a dividend in a bankruptcy cause could not
be entertained; that it would work delay; and that the court knew
no law or usage which would justify the court in making an order di-
recting the assignee (trustee) to pay the creditor’s dividend to the party
garnisheeing, as a matter of comity.

In Re Kohlsaat, Fed. Cas. No. 7,918, the court refused to give leave
to attach the dividend of a creditor of the bankrupt on the ground that
it was “no part of the province of this court to become the stakeholder
for parties litigant in a state court.” “Whereas, in this case,” says the
court in Re Hollander (D. C.) 181 Fed. 1020, “the petitioner neither
claims title to nor specific lien upon the“fund in question, and has not
procured the appointment of a receiver, who has succeeded to the cred-
itor’s title, the court cannot be asked to suspend or deny the right of
the creditor to receive his dividend.”

The Circuit Court of Appeals for the Ninth circuit, in Re Argonaut
Shoe Co., 187 Fed. 784, 109 C. C. A. 632, held, in a case similar to
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the present case, that “the right to garnishee funds in custodia legs
must depend upon express statutory authority,” and that “the distri-
bution of the assets of the bankrupt, therefore, cannot be stayed or pre-
vented by the process of a state court, the object of which is to with-
hold a dividend from a creditor entitled thereto for the security of a
plaintiff pending litigation.”

In the case of In re Kranich, 182 Fed. 849, the District Court, upon
a different state of facts from those here obtaining, permitted a gar-
nishment proceeding to be enforced, basing its judgment upon the
ground that the only objector had failed to establish his right to the
fund, and the fact that a judgment had been rendered in the state court
and that the trustee was not opposing the garnishment, The court
insisted, however, that the allowance must be accepted as purely ex
gratia. ’

In Re St. Albans Foundry Co., 4 Am. Bankr. Rep. 594, the referee
permitted-the garnishment of a dividend where the bankrupt had been
served as garnishee previous to the bankruptcy proceedings.

Upon principle, however, we are of the opinion and hold that the
question involved is not affected by any rule of comity, but is one of
right; that it is not within the power of a bankruptcy court, in the ab-
sence of statutory authority, to permit the garnishment of a declared
dividend, especiaily where, as in the present case, the rights of an as-
signee are involved; that the entertainment of an application to with-
hold distribution is contrary to the language and spirit of the bank-
ruptcy act; that to aid a state court attachment by withholding the pay-
ment to the creditor gives entrance to a parasite upon the bankruptcy
proceedings which may seriously affect the efficiency of the act and
should not be tolerated.

We think it was error on the part of the District Court in the pres-
ent case to refuse to direct the trustee to deliver the check for the
dividend to Grant in accordance with his motion and to permit the
same to be held to await the result of the attachment proceedings.

The petition to review and revise is sustained, with direction to the
District Court to grant petitioner’s motions to vacate the order of
May 18, 1912, and direct the check for said dividend to be delivered
to the petitioner and make such further order in the premises as may
be necessary to fully carry out this order.

MOY GUEY LUM v. UNITED STATES.
(Circuit Court of Appeals, Seventh Circuit. January 6, 1914)
No. 2000.

1. ALIENS (§ 32*)—DEPORTATION OF CHINESE—REVIEW OF PROCEEDINGS TO DE-
PORT.

A commissioner’s finding, affirmed by the District Court, that a Chinese
person is unlawfully within the United States, is conclusive unless the
commissioner and the court arbitrarily ignored the evidence and entered
judgment in defiance thereof.

[Ed. Note.—For other cases, see Aliens, Cent. Dig. §§ 84, 92, 93-95; Dec.
Dig. § 32.%]

*For other casez see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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2. ALIENS (§ 32*)—DEPORTATION OF CHINESE—WEIGHT AND SUFFICIENCY oF
EVIDENCE—“SATISFACTORY EVIDENCE.”

The statute requiring a Chinese person sought to be deported to estab-
lish by affirmative proof to the satisfaction of the judge or commissioner
his lawful right to remain in the United States does not invest the judge
or the commissioner with arbitrary power, but only requires proof which
ordinarily satisfies an unprejudiced mind beyond a reasonable doubt;
this constituting “satisfactory evidence.”

[Ed. Note.—For other cases, see Aliens, Cent. Dig. §§ 84, 92, 93-95; Dec.
Dig. § 32.*

For other definitions, see Words and Phrases, vol. 7, pp. 6335, 6336.]

3. ALIENS (§ 32*)—DEPORTATION OF CHINESE—WEIGHT AND SUFFICIENCY OF
EVIDENCE.

In a proceeding to deport a Chinese person, who claimed to be a ecitizen
by reason of his birth in the United States, evidence held insufficient to
establish his citizenship beyond a reasonable doubt, and hence the finding
of the commissioner and District Court that he was not lawfully entitled
to remain in the United States would not be disturbed.

[Ed. Note.—For other cases, see Aliens, Cent. Dig. §§ 84, 92, 93-95; Dec.
Dig. § 32.*

What Chinese persons are excluded from the United States, see.note
to Wong You v. United States, 104 C. C. A. 538.]

Appeal from the District Court of the United States for the East-
ern Division of the Northern District of Illinois; J. Otis Humphrey,
Judge.

Proceeding by the United States to deport Moy Guey Lum. An or-
der of deportation was affirmed by the District Court, and defendant
appeals. Affirmed.

Appellant, who is a Chinese person, was ordered to be deported by the com-
missioner. Subsequently the District Court affirmed the order of deportation,
which judgment is assigned as error. The cause is before us on appeal from
that order.

On the hearing before the commissioner, appellant testified that he was, at
the time of his arrest, 20 years of age; that his father, Moy Nie Yin, was
then, and for some time previous thereto had been, a merchant in Philadel-
phia, Pa., and had lived in this country more than twenty years. He further
testified on the trial that he was born in Philadelphia; that he returned to
the United States in the year 1911; that his mother had died ten years prior
to the time of his trial; that he had corresponded with his father, who had
returned to Philadelphia; that after his mother’s death he had lived with his
grandmother; that his father had sent him money from time to time. He fur-
ther testified that his father had told him not to return to the United States,
but that funds had been saved up out of moneys sent by his father sufficient
to provide him with transportation and pocket money. According to his ae-
count, he feared he would not be admitted to the United States, not having
the statutory certificate of residence, and therefore bought a ticket in China
for Vera Cruz, Mexico, via Vancouver and Montreal. From Vera Cruz he
went to a town in Mexico just across the border line from El Paso, Tex.,
where he worked two months in a Chinese grocery store. From that town he
entered the United States surreptitiously under the tutilage of a Chinaman
named Yee, and arrived in Chicago after a two days’ trip as a stowaway in a
box or baggage car, where he was arrested. In his statement before the Chi-
nese inspector, appellant made a somewhat different statement; in substance,
that he had lived over a laundry in Philadelphia for a good many years, “just
loafing around,” but did not know the street; that he “was little then”; that
he did not remember when he went to China or with whom; he was then
two or three years old; that since he came back he had been living in the

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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United States in different places—a long time in Philadelphia. When asked
if he meant that he “went to China when you were little and returned when
two or three years old and have been living here ever since?’ he answered,
«Yes.” He said he left Philadelphia over ten years ago and had been living in
San Francisco over ten Fears, which city he had left over ten days ago; that
he did not know the name of the town where he entered the baggage car;
that he hid in the baggage car because he had no money to pay car fare; that
he was never in Mexico; and that he had no certificate of residence because
«T was little then and my father didn’t secure me any.” On the hearing of
the cause, Moy Nie Yin, the alleged father of the appellant, was sworn and
testified that he had lived in Philadelphia since he came, with his wife, to the
United States, Kwang-hsu 7Tth, with the exception of a short time, when he
stayed in New York to collect accounts; that he was the owner of the Chi-
nese grocery business which he conducted; that the young man, Moy Guey
Lum, then on trial, was his son; that appellant was born in Philadelphia
Kwang-hsu 17th, wheré he lived with witness until four years of age, when
he was taken to China by his parents; that after six months witness returned
to Philadelphia where he had lived substantially ever since; that he had cor-
responded with his wife and son before the wife died and with appellant there-
after, and sent him money. The witness further testified that appellant had
written a letter within the last year stating that he, the son, wished to come
to the United States, but that he had written to him that he did not want
him to come; that he wanted him to go to school in China, and knew nothing
of appellant’s coming until he heard he had been arrested in Chicago. On
cross-examination, when shown his certificate of residence, which recited that
in 1894 he had resided two years in New York, witness denied that such was
the ease and said the paper was procured by his cousin; that he only stayed
in New York while making collections. He further testified that the accused
was 20 years old, aud that he had no other children. Moy Wing was sworn,
and testified that he had known Moy Nie Yin since Kwang-hsu 16th, in Phila-
delphia; that he knew the boy and had known his mother in her lifetime;
that she had borne a son to Moy Nie Yin in Philadelphia (this appellant);
that witness worked in that city a few months after the child was born and
then came to Chicago; that he afterwards saw Moy Nie Yin here on his way to
and on his return from China ; that when he went to China his wife and appel-
lant, then about four years old, were with him; that appellant was born while
witness was in Philadelphia; and that he had not seen him since he was four
years old until the present time. Wong Kong, being sworn, stated that he
never had known Moy Nie Yin; that he lived in Portland, Or.; that appel-
lant’s father sent $50 to witness with which to procure $100 Mexican money
and take it to appellant in China, which he did.

The District Court, on appeal taken to it, affirmed the order of deportation
made by the commissioner as above stated.

Benjamin C. Bachrach, of Chicago, Ill., for appellant.
. James H. Wilkerson, U. S. Atty., Walter P. Steffen and Lin Wil-
liam Price, Asst. U. S. Attys., and John Byrne, all of Chicago, Ill., for
the United States.

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges.

KOHLSAAT, Circuit Judge (after stating the facts as above). In
United States v. Wong Kim Ark, 169 U. S. 649, 18 Sup. Ct. 456, 42
L. Ed. 890, the court, after quoting the first clause of the fourteenth
amendment to the Constitution reading as follows, viz., “All persons
born or naturalized in the United States, and subject to the jurisdic-
tion thereof, are citizens of the United States and of the state in which
they reside,” says, “and, this being true, the Chinese Exclusion Acts
do not apply to him.” The defendant in that case was the child of
Chinese parents who, at the time of defendant’s birth, had a permanent
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residence in California and were engaged in commercial pursuits and
not in any diplomatic or official capacity. The parents returned to
China, but the son remained in California. When about 21 years of
age he departed for China on a visit with the intention of returning.
~ The court, on page 705 of 169 U. S., page 478 of 18 Sup. Ct. (42 L.
Ed. 890), further says the question there presented was “whether a
child born in the United States, of parents of Chinese descent, who,
at the time of his birth, are subjects of the Emperor of China, but have
a permanent domicile and residence in the United States, and are there
carrying on business, and are not employed in any diplomatic or official
capacity under the Emperor of China, becomes at the time of his birth,
a citizen of the United States,” and thereupon decrees that under such
circumstances he does become a citizen. This ruling was followed in
Chin Bak Kan v. United States, 186 U. S. 200, 22 Sup. Ct. 891, 46 L.
Ed. 1121; Re Giovanna (D. C.) 93 Fed. 660; Lee Sing Far v. United
States, 94 Fed. 836, 35 C. C. A. 327.

[1] The question before us, therefore, is whether there was evi-
dence before the commissioner and the District Court sufficient to es-
tablish to the satisfaction of the commissioner and District Court that
respondent was lawfully entitled to remain in the United States.

Under the statute, a Chinese person must be adjudged unlawfully
within the United States unless he “shall establish by affirmative proof
to the satisfaction of such justice, judge or commissioner, his lawful
right to remain in the United States.” The decisions are numerous
to the effect that in this class of cases, where the .facts have been al-
ready determined by two judgments below, the appellate court cannot
properly re-examine them. This language is used by the United States
Supreme Court in Chin Bak Kan v. United States, supra. Where the
question is one of fact as to whether the respondent is a native of this
country, it has been held in some of the federal courts that the decision
of the District Court will not be reversed on appeal. Yee Yet et al. v.
United States, 175 Fed. 565, 99 C. C: A. 187; Chew Hing v. United
States, 133 Fed. 227, 66 C. C. A. 281; Eng Choy v. United States, 175
Fed. 566,99 C. C. A. 188. ,

In Lee Ah Yin v. United States, 116 Fed. 614, 54 C. C. A. 70, the
court, on appeal, re-examined the facts, notwithstanding the judgment
of the District Court affirming the order of deportation entered by the
commissioner, and decided that such facts did not justify it in disturb-
ing the judgments of the lower tribunals.

[2,3] Undoubtedly the language of the statute requiring that a
Chinese person “shall establish by affirmative proof to the satisfaction”
of the judieial officer before whom he is examined that he is entitled
to remain in the United States should not be construed to invest that
officer with arbitrary power. “By satisfactory evidence, which is some-
times called sufficient evidence,” says Greenleaf on Evidence, vol. 1,
§ 2, “is intended that amount of proof which ordinarily satisfies an
unprejudiced mind beyond reasonable doubt.” The testimony had be-
fore the commissioner in the present case cannot be said to settle the
question of citizenship of appellant beyond a reasonable doubt. The
representations made by appellant to the inspector, introduced in evi-
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dence, discloses statements entirely at variance with his testimony be-
fore the commissioner. When asked what he did in Philadelphia, he
replied, “Nothing, just loaf around.” When asked, “When did you
come from China?”’ he answered, “When I was two or three years
old.” When asked, “Where have you been living in the United States
since you came back?” he replied, “Different places * * * Jong
time in Philadelphia. * * * Left Philadelphia over ten years ago.”
He further said he had been living in San Francisco since leaving
Philadelphia; that he left there ten days ago; that he had lived there
more than ten years, on Jackson street. He is made to say that he
went to China when he was little and returned when he was two or
three years old and had been in the United States ever since. If he
told the truth before the commissioner, all of the above statements were
false. As admissions, however, they serve to discredit the story he
told the commissioner. Furthermore, his testimony as to the route he
took in coming to this country was so remarkable as to justify the com-
missioner in scrutinizing his statement very closely. The further fact
that he entered the United States surreptitiously was rightly taken
into consideration by the commissioner. While the testimony of the
alleged father seems on its face to be devoid of suspicious indicia, it
must be remembered that the commissioner had the witness before him
and was able to form an opinion as to his truthfulness from his con-
duct on the stand. The fact that the witness’ certificate of residence
stated that he had lived two years in New York prior to the issuance
thereof, whereas he states that he never had lived in New York, may
have cast some discredit upon his testimony in the mind of the com-
missioner and the District Court. The father had not seen the son for
about sixteen years according to his own statement. Moy Wing, like-
wise, had not seen the appellant for the same period. He identified
appellant only upon the father’s statement. Wong Kong had never
met the father until the time of the trial. He saw the boy in China
about a year before the trial and gave him funds sent by the father.
He himself did not know the appellant prior to that time.

We have nothing to do with the weight of the evidence. Unless we
can see from the record that the commissioner and the court arbitrarily
ignored the evidence adduced and entered judgment of deportation in
defiance thereof, we are not at liberty to interfere. Under the facts of
the present case, we are unable to say that the appellant has proved
tS>eyond a reasonable doubt that he was entitled to remain in the United

tates.

Such being the case, the judgment of the District Court is affirmed.
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AMERICAN CEREAL CO. v. LONDON GUARANTER & ACCIDENT CO.
(Circuit Court of Appeals, Seventh Circuit. January 6, 1914.)
No. 2029,

1. INSURANCE (§ 435*)—LIABILITY INSURANCE—LIABILITIES COVERED—"CON-~
TINGENT LIABILITY.”
Under a contract to indemnify plaintiff against loss arising solely from
“its contingent liability as owner for injuries to any person during the con-
struction of a building, resulting from the negligence of any contractor
- or subcontractor, and containing an agreement that the work was to be
done by contract at the risk of the contractor or subcontractors and that
assured had not and would not voluntarily assume any liability for loss
on account of injuries by reason of the negligence of any contractor or
subcontractor, the insurer was liable only for injuries for which plaintiff
was contingently liable as owner, and not for injuries for which he was
directly liable as doer or causer of the negligent act, since a “contingent
liability” is one depending upon an uncertain event (citing Words and
Phrases, vol. 2, p. 1501).
[Ed. Note.—For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig.
§ 435.%] .

2. INSURANCE (§ 629*)—A cTI0NS—DECLARATION—TL0SS AND CAUSE THEREOF.

In an action on a contract indemnifying the owner of a building from
loss arising solely from its contingent liability as owner for injuries
caused by the negligence of any contractor or subcontractor, a.declara-
tion, alleging that O. suffered injuries by reason of the construction of
such building from which he thereafter died, and that his administrator
had sued such owner and others for damages for causing his death, failed
to show that the owner was ‘“contingently liable” for the injuries, since
they might have been due to the fault of himself or of others for whose
negligence he was not answerable as owner. .

[Ed. Note.—For other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584~
1586, 1592, 1598; Dec. Dig. § 629.%]

3. INSURANCE (§ 629%)—A CcTIONS—DECLARATION—L0SS AND CAUSE THEREOF,
In an action on a contract to indemnify plaintiff against loss arising
from its contingent liability as owner of a building for injuries due to the
negligence of any contractor or subcontractor, a declaration, alleging in-
Juries caused by ‘the construction of such building, for which insured and
others were sued, without showing that insured was contingently liable
therefor, and further alleging that the insurer assumed the obligation to
defend the action and conducted the defense until after the trial thereof
before a jury, that after the trial the insurer so carelessly and negligently
conducted the defense as to cause the defendants other than insured to be
discharged and relieved, and that after the trial the insurer abandoned
the defense of the action and refused to defend it further, failed to show
facts estopping the insurer from relying on its nonliability under the
- policy, except for injuries for which insured was contingently liable; since,
if insured and others were directly liable, there being no contribution or
.recovery over among the joint tort-feasors, the dismissal of such other de-
fendants did not injure insured, and, it not being alleged that a verdict
was returned or judgment entered against insured, it was not a vielent
supposition that the submission of the case was set aside and that insured
came into charge of the defense de novo, and hence it did not appear
that it was. misled or injured by the insurer undertaking the defense of
the action. .
[Ed. Note—For other cases, see Insurance, Cent. Dig. §§ 1575-1580,
1584-1586, 1592, 1598; Dec. Dig. § 629.%]

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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In Error to the District Court of the United States for the Eastern
Division of the Northern District of Illinois ; Geo. A. Carpenter, Judge.

Action by the American Cereal Company against the London Guar-
antee & Accident Company. Judgment for defendant on demurrer,
and plaintiff brings error. Affirmed.

Jones, Addington, Ames & Seibold, of Chicago, Ill. (Keene H. Ad-
dington and Walter Hamilton, both of Chicago, Ill., of counsel), for
plaintiff in error.

Robert J. Folonie, of Chicago, Ill. (F. J. Canty, of Chicago, Iil., of
counsel), for defendant in error.

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges.

BAKER, Circuit Judge. Plaintiff in error filed a declaration in three
counts against defendant to recover on an indemnity contract. A de-
murrer to each count was sustained, plaintiff declined to plead further,
and the judgment to which this writ of error is addressed was there-
upon entered.

[1] In the third count the contract is set out in heec verba. For the
sum of $50 defendant agreed to indemnify plaintiff for one year
“against loss arising solely from its contingent liability as general con-
tractor or owner from common law or any statute for damages on ac-
count of bodily injuries, fatal or nonfatal, accidentally suffered by any
person or persons during the construction of the building described in
the schedule hereinafter given, and resulting from the negligence of
any contractor or subcontractor engaged in the construction of said
building, subject to the following special and general agreements, which
are to be construed as codrdinate, as conditions.”

The schedule showed that plaintiff was the owner of the building.

Special agreement B reads:

“if the assured is the owner of the building mentioned in the schedule, it
1s agreed that all the work of constructing the same is to be done by contract
at the risk of the contractor or subcontractors and that the assured has not
and will not by contract or otherwise voluntarily assume any liability for loss
on account of bodily injuries suffered by any person or persons by reason of
the negligence of any contractor or subcontractor,”

General agreement 2 is as follows:

“If thereafter any suit is brought against the assured to enforce a claim
for damages on account of an accident covered by this policy, the assured shall
immediately forward to the head office of the company for the United States
of America every summons or other process as soon as the same shall have
been served on him, and the company will at its own cost defend against such
proceedings in the name and on behalf of the assured, or settle the same, un-
less it shall elect to pay to the assured the indemnity provided for in clause A
of the special agreements as limited therein.”

From the explicit terms of this contract it is clear that there could
be no obligation on the part of defendant to indemnify plaintiff unless
during the construction of the building by an independent contractor
some one accidentally suffered bodily injury through the negligence of
the contractor or a subcontractor, for which negligence plaintiff was
nowise directly liable as doer or causer of the negligent act, but only

211 B.—T7
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“contingently” liable as owner of the building. Compare London
Guarantee Co. v. Cereal Co., 251 Ill. 123, 95 N. E.. 1064, where this very
form of indemnity contract was under consideration. See, also, Allen
v. Gilman, McNeil & Co., 145 Fed. 881, 76 C. C. A. 265, 7 L.. R. A.
(N. S.) 958; Connolly v. Bolster, 187 Mass. 266, 72 N. E. 981; Frye
v. Bath, Gas & Electric Co., 97 Me. 241, 54 Atl. 395, 59 L. R. A. 444,
94 Am. St. Rep. 500; Cushman v. Carbondale, 122 Iowa, 656, 98 N.
W. 509; Carter v. Atna Life Insurance Co., 76 Kan. 275, 91 Pac.
178, 11 L. R. A. (N. S.) 1155,

A “contingent” liability is one that depends upon an uncertain event,
as the liability of an indorser to respond for the default of the maker.
2 Words and Phrases, 1501; State ex rel. Breeden v. Sheets, 26 Utah,
105, 72 Pac. 334; Rosenbloom v, Travelers’ Insurance Co., 38 Misc.
Rep. 744, 78 N. Y. Supp. 1135. Plaintiff bargained to be saved from
loss, not through its own negligence, but only through its contingent
liability as owner of the building for negligent acts of the independent
contractor or of those under him.

[2] Plaintiff’s only allegations tending to show a “contingent lia-
bility” on its part were the following: )

“That during the month of November, 1899, and within the period covere
by.said contract of indemnity, one W. L. Overhouser, a resident of said city
of Cedar Rapids, did accidentally suffer bodily injuries during and by reason
of the construction of said buildings mentioned and described in said contract
of indemnity; that thereafter and during, to wit, the said month of November,
1899, said W. L. Overhouser_died as the result of such injuries; that there-
after one Henry Overhouser, as administrator of the estate of said W. L.
Overhouser, did institute a certain action against the plaintiff and others for

the purpose of recovering damages for causing, as alleged, the death of said
W. L. Overhouser.”

Plaintiff failed to charge that Overhouser was injured through the
negligence of an independent contractor or a subcontractor under cir-
cumstances which would make plaintiff contingently liable as owner. "
For aught that appears, Overhouser may have been injured through the
fault of himself or of others for whose negligence plaintiff as owner
was not answerable over. There is an utter failure to bring the alleged
breach within defendant’s promise.

[3] Notwithstanding this failure to make out a case under the con-
tract, plaintiff insists that subsequent allegations in this count preclude
defendant from relying upon the terms of the contract. These allega-
tions are:

“That the defendant assumed the obligation to defend saild action, took
charge and control of the defense thereof, and conducted the same until after
the trial thereof before a jury impaneled for that purpose; and notwithstand-
ing, although the plaintiff did fully, and at the time and times specified in
said contract of indemnity, keep and perform all things in said contract of in-
demnity mentioned, on its part to be kept and performed, the defendant, after
the trial of said cause, so carelessly, negligently, and improperly conducted
the defense of said action as to cause the defendants to the same other than
ihe plaintiff to be discharged and relieved therefrom, and did after the trial
of said action abandon the defense of the same and notify the plaintiff that
it would thereafter be required to defend the same upon its own account and
at its own expense; that the plaintiff protested against such action, but, not-
withstanding such protest, the defendant refused further to defend said action
or to assist in the defense thereof and denied and disclaimed all liability of
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every kind and character under and by virtue of said contract of indemnity;
that the plaintiff did, by reason of the action of the defendant in so refusing
further to defend said action, undertake the defense thereof, and in that be-
half incurred and disbursed, to wit, the sum of one thousand dollars ($1,000),
and that the plaintiff did finally settle and compromise said action for, to wit,
the sum of twenty-five hundred dollars ($2,500), which said sum was a fair
and reasonable amount to be paid in compromise and settlement of sald ac-
tion.”

But there is no estoppel unless plaintiff has been misled and injured.
Connolly v. Bolster, 187 Mass. 266, 72 N. E. 981 ; Employers’ Liability
Assurance Corporation v. Chicago & Big Muddy Hole Co., 141 Fed.
692,73 C. C. A. 278; Empire State Surety Co. v. Pacific Nat. Lumber
Co., 200 Fed. 224, 118 C. C. A. 410. If defendant, outside of its con-
tract, assumed the defense of a personal injury case in which plaintiff
“and others” were directly liable, the dismissal.of the others could not
injure or prejudice plaintiff, for there could be no contribution, or lia-
bility over, among the joint tort-feasors. If defendant’s interposition
in the Overhouser case prevented plaintiff from presenting fully its
defense, or in any way prejudiced plaintiff in the final results of that
case, a different question from the one before us would be presented.
But defendant notified plaintiff “after the trial” that defendant would
withdraw from the case, and thereupon plaintiff “undertook the de-
" fense.” The pleader seems to have been very careful not to allege that
“after the trial” a verdict was returned and a final judgment entered
against plaintiff. If, in truth, “after the trial” the submission of the
Overhouser case was set aside and plaintiff came into charge of the
defense de novo, and if defendant had been misled into undertaking
the defense by plaintiff's representation that the building was being
erected by an independent contractor in accordance with the terms of
the indemnity contract, when plaintiff was actually constructing the
building itself, not only was there no injury suffered by plaintiff, but
defendant was amply justified in withdrawing. The allegations of this
count are no bar to believing that the foregoing supposititious circum-
stances may have been the actual circumstances. And that the supposi-
tion is not a violent one may be learned by consulting the facts in the
case of London Guarantee Co. v. Cereal Co., 251 Ill. 123, 95 N. E. 1064.

Though the first and second counts do not set out the indemnity
contract in hac verba, they rely upon an undertaking of defendant “to
indemnify plaintiff against loss arising from the contingent liability
of plaintiff for damages on account of bodily injury accidentally suf-
fered by any person during the construction of the building.” As the
averments respecting the injury of Overhouser are the same as in the
third count, there is a failure to show any “contingent liability” of
plaintiff; and as the allegations respecting estoppel are also identical
with those in the third count, defendant was at liberty to withdraw
from the Overhouser case without creating a liability over and beyrn:A
its contractual liability,

The judgment is affirmed.



100 211 FEDERAL REPORTER

MULTNOMAH MINING, MILLING & DEVELOPMENT CO. v. UNITED
' STATES.

(Circuit Court of Appeals, Ninth Circuit. January 5, 1914.)
’ No. 2265.

1. MINES AND MINERALS (§ 45*)—MINING CLAIMS—FRAUDULENT ENTRY—EVI-
DENCE.

In a suit to set aside certain patents for ground entered as mining
claims, evidence held to warrant a finding that there had never been a
discovery of mineral thereon, and that the claims had been entered be-
cause of a water power thereon, and not for mining.

[Ed. Note.—For other cases, see Mines and Minerals, Cent. Dig. § 131;
Dec. Dig. § 45.%]

2, MINES AND MINERALS (§ 17*)—MINING CLAIM—DISCOVERY.

The discovery of mineral, essential to valid mining location on public
land, is not satisfied by a finding of traces of gold, but mineral must be
found in sufficient quantities to justify a man of ordinary prudence, not
necessarily a skilled miner, in the expenditure of his time and money in
the development of the property. )

[Ed. Note.—For other cases, see Mines and Minerals, Cent. Dig. §§ 24—
28; Dec. Dig. § 17.*

Sufficiency of discovery of mineral characteristics to support mining
location, see note to Lange v. Robinson, 79 C. C. A. 6.]

Appeal from the District Court of the United States for the North-
ern Division of the Eastern District of Washington; Frank H. Rud-
kin, Judge.

Suit by the United States of America against the Multnomah Min-
ing, Milling & Development Company, to cancel certain patents to
ground entered as mining claims. From a judgment for plaintiff, de-
fendant appeals. Affirmed.

A. G. Elston, of Spokane, Wash., for appellant.
Oscar Cain, U: S. Atty., and Edmond J. Farley, Asst. U. S. Atty,,
both of Spokane, Wash.

Before GILBERT, ROSS, and MORROW, Circuit Judges.

GILBERT, Circuit Judge. The appellant had acquired patents to
two placer claims, aggregating 257 acres of land, the locations having
been made in 1901 and 1902, and the patents having been issued on
‘October 31, 1904. One was known as the Peabody claim, and the
other as the Wickham claim. The Peabody claim extends about a mile
on both sides of the Nespelem river, just above its juncture with the
Columbia river, and the Wickham claim lies to the northwestward
thereof, and the main portion of both lies about 70 feet above the Co-
lumbia river. In the Peabody claim the Nespelem river has a fall of
170 feet. The appellee brought a suit to set aside the patents on the
ground of fraud, alleging that said lands were not mineral lands, that
no mineral in paying quantities had ever been discovered thereon, and
that the patents had been obtained upon false affidavits. The appel-
lant denied the allegations of fraud, and denied its knowledge of any

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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fraud in the acquisition of the patents. Upon these issues the court
below found for the appellee, and decreed that the patents be canceled.
[1] The testimony is voluminous and conflicting upon the issues of
fraud. We find it amply sufficient, however, to sustain the decree of
the court below. Impartial and competent witnesses who were em-
ployed by the government to inspect the land of these placer claims,
made careful investigation, and found no evidence of mineral suffi-
cient to justify exploitation or development. The witnesses for the
appellant were the officers and employés of that company. They tes-
tified to having found small quantities of flake and “flour” gold, and
in one instance a small piece of gold which they call a “nugget,” but
which in some mining districts would be called coarse gold, but the
extremely scant quantities found, and the testimony adduced, only
tend to confirm the conclusions reached by the witnesses for the gov-
ernment. There is doubtless in the land in controversy a small quan-
tity of fine gold, such as may be found in all the lands along the Colum-
bia river from its headwaters to the ocean. But the proof is convincing
that no gold in paying quantities has been discovered on these claims.
If the land included in these placer claims was mineral land, or con-
tained mineral sufficient to justify mining, that fact was capable of
demonstration. The suit to set aside the patents was brought in March,
1908. The testimony of the appellant was taken in July, 1909. In the
interval between those dates,- there was ample time for the develop-
ment and ascertainment of the mineral value of the land. For one
month in that interval, the appellant did operate a sluice box, at which
three men worked, but the quantity of gold produced was so inconsid-
erable as to indicate the futility of further operation. We have care-
fully considered the contention of the appellant that while the ground
may not be operated at a profit by panning or sluicing, it might be
successfully mined by the hydraulic process. But the suggestion is a
mere conjecture, based upon no tangible or scientific evidence, and it
does not avail to sustain the validity of mining claims which were so
evidently initiated without the discovery which the law requires.
Other facts adduced in evidence tend strongly to corroborate the
conclusion that the lands were entered in fraud of the land laws of
the United States, and that the purpose of the placer claimants was not
to mine the placer claims, but to secure control of the valuable water
power of the Nespelem river, and incidentally to use the lands covered
by the placer claims for raising fruit, a purpose to which they were
adapted, and to which other lands similarly situated along the Colum-
bia river in that region have been devoted. Among the items of evi-
dence which may be adverted to as supporting this conclusion is the
fact that in all the years since their location no mining has been done
on these claims; that upon the issuance of the patents in 1904, all ex-
ploitation of the claims as placer ground was abandoned; that in Sep-
tember, 1902, after these claims had been located, the articles of in-
corporation of the appellant were amended so as to give the company
power to acquire lands for town-site purposes, rights of way for ditch-
es, canals, water courses, and reservoirs, to contract for and maintain
electric franchises, and maintain and operate saw mills, etc. ‘This
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amendment of articles foreshadowed the purpose for which these
claims had been located—the development of the water power of the
Nespelem river, and the distribution of water for irrigation, and elec-
tricity for power and other purposes. Expressing this purpose, the ap-
pellant printed and circulated to its stockholders and others literature
with the heading “Land Irrigation and Water,” in which it was said
that:

“All along the basin of the Columbia the peculiar conditions of soil and

climate create the most favorable conditions known for the production of all -
kinds of fruit”

—and reference was made to the lands above and below Wenatchee,
which “are to-day held at from $500 to $3,000 per acre,” and it was
said : .

“Any company so situated as to be able to irrigate land on the Columbia
basin by water power or otherwise have an immense fortune in their grasp.”

Again: .
“We have acquired the great water power of the Nespelem river, constructed
a dam across it above the falls, with head gate, flume,” etec. -

There was nothing in the literature so issued directing attention to
the gold placer claims in controversy, or expressing the purpose of
the appellant to mine the same.

[2] The appellant relies upon United States v. Iron & Silver Min.
Co., 128 U. S. 673, 9 Sup. Ct. 195, 32 L. Ed. 571, in which it was held
that while misrepresentations knowingly made by an applicant for min-
eral patent as to discovery of mineral will justify the goyernment in
moving to set aside the patent, yet the burden of proof is upon the gov-

" ernment, and the presumption that the patent was correctly issued can
be overcome only by clear and convincing proof of the fraud alleged.
But in our opinion the proof in the case at bar fully meets the test as
stated in that decision. In Steele v. Tanana Mines R. Co., 148 Fed.
678, 78 C. C. A. 412, we held that an appropriate discovery of mineral
is necessary to the lawful location of a placer claim, and that it was
not sufficient if the locator in panning upon the claim in most instances
secured colors of gold, “and in some instances fairly good prospects of
gold,” following Chrisman v. Miller, 197 U. S. 319, 25 Sup. Ct. 468,
49 I,. Ed. 770, and the doctrine announced in 1 Lindley on Mines, §
336, and cases there cited, which doctrine was approved in Chrisman
v. Miller as follows: -

“The facts which are within the observation of the discoverer, and which
induce him to locate, should be such as would justify a man of ordinary pru-
dence, not necessarily a skilled miner, in the expenditure of his time and
money in the development of the property.”

In the present case the proof is convincing that there was not only
no discovery, but that there was never at any time any intention on
the part of the locators or the appellant to mine the so-called placer
claims.

The decree is affirmed.
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FLEITMANN v. UNITED GAS IMPROVEMENT CO. et al. (two cases).
(Circuit Court of Appeals, Second Circuit. January 13, 1914))
Nos. 92, 93.

1. MonNoPOLIES (§ 28*)—AcTIiONS FOR DAMAGES—FORM OF REMEDY.

Under the Sherman Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 210 (U.
S. Comp. St. 1901, p. 3202) § 7, providing that any person injured by any
violation of that act may sue therefor and recover threefold the damages
by him sustained, the action to recover treble damages must be an action
at law in which defendants have the constitutional right to a jury trial,
and hence a minority stockholder in a corporation could not maintain a
suit in equity on behalf of the corporation for such relief upon the cor-
poration’s refusal to sue. . .

[Ed. Note.—For other cases, see Monopolies, Cent. Dig. § 18; Dec. Dig.
§ 28.*

Rights and liabilities of parties contracting with trusts or combinations
in restraint of trade, see note to Chicago Wall Paper Mills v. General
Paper Co., 78 C. C. A. 612.]

2, MoNOPOLIES (§ 28*)—ACTIONS FOR DAMAGES—FORM OF REMEDY.

Where the sole relief prayed in a bill by a minority stockholder of a
corporation was that the defendants be decreed to pay over to the cor-
poration treble the damages sustained by a violation of the Sherman Anti-

. Trust Act July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200),
it could not be construed as a bill to require the corporation, which was
made a party, to sue the other defendants for such damages. .

[;Bd. Note.—For other cases, see Monopolies, Cent. Dig. § 18; Dec. Dig.

§ 28]

. Appeals from the District Court of the United States for the South-
ern District of New York.

Suit by William M. Fleitmann on behalf of himself and all other
stockholders of the Consolidated Street Lighting Company who shall
elect to come in and contribute to the expense of the action against
the United Gas Improvement Company and others. From decrees dis-
missing the bills on motions of the defendants, Welsbach Street Light-
ing Company of America and Arthur E. Shaw, respectively, com-
plainant appeals. Affirmed.

Complainant brought suits in equity on his own behalf and on behalf of all
other stockholders of the Consolidated Street Lighting Company, not to re-
cover personal damages or a personal judgment, but to compel defendant to
pay to the Consolidated Company the amount for which defendant would
be liable at law in a direct action by that corporation, because of violations
of the Sherman Anti-Trust Act, whereby the Consolidated Company, of which
complainant is a minority stockholder, has, it is alleged, been driven out of
business.

The opinion of Judge Coxe in District Court, mentioned in the
opinion, was as follows: .

The defendants, the Welsbach Street Lighting Company of America and
Arthur E. Shaw, move to dismiss the bill on the following grounds:

First.—The bill fails to state a cause of action,

Second.—The court has no jurisdiction to grant the relief prayed for.

Third.—Failure to comply with equity rule No. 27.

The relief prayed for by the complainant is that the defendants, other than
the Consolidated Street Lighting Company, may be decreed to pay over to

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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said company the sum of $3,000,000 treble damages under section 7 of the
Anti-Trust Law, and the costs of this action.

The bill alleges that the complainant is a stockholder in the defendant, the
Consolidated Company, and, prior to 1906, the defendants, other than said
company, entered into a conspiracy to control, throughout the United States,
the business of securing contracts for municipal lighting and supplying lamps
and other lighting accessories. This conspiracy was, it is alleged, carried out
by organizing other, apparently independent and competing, companies, but
which were in fact under the control of the defendants other than the Con-
solidated Company. It is asserted that by means of such dummy corpora- -
tions, the conspiring defendants endeavored to monopolize interstate com-
merce in the materials necessary for carrying out public lighting contracts.
That these defendants, realizing that the Consolidated Company would be a
strong competitor in the business of municipal lighting, agreed and conspired
together to prevent the Consolidated Company from carrying on such business
in the United Stdtes and to drive said company out of business. It is alleged
further that, in pursuance of the said conspiracy, the said defendants ac-
quired, through fraud and fraudulent representations, a majority of the stock
in said Consolidated Company and placed in control thereof creatures of their
own and adopted every method in their power to wreck and destroy the said
Consolidated Company. That they succeeded in accomplishing this result
and, in 1910, caused the Consolidated Street Lighting Company to discontinue
its operations and abandon its business; the result being that the business
has been destroyed and the stock is worthless. The bill also alleges that
prior to this suit, the plaintiff demanded of the officers of the Consolidated
Company that they would bring an action asking relief similar to that now
demanded, but they have refused to bring such action. It is alleged that but
for the unlawful acts of the defendants, the property, good will and assets
prior to the commencement of this suit would have been worth $1,000,000.

The foregoing statement shows sufficiently the intent and purpose of the
action.

The question presented by these motions, briefly stated, is whether, when
it appears that a number of individuals and corporations have conspired to-
gether to wreck a corporation and have succeeded in doing so, a single
minority shareholder of such corporation, after the directors and majority
shareholders have declined to act, can maintain a suit in equity and recover
threefold damages against the conspirators under section 7 of the Anti-Trust
Act.

So far as the seventh section of the act is concerned, it has been uniform-
1y construed to refer only to an action at law. It permits a person—which
word, by the eighth section, includes a corporation—to bring an action at law
to recover treble damages. Nowhere in the act is the right given to an in-
dividual to proceed in equity. Blindell v. Hagan (C. C.) 54 Fed. 40; s. ¢, 56
Fed. 696, 6 C. C. A. 86; Greer, Mills & Co. v. Stoller (C. C.) 77 Fed. 1; Gulf,
C. & S. F. Ry. Co. v. Miami 8. S. Co., 86 Fed. 407, 30 C. C. A. 142; National
Fire Proofing Company v. Mason Builders’ Association et al., 169 Fed. 259, 94
C. C. A. 535, 26 L. R. A. (N. 8.) 148.

In National Fire Proofing Co. v. Mason, cited above, the Circuit Court of
Appeals for this circuit said, at page 263 of 169 Fed., at page 539 of 94 C. C.
A. (26 L. R. A. [N, S.] 148):

“With respect to the federal statute, it is not obvious in what way a trade
agreement between builders and bricklayers, relating to their work in the
state of New York, can be said to directly affect interstate commerce; but
the consideration of this question is not necessary, because a person injured
by a violation of the federal act cannot sue for an injunction under it. The
injunctive remedy is available to the government only. An individual can
only sue for threefold damages.”

These authorities would seem to dispose of these motions. An individual
cannot maintain a suit in equity under the Anti-Trust Act. The complainant
is an individual, and this is such a. suit. An Individual can sue only for
threefold damages under the act, and this must be in a suit at law. The
complainant here is suing for threefold damages in a suit in equity. The
defendants are entitled to have the facts passed on by a jury, but here they
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are deprived of such right. In short, the complainant is asking relief under
a statute, the provisions of which he has failed to follow.

The Consolidated Company could bring an action at law under-the permis-
sion implied in section 8, but where in the law is the right given to a single
shareholder to maintain such an action? A law which grants such drastic
relief must be strictly construed; the right to maintain an action not men-
tioned in the law cannot be implied. It will not do to say that the extraor-
dinary remedy here invoked is necessary and should be implied. If such
tremendous power is to be given a single shareholder, the appeal should be
made to the legislative-and not the judicial branch of the government. It is
unnecessary to determine whether a single shareholder can maintain an ac-
tion at law under the seventh section for the reason that this is not such an
action. Other questions have been discussed but I do not deem it essential
or wise to extend this decision beyond the precise point involved.

What I decide is that an equity suit cannot be maintained under section 7
of the Anti-Trust Act by a single stockholder to recover threefold damages
for injuries sustained by his corporation.

The motions to dismiss the bill are granted.

Hirsch, Scheuerman & Limbury, of New York City (Henry L.
Scheuerman, of New York City, of counsel), for appellant.

Hatch & Sheehan, of New York City (Edward W. Hatch, of New
York City, of counsel), for appellees.

Before LACOMBE, WARD, and ROGERS, Circuit Judges.

PER CURIAM. The opinion of Judge Coxe, sitting in the District
Court, which sufficiently sets. forth the allegations of the bills and in
which we concur, will be found above. ’

[1] We are clearly of the opinion that an action to recover treble
damages under section 7 of the act must be an action at law, where
defendants have the constitutional right to a jury trial.

[2] The sole relief prayed in these bills is that the defendants, oth-
er than the Consolidated Company, be decreed to pay over to the Con-
solidated Company treble the damages it has sustained by some viola-
tion of the Sherman Act. We find no authority which gives to a court
of equity the jurisdiction to make such a decree. There is no prayer
for relief which would warrant such a construction of the bill as would
merely require the Consolidated Company to sue the other defendants
for treble damages under the statute.

We think the dismissal was proper, and affirm the decrees, with costs.

’

THOMAS v. SOUTH BUTTE MINING CO.
(Circuit Court of Appeals, Ninth Circuit. February 2, 1914.)
No. 2269.

1, MiINES AND MINERALS (§ 34*)—PLACER CLAIMS—PATENT—RIGHTS CONVEYED.
Patents to placer claims issued by complainant’s grantors conveyed all
the mineral therein, including veins or lodes not known to exist at the
time of the respective application for the patent.
[Ed. Note.—For other cases, see Mines and Minerals, Cent. Dig. §§ 81~
86; Dec. Dig. § 34.%]

sFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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2, MINES AND MINERALS (§ 16%) — MINERAL LoODE LOCATION — CHARACTER OF
-(GROUND.

The fact that a lode claim is located is not proof that the ground on
which it is located contains a vein or lode within Rev. St. § 2333 (U. 8.
Comp. St. 1901, p. 1433), providing for the location of lode mining claims
on public land, since the mere location of an alleged vein or lode is not
sufficient to prove that a vein or lode is known to exist, which can only
be established by evidence of a discovery of mineral of sufficient value to
Justify expenditure of extraction.

"[Ed. Note.—For other cases, see Mines and Minerals, Cent. Dig. §§ 21—
23; Dec. Dig. § 16.%]

8. MINES AND MINERALS (§ 38%*)—MINING CLAIMS—CERTIFICATE OF LOCATION—
Di1scOVERY—PRESUMPTIVE EVIDENCE.
Where mining claims have passed out of the hands of the original own-
ers, have stood unchallenged for many years and have been developed to
a considerable extent, the certificate of location, if in due form, is pre-
sumptive evidence of discovery and of valid location; but, in the absence
of grounds for indulging such presumption, the location notice when re-
corded is only prima facie evidence of what the statute requires it to con-
tain, and which is therein sufficiently set forth.

[EQ. Note.—For other cases, see Mines and Minerals, Cent. Dig. §§ 8714
113; Dec. Dig. § 38.*] .

Appeal from the District Court of the United States for the District
of Montana; Frank S. Dietrich, Judge.

Suit by the South Butte Mining Company against Thomas D. Thom-
~ as. Judgment for complainant, and defendant appeals. Affirmed.

Thomas D. Thomas, of Oakland, Cal., in pro. per.
John A, Shelton, of Butte, Mont., for appellee.

Before GILBERT, ROSS, and MORROW, Circuit Judges.

GILBERT, Circuit Judge. The appellee brought a suit against the
appellant to quiet its title to certain placer claims in the state of Mon-
tana. The appellant answered and filed a cross-bill, alleging that within
the boundaries of the patent claims he had located the Resurrection
quartz lode mining claim ; that the placer patents under which the appel-
lee claimed excepted and reserved veins or lodes of quartz or rock in
place bearing gold, silver, cinnabar, lead, tin, copper, etc., which were
known to exist within the lands described in the placer patents at
the date of the applications therefor; that certain veins or lodes did
exist at such dates, and were known to exist by the applicants; that
one of such veins so known to exist extends through the Resurrection
quartz lode mining claim, which was located by the appellant on Decem-
ber 1, 1909, and the appellant alleged that he had made discovery
thereon, and had regularly thereafter performed the necessary annual
work on said claim. The appellant prayed that the appellee’s bill be dis-
missed, and that his title to the Resurrection claim be quieted. Up-
on the issues evidence was offered by the appellee showing its title to
the lands described in the bill by virtue of placer patents issued at
different dates, all of which were prior in time to the location of the
Resurrection lode claim, and testimony was given that the Resurrec-
tion lode claim was within the boundaries of said lands.

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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The proof of the appellant consisted of a certified copy of the cer-

tificate of location of the Resurrection lode claim, recorded on Janu-
‘ary 7, 1910, and an amended statement of the location thereof, re-
corded January 26, 1910; a certified copy of the location notice of the
Morning Star lode claim, of date July 2, 1877 ; a certified copy of the lo-
cation notice of the Green copper lode claim, of date January 1, 1891;
a certified copy of the location notice of the Pay Streak lode mining
claim, of date August 2, 1881; also a map purporting to show the
location of ‘these various lode claims, and showing that the Pay Streak
lode claim covered a portion of the ground which was _subsequently
embraced within the Resurrection quartz lode mining claim; that the
Green copper lode claim adjoined the end thereof, and that the Morning
Star was distant therefrom. The other documentary evidence offered
by the defendant was immaterial to tHe issues raised in the plead-
ings and to the question which is before us for decision. The appellant
offered no evidence whatever other than the copies of the location no-
tices of the three lode mining claims to prove that at the time when
the grantors of the appellee made applications for the placer patents
any veins or lodes of quartz or other rock in place bearing valuable
mineral deposits were known to exist.

[1] The sole question presented for decision is the question of law

whether upon the evidence the court below erred in decreeing to the

" appellee the relief which was prayed for and dismissing the appellant’s
cross-bill. The patents to the placer claims issued to the appellee’s
grantors conveyed all the mineral therein, including veins or lodes not
- known to exist at the time of the respective applications for patent.
Sullivan v. Iron Silver Mining Co., 143 U. S. 431, 12 Sup. Ct. 555, 36
L. Ed. 214. By introducing those patents in evidence the appellee es-
tablished, prima facie, title to all the lands described therein, including
all ores and minerals lying within the boundaries thereof. Iron Sil-
ver Mining Co. v. Mike & Starr Gold & Silver Mining Co., 143 U.
S. 394, 401, 12 Sup. Ct. 543, 36 L. Ed. 201.

[2] The evidence submitted by the appellant was insufficient to
overcome the prima facie case so made, and this for two reasons:
First, the application for the appellee’s placer ‘patent for the land
within which the Resurrection claim is located is prior by 4 years to
the Pay Streak location, and 14 years prior to the Green copper loca-
tion; second, the mere fact that mineral lode locations were made is
not proof that the ground on which they were located contained a
vein or lode within the meaning of section 2333 of the Revised Statutes
(U. S. Comp. St. 1901, p. 1433). A mere location of an alleged vein
or lode is not sufficient to prove that a vein or lode was known to exist.
Migeon v. Montana Central Ry. Co., 77 Fed. 249, 23 C. C. A. 156.
The lode or vein which is known to exist so as to be excluded from the
patent must be one which contains mineral of such extent and value as
to justify expenditures for the purpose of extracting it. Migeon v.
_ Montana Central Ry. Co., 77 Fed. 249, 23 C. C. A. 156; Casey v.

Thieviege, 19 Mont. 342, 48 Pac. 394, 61 Am. St. Rep. 511,

[3] Where mining claims which have passed out of the hands of

the original owners have stood unchallenged for years, and have been
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developed to a considerable extent, the certificate of location, if in due
form, may be deemed presumptive evidence of discovery and of a
valid location. Vogel v. Warsing, 146 Fed. 949, 77 C. C. A. 199;
Cheesman v. Hart (C. C.) 42 Fed. 98. But in the absence of such
grounds for indulging a presumption in favor of the integrity of the
location, it is held that the location notice is, when recorded, prima
facie evidence only of what the statute requires it to contain, and
which is therein sufficiently set forth. Strepey v. Stark, 7 Colo.
614, 5 Pac. 111; Flick v. Gold Hill & L. Min. Co., 8 Mont. 298, 20
Pac, 807; Bizmarck Gold M. Co. v. North Sunbeam Gold Co., 14
Idaho, 516, 95 Pac. 14. Revised Statutes, § 2324 (U. S. Comp. St.
1901, p. 1435) require that the certificate of location shall contain
the names of the locators, the date of the location, and such a descrip-
tion of the claim by reference to some natural object or permanent
monument as will identify it. The certificates of prior lode locations
submitted in evidence by the appellart complied with the statute under .
which they were made. But they are not proof of discovery or of the
existence of a vein or lode which would justify exploitation, and es--
pecially should this be held where there is no evidence that the claims
were ever developed, and that they were not abandoned.
The decree is affirmed.

METROPOLITAN STOCK EXCHANGE v.VGILL, Internal Revenue Collector.
(Circuit Court of Appeals, Filfst Circuit, February 3, 1914.)
No. 957.

On rehearing. Reversed and remanded.
For former opinion, see 199 Fed. 545, 118 C. C. A. 19,

Gilbert F. Ordway, of Boston, Mass. (Clark & Ordway, of Boston,
Mass., on the brief), for plaintiff in error.

James S. Allen, Jr., Asst. U. S. Atty., of Boston, Mass. (Asa P.
French and William H. Garland, both of Boston, Mass, on the brief),
for the United States:.

Before PUTNAM and BINGHAM, Circuit Judges, and AL~
DRICH, District Judge.

BINGHAM, Circuit Judge. On October 24, 1912, a decision was
rendered in this case reversing the judgment of the Circuit Court in
~favor of the defendant, Gill, and remanding the case to the District
Court for further proceedings in conformity with the decision and
the agreement of: the parties. Since then a petition for rehearing has
been filed by the defendant, in which the position was taken that this
court erred when it declined to follow the decision of the Circuit Court
of Appeals for the Second Circuit in Municipal Telegraph & Stock
Co. v. Ward, 138 Fed. 1006, 70 C. C. A. 284, and stated as its reason
that the facts there presented were essentially different from those in
this case. In support of this contention the defendant has produced
a copy of the record of the Circuit Court in the Ward Case, which he
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claims discloses that the facts in the two cases are in all essential par-
ticulars the same. In order to arrive at a satisfactory conclusion as to
this matter, it is necessary to ascertain what the questions in the two
cases are, and whether they arise in the same way.

It appears from the record in this case that the Circuit Court, on
October 28, 1907, pursuant to an agreement of the parties, sent the case
to an audltor to report the facts, and that on October 5, 1911, the au-
ditor, having heard the parties and their evidence, filed his report, in
which he set forth in detail the plaintiff’s method of doing business
with its correspondents and customers, and specifically found that:

“The taking of an order to buy or sell for a customer by the correspondent,
and the transmission of it to the plaintiff, and the acceptance and filing of it
by the latter, constituted one and the same transaction.”

The cause was then continued to the October term, 1911, when it
was set down for trial by jury. At the trial the plaintiff offered in
evidence the report of the auditor, with the exhibits annexed thereto,
and the testimony of two witnesses. The defendant called three wit-
nesses, who testified as to the method pursued by the plaintiff in the
conduct of its business, and he also took the stand in his own behali.
At the close of all the evidence the court directed the jury to return
a verdict for the defendant, which was done, and the plaintiff except-
ed. On November 24, 1911, the pldintiff filed its bill of exceptions,
setting forth the auditor’s report, the exhibits, and the testimony of
the witnesses examined before the jury; and on December 5, 1911,
the same was allowed. In the bill of exceptions was embodied an
agreement of the parties, in which it was stipulated that, if the ruling
of the court—

“directing a verdict for the defendant was wrong as a matter of law, the
Judgment of the Circuit Court * * * [was] to be reversed, with directions
to enter judgment for the plaintiff * * * wupon the declaration; if said in-

struction was right, the judgment of the Circuit Court * * * [was] to be
affirmed.”

It is thus seen that the question of law raised by the plaintiff’s ex-
ception to the order of the court directing a verdict for the defendant
was whether, on the evidence presented before the jury, all reasonable
men must reach the conclusion that the correspondents, in receiving
and transmitting orders to the plaintiff for the purchase and sale of
stocks, and in receiving acceptances, acted as principals and not as
agents, and that there were two transactions of purchase and sale, one
between the plaintiffi and its correspondents, and one between each
correspondent and his customer. If the evidence was conflicting, and
reasonable men might differ as to the conclusion to be reached, the
court committed an error of law in withdrawing the case from the
jury and directing a verdict for the defendant.

It is so evident that the Circuit Court erred in directing the jury to
return a verdict for the defendant that it is unnecessary to again state
the evidence. It is sufficiently set forth in the prior opinion rendered
in this case. Moreover, the report of the auditor, which was introduc-
ed in evidence before the jury, made a prima facie case in favor of the
plaintiff. On this evidence alone it should have been left to the jury,
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under proper instructions, to say whether what took place between the
plaintiff, the correspondents and the customers constituted one or two
independent transactions. And in determining the question the jury
should have been dnstructed that if they found the correspondents
acted as agents for the plaintiff, or the customer, or for both, they
would be warranted in concluding that there was but one transac-
tion; but if they found that the correspondents acted as: principals
they might conclude that there were two transactions, and that their
verdict should be for the plaintiff or the defendant, according as they
found that what was done constituted one or two transactions.

When the case was previously before this court it would seem from
the decision then rendered that the court was of the opinion that no
other conclusion could be drawn from the evidence than that the cor-
respondents acted as agents, and that in the purchase and sale of stock
there was but one transaction. It was unnecessary, in view of the
agreement of the parties above set forth, for the court to have gone to
this length. The position there taken, however, seems to be fully sup-
ported by the decison in Board of Trade v. Hammond, 198 U. S. 424,
25 Sup. Ct. 740, 49 L. Ed. 1111, where the Supreme Court, on facts
almost identical with those here presented, but, if anything, less favor-
able to the plaintiff, held that no other conclusion could be reached
than that the correspondents were agents of the Hammond Company.

Then, again, the original record of the Ward Case discloses that this
court did not err in declining to follow the decision in that case, as the
facts there presented are different from those here under consideration.
In that case trial by jury was waived, and the facts were found by the
court. On pages 27 and 28 of the record it appears that the court
found the following facts: “That the plaintiff dealt with its various
correspondents as principals”; “that none of the correspondents were
agents of the plaintiff’”’; “that there was no contractual relation between
the plaintiff and the customers of the correspondents”; and that “the
transactions between the correspondents and their customers and be-
tween the correspondents and plaintiff were distinct and independent.”

In the Ward Case the question was whether there was any evidence
from which these findings ‘could be made; while here the question is
whether such findings are the only conclusions that could be drawn
from the evidence. If the same facts might be found from the evi-
dence, it does not follow that they must be. This court, therefore,
was clearly right in reversing the judgment of the Circuit Court and
remanding the case for further proceedings in conformity with the
decision and the agreement of the parties.

Ordered, this 3d day of February, 1914, that, inasmuch as the judg-
ment entered in this cause on October 24, 1912, has heretofore been
annulled by an order for a rehearing, it is now here again adjudged as
follows:

The judgment of the Circuit Court is reversed, and the case is re-
manded to the District Court for further proceedings in conformity
with this opinion and the agreements of the parties; and the plaintiff
in efror recovers its costs in this court,
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COPPER RIVER & N. W. RY. CO. v. REED.
(Circuit Court of Appeals, Ninth Circuit. February 9, 1914.)
No. 2301.

1. MASTER AND SERVANT (§ 265*)—DEATH OF SERVANT—EMPLOYERS' LIABILITY
ACT—ACTIONABLE NEGLIGENCE.

Decedent and his firemen were operating a rotary snowplow over de-
fendant’s railroad in Alaska, when a wooden bridge gave way under the
engine, due to the burning off of certain supports under it, causing the
engine to turn over and kill deceased. Held, that such facts were sufli-
clent to show actionable negligence on the part of the railroad company.

[Ed. Note.—For other cases, see Master and Servant, Cent, Dig. §§ 877-
908, 955; Dec. Dig. § 265.*]

2. APPEAL AND ERROR (§ 263*)—INSTRUCTIONS—EXCEPTIONS—TIME.,

Objections to instructions cannot be considered on a writ of error, where
no exceptions were taken thereto while the jury were at the bar.

[Ed. Note.—For other cases, sce Appeal and Error, Cent. Dig. §§ 1516-
1523, 1525-1532; Dec. Dig. § 263.*]

8. APPEAL AND ERROR (§ 264*)—DAMAGES—APPORTIONMENT.

Where no exception was taken by either party to the form of the ver-
dict in an action for wrongful death, and by the terms of Act Cong. April
22, 1908, c. 149, 35 Stat. 65 (U. S. Comp. St. Supp. 1911, p. 1322), as
amended by Act April 5, 1910, c. 143, 36 Stat. 291 (U. 8. ‘Comp. St. Supp.
1911, p. 1324), there could be but one recovery for the injury complained of,
the fact that the damages were not apportiongd by the verdict between
decedent’s widow and children as they should have been was not reversi-
ble error.

[Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. §§ 1533
1535; Dec. Dig. § 264.*]

In Error to the District Court of the United States for the Third
Division of the Territory of Alaska; Peter D. Overfield, Judge.

Action by Mrs. E. A. Reed, as administratrix of the estate of J. E.
Reed, deceased, against the Copper River & Northwestern Railway
Company. Judgment for plaintiff, and defendant brings error. Af-
firmed. '

W. H. Bogle, Carroll B. Graves, F. T. Merritt, and Lawrence Bogle,
all of Seattle, Wash.,, and R. J. Boryer, of Cordova, Alaska, for plain-
tiff in error.

J. H. Cobb, of Juneau, Alaska, for defendant in error.

Before GILBERT and ROSS, Circuit Judges, and WOLVERTQN,
District Judge.

ROSS, Circuit Judge. This action was brought under the Employ-
ers’ Liability Law of April 22, 1908 (35 St. Lg. 65), as amended by the -
act of April 5, 1910 (36 St. Lg. 291); sections 1 and 2 of the first men-
tioned act being as follows:

“See. 1. That every common carrier by railroad while engaging in commerce
between any of the several states or territories, or between any of the states
and territories, or between the District of Columbia and any of the states
or territories, or between the District of Columbia or any of the states or ter-
ritorles and any foreign nation or nations, shall be liable in damages to any

sFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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person suffering injury while he is employed by such carrier in such com-
merce, or, in case of the death of such employé, to his or her personal repre-
sentative, for the benefit of the surviving widow or husband and children of
such employé; and, if none, then of such employé’s parents; and, if none,
then of the next of kin dependent upon such employé, for such injury or death
resulting in whole or in part from the negligence of any of the officers, agents,
or employés of such carrier, or by reason of any defect or insufficiency, due to
its negligence, in its cars, engines, appliances, machinery, track, roadbed,
works, boats, wharves, or other equipment.

“Sec. 2. That every common carrier by railroad in the territories, the Dis-
triet of Columbia, the Panama Canal Zone, or other possessions of the United
States shall be liable in damages to any person suffering injury while he is
employed by such carrier in any of said Jurisdictions, or, in case of the death
of such employé, to his or her personal representative, for the benefit of the
surviving widow or husband and children of such employé; and, if none, then
of such employé’s parents; and, if none, then of the next of kin dependent
upon such employé, for such injury or death resulting in whole or in part from
the negligence of any of the officers, agents, or employés of such carrier, or
by reason of any defect or insufficiency, due to its negligence, in its cars, en-
gines, appliances, machinery, track, roadbed, works, boats, wharves, or other
equipment,”

Section 2 of the act of April 5, 1910, is as follows:

“That said act be further amended by adding the following section as sec-
tion nine of said act: R

“Sec. 9. That sany right of action given by this act to a person suffering
Injury shall survive to his or her personal representative, for the benefit of
the surviving widow or h.usband or children of such employs, and, if none,
then of such employé&’s pafents; and, if none, then of the next of kin depend-

ent upon such employé, but in such cases there shall be only one recovery for
the same injury.”

The action was brought by the widow of the deceased, Reed, as
administratrix of his estate, for the benefit of herself as survivng
widow and her two minor children named in the complaint, to recover
damages growing out of the death of her husband and father of the
two children, while in the employ of the railway company as a loco-
motive engineer, by reason of this alleged negligénce on its part:

“That on the date aforesaid (the date of the decedent’s death) defendant had
negligently allowed its roadbed to get out of repair, the ties to be burned and
destroyed by ashes and cinders, negligently allowed by defendant to be dumped
upon the roadbed, and otherwise suffered to become utterly unsafe and unfit
as a roadbed over which cars and locomotives were to be operated, so as to
render the same extremely hazardous to the said J. E. Reed, and other em-
ployés of the defendant operating its said engines. That on or about the said
date, while plaintiff’s intestate, in pursuance of the duties of his employment,
was driving an engine over defendant’s said road, by reason of the unsafe
and bazardous condition of said track, said engine was derailed and plain-
tiff’s intestate was killed. That said fatality was due solely to the negligence
of the defendant in failing to keep and maintain its roadbed in a reasonably
safe condition for the operation of its trains thereon, and without any fault
or negligence whatever on the part of the said deceased.”

The answer of the railway company put in issue its alleged negli-
gence, and set up the affirmative defenses of assumption of risk by
the deceased, and that his death was caused by his own negligence and
that of his fellow servants. ‘

[1] The accident happened on the 1st of January, 1912, on that por-
tion of the railway company’s road extending from Cordova to Tiekel
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in Alaska, and occurred at the time the deceased and-his fireman were
operating a rotary snowplow which at the moment of the accident was
passing over 2 wooden bridge some of the supports of which had been
burned, resulting in the turning over of the engine and the death of
the engineer. '

It is contended on behalf of the appellant railway company that
there was no sufficient evidence of any negligence for which the com-
pany is chargeable in law, and that therefore the judgment should be
reversed, with directions to the trial court to dismiss the action, but
we are unable to take that view of the evidence. It is further insisted
for the appellant that the judgment should be reversed, and the cause
at least remanded for a new trial because of the erroneous instruction
of the jury by the court in respect to the measure of damages, and be-
cause the jury did not, by its verdict, apportion the damages awarded
between the widow and the children in whose behalf the action was
brought. '

[2,3] None of the instructions given by the court to the jury can
be considered by us, for the reason that they were not seasonably ex-
cepted to. See the recent decision of this court in the case of Arizona
& New Mexico Railway Co. v. Clark, 207 Fed. 817, 125 C. C. A. 303,
and cases there cited. It is true that the damages awarded by the
jury should have been by its verdict apportioned between the widow
and children (Gulf, Colorado, etc., Ry. Co. v. McGinnis, 228 U. S. 173,
175, 33 Sup. Ct. 426, 57 L. Ed. 785), but no exception appears to have

.been taken by either party to the form of the verdict, and by the very
terms of the statute under which the action was brought there can be
but the one recovery for the injury complained of. We do not there-
fore see that the appellant has been injured by the omission referred to.

The judgment is affirmed.

FIRST NAT. BANK OF FT. WAYNE, IND,, v. LIBRARY BUREAU.
(Circuit Court of Appeals, Seventh Circuit. january 6, 1914.)
No. 1990, b

1. CoNTRACTS (§ 335%)—BUILDING CONTRACTS—SUFFICIENCY OF COMPLAINT.

In an action on a building contract, a complaint was not demurrable,
though it showed a delay in completing the work, that by the contract $25
was to be paid as liquidated damages for each day’s delay, unless the con-
tract time was extended by the architect on written request of the con-
tractor, and that no such request had been made or extension granted,
where it also showed an unpaid balance of the contract price exceeding
such liquidated damages for the delay shown. -

[Ed. Note.—For other cases, see Contracts, Cent. Dig. §§ 1664-1676; Dec.
Dig. § 335.%]

2. APPEAL AND ERROR (§ 907*) — PRESUMPTIONS IN SUPPORT OF JUDGMENT —
OMISSION OF EVIDENCE FROM RECORD.

Where, in an action on a building contract, a complaint showed a delay
in completing the work, a provision in the contract for liquidated damages
for each day’s delay unless it was extended by the architect on written
request of the contractor, and that no such request was made or exten-

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
211 F.—8 :
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slon granted, defendant pleaded a counterclaim for such liquidated dam-
ages, and plaintiff in reply to the answer and in answer to the counter-
claim pleaded a waiver of the condition with respect to the time of com-
pletion, that defendant had affirmatively requested that the work done
after the stipulated time of completion should not be undertaken and pro-
ceeded with until after such date, and that defendant accepted the work
as fully completed in atcordance with the contract, it would be presumed,
where the evidence was not in the record, that a motion to modify a judg-
ment for the unpaid balance of the contract price by deducting such liqui-
dated damages was properly overruled, since evidence of a waiver and ac-
ceptance might properly have been received under the issue made on the
counterclaim, even if not admissible under the complaint, and, if received,
it would not have been error for the trial court to treat the complaint as
amended so as to allege waiver and acceptance.

[Ed. Note—For other cases, see Appeal and Error, Cent. Dig. §§ 2899,
2911-2915, 2916, 3673, 3674, 3676, 3678; Dec. Dig. § 907.%]

In Error to the District Court of the United States for the District
of Indiana; Albert B. Anderson, Judge. S

Action by the Library Bureau against the First National Bank of
Ft. Wayne, Ind. Judgment for-plaintiff, and defendant brings error.
Affirmed.

Wm. J. Vesey, of Ft. Wayne, Ind., and Merrill Moores and Walter
Myers, both of Indianapolis, Ind., for plaintiff in error.

John Morris and William P. Breen, both of Ft. Wayne, Ind., for de-
fendant in error.

Before BAKER and SEAMAN, Circuit Judges, and CARPEN-
TER, District Judge. .

BAKER, Circuit Judge. Defendant in error, plaintiff below, en-

gaged by a written contract to do the interior finish for the banking
room of defendant at Ft. Wayne, Ind. In the contract it was pro-
vided that plaintiff should complete its work by November 15, 1909.
But the work was not in fact finished until May 1, 1910. Defendant
failed and refused to pay the balance of the agreed price; and plain-.
tiff brought this action upon the contract.
" In its complaint plaintiff set out that the contract price was $34,000
and that $27,500 had been paid, leaving a balance of $6,500 due and
unpaid. Plaintiff also disclosed the fact in its complaint that the com-
pletion of the work was delayed a period of 166 days, namely, from
November 15, 1909, to May 1, 1910, and that by the terms of the con-
tract plaintiff was to pay defendant $25 as liquidated damages for each
day’s delay, unless the contract time had been extended by the archi-
tect on written request of plaintiff, and that no such request had been
made and no such extension had been granted. A

[1,2] Defendant has been seeking in this court to reach the ques-
tion of plaintiff’s liability for the liquidated damages on account of the
delay. The first attempt was by calling attention to defendant’s de-
murrer to the complaint. But as the complaint showed defendant’s
liability for $2,350 of the contract price over and above the $4,150
which defendant says is due to it for damages, it is evident that the
court committed no error in overruling the demurrer which was ad-

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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dressed to the complaint on the ground that it failed to state a cause
of action. The other way in which defendant sought to present the
question was by calling attention to a motion which had been presented
to the trial court to modify the judgment. In June, 1912, judgment
was entered for plaintiff in the sum of $3,758. In October, 1912, de-
fendant moved the court to modify the judgment by deducting there-
from $4,150, being the amount claimed for liquidated damages at $25
a day for 166 days. It is evident that the finding and judgment gave
plaintiff the unpaid balance of the contract price, together with inter-
est, without the deduction demanded by defendant in its motion. No
bill of exceptions containing the evidence is in the record. Nothing
but the pleadings, rulings thereon, and judgment have been presented
to us. Among the pleadings we find that defendant filed an answer
and also a counterclaim based upon the alleged liability of plaintiff to
defendant for liquidated damages at the rate of $25 a day for the 166
days extending from November 15, 1909, to May 1, 1910, and that
plaintiff in reply to the answer and likewise in answer to the counter-
claim pleaded that defendant prior to November 15, 1909, had waived
the condition with respect to the time of completing the contract, and,
further, that defendant had affirmatively requested plaintiff that the
part of the work which was not done until after November 15, 1909,
should not be undertaken and proceeded with until after November 15,
1909, and that such work so undertaken on defendant’s request could
not reasonably be completed before May 1, 1910, and that on May 1,
1910, defendant accepted the work as having been fully completed in
accordance with the contract. It is therefore manifest that evidence
respecting defendant’s waiver and acceptance might properly have been
heard under the issue made on defendant’s counterclaim, even if it
were to be conceded that an objection to evidence respecting a waiver
by defendant offered under plaintiff’s complaint, might have been suc-
cessfully interposed. And if evidence of that character was in fact
introduced, it would not have been error for the trial court to treat the
complaint of plaintiff as having been amended so as to include an al-
legation of waiver and acceptance. In other words, on the present
state of the record, all presumptions being in favor of the correctness
of the judgment of the trial court, we must presume that evidence was
presented which justified a finding that defendant had waived the time
condition and had accepted the work as fully completed under the con-
tract, and’ consequently that the motion to modify the judgment or to
compel a remittitur by plaintiff was properly overruled.
The judgment is:
Affirmed.
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BLAKE et al. v. BALTIMORE & C. S. 8. CO. OF BALTIMORE CITY et al.

(Circuit Court of Appeals, Fifth Circuit. February 10, 1914. Decree Modified
March 3, 1914.)

No. 2502, -

BALVAGE (§ 34*)—RIGHT To COMPENSATION—NATURE OF SERVICES.

A steamer by going out of her course to the assistance of a schooner
which, though afloat, was lying in a dangerous anchorage, in response to
her strenuous call for help, and by skillfully towing such schooner out of
danger into safe waters, rendered a salvage service of meritorious charac-
ter for which it was entitled to compensation and reward beyond the
actual expense for deviation and the actual value of the towage services.

[Ed. Note.—For other cases, see Salvage, Cent. Dig. §§ 80-83; Dec. Dig.
§ 34.*

Salvage awards in federal courts, see note to The Lamington, 30 C. C.
A. 280.]

Appeal from the District Court of the United States for the South-
ern District of Georgia; Emory Speer, Judge.

Suit by the Baltimore & Carolina Steamship Company of Baltimore
City and others against William L. Blake and others. From a decree
in favor of the libelants (203 Fed. 189), defendants appeal. Modified.

Daniel H. Hayne, of Baltimore, Md., and Wm. Garrard, of Savan-
nah, Ga., for appellants.

Edw. S. Elliott, of Savannah, Ga., and Geo. Weems Williams, of
Baltimore, Md., for appellees.

Before PARDEE and SHELBY, Circuit Judges, and FOSTER,
District Judge.

PARDEE, Circuit Judge. Upon careful consideration of the evi-
dence in the light of the briefs, we concur with the district judge in
holding that the services rendered by the steamer Theodore Weems,
in going out of her course to the assistance of the schooner Fred A.
Davenport on her strenuous call for help when lying in a dangerous
anchorage in and among Frying Pan Shoals off the Carolina coast, and
in skillfully towing the said Davenport out of danger into safe waters,
was a successful salvage service of very meritorious character for
which the Weems is entitled to compensation and reward beyond the
actual expenses for deviation and the actual value of towage services
rendered; and the only open question is the amount of the salvage
award.

The appellants contend that the only services the Weems rendered
the Davenport were towage services, and that the amount allowed by
the District Court, $6,500, is excessive and out of proportion to the
services actually ‘rendered, the risk taken, and the values of the ves-
sels and cargoes involved.

The ‘appellees stress the dangerous situation of the Davenport the
night before when the call for help was sent out, and contend that on
the arrival of the Weems the Davenport was practically aground and
pouiiding on the shoal lumps in the vicinity, and that the Weems with

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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great difficulty extricated her before she was able to tow her out to
safe waters.

We think it is clear from the evidence that, whatever may have been
the Davenport’s condition the night before or when her first call for
assistance was sent out, at the time the Weems arrived the Davenport
was afloat, and, although in a dangerous position, needed nothing but
towage services to take her out of danger into safe waters.

While this is the case, we find that the services actually rendered by
the Weems by reason of the call for assistance, the dangerous waters
navigated, and the skillful pilotage required, were extraordinary tow-
age services, and even upon a quantum meruit would be well com-
pensated and require, say, an allowance of $250 for towage per se,
$500 for deviation, and $1,250 for risk to steamer and cargo, amount-
ing to $2,000; and doubling that amount for salvage reward, making
$4,000, about 9 per cent. of the value of the Davenport, cargo and
freight (which we find to be $44,000) would we think be a liberal al-
lowance to the Weems in the premises, and be fully adequate as a re-
ward for assisting a vessel in danger and distress and encourage oth-
ers to do likewise.

For these reasons the decree of the District Court is amended by re-
ducing the amount of recovery from $6,500 to $4,000, and as amended
is affirmed.

As pending this appeal the appellants took additional evidence, the
value of which is not apparent, thus increasing the costs in this court,
the costs of this court will be equally divided.

Modification of Decree.

In passing upon this case we only considered and decided the amount
of salvage to be awarded. In determining this amount we considered,
among other matters, the deviation, the risk to the Weems and cargo,
and the towage services; but we made no specific allowance for either
risk, cargo, or towage.

We find, however, that our former decree was not sufficiently spe-
cific. In reducing the bulk amount of salvage awarded, we overlooked
the necessity of changing other figures in the decree amended, par-
ticularly in relation to the disposition of the amount awarded between
the owners of the Weems and the master and crew of the same—a
matter not referred to in the assignments of error nor on the hearing
nor in the briefs. .

To correct this omission our former decree is set aside, and in lieu
thereof:

It is now ordered and adjudged that the decree of the District Court
be, and the same is, amended so as to read as follows:

“This case having been heard on the pleadings and proof, and having been
argued by the proctors of the respective parties, and due deliberation being
had in the premises, it is now ordered, adjudged, and decreed by the court, in
accordance with its opinion heretofore filed, that libelants, to wit, the Balti-
more & Carolina Steamship Company of Baltimore City, a corporation duly
incorporated under the laws of the state of Maryland, and C. H. Lewis, master
of the steamship Theodore Weems, do recover against the respondents, Wil-
liam L. Blake, as managing owner of the schooner Fred A. Davenport and
freight, and Maryland Steel Company, owner of cargo, claimants, as princi-
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pals, and the United Fidelity & Guarapnty Company as surety, the sum of
four thousand ($4,000.00) dollars, and that said respondents, to wit, the said
William L. Blake, as managing owner as aforesaid, and Maryland Steel Com-
bany, as principals, and the United States Fidelity & Guaranty Company, as
surety, do pay the said libelants the said sum of four thousand ($4,000.00)
dollars, together with costs to be taxed. It is further ordered that out of the
said sum of four thousand ($4,000.00) dollars, the said Baltimore & Carolina
Steamship Company do have the sum of three thousand and eighty ($3,080.00)
. dollars, the said C. H. Lewis, master, do have the sum of $120.00, and the
other officers and all members of the crew of said steamship do have each
one month’s wages, which will aggregate the sum of eight hundred dollars.”

And as amended the same is affirmed. The costs of this court to be
equally divided.
The petitions for rehearing are denied.

In re DONNELLY.
(Circuit Court of Appeals, Sixth Circuit. February 17, 1914.)
No. 2312.

BANRRUPTCY (§ 465*)—DISMISSAL—STIPULATIONS—TERMINATION oF CONTRO-
VERSY.

Pending an appeal from an order adjudging D. a bankrupt, appoirit-
ing a receiver of his estate, and directing the assignee of an insolvent
banking company to release to the trustee certain properties embraced in
Dreferences made by the bankrupt to the company, a stipulation was filed
that the order be reversed and the proceedings dismissed, showing that
there was practically no unpaid claim either proved or provable against
the bankrupt’s estate which was not represented in the stipulation. Held,
that under such circumstances the appeal would be dismissed without re-
view of the méﬂ@s.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. § 927; Deec.
Dig. § 465.*] :

Appeal from the District Court of the United States for the West-
ern Division of the Northern District of Ohio; John M. Killits, Judge.

In the matter of bankruptcy proceedings of Michael Donnelly.
From an order (193 Fed. 755), adjudging Michael Donnelly a bank-
rupt and appointing a receiver and directing the assignee of a bank-
ing company to release to the trustee certain properties embraced in
preferences found to have been made by the bankrupt to the company,
an appeal was taken. Dismissed on stipulation.

Doyle & Lewis, Ralph Emery, and Kohn, Northup & Morgan, all
of Toledo, Ohio, for appellant.

Benjamin F. James, of Bowling Green, Ohio, and Judson R. Linthi-
cum, of Napoleon, Ohio, for appellees.

J. A. Barber and G. W. Kinney, both of Toledo, Ohio, for Security
Savings Bank & Trust Co.

Before WARRINGTON, KNAPPEN, and DENISON, Circuit
Judges.

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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PER CURIAM. This is an appeal from an order entered in the
court below, March 1, 1912, adjudging Michael Donnelly a bankrupt,
appointing a receiver of his estate, and directing the assignee of the
Citizens* State Banking Company (pursuant to an offer made in his
answer and intervening petition) to release to the trustee in bank-
ruptcy, when selected, the properties embraced in certain perferences
found to have been made by the bankrupt to such banking company.
After the appeal was perfected and briefs were filed, counsel for ap-
pellant proposed to file a stipulation that the order of the court below
should be reversed and the bankruptcy proceedings dismissed. This
was objected to on the ground that the stipulation was not signed by
counsel for all parties in interest. Thereupon it was ordered that the
parties present the stipulation to the District Court, and their re-
spective claims as to what further signatures were necessary. Distinct
questions were stated in the order and findings requested touching such
controversy. Later the District Judge reported his findings, with a
transcript of the testimony taken upon the subject; and such findings,
in substance, show that the signatures to the stipulation fail to disclose
assent as respects two matters of the estate of Matthias Reiser, de-
ceased, and also of certain creditors in small amounts, whose names
are given in a list embodied in- the answer of the bankrupt, but whose
claims were found to have been satisfied. The Reiser estate had
proved only one claim, and the court found that the amount due had
been tendered, and the tender kept good by deposit of the money with
the clerk of the court, and, further, that if computation should show
any variance from the true amount due, the difference would be amica-
bly adjusted. The other matter relating to the Reiser estate concerns
its interest as a stockholder and creditor of the Citizens’ State Bank-
ing Company. The assets of that company seem to be in the hands
of a state insolvency assignee, who is administering the estate under
supervision of a state court. The insolvent bank is a creditor of the
bankrupt, Donnelly, and counsel for the assignee of the bank have in
its behalf signed the stipulation in dispute; and it is, in effect, stated
in one of the findings that it is only in the contingency of an improv-
ident adjustment being made of the claim of the banking company
against the bankrupt that the Reiser estate, or any interest disclosed
by its counsel, could “be prejudiced by a dismissal of the Donnelly
bankruptcy proceedings.” It hardly need be said, however, that this
court cannot indulge in a presumption that the state court would suffer
such a contingency to arise. It results, practically, that there is no
unpaid claim, either proved or provable, against the estate of the
bankrupt which is not represented in the stipulation. In such circum-
stances we do not conceive that this court ought to determine the ap-
peal upon its merits, and perhaps thereby subject the estate to the costs
and delays of bankruptcy proceedings. It is an established practice to
reverse a judgment or decree on stipulation. Ney Mfg. Co. v. Garver
Bros. Co. (no opinion filed), C. C. A. 6th Cir., of date November 2,
1909; Coggeshall v. Hartshorne, 154 U. S. 533, 14 Sup. Ct. 1198, 15
L. Ed. 261; Woodman Pebbling Machine Co. v. Guild, 154 U. S. 597,
Appx., 14 Sup. Ct. 1216, 21 L. Ed. 743; Adams Express Co. v. Ver-



120 211 FEDERAL REPORTER

vaeke, 229 U. S. 627, 33 Sup. Ct. 773, 57 1. Ed. 1357; Same v. David-
son & Son, 229 U. S. 629, 33 Sup. Ct. 776, 57 L. Ed. 1358; Same v.
Wright, 229 U. S. 629, 33 Sup. Ct. 776, 57 L. Ed. 1358; Same v. Solo-
mon, 231 U. S. 758, 34 Sup. Ct. 324, 58 L. Ed. —. ‘

Hence, without passing upon the merits of the case, we hold that
the order of the court below must be reversed, and the cause remanded
at the costs of appellant, with direction to dismiss the case.

THOMPSON v. AUTOMATIC FIRE PROTECTION CO.
(Circuit Court of Appeals, Second Circuit. January 13, 1914.)
No. 81.

1. SPECIFIC PERFORMANCE (§ 71*)—PATENTS—CONTRACT TO ASSIGN.

A contract, whereby defendant agreed to work for complainant on in-
ventions and to assign to him any invention or batentable improvements
he might make during such employment, outside of his regular working
hours, for which complainant agreed to pay him an unnamed compensa-
tion, was valid and subject to specific performance. .-

[Ed. Note.—For other cases, see Specific Performance, Cent. Dig. § 1204;
Dec. Dig. § 71.¥] .

2. PATENTS (§ 203*)-—PATENTABLE INVENTIONS—ASSIGNMENT—NOTICE TO AS-
SIGNEE.

Where S. contracted to work on certain inventions and to assign any
invention or patentable improvement that he might secure during such
employment to complainant, and before assigning an invention to defend-
ants informed them that complainant had forced him to assign other pat-
ents, and that he wanted to keep the patent on the particular invention
away from complainant, though he felt under some obligation to offer it
to him, such information constituted notice to defendants of complainant's
rights under the contract.

[Ed. Note.—For other cases, see Patents, Cent. Dig. §§ 200-294; Dec.
Dig. § 203.*]

Appeal from the District Court of the United States for the Eastern
District of New York.

This cause comes here upon appeal from a decree of the District Court, East-
ern District of New York, which ordered the specific performance by defend-
ant Shipman of a contract between him and the complainant under which
Shipman was to work out certain improvements on Thompson’s inventions in
automatic sprinkler alarm apparatus and to assign the improvements made to
Thompson. The issues also involved the determination of the validity of cer-
tain assignments and agreements which the defendant company had subse-
quently secured from Shipman. The District Court held that Thompson’s
right to receive an assignment of the improvements and patent therefor was
superior to those of defendant company which, it was held, had sufficient no-
tice of Thompson’s right to put it on guard. The opinion of Judge Chatfield
will be found in 197 Fed. 750.

Griggs, Baldwin & Pierce, of New York City (Martin Conboy, of
New York City, of counsel), for appellant.

Duncan & Duncan, of New York City (Frederick S. Duncan ang
Harry L. Duncan, both of New York City, of counsel), for appellee.

Before LACOMBE, COXE, and WARD, Circuit Judges.

*For other cdses see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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LACOMBE, Circuit Judge (after stating the facts as above). The
facts will be found set forth with sufficient fullness in Judge Chat-
field’s opinion; they need not be repeated here at length.

[1] It is contended that the contract is not one which a court of
equity should enforce. As testified to by complainant, and there is no
contradiction of his testimony, it provided that Shipman should under-
take to perfect inventions which Thompson had already started and
should assign to the latter whatever he might discover or invent along
the line of fire protection devices. Shipman was in the employ of a
company of which Thompson was president; his work was to be done
outside of his regular working hours; Thompson was to pay him for
the time he put on this outside work and if any invention proved valu-
able was to pay him such further sum as might in Thompson’s judg-
ment be correct according to the value of the results of his work. This
contract was perhaps a hard one, but we find nothing extraordinary
about it, no doubt many such contracts are made with employés. It
did not as defendants contend mortgage Shipman’s inventive genius
for all time; he could cease doing the extra work any time he pleased
and thus terminate the contract. If before he did so discontinue, he
found out anything patentable, assisted thereto in a field he had never
worked in, by the disclosures of what Thompson had already accom-
plished, there seems to be nothing unconscionable in requiring him to
turn it over. If in fact he was not paid for his extra work, he had a
good cause of action for it. Evidently the reason Thompson did not
pay him for his extra time was because he (Thompson) had some fair
ground for suspecting that Shipman was planning to get the better of
him.

Thompson’s testimony as to the making of the contract is to some
extent corroborated by other witnesses to whom Shipman, long be-
fore any controversy arose, made explanations as to how it happened
that he had Thompson’s models and papers on his own desk.

[2] The crux of the case is whether defendants had notice of the
arrangement with Thompson sufficient to put them on inquiry, before
they took assignment from Shipman. The evidence is not very strong,
but defendants themselves admit that Shipman told them Thompson
had forced him to assign other patents and that he wanted to keep this
patent away from Thompson. Also that he felt under some obliga-
tion to offer it to Thompson.

It seems to us that a business man of reasonable care and prudence
would, under these circumstances, before putting his money into an
enterprise, have gone to Thompson and asked him if he was making
any claim to this invention of Shipman and, if he said he was, would
have asked him what was the nature of his claim, so that the inquirer
might advise himself whether he could safely purchase.

We concur with Judge Chatfield, who has fully discussed the facts.
The decree is affirmed, with costs.
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WIGGINS FERRY CO. v. LEVINSON et al.
(Circuit Court of Appeals, Eighth Circuit. February 2, 1914.)
No. 3909.

1. APPEAL AND ERROR (§ 232*) — INSTRUCTIONS — OBJECTIONS NOT RAISED AT
TRIAL.

The Missouri Supreme Court having held that a recovery for wrongful
death under Rev. St. Mo. 1909, § 5425, providing that the offending cor-
poration shall forfeit and pay, as a penalty for every such person so dy-
ing, not less than $2,000, and not exceeding $10,000, in the discretion of
the jury, was penal up to $2,000, but was remedial and compensatory to
the extent of the amount allowed in excess of that sum, the trial court
in an action for death charged that if the jury found for plaintiffs, they
should assess their damages at not less than $2,000 nor more than $10,000.
Defendant’s counsel excepted to the expression “assess as damages,” on
the ground that the court “has characterized the statute as compensatory,
and that the amount rendered is as damages rather than a penalty,” at
which time counsel were contending that the whole statutory recovery
was penal. Held, that such objection was insufficient to sustain a conten-
tion on a writ of error that the term “damages™ did not properly express
the double character of the recovery as determined by the state Supreme
Court.

[Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. §§ 1351,
1368, 1426, 1430, 1431 ; Dec. Dig. § 232.%]

- 2. APPEAL AND ERROB (§ 1068*)—REVIEW—DAMAGES—INSTRUCTIONS—PREJU-
DICE. .

The Missouri Supreme Court, having held that Rev. Stats. 1909, § 5425,
providing for a recovery of not less than $2,000 nor more than $10,000,
was penal up to $2,000 and remedial as to the balance and plaintiffs hav-
ing recovered $4,000, defendant was' not prejudiced by an instruction that
if the jury found for plaintiff, they should assess their “damages” at not
less than $2,000, nor more than $10,000, because the word “damages” did
not properly characterize the dual character of the recovery.

[Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. §§ 4225~
4228, 4230; Dec. Dig. § 1068.*]

In Error to the District Court of the United States for the East-
ern District of Missouri; David P. Dyer, Judge.

Action by Max Levinson and another against the Wiggins Ferry
Company. Judgment for plaintiffs, and defendant brings error. Af-
firmed.

T. M. Pierce, of St. Louis, Mo. (J. L. Howell and W. M. Hezel, both
of St. Louis, on the brief), for plaintiff in error.
David Goldsmith, of St. Louis, Mo., for defendants in error.

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis-
trict Judge.

HOQK, Circuit Judge. A ferryboat belonging to the Wiggins Ferry
Company collided with and sunk a skiff in the Mississippi river at St.
Louis, Mo., and Julius Levinson, a minor, who was in the skiff, was
drowned. His parents sued the company, charging negligent manage-
ment of the ferryboat, and had a verdict and judgment for $4,000.

The action was brought under a Missouri statute (section 5425, R.

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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S. 1909) which provides that an offending corporation “shall forfeit
and pay as a penalty, for every such person * * * so dying, the
sum of not less than two thousand dollars and not exceeding ten thou-
sand dollars, in the discretion of the jury.” In Boyd v. Railway, 249
Mo. 110, 155 S. W. 13, the Supreme Court of Missouri authoritatively
held that a recovery under this section “is penal up to the sum of $2,-
000, but to the extent to which a plaintiff may recover, if at all, in
excess of $2,000 * * * is remedial and compensatory.”

[1] The trial court charged the jury that if they found for the
plaintiffs they should assess their damages at not less than $2,000 nor
more than $10,000. Counsel for defendant excepted to the expres-
sion “assess as damages” upon the ground that the court “has char-
acterized the statute as compensatory, and that the amount rendered
is as damages rather than a penalty.” At that time counsel were
erroneously contending in the trial court that the recovery authorized
by the statute was wholly penal, and in no part compensatory; but
now they say that the term “damages” does not properly express its
double character as determined by the Supreme Court of the state.

{2] Passing the inquiry whether the charge of the court does not
show that it used the term “damages” as synonymous with “amount
of recovery,” we think that under the circumstances of the time coun-
sel for defendant did not sufficiently direct the court’s attention to
the particular objection now urged. Moreover, the verdict and judg-
ment for $4,000 must have been, according to counsel’s contention, for
compensatory damages, and since the facts which warranted such dam-
ages would, under the statute, have required the assessment of a pen-
alty of at least $2,000 in addition, it would seem defendant was not
prejudiced, whatever view might be taken. Another part of the charge
of the trial court is criticised, but no sufficient exception was taken
to it, and it is not assigned as error in accordance with the rules.

The judgment is affirmed.

In re STRAUSS.
Petition of SPENCE.
(Cir.cuit Court of Appeals, Second Circuit., January 13, 1914.)
No. 95.

BANERUPTCY (§ 455*)—ORDERS APPEALABLE,

Where, on appeal from a referee’s order denying the application of a
bankrupt’s trustee to introduce certain testimony and allowing the claim,
the district judge remanded the proceeding to the referee, with instruc-
tions to allow the trustee full latitude of inquiry with regard to the claim,
but did not pass on the merits of the application to confirm the referee’s
report, the order was interlocutory and not appealable.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. § 916; Dec.
Dig. § 455.*]

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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Petition to Revise Order of the District Court of the United States
for the Southern District of New York.

In the matter of bankruptcy proceedings of Joseph W. Strauss. On
petition of Harry M. Spence to revise an order of the District Court
reversing the order of the referee denying the trustee’s application to
introduce certain testimony, and allowing the claim. Dismissed.

This cause comes here upon petition to revise an order of the District Court,
Southern District of New York, sitting in bankruptcy. Upon an examination
of the claim of Harry M. Spence, an alleged creditor before the referee, the lat-
ter excluded testimony which the trustee sought to introduce, and allowed the
claim. The trustee thereupon brought the matter before the District Judge,
who reversed the order of the referee denying his application to introduce the
testimony and allowing the claim. The District Judge remanded the proceed-
ing to the referee, with instructions to “allow the trustee full latitude of in-
quiry with regard to the claim of Spence,” providing, further, that the trus-
tee be allowed to add the defense of payment should he be so advised. This or-
der Spence seeks to revise on petition to this court.

Olcott, Gruber, Bonynge & McManus, of New York City (Irving
L. Ernst and David W. Kahn, both of New York City, of counsel),
for petitioner. .

Oscar Wagner, of New York City (Rudolph Marks, of New York
City, of counsel), for respondent.

Before LACOMBE, COXE, and WARD, Circuit Judges.

PER CURIAM. The District Judge did not pass on the merits of
the application to confirm the referee’s report. He merely sent the
matter back to the referee, with instructions to take testimony which
had been offered and excluded, and then to pass upon the whole case.
Such a direction should not be brought here for review. When the
record is complete and has been passed upon by the referee and the
District Judge, it may properly be brought here. It would inaugurate
an intolerable practice if mere rulings as to admission or rejection of
testimony were brought here in advance of a decision on the merits
of the question to the elucidation of which the testimony was offered.

The petition is dismissed.

INTERNATIONAL CURTIS MARINE TURBINE CO. et al. v. WILLIAM
CRAMP & SONS SHIP & ENGINE BLDG. CO.

(Circuit Court of Appeals, Third Circuit. February 16, 1914.)
No. 1622,

1. PATENTS (§ 328%)—VALIDITY AND INFRINGEMENT—STEAM TURBINE.

The Curtis patent, No. 566,969, for an elastic-fluid turbine, covers an
improved turbine of the impulse type, theretofore represented solely, so
far as a practical mechanism was concerned, by the invention of De Laval,
which, owing to the high speed developed, could be utilized only in tur-
bines of small size, while the opposite or reaction type was similarly rep-

- resented by that of Parsons, which, owing to various defects, could be ap-
plied only to those of large size. While these inventors were pioneers in
the art, and their inventions noteworthy and meritorious, Curtis succeeded

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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in blending the advantages and avoiding the disadvantages of both, and
his patent discloses a principle and means of operation applicable to tur-
bines of all sizes consisting, “broadly stated, of pressure-staging an im-
pulse turbine, the velocity compounding thereof and the abstraction at
each passage of the steam of substantially all, or the principal part, of
the vis viva developed at the preceding stage.” Such patent was not an-
ticipated and discloses invention of high order; also, held infringed.

2, PATENTS (§ 235%)—INFRINGEMENT—MACHINERY—SIMILARITY.
The test of infringement of a patented machine is not its physieal ap-
pearance, but the principle on which it operates.

[Ed. Note.—For other cases, see Patents, Cent. Dig. § 371; Dec. Dig. §
235.%]

8. PATENTS (§ 16*)—INVENTIONS—ELEMENTS.

The inventive element of a patented device or machine may consist in
the conception of a novel abstract idea, or in the practical means of ap-
plying “what has theretofore been but a mere abstract idea. In the for-
mer, the conception of the abstract idea necessarily involves the details
of utilizing it; but in the latter, it does not.

[Ed. Note.—For other cases, see Patents, Cent. Dig. §§ 14, 15; Dec.
Dig. § 16.*] .

4. PATENTS (§ 312*)—SUIT FOR INFRINGEMENT—I’ROOF OF INFRINGEMENT.
Where a defendant, in its proposal for a government contract, which
was accepted, specified a machine which as deseribed would infringe com-
plainant’s patent, the court is justified in finding infringement, in the ab-
sence of evidence from defendant showing what it did in fact furnish.

[Ed. Note.—For other cases, see Patents, Cent. Dig. §§ 543-549; Dec.
Dig. § 312.%}

5. PATENTS (§ 328*)—VALIDITY—STEAM TURBINE.

The Curtis patent, No. 595,435, for an elastic-fluid turbine claims 1 to 4,
Inclusive, covering generically the use of cut-off devices in a steam tur-
bine .of the impulse, pressure-staging type, whereby different chambers
can be operated or by-passed as desired, are void as too broad in view of
the prior steam art. .

6. PATENTS (§ 288*)—SUIT FOR INFRINGEMENT—EQUITY JURISDICTION.

A court of ‘equity is not without jurisdiction of a suit for infringement
of a patent because the alleged infringement by defendant consists in its
contracting to furnish the infringing devices to the United States govern-
ment as a part of the equipment of a naval vessel, and entering upon the
work of their construction, nor is it deprived of jurisdiction to hear and
decide the suit because prior to the hearing the devices were installed
and delivered to the government, and an injunction cannot properly be
granted.

[Ed. Note.—For other cases, see I;atents, Cent. Dig. §§ 460-466; Dec.
Dig. § 288.*] '

Appeal from the District Court of the United States for the East-
ern District of Pennsylvania.

Suit by the International Curtis Marine Turbine Company and the
Curtis Marine Turbine Company of the United States against William
Cramp & Sons Ship & Engine Building Company. Decree for defend-
ant was reversed on appeal (202 Fed. 932, 121 C. C. A. 290), and
on certiorari to the Supreme Court the decree of the Circuit Court of
Appeals was reversed (228 U. S. 650, 33 Sup. Ct. 722, 57 L. Ed. 1003),

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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and on a second hearing in the Circuit Court of Appeals the decree
was reversed and the case remanded, with instructions.
See, also, 176 Fed. 925,

The following is a diagram of the patent in question:
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C. Bradford Fraley, of Philadelphia, Pa., and Richard N. Dyer and
Frederick P. Fish, both of New York City, for appellants.

Dickson, Beitler & McCouch, of Philadelphia, Pa., Edwards, Sager
& Wooster, and James R. Sheffield, all of New York City, for ap-
pellee.

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG,
District Judge.

BUFFINGTON, Circuit Judge. In the court below the Internation-
al Curtis Marine Turbine Company, the owner of certain patents, and
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the Curtis Marine Turbine Company, exclusive licensee thereunder for
marine propulsion, brought suit against the William Cramp & Sons
Ship & Engine Building Company for infringement thereof. The claims
involved are 1 to 11, inclusive, of patent No. 566,969, granted Septem-
ber 1, 1896, to Charles G. Curtis for an elastic-fluid turbine, and the
first four claims of patent No. 595,435, granted December 14, 1897, to
said Curtis for an elastic-fluid turbine also.

After final hearing the court below entered a decree dismissing the
bill. On appeal this court (202 Fed. 932, 121 C. C. A. 290) reversed
such decree in part and affirmed it in part. On certiorari the Supreme
Court held (228 U. S. 650, 33 Sup. Ct. 724, 57 L. Ed. 1003)—

“that the case was tried and disposed of below by a court organized, not in
conformity to law, but in violation of the express prohibitions of the statute.”

It further held:

“Our duty is not to hold the case upon the docket, for ultimate decision
upon the merits, but to at once reverse and remand to the court below, so
that the case may be heard by a competent court, conformably to the require-
ments of the statute.”

In accordance therewith the case has been heard again by this court
as properly constituted. The importance of the case and the complex-
ity of its subject-matter—the steam turbine art—has led to our giving
unrestricted time and most careful consideration to its argument, and
must serve to explain the length and detail of this opinion.

[1] A rotary steam engine had been the engine builder’s goal, for
the advantage of rotary over reciprocating machinery movement is
self-evident. In the hydraulic field the rotary principle had been ef-
fectively used in wheels and in many effective types of turbines, which
are really jacketed water wheels. In this latter branch the advance
was marked and the conservation of power, simplicity of parts, saving
of space, and other desirable features of water turbines séemed to dis-
close the means by which steam could be similarly employed to move
turbines. Theoretically the analogy between the use of steam and wa-

" ter in the same mechanical form of structure seemed clear. But such
analogy was a mere surface and therefore a misleading one. In real-
ity steam and water are, from the standpoint of motive power, essen-
tially different. The motive power of water is gravity, or pressure ex-
erted in one direction; of steam it is expansion, or pressure exerted
in all directions. The laws of hydraulics, as applied to water wheels,
were well known and comparatively simple, while, as the outcome prov-
ed, the laws of steam as applied to turbines were not known or appre-
ciated. Moreover, water is unchanging in volume under different pres-
sures; thus the velocity of the flow or jet of a stream is in inverse pro-
portion with the cross-section of path provided for it. But when
velocity is developed by diminution of pathway, it must be at the ex-
pense of a local deficit of pressure. Whenever the path contracts,
velocity increases, and pressure diminishes by a determinable amount.
But with steam all is different. Only in few instances does steam act
in the same way as water, and even where it does there is always pres-
ent an intricate and mathematically-inexpressible relationship between
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steam volume and pressure to complicate the relation between cross-
section of path and velocity of flow.” Experience has further shown
that steam turbines involve further perplexities in the form of absorp-
tion of energy caused by virtually every bend, change of cross-section
and tiny eddy.

That steam could be used as a propulsive rotary force was of course
well and long known. From the record before us we learn that a
crude form of steam turbine was described by Hiero of Alexandria
120 years before Christ. It used steam as a kicking or propulsive force
from which the discharging wheel reacted in the same way that rear-
wardly discharged water drives in the opposite direction an ordinary
rotary lawn sprinkler. So also, as early as 1629, the turbine of Branca,
an Italian, showed how steam could be jetted against a vane to pro-
duce forward rotary motion. But while these two, almost forgotten,
instances strikingly show that the two broad principles of operation on
which, as we shall see, all modern turbine development is based were
thus known, no practical and efficient steam turbine, working on either
principle, was developed prior to 1884. And this absolute dearth of
outcome cannot be attributed to lack of effort, for in 1896, the date of
the first patent in suit, Sosnowski’s Treatise Roues et Turbines a
Vapeur gave a list with illustrations of 300 prior steam turbines.
Apart, however, from those of the two inventors, Parsons and De Lav-
al, referred to hereafter, no one had, in this broad field of effort, pro-
duced a practical and efficient device. The magazine Engineering, in
an issue of August, 1894, said: :

“Most engineers who are approaching middle age can remember when the
idea of making a successful steam turbine was classed with the search for
the philosopher’s stone. It was known of course that such a motor could
be readily made to work, but the consumption of steam was excessive be-
cause the motive fluid left the apparatus at a high velocity and with much
of its energy unutilized.- * * #* What was wanted was to construct a

wheel that would run several times as fast as the spindle of a mule, and most
mechanics regarded the matter as impossible.”

The experts appointed by the Court of Commerce of the Canton of
Zurich, Switzerland, in certain litigation involving steam turbines, re-
ported that “the art of steam turbines was first brought into existence
by Parsons and De Laval.” Indeed, this is, in substance, conceded by
respondent’s expert, who, in answer to the question whether he agreed
with' the statement made by Neilson in his work on Steam Turbines
(4th Ed., 1908) that the Parsons and De I.aval turbines were the only
two turbines which had been made on other than an experimental scale
up to 1895-96, said:

“Limiting your question to steam turbines I should answer it that the Par-
sons steam turbine and the De Laval steam turbine are the only ones that I
know of that were being manufactured prior to 1896 that are being manu-
factured for commercial use to-day.”

Passing by, therefore, the fruitless effort of prior inventors we take
up the practical and effective stage of the steam turbine art with Par-
sons and De Laval. Parsons, the real pioneer of ohe branch of the
art, was a British subject who in his English patent, No. 6735 of 1884,
gave the world its first effective steam turbine. A study of this patent
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shows that Parsons disclosed no undiscovered law of nature or any
novel principle. His basic principle of operation was the reaction
shown in prior devices, but, this being the first real practical and effi-
cient device in a barren field of effort, Parsons has been justly regard-
ed as the pioneer of the steam turbine art. As well as said by one of
complainants’ witnesses:

“It can therefore be said that, although Parsons did not introduce prin-
ciples not known prior to his invention, he designed an efficient reaction tur-
bine, whereas, in all the structures devised previously no efticient conversion
of the energy of the steam into mechanical work was possible.”

To the same effect is the testimony furnished by respondent in the
address of Rateau, a French savant, in his Chicago address in June,
1904, who, in speaking of the production of an unworkable speed where -
steam expansion takes place in a single stage of a single wheel, says,
~evidently from the context, referring to Parsons:

“A consideration of these circumstarces has induced inventors to divide
the expansion of the steam into successive stages, and thus to produce tur-
bines with multiple wheels, which are nothing but a series of simple turbines
mounted upon the same shaft and driven successively by the same current
of steam. This design of multiple turbines is by no means novel. It will be
sufficient to mention the name of Tournaire, a French mining engineer, whose
theoretical description to the Academy of Science in 1853 of a reaction turbine
with multiple wheels is surprising when the description is compared with the
Parsons turbine brought into use 30 years later.”

Parsons used a large outer shell or chamber provided with a cen-
tral shaft, and adapted to receive steam peripherally at one end and ex-
haust at the other. Mounted on a shaft were a number of sets of
moving vanes properly angled, through which the steam passed as an
annulus, thereby imparting motion. The outer ends of the moving
vanes of each set fitted closely to the shell, prevented steam escape, and
necessitated it going through the inter-vane passages. Following each
set of movable vanes were corresponding sets of stationary vanes at-
tached to the shell at substantially such an opposite angle as deflected
the steam and caused it to pass through a succeeding set of movable
vanes, so corelated to the first movable set as to coact in revolving the
shaft. The power of steam to impart motion is based on pressure, and
pressure is but expansion restrained. It follows, therefore, that, in the
principles of operation of Parsons’ turbine, as the steam passed from
the high pressure end of the chamber through the successive sets of
movable vanes to the exhaust, it expanded, decreased in pressure, and
imparted rotary motive power to the movable vanes. And just as in
a common lawn sprinkler the passage of the water through a turned
passage caused the wheel to kick or react in a contrary direction, so in
Parsons’ turbine the expansive force of the volume of steam passing
through a revoluble vane, angled at the discharge, reacts and causes the
vane to rotate in a course opposite to the line of discharge. It is this
drop of pressure, and the consequent different stages of pressure be-
tween the inlet and outlet side of the movable vane, that character-
izes and is the differentiating earmark of reaction turbines. This drop

211 F.—9
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pressure, as the underlying principle of the reaction turbine, is well set
forth by complainant’s expert, who says:

“The essential difference between reaction and impulse turbines is the one
as to how mechanical work is obtained from the energy of the steam., In
both types of turbines the initial energy is in the shape of steam under high
pressure, either in a dry or saturated or superheated condition. In a reac-
tion turbine this steam is permitted to pass through a number of rows of
buckets in such a manner that the pressure of the steam on the entering side
of the bucket is quite different from the pressure of the steam upon the leav-
ing side of the bucket, and rotation, that is, mechanical work, is secured, due
to the drop of pressure of the steam in passing through the bucket.”

It follows, therefore, as stated in Jude on The Theory of Steam Tur-
bines—London, 1906—page 16, and conceded by respondent’s expert,
that: :

“In the reaction turbine there is a transformation of potential energy into
kinetic energy within the rotating member.”

But such turbines have other characteristics: For example, from this
pressure drop in reaction turbines it follows that the entire steam pas-
sage between the movable vanes must be filled with steam, and as
stated by M. Rateau:

“It is of course necessary, in order to produce a good dynamic efficiency,

to operate in such a manner that the peripheral speed of the turbine ‘be not
much inferior to the circulation speed of the steam.”

It will thus be seen that what Parsons did was to take the well-un-
derstood principle of a reaction turbine and its single chamber, with a
single wheel which operated at an unworkable speed, and by increasing
the. number of such wheels in effect subdivide an entire chamber into
a number of separate, pressure-staged sections. Such, in reality, was
the effect of the pressure being different on the opposite sides of every
set of movable vanes.

The practical result obtained by Parsons by this pressure-staging was
to reduce the speed of a reaction turbine to practical workable limits.
It will, of course, be noted that the Parsons or reaction pressure tur-
bine operated on a fundamentally different principle from a turbine,
for example, of Branca’s type. In the latter the propulsive force is the
impact or impulse of a jet of steam against the movable vane. The
steam is blown against the vane in the form of a jet, in a manner re-
sembling the impulse given to a projectile by an explosion in the bar-
rel of a gun. This is well stated by complainant’s expert, who says:

“The powder charge on being fired develops a large pressure in a confined
space similar to the pressure of steam in a boiler and steam pipe. The pro-
jectile is forced outward by the expansion of this charge, that is, the pres-
sure energy available is utilized in producing movement of the projectile.
The projectile is moved by the reaction of the charge just as the buckets of a
reaction steam turbine are moved, due to the reaction of the steam. In both
the gun and reaction turbine the energy in the form of pressure acts by re-
action upon the piece on which work is to be performed, in one case causing
linear motion, in the other case circular motion, and in both cases the initial
pressure drops to the pressure of the exhaust or atmosphere. The energy
represented by the drop of pressure from initial to exhaust is used to produce
mechanical work. In both the gun and reaction turbine an important require-
ment for an efficient conversion of pressure energy into work by the reaction
principle is close clearance between the moving and stationary parts so as to
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Drevent leakage of the pressure energy. After the projectile leaves the gun
it possesses velocity energy. This is similar to the velocity energy of the
steam Jet as it leaves the nozzles of an impulse turbine. The nozzles give the
steam a large velocity at the expense of the pressure energy of the steam;
that is, the steam in passing through the nozzle drops in pressure from the
initial pressure to the exhaust pressure and in expanding to the exhaust pres-
sure produces a high velocity of the steam.”

It will thus be seen that the impulsive force is created, not in the
vane passage, but in the passageway into the chamber. This is conced-
ed by respondent’s expert, who, following Jude's work cited above,
says:

“In the impulse turbine the transformation of potential energy into kinetic

energy takes place wholly or only in fixed passages prior to entry into the
rotating member.”

As therefore vane motion in impulse turbines is caused by the jet
impulse as distinguished from the expanding volume of ‘the passing
steam in a reaction turbine, it follows that the entire vane passageway
of the former need not be filled. It also follows that the jet speed must
be greater than the vane speed, otherwise no power would be drawn
from the jet by the vane. It is proper to say that in making these gen-
eral statements as to these two types of turbines, we have not over-
looked the fact that reaction turbines may have some impulse, and im-
pulse ones some reaction. But such respective reaction and impulse
are negligible. This is well stated by complainant’s expert, who says:

“The facts of the case are that it is an accepted fact among all engineers -
conversant with the steam turbine art that the impulse turbine derives its
power chiefly from the impulse effect of the steam; some impulse turbines
may work with a very slight reaction effect, and that all reaction turbines
abstract work chiefly from the reaction force of the steam, although every
reaction turbine has a small amount of impulse due to the velocity of steam
flowing through the turbine. This is absolutely necessary because if there
was no velocity of flow, steam would not pass through a reaction machine.
The velocities in a reaction turbine are extremely low, and therefore the im-
pulse effect is small, whereas the velocities in an impulse turbine are extreme-
ly high an@ the reaction effect or pressure drop of the steam while passing
through an impulse turbine is so slight that it is entirely negligible.”

But up to and succeeding Parsons, patented impulse turbines had
been as inefficient as reaction ones had been before Parsons made the
latter practical. This inefficiency of impulse turbines was due to the
characteristics of steam subjected to the structural limitations, the re-
stricted passageway, which created the jet. This is clearly explained
by complainant’s expert, who says:

“When water, steam or any other fluid in a reservoir approaches a constrict-
ed.outlet, it must do so along converging lines. Although there may be no
converging solid walls, and the outlet may be even a plane orifice, the cross-
section of the path of the fluid, converging simultaneously toward the outlet
from all directions, is a decreasing one. Hence the fluid undergoes accelera-
tion as it approaches. To supply the kinetic energy involved in the accelera-
tion, its pressure must decrease. In the case of water, as already noted con-
cerning the Pelton (water) wheels of the West, there is no known limit to the
intensity of pressure which can be converted completely and efficiently into
velocity by such a simple constriction of path. With steam, however, this
conversion can proceed only until the initial pressure has fallen by some 43
per cent., with a conversion of something like 15 per cent. of the awailable
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potential energy into kinetic form. Beyond this point no further reduction of
pressure against the outlet can further accelerate the flow. The reason for
this is that the reduction in pressure upon the steam approaching the outlet
leads to an increase in its volume, and this increased volume accentuates the
congestion. Up to the so-called ‘critical’ point, this increase of congestion is
not enough to more than hinder and complicate the acceleration. At the
critical point, however, it becomes prohibitive. The steam expands too rapid-
1y to get out of its own way, until the constriction has been passed. * * *
The critical pressure occurs, with fair constancy, at about 43 per cent. of the
initial absolute pressure. The critical velocity is usually found between 1,350
and 1,400 feet per second, ranging upwardly toward 1,500 feet under high
initial pressures and downwardly toward 1,300 feet under initial pressures
below atmospheric. The critical area varies widely, from small under high
pressure to large under low pressure.” :

Stating this in terms of plain working result, the impulse turbine of
the old art could only utilize 15 per cent. of the potential possibility of
steam, a result which, apart from other objections, barred its prac-
tical use. It will thus be seen that no matter what the form of prior im-
pulse turbines, or how instructive and prophetic, read in the light of
after discoveries, the statements of their inventors may appear, they
were all in reality and necessarily ineffective because they were, in
the then knowledge of steam, based on a principle of operation that
could only end in failure.

In this barred state of the impulse turbine art came the radical, and
at the time inconceivable, disclosure of De Laval. Like all great in-
ventions it was simple, but with that simplicity was a practical change
that scientifically and commercially was startling. Mechanically all De
Laval did to the single-vaned impulse turbine was simply to' diverge or
widen the constricted outlet end of the steam passage of the old art.
In steam dynamics his great discovery was that, beyond the critical
point of steam, velocities can be accelerated at the expense of pressure
energy, if the pathway is diverged, instead of constricted. Before his
disclosure it was supposed, and not without some basis for such sup-
position, that a diverging nozzle would retard steam from creating
kinetic energy, for such seemed the effect of a diverging outlet on a’
jet of water, and we now know that an extension of De Laval's di-
verging nozzle beyond limits now well understood makes his process
ineffective. So revolutionary was De Laval’s theory that the applica-
tion for an American patent upon it was met by the objection of the
Patent Office that:

“The object of applicant’s alleged invention will apparently be defeated by
the construction shown and claimed, since the fall of pressure due to ex-
pansion will necessarily lessen the velocity of the steam at the point of im-

pact with the wheel, and consequently the ‘vis viva’ of the steam will tend to
be a minimum rather than a maximum.” .

To this De Laval replied:

“The characteristic feature of applicant’s invention may be expressed in a
few words, thus: He expands the steam before it reaches the turbine and
converts its pressure into velocity- before the steam is required to do any
work, while heretofore the steam was principally expanded in the turbine or
other engine which was actuated by the pressure of the expanding steam.
Applicant has made the discovery that by a flaring nozzle practically all the
pressure can be converted into velocity, while before it could only be ex-
panded down to 57.7 per cent. of the initial pressure, and that a jet can be
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produced which is no longer capable of expansion, but which has an enormous
velocity, and the vis viva of which can be economically utilized.”

Since, as will hereafter appear, the patent of Curtis is based wholly
on a turbine of the De Laval type, the fact of De Laval’s absolute de-
parture from all prior inventive effort is vital to a just appreciation
of what Curtis subsequently did to supplement and utilize De Laval’s
discovery. 'This warrants our dwelling in such detail on the revolu-
tionary character of De Laval's work. This is fairly stated by com-
plainant’s witness, who says: :

“De Laval's original application, which was filed May 1, 1889, was met by
the examiner by complete skepticism as to its operativeness. The effect of
the conical convergence of the nozzle was held by the examiners to be the
exact opposite of that alleged by De Laval. Further, the figure 57 per cent.,
which appeared in the application as a measure of the pressure which could
not be converted into velocity in the ordinary converging nozzle, was not un-
derstood by the examiner, and an explanation was called for. The applicant
was obliged to reply at length. The figure ‘67 per cent.” was supported by a
reference to the treatise on Thermodynamics by Professor Herrmann, of
Chemnitz (Berlin, 1879). The examinér’s misapprehension as to the action -
of the diverging nozzle was explained by pointing out that even Professor
Zeuner, who was then one of the greatest living authorities on thermodynam-
ics, had committed himself in his publications to the same error—an error,
indeed, which was then universally prevalent. * * * This debate con-
tinued year after year, and might have extended indefinitely had not the
showing made at the Chicago World’s Fair removed the question from the
field of academic dispute. The patent was finally allowed June 4, and issued
June 26, 1894.”

De Laval’s diverging nozzle resulted in producing an impulse sin-
gle-vaned machine of a phenomenal character, in that the now utilized
power of the steam produced a speed beyond all past experience, and
so high as not to be permissive on account of stress on revolving parts.

But noteworthy and meritorious as were the contributions of Par-
sons and De Laval to the turbine art, their labors still left many serious
objections to their turbines, which they were unable to remove. As has
been justly said in testimony quoted below, this was not to be won-
dered at. In the reaction turbine, as we have seen, the steam is not
jetted, but is admitted at initial pressure around the whole periphery
of the chamber, or substantially so, and the creation and imparting of
its kinetic power depends on its passage through inter spaces of the
movable vanes. Such steam as does not go by that passage is lost.
To insure, therefore, such intervane passage, and to prevent passage
through the clearance between the ends of the moving vane and the
_ chamber shell, is imperative. Owing to metallic contraction and ex-
pansion and other causes this was attended with grave difficulty, and
sometimes resulted in stripping the revolving vanes. Clearance es-
capes, owing to the principle of operation of a reaction turbine, could
not be avoided. They could only be measureably minimized by the
most careful construction. Moreover, the intra-chamber, drop-pres-
sure feature of the Parsons chamber, subjected it to the mechanical ob-
jection of axial or endwise thrust. This was due to the fact that
there was a difference in pressure—a pressure drop—between the inlet
and outlet side of each series of vanes. As the relative proportion of
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clearance loss to vane-capacity increased as the vane diminished in
height, the reaction turbine was restricted to large sizes. All this is
clearly shown by complainants’ witness, who says of the Parsons tur-
bines, that:

“Relying as it did upon reaction, (it) developed its power by the pressure of
the steam upon its vanes. There was a drop in pressure between the inlet
and exit of each vane, consequently, clearance spaces must be as fine as pos-
sible, in order to prevent excessive leakage. At the time rotative speeds were
very high compared with machinery other than steam turbines. Consequently
it was extremely delicate and sensitive to derangement by steam erosion, in-
trusion of foreign substances, etc. The fact that it relied upon reaction also
necessitated a vane speed virtually equal to the steam speed. This need for
high peripheral speed prohibited the reduction of wheel diameters. There-
fore, since the current of steam must occupy the entire periphery simul-
taneously, the radial dimension of the steam current in the earlier stages
of the machine, was narrowly restricted. This minuteness also exaggerated .
the relative part played by the clearance spaces and their leakages.”

While these objections of clearance, axial thrust, and prohibitive
use of small wheels due to the use of the reaction principle were avoid-
ed in De Laval’s single-vaned turbine by use of the impulse principle,
yet it also revealed serious objections, due to its principle of operation.
The tremendous speed it developed forbade utilization of that speed
in large wheels, and necessitated the noheconomic practice of counter-
acting or neutralizing it even in the small wheels where it could be
used. It should here be noted, as throwing light on the novel charac-
ter of Curtis’ subsequent work, that this excessively high speed of tur-
bines was accepted as an insurmountable evil incident, and the whole
trend of the engineering profession was to accept it as such. Thus
in respondent’s proofs Rateau’s address (heretofore referred to) says:

“The Girard screw-wheel, which succeeded so well as a hydraulic motor,
has given no public results as a steam apparatus. The failure of the tests
which I just related, should not of course be in the least surprising. The
problem was, in fact difficult to solve, because in order to secure an econom-
ical operation, it is absolutely necessary to attain very high speeds of rota-’
tion. * * * If steam turbines are compared with ordinary motors, both
advantages and disadvantages are found. I would emphasize as the prinecipal
disadvantages of turbines resulting from the great velocity of rotation: (1)
Heating of the bearings; (2) the difficulty of driving shafts rotating at lower

3peeds; (3) the difficulty of using a condenser.. I put aside for the moment
the question of consumption of steam.”

De Laval himself sought in different ways to control the high speed
he generated in his single-vaned turbine. In order to lessen the strain
on parts, he devised a flexible central shaft so small in diameter that
when running at very high speed such shaft and the whole rotating
unit did not rotate around its geometric center, but tended to approach
the center of gravity of the rotating system. As it was impossible to
operate machinery by direct connection with the high-speeded turbine,
he was driven to devise special reducing gears which were bulkier than
the motor. Indeed, as showing the grave nature of the speed problems
which were never overcome, it will be noted that the only effort of
De Laval, as shown in his German patent, No. 84,153, to eliminate
rather than accept these nonworkable speeds was his device to reduce
the velocity of the jet itself before it entered the wheel vane by mass
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compounding it with some passive liquid such as superheated water
or other desired fluids to reduce its acceleration in the nozzle. In the
same line of relief Bollman, of Austria, in his patents in many coun-
tries in Europe, beginning in 1894 and ending with his American patent,
No. 584,203, of 1897, sought to introduce a mixture of air. In his work
on the Steam Turbine (2d Ed., 189), Stodola says:

“The majority of the older patents showed lack of knowledge of the steam

flow. One idea especially led inventors on in spite of constant failure; to
decrease the velocity of the steam by mixing it with fluids or gases.”

After showing that even if they had succeeded, “there must be [in
one particular one cited] a loss of kinetic energy that would amount
to one-half to three-fourths of the available work,” Stodola says:

“As patents are being taken up to the present time on this useless idea, it
is well to investigate it somewhat more closely. The mixing of fluids must
give, besides the loss due to shock, a poor performance in the blade channels, -
because the individual drops of the ‘rain of this mixture’ must become sepa-
rated from the steam mass on account of the sharp bending of its path.”

Notwithstanding then the elimination in De Laval’s impulse turbine
of the objectionable features of wheel-clearance, axial-thrust and non-
use in small wheels, which lessened the efficiency and scope of the Par-
sons reaction turbine, the De Laval single-vaned impulse wheel was,
by its high speed, also restricted in scope in that such speed prohibited
its use in large turbines and prevented its use in small ones except
when accompanied by supplemental speed-reducing gearing. It will
thus be noted that great as the contributions of Parsons and De Laval
were to the turbine art, the devices of both had grave limitations. On
the one hand, De Laval could not utilize all the kinetic force his im-
pulse turbine could call into play, and on-the other hand, the limitations
of axial thrust and clearance measureably counteracted and inefficient-
ly lessened the kinetic energy the Parsons reactive type produced. The
practical result was the restriction of Parsons to the field of large
turbine effort, of De Laval to small, and that a field for further inven-
tive effort remained is foreshadowed by respondent’s proof where
Rateau in his Paris address of 1890, already referred to, says:

“Is it then impossible to properly satisfy at once these two conditions:
To utilize high speeds of flow and avoid too great losses in power? Probably
not. I am even convinced that for this class.of motor, as in the case of hy-
draulic motors, it will be possible without too great difficulty to obtain an

efficiency of 75 per cent. However this may be, the scheme which will give
this result is yet to be found.”

[2] In this state of the art Curtis devised the turbine covered by
patent 566,969; and, before discussing what the device of that patent
is, let us state clearly what it is not. So far as turbines meet the eye
they are all substantially similar, but the real test of a machine is not
its physical appearance, but the principle on which it works. Now of
the Curtis device a few things are basic. Its principle of operation is
not by pressure, for Curtis has no intrachamber change or stage of pres-
sure, and because it has no pressure passages it has no clearance and no
axial thrust. Manifestly, therefore, it is not a reaction turbine, and the
pressure principle of operation of that machine was not used in it. [t
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follows, therefore, that whatever the success of Parsons in develop-
ing that principle was in reaction turbines, it did not anticipate or pre-
empt the field of impulse turbines to which Curtis addressed himself.
On the other hand, while Curtis’ is an impulse machine, patterned aft-
er and indeed making De Laval its avowed foundation, and using the
nonconverging nozzle invention of De Laval to create kinetic force, yet,
at a vital point, a radical departure is made from De Laval, and on
that departure Curtis’ device rests. For the principle of operation of
Curtis’ turbines is such, and herein lies his novel and valuable contri-
bution to the impulse turbine art, with its nonclearance, nonaxial
thrust, simple and rugged parts, that instead of extracting initially, as
De Laval has done, a kinetic force so great as to require neutraliza-
tion or reduction, and, using it only on one vane and at a single pres-
sure stage, he only extracts—and that by degrees—such power as is
- needed, a process termed hereafter pressure-staging, and as such requi-
site power is so extracted by degrees, he utjlizes the whole of such ex-
tracted graded power by a process hereafter called velocity-compound-
ing. If these facts be established, it follows that Curtis was not an-
ticipated by either Parsons or De Laval, in that he gave to the art a
low-speed, impulse turbine, which while using the general principle of
pressure-staging as Parsons had done, so used it as to avoid clearances,
axial thrust and exclusion from the field of small turbines, and while
extracting kinetic power by a nonconverging nozzle as De Laval had
done, avoided the creation of high speed, wasteful nonuse of potential
power, and exclusion from the field of large turbines. His device
was more; in that in a turbine of simple parts and rugged construc-
tion Curtis combined the excellencies and avoided the faults of both his
predecessors. This in no wise reflects on the merit of those pioneers,
as is conceded by complainants’ expert. Indeed, how radical was the
departure of Curtis from prior developments is simply but forcibly
surmmed up in Curtis’ own testimony. He says:

“After giving the subject a great deal of thought, it seemed to me that it
would be possible to devise a machine which could be run at a much lower
speed of revolution than any turbine which I was aware of, that would have
an even higher efficiency, sufficiently high to enable it to take the place of the
steam engine in large units. At the same time the machine could be made
very rugged and mechanically simple, and the necessity for small blade or
bucket clearance eliminated. I remember being very much struck with the
fact that no machine having these characteristics had yet been produced, al-

though a great amount of thought and experiment seemed to have been de-
voted to the subject.”

He then in effect adds with commendable frankness that he took up
the problem, not as one of pioneer work, but only as an improver on
De Laval, saying: :

“I was particularly impressed with the fact that no turbines had been built
based upon the principle of staging or pressure compounding, what might be

called generally the De Laval type of turbine, and it seemed to me that this
principle offered the true solution of the problem.”

It thus appears that the goal Curtis had in view was an impulse
turbine which would work efficiently at a shaft speed so low as to
not require speed-reducing gear, but would hold in reserve the poten-
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tial power of the passing steam until its use was required at a sub-
sequent stage. To do this he devised the novel scheme of subdivid-
ing, in an impulse turbine, the available energy of the steam, in transit,
into a number of steps, or stages. This was effected by producing
several successive chambers, connected by diverging or parallel noz-
zles. In this way it will be seen that, instead of using one chamber
and one nozzle whereby the steam was expanded from initial to ex-
haust pressure, Curtis took what was the exhaust steam of De Laval’s
single chamber (which exhaust steam, as we have seen, had additional
unutilized kinetic power which De Laval failed to utilize), and by
means of interchamber nozzles he so treated the steam that it could
be reused in a second nozzle and chamber, and indeed, in successive
ones, with the result that he utilized, in stages, the kinetic energy
which De Laval had lost. It will then be seen that he subdivided the
available energy steam which De Laval found of nonavailable speed
into a number of pressure steps or stages, so that a single nozzle
would no longer have to expand the steam from initial to exhaust
pressure, but a series of nozzles could successively expand it to in-
termediate stages until it finally dropped to exhaust pressure. The
result of these subdivision stages of pressure reduced the steam ve-
locity of an impulse turbine to a practical bucket speed, instead of
attempting, as De Laval did, to increase his bucket speed to equal
high steam speed. De Laval’s turbine attained commercial efficiency
by reason of his use of a rotating element which permitted extremely
high bucket speed. But Curtis attained commercial efficiency by such
a relatively low bucket speed as required no special mechanical ex-
pedients, and thereby secured an economical co-ordination of steam
and bucket speed. But. as we later show, his disclosure was more
than the mere duplication of De Laval’s nozzle and chamber. Curtis
co-ordinated his own several pressure stages so as to secure such sub-
division of energy between the chamber stages that while taking the
steam in succession and operating with the same shaft speed, the
several stages were adapted to give an efficient abstraction of energy.
Thus the several stages, while operating separately in an efficient
manner, also co-ordinately and collectively operated to give over-all
efficiency. This co-ordination involved such a proportioning of the
nozzles and buckets of the several stages that the several stages, while
under conditions of fixed shaft speed rotation, were nevertheless
adapted to accommodate the steam flow, at the successively diminished
pressure, so that the steam speed produced by the successive nozzles
bore substantially the same relation to the bucket speed of all other
stages. This was more than the mere physical duplication of De
Laval’s single chamber. It is true it involved the thought of the
duplication of chambers, but to that duplication it coupled the in-
ventive, novel, and practical disclosure of utilizing pressure by stages
in impulse turbines, and so co-ordinating that subdivided pressure in
successive chambers that, while using the steam in chamber-succes-
sior and operating at the same shaft speed, the several steam stages
were adapted to give an efficient abstraction of energy, and while
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each individual chamber operated efficiently, they all operated col-
lectively and harmoniously to give a total of over-all efficiency.

“This,” as was well said by complainants’ witness, “involved such a pro-
portioning and relation of the nozzles and buckets of the several stages that
the stages were, under these conditions of fixed shaft speed rotation, adapted
to accommodate the steam flow at the successively diminished pressures, and
also so that the steam speed produced by the successive nozzles should bear
substantially the same relation to the bucket speed for each stage as for all
the other stages.”

It will thus be seen that Curtis efficiently and for the first time

practically co-ordinated different pressure stages in an impulse turbine,
and effected such a subdivision of energy between the stages that the
different chambers, while utilizing the steam in transit at different
stages and on the same shaft, were by their interchamber jet connec-
tion adapted to secure and utilize an efficient and complete abstrac-
tion. While each, in a sense, operated independently, yet their co-
ordination was such that all worked unitedly to give a satisfactory
total efficiency. The mode of doing so Curtis clearly outlined in his
patent:

“The method by which the turbine of my present invention operates con-
sists in converting the pressure of the fluid into vis viva by stages and util-
izing the vis viva developed at each stage by passing the fluid through rotat-
ing vanes, the speed of revolution of which is adapted to abstract substan-
tially all or a large portion of the velocity. In practicing this method I first
convert a definite amount of the initial pressure of the fluid into vis viva by
passing a jet of fluid through a nozzle or passage properly proportioned to
give the desired result, and I deliver the flowing jet to a movable element
of the apparatus consisting of one or more circular ranges of vanes forming
passages through which the jet passes and in which its direction of flow is
changed, so as to extract its velocity wholly or largely whereby the vis
viva developed in the nozzle or passage is wholly or largely converted into
mechanical rotation. The fluid issues from this movable element into a
stationary passage, which is so proportioned as to convert a further definite
amount of the pressure remaining in the fluid into vis viva, and which de-
livers the fluid in a jet to the second movable element consisting of one or
more circular ranges of vanes, by which the direction of the flow of the jet
is changed, and its velocity is again wholly or largely extracted, whereby
the vis viva developed in the intermediate passage is converted wholly or
largely into mechanical power. The energy of the fluid may be converted
into mechanical power in two or more such steps or stages, but it is essential
that the various stages be so co-ordinated that the flow through the apparatus
shall be continuous. To this end the successive working passages to which
the jet is admitted in the movable elements of the apparatus are enlarged in
cross-section, and correspond in size with the discharging ends of the succes-
sive stationary passages, and in each element in which vis viva is developed
provision is made for carrying the same mass of fluid as is admitted to the
first nozzle or passage, having regard to the volume and velocity, * * =
The velocity developed and utilized at each stage may be the same, in which
case the speed of the several movable elements will also be the same, or the
former may not be the same, in which case the latter will also vary. The
movable elements may be mounted on the same or different shafts. If they
are mounted on the same shaft, but have different rates of motion, their
diameters should be different, so that the speed at the shaft may be the same.
* ® * The pressure of the fluid jet is not reduced during its passage
through the utilizing vanes, except to the extent necessary to supply what
may be called the ‘frictional consumption of energy’ in the passage through
the vanes. The passage must be enlarged in proportion thereto, * * =
Figure 2 is a view similar to Fig. 1, showing a nozzle with parallel walls in-

.
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stead of diverging walls. * * ¢ K is a pipe or conduit leading from the
steam boiler or other source for supplying the fluid under pressure. This
pipe terminates in a nozzle L, which may have diverging sides, as in Fig. 1,
or parallel sides, as in Fig. 2.”

Practical working directions are also given:

“For purposes of illustration we will assume that the apparatus of Fig. 1
.1 designed to work between a boiler pressure of 150 pounds and an exhaust
pressure of 2 pounds; these pressures being absolute and not by gauge (this
exhaust pressure corresponding to about 26 inch of vacuum). The pressures
existing at the discharging ends of the nozzle L and of the nozzles of the
intermediate stationary passages M, N, and O will be such as to develop
practically equal velocities at the delivery end of each of these nozzles; this
velocity being, roughly, 1700 feet per second. The apparatus of Fig. 2 is
intended to represent a noncondensing turbine, operating between a boiler
pressure of 150 pounds (absolute), and an atmospheric exhaust, say 16 pounds
pressure. In this case the pressures at the discharge ends of the nozzle L
and of the nozzles of the intermediate stationary passages M, N, and O will
likewise be such as to develop practically equal velocities at each nozzle, and
in this case such velocity will be roughly 1300 feet per second.”

It will thus be seen that the question whether a divergent or parallel
expansion nozzle is required depends upon whether or not the velocity
for which it is designed is above or below critical velocity, or what
is the same thing, upon whether the lower pressure into which the
steam is delivered at each stage is less or more than 58 per cent. of
the higher pressure of the stage from which it comes. If the velocity
desired is less than the critical velocity, the fall in pressure will be

“to a lower pressure, which is more than 58 per cent. of the higher, and
therefore a divergent nozzle will not be used, as a straight nozzle will
give all the velocity required. On the other hand, if a higher velocity
than the critical is desired, the fall in pressure must be to a point
less than 58 per cent. of the higher pressure, and a divergent nozzle
is needed to fully convert such fall of pressure into velocity.

A second disclosure of Curtis’ patent was velocity-staging or veloc-
ity-compounding. Prior to Curtis’ patent it had been suggested that
the potential velocity remaining in the exhaust steam from De Laval’s
turbine should be utilized by a second or third application of the jet
to a second or third set of vanes. From this it is contended that Cur-
tis’ velocity-compounding is simply the multiplication of De Laval’s
single vanes. Had this been all Curtis did we may assume that De
Laval or other inventors would have so duplicated: But the very
fact they did not is in itself proof that more than mere duplication was
involved in the intervening years between De Laval and Curtis. In
point of fact no one prior to Curtis showed how such duplication could
be practically done, and with good reason, for we now know that,
in the absence of since discovered knowledge in the steam art, no
such duplication was possible. At that time the knowledge of steam
friction and rotation losses was not such as to make possible the util-
ization of succeeding velocity stages in impulse turbines. Indeed,
before the possibility of such utilization could exist, a knowledge of
steam friction and rotation was a sine qua non to determining the
proper design of buckets of succeeding rows; and, in fact, the angles
of the guide vane edges, and also the angles of the bucket of a sec-
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ond and succeeding rows, depend on the velocity of the steam at
such point. Undoubtedly the proofs show that in 1895, Sosnowski,
i a paper on De Laval’s Turbine, read before the Civil Engineering
Society of France, suggested the velocity-compounding of that tur-
bine. He stated that the steam on leaving the first row of buckets
could be redirected against the second row, and in this way steam
velocity that would otherwise be lost could be utilized. But neither -
he nor any other engineer showed how this could be practically ac-
complished. Public statement of such desiderata, in the absence of
any solution, evidences the need of invention to answer it. And such
" inventive act had to await further knowledge in the steam art before
it had any possible working basis. As said by one of complainant’s
witnesses :

“It was not until after the experiments of Odell in 1904, described in
Stodola’s Steam Turbine, page 134, and experiments by Stodola (see page
130) that the losses due to steam friction and the rotation losses were suffi-
ciently determined to enable a correct design of a single pressure stage im-
pulse turbine having two or more velocity stages. * * * No practical use
was made of the velocity-compounding suggestion, nor could have been made,
until it was made by Curtis, when his pressure-compounding scheme made
velocity-compounding feasible,”

And by another:

“This plan of repeated application of a steam Jett to moving vanes, com-
monly called ‘velocity-compounding,’ is now known to have been always im-
practicable when applied to a jet embodying kinetically the entire energy
of the steam because of the very great friction losses involved when steam -
speeds were so very high. When these steam speeds had been suitably re-
duced by pressure-staging, however, as now provided in the Curtis specifica-
tion, the velocity-compounding of an impulse turbine became, for the first
time, profitable and practicable,”

Indeed, the seemingly inevitable loss of residuary potential velocity
in the exhaust steam of a single impulse turbine was recognized by
De Laval himself, for in an article by Olssen, published in the Swed-
ish Engineering Journal, Teknisk Tids Krift, of February 11, 1893,
and republished in a pamphlet distributed by De Laval at the Chicago
Exhibition, is described the function of an ejector which partially ex-
hausted the pressure within the chamber whereby supposed additiona:
efficiency of the turbine was thought to result. Simply stated, the
velocity compounding of Curtis’ patent consists in venting the force
of the steam jet on two or more successive sets of movable vanes in
a series of single, pressure-staged chambers, and Curtis for the first
time instructed the art how, by means of suitably designed movable
and stationary vanes, a jet could be efficiently carromed and recar-
romed from successive movable to stationary vanes in such a chamber.

In this connection two things should be borne in mind: First, that
at the date of Curtis’ invention, and indeed until some time thereafter,
owing to the fact that the losses due to steam friction and rotation
were not then known, the duplication of vanes—which is velocity-
compounding—in the single staged high speed impulse turbine of De
Laval was impossible; and, second, that without such knowledge Cur-
tis,sby subdividing such impulse turbine into a number of pressure-
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staged chambers, was able, in spite of the lack of such data and knowl-
edge, through the lessened speed he obtained by pressure-staging, to
multiply the vanes—and thus velocity-compound—not in a single stage
impulse turbine, but in the separate pressure-staged chambers of a
subdivided impulse turbine. Why the effect of this double or triple
division of a jet upon two or three vanes in a pressure-staged cham-
ber is such as to make three such velocity-stagings reduce periphery
speeds as much as nine pressure-staged chambers is to us inexplicable,
but such is its really wonderful effect. .
Velocity compounding is thus set forth in the patent:

«I deliver the flowing jet to a movable element of the apparatus consist-
ing of one or more circular ranges of vanes forming passages through which
the jet passes, and in which its direction of flow is changed, so as to extract
its velocity wholly or largely, whereby the vis viva developed in the nozzle or
passage is wholly or largely converted into mechanical rotation. The fluid
issues from this movable element into a stationary passage, which is so pro-
portioned as to convert a further definite amount of the pressure remaining
in the fluid into vis viva, and which delivers the fluid in a jet to the second
movable element, consisting of one or more circular ranges of vanes, by which
the direction of the flow of the jet is changed, and its velocity is again wholly
or largely extracted, whereby the vis viva developed in the intermediate
passages is converted wholly or largely into mechanical power. The energy
of the fluid may be converted into mechanical power in two or more such
steps or stages, but it is essential that the various stages be so co-ordinated
that the flow through the apparatus shall be continuous.”

This brings us to the question, Was Curtis’ disclosure of thus pres-
sure staging an impulse turbine alone, or the combining of such pres-
sure staging with velocity-compounding inventive? After a patient
and thorough study of this record, we are satisfied it was. When
Curtis started the work which eventuated in this patent the steam
turbine problem was involved in complexity and uncertainty. The
pioneer work of Parsons and De Laval was based on machines wholly
unlike in basic principle of operation, and this dissimilarity rather
tended to confuse and mislead those who sought improvement in lines
common to both. Indeed, as noted in the earlier part of this opinion
and justly stated by complainants’ witness:

«s * * The successes and distinctive spheres of these two leaders tend-
ed to lead away from the path Curtis followed of blending the advantages
and avoiding the disadvantages of both. Each of these inventors and those
who followed the path of each would be led in the same way—had had too
great success along his own line to think of abandoning or fundamentally
modifying or departing from the basic principle that had led him to success.
Instead each naturally went ahead to perfect the details devised to overcome
the defects developed by the application of his basic principle—De Laval in
devising reducing gear, flexible shaft, and the reduction of speed by mass-
compounding his working fluid; Parsons turning to his balance piston against
axial thrust in place of the median-steam introduction of his original dis-
closure and striving to minimize clearance steam escapes. Designers, less
original than these turbine leaders, naturally also looked at the art from the
standpoint of one or the other of these men, and worked for a future along
these lines.”

The situation is in our judgment most fairly summarized by a wit-

ness of complainants, who says:

“The laws of steam action in these turbines was but dimly perceived, ex- .
cept that speeds must be kept down; and, since, in the entire history of steam
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motors up to that date, the desideratum had always been to get rotative
speeds up, past experience served only to puzzle rather than to help. The
state of public opinion at that date may be had by a glance over the pages of
the papers by Mr. K. Sosnowski, civil engineer, presentcd to the Société
@’Encouragement Pour L. Industrie Nationale in 1896 (revised and published
In book form in 1897 under the title Roues et Turbines a Vapeur), which
was generally accepted by later writers as historically sound. Almost every
conceivable combination and arrangement-had been proposed or tried, but
more or less blindly, and with universal futility. All that was plain, as the
result of this, was that departure from Parsons or De Laval toward any
novel principle of action must call for a thorough redesign of the entire ma-
chine and a departure into unknown territory.”

As we have seen, Parsons and De Laval were pioneers in their
several spheres, but they did not block the way to further advance.
Curtis’ advance consisted in giving to the art a device which, by its
construction and mode of operation, avoided difficulties individually
incident to both Parsons’ and De Laval's turbines. Compared with
Parsons, he eliminated clearances and avoided axial thrusts; com-
pared with De Laval, he avoided the wasteful method of creating
high speed initially and neutralizing it by reducing gears. Curtis, ob-
taining low speed initially, extracted subsequently the whole working
force of the steam. As compared with both, he mechanically com-
pacted his working parts and space into smaller compass, and in his
turbine disclosed a principle applicable, as Parsons’ was, to turbines
of large size, and applicable, as De Laval’s was, to those of small
size. He gave the art a type of turbine which efficiently and for the
first time showed working results different from any theretofore dis-
closed in the turbine art. We are clear in the conclusion that his de-
vice was not the work of a mere constructor in his art, but that of a
reconstructor, who brought originality of conception, unlooked for
and unsuspected lines of action and creative novelty in the disclosures
he made. These features, coupled with his departure from beaten
paths, and the novel and useful results he obtained by methods not
before known, evidence the inventive nature of his work. We have
no hesitation in holding his patent valid unless anticipated.

In taking up that question we limit ourselves to the measure of the
scope of alleged anticipation in the prior art, contended for by one of
respondent’s experts, who said:

“The true state of the art in 1896 is that represented by Moorhouse,

Harthan, Mortier, and De Laval, plus the same developed knowledge on
which Curtis relies.”

Now there is no proof that any of these men, save De Laval, pro-
duced a practical, efficient turbine, and there is a statement by the same
. witness:

“I do not know that the machines of Harthan, Tournaire, and Moorhouse
were ever put into practical use, nor do I know if at their respective dates
the engineering knowledge as to steam flow through nozzles, etc., was ade-
juate to permit successful practical use of these machines,”

—which virtually admits they did not. A British patent, No. 144 of
1858, followed by an American one, was granted to the Harthans for
2 motive power engine to be worked either by air or steam, “whereby



INTERNATIONAL C. M. T. CO. V. WAL CRAMP & SONS SHIP, ETC., CO. 143

the expansive and reactive force of the propelling medium is brought
into play.” A study of this patent shows that the Harthans did not
purport to disclose any new principle of operation, but their device
was based on the form of their buckets and the general arrangement
of their machinery. If those features involved any new principle of
operation, the patentees neither knew nor claimed it, or, indeed, any-
thing save their peculiar bucket form, for they say:

“We are aware that rotary engines, consisting of wheels having a number
of projections formed or fitted into their peripheries and actuated by the
impingement of steam or air against such peripheral projections or chambers,
bave long been known in this country, and therefore we lay no claim to the
principle of such arrangement * * * but what we consider to be novel
and original, and therefore claim s » * {g firstly, the system or mode of
obtaining motive power by causing steam or air to impinge upon a series of
chambers with curved bottoms arranged round a wheel, at or near the per-
iphery thereof, as herein described.”

A study of the patent shows that these curved bottom chambers,
which the Harthans regarded as peculiar to their wheel, are particu-

larly described. Their device is described as made—

«s * ® with a number of peculiarly constructed projections forming
chambers somewhat similar to the buckets of an overshot water wheel.
« * * The bottom or lower part of each chamber is made of a curved
or nearly semicircular form, the curve commencing immediately at one side
of the mouth, and terminating in the same lateral line, so as to extend from
gide to side of the chamber, or in the direction of the axis of the wheel
* * * g jet or jets of steam ig or are brought to play into these spaces o1
chambers entering therein nearly at a tangent to the periphery of the wheel.
s » % The steam or air on issuing from the jet enters the spaces or
chambers on one side, impinges against and passes over surfaces of the curved
bottoms thereof, and issues out on the other side of the spaces nearly in an
opposite direction to that at which it entered, thus imparting its force to
the wheel by pressure and reaction and causing it to revolve.”

These and other references thereto show that the operative element
which characterized the Harthan turbine was the curved bottom of
their chamber, and that all other features to which allusion is made
were mere incidents! thereto. The device left no impress on the art
during the years that passed before Parsons first utilized the turbine,
and we are therefore warranted in accepting, as an explanation of its
nonuse, the statement of one of complainant’s expert witnesses, who
says:

“As to his simple impulse wheel, it is now common knowledge, and in
Harthan’s day was technical knowledge, that a jet from a converging nozzle
could not convert into kinetic form more than about 15 per cent. of the
energy potential in the steam. Hence the net efficiency of a wheel driven
thereby could not exceed 10 or 12 per cent., a quite useless figure.”

It is contended, however, that Harthan’s disclosed velocity-com-
pounding in their wheel, and in support thereof attention is called to
their language:

“Fig. 6 represents a detail of a third modification, where we propose to
employ two wheels CC’, each precisely similar to the wheel in the last de-
seribed arrangement, both of such wheels being fast on one shaft D. A
space is left between the contiguous falls of these wheels for the reception
of four or more returning chambers d, d, the bottom of which are curved in
a direction opposite to that of the bottoms of the chambers ¢, ¢, in the
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wheels. ®* * * The jet on being first introduced impinges against the
curved buttoms of the chambers in the wheel ¢, and is then diverted against
the fixed chambers d, d, whence it is again diverted onto the curved bottoms
of the chambers in the second wheel ¢, and finally passes off by the escape
pipe in the manner described.”

To the lay mind and apart from all expert speculation in the matter,
it would seem that when Harthan’s single impulse wheel was not prac-
tically efficient, a mere suggestion of employing two wheels, “each
precisely similar to the wheel in the last described arrangement,” would
tend rather to duplicate than eliminate the objections to the one. But
laying aside this simple lay view and taking up the speculative one, it
seems to us that the very most that may be said of Harthan’s is the
statement of Stodola in the 1910 edition of Die Dampfturburen, that
the— ‘

“predecessors of Curtis are John and Ezra Harthan in their English patent,
No. 144 of 1858 (Fig. 695). The use of two velocity stages in an impulse
turbine is here for the first time clearly proposed, the enlarging of the cross-

section, and, moreover, even the divisions of the drops in DPressure are par-
ticularized.”

[3] But assuming they were predecessors, wherein did they precede
Curtis? Stodola says they suggested for the first time the use of two
velocity stages in an impulse turbine. But there are some inventions
the inventive element of which consists in the conception of the novel
abstract idea as contrasted with others wherein the invention consists
in the practical means of applying what had theretofore been but a
mere abstract idea. In the former the conception of the abstract idea
necessarily involves the details of utilizing it. In the latter it does not.
Here, as Stodola says, the Harthans for the first time may have clear-
ly proposed two velocity stages in an impulse turbine, but, coupled with
the proposal were no practical, efficient means of obtaining such stages,
and tested by the common-sense truism, “By their fruits ye shall know
them,” we are unable to find in the disclosures of this patent, or by
any results flowing therefrom, anything to minimize the value of the
work of such men as Parsons, De Laval, and Curtis, who entered a
field that, inventively, was barren. Nor does it serve to minimize the
work of these men to say there was no call for high speed turbines,
and therefore the quiescence of the art from Harthans to Parsons
has no significance. ~ For it will be observed, as the current of events
narrated above shows, that when the call for turbines came Parsons
had years and years of patient pioneer work in the field of reaction
turbines following even the grant of his patent, before it was com-
mercially and successfully applied, while in the impulse field De Laval’s
work was, as we have seen, so revolutionary that his disclosure was re-
garded as an impossibility by the patent authorities. In' the face of
the expenditure of such subsequent study and effort by engineers of
all countries, to now contend that the vital features of pressure-staging
and velocity-compounding were anticipated, disclosed, and utilized by
Harthans in a fruitless patent, wherein the only characteristic claim
was for curved bottom buckets, is a contention to which we cannot
assent. On the contrary, we adopt, without here discussing the reason-
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ing and illustration thereto warranting, the contention and conclusions
of a witness for complainants, who says:

“As to Harthan's velocity compounded wheel, even if it were equipped
with a De Laval nozzle, it could not be passably efficient when built accord-
ing to Harthan’s instructions. Harthan specifies that the two wheels, and the
intermediate guides as well, are to be alike; whereas it was well known,
even in 1858, that abstraction of vis viva in successive stages can be ac-
complished efficiently only when the first, second, and third sets of vanes
are markedly dissimilar. * * * As to Harthan’s list of possible modifica-
tions, he plainly classes them of quite incidental value. All but the last we
now know to be trivial in their import. As to the last suggestion for the
connection by piping of a number of separate casings, in each of which ro-
tates an impulse wheel, through which casings the steam passes in series
from boiler to condenser, * * * we now know that such a series of
turbines would be practically inoperative. 1ts adjustments of relative pres-
sures and speeds would be such unstable equilibrium that the slightest of
the ordinary variations in actual service would put it out of commission.
= % # Tn contrast with this, Curtis’ invention, as disclosed in patent 566,-
969, lay in first defining the problem in hand as the simultaneous reduction
of wheel speeds, steam leakage, and delicacy of structure, and then in de-
scribing the combination of pressure staging with impulse action, aided by
velocity compounding as the means thereto.”

We next turn to the American patent to Moorhouse, No. 195,630, of
1877, for which same device his British patent of 1876 was granted,
which is alleged to anticipate the pressure staging of Curtis. There is
no statement in the patent as to whether Moorhouse’s principle of op-
eration was to be applied to reaction or impulse turbines, and whether
he made use of the pressure or velocity of the steam. There is no
reference anywhere to any jet, or impulsive action of steam. On the
contrary, that his turbine was operated by pressure difference, rathe
than by velocity, is indicated where he says:

“The openings in the dividing plates between the several compartmenta
are arranged so that the driving fluid, in its passage through them, operates
upon -the vanes or buckets upon the turbine wheel In the compartment into
which it is passing, and the turbine wheel is thus with a force proportioned
to the difference in pressure of the driving fluid in the two compartments.
By the novel arrangement described, the difference of pressure between each
two adjoining compartments is comparatively small, and it is thus possible
to actuate the turbine wheels and the driving shaft at a moderate speed,
which is impracticable where high pressure steam is uged to drive a single
turbine.”

He further adds:

“If steam of 96 pounds per square inch is admitted through the inlet
pipe h, the openings in the first dividing plate are of such area that its
pressure is reduced to 92 pounds in the second compartment; and in its
passage it drives the first turbine wheel with an effective pressure of 4
pounds per square inch only. In the same way it passes through all the other
compartments in succession, its pressure being reduced 4 pounds per square
inch in each, but its volume being increased proportionately by expansion.”

In the British patent Moorhouse states the drop in pressure is one
not only to the area openings, but as well to the compartment capacity,
saying—

“the openings being of such area, and the compartments of such relative
capacity, that the steam expands to a calculated extent in its passage.”.
211 F.—10 ,
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But not only does this strongly suggest that Moorhouse’s was a
reaction turbine, but in his British patent he refers to the description
he has given in language which can be predicated on a reaction, but
not on an impulse turbine, which, as we have seen, to be efficient can-
not travel at over half the speed of the impelling steam. That lan-
guage is:

“It is not necessary that the turbine wheels should be made to travel at
the same speed as the steam which actuates them, as assumed in the fore-
going description.”

It is true the language following:

“They may be made to travel at a less speed than that of the sfeam, and
very good results may be obtained when the velocity of the wheels is half
that of the steam,”

—might be applied to an impulse turbine, as contended by respondent’s
experts; but, as it is undoubtedly referable as well to the reaction
turbine of his “foregoing description,” we think it would be a strained
construction to apply the language in its juxtaposition to any other
type of turbines, and Stodola, page 83, says: '
“Moorehouse (Figs. 169 and 170) counts only upon pressure stages.”

We, therefore, conclude that whatever principle of operation Moor-

. house had in view, he threw no light on applying it to an impulse tur-
bine. And this conclusion as to impulse turbines becomes more sig-

nificant when the Moorhouse patent is considered with special refer-

ence to De Laval’s type of impulse turbine, of which type the Curtis is,

as we have seen, an improvement. For it must be conceded that what-

ever principle of pressure-staging Moorhouse disclosed, anything he

“disclosed was not applicable to the high speed impulse turbine which

De Laval produced by his nozzles where there is no pressure difference’

at the inlet and outlet ends of the moving vanes, for, prior to De
Laval, as we have seen, no one (and of course, Moorhouse) dealt, with
the then unknown condition of a pressure drop created solely in the
nozzles. And, indeed, Gentsch, who in his Dampfturburen (an author-
ity quoted by one of the respondent’s witnesses as “a well-known
member of the German Patent Office and a very high authority on
steam turbines”), while classifying Moorhouse’s turbine as an impulse
one, wholly disassociated him and other designers from the De Laval
type, saying:

“The steam which expands outside the nozzles, and which in the free jet
wheels is mostly made to perform work during the period of expansion, is
able to convert only a small portion of its pressure energy into current
epergy, so that the working of the velocity turbines hitherto discussed has
not given a satisfactory economical result. * * * A better state of things
was produced for the first time by the invention of De Laval.”

Finding, then, as we do, that the disclosures of the Moorhouse pat-
ent had no helpful bearing or practical effect on the impulse turbine
art, and supported in that conclusion by the fact that its vagueness is
such that fair-minded witnesses in this record greatly differ as to what
its disclosures really are, we are not warranted in attributing to it any
effect in the way of vitiating, or even minimizing, the work of Curtis.
‘We pass on to the Mortier article.

Al
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In 1890, Rateau,-a French savant, read before the Society of Miner-
al Industries of France, two papers on the Parsons’ turbine, which had
been lately exhibited at the Paris Exposition. In his first paper Rateau
discussed that turbine, stating its advantages and disadvantages. Sev-
eral members expressed their views upon it, following whom M. Mor-
tier stated “that this form of motor utilizes the complete expansion of
steam,” whereupon the president inquired “What advantage is gained
by using the steam in the form of velocity instead of using it in the
form of pressure?” Mortier’s subsequent remarks were evidently pre-
pared with reference to this question, and in order to gather their sig-
nificance, it is important to determine what the president’s question rais-
ed, and how it was understood by those present, and how it was acted
upon. That it meant a comparison of the worth of a reciprocating en-
gine and some turbine is clear. But what turbine? Respondent con-
tends it covered impulse turbines. We cannot accede to this view.
The question was raised by the president, not by Mortier, and, as we
have seen, was called forth by the assertion of Mortier, who was ap-
parently completely satisfied with the Parsons turbine: ‘“This motor
utilizes the complete expansion of steam.” Mortier was seeking or
suggesting no other form or type of turbine, and the president, then,
in substance, put the question as one between the Parsons turbine and
a reciprocating engine. Certainly Rateau so understood the question,
for he answers “that he intends to treat this question and to complete
his communication (which was based wholly on the Parsons turbine)
at a future meeting”; and the society so understood, for its minutes
state:

“Order of the day for the meeting of April 12, 1890: The Parsons’ Steam
Turbine.”

Moreover, Rateau’s subsequent paper was based on the question be-
tween Parsons and the reciprocating engine, opening with the state-
ment: :

“I wish to-day to enter upon some considerations, theoretical for the most
part, which will permit me to compare this new kind of motor with ordinary
steam engines and to arrive at an estimate as to the probable future in store
for it.”

As if to emphasize and limit himself to this single issue, he an-
nounces his satisfaction with the Parsons machine, saying: “New
types will undoubtedly succeed one another, and there is reason to ex-
pect within a short time the complete solution of the question already
fitly answered by the Parsons system,” and disposed of another type
(Dow’s) lately introduced, which he estimates as “* * * inferior,
from various points of view, to that of M. Parsons,” and of which
“* * *x inits present condition the system would not be of a nature
to be widely introduced in practical industry.” He then takes up the
Parsons, as the turbine basis of comparison with a reciprocating en-
gine, and states his conclusions, which need not be quoted.

The minutes then state, “Continuing the preceding communication,
M. Mortier gives the following information on the same subject.”
Without entering upon a discussion of Mortier’s statements and cal-
culations, it suffices to say that to us the inherent proofs of the pro-~
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ceedings show that they are directed to the Parsons-type, which, as we
have seen, was a reaction turbine. There was nothing in the subject
before the society to suggest the introduction or discussion of impulse
turbines. That meeting was discussing a particular reaction turbine;
it was practical and efficient; the society had seen it operate. It was
the contrast of this practical device with steam engine practice that
body was discussing. There was no necessity for discussing impulse
turbines, for no one had then produced one that was practical and ef-
ficient. And, as we have seen, no engineering basis of fact existed
prior to De Laval for any speculation as to the future of the impulse
turbine. If the striking effects of pressure-staging and velocity-com-
pounding impulse turbines, which afterwards gave them efficient work-
ing value, were then realized and disclosed by M. Mortier’s paper, he
neither claimed them in his paper, his subsequent acts were in conflict
with such a claim, and the engineering world ignorantly suffered years
to pass, and misguided efforts, in other directions, to be made in the
face of such disclosures. Indeed, if Mortier’s address be assumed to
apply to impulse turbines and to disclose Curtis’ mode of overcoming
their failings, Mortier’s subsequent acts are inconsistent with such as-
sumption. When he subsequently took up the subject of minimizing
steam speed it was not, as shown by his two French patents of 1894
and 1895, on the principle of operation now alleged to have been dis-
closed by him, to wit, the principle of eliminating such speed, but on
the principle of controlling such speed by mixing live steam with hot
water or exhaust steam. This system, which as now known resulted
in a loss of from one-half to three-quarters of available steam energy,
shows that Mortier, instead of anticipating Curtis in his disclosure, fol-
lowed in the lead of those inventors of whom Stodola said:

“The majority of the older patents showed lack of knowledge of the laws
of steam flow. One idea especially led inventors on, in spite of constant fail-
ure, to decrease the velocity of the steam by mizing it with fluids or gases.”

" [4] We next turn to the question of infringement. The disclosures
of Curtis’ patent, as we have seen, consisted, broadly stated, of pres-
. sure-staging an impulse turbine, the velocity-compounding thereof and

the abstraction, at each passage of the steam, of substantially all or

the principal part of the vis viva developed at the preceding stage.

Without discussing the proofs in detail, we may say we find these

features in the respondent’s turbines. The proofs show the proposals

made by them to the government for equipping certain vessels with
turbines and a guaranty that certain results will be obtained. We
are warranted therefrom in assuming the respondents meant to com-
ply with their representations and contract guarantees, and, in the
absence of any proof by them tending to give the court light on ex-
actly what form of turbine they are constructing, we are, under the

authorities (Peifer v. Brown [C. C.] 85 Fed. 780; Celluloid Co. v.
~Arlington Co. [C. C.] 85 Fed. 449) justified in resting on the proofs

of complainants before us. These show that the principle of opera-

tion of respondents’ turbine is distinctively impulse, that it is multi-
pressure-staged, having 32 pressure-stages, 12 stages having two ve-
locity ‘rows each, and 20 stages one row each. On the same shaft is
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mounted also a reversing multi-pressure-staged turbine having three
pressure stages with two velocity rows each, and the rest with one.
We agree with the deductions drawn by complainants, based on cal-
culations on data as to bucket speed and steam speed furnished by
complainants’ witnesses, that the abstraction of vis viva by respond-
ent’s turbines is substantially and practically complete, the unused ve-
locity amounting to 2.29 per cent. the energy, and this conclusion is
confirmed by the standard of efficiency guaranteed to the government
by the respondent under the designed full speed conditions. That
when operated under other conditions such turbines miight abstract
lesser amounts of vis viva does not free the turbine of its infringing
character. Being designedly made capable of infringement, its ca-
pacity to so infringe warrants the conclusion that it does infringe.
It is contended, however, that infringement of the Curtis patent is
not established unless there is an absolute and total abstraction of
vis viva. We find no warrant for this contention in the specification
or claims of that patent, and we find no ground in reason or ther-
modynamic practice for such extreme contention. The economies of
fuel, power, and indeed all motive mechanism, are necessarily only
approximately perfect. Waste, loss of motion and power are incident
to all mechanical, thermal, and motor operations, and the effort is to
reach substantial, practical results rather than absolute, theoretical
ones. And such substantial abstraction was the measure Curtis dis-
closed in his specification. .

“My object is to develop mechanical power from steam or other elastic
fluid under pressure by utilizing a large proportion of its vis viva in a tur-
bine, whose speed of rotation shall be low. * * * T deliver the flowing
jet to a movable element of the apparatus consisting of one or more circular
ranges of vanes forming passages through which the jet passes and in which
the direction of flow is changed, 8o as to extract its velocity wholly or large-

ly whereby the vis viva developed in mozzle or passage 18 wholly or largely
converted into mechanical rotation.”

And the same thing is embodied in several claims in the words:

“Said vanes being adapted to .abstract at each passage therethrough sub-
stantially all or the principal portion of the vis viva developed at the pre-
ceding stage.”

In the same way we find no warrant in the patent for restricting the
nozzles or passageways to the expansion pipe. We have already point-
“ ed out earlier in this opinion that the patentee stated parallel and
diverging nozzles were alternative constructions. It is contended, how-
ever, that Curtis by his definition of expansion nozzles in another ap-
plication to which this patent refers so restricted himself. But the
fact is that this definition was not originally embodied in that applica-
tion, and its subsequent introduction in such former application was
for reasons involved in that particular application. Just principles
of construction do not necessitate it, being by mere general reference
specifically applied to a patent which expressly negatived, both in spec-
ification and figures, any such restricted meaning. The partial peri-
pheral introduction of the steam has been emphasized in complainants’
testimony as a feature of marked advantage in impulse turbines, and
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whch distinguished them from the reaction type. In his specification
Curtis lays stress on this feature as one characteristic of all his pas-
sages, and as distinguished from introduction in annular form, say-
ng:

“It is the design of my present invention, as of the apparatus of my prior
application referred to, to employ at the delivery end of the nozzle and in
the working passages a ‘jet’ of steam or other elastic fluid, i. e., a practically
solid stream of fluid having an oblong form in cross-section, whose thickness
bears a considerable proportion to its width, so that its cross-sectional area
will be large compared with its perimeter as distinguished from an annular
film of elastic’ luid whose cross-sectional area is small compared with its
perimeter. By this means the frictional retardation is greatly reduced and
the efficiency is largely increased.”

It is manifest, therefore, that a turbine which while it delivers “a
fluid jet to a portion of the vanes within the first shell,” but not to
the succeeding ones, does not infringe a claim, one of the elements
of which is “intermediate passages connecting the different shells to-
gether and delivering the fluid jet to a portion of the vanes of the dif-

- ferent sets in succession.” Gauged by these general conclusions, we
find that, with the execption of the seventh and tenth, all of the
claims charged are infringed.

[5] We next turn to patent No. 595435, the first, second, third,
and fourth claims whereof are alleged to be infringed. The object
of Curtis, as stated in his application, was— .

“to produce an elastic turbine operating under conditions of high efficiency

in which variations in speed may be effected without great variations in the
efficiency of operation.”

This he accomplished by constructing and arranging the fluid pas-
sages of the turbine and their connections in such a way that the
elastic fluid may be caused to traverse the movable vanes a greater
or less number in succession. He states:

“The general plan of the elastic-fluid turbine being such as is deseribed in -
patent No. 566,969, issued to me September 1, 1896.”

The proofs show that for efficient operation the vane velocity should
be about one-half the velocity of the steam action upon the vanes
where the velocity is abstracted by a single set of vanes, and in like
proportion if the velocity is fractionally abstracted by two or more
sets of vanes, velocity compounded, and consequently, generally speak-
ing, the vane velocity should be higher the fewer the number of stages
into which the pressure drop is divided. This principle is used by
Curtis, whose device, shown in the accompanying figure 1 is so ar-
ranged that the number of stages into which the pressure drop is
divided may be varied according to the rotary speed at which it is
desired the motor should be driven, a less number of stages béing
used for higher speeds, and a greater number for lower speeds. The
wheels or sets of vanes, which are described as mounted on a com-
mon shaft, are contained in separate casings, and the steam from the
boiler is delivered to the nozzle I, to act upon the vanes in the first
casing, in which the pressure is lower than in the boiler, and from
which the steam passes by passage N through the nozzle J, in passing
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through which it expands and acquires velocity and enters the sec-
ond casing, to act upon the wheel vanes therein, and so on to the third
and fourth casings, from which the fully expanded steam is delivered
through the exhaust passage Q. Provision is made for controlling the
steam passages so that the steam may be made to have a less number
of expansion stages, this provision being shown in the foregoing
figure as afforded by the exhaust passages RST, each provided with
a shut-off valve. These passages respectively communicate with the
connecting passages NOP, between the successive stages so that, if,
for example, the valve and exhaust passage T is open, the steam will
exhaust at the end of the third stage, and the fourth stage and parts
pertaining thereto will be cut out of action. By the division of the
pressure drop into three stages, the velocity of each stage will be
increased as compared with that produced when four stages are used,
being about four-sevenths instead of one-half of the velocity due to
the total drop. Similarly, if the valve in the passage S were opened,
steam would exhaust at the end of the second stage and the velocity
in the two stages would be about five-sevenths of that due to the total
drop, and if the valve in the passage R were opened the entire pres-
sure drop would be used at a single stage, giving a steam velocity,
and consequently an efficient wheel velocity, almost double that pro-
duced when the four stages are used. It will thus be seen that what
Curtis really disclosed is simply taking and equipping with cut-off de-
vices, a multi-staged turbine of the type of the patent we have al-
ready described, and fitting it with devices whereby different cham-
bers could be operated or by-passed as desired. The particular means
employed by him are embodied in claim 6, which is not charged to be
infringed. Assuming, for present purposes, that such device is pat-
entable, and that Curtis is entitled to a monopoly of a specific device
embodying a combination of parts as will control the use of the sev-
eral chambers of a turbine, it does not follow that he is entitled to
such generic claims as are here involved, and which, if sustained, would
give him a monopoly of all turbines using controllable passages where-
by the steam is made to act upon movable vanes a greater or less
number of times in succession. In view of the recognized practices
of steam control and the special character of Curtis’ device, it would
be a perversion of patent law and principles to make this control de-
vice of his a basis for monopolizing the whole field of steam passage
control by inclusive claims such as are here involved. Accordingly,
we hold these four claims invalid.

[6] It remains to consider another question presented by the rec-
ord. The infringement complained of is referred to in paragraph 21
of the bill, which avers that defendant did, before the beginning of
the suit—

“s * » offer in writing, accompanied by plans and specifications, to make
for, and to sell to, the United States government, elastic-fluid turbines for
propelling ships—or, in other words, for marine propulsion other than auto-
mobile torpedoes—employing and containing the inventions set forth in each
and all of the several letters patent; that the offer so made by the defend-

ant has been accepted by the United States government; that the defend-
ant is at present under contract to make such infringing elastic-fluid tur-
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bines; that the work of construction of such infringing turbines is now be-
ing proceeded with by said defendant within the eastern district of Pennsyl-
vania, and elsewhere in the United States, for the purpose of furnishing the
.same to the United States government under the said contract; that all of
said acts and doings by the defendant have been and are without license or
allowance, and against the will of your orators, and in violation of their
rights; and that the defendant is threatening to carry on its aforesaid acts
to a large extent in violation and infringement of the rights and privileges
of your orators, and to their great and irreparable loss and injury,” etec.

Accordingly, paragraph 23 prays defendant may be decreed to ac-
count and pay over all such gains and profits as have accrued or
may accrue “by reason of any such infringement,” and also account
for and pay over all damages sustained or to be sustained “by the said
unlawful acts”; and a perpetual injunction is prayed to restrain the
defendant from ‘“directly or indirectly making, constructing, using,
vending, delivering, working, or putting into operation or use, or in
anywise counterfeiting or imitating, the said several inventions, or in
any elastic fluid turbines made in accordance therewith, or like or
similar to those which the defendant has contracted to make for the
United States government in infringement of the said several letters
patent,” etc.

It is also prayed— .

“that any elastic-fluid turbines or parts thereof infringing any or all of
the said several letters patent mentioned, and which may be in the posses-

sion of the defendant, shall be destroyed, or delivered up to your orators or
an officer of this court to be so destroyed.”

The bill also prayed formally for a preliminary injunction, but no
motion was made for this relief. Since the litigation began, the two
torpedo boat destroyers referred to have been finished and delivered to
the government, and’ the plaintiffs do not now ask that the decree
shall in any wise be directed against these vessels, or against the gov-
ernment in respect thereof. The bill contains-no averment that the
defendant is building or threatening to build infringing turbines for
commercial use; only certain ships of war are involved in the suit;
and, for reasons to be briefly stated, we are of opinion that no in-
junction should now be granted. We do not agree that the court
below should have dismissed the bill for want of jurisdiction. Neither
the United States nor ope of its officers is a party defendant, but the
suit is brought solely against a private corporation that had contracted
to do certain public work.

The bill was filed in 1909, and we think there was then no doubt
that the court below had the right to entertain it. It had been much
debated, and had been variously determined, how far an injunction
might interfere with the acts of government officers, who in their
official capacity were infringing or were threatening to infringe the
rights of patentees. The Supreme Court had refused to permit a
plaintiff to interfere with property owned by the government and in
its actual possession, but no such decision had ever been made con-
cerning property that was still in the course of preparation for public
use by a contractor with the government. The facts in Dashiell v.
Grosvenor, 13 C. C. A. 593, 66 Fed. 334, 27 L. R. A. 67, present this
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situation as nearly as any other case, and ‘it may .be worthy of note
that the Supreme Court took jurisdiction of that dispute on the mer-
its, and decided the question of infringement. On the face of such
a bill as is now presented, the controversy is primarily between in-
dividuals, and no reason is perceived why the equitable jurisdiction
of a court does not attach. There may be sufficient reasons of public
policy to induce the refusal of relief by injunction, either at a pre-
liminary stage or after final hearing; but this is a separate question,
distinct from the principal matters of dispute, and does not operate
retroactively to take away the power of the court to hear and deter-
mine the controversy on its merits. The relief to which a plaintiff
would ordinarily be entitled in a suit between individuals may be
denied in a particular case for special reasons, as it may be denied
where no question of public policy can possibly arise; but, we re-
peat, this of itself does not oust the court of its equitable jurisdiction
to hear and decide the suit.

But since the suit was brought, the act of 1910 has been passed,
and has been interpreted by the Supreme Court in the recent case of
Crozier v. Krupp, 224 U. S. 290, 32 Sup. Ct. 488, 56 L. Ed. 771. This
statute, we think, furnishes a practical solution of the questions aris-
ing upon this branch of the case. Even if the plaintiffs did not dis-
claim the desire to interfere with the government’s possession of the
vessels, there is no longer any ground upon which a final injunction
can be properly rested, even in a suit against a contractor with the
government, where the dispute concerns such property as vessels of
war. If the United States has infringed, or shall hereafter infringe,
the patents that we have been considering, the act of 1910 permits the
plaintiffs to sue in the Court of Claims. -Crozier v. Krupp, supra.
And if the defendant shall undertake to infringe hereafter by making
offending turbines for commercial use, relief can be obtained by an-
other suit.

The plaintiffs are entitled to a decree sustaining patent No. 566,969
so far as indicated in the foregoing opinion, and ordering an account,
but an injunction will be deriied. Accordingly, the decree entered in
the District Court is now reversed, with the costs of this court, and
the case is remanded, with instructions to enter a decree in accordance
with this opinion. We leave the question of costs in the District
Court to be disposed of by that tribunal.
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ELECTRIC STORAGE BATTERY CO. v. PHILADELPHIA STORAGE
BATTERY CO.

(District Court, E, D. Pennsylvania. January 27, 1914.)
No. T41.

1. PATENTS (§ 311*)—SUITS FOR INFRINGEMENT—SPECIAL DEFENSES.

Under Rev. St. § 4920 (U. 8. Comp. St. 1901, p. 3394), which provides
that the defendant, in a suit for infringement, may, on 30 days’ notice,
prove certain special defenses under the general issue, or may plead such
defenses and give proof thereof under like notice in the answer, such de-
fenses not pleaded, and in the absence of the required notice will not be
considered if objection is made, or where there is nothing to indicate that
complainant has waived his right to notice.

[Ed. Note—For other cases, see Patents, Cent. Dig. §§ 541, 542; Dec.
Dig. § 311.*] .

2. PATENTS (§ 328%)—VALIDITY AND INFRINGEMENT—STORAGE BATTERY.

The Dodge patent, No. 1,000,330, for improvements in secondary or stor-
age batteries, consisting of a wood separator, which has previously been
treated as described in the specification, to deprive it of such of its con-
stituents as would deleteriously attack lead when subjected to electro-
Iytic action, while leaving those constituents which beneficially affect a
negative pole plate, was not anticipated, discloses patentable invention,
and is valid, also held infringed.

3. PATENTS (§ 62*) — EVIDENCE OF ANTICIPATION — MEASURE oF PROOF RE-
QUIRED.

When an unpatented device, the existence and use of which are proven
only by oral testimony, is set up as a complete anticipation of a patent,
the proof sustaining it must be clear, satisfactory, and beyond reasonable
doubt.

[Ed. Note.—For other cases, see Patents, Cent. Dig. § 78; Dec. Dig.
§ 62.7]

In Equity. Suit by the Electric Storage Battery Company against
the Philadelphia Storage Battery Company. On final hearing. Decree
for complainant.

Augustus B. Stoughton, of Philadelphia, Pa., for plaintiff.
Cyrus N. Anderson, of Philadelphia, Pa., for defendant.

THOMPSON, District Judge. This suit is based upon the alleged
infringement by the defendant of a patent to Norman Dodge, assignor
to the Electric Storage Battery Company of Philadelphia, No. 1,000,
330, for improvements in secondary or storage batteries. The appli-
cation was filed June 9, 1904, and the patent issued August 8, 1911.
As set out in the specification .

“The object of the invention is to provide a satisfactory and efficient wood

separator and to provide for treating the same in such a way as to make it
practically successful in its application to lead storage bz}tteries."

‘The single claim in the patent calls for:

“A storage battery separator consisting of a sheet of fine grain wood having
its natural structure and containing its cellulose and fibrous constituents and
constituting a diaphragm impervious to battery sediment and primarily depriv-
ed of such of its constituents as would deleteriously attack lead when subjected

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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to electrolytic action and retalning such of its constituents as beneficlally af-
fect a negative pole plate.”

Referring in the specification to the term “such of its constituents
as would deleteriously attack lead,” the specification recites:
- “The wood separator which is adapted to constitute a diaphragm impervi-
ous to battery sediment is primarily deprived of such of its constituents and
wood acids as would in the operation of a battery attack lead. Acetic acid
is a type of the wood acids referred to, and if the latter were present they
would in the operation of the battery either attack the positive lead pole
plate, causing its disintegration, or perhaps by oxidation escape without do-
ing injury, but the only successful course is to primarily deprive the wood
of such acids.”

The specification then describes two ways for the accomplishment
of the result: First, the wood is soaked in a sulphuric acid water solu-
tion of, for example, 1.2 specific gravity at normal temperature for
two days, more or less; and, second, the wood is soaked in an alka-
line solution, such as a 3 per cent. solution of caustic potash, at normal
temperature, for about 24 hours. Subsequently the wood is washed
as in running water for 48 hours, more or less.

Referring to the lafiguage in the claim “such of its constituents as
beneficially affect a negative pole plate,” the specification recites:

“Although the wood is by the described treatment deprived of certain of
its constituents, still it retains others of its constituents, some or all of which
beneficially affect the operation of the battery, more particularly in respect:
to the capacity and life of the negative pole plates.”

Referring to the “fine grain wood” mentioned in the claim, the speci-
fication mentions bass, birch, cherry, white pine, poplar, and Oregon
pine as types of such wood. ‘

 The defense set up in the answer is that the patent is invalid for lack
of patentable novelty on account of the prior art, for lack of patentable
subject-matter, in that the patented separators were known and used
in the prior art, and for want of invention. The answer denies in-
fringement.

To establish the defenses set up in the answer, the defendant has
introduced evidence consisting of prior patents, printed publications
of the complainant, in which it is alleged the subject-matter of the
patent is described, evidence of prior knowledge and use by employés
of the Helios-Upton Company and its officers and customers, and prior
knowledge and use by complainant and its employés and by other cor-
porations.

[1] Before discussing the construction of the patent, two of the de-
fenses discussed in the defendant’s brief and at the argument and
arising under section 4920, Rev. St. (U. S. Comp. St. 1901, p. 3394),
will be considered. They are stated in the defendant’s brief as fol-
lows: ) .

(1) Invalidity in that, for the purpose of deceiving the public, the
description and specification filed by the patentee in the Patent Office
was made to contain less than the whole truth relative to his invention
or discovery.

(2) Invalidity in that, for the purpose of deceiving the public, the
description and specification filed by the patentee in the Patent Office
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was made to contain more than is necessary to produce the desired ef-
fect.

Section 4920 provides that these defenses, inter alia, may be proved
at the trial as special matter, where the defendant has given notice in
writing to the plaintiff or his attorney 30 days before trial. The final
paragraph of the section provides:

“And the like defenses may be pleaded in any suit in equity for relief against

an alleged infringement; and proofs of the same may be given upon like no-
tice in the answer of the defendant, and with the like effect.”

The defendant did not plead either defense. :

These statutory defenses are based upon the purpose of deceiving
the public. No testimony was introduced by the defendant to sustain
either defense or to show that there was any purpose on the part of
the complainant or patentee of deceiving the public. The purpose of
section 4920 is to give the complainant notice of what he is to meet at
the trial. If, without such notice, evidence is introduced at the trial or
during the taking of testimony to support a statutory defense not plead-
ed, such evidence will be stricken out and not considered by the court,
if proper objection is made. While evidence of matters of special
defense not pleaded in the answer will be considered, where relevant, if
the evidence relating thereto has not been objected to at the time of
the hearing upon the ground of waiver of notice, I think it is not with- -
in the purpose or spirit of section 4920 to consider, at final hearing,
defenses of this nature without notice, where there is nothing to indi-
cate that the complainant has not waived its right to notice. T'he con-
sideration of the case will therefore be confined to the defenses set up
in the answer upon proper statutory notice, or otherwise raised by the
pleadings.

[2] As stated by defendant’s witness Paige:

“The problem presented in the patent in suit is to deprive a plece of wood

of acetic acid or the constituents of the wood from which acetic acid may be
formed.”

It will be seen that this statement does not cover the whole problem.

Under the claim of the patent, we find that it consists of a sheet of
fine grain wood,

(a) Having its natural structure, and

(b) Containing its cellulose and fibrous constituents, and

(c) Constituting a diaphragm impervious to battery sediment, and

(d) Primarily deprived of such of its constituents as would delete-
riously attack lead when subjected to electrolytic action, and

(e) Retaining such of its constituents as beneficially affect a negative
pole plate.

It is conceded that wooden separators in secondary batteries are not
new. They had been in general use, perforated, or impervious to bat-
tery sediment, for a length of time considerably more than two years
prior to the filing of the application for the patent. The difficuity in
the use of wooden separators consisted principally in the action of the
sulphuric acid or electrolyte upon the incrusting substance of the wood,
known as lignone, the effect of which is the formation of acetic acid,
which attacks the positive plates of the battery and destroys its effi-
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ciency. The object of the defendant’s patent is to produce a separator
impervious to battery sediment (thus avoiding short circuiting), from
which such of its constituents (to wit, constituents forming acetic acid)
as deleteriously attack the lead are primarily removed (that is, removed
prior to the use of the separator in the battery). It appears to be con-
ceded by both parties that, after a portion of the substance producing
acetic acid is removed, the retention in the separator of the remaining
portion is beneficial to the negative pole plates of the battery. The
patentee, accordingly claims a separator primarily treated in such man-
ner as to deprive the wood of such of its constituents as would delete-
riously attack lead (in the positive pole plate), retaining, however, such
of its constituents as beneficially affect the negative pole plate. It is
obvious, from an examination of the specification and from the testi-
mony of the complainant’s witnesses, that the treatment of the wood
in sulphuric acid, followed by rinsing in water, or by the other method
described, treatment in an alkaline solution, as caustic potash or caustic
soda, followed by rinsing in water, does have the effect of taking qut
of the wood a part of the constituents which form acetic acid, and that,
unless the wood is so treated, the acetic acid which is formed by the
action of the electrolyte fluid deleteriously attacks the positive pole
plate by disintegrating the lead. It is undisputed that by the method
of treatment described in the specification not all of the constituents
which would form acetic acid, which in turn would deleteriously attack
lead, are removed from the complainant’s separator, and it is establish-
ed by the evidence that the alleged infringing separator of the defend-
ant also, by the treatment to which it is subjected, is not deprived of
all of the constituents which would form acetic acid and which in turn
would deleteriously attack lead. The defendant, therefore, contends
that the method of treatment to which complainant subjects its sepa-
rators, although in accordance with the method described in the specifi-
cation of the patent, except in the fact that caustic soda is the alkaline
solvent used instead of caustic potash, is not within the claim of the
patent, inasmuch as the claim is based upon the separator being “pri-
marily deprived of such of its constituents as would deleteriously at-
tack lead when subjected to electrolytic action.” It is contended by
the defendant that, inasmuch as acetic acid is admittedly the derivative
of the constituents of the wood which deleteriously attacks lead, unless
all of such constituents are removed from the wood primarily (that is
to say, before emersion in the electrolyte and use in the battery), the
complainant’s separator is not within the claim of the patent. In this
attempted construction, I think sight is lost of the connection of the
words of the claim “when subjected to electrolytic action.” There is
ample proof in the testimony of both the defendant’s and complain-
ant’s witnesses that, if the wooden separators before treatment are
placed in secondary storage batteries and subjected to electrolytic ac-
tion, the deleterious effect of the acetic acid derived from the wood is
apgarent and results in the disintegration of the positive pole plate.
When, however, the wooden sheet or separator has been treated as de-
scribed in the specification and is placed in the electrolyte fluid of the
battery, although a part of the constituents of the wood which form
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acetic acid are present and are acted upon by the sulphuric acid in the
battery, they are apparently broken up into other forms, which are not
deleterious to lead when subjected to electrolytic action, and the lead
of the positive pole plates is not deleteriously affected by action upon
it of such remaining constituents.

It therefore appears that the wooden separator, although it contains
a part of the same class of constituents which have been removed, has
been deprived of and does not contain such of its constituents as would
deleteriously attack lead when subjected to electrolytic action. There
1s no testimony on the part of either the complainant or the defendant
explaining why depriving the wood of only a part of its constituents
which would form acetic acid renders the remaining part of those con-
stituents harmless to lead when subjected to electrolytic action. Hav-
ing proved the fact, it is not incumbent upon the complainant to show
why nor how the effect is produced. It has shown by the discovery
or invention that it is produced, and what it has shown, I think, clearly
brings its separator, treated by the methods described in the specifica-
tion, within the claim of the patent as being primarily deprived of such
of its constituents as would deleteriously attack lead when subjected
to electrolytic action. The defendant urges that the patent is invalid,
owing to the fact that the final paragraph of the claim of the patent,
“and retaining such of its constituents as beneficially affect a negative
pole plate,” constitutes an amendment which was not contained in the
claim as originally filed. As stated in the specification

“Although the wood is by the described treatment deprived of certain of
its constituents, still it retains others of its constituents, some or all of which

beneficially affect the operation of ‘the battery, more particularly in respect
to the capacity and life of the negative pole plates.”

No witness was called on behalf of the complainant who had knowl-
edge or could explain what constituents of the wood, different from
those forming acetic acid, remained which exercised the beneficial ef-
fect described and claimed. It is claimed by the defendant, and the
claim is borne out by inspection of the file wrapper, that the original
application for the patent in suit did not describe or even suggest a
separator “retaining such of its constituents as beneficially affect a
negative pole plate.” The insertion of this language in the claim is
not, I think, such a change in the application as to invalidate the patent
under the rule that an applicant for a patent may not, by amendment,
insert in his original application new matter constituting a different
invention, and thus, after his application has been long pending, ob-
tain a patent for an invention made by others after the filing of the
application. The insertion of the clause in question in the claim does
not add to or take anything from the complainant’s separator. There
is nothing in this language to change the structure nor to alter, in any
respect, the treatment of the wooden sheet. It is claimed by the com-
plainant’s witnesses and corroborated by those of the defendant that
there are ingredients in wood which have a beneficial effect upon the
negative pole plate of the battery, increasing its life and capacity. Nei-
ther set of witnesses has with certainty explained what the beneficial
constituents are, and I think it may be safely stated that they do not
know. According to complainant’s witnesses, the fact has.been demon-
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strated, however, that there is such beneficial effect in wood, as the
beneficial effect has been obtained by placing in a battery sawdust or
shavings of wood, and the conclusion may therefore be drawn that the
beneficial action is not caused by the use of the wood as a diaphragm
but caused by some unknown chemical constituent. It is claimed by
the complainant and conceded by the defendant that such constituents
as are beneficial remain in the wood after the treatment, which re-
moves, to the extent obtained by the process, the constituents deleteri-
ous to lead, described in the complainant’s patent. That wood has
these beneficial properties was known prior to the complainant’s in-
vention; that they remain in the wood is an incident of the treatment,
but the clause does not broaden the effect of the claim. It may well be
construed as meaning that, while the wood, by being subjected to the
treatment, is primarily deprived of its harmful constituents, it is not
thereby deprived of such of its constituents, which were present be-
fore the treatment, as beneficially affect a negative pole plate, but that
as to such constituents the wood remains the same as before the treat-
ment. This is not a claim of anything new but is merely descriptive
of one of the unchanged properties of the wood in respect of its bene-
ficial constituents after the treatment has deprived it of its harmful
constituents. .

The complainant, having offered his patent in evidence, is, by the
well-known rules of law in relation to patents, entitled to the presump-
tions that the patent is valid; that the device described and claimed is
patentable generally; and that the patentee was the original and first
inventor of what is described and ¢laimed. The evidence offered to
overcome these presumptions will next be considered.

. As to the prior patents which disclose inventions for reducing wood
to pulp by the use of dilute sulphuric acid or alkali, I think they may be
dismissed as being irrelevant in defense for the reason that in none of
them was there any use of these processes to adapt the wood so
treated to making a separator such as is disclosed by the complainant’s
patent. That caustic soda, caustic potash, or sulphuric acid would
have the effect of disintegrating some of the constituents of the wood
was well known, but such process as forming part of a treatment to
primarily remove the constituents, which would deleteriously attack
lead when subjected to electrolytic action in a storage battery, had not
been applied in any of such patents. Moreover, the wood, by the pro-
cesses in these patents, had lost its natural structure, and there is
nothing to identify it with the patent in suit, except that acid or alkali
solutions of various degrees of strength are used in connection with
various mechanical processes in reducing the wood to pulp. Other pat-
ents were offered in evidence relating to storage batteries and describ-
ing separators of various sorts of natural wood. None of tliese patents
describe a process of treatment of wood separators nor describe a wood
separator having the essential characteristics of that treated by the
process described in complainant’s patent, and which accord with its
claim. As tersely stated by complainant’s counsel, the patent in suit
does not claim any process, but describes a process consisting in two
steps: First, soaking wood separators in a mild acid or alkali solution
(of not exceeding 100 degrees Fahrenheit); and, second, washing the
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separators so soaked, as with running water, for the purpose of making
a wood separator characterized by the fact that it must be kept wet
and by the fact that it is efficient and practical in use and retains all
the excellence, chemical, structural, and physical, of wood, but is pri-
marily deprived of constituents which after chemical change, and when
subjected to electrolytic action in the use of the battery, would attack
and disintegrate the lead of the positive pole plates.

We find, in the patents offered to prove anticipation, natural wood
treated in various ways to prevent warping, from which, however, the
deleterious constituents have not been extracted; natural wood struc-
turally reduced to a fiber or pulp or an impalpable mass, which there-
fore do not come within the terms of the patent in that the wood does
not retain its natural structure; wood kiln-dried to reduce its internal
resistance to the passage through it of the electric current, the wood
not being deprived thereby primarily of its harmful constituents; wood
boards saturated with concentrated sulphuric acid, which do not antici-
pate the patent in that the wood is not washed, as in running water, for
the purpose of removing the sulphuric acid and the acids formed from
the constituents of the wood; Yucca palm wood, boiled to remove
starch and non-fibrous portions, which, it appears, is not impervious to
battery sediment. It does not appear that any of the patents offered to
show prior art produced a separator having the advantages of com-
plainant’s separator, nor do they show a separator treated as in the
patent in suit. It does appear, by publications of the complainant of-
fered in evidence by the defendant, that efforts were being made more
than two years prior to the application for the Dodge patent by the
complainant and by its customers under its direction to perfect a pro-
cess by which a wooden separator could be used without the well-rec-
ognized injurious effect upon the lead in the positive pole plate. That
these attempts were not successful is apparent from the instructions
issued by the complainant and the correspondence offered in evidence.
The evidence of the use of complainant’s wooden separators by the
New York Electric Vehicle Transportation Company and the manu-
facture by the Helios-Upton Company of wooden separators is not
sufficiently clear and definite, in my opinion, to establish the fact that
the separators in either instance embodied the invention covered by the
claims of the patent in suit. It is apparent from the record that a
practical, efficient, and commercially successful wooden separator,
which would obviate the “wood trouble” so well known in the art, was
being persistently sought after, and that the complainant, among oth-
ers, was experimenting with the end in view of solving the problem.
It is apparent that it was solved by the Dodge patent, and that that
patent has been a commercial success. _

The defendant claims that, even if the patent is valid, it has not in-
fringed, because in the process described in the patent the wood is
soaked in a sulphuric acid water solution or in an alkaline solution,
such as a 3 per cent. of caustic potash, and the defendant does not
soak its separators in either of the solutions specifically mentioned, but,
while it uses an alkaline solution, it uses caustic soda which is not
mentioned in the patent. It is apparent from an examination of the
specification that caustic potash is mentioned as an example of an al-
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kaline solution which may be used. It is shown by the evidence that
each of these substances, caustic potash or caustic soda, will extract
from the wood the lignone, which is the constituent containing acetic
acid. Caustic potash is more expensive than caustic soda, and a strong-
er solution of it must be used, but caustic soda is included within the
term “alkaline solution,” and is clearly an equivalent of caustic potash
for the purpose for which the alkaline solution is used, so that the mere
substitution of one equivalent for another is immaterial, either in its
use by the complainant or by the defendant.

[3] When an unpatented device, the existence and use of which are
proven only by oral testimony, is set up as a complete anticipation of
a patent, the proof sustaining it must be clear, satisfactory, and be-
yond a reasonable doubt. The Barbed Wire Patent, 143 U. S. 275, 12
Sup. Ct. 443, 450, 36 L. Ed. 154. As the court said in that case:

‘““The doctrine was laid down by this court in Coffin v. Ogden, 18 Wall. 120,
124 [21 L. Ed. 821], that ‘the burden of proof rests upon him f{the defendant].
and every reasonable doubt should be resolved against him. If the thing
were embryotic or inchoate, if it rested in speculation or experiment, if
the process pursued for its development had failed to reach the point of con-
summation, it cannot avail to defeat a patent founded upon a discovery or in-
vention which was completed, while in the other case there was only progress,
however near that progress may have approximated to the end in view.
This case was subsequently cited with approval in Cantrell v. Wallick, 117
U. S. 689, 696 [6 Sup. Ct. 970, 29 L. Ed. 1017), and its principle has been
repeatedly acted upon in the different circuits. Hitchcock v. Tremaine, 9
Blatchf. 550 [Fed. Cas. No. 6,540]; Parham v. American Button-Hole Machine
Co., 4 Fish. 468 [Fed. Cas. No. 10,713]; American Bell Telephone Co. v. Peo-
ple’s Telephone Co. [C. C.] 22 Fed. 309.”

From the whole record, my conclusion is that the defendant has not
sustained the burden of proof to overthrow the presumption of the va-
lidity of complainant’s patent, and that the patent is good and valid in
law, and the defendant has infringed, as alleged in the bill.

A decree for an injunction and accounting may be entered.

ILLINOIS SURETY CO:. v. CITY OF GALION et al
(Distriet Court, N. D. Ohio, E. D. May 25, 1913.)
No. 130. -

SUBROGATION (§ 8*)—SURETY—FUNDS OF MUNICIPALITY—RIGHTS OF ASSIGNEE.
A construction company, having a contract to build a sewage disposal’
plant for a city, in order to obtain funds, having given a bond with com-
plainant as surety, contracted with a bank that it should furnish labor
and materials for the work and receive estimates due from time to time,
to apply on its indebtedness to the bank, which was a creditor of the
company at the time of the transaction. FHeld, that the relation of the
construction company and the bank was that of debtor and creditor only,
and that the equities of the surety under its right of subrogation to the
rights of the contractor were superior to those of the bank, so that the
bank was only entitled to such part of a final payment under the contract

*For other caser see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes
211 F.—11
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as remained after payment of all claims for material and labor arising
under the contract.

[Ed. Note.—For other cases, see Subrogation, Cent. Dig. § 19; Dec. Dig.
§ 8.+]

tn Equity. Suit by the Illinois Surety Company against the City -
of Galion and others. Decree for complainant.

J. H. Wenneman, of Cleveland, Ohio, and A. J. Hopkins, of Chi-
cago, I, for complainant.

Carl Gugler, City Sol, and W. J. Geer, both of Galion, Ohio, for
defendants.

DAY, District Judge. It appears that the city of Galion, desiring to
construct a sewage disposal plant, went through the usual procedure
required by law, and finally let the contract to the United States Con-
struction Company. This contract was secured by a bond upon which
the complainant, the Illinois Surety Company, was surety. The bond
was signed by the surety company on the 28th day of May, 1910, and
it provided, among other things, that the construction company should
pay all just and legal claims for labor performed upon, and for ma-
terials and supplies furnished for, the work specified in the contract
calling for the construction of the sewage disposal plant.

About this time the construction company was a debtor of the First
National Bank of Galion. It desired further credit, which was at first
refused ; but later the bank entered into a contract with the construc-
tion company on the 3d day of December, 1910. The bank notified
the surety company of the condition of affairs’and of the entering
into this contract, but received no response from the surety company.
Under this contract between the bank and the construction company
the bank agreed to furnish labor and material for the sewage disposal
job, and to receive the estimates due from time to time from the city
of Galion to apply on the indebtedness of the United States Construc-
tion Company to the bank, which was a debtor of the bank at the time
of this transaction.

The amount of the final estimate has been paid by the city into the
registry of this court, and the questions which arise are on the distribu-
tion of this fund. The bank claims that it is entitled to have this
money belonging to the city paid to it, that it is entitled to have its
claims paid either by the contractor or by his bondsman, and that, by
virtue of having paid for work and labor, it is subrogated to all the -
rights of the original creditors. The surety company claims that this
fund is in equity subject to the payment of any unpaid material and
labor claims that went into the construction of the sewage disposal
plant, and that its equities are superior to the bank’s equities.

It is conceded by counsel for the bank that if the testimony in this
case establishes the rélationship of debtor and creditor, as between the
First National Bank and the United States Construction Company,
that it would be entitled to nothing more out of the fund now in court
than the surplus left after paying all the other claims for labor and
material which are yet unpaid. The cashier of the bank testified that

sFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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all of the money paid by the bank was paid under the contract that it
had with the United States Construction Company.

When these various claims for labor and materials were paid, a
paper introduced as Exhibit 4 was taken from the laborers or mate-
rialmen by the bank. It is claimed, on behalf of the bank, that it
was an equitable assignment of the claim so paid. Without going into
a detailed enumeration of the authorities, I am of the opinion that this
did not constitute an assignment. It appears to me that, bearing in
mind the situation of the parties, their relations with one another, and
the necessities of the situation, the contract between the bank and the
construction company was an agreement on the part of the bank to
furnish to the construction company money to finance the contract, for
which the construction company was to execute evidence of indebted-
ness to the bank. This transaction created the relation of debtor and
creditor between the bank and the construction company for all the
claims that have been paid. .

The equity of the surety company is superior to that of the bank
advancing this money to the contractor, and the surety company is
subrogated to the rights of the contractor, but the bank is not. Hen-
ningsen v. United States Fidelity & Guaranty Co., 208 U. S. 404, 28
Sup. Ct. 389, 52 L. Ed. 547; Prairie State Bank v. United States, 164
U. 8. 227, 17 Sup. Ct. 142, 41 L. Ed. 412; Hardaway v. National
Surety Company, 150 Fed. 465, 80 C. C. A. 283: United States v.
Rundle, 107 Fed. 227, 46 C. C. A. 251, 52 I.. R. A. 505. It was the
business of this bank to loan money, and not, as a national bank, to
supply labor and material, to a contractor.

I am of the opinion that the fund now in court is subject to the pay-
ment of all unpaid labor and material claims that went into the work
of construction of the sewage disposal plant at Galion, and that the
complainant has a right in equity to see that this money, which has
been paid into court, should be applied to the liquidation of all claims
for material and labor that have arisen under the contract in question,
and that the bank is not entitled to anything more out of the fund in
court than such rights as it might properly assert to the surplus re-
maining after all the other claims have been paid.

A decree may be entered in conformity to this memorandum,

In re GOLDSTEIN et al,
(District Court, E. D. New York. February 6, 1914.)

ALIENS (§ 68%)—NATURALIZATION PROCEEDINGS—LIMITATION.

Under the Naturalization Law (Act June 29, 1906, ¢. 3592, § 4, 84 Stat.
596 [U. 8. Comp. St. Supp. 1911, p. 529]), providing that to be admitted
to citizenship an alien shall declare on oath his intention of becoming a
citizen at least two years prior to his admission, provided that no alien
who in conformity with the law In force at the date of his declaration
has declared such intention shall be required to renew such declaration,
and not less than two years or more than seven years after he has made

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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such declaration of intention shall make and file a petition in writing for
admission to citizenship, signed in his own handwriting, provided that if
he has filed his declaration before the passage of that act he shall not be
required to sign it in his own handwriting, where aliens who had filed
their declaration of intention to become citizens prior to the taking effect
of that act for more than seven years after its taking effect filed no ap-
plication for admission to citizenship, they could not be admitted without
a new declaration of intention, since the petition can be made only under
that law, and while the old declaration, if used in time, avoids the neces-
ity for a new declaration, it has no greater effect or wider use than a
declaration under the new law.

[Ed. Note—For other cases, see Aliens, Cent. Dig. §§ 138-145; Dec. Dig.
§ 68.*] . :

Applications by David Goldstein, Andrea De Concilio, Ignazio
Malato, and Paul Strecker, respectively, for admission to citizenship.
Applications denied, and petitions dismissed. :

Applicants in pro. per.
William J. Youngs, U. S. Atty., and Reuben Wilson, Asst. U. S.
Atty., both of Brooklyn, N. Y., opposed. '

CHATFIELD, District Judge. The above-named applicants.gb—
tained what are known as “first papers,” that is, filed their declaration
of intention to become citizens and to renounce allegiance to their
former sovereign, prior to the 28th day of September, 1906, upon
which day the present naturalization law (34 Stat. at Large, 596) went
into effect. ‘

This law provides in section 4:

_ “That an alien may be admitted to become a citizen of the United States
in the following manner and not otherwise. First. He shall declare on oath
before the eclerk of any court authorized by this act to naturalize aliens, or
his authorized deputy, in the district in which such alien resides, two years
at least prior to his admission, and after he has reached the age of eighteen
years,” ete. “Provided, however, that no alien who, in conformity with the
law in force at the date of his declaration, has declared his intention to
become a citizen of the United States shall be required to renew such
declaration. * * * Second. Not less than two years nor more than seven
years after he has made such declaration of intention he shall make and file,
in duplicate, a petition in writing, signed by the applicant in his own hand-
writing,” ete. “Provided, that if he has filed his declaration before the
passage of this act he shall not be required to sign the petition in his own
handwriting.”

Each of the applicants above named filed his petition under the sec-
ond paragraph just quoted, more than two years after the making of
the declaration of intention under the former law, but more than seven
years after the filing of his declaration, and also more than seven years
after the day on which the present law went into effect.

The government contends that the law allows the use of the old
declaration of intention (which did not contain statements as to all
the matters required in the present form) only in place of and to the
extent to which a new declaration could be available under the present
statute. It is evident that no petition for final hearing can be made ex-
cept under the provisions of the present law. An applicant who had

sFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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filed one of the old declarations could use that at once, and hence could
avoid waiting two years after filing a new declaration, but must still
use the old form of declaration as a basis for his compliance with the
present law in other respects. This satisfies the requirement that no
new declaration will be needed in addition to the old one; but does not
mean that the qld paper is of any greater effect, or has any wider use,
than the new one.

The provision that no new declaration is needed, and that the old
declaration may be used, is followed by the provision that “such dec-
laration” must be used within seven years. These words “such dec-
laration” expressly include the declarations of that class of applicants
who need not sign their name because they have declarations made be-
fore the passage of this act.

The beginning of the period of seven years in such cases cannot be
postponed beyond the date when the law made all old declarations in
effect as if taken out on or dated from the day when the new law went
in force. From that date all declarations capable of use under the néew
law are covered by a seven-year statute of limitations.

The Congress might have provided that a new declaration be taken
out by all applicants, or the law might have been made to read that
no naturalization at all should be possible, and thus repeal the previous
statute in toto.

This was evidently felt to be undesirable, and the present act was
designed to provide for and protect those who already had first papers.
But no intention on the part of Congress is indicated to vary the limi-
tation of time after which a new statement of intention will be re-
quired as a prerequisite from any ‘applicant for final papers.

If application has been made within seven years and denied, the
statute of limitations may have been extended in such cases as the court
might feel should be reopened, upon payment of a new fee and the
filing of a new petition for final papers; but, if no application of any
sort was made for seven years, it would seem that the right to use the
old papers has been lost.

The decision of the District Court for the Southern District of New
York, In the Matter of Charles Yunghauss, 210 Fed. 545, decided °
January 26, 1914, seems to be correct in every way, and uniformity of
ruling 1s thus secured.

The applications will be denied, and the petitions dismissed.

LOWE et al. v. SWINEHART TIRE & RUBBER CO.
(District Court, 8. D. New York. February 18, 1914.)

1. ATTACHMENT (§ 251*)—CONCLUSIVENESS OF ADJUDICATION.

The dissolution of an attachment on motion is not a final adjudication
of any fact in the action, even though it depends upon a proviskonal in-
quiry into the merits, and involves consideration of matters which would
afterwards arise upon the trial. :

[Ed. Note.—For other cases, see Attachment, Cent. Dig. §§ 890-892, 896,
898; Dec. Dig. § 251.%]

sFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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2. CoRPORATIONS (§ 669*)—F0REIGN CORPORATION—ACTION—SPECIAL APPEAR-
ANCE, .
Where defendant, a foreign corporation, appeared specially and procured
the vacation of an attachment on the ground that the attachment papers
did not state a cause of action, it was not thereby precluded from moving
to dismiss, the complaint on the ground that the court had no jurisdiction
over defendant; since, while the submission of any point to the decision
of the court gives it power to make that decision fina)ly effective by a
complete disposition, the determination invoked by defendant was one
which, if unsuccessful, would not have been conclusive, and it was there-
fore not in the position of one who invokes the court to decide a point
while reserving the right to make the decision nugatory if unsatisfactory.

[Ed. Note—For other cases, see Corporations, Cent. Dig. §§ 2641, 2642;
Dec. Dig. § 669.%] ) _

At I__,aw. Action by John Z. Lowe and others against the Swine-
hart Tire & Rubber Company. On motions by defendant to dismiss,
and by plaintiff for leave to enter judgment. Motion to dismiss
granted, and motion to enter judgment denied. -

The plaintiff began the action by attachment in the state court against the
defendant, a foreign corporation. The defendant, appearing specially for the
purpose, removed to this court, and then moved to vacate the attachment,
upon four grounds: First, that the court had no Jjurisdiction; second, that
the attachment papers were insufficient; third, that no grounds were shown
for an attachment; fourth, that the moving papers did not set forth a cause
of action. Annexed to the defendant’s papers was an affidavit setting forth
matter relevant to the question of damages. Judge Ward vacated the at-
tachment because the papers did not, in several particulars, state a cause of
action. Thereafter the defendant moved to dismiss, .and the plaintiff for
leave to enter judgment.

Joseph M. Hartfield, of New York City, for plaintiff.
Stapleton & Briggs, for defendant.

HAND, District Judge (after stating the facts as above). [1] It
would not be asserted, I suppose, that the decision upon the motion to
dissolve the attachment was a final adjudication of any fact in the
action. No one supposes that it dispenses with proof upon the trial,
or that any one may use it to help him out in the contest over the mer-
its of the controversy. All it decides is whether the defendant’s prop-
erty shall be held pendente lite and to await the final decision of the
cause itself. It is quite true that that question itself may, and in this
case did, depend upon a provisional inquiry into the merits, and in-
volved consideration of matters which would afterwards arise upon
the trial, but that inquiry and that consideration are informal in char-
acter and inconclusive in effect.

{2] Courts will, of course, not let suitors play fast and loose; they
will not offer themselves for only so long as the result suits the de-
fendant, and so they have jealously insisted that the submission to
their decision of any point in the cause shall entrain their power to
make that decision finally effective by a complete disposition. Such
an implication is necessary to prevent the abuse of the right of re-
course to the courts. We sometimes say that the defendant, by con-
testing a point in the cause, has consented to the jurisdiction, but this

sFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes
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is a fiction, as is proved by the fact that the most elaborate precautions
to show the contrary do not avail the defendant.

Where, however, the question contested is of the court’s having
personal jurisdiction, obviously the defendant must have the power
to make a contest, or the matter will be taken against him as of course,
and so the rule is well settled in such cases. If the question be to re-
lease his property from attachment, there are undoubtedly cases which
hold that, even for that limited purpose alone, he raises at his peril any
question which would be relevant to the main controversy (Raymond
v. Nix, 5 Okl. 656, 49 Pac. 1110), yet it seems hardly just to expose
a defendant to that choice. The determination which he invokes is
not, as I have shown, one which, if unsuccessful, would in any event
be conclusive. It would not bind him if he afterwards intervened to
contest, nor his property if he allowed a default to be taken, since no
determination is in that case necessary. He is therefore not in the
position of one who invokes a court to decide a point in the contro-
versy, while reserving his right to make the decision nugatory if it
prove unsatisfactory. In the case of Davis v. C, C, C. & St. L., 217
U. S. 157, 174, 30 Sup. Ct. 463, 54 L. Ed. 708, 27 L. R. A. (N. S.)
823, 18 Ann, Cas. 907, the Supreme Court decided that a motion to
vacate an attachment supported by three affidavits did not constitute
an appearance. It is true that the invalidity of the attachment did
not touch the merits; but, as I think I have shown, it never can, since
any decision involves only the question of the release of the property
from levy. I think that therefore the distinction is not good which
would limit the right to vacate the attachment only to questions which
will not be considered in disposing of the cause.

The motion to dismiss will be granted; that to enter judgment de-
nied.

In re KALMANOWITZ et al,
(District Court, E. D. New York. January 29, 1914.)

1. BANRRUPTCY (§ 136%*)—ADMINISTRATION OF ESTATE—RECOVERY OF ASSETS.

Where proceedings by a trustee as originally instituted combined a
claim that the present business conducted by the bankrupts’ wives was a
subterfuge for the concealment of assets from the bankrupts’ creditors,
with a claim that the bankrupts had concealed the assets of their previous
business, but it appeared that the only concealment of assets was by the
bankrupts themselves, the proceeding could be maintained only as one to
compel the bankrupts to account for the assets which they previously
possessed.

[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235;
Dec. Dig. § 136.*]

2. BANKRUPTCY (§ 136*)—ADMINISTRATION OF ESTATE—CONCEALED ASSETS.
An application to compel bankrupts to turn over concealed property was
not maintainable, where neither the report of the commissioner nor the
. proof accurately showed just what or how much property had been con-
cealed.
[Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235: Dec.
Dig. § 136.*]

*For other cases see same topic & § NUMBER In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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3. BANKRUPTCY (§ 136*) — ADMINISTRATION OF ESTATE — RECOVERY OF Cox-
CEALED PROPERTY—CONTEMPT. .

Where creditors seek to recover withheld assets or their value, the bur-
den is on them to present evidence clearly establishing at least a minimum
value, and they cannot supply lack of such proof by seeking to hold the
bankrupts liable to imprisonment for failure to obey the orders of the
court to surrender such property. ]

[Ed. Note.—For other cases, see Bankruptey, Cent. Dig. §§ 233, 235; Dec.
Dig. § 136.*]

4. BANKRUPTCY (§ 136*)—WITHHELD ASSETS—CONTEMPT.

Punishment for bankrupts’ failure to satisfactorily account for assets
unless pursuant to a prosecution under criminal statutes can only be im-
posed as a result of the contempt proceeding, which can only be sustained
on proof of a failure to comply with a definite order requiring the sur-
render of some describable assets.

[Ed. Note—For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235;
Dec. Dig. § 136.*]

In Bankruptcy. In the matter of bankruptcy proceedings of Kal-
man Kalmanowitz and another. Proceeding by the trustees to recover
certain assets from the wives of the bankrupts, and to compel the bank-
rupts to deliver the same to the trustees. Remanded for further pro-
ceedings.

Henry B. Singer, of New York City, for trustee.

Abraham Vogel, of New York City, for bankrupts. -

CHATFIELD, District Judge. [1] The proceeding as originally
instituted combined a claim that the present business conducted by the
wives of the bankrupts was really a subterfuge for the concealment of
assets to which the creditors of the bankrupts were entitled, with a
claim that the bankrupts had concealed the assets of their previous
business.

The report of the special commissioner and the previous record
show that any concealment of assets was by the bankrupts themselves.
The proceeding can be maintained, therefore, only as one to compel
the bankrupts to turn over or account for the assets which they pre-
viously possessed, and the proof does not justify an order (in place of
an equity action) taking the property in the hands of the wives, upon
the theory that their title is fraudulent. To this extent the report of
the commissioner should be confirmed.

2] As to the application to compel the bankrupts to turn over prop-
erty, neither the report of the commissioner nor the proofs show ac-
curately just what and how much property was concealed; and, while
the finding that the bankrupts have not explained the disappearance of
what assets they appear to have had is supported by the testimony, it
is impossible to make an order directing them to turn over any specific
amount, or any definitely described assets.

-[3] If the object sought is to obtain an order directing the bank-
rupts to disclose what they did' with the property which has disap-
peared, then the present record would justify an order directing fur- .
ther accounting, and punishment for failure to account might follow.
If, however, the creditors undertake the burden of proving that cer-
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tain assets have disappeared, and seek to recover those assets or their
value, they must present evidence clearly establishing a minimum value
at least. They cannot supply the lack of proof by seeking to get the
bankrupts liable to imprisonment for failure to obey the orders of the
court.

[4] Punishment for failure to satisfactorily account for assets (un-
less prescribed and prosecuted under the criminal statutes) can be im-
posed only as a result of a contempt proceeding. In a proceeding to
compel the turning over of property, however, some definite order,
that some describable assets should be turned over, is necessary before
contempt of that order can occur. The two proceedings should be
kept distinct.

In the present matter, the creditors will be allowed to take further
testimony, or present definitely to the court proof of just what prop-
erty it is now alleged the bankrupts concealed. - Owing to the changes
upon these issues (as shown upon the argument of the motion) from
the questions of fact passed upon by the commissioner, his findings
upon these questions will be disregarded, and the issue of what prop-
erty the bankrupts should be ordered to turn over, or for which they
must account, will be taken up on the complete record, including the
testimony now ordered taken. .

The bankrupts and any other witnesses desired will be ordered to
appear in court to proceed with the hearing.

UNITED STATES v. POWERS-WEIGHTMAN-ROSENGARTEN CO.
(Distriet Court, S. D. New York. October 17, 1913.)

COMMERCE (§ 33*)—TRANSPORTATION WITHIN STATE—SHIPMENT OF ADULTER-
ATED OR MISBRANDED ARTICLES—“INTRODUCTION.”
* The Insecticide Act of 1910 (Act April 26, 1910, c¢. 191, 36 Stat. 331 [U.
S. Comp. St. Supp. 1911, p. 1368]), prohibiting the introduction into any
state or territory or the District of Columbia from any other state or ter-
ritory or the District of Columbia of any insecticide, ete.,, which is adul-
terated or misbranded, and providing that any person who shall ship or
deliver for shipment from any state to any other state any such article
so adulterated or misbranded shall be guilty of a misdemeanor, was not
violated by shipping and delivering a certain insecticide for shipment
from a point in New York to another point in the same state by a rail-
road passing through other states en route to the destination, since “in- -
troduction” means the bringing into a state of the prohibited article in
such a way that it may become a part of the general property in such
state, and the mere passing of goods through the state em route to des-
tination does not make them part of the general property of such states.
[Ed. Note.—For other cases, see Commerce, Cent. Dig. §§ 26, 81; Dec.
Dig. § 33.*]"

The Powers-Weightman-Rosengarten Company was informed
against for violating the Insecticide Act of 1910. On demurrer to the
information. Demurrer sustained.

Robert P. Stephenson, Asst. U. S. Atty., of New York City.

Cardozo & Englehard, of New York City, for defendant.

*For other cases see same toplc & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’'r Indexes
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HUNT, Circuit Judge. Demurrer to an information containing

three counts, each charging a violation of the second section of the
Insecticide Act of 1910 (36 Stat. 331). Each count of the information
charges that the defendant—
“did ship and deliver for shipment from the city of New York, state of
New York, via the Delaware, Lackawanna & Western Railroad Company,
through’ the states of New Jersey and Pennsylvania, to the city of Buffalo,
in the state of New York, consigned to Plimpton, Cowan & Co., a certain
insecticide,” etc.

The demurrer is based upon the ground that the information does
not allege facts sufficient to constitute a violation of any of the laws
of the United States, and in particular not of the act of Congress
known as the Insecticide Act of 1910, in that it appears upon the face
thereof that the alleged insecticide referred to in each of the counts of
the information was shipped from the city of New York to another
city in the state of New York, namely, the city of Buffalo, and not
from the state of New York to any other state or territory, or the Dis-
trict of Columbia.

The relevant portion of the insecticide statute reads as follows:

“The introduction into any state or territory or the District of Columbia
from any other state or territory or the District of Columbia, or from any
foreign country, or shipment to any foreign country, of any 1insecticide, or
Paris green, or lead arsenate, or fungicide which is adulterated or misbrand-
ed within the meaning of this act is hereby prohibited; and any person who
shall ship or deliver for shipment from any state or territory or the District
of Columbia to any other state or territory or the District of Columbia, or
to any foreign country, or who shall receive in any state or territory or the
District of Columbia from any other state or territory or the District of
Columbia, or foreign country, and having so received, shall deliver, in orig-
inal unbroken packages, for pay or otherwise, or offer to deliver, to any
other person, any such article so adulterated or misbranded within the mean-
ing of this act, or any person who shall sell or offer for sale in the District
of Columbia or any territory of the United States any such adulterated or
misbranded Insecticide, or Paris green, or lead arsenate, or fungicide, or ex-
port or offer to export the same to any foreign country, shall be guilty of a
misdemeanor, and for such offense be fined,” etc. .

It is clear that under the statute, to constitute guilt, there must have
been an introduction into a state, territory, or the District of Columbia,
from “any other state or territory or the District of Columbia,” of the
misbranded or adulterated insecticide. The second clause of the lan-
" guage quoted declares it a misdemeanor for any person to “ship or
deliver for shipment from any state * * * to any other state
* * * any such article.” (Italics are mine.) As T read the statute,
“introduction” means a bringing into another state of the prohibited ar-
ticle in such a way as that it may become a part of the general property
within that state. Mere passing of the goods through other states en
route to the state of destination does not make them part of the general
property of those states. U. S. v. Four Bottles (D. C.) 90 Fed. 720.

My conclusion is that the statute was not meant to cover a shipment
by a shipper who sends goods from one point to another point in the
same state merely because the shipment is by a route through other
states. Whether or not such a shipment is interstate commerce is not
directly involved, for the reason that the language of the statute does
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not attempt to cover a case such as we have under consideration. Peo-
ple v. Abramson, 208 N. Y. 138, 101 N. E. 849. It would also seem
that the precise relationship of the carrier to such a shipment is aside
from the point necessary for decision. We may assume that Congress
could prohibit such a shipment as is involved herein, but it has not
done so; hence the cases of Lehigh Valley v. Pennsylvania, 145 U. S.
192, 12 Sup. Ct. 806, 36 L. Ed. 672, and Ewing v. Leavenworth, 226
U. S. 464, 33 Sup. Ct. 157, 57 L. Ed. 303, and Hanley v Kansas City
Southern, 187 U. S. 617, 23 Sup. Ct. 214, 47 L. Ed. 333, have little
direct application. The case of U. S. v. Delaware, Lackawanna &
Western (C. C.) 152 Fed. 270, was one where the power of Congress
was involved with respect to the regulation of the conduct of railroad
carriers transporting goods passing through a state en route between
two points in another state.

As the information fails to show a shipment from one state to an-
cther, there is no offense stated. The demurrer is therefore well taken
and must be sustained.

SPRAGUE v. L. D. MARGOLIS CO.
In re EASTERN TEA & COFFEE CO.
(District Court, D. Massachusetts. August 6, 1913.)
No. 456.

BArRKrUPTCY (§ 301*)—RECEIVERS—APPOINTMENT FOR INDEPEND-E;:T CORPORA-
TION.

Where respondent corporation carried on an independent business, at
least to some extent, and bad goods honestly belonging to it, and creditors
to whom it was indebted, and was not insolvent, a receiver would not be
appointed for its property, in order to assist the trustee of M., who was
the controlling” factor in respondent company, in tracing property which
bhe fraudulently concealed through it from his creditors.

[Ed. Note.—For other cases, see Bankruptey, Cent. Dig, § 464 : D
Dig. § 301.%] ' ' g § 464 ; Dee

In Bankruptcy. In the matter of bankruptcy proceedings of the
Eastern Tea & Coffee Company. Application by Rufus B. Sprague,
trustee, etc., for the appointment of a receiver for the L. ID. Margolis
Company. Denied. .

Friedman & Atherton, of Boston, Mass., for plaintiff,
Guy A. Ham, of Boston, Mass., for defendant. .

MORTON, District Judge. The respondent corporation carries on
a business which was to some extent, at least, independent of the East-
ern Tea & Coffee Company, having goods honestly belonging to it and
creditors to whom it is indebted. There is no allegation that it is insol-
vent. Margolis has been and is the controlling factor in it. There is
no doubt that it was used by him to conceal property from his credi-
tors. The principal reason urged for the appointment of a receiver is
to assist the trustee in bankruptcy of Margolis in tracing property
fraudulently concealed from his creditors by Margolis through the

*For other cases see snme topic & § NUMBER in Dec. & Am, Digs. 1907 to date, & Rep’t Indaves
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agency of the respondent corporation. The interest of Margolis as a
stockholder in the respondent corporation has, of course, passed to
" his trustee in bankruptcy. It does not seem to me that a receiver
ought to be appointed simply for the purpose of getting evidence; nor,
upon the allegations in the bill, do I think that a'receiver ought to
be appointed for the purpose of winding the corporation up at the
present stage of the litigation.
The application for the appointment of a receiver at this time is
therefore denied.

ST. LOUIS, I. M. & S. RY. CO. v. BELLAMY et al.
(District Court, E. D. Arkansas, W, D, January 17, 1914.)

1. Courts (§ 508*)—JURISDICTION OF FEDERAL COURTS—INJUNCTIONS.

Rev. St. § 720 (U. S. Comp. St. 1901, p. 581), does not prohibit a federal
court from enjoining the prosecution of a suit in a state court which -
would interfere with the execution of one of its own decrees in a suit of
which it had prior jurisdiction, and such injunction may be granted on a
supplemental bill ancillary to the main suit, although the suit in the state
court was commenced before the supplemental bill was filed and by one
not a party to the original suit.

[Ed. Note.—For other cases, see Courts, Cent. Dig. §§ 1418-1423, 1425~
1430; Dec. Dig. § 508.*]

2. Courts (§ 508*)—JURISDICTION OF FEDERAL COURTS—INJUNCTION.

A federal court, which has taken jurisdiction to determine the ques-
tion of damages growing out of its issnance of an injunction, has exelu-
sive authority to pass on all questions involved in that inquiry, and, when
a large number of persons were affected by the injunction, it may enjoin
suits brought by any of them in state courts to enforce their claims.

[Ed. Note.—For other cases, see Courts, Cent. Dig. §§ 1418—1423 1425~
1430; Dec. Dig. § 508.%]

3. Courts (§ 508%)—REVERSAL—PROCEEDINGS—AFTER REMAND.

Complainant railroad company commenced a suit in the federal court
against the Railroad Commissioners of a state to enjoin the enforcement
of a schedule of rates and fares established by the Commission. A pre-
liminary injunction was granted on the giving of a bond by complainant to
the United States in the sum of $200,000, conditioned that if it should be
finally determined that the injunction should not have been granted com-
plainant would pay to the parties entitled thereto any excess of rates or
fares collected above those enjoined. Later an additional bond was re-
quired and given running to the defendants in the suit in the sum of
$800,000, similarly conditioned. A permanpent injunction was granted, but
the decree was reversed by the Supreme Court, with direction to dismiss
the bill without prejudice Held, that under Equlty Rule 10 (29 Sup. Ct.
xxvi), providing that “every person not being a party in any cause * *
in whose favor an order shall have been made, shall be enabled to enforce
obedience to such order by the same process as if he were a party to the
cause,” the court had jurisdiction to retain the cause after dismissal of
the b111 for-the purpose of enforcing the claims of all shippers and pas-
sengers under the bonds, and that in aid of such jurisdietion it had power
to enjoin individual claimants from maintaining separate suits in the
state courts.

[Ed. Note.—For other cases, see Courts, Cent. Dig. §§ 1418-1423, 1425-
1430; Dec. Dig. § 508.*]

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’'r Indexes
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In Equity. Suit by the St. Louis, Iron Mountain & Southern Rail-
way Company against George W. Bellamy and others, Railroad Com-
missioners of Arkansas, and others. On supplemental bill for injunc-

tion. Injunction granted. .
See, also, 230 U. S. 553, 33 Sup. Ct. 1030, 57 L. Ed. 1625; 187 Fed.
290.

This proceeding arose out of the Arkansas railroad rate cases which have
been pending in this court for some time. The original suit was brought by
the railroad company against the Railroad Commissioners of the state and
two persons who are alleged to be shippers of freight and passengers on the
road, as representatives of the shippers and passengers affected by the suit.

The plaintiff now files a supplemental bill as ancillary to the original pro-
ceeding, in which it sets out the filing of the original action; that on Septem-
ber 3, 1908, upon a hearing, after due notice to the defendants, a temporary
imjunction was granted by Judge Van Devanter, then one of the circuit judges
for this circuit, enjoining the enforcement of the freight tariff and two cents
a mile passenger rate. That order required that the complainants execute a
bond to the United States in the penal sum of $200,000, conditioned that it
would keep a correct account showing the difference between the rate actually
charged by complainants after the granting of said injunction and that which
would have been charged had the rates inhibited by said order of injunction
been applied, and that if it should finally be decided that the order inhibiting
the enforcement of the then existing rates should not have been made that
the complainants would, within a reasonable time to be fixed by the court,
refund in every instance to the party entitled thereto the excess as charged
over what would have been charged had the inhibited rate been charged. In
pursuance of this order complainant filed a bond conditioned as therein pro-
vided. (The opinion of the court granting that temporary injunction is re-
ported in 163 Fed. 141.)

On February 18, 1909, an application was made to the judge now presiding
for a modification of the temporary injunction, and on the 1lst day of June,
1909, the temporary injunction formerly granted was modified, and a further
order entered requiring complainant to execute an additional bond to the de-
fendants in the sum of $800,000, conditioned that complainant should refund
to all shippers of freight and passengers the amounts collected in excess of the
rates fixed by the laws of the state of Arkansas, if it should be finally deter-
mined that the temporary injunction was improperly granted. 168 Fed. 720.
A bond in conformity with this order, and reciting the conditions, was filed on
the 5th day of July, 1909. On April 4, 1911, this court entered a final decree
making the injunction perpetual and releasing the bond for injunction filed
in said cause and the sureties thereon from further liability. 187 Fed. 280.
Upon appeal to the Supreme Court the decrce of the Circuit Court was revers-
ed and the court directed to dismiss the bill without prejudice. 230 U. S. 553,
33 Sup. Ct. 1020, 57 L. Ed. 1625. On July 18, 1913, the mandate of the Su-
preme Court having been filed, this court entered an order dismissing com-
plainant’s aforesaid bill without prejudice and dissolving the temporary and
permanent injunctions theretofore granted. It was further ordered, over com-
plainant’s objection, that said cause be referred to a special master appointed
by the court for the purpose of determining the damages sustained by the de-
fendants acting for the benefit of all persons, shippers, consignees, and pas-
sengers, who have sustained any damage by reason of the granting of said
injunction. The order directed the special master to give notice by publica-
tion in a number of newspapers in the various counties through which the
road ran that all persons having any claims against complainant by reason
of the granting of said injunction should present the same to him on or before
the 1st day of November, 1913, by filing with him the evidence, or such proof
as might be in their possession, of their claims, and directing the master to
make a report of his findings to the court. Afterwards the time within which
such claims were to be filed was extended to January 1, 1914.

The supplemental bill further charges that the defendant Howard H. Gal-
lup, notwithstanding the aforesaid proceedings and orders of this court to
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present the clalms to the special master, instituted an action in the chancery
court of Baxter county, Ark., to recover from the railroad company the sum
of $6,000 for charges alleged to have been made by the railroad company
from the time the temporary injunction was first granted in 1908 to the time
of the final dissolution on July 18, 1913; that W. J. Metcalf, who is also made
a defendant in this proceeding, and a large number of other persons who were
passengers or shippers on complainant’s railroad during the time said order
of injunction was in force, are threatening to institute similar suits in the
various courts of the state.

It is also charged that a very large number of claims for refund of charges
in excess of the inhibited rates during the time said orders of injunction were
in force, amounting to more than one-half million doilars, have been filed
before the special master appointed in this cause and are now under investiga-
tion by said master, which proceeding involves a very large amount of ex-
pense in the way of master’s cosfs and expenses; that in many instances
duplicate claims covering the same shipment have been filed by parties
severally claiming to be entitled to the alleged excessive charges, and it will
be necessary to determine who among said claimants is entitled to recover any
allowance that may be made by the special master in that behalf; that many
claimants who were denied the right to recover by the master are threatening
to bring independent suits against complainant for the recovery of the claims
so presented to and refused by the master, and complainant represents that
unless an order is issued in this cause enjoining and restraining proceedings
for the recovery of such overcharges during the pendency of the aforesaid pro-
ceedings, and while said orders of injunction were in force, many thousands
of suits will be instituted against complainant by passengers and shippers of
freight during the time the injunction was in force; that the complainant
would be required to produce its Hooks and records in defending each of the
humerous cases brought against it for the purpose of showing the difference
between the inhibited rates and those actually charged by it, and will be put
to great expense and greatly harassed by being compelled to defend such a
multitude of suits; that many of the suits so instituted would embrace claims
that have already beeh passed upon by the special master appointed in the
aforesaid cause, and in many of which allowances have been made to other
parties who were adjudged in said proceeding to be entitled to reparation on
account of the alleged overcharges, and thereby complainant will be exposed
to great loss and damage by reason of double recoveries in favor of different
parties upon the same claim, or else put to very great expense, trouble, and
hazard in order to prevent great and irreparable loss and injury by reason
of actions based upon claims presented to and allowed by the special master
under the reference made to him; that the expense involved in the defense of
such suits as will be instituted against it unless a restraining order is issued
will be very great and involve great and serious loss to complainant without
regard to the result of said litigation, notwithstanding the fact that this court
has taken jurisdiction for the purpose of assessing the damages which acerued
to shippers and passengers on account and by reason of said injunctions.

A copy of the complaint filed by the defendant Gallup in the chancery court
of Baxter county, filed as an exhibit to the bill, shows that it is in the nature
of a bill of discovery; it being alleged that the plaintiff Gallup -cannot state
the exact amount of such excess charges, and therefore prays for an account-
ing and a discovery of the amount of such payments.

The prayer of the supplemental bill is that these defendants, and all other
persons having claims of that nature, be enjoined from instituting or prose-
cuting to judgment any action or actions for the recovery of such overcharges.

The order of reference to the special master directs him, among other things,
to report separately all claims which arose under the first temporary injunc-
tion granted by Judge Van Devanter; next, all claims which arose under the
bond executed in pursuance of the order made by the court on June 1, 1909;
and, next, all claims which arose after the final decree making the injunction
permanent was rendered on April 4, 1911, until the dissolution of the injunc-
tion and dismissal of the bill.

The defendant Gallup filed a motion to dismiss upon the ground that the
complainant was not entitled to any relief upon the facts stated in the sup-
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plemental bill, and also filed a plea setting up the fact that his suit in the
chancery court of Baxter county had been instituted prior to the filing of the
supplemental biil, and an answer admitting all of the allegations set up in the
supplemental bill.

The defendant Metcalf only filed a motion to dismiss the supplemental bill
upon the ground that it does not state facts which would entitle complainant
to relief.

A temporary restraining order was granted, and the cases have now been
heard upon the pleadings and the motions to dismiss; the question before the -
court being whether the injunction should be made perpetual.

Among the rules of the Circuit and District Courts of this circult is the fol-
lowing, promulgated on November 7, 1800 by the judges then composing the
Circuit Court: ’

“In all cases in.which an injunction has been granted, and a bond executed
by the complainants, damages sustained by the party enjoined, in case the
injunction is dissolved, may be assessed in the same proceeding, either by
the court or by reference to a master, and judgment entered in the same ac-
tion against the sureties on the bond; provided, however, that unless the dam-
ages are thus assessed in the cause, or a judgment entered that the party
enjoined is entitled to no damages by reason of the improper granting of the
injunction, he may proceed on the bond in an action at law without any fur-
ther order or leave of the court.”

Moore, Smith & Moore, of Little Rock, Ark., for complainant.

Allyn Smith, of Cotter, Ark., for defendants Gallup and another.

J. M. Hill, of Ft. Smith, Ark., for Railroad Com’rs.

Morris M. Cohn, Cockrill & Armistead, and Rose, Hemingway, Can-
trell & Loughborough, all of Little Rock, Ark., amici curie for other
. shippers not parties to this bill.

TRIEBER, District Judge (after stating the facts as above). The
argument of the numerous counsel took a very wide range, and a
great many questions were discussed. Among others were the liability
on the bonds, the liability of the railroad company regardless of the
bond, before the final decree making the injunction perpetual was ren-
dered by this court, and the liability of the railroad company on the
bonds, as well as individually, for the excess rates collected after the
injunction had been made perpetual by this court, and up to the time
it was dissolved and the bill dismissed in obedience to the mandate of
the Supreme Court. As these questions will have to be determined
when the report of the spécial master comes up for hearing, the court
deems it unnecessary to determine them in this proceeding. The only
question properly before the court is whether this supplemental bill
can be maintained as an ancillary proceeding to the original bill, and, if
so, whether it is the duty of the court, in order to prevent the many
thousands of suits which might be instituted in the different courts of
the state to recover these overcharges, to enjoin the parties having
these claims and determine the entire matter in the proceeding now
pending in this court to ascertain the liability of the railroad company
for the wrongful injunction.

[1] It is claimed that, the suit of the defendant Gallup having been
instituted in the chancery court of Baxter county before the filing of
this bill, no injunction can be issued by this court to stay that action,
as that is expressly prohibited by section 720, Rev. St. (U. S. Comp.
St. 1901, p. 581). “That section does not apply to a proceeding which
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is ancillary to a cause of which the court had original jurisdiction. As
stated in Gunter v. Atlantic Coast Line, 200 U. S. 273, 292, 26 Sup.
Ct. 252, 259 (50 L. Ed. 477):

“The proposition that the eleventh amendment, or section 720 of the Re-
vised Statutes, controls a court of the United States in administering relief,
although the court was acting in a matter ancillary to a decree rendered in
a cause over which it had jurisdiction, is not open for discussion”-—citing

" Dietzsch v. Huidekoper, 103 U. S. 494, 26 L. Ed. 497; Prout v. Starr, 188 U.
S. 537, 28 Sup. Ct. 398, 47 L. Bd. 584; Julian v. Central Trust Co., 193 U. S.
93, 112, 24 Sup. Ct. 399, 48 L. Ed. 629.

To these cases may be added Root v. Woolworth, 150 U. S. 401, 14
Sup. Ct. 136, 37 L. Ed. 1123; Lang v. Choctaw, etc., R. Co., 160 Fed.
355, 87 C. C. A. 307; Mound City v. Castleman, 187 Fed. 921, 110
C.C. A. 35.

In Root v. Woolworth the supplemental bill was filed several years
after a decree in the original case had been rendered establishing the
title of the grantor of the plaintiff in the supplemental bill. The juris-
diction of the court to grant such relief was attacked upon several
grounds by the defendant; one of them being that there was no di--
versity of citizenship between the plaintiff and defendant in the ancil-
lary proceedings, but the court held:

“The bill being ancillary to the original proceedings of Morton v. Root, and
supplementary to the decree rendered therein, can be maintained without ref-
erence to the citizenship or residence of the parties. There is consequently no
force in the objection that the court below had no jurisdiction in this case .
because the appellee and the appellant were both citizens of Nebraska.”

Another objection was that the proceeding should have been an ac-
tion of ejectment on the law side of the court. The court in over-
ruling that objection held: ,

“If the bill in the present case could be properly considered as an eject-
ment bill, the objection taken thereto by the defendant would be fatal to the
proceeding; but, instead of being a bill of this character, it is clearly a sup-
plemental and ancillary bill, such as the court had Jjurisdiction to entertain.
* * * Tt is well settled that a court of equity has jurisdiction to carry
into effect its own orders, decrees, and judgments which remain unreversed
when the subject-matter and the parties are the same in both proceedings.”

The court, after quoting section 338 of Story’s Equity Pleading, pro-
ceeded:
“The jurisdiction of courts of equity to interfere and effectuate their own

decrees by injunction or writs of assistance in order to avoid the relitigation
of questions once settled between the same parties is well settled.”

Nor is it necessary that the parties be the same,

“It is equally clear,” the court in that case held, “that his assignee or privy
in estate has the right to the same relief that Morton (the original party, and
Woolworth’s grantor) could have asserted”—quoting as authority for this rule
of law section 429, Story’s Equity Pleading.

Upon the same principle it has also been held that, if a state court
refuses to grant a petition for removal .to a federal court, when the
petition and bond show that the cause is one properly removable, and
a transcript of the record has been filed in the national court to which
it was sought to have it removed, that court may by a proceeding an-



.~

8T. LOUIS, I. M. & 8. RY. CO. V. BELLAMY 17%

cillary in its nature grant an injunction restraining the plaintiff from
proceeding with his cause in the state court without violating section
720, Rev. Stat. French v. May, 22 Wall. 250, note, 22 L. Ed. 857;
Traction Co. v. St. Bernard Mining Co., 196 U. S. 239, 245, 25 Sup.
Ct. 251, 49 L. Ed. 462. .

For these reasons, if the court has jurisdiction to maintain this an-
cillary proceeding, the fact that the defendant Gallup had, before the
filing of this supplemental bill, instituted his action in the state court,
would not prevent this court from enjoining him from prosecuting
that action by reason of the provisions of section 720, Rev. Stat.

Has the court jurisdiction to entertain the supplemental bill?

As this is an ancillary proceeding, the jurisdiction of the court de-
pends upon the jurisdiction of the original cause, regardless of the
fact that it would have no jurisdiction if this were an original pro-
ceeding.

In Riggs v. Johnson County, 6 Wall. 166, 187 (18 L. Ed. 768), it was
held that:

“Process subsequent to judgment is as essential to jurisdiction as process
antecedent to judgment, else the judicial power would be incomplete and en-
?rely inadequate to the purpose for which it was conferred by the Constitu-
ion.”

In Lamb v. Ewing, 54 Fed. 269, 4 C. C. A. 320, the Circuit Court
of Appeals for this circuit held:

“The rule is well settled that, where a court rightfully takes jurisdiction
over the parties and the subject-matter of a controversy, it has the right not
only to render judgment in the first instance, but also to secure to the pre-
vailing party the fruits of such judgment, and the original jurisdiction is a
continuing one for that purpose; and as corollaries to the general rule it is
also equally well settled that, where third parties have rights in or claims to
property taken into the possession of the court under process issued against
the original parties, such third parties may intervene in the proceedings for
the protection of their rights; and, further, that, where the process of the
court is wrongfully and illegally used to the injury of a third party, the lat-
ter may appeal to the court for proper redress. If the federal courts were de-
prived of the power to protect third parties against injury resulting from the
enforcement of process issuning from such courts by reason of the citizenship
of the injured party, or because the amount of the injury was less than $2,000,
it would work great hardship upon the individual citizen and be a most se-
rious blot upon the system of federal jurisprudence. The power of the courts
of the United States in these particulars is as ample as that of the courts of
the state, and the technical question of jurisdiction is solved by the ruling
that in all ancillary or auxiliary proceedings for the enforcement of judg-
ments rendered, and in proceedings for the protection of the rights of third
parties the jurisdiction is supported by that of the original action or suit.”

See, also, Reilly v, Golding, 10 Wall. 56, 19 L. Ed. 858; Cooke v.
Avery, 147 U. S. 375, 390, 13 Sup. Ct. 340, 37 L. Ed. 209; Camp v.
Boyd, 229 U. S. 530, 551, 33 Sup. Ct. 785, 57 L. Ed. 1317; Tyler Min-
ing Co. v. Last Chance Mining Co., 90 Fed. 15, 32 C. C. A. 498; Lea
v. Deakin (C. C.) 13 Fed. 514; Coosaw Mining Co. v. Farmers’ Mining
Co. (C. C) 51 Fed. 107; Redlich Mfg. Co. v. John H. Rice & Co. (C.
C.) 203 Fed. 722; Files v. Davis (C. C.) 118 Fed. 465.

In Russell v. Farley, 105 U. S. 433, 445, 26 L. Ed. 1060, a leading
case on this subject, it was held, Mr. Justice Bradley delivering the

211 F.—12
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opinion of the court, that the right of the court to settle the lability
of the parties in an injunction proceeding was inherent in every court
of chancery, and does not depend on any provision in the bond nor on
the existence of an express law or rule of court.

One of the principal questions involved in this proceeding is the
construction of the effect of the final decree rendered in the main
cause,

In Tullock v. Mulvane, 184 U. S. 497, 505, 22 Sup. Ct. 372, 375
(46 L. Ed. 657), it was held that an action on an injunction bond given
in a cause pending in a court of the United States raises a federal
question, and therefore a judgment of the highest court of the
state on such a.bond is subject to review on error by the Supreme
Court. In that case the opinion was delivered by Mr. Justice, now Mr.
Chief Justice, White, and it was held:

“It is settled that such court (meaning the national court in which the in-
junction bond had been given) has the inherent right to set the bond aside
and to determine in its discretion whether a recovery could be had upon it"—
citing Russell v. Farley, supra.

A similar conclusion was reached in M., K. & T. Ry. Co. v. Elliott,
184 U. S. 534, 22 Sup. Ct. 446, 46 L. Ed. 673, which was on error to
the highest court of the state of Missouri, and Leslie v. Brown, 90
Fed. 171, 32 C. C. A. 556; National Foundry Co. v. Oconto Water
Supply Co., 183 U. 8. 216, 233, 22 Sup. Ct. 111, 46 L. Ed. 157.

[2] This court, having taken jurisdiction for the purpose of deter-
mining the question of damages growing out of the injunction, clearly
has the exclusive right and authority to adjudicate and pass upon all
questions involved in that inquiry; and especially is this true in a
case like the one at bar, where there are probably 50,000 claims for
overcharges, all arising out of the injunction granted by this court in
the original cause. To prevent such a multiplicity of suits would be
sufficient to justify a court of equity to maintain jurisdiction of an an-
cillary proceeding in which all these matters can be determined in
one reference. Concurring opinion of Mr. Justice Miller in Chicago,
etc., Ry. Co. v. Minnesota, 134 U. S. 418, 460, 10 Sup. Ct. 462, 702,
33 L. Ed. 970, approved in Ex parte Young, 209 U. S. 123, 166, 28
Sup. Ct. 441, 52 1. Ed. 714, 13 L. R. A, (N. S.) 932, 14 Ann. Cas. 764.

[3] Itis further contended that in the bond for $200,000 the United
States is the sole obligee, and in the second bond for $800,000 the
Railroad Commissioners of the State of Arkansas and the two other de-
fendants named as representatives of the shippers as a class were the .
only obligees, and for this reason the defendants in the supplemental .
bill, not having been parties of record in the original proceeding, have
no standing in that case, and are therefore remediless so far as there
is a liability on the bonds. Therefore it is claimed that this court is
without jurisdiction to maintain an ancillary bill against shippers not
parties to the bonds, and their only remedy is by independent actions
against the railroads.

Even if it were true that the bonds were only the ordinary injunc-

. tion bonds “to pay the defendants all damages they may sustain by
reason of the granting of the injunction, if upon final hearing it should
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be determined that the injunction was improperly granted,” this con-
tention of the defendants Gallup and Metcalf could not be sustained.
In an action of this nature, against public officers who by law fix car-
riers’ rates, shippers and passengers are quasi parties to the suit.
Southern Railway Co. v. Railroad Comm. of Alabama (D. C.) 196 Fed.
558, 561. The Railroad Commissioners are not acting for themselves
in this proceeding, nor for the state as a state, for neither could be
benefited or injured pecuniarily no matter what the result of the liti-
gation may be. Their only interest is that of the state in a govern-
mental sense. They merely act as trustees for the shippers and pas-
sengers on these roads, and represent them in the same manner as the
- trustee of a railroad mortgage represents the holders of the bonds se-
cured by the mortgage. Reagan v. Farmers’ Loan & Trust Co., 154
U. S. 362, 390, 14 Sup. Ct. 1047, 38 L. Ed. 1014; Missouri, etc., Ry.
Co. v. Missouri Board of Comm., 183 U. S. 53, 59, 22 Sup. Ct. 18, 21
(46 L. Ed. 78).

In the last-cited case it was said:

“It is not an action to recover any money from the state. Its results will
not inure to the benefit of the state as a state in any degree. * * * The
parties interested are the railway company, on the one hand, and they who
use the bridge, on the other; the one interested to have the charges main-
tained as they have been, the other to have them reduced In compliance with
the order of the Commissioners. * * * It is true that the state has a gov-
ernmental interest in the welfare of all its citizens, in compelling obedience
to the legal orders of all its officials, and in securing compliance with all its
laws. But such general governmental interest is not that which makes the
state, as an organized political community, a party in interest in the litiga-
tion. -* * * The interest must be one in the state as an artificial person.”

But, aside from this, each of the bonds in this case expressly pro-
vides that it is for the benefit of all shippers and passengers. The con-
ditions in the first bond are:

“If it should eventually be decided that so much of this order as inhibits
the enforcement of existing rates should not have been made, the said coin-
plainant shall, within a reasonable time to be fixed by the court, refund in
every instance to the party entitled thereto the excess it charged over what
would have been charged had the inhibited rates been applied.”

And in the other bond the condition is:

“If it should eventually be decided that so much of this order as inhibits en-
forcement of the rates prescribed * * * the complainant shall refund to
the owners and holders of the certificates issued by it (showing the excess
payments) the excess charges as shown by the same.” .

It will thus be seen that when the temporary injunction was granted
by the court it reserved to itself the right to require the railroad and
the sureties on its bonds to “refund in each instance to the party en-
titled thereto” the moneys collected in excess of the enjoined rates as
directed by the court. The orders of the court and the bonds given in
pursuance thereof are just as much for the benefit. of every shipper
and passenger as those who were made parties defendants to the suit
as representatives of all shippers and passengers. To have made ali
shippers and passengers parties to the original action would, of course,
have been, if not impossible, at least impracticable, for it would have
necessitated making every inhabitant of the state, and even nonresi-
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dents, parties defendants. To avoid this, and by authority of Equity
Rule 48 (29 Sup. Ct. xxxi), then in force, the bill made two shippers
and passengers defendants as representatives of all other shippers and
passengers. In West v. Randall, 2 Mason, 181, Fed. Cas. No. 17,424,
it was held by Mr. Justice Story that even in the absence of such a
rule that course would be a proper one.

Equity Rule 10 (29 Sup. Ct. xxvi), then in force, provided:

“Every person, not being a party in any éause, who has obtained an order,

or in whose favor an order shall have been made, shall be enabled to enforce
obedience to such order by the same process as if he were a party to the cause.”

And it has been held that bidders or purchasers at a foreclosure
sale, although not parties to the suit, are entitled to appeal as to mat- -
ters affecting them. Blossom v. Milwaukee, etc., R. Co., 1 Wall. 655,
17 L. Ed. 673; Kneeland v. American L. & T. Co., 136 U. S. 89, 10
Sup. Ct. 950, 34 L. Ed. 379. "

In re Farmers’ Loan & Trust Co., 129 U. S. 206, 213, 9 Sup. Ct.
265, 266 (32 L. Ed. 656), Mr. Justice Miller said:

“But the doctrine that, after a decree which disposes of a principal subject
of litigation and settles the rights of the parfies in regard to that matter,
there may subsequently arise important matters requiring the judicial action.
of the court in relation to the same property and some of the same rights liti-
gated in the main suit, making necessary substantive and important orders
and decrees in which the most material rights of the parties may be passed
upon by the court, and which, where they partake of the nature of final deci-
sions of those rights, may be appealed from, is well established by the de-
cisions of this court.”

In that case a mandamus was granted to the judges of the Circuit
Court to grant an appeal from an order made after final decree, and
while the cause was pending on appeal in the Supreme Court.

Suppose the court, when it granted the temporary injunction, had
required the railroad company to deposit in the registry of the court all
the excess chaiges, to be there impounded until the final determina-
tion of the cause. Can there be any doubt of the power of the court in
that case to have enjoined shippers from maintaining independent suits
in other courts for the recovery of such excess charges? When the
court, instead of requiring such deposits, exacted a bond to do the same
thing, why does not the bond take the place of the money, and author-
ize the court to do what it would have done if the money were in the
registry? 'This objection must therefore be overruled.

On the part of some of the shippers counsel concede that the court
would have the right to retain jurisdiction of the ancillary proceeding,
but insist that the injunction be granted only upon condition that com-
plainant will not contest its liability but only the amounts claimed.
There can be no doubt that the court in granting an injunction has
the power to impose reasonable conditions, as the writ of injunction is
not a writ of right but one of discretion; but that does not mean an
arbitrary discretion, dependent solely on the whim of the chancellor.
It means a sound, judicial discretion, informed and directed by the
established principles, rules, and practice of equity jurisprudence.
This question was fully discussed in the opinion filed in this case in
168 Fed. 720, where many authorities are cited. To grant an in-
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junction upon such conditions that the party asking it waive its de-
fense and concede its liability, when that liability is one of the main
questions in issue, would be a travesty on justice and as much a depri-
vation of its property without due process of law as was the act con-
demned in Hovey v. Elliott, 167 U. S. 409, 17 Sup. Ct. 841, 42 L. Ed.
215. Of what benefit is the injunction to the complainant if at the
same time it must, in effect, pledge itself to confess judgment?

If the defendants had suggested to the court that there is some doubt
as to the solvency of the complainant or its ability to pay any decree
that may be finally rendered against it, the court would no doubt have
required a bond conditioned that it would satisfy any decree which
may be finally rendered against it; but no such demand nor suggestion
was made.

The object of this ancillary proceeding is to determine whether the
plaintiff is liable, and, if so, to whom and for what sums. The juris-
diction might also be maintained upon the ground that when a court
of equity once obtains jurisdiction it has the right to retain it for the
purpose of settling all matters arising by reason of the litigation. Dew-
. ing v. Perdicaries, 96 U. S. 193, 24 L. Ed. 654; Gormley v. Clark,
134 U. S. 338, 10 Sup. Ct. 554, 33 L. Ed. 909; United States v. Union
Pacific R. Co., 160 U. S. 1, 16 Sup. Ct. 190, 40 L. Ed. 319; Hopkins
v. Grimshaw, 165 U. S. 342, 17 Sup. Ct. 401, 41 L. Ed. 739.

The decisions of the Supreme Court in Re City of Louisville, 231
U. S. 639, 34 Sup. Ct. 255, 58 L. Ed. —, and in Re John Engelhard
& Sons Co., 231 U. S. 646, 34 Sup. Ct. 258, 58 L. Ed. —, opinions
filed January 5, 1914, and just to hand, are very much in point and,
in the opinion of this court, sustain the conclusions reached herein.

The court fully realizes that the question of jurisdiction of a na-
tional court in cases of this nature is always a delicate one. But, as
stated by Chief Justice Marshall in Cohens v. Virginia, 6 Wheat. 264,
404 (5 L. Ed. 257):

“It is most true that this court will not take jurisdiction if it should not;
but it is equally true that it must take jurisdiction if it should. The judiciary
cannot, as the Legislature may, avoid a measure because it approaches the
confines of the Constitution. * * * We have no more right to decline the
exercise of jurisdiction which is given, than to usurp that which is not given.
The one or the other would be treasén to the Constitution. Questions may
occur which we would gladly avoid; but we cannot avoid them. All we can

do is to exercise our best judgment, and conscientiously to perform our duty’—
quoted and followed in Ex parte Young, supra.

As the parties agreed in open court that a final decree may be en-
tered, the defendants declining to plead further, a perpetual injunction
is granted, restraining these defendants and all other persons similar-
ly situated from instituting or maintaining any suits for excess of
charges collected by the complainant during. the pendency of this in-
junction.
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BYRD v. HALL et al.
(District Court, B. D. Missouri, S. E. D. September 15, 1913.)
No. 57.

1. JUDGMENT (§ 743*)—CONCLUSIVENESS—MATTERS CONCLUDED.

In a suit by creditors to set aside an alleged fraudulent conveyance, a
Judgment was rendered for plaintiffs setting aside the conveyance and a
motion for a new trial made, which was not acted upon for a number of
years. After the judgment the grantor’s administrator-presented his pe-
tition to the probate court, referring to the judgment, setting out the
names of the judgment creditors who procured it, and praying for an or-
der for the sale of the land conveyed, and the application of the proceeds,
after the payment of costs, to the claims of such judgment creditors al-
lowed by that court, and a sale was had. On a trial, after the granting
of such motion for a new trial, the proceedings in the probate court lead-
ing up to the administrator’s deed and the deed itself were received in
evidence over the objection of the grantee’s heirs that the administrator
could not question the acts of his decedent, but was bound by his deed;
that if the deed was fraudulent, the administrator had no authority to
treat the land as a part of the estate; that the purchaser was one of the
plaintiffs in the suit, and bought subject to the results of the litigation;
that the judgment was set aside on a motion filed at the term at which it
was rendered; that the purchaser bought the land while the motion for
a new trial was pending; and that the petition to the probate court failed
to confer authority on that court, and showed want of jurisdiction on its
face. On appeal to the Supreme Court of the state judgment was ren-
dered for plaintiffs, and the grantee’s heirs moved to modify the judgment
so as to allow them to pay the debts due plaintiffs and issue an execution
for the sale of so much of the lands as would be necessary to pay off and
discharge plaintiffs’ judgments, only in case defendants failed to pay such
Judgments, and alleged in their motion that the deed was valid between
the parties and binding upon the administrator, and could not be called
in question by him though fraudulent, which motion was denied. Held
that the Jjudgment in that action was conclusive against the right of the
grantee’s heirs to maintain ejectment against the purchaser at the admin-
istrator’s sale, on the ground that the land was not assets of the estate,
and that the administrator could not pass title thereto though author-
ized by the probate court; that question having been involved in the for-
mer suit.

[Ed. Note.—For other cases, see Judgment, Cent. Dig. §§ 1252, 1253 1275-
1277, 1284; Dec. Dig. § 743.%]

2, JUDGMENT (§ 828*)—UNITED STATES COURTS—AUTHORITY OF DECISIONS OF
STATE COURTS.

The decision of the Supreme Court of a state as to the valldlty of an
administrator’s deed was binding on the.United States courts, as they
possess no revisory powers over the decisions of the state Supreme Court.

[Ed. Note.—For other cases, see Judgment, Cent. Dig. §§ 1504-1509; Dec.
Dig, § 828.%]

8. EsTOPPEL (§ 92*)—GROUNDS OF ESTOPPEL—ACCEPTANCE OF BENEFITS.

After a judgment in a suit by judgment creditors to set aside an al-
leged fraudulent conveyance which set aside such conveyance except as to
2,000 acres of the land conveyed, the grantor’s administrator obtained au-
thority from the probate court to sell the land as to which the convey-
ance was set aside and apply the proceeds to the payment of such plain-
tiffs’ judgments against the grantor. The 2,000 acres excepted by the
Jjudgment were sold, and the proceeds appropriated by the heirs of the
grantee. Held, that by thus accepting the terms of the decree, such heirs

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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were estopped to attack the validity of the title under the administrator’s
deed, on the ground that the land fraudulently conveyed was not assets
of the grantor’s estate, and could not be sold by the administrator, though
authorized by the probate court.

[Ed. Note.—For other cases, see Estoppel, Cent. Dig. §§ 260-263; Dec.
Dig. § 92.7]
4. ADVERSE PoSSESSION (§ 13%)—ELEMENTS.
Where, in ejectment, it appeared that defendant and those under whom
it claimed had been in possession of the lands in question, claiming title

thereto, for more than 10 years next before the commencement of the suit,
it was entitled to judgment.

[Ed. Note.—For other cases, see Adverse Possession, Cent. Dig. §§ 65,
67-76; Dec. Dig. § 13.*]

At Law. Ejectment by Abraham R. Byrd against George Allen
Hall and another. Judgment for defendants.
See, also, 196 Fed. 762, 117 C. C. A. 568.

R. B. Oliver, of Cape Girardeau, Mo., and Wilson Cramer, of Jack-
son, Mo., for plaintiff.

Martin L. Clardy, of St. Louis, Mo., R. A. Anthony, of Frederick-
town, Mo., J. T. McKay, of Kennett, Mo., and Charles W. Bates, of
St. Louis, Mo., for defendants.

DYER, District Judge. Litigation touching the lands in contro-
versy in this case has extended over a period of more than 35 years.
It began in the circuit and probate courts of Dunklin county, and by
changes of venue and otherwise was considered by the circuit courts
of Howell and Jefferson counties, and from thence by the Supreme
Court of Missouri.

The history of the contest is an interesting one, and is well stated by
the Supreme Court in the case of St. Francis Mill Co. et al. v. Sugg
et al., 206 Mo. 148, 104 S. W. 45.

In 1910 the plaintiff, who claims title under and from the heirs of
Wiley P. Sugg, instituted in this court the present action. The case
was tried here in 1911, and resulted in a judgment for the defend-
ants. From this judgment the case was taken to the Circuit Court of
Appeals for the Eighth Circuit. That court reversed the judgment of
this court and remanded the case, with directions to grant a new trial.
Byrd v. Hall, 196 Fed. 762, 117 C. C. A. 568. After the mandate of
the Court of Appeals, setting aside the former judgment of this court
and ordering a new trial, was received and duly entered, the defendants
asked and obtained leave to file, and did file, an amended answer, to
which the plaintiff filed a reply. The petition, the amended answer
thereto, and the reply made the issues upon which the evidence now in
the record was introduced. :

The plaintiff insisted and now insists that with the exception of cer-
tain pleas touching the 24 and 30 year statute of limitations, there are
no changes either in the pleadings or the evidence from those contained
in the former transcript of this court, and upon which the Court of
Appeals passed. For that reason the plaintiff contends that these ques-
tions were all adjudicated and finally settled by the judgment of the

“For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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Court of Appeals, and that therefore the parties hereto are concluded
from any further consideration of the questions involved. If this con-
tention is true, then it becomes the plain duty of this court to find the
issues, upon this branch of the case, in favor of the plaintiff and en-
ter a judgment accordingly. With this contention of the plaintiff, how-
ever, the court does not agree.

The question that.the Court of Appeals decided, as this court under-
stands the decision, was that land conveyed in fraud of creditors did
not, upon the death of the fraudulent grantor, become general assets
of his estate, and that any sale of such lands by the administrator was
ineffective to pass the title, notwithstanding an order of the probate
court of Dunklin county directing the sale. This decision, of course,
was made upon the facts as then disclosed in the record before the
court.

The amended answer of the defendants and the evidence given in
support thereof are essentially different from those appearing in the
former record.

[1] The facts as now pleaded and shown by the evidence in the case
to be true are to the effect that prior to the death of William S. Sugg,
in 1873, certain of his creditors, to wit, St. Francis Mill Co., Crow,
McCrerry & Co., Sanford, Wells & Co., Moody Michel & Co., Miller,
Rehm & Co., Hickman & Sipple, J. Weil & Co., Snody & Parish,
Jones, Tapp & Co., and Bamberger-Bloom & Co., sued and obtained
large judgments against him in the circuit court of Dunklin county;
that after these judgments were obtained William S. Sugg died, and
B. T. Walker (his brother-in-law) was appointed by the probate court
of Dunklin county administrator of the estate of the deceased. The
said several judgments were duly presented to the probate court for
allowance against Sugg’s estate, and were duly allowed and classified
under the law as of the fourth class. William S. Sugg in his life-
time, to wit, on the 24th day of May, 1871, conveyed by general war-
ranty deed the lands now in controversy (and many more) to his
brother, Wiley P. Sugg. After the above-mentioned creditors had
sued and obtained judgments against William S. Sugg, as before men-
tioned, and after the death of William S. Sugg in 1873, the said judg-
ment creditors began a suit by filing a bill in equity in the circuit court
of Dunklin county against Wiley P. Sugg to set aside a deed from Wil-
liam S. Sugg to him (dated May 24, 1871), on the ground of fraud.
This suit was instituted in the year 1875. In 1876 Wiley P. Sugg, the
defendant in that suit, died intestate. The suit was thereafter re-
vived against the widow and children of Wiley P. Sugg. This suit
finally resulted in the judgment of August 20, 1880, setting aside the
deed of William S. to Wiley P. Sugg, except as to about 2,000 acres.
After the rendition of this judgment, to wit, on the 13th day of De-
cember, 1880, Benjamin T. Walker, administrator of the estate of Wil-
liam S. Sugg, presented his petition to the probate court of Dunklin
county, in which he referred to the decree of August 20, 1880, and set
out the names of the judgment creditors who had procured the same,
and prayed the court for an order of sale. The concluding portion of
this prayer is as follows:

\
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“And your petitioner further prays for an order authorizing and directing
him to pay out of the proceeds of the sale of this land: First, the costs in-
curred by plaintiffs in procuring decree in circuit court, and to be allowed by
you in your court; second, the costs of sale, and costs incurred in this court
and to be allowed by you; third, a pro rata payment of the remainder of the
cash on hand at time of sale, to be paid to plaintiffs in the aforementioned
cause who have their claims allowed according to law in your court.”

This petition was not in the evidence before this court at the former
trial, and consequently not before the Court of Appeals, but is now for
the first time brought to the attention of the court. It was, however,
before the Supreme Court, as is shown by the record of that court
now in evidence. .

The prayer of the petition was granted, and the sale made in accord-
ance with the laws of Missouri. At the sale, George Rogers, under
whom the defendants claim title, became the purchaser, and a deed of
the administrator to him, containing the statutory recitals, was made,
delivered, and recorded. The proceedings of the probate court leading
up to this deed and the deed itself were offered and received in evi-
dence by the circuit court of Jefferson county, against the objections
made at the time by the heirs of Wiley P. Sugg, who were then, as now,
represented by the same distinguished counsel. The objection to the
introduction of the deed to Rogers is important, as the court believes,
as showing that the heirs of Wiley P. Sugg were then making the same
claim to the lands uncovered by the decree of August 20, 1880, as they
now and here assert.

The objections so made now appear for the first time in this case,
and are as follows:

“We object for the reason that B. T. Walker, in the first place, as adminis-
trator of the estate of William 8. Sugg, had no right, as administrator, to call
into question the acts of his decedent; he was bound by the deed from W. 8.
Sugg to W. P. Sugg; in other words, if that deed was made fraudulently, he
was bound by it. B. T. Walker, as administrator of W. 8. Sugg, was bound
by that deed, and had no authority, under the law, to treat that land as a part
of the estate of W. S. Sugg. .

“We object, further, because the alleged purchaser, at the sale of B. T.
Walker, was one of the plaintiffs in this suit, the original plaintiff in the origi-
nal petition; and, if he bought it at the sale of B. T. Walker, he bought it
subject to the results of that litigation.

“We object to these deeds for the reason that the decree which undertook to
set aside the deed from W. S. Sugg to W. P. Sugg and invest the title in W,
S. Sugg was set aside by the order of the circuit court of Dunklin county
upon a motion filed at the same term of court, at which the decree was ren-
dered.

“We object, further, because it is shown that the purchaser, George Rogers,
bought this land during the time the motion for a new trial was pending,
which was filed to set aside the decree of August 20, 1880, by which the circuit
court of Dunklin county undertook to set aside the deed from W. S. Sugg to
W. P. Sugg.

“We object, further, for the reason that the petition was presented to the
probate court for the sale of W. 8. Sugg lands absolutely failed to confer any
authority upon the probate court. The petition shows on its face the want ot
jurisdiction.”

Supreme Court Transecript, pp. 835, 896.

These objections were before the Supreme Court of Missouri for
consideration in the transcript from the Jefferson county circuit court,
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They were necessarily considered by the Supreme Court and deter-
mined by its judgment.

The decision of the Supreme Court and the extent and scope of its
decision in the case of St. Francis Mill Co. et al. v. Sugg et al., 206 Mo.
148, 104 S. W. 45, seems to have been well understood by the distin-
guished and learned counsel, then and now representing the heirs of
Wiley P. Sugg. Fully understanding as they did the effect of that de-
cision upon their clients, they sought by motion to obtain a rehearing,

“ and failing in that, to have the court modify its judgment. That motion
is as follows:

“If this court is unwilling to recall the majority opinion in this cause and
refuses a rehearing, respondents respectfully ask the court to modify said
opinion and its judgment so as to afford respondents an opportunity to pay
off and discharge whatever sums of money may be due the appellants on their
several judgments. That is to say, make an order directing the court to enter
up a decree in which it shall ascertain and define the amounts due the sev-
eral appellants on thelr several judgments, and then order and adjudge that,
upon payment by the respondent of said judgments, with interest, the deed
from William 8. Sugg to Wiley P. Sugg shall be valid and binding, and that
a day certain in the future be named in which respondents shall be permitted
to make such payments, but that if the respondents fail, by the day named,
to pay off and discharge such judgments and costs, then a special execution
issue, directed to the sheriff of Dunklin county, authorizing and directing him
to sell so much of said lands as will be necessary to pay off and discharge such
judgments and costs, and that any balance of said lands, not required to be
sold for the purpose aforesaid, be adjudged and decreed to have passed by said
deed from William 8. Sugg to said Wiley P. Sugg.

“However fraudulent the deed froin W. 8. Sugg to Wiley P. Sugg may have
been, if found to have been fraudulent, it is valid as between the parties, and
vested title in Wiley P. Sugg, and from him it has passed by descent to these
respondents. None but judgment creditors could complain.

“This deed was equally binding upon the administrator of the estate of
W. 8. Sugg, deceased, and cannot be called in question by him, though fraudu-
lent.” -

The Supreme Court denied the motion, although it raised practically
the same questions as are here insisted upon. That motion was not be-
fore this court at the former trial, and consequently not before the
Court of Appeals.

[2] Whether the Supreme Court was right or wrong in its judgment
is not for this court to determine. It is the court of last resort in the
state, and its decisions upon matters of local concern are binding upon
this court.

This court as the Supreme Court of the United States has decided—
“possesses no revisory power over the decisions of the Supreme Court of the
state, and any argument to show that that court mistook the law and mis-
Judged the jurisdictional fact would have been out of place. There were no
facts before the Circuit Court (U. S. Circuit) which were not before the Su-

preme Court of the state when its judgment was pronounced.” Galpin v. Page,
18 Wall. 365, 21 L. Ed. 959.

[3] The question of title to the lands in dispute was before the courts
of Missouri for 30 odd years. The decree of the Dunklin county cir-
cuit court (August 20, 1880) excepted 2,000 acres of land, conveyed by
the deed of William S. to Wiley P. Sugg. These lands were accepted
and sold by the heirs of Wiley P. Sugg, and the proceeds thereof ap-
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propriated to their own use. They accepted the terms of that decree,
and should be bound by it. The lands now in dispute are a part of the
same lot, and were sold after that decree by the administrater of W.
S. Sugg to Rogers for the purpose of paying judgment debts—debts
that formed the basis for the decree.

These facts were all before the Supreme Court of the state when
its decision was rendered in 1897. Many and very important of these
facts have never been before the court until now. ]

The Supreme Court, speaking of the decree of August 20, 1880, said :

“These plaintiffs were there at that time of full age, and represented by
counsel. They permitted the decree to be thus entered. By their agreement it
was thus entered. Under the record in this case the heirs of W. P. Sugg have
sold at least 700 acres of this exempted land. Other portions may have been
sold and passed into the hands of innocent persons upon the faith of this de-
cree entered by the consent and agreement of these plaintiffs. If the defend-
ants have sold this 2,000 acres, they are estopped, and by the actions of the
plaintiffs in agreeing to this decree they should not be permitted to reap the
benefits, especially as against innocent purchasers if such there be, and 700
acres at least have been sold. To give plaintiffs this 2,000 acres would be in-
equitable. To disturb these titles at this date would work a hardship. The
other titles under this same decree of 1880 have passed as if no deed had been
made. For the reasons heretofore given this case should ‘be and is reversed,
but, it being one in equity, we will direct a judgment in conformity with our
views of the equities of the case, and one which will in no wise disturb the ti-
tles. We have the whole case before us,” ete.

The complete record of the Supreme Court in that case is now for
the first time before this court. It is replete with all of the proceed-
ings of the probate court of Dunklin county touching the lands in dis-
pute—the proceedings of the circuit court of that county touching the
same lands; the complete proceedings in the circuit court of Jeffer-
son county; the injunction proceedings by the plaintiffs against these
defendants ; the deed of Walker to Rogers ; the opinion of the Supreme
Court (206 Mo. 148, 104 S. W, 45); the motion of plaintiffs to modify
the decree and the order denying the motion. The Supreme Court of
Missouri seems to have settled this case against the plaintiffs.

Upon the pleadings as they now stand, and upon the evidence as it
now appears, the court finds that the plaintiffs are not entitled to re-
cover in this action. Various objections were made during the trial to
the introduction of evidence. The court did not at the time rule upon
the questions, but reserved the same until now. All such objections are
now overruled and exceptions allowed.

[4] There are other questions raised by the pleadings and evidence
in the.case that it is probably my duty to consider and decide. The
first of these is the statute of limitations—sometimes called a statute .
of repose. This section (section 6) was bought by George Rogers at the
sale made by the administrator of William S. Sugg in January, 1882.
In 1884 this land was assessed to Rogers, and from that time to the
time of his death the taxes were annually paid by him. He died in
1895. His will, devising these lands to his wife, Sue B. M. Rogers,
was dated March 15, 1895. The taxes for that year were paid by his
executor. On the 16th of August, 1897, Sue B. M. Rogers sold and
conveyed these lands to J. E. Thomas, who, on the 13th of September
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of the same year, sold and conveyed the same lands to John W, Vail,
J. E. Thomas, and John A. Cook, a copartnership. On the 15th of
June, 1898, Vail, Thomas and Cook sold and conveyed these lands to
the defendant herein, the Decatur Egg Case Company, a corporation.
From that time until and after the institution of this suit in 1910 the
defendants paid all taxes. In 1898 (after it purchased the land) the
Decatur Egg Case Company built two houses upon the land. One of
these burned, but the other was continuously occupied by the tenants
of the defendants. In 1898 the plaintiffs undertook to assert ownership
and possession by running a single wire around the section. They thus
fenced in the tenants of defendant. This wire was immediately cut
by the defendant, and it continued to occupy the land and to cut tim-
ber thereon. These, then, being the conditions, the plaintiffs in 1899
commenced an injunction suit in the Howell county circuit court to
prevent the defendant from cutting the timber on the section. An in-
junction bond was required by the law to be given by the plaintiffs,
and Byrd (the plaintiff here) was surety on the bond. The entire rec-
ord in that case is now for the first time in evidence here. In the for-
mer trial the bond only was offered. An examination of the petition in
that case, signed by the same attorney now representing the plaintiffs,
shows that the plaintiffs set out with great particularity the claim made
by the defendant to thisland. The answer of the defendant set up own-
ership of the land in dispute. ¢ .

In July, 1909, by agreement of counsel, the Howell circuit court en-
tered a decree in favor of the defendant, dissolved the temporary in-
junction previously granted, and assessed damages in favor of the
defendant for the sum of $500. In that suit the plaintiffs made the
same claim to the land that they here make.

Considering all the evidence touching this particular defense, the
court finds that the defendant, the Decatur Egg Case Company, and
those under whom it claims, had been in possession of the lands in
question, claiming title thereto, for more than 10 years next before
the commencement of this suit, and for that reason the verdict should
be and is in favor of the defendants.

Upon the whole case the court finds:

First. That the title to the lands in dispute has been adjudicated by
the Supreme Court of Missouri adversely to the plaintiff, and those un-
der whom he claims and that adjudication is binding upon this court.

Second. That the plaintiff by his action and the action of those un-
der whom he claims title is estopped from now claiming title to the
lands in dispute.

Third. That the statute of limitations, interposed as a defense in this
case, is good and sufficient, and is sustained by the evidence in the case.

A judgment will be entered in favor of the defendants.
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VALVOLINE OIL CO. v. HAVOLINE OIL CO. et al.
(District Court, S. D. New York. December 23, 1913.)

1. TRADE-MARKS AND TRADE-NAMES (§ 93*)—UNFAIR COMPETITION—EVIDENCE
CONSIDERED.

The adoption and use by defendant of the word “Havoline” in its cor-
porate name and as a name for gas engine and automobile lubricants held
not to constitute unfair competition with complainant, the Valvoline Oil
Company, which with its predecessor had for many years used the name
“Valvoline” as a trade-mark for illuminating and tempering as well as
lubricating oils, where it was shown that the name of defendant’s pred-
ecessor which first adopted the name was the, Havemeyer Oil Company,
that the suffixes “oline” and “line” were in common use for oils of all de-
scriptions, and that defendant had not imitated complainant’s packages
nor used other means to deceive purchasers, but had largely advertised
its name and products and built up a business therein on their merits
which greatly exceeded complainant’s in the same lines.

[Ed. Note.—For other cases, see Trade-Marks and Trade-Names, Cent.
Dig. §§ 104-106; Dec. Dig. § 93.*]

2. TRADE-MARKS AND TRADE-NAMES (§ 59%) — INFRINGEMENT — ‘“VALVOLINE”
AND “HAVOLINE.”

The word “Havoline,” as a name for gas engine and automobile lubri-
cants, held not an infringement of the trade-mark “Valvoline,” as ap-
plied to lubricating, illuminating, and tempering oils.

[Ed. Note.—For other cases, see Trade-Marks and Trade-Names, Cent.
Dig. §§ 68-72; Dec. Dig. § 59.%]

8. TRADE-MARKS AND TRADE-NAMES (§ 86*) — SUIT FOR INFRINGEMENT —
LACHES.

A delay of several years before commencing suit for infringement of a
trade-mark, with knowledge that the defendant was openly using the al-
leged infringing name and expending large sums in advertising its product
thereunder, constitutes such laches as to require a court of equity, in
view of modern business conditions, to deny injunctive relief as well as
an accounting.

[Ed. Note.—For other cases, see Trade-Marks and Trade-Names, Cent.
Dig. § 95; Dec. Dig. § 86.*]

In Equity. Suit by the Valvoline Oil Company against the Havoline
Oil Company and the Indian Refining Company of New York. Decree
for defendants.

Steuart & Steuart and Sidney R. Perry, all of New York City, for
complainant.

Henry B. Brownell and John P. Bartlett, both of New York City,
for defendants.

MAYEDR, District Judge. The suit is brought to enjoin defendants
from using the word <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>