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JUDGES

OF THE

UNITED STATES CIRCUIT COURTS OF APPEALS
THE CIRCUIT AND DISTRICT COURTS, AND
THE COMMERCE COURT

FIRST CIRCUIT

Hon. OLTVER WENDELL HOLMES, Circult Justice.........veeevsne.e.. Washington, D. C.
Hon. LE BARON B. COLT, Circuit Judge....... Cees cecssessirtones .Providence, R. 1.
Hon. WILLIAM L. PUTNAM, Circuilt Judge.....cceaenn ...Portland, Me.
Hon. WILLIAM SCHOFIELD, Circuit Judge..... ...Malden, Mass.
Hon. CLARENCE HALE, District Judge, Maine.. ....Portland, Me.
.Hon. FREDERIC DODGE, District Judge, Massachusetts.. ...Boston, Mass.
Hon. EDGAR ALDRICH, District Judge, New Hampshire...................Littleton, N. H.
Hon. ARTHUR L. BROWN, District Judge, Rhode Island..................Providence, R. I.

SECOND CIRCUIT

Hon. CHARLES E. HUGHES, Circuit Justice..... teetsesssseessssrsessss.. Washington, D, C.
Hon. E. HENRY LACOMBE, Circuit Judge..... . N. Y.
Hon. ALFRED C. COXE, Circuit Judge....... . N. Y.
Hon. HENRY G. WARD, Circuit Judge..... esesvsecasaseassess..New York, N. Y.
Hoa. WALTER C. NOYES, Circuit Judge.......... tetessrscsincnenseses...New Haven, Conn,
Hon. JAMES P. PLATT, District Judge, Connecticut........ «eses....Hartford, Conn.

Hon. THOMAS 1. CHATFIELD, District Judge, E. D. New York.............Brooklyn, N. Y.

Hon. VAN VECHTEN VEEDER, District Judge, E. .D. Nev Vork... Brooklyn, N. Y.
Hon. GEORGE W. RAY, District Judge, N. D. New York...._ . ...Norwich, N, Y.
Hon. GEORGE C. HOLT, District Judge, S. D. New York...... ..New York, N. Y.
Hon. CHARLES M. HOUGH, District Judge, S. D. New York. .New York, N. Y.
Hon. LEARNED HAND, District Judge, S. D. New York...... esseessss...New York, N. Y.
Hon. JULIUS M. MAYER, District Judge, 8. D. New York............. New York, N. Y.
Hon. JOHN R. HAZEL, District Judge, W. D. New York.... ..Buffalo, N. Y.
Hon. JAMES L. MARTIN, District Judge, Vermont..... seesssenassssecseansss..Brattleboro, Vt.
THIRD CIRCUIT
Hon. MAHLON PITNEY, Clrcuit Justice............ cesssesesiaensesesso. Washington, D. C.
Hon. WILLIAM M. LANNING, CIrcuit JUAZel...cvus v enennereennnnrenennans vrs Trenton, N. J.
Hon. JOHN B. McPHERSON, Circuit .Judge2.. ...Philadelphia, Pa.
Hon. GEORGE GRAY, Circuit Judge........... tetetanseeteatertararrarnsnn ... Wilmington, Del.
Hon. JOSEPH BUFFINGTON. Circult Judge...................... R PN Pittsburg, Pa.
Hon. EDWARD G. BRADFORD, District Judge, Delaware,.................Wilmington, Del.
Hon. JOHN RELLSTAB, District Judge, New Jersey....... sessearsesaseasssa.Trenton, N, J,
Hon. JOSEPH CROSS, District Judge, New Jersey............... . ..Elizabeth, N, J.

Hon., JOHN B. McPHERSON, District Judge, E. D. Pennsy]vama’ ..Philadelphia, Pa.
Hon. JAMES B. HOLLAND, District Judge, E. D. Pennsylvania......... .Philadelphia, Pa.
Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvania..... vseeses..Sunbury, Pa.
Hon. JAMES 8. YOUNG, District Judge, W. D. Pennsylvania.......... ......Pittsburg. Pa.
Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania...............Pittsburg, Pa.

! Died February 16, 1912,
2 Appointed Circuit Judge. Took cath of office April 8, 1912,

)
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FOURTH CIRCUIT

Hon. EDWARD D. WHITE, Circuit Justice....ooceu..... sessrsescsssese.. . Washington, D. C.
Hon, NATHAN GOFF, Circuit Judge.......coovieiienneanns Heentrrscestareas Clarksburg, W. Va.
Hon. JETER C. PRITCHARD, Circuit Judge............ ..ses....Asheville, N. C.
Hon. THOMAS J. MORRIS, District Judge, Maryland?.. Cereereiie e, Baltimore, Md.
Hon. JOHN C. ROSE, District Judge, Maryland.. ....c.ecevvunnn.. . Baltimore, Md.
Hon. HENRY G. CONNOR, District Judge, E. D. North Carollna PO Wilson, N. C.
Hon. JAMES E. BOYD, District Judge, W. D. North Carolina............. Greensboro, N, C.
Hon. HENRY A. MIDDLETON SMITH, District Judge, E.and W, D. S. C..Charleston, S. C.
Hon. EDMUND WADDILL, Jr., District Judge, E. D, Virginia................Richmond. Va.

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia.... ..Lynchburg, Va.
Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia... ...Philippi, W. Va.
Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia......Charleston, W. Va.

FIFTH CIRCUIT

Hon. JOSEFH R. LAMAR, Circuit Justice............ P veessiesssss. Washington, D. C.
Hon. DON A. PARDEE, Circuit Judge...... ceesesssJAtlanta, Ga.

Hon. A. P. McCORMICK, Circuit Judge..... citeassessisscassanansssssassas.Dallas, Tex.
Hon. DAVID D. SHELBY, Circuit JUudge...civiiiiiiiii e e PPN Huntsville, Ala.
Hon. THOMAS G. JONES, District Judge, N. and M. D. Alabama. ...Montgomery, Ala.
Hon. WM. I. GRUBB, District Judge, N.. D, Alabama............... ...Birmingham, Ala.

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama. erereeees Mobile, Ala.
Hon. WM. B. SHEPPARD, District Judge, N. D. Florida........v0vevene. ... .Pensacola, Fla.
Hon. JAMES W. LOCKE, District Judge, S. D. Florida.......... veveses...Jacksonville, Fla.
Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia. ......Atlanta, Ga.

Hon. EMORY SPEER, District Judge, S. D. Georgia....... ...Macon, Ga.
Hon. RUFUS E. FOSTER, District Judge, E. D. Louislana.. .New Orleans, La.
Hon. ALECK BOARMAN, District Judge, W. D. Louisiana........ ...Shreveport, La.

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi. ..
Hon. GORDON RUSSELL, District Judge, E. D. TeX8S.uernessess s ...Sherman, Tex.
Hon. EDWARD R. MEEK, District Judge, N. D. Texas......... .. ..Dallas, Tex.
Hon. WALLER T. BURNS, District Judge, S. D. Texas........ ereees iereennns Houston Tex.
Hon. THOMAS S. MAXEY, District Judge, W. D. TeXa8..ciateiesnssnnnrnessess.-Austin, Tex,

..Kosciusko, Miss.

SIXTH CIRCUIT

Hon. WILLIAM R. DAY, Circuit Justice...... tesseraseetiiiisiieanas.. . Washington, D. C.
Hon. ARTHUR C. DENISON, Circuit Judge .... e Grand Rapids, Mich.
Hon. JOHN W. WARRINGTON, Circuit Judge......

..Cincinnati, Ohio.

Hon. LOYAL E., KNAPPEN, Circuit Judge ...... Ceveresrretienraeeay .Grand Rapids, Mich.
Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky....... .....Maysville, Ky.
Hon. WALTER EVANS, District Judge, W. D. Kentucky......oovvvenvnnnnn.. Louisville, Ky,
Hon. ALEXIS C. ANGELL, District Judge, E. D. Michigant........ .. Detroit, Mich.
Hon. CLARENCE W. SESSIONS, District Judge, W. D. Michigan ......... Muskegon, Mich.
Hon. JOHN M. KILLITS, District Judge, N. D. Obi0 .....v0vnnnnnnn. esesese... Toledo, Ohio.
Hon. WM. L. DAY, District Judge, N. D. OBi0..cvveveeeervrernnrnenrennnnn. Cleveland, Ohio.
Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio..............Cincinnati, Ohio.
Hon. JOHN E. SATER, District Judge, S. D. OBIO...evuurrrnnneannanennens ...Columbus, Ohio,

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee
Hon. JOHN E. McCALL, District Judge, W. D. TCORESSEE. .. 0nunenss

..Knoxville, Tenn,
..Memphis, Tenn.

3 Died June 6, 1912, . ¢ Resignation effective June 1, 1912,



Hon. HORACE H. LURTON, Circuit Justice......... c.ceiveencaen vesee..Washington, D. C.
Hon. PETER S. GROSSCUP, Circuit Judge®.. ..Chicago, 11l

Hon. FRANCIS E. BAKER, Circuit Judge.... ...Goshen, Ind.

Hon. WILLIAM H. SEAMAN, Clrcuit Judge.......cocceveerceccncnee ShebOVgan, Wis.

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge.......c..coonee ..................Chlcago, Il

Hon. KENESAW M. LANDIS, District Judge, N. D. Ilinois. .. ....Chicago, Il
Hon. GEORGE A. CARPENTER, District Judge, N. D. 11linois... ...Chicago, Ill.
Hon. FRANCIS M. WRIGHT, District Judge, E. D. lllinols...... ....Urbana, Il
Hon. J. OTIS HUMPRHEY, District Judge, S. D. Illinois..... vevee...Springfield, T1L
Hon. ALBERT B. ANDERSON, District Judge, Indiana................. ....Indianapolis, Ind.

Hon. FERDINAND E. GEIGER, District Judge, B. D. Wisconsin®....... .Milwaukee, Wis.
Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin. vesresseseessss Madison, Wis.

EIGHTH CIRCUIT

Hon. WILLIS VAN DEVANTER, Circuit Justice............ veressessssss.. Washington, D. C.
Hon. WALTER H. SANBORN, Circuit Judge.. J N St. Paul, Minn.

Hon. WILLIAM C. HOOK, Circuit Judge........ Leavenworth, Kan.
Hon. ELMER B. ADAMS, Circuit Judge... ceee ferererereeentrenareranan St. Louls, Mo.
Hon. WALTER I. SMITH, Circuit Judge ..Council Bluffs, Towa.
Hon. JACOB TRIEBER, District Judge, E. D. Arkansas..... veeessessssss..Little Rock, ATk.
Hon. F. A. YOUMANS, District Judge, W. D. ATKANSAS. .0rvereeeesness. . Ft. Smith, Ark.
Hon. ROBERT E. LEWIS, District Judge, Colorado........ PN Denver, Colo.
Hon. WM. H. POPE, District Judge, New Mexico... .......... vereeeeseessss.Santa Fé, N. M.
Hon. HENRY THOMAS REED, District Judge, N. D. IOW8...e0eetreneaeesss...Cresco, JIowa.:
Hop. SMITH McPHERSON, District Judge, S. D, Iowa...... ....Red Oak, Iowa.
Hon. JOHN C. POLLOCK, District Judge, Kansas...... .Kansas City, Kan.
Hon. CHAS. A. WILLARD, District Judge, Minnesota. .Minneapolis, Minn.
Hon. PAGE MORRIS, District Judge, Minnesota.............. Meeeeessennaosenenn Duluth, Minn.
Hon. DAVID P. DYER, District Judge, E. D. Missouri.........cc.covenees .St. Louis, Mo.

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missourl .. Kansas City, Mo.
Hopn. W. H. MUNGER, District Judge, Nebraska.........cooccennniiirnrianceoae Omaha, Neb.

Hon. THOMAS C. MUNGER, District Judge, Nebraska....... PN Lincoln, Neb.

Hon. CHARLES F. AMIDON, District Judge, North Dakota.. ....Fargo, N. D.
Hon. RALPH E. CAMPBELL, District Judge, E. Oklahoma.. . Muskogee, Okl
Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma....ccoveevesreeiines Guthrie, Okl
Hon. JAMES D. ELLIOTT, District Judge, South Dakota................ Sioux Falls, 8. D

Hon. JOHN A. MARSHALL, District Judge, Utah.. . ............Salt Lake City, Utah.
Hon. JOHN A. RINER, District Judge, Wyoming....... .......................Cheyenne, Wyo.

NINTH CIRCUIT
Hon. JOSEPH McKENNA, Circuit Justice.........coveivinenses ve...Washington, D. C.
Hon. WILLIAM B. GILBERT, Circult JUudge....oocvverereiinccoanmecnononancanes Portland, Or.
Hon. ERSKINE M. ROSS, Circuit Judge............ teeeesssssesss...Los Angeles, Cal.
Hon. WM. W. MORROW, Circult Judge.....ccoiiieierarsnraeceraanenneenes San Francisco, Cal.
Hon. CORNELIUS H. HANFORD, District Judge, W D Washlngton ..... Seattle, Wash.
Hon. OLIN WELLBORN, District Judge, S. D. California.......cceevvenee Los Angeles, Cal.
Hon. JOHN J. DE HAVEN, District Judge, N. D. Calitornia . .San Francisco, Cal.
Hon. FRANK H. RUDKIN, District Judge, E. D. Washington....oeeeevennn. Spokane, Wash.
Hon. CHARLES E. WOLVERTON, District Judge, Oregon..cecicrsaceresruoncs Portland, Or.
Hon. EDWARD S. FARRINGTON, District Judge, Nevada.. .....Carson City, Nev.
Hon. GEO. M. BOURQUIN, District Judge, Montana........ vestersasssansesarens Butte, Mont.
Hon. FRANK S. DIETRICH, District Judge, ) (A F:1 T T R P Boise, Idaho.
Hon. WM. C. VAN FLEET, District Judge, N. D. California... .San Francisco, Cal.
Hon. ROBERT S. BEAN, District Judge, Oregon......ccoverneiiiienniunnnieees Portland, Or.
Hon. GEORGE DONWORTH, District Judge, W. D. Washington”. .Seattle, Wash.
Hon EDWARD E. CUSHMAN, District Judge, W. D. Washington®. ...........Seattle, ‘Wash.
5 Resigned October 23, 1911. 7 Resigned March 20, 1912.

JUDGES OF THE COURTS v

SEVENTH CIRCUIT

s Appointed March 20, 1912 8 Appointed May 1, 1912.
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COMMERCE COURT

Hon. MARTIN A. KNAPP, Presiding Judge....... teetieeaanee, vesvere.. . Washington, D.
eree.... Washington, D.
Hon. WILLIAM H. HUNT, Associate Judge........ccoeuunnun. ...Washington, D.
...Washington, D.
Hon. JULIAN W. MACK, Associate Judge...coeeeveevevurerannnnnns ...Washington, D.

Hon. ROBERT W. ARCHBALD, Associate Judge.................

Hon. JOHN E. CARLAND, Associate Judge

apaaa



CASES REPORTED

Page

Abrams, United States v. (C. C 82
Advance Bag Co Union Paper Bag Mach.

Co. v. (C. C 126
Atna Ins. Co. of Hartford Conn., v. Bank

of Brunson (C. C.

Atna Life Ins. Co., of Hartford Conn., v. 5

Outlaw (C. C. A ) ................... 62
Alcorn v, Alcorn (C. C).vvevvenennnen. 275
Allen v. United States (C. A)...... 664
Allis-Chalmers Co., General Electnc Co. v.

GG Attt tiariaeinsans 413
Allis Chalmers Co. v. General Electric

Co. (C. C. A)vvrienesnnnannsnscsans 414
American, The (D. C)..ovvveveeennn.nn 899
American Agr. Chemical Co. v. Brinkley

(C.CoA) it iii s 411

Page
Bennett, United States v., eight cases (C.

Co Adewearimemeae 1023
Berlin, Louis Metzger & Co. v. (C. C. A.). 426
B. J. Wolf & Sons v. Royal Ins. Co. of

Liverpool (C. C. A)...iivrienenennaans 853
Block v. Meridian (C ........... 675
Blodgett & Orswell Co v George S.

Lings & Co. (D. C.).vvvevnrnrennnnas 569
Blount v. Downs (C - 1020
Board of Com'rs of Caddo Levee Dist.,

Slattery v. (C. C. A)....cvivinnenn.. 22
Board of Directors of St Landry Parish,

La., Kaill v. (C. C. A).......covvenen
Boldt Co. v. N1v1son-Welskopf Co. (C. C.

7 U . 871
Borden Ice Cream Co., Borden’s Condens-

ed Milk Co. v. (D. C).ovvennnnnannnnn 554

............................... '1018 | Borden's Condensed Muk Co. v. Borden
American Car & Foundry Co., Ruckle v. Jee Cream Co. (D. C).vvvvnnnnnnnnnn 554
.............................. 459 | Brinkley, American Agr Chemical Co. v.
American Lumber Co. v. West (C. C. (C. G A e iiiiitaiinenasrnnneonans 411
- U 1020 { Broad River Lumber Co. v. Middleby (C.
American Steel & Wire Co. of New Jerse Co A iiittiriiiiatinsaasineeneinnes 817
v. Denning Wire & Fence Co. (C. C A) 117 | Brockton Ideal Shoe Co, In re (D. C.)... 233
American Tobacco Co., Locker v. (D. C) 232 | Brooks, Fitch v. (C. C. A)....c.... 944
Archer v. Greenville Sand & Gravel Co. Brown v. Foster (C. C A.). 854
(C. Co A)iiviiiiiineiinienecnensnns 1020 | Brown, Weigel v. (C. C. A.) 652
Assets Realization Co. v. Wellington (C. C Buffalo, The (D. C.)....covvn. 900
................................ 87| Bulkley, Strasser v. (C. C. A)..... 355
Atchlson, Howard v (C Al) 1021 | Burchett v. United States (C C.A)...... 821
Atchison, T. & S. Co Smith v. (C. Burley v. Compagme De Navigation
. O 3 PSP 79| Francaise (C. C. A)..ivviennennnannn 35
Atlantic Coast Line R. Co. v. Connor (C. 409 Busch, French v. (D Cluveeeneneeanans 574

Atlantic Coast Line R. Co. v. Interstate
Commerce Commission (Com. C. 449
Atéantlc Mut. Ins. Co v. Peninsular & O

S.Co. (C.C. Aj.vviiininnininnns 84
Atlas Chain Co., Weed Chain Grip Co. v.

M. C)verrrertanrressononssenananns 448
Aurora, The (D. C.).vovevvnnnnnnnnn.. 559
Austin Run Min. Co, Colston v. (C. C.

N0 Y PP 929

)
Austrian Union 8. S. Co. of)Trleste, Aus-

tria, v. Calafiore (C. C. A)............ 377
Bank of Brunson, Ztna Ins. Co. of Hart-

ford, Conn., v. (C. C. A)............. 385
Barber Lumber Co., United States v. (C.

C. A iiieiniciestnncesscanssnsnns 24
Barnes v. Trees (D. C).vveveniiivnnsn. 230
Barry, Tweedie Trading Co. v. (D. C))... 286

B%rter, Central Wisconsin Trust Co. v. (C. 8

............................... 35

Bay, Sanborn v. (C. C A) ........ eeeen. 37

Bay, Sanborn v. (C A)eieiiiiinnnns 351

Bell v. Union Pac. R. Co. . C ) vee.. 366

Bennett v. United States (C. C. A.)..... 630
104 B

Cadillac Motor Car Co., Johnson v. (C. C.) 497

Calafiore, Austrian Umon Co of
Trleste Austria, v. (C. C. A).. ve.. 8
Cammata, United States v (D C) ...... 903
Camors v. Steele (C. C. A.)..... esensn 10‘73
Campbell v. Mangle (C. C. A)..cievven.n 110
Carlisle v. United States (C LA 827
Carlton, Miller v. (C. C. A)......ovvuun 022

Carroll County, Empire State Surety Co 593

Central Glass Co., v. GuardlaAn) Fire Ins.

Co. of Pennsylvama (C.C A)......... 51
Central Wisconsin Trust Co. v. Barter (C.

[ ) 7S 835
C. E. Sherin Co., Lewis v. (D. C)).. 976
Chandler, In re (C. CoA)ieiiininananan 944
Charles Boldt Co. v. vaxson-Wexskopf Co.

(C. C. A iiiiriiiiiniasionnnnanenas 871
Chautauqua, The (D. C)........co0ve.tn 900
Cheatham Electric Switching Device Co,

Nassau Electric R. Co. v. (C. C. A)).... 963



X 194 FEDERAL REPORTER

Page

Cheatham FElectric Switching Device Co,

Transit Development Co. v. (C. C. A).. 963
Chesterfield Mfg, Co. v. Leota Cotton

Mills (C C. A)
Chicago, B & Q. R. Co. v. United States

(C. C. 342

Ctha"O &N Co., Hulac v. (D C) 747
(,hlpman, Sarfert Co v. (C C. A) ...... . 113
Chodkowski v. United States (C. C ... 858
Cincinnati Shaper Co., Gould & Dberhardt 650

Page

Davis v. Mobile & O. R. Co. (C. C. A.).. 374
De Laval Separator Co v. Iowa Dau‘y
Separator Co. (C. C. A).....cvuuun.
Denning Wire & Fence Co, American

%tee] ‘} Wire Co. of New Jersey v. (C. 117
Des Mou&éé' Water Co. v. Des Moines

Dlana, The (C.C A)iiieinninininnn, 1021
Dlvens, McCaskey Register Co. v. (C. C. 967
Doctor Fack "Pot M'{n' "Co., Work Min. &
Mill, Co. v. (C. C. A) 6
Donald & Taylor v Salmen Brick & Lum-

V. (C. G At ii et iiiii e ieinaes ber Co. (C. C. A)evvveiivnnrnninnnnes 800
City of Ba;onne, N. J., Gamewell Fire Donovan-Hopka-Ninneman Co.
Alarm Tel. Co. v. (D. C).v.vvvvennnnn 4 Lumber Mfg., Co. (C. C. A.
City of Berlm, The (D. C.).oveveneannnn 559 | Dover, Greenwood v. (C. C. A)
City of Chicago, Munroe v. (C. C. A).... 936 Dowden, United States v C. C) 5
City of Clarksdale v. Williamson (C. Downs, Blount v. (C. C. A).......0cv... 1020
7 N AP UPI | 412 Downs, Garrison-Norton Lumber Co. v. (C.
City of Des Moines, Des Moines Water L 0 T 1020
Co. Vo (D. C)eriiiieninriiennnnsanns 557
City of Meridian, Block v. (C. C. -+++ 675 | Elmer A. Keeler, The C. C A)ooiaann, 339
Cl]t]’.}{ of \Ix(x}meapozg, é\}lmneapohs General 015 Emery, Hansen v. (C. C. A)uonnevinnsl 1021
ectric Co. v. (C. C).vevvvvvninnnnn, e St r -
Gity of New York, Conway v, (D. C.).... 520 | ppive,State S“f‘ft_’i f"_’._"_ ff“_‘f roll Coun-
City of Sault Ste. Marie, International Equitable Life Assur. Soe. of the United
Transit Co, v. Clovevnvnrnnnnns 5221 “States, Grieb v. (C. C. AJ..ivuuinnnns 1021
Clairfield Lumber Co., In re (D G)... .. 181| Erin, The (. C. A)onreiernniil il 405
Clark Blade & Razor Co. v. Gillette Safe- Exchange Serip Book Co. v. Rand, Mc-
ty Razor Co. (C. C. A).............. 4211 Nally & Co. (D. C.)uevevrrnnnnnnones 444
Ccark v. Chicago,* R I & P. R, Co. (D. 505
................................ 3
Colonial Trust Co of Waterbury, Conn., Fairbank Co., Ex parte (D. C.).......

v. Thorpe (C. C. A.)....iviianucnnns 390
Colston v, Austin Run Min. Co. (C. C. A.) 929
Columbia Wire Co v. Kokomo Steel &

Wire Co. (C. C. A)...oviiiiiiinnnn.., 108
Combustion Utlhtles Corp., Worcester Gas-

light Co. C. A 1023
Commerc1al & Savmgs Bank v. Robert

H. Jenks Lumber Co. (C. C).........
Commercial & Savings Bank v. Robert

H. Jenks Lumber Co. (D. C.)
Compagnie De \avxgatlon Francaise, Bur-

ley v. (C. C
Condit Electncal Mfg. Co., Westmghouse

739
335

Electric & Mfg. Co. v. (C. C.A)....... 427
Condit Electrical Mfg. Co., Westmghouse

Electric & Mfg. Co. v. C. C)ovirnnns 430
Connor, Atlantic Coast Line R. Co v. (C.

[0 - U T 409
Conway v. New York (D C.).. cveses. D29
Cook v. Robinson (C. C ) .............. 753
Cook v. Robinson (C. C. A)............. 785
Cornhill 8. S Co. v. West India §. 8. Co.

(O & - W T, 396

Comtenay Mercantlle Co. v. Finch, Van
Slyck & McConville (C. C. Al)

Craig & Co., Shoe v, (C. C A)..

Crawford, The Lizzie (D.

Creelman, Henderson v. ((,

..............

97
Fairbanks, Morse & Co., F. E. Myers &
Bro. v. (C. C. A)..iiiiiininainnnnns 971
Falls City Woolen Mills, William B. Scaife
& Sons Co v. (D. G, 139

............................. 18
Fauerbach Brewing Co., Hogan v. (C. C.

. 8 846

Fehx, O’Sullivan v. (C. C. A).......... 88

Myers & Bro v. Falrbanks, Morse
& Co. [ O N T 971
Finch, Van Slyck &McConvﬂ)le Courtenay

’\Iercantxle Co. (C . 368
Fitch v. Brooks (C.C. A))...... 944
Flemmg Co., In re (C C. A). 658
Folger, In re (C. C. A)......... 793

Folger v. Putnam (C C. A)
Foster, Brown v. (C. C. A)
French v. Busch (D. C.)..

Gamewell Fire Alarm Tel. Co. v. Bayonne,
N.J. (D. C. 147

General Ghemical Co. v. éIex"fhants

Miners’ Transp. Co. (C. C. A)....... 361
General Electric Co. v. Allls Chalmers

Co. (C. Co A)evvevnni il 413
General Electric Co., Allis-Chalmers Co.

V. (C. Co A)eevi i iiiiiiinnnnn.. 414

G(gxeral KmtAFabrlc Co. v. Steber Mach.
0. (C. C. A).eviiiineiiiniiiinnnnn.
George F. Craig & Co., Shoe v. (C. C. A) 678



CASES REPORTED

Page
George S. Lings & Co., Blodgett & Ors-
well Co. v. (D. C)ovvvvvneninninnenns 569
Gibson v. Manetto Co. (C. C. A)....... 331
Gllderslee\e, Merchants’ & Miners’ Transp.
Co. (C. Co A)iviieernerninncnonenn
Glllette Safety Razor Co Clark Blade &
Razor Co. v. (C. C. A)...cvvvvenrnnne 421
Glen Island, The (D. C) .. 744

Golden Rod, The (D. C.) :
Goldﬁeld Consol. Mines Co v. Ricbardson

...................... 680

Grauwﬂler v. Moses (C.C.A).oevvinns 86
Greenville Sand & Gravel Co, Archer v.

(O T & T V5 T O 020
Greenwood v. Dover (C. C. A)..........

Grieb v. Equitable Llfe Assur Soc. of the
United States (C. A.) 1021
Guardian Fire Ins. Co of Pennsyl\ama v.

Central Glass Co. (C. C. A).....oeunes 851
Hansen v. Emery (C. C. A)....covvennn 1021
Harris v. United States (C A) ..... 634
Hartford, Westen ’\Ifg Co. v. (C A).. 875
Hawley, In re (D. C.)ovurivenirerenann 751
Hayes, McDermott v two cases D. C).. 902
Hebard, Hopkins v. (C ........... 301
Heltman, Standard Fire Extlngulsher Co.

Vo (G Co Adiee i iiiiiniiieinanne 400
Henderson v. Creelman (C C A)...... 1021
Herndon, Taylor v. (C ......... . 9;16
Hibbert, Wilson v. (C. C. A).......ccue 38
Higgins, United States v (D Cleveenens 539
Hu‘show1tz, Inre (D. C)oevvnvnnnnnnes 562

H. M. Pfann & Co. v. J. C Turner Cy-

press Lumber Co.(C.C.A)...ovvvvennn 69

H&c)kmg Yal. R. Co., Umted States v. (D.

Hogan, In re (C. C

Hogan v. Fauelbach Brewmg Co. (C. C. A) 846

Holmes Lewis v. (C. A. 842

Hope Lumber Mfg. Co, Donovan Hopka-
Ninneman Co. v. (C. C. A

Hopkins v. Hebard (C. C. A)eeirnrans 301
Houser, Starr v. (C. C.)..vvvvvvennnnnnn 730
Howard v. Atchison (C.C. A)evevennnn 1021
Hulac v. Chica 50 & \I W. R. Co. (D. C.) 747
Hurst, In re (C. C. A)..ovevvinininnns

Hyde, Ex parte (C C.) .................. 207
Hygienic Fleeced Underwear Co, Pheenix
IKnitting Works v. (C. C. A).......... 696
Hygienic Fleeced Under“ear Co Pheenix
Khnitting Works v. (C. C)............. 702
Hygienic Fleeced Underwear Co., Pheenix
Knitting Works v. (C. C)............ 703
Hygienic Fleeced Underwear Co., Pheenix
Khnitting Works v. (C. C.)............. 717

165
408
522
449

Imperial Brass Mfg. Co. v. Nelson (C. C.)

International Mercantile Marine Co., Unit-
ed States v. (C. C. A))

International Transit Co. v. Sault Ste.
Marie (D

Interstate Commerce Commission, Atlantic
Coast Line R. Co. v. g,om C)

Towa Dairy Separator Co., De Laval Sep-
arator Co. v. (C. C. A)....c.cvvvnnann 423

Iron Clad Mfg. Co., In re M C)eveunn. 906

.......................

Jablin, In re (D. C).. AN

Jackson v. White (C )...

James A. Walsh, The (D ........... 5.
J. B. M. Electric Co., Umted States Light

& Heating Co. v. (C C.A)eovvvunon.. 860
J. C. Turner Cypress Lumber Co., H. M.

Pfann & Co. v. (C. C. A)......coven.. 69
Jenks Lumber Co., Commercial & Savings

Bank v. (C. C)evovirnininnennnnnnnss 732
Jenks Lumber Co Commercial & Savings

Bank v. (D. ) ......................
John(g‘ McCanna Co., Lavigne Mfg. Co.

Vo (U Ul A s i tisscsesenasconraosnans
Jo(!:m)son v. Cadillac’ Motor Car Co. (C.
Joplin & P. R. Co. v. Payne (C C A) 387
J. W. Fleming Co., In re (C. A)... 658
Kaill v. Board of Du'ectors of St. Landry

Parish, La. (C. C. A)..o.vvvrniennnsn
Keeler, The Elmer A (C J- V5 T, 339
nght Lutcher & Moore Lumber Co. v.

. 0 N 1022
Koehl Co Rowell v. D. C).ovvvevnnnnes 446
Kokomo Steel & ere Co., Columbia Wire

Co. v. (C. Co A)ivinnciivnaninnnans 108

Komie, Umted States v. (D.C).ovvnnnnn 567

C)
Kopmeler Motor Car Co., Velie Motor Car
Co. v. (C. C. A) 3
Kresge v. Taylor (C. C. A).ovvvnennne 379

Langdon v. Pennsylvama R. Co. (D. C.) 486
Larsen v. Neal (C. C. A ...............
Lavers, Ex parte (D. C)....vvevnnnnas 233
Lavigne Mfg. Co. v. John F. McCanna Co.
(C. C. A 1

v. (C. C A) ..................
Lewis v. C. E. Sherm Co (D c.).
Lewis v. Holmes (C. C
meoln v. Robinson (D

Lings & Co., Blodgett &

[ 22 2 9
Livermore & Knight Co., Postal Tel. Cable

Co. V. (D. Cevererncnnaansnnnnsannes 180
Lizzie Crawford, The (D. C).......0..0. 899
Locker v. American ’l‘obacco Co. (D. C.).. 232
Lolg)gxecv) Puget Sound Mills & Timber Co.

.......... 141
Orswell Co. v,

158
830 | Long Island R. Co., RelchtXt)v (C. C. A) 407

Lonstorf v. Maas ( ...........
Loger Bros.,, Phenix Knitting Works v. 70
Louis ‘\Ieiz'g"e.r. &Co v. Berlin (C ' 3, A) 426,
Lutcher & Moore Lumber Co. v. nght

C. A. 022

(C. Co A ittt it iiicnannann 1
Luten v. Rhoads & Knisely (C. C)....... 169
Maas v. Lonstorf (C. C. A)............. 577
McCanna Co., Lavigne ) \Ifg Co. v. (C. C.

7 U T T 112
\Ic(Jaskey Register Co. v. Divens (C. C. -
MaDermott v. "Hayes, two cases (D. C.)... 902
Mace, Updike v. (D. C)...vvivvvnnnenn. 01

McHie, United States v M. Clovevrnnnn 894
\Ichcan, Union Pac. R. Co. v. (C. C. A) 393
Manchester Liners v. Virginia-Carolina

Chemical Co. (D, C.)....vvvsnvnneann
Manetto Co., Gibson v (C.C. A)..



194 FEDERAL REPORTER

Page Page
Mangle, Campbell v. (C. C. Al)..ceve.... 110 | Pennsylvania Steel Co. v. New York Clty
Mason, Salinger v. (© ) I, 382 Co., four cases (D. ............
Merchants’ & Miners’ Transp Co., Gener- Pennsylvama Steel Co. Washmgton &

al Chemical Co. v. (C. C. A)....cvvvnee. 361 | Berkeley Bridge Co. (D (07 I 1011
Merchants’ & Miners’ Transp Co. v. Gil- Pfann & Co. v. J. C Turner Cypress Lum-

dersleeve (C. C. A)...ceivvervnnnnne 361) ber Co. (C. C. A)....vvvvvnnen.n. ... 69
Merchants’ & Miners’ Transp. Co. v. Phoenix Knitting Works v. Hygienic

Robinson-Baxter-Dissosway Towing & Fleeced Underwear Co. (C. C. A.).... 696

Transportation Co. (C. C. A)...c.... 361 | Phoenix Knitting Works v. Hygienic
Metzger & Co. v. Berhn (C C. A)...... 426| Fleeced Underwear Co. (C. Cr...... 702
Michaels, In re (D. C.)evevvereronannss 552 | Phoenix Knitting Works Hygienic
Middleby, Broad River Lumber Co. v. (C Fleeced Underwear Co. ( ...... 03

G A ittt ittt 817 | Phoenix Knitting Works - Hygiemc
Miller v, Carlton (C. C A)eeeiennnnnn .1022 Fleeced Underwear Co. ( .......
Miller, State of Maryland v. (C. C. . 775 | Phoenix Knitting Works v. Louer Bros.
aneapohs General Electrie Co. v. ane- ............................. 700

apolis (C. C)ivvvvnninnennnnennnannns 215 | Phoenix Kmttmg Works v. Rich (C. C; 708
Missouri, K. & T. R. Co., Winfrey v. (C. Phoenix Knitting Works v Rich (C. C.) 721

[ U D U 808 | Pirvitz v. Pithan (C. C. A)...oure.n.. 403
Mitchell v. Porter (C. C. A). .. 49| Pithan, Pirvitz v. (C. C. A)..evvurnnnnn 4038
Mobile & O. Co., Davis v. (C. C. A).. 374 | Plunger Elevator Co. v. Park (C. C. A)) 695
Monarch Vacuum dleaner Co. v. Vacuum Pollock, The Walter B (D C.)... ce. 549

Cleaner Co. (D. C).vvvneervnrennnnnns 172 | Porter, Mitchell v. (C. C 49
Mosby v. United States (C C A)ieennn 3468 | Postal Tel. Cable Co. v " Livermore &
Moses, Grauwiller v. C. P W 861 Knight Co. (D. C).vvverrrnnnnnnnnn.. 180
Munroe v. Chicago (C. S P 936 Puget Sound Mills & Timber Co., Loggie
Mpyers & Bro. v. Falrbanks, Morse & Co. (€0 2 O 2 R 158

(Co C A)eviiiiiiiiiiininananennns 971 Purltan Cordage Mills, Samson Cordage

Works v. (0. C).ivvvrnnvnenennnnnnns 573
Nassau Electric R. Co. v. Cheatham Hlec- Putnam, Folger v. (C. C. A)..oevuunn... 793

tric Switching Device Co (C. C. A).... 963
National Electric Signaling Co. v. Tele- Rand, McNally & Co., Exchange Scrip

funken Wireless Tel. Co. (D. CJ)....... 893| Book Co. v. C .................. 444
National Home for stabled Volunteer Ransford, In re (C Adicvenns vsee. 698

Soldiers v. Parrish (C - V5 T 940 | Raskin, Peelle Co. v. (D [0 PR 440
Neal, Larsen v. (C. C. A). ... oveennnnn 864 | Red Star Towing & Transportation Co.
Neenan v. Otis Elevator 0. (C A).. 414 v. Snare & Triest Co. (C. C. A ..... 672
Nelson, Imperial Brass \va Co v. (C C) Reichert v. Lon% Island R. Co. . C. A.) 407
New York Cent. & H. R. R. , Tweedie Rhoads & Knisely, Luten v. (C. C.)...... 169

Trading Co. v. (D. C) ................ 281 | Rich, Pheenix Knitting Works v. E . C.).. 708
New York City R. Co., Pennsylvania Steel Rlch Pheenix Kmttmg Works v. (C. C.).. 721

Co. v. (D, Cerenreiiiiinnnnnnns, 3 | Rich v, Teasle?' [0 I 534
New York City R. Co., Pennsylvania Steel Richardson, Go dfield Consol, Mines Co. v.

Co. v., four cases (D. [0 546 [ 2 o T 198
New York Rys. Co.,, In re (D. C.)....... 546 | Robert H. Jenks Lumber Co., Commercial
hston-Welskopf Co Charles Boldt Co. & Savings Bank v. (C. C)............. 732

(C. G A ittt iiiiiiieiienennnann 871 Robert H. Jenks Lumber Co Commercial
N ‘K. Fairbank Co., Ex parte (D C.)... 978 & Savings Bank v. (D ; ........... . 739
North America, The (C. C. A)........ 405 | Robinson, Cook v. (C. C ceetsseanenn 753
Robinson, Cook v. (C. C A) ....... veees 185
Order of St. Benedlct of New Jersey, Stein- Robinson, Lincoln v. (D. C.).......cvn... 571
hauser v. (C. C. A)......evvviiun.... 289 | Robinson-Baxter-Dissosway Towing &
Ormsby, In re (D C) ................. 749 Transportatlon Co., Merchants & Min-
Oshkosh Grass Matting Co. v. Waite Grass ers’ Transp. Co. v. (C .......... 361

Carpet Co. (C. C)..vvvvvnenrnnnnnnn.. 885 | Rogers v. Vicksburg, S & P R. Co. (C
Q’Sullivan v. Felix (C. C. A)........... 88 [ VA 65
Otis Elevator Co., Neenan v. (C. C. A.)... 414 | Rowell v. William Koehl Co. (D. C.)... 446
Outlaw, AStna foe Ins. Co., of Hartford Royal Ins. Co. of leerpool B. J. Wolf &

Conn, v. (C.C. A)evivinrennninnnnnn. 862 Sons v. (C. C. A).....c.iiveivinnnn. 853

Ruckle v. Amencan Car & Foundry Co.
Park, Plunger Elevator Co. v. (C. C. Al).. (Co Ceveivininnnnnenne tearesens oo 459
Parrxsh National Home for Disabled Vol-

unteer Soldiers v. (C. C A% .......... 940 | Sacco v. Tomaselh &({J ........... 398
Payne, Joplin & P. R. Co. V (C. C. A). 387 | St. Louis & S Co v Underwood
Peelle Co. v. Raskln D.Choeevnnn.... 440 (Co G A iiiiiiiiiiiiiinnnnnnnnnnn 363
Peninsular & O. S Co Atlantic Mut. Salinger_v. Mason (C. C. A)........... 382

Ins, Co. v. (C. D ¥ Salmen Brick & Lumber Co v. Donald &
Pennsylvania R. Co Langdon v. (D. C.).. Taylor (C. C. A).uvrnrnrrnnnnnnnnnnn. 800
Pennsylvania Steel Oo. v. New York Clty Samson Cordage Works v. Puritan Cord-

0, e C.)eoeecnesssnnsecascannes age Mills (D. C.)ivevseesssoncacoe. 578



CASES REPORTED

Page

Sanborn v. Bay (C. C. A.).............. 37

Page
Unéiergood )SL Louis & S. F. R. Co. v.

Sanborn v. Bay (C. C. A)....... eeeeess 351 (C. C. A)iveiiinrennaincenasennans 363
Sarfert Co. v. Chxpma.n ( ....... 113 | Union Pac. R. Co., Bell v. (C. C. .) ...... 366
Scaife & Sons Co. v. Gity ‘Woolen Union Pac. R. Co. v. McMican (C. C. A)) 393
Mills (D. Ceverevrvernricnconresanes 139 | Union Paper Bag Mach. v. Advance
Sexton Mfg v. Singer Sewing Mach. Bag Co. (C. C. A)...oviinennnneninnnn 126
Co. (C. C. A)ivvrinrrnnniecneonanaene 56 United Cigarette Mach. Co v. ‘Winston
Sheffield Car Co v. D’Arcy (C. C. A.).. Cigarette Mach. Co. (C. C. A)........ 94
Sherin Co., Lewis v. (D. C).vecvvervunen 76 United Fruit Co. v. Steele (C Al)....1023
Shipman v. Willard (D, C.).vveeeeenen. 575 | United States v. Abrams (C. A ....... 82
Shoe v. George F. Craig & Co. (C. C. A.) 678 United States, Allen v. (C. CoA). L. 6!
Singer Sewuzg Mach. Co., Sexton Mfg Co. ngted States v. Barber Lumber Co. (. 04
R o T o XN Y - 2 N © - U0 Y
Slattery v. Board of Com'rs of Caddo United States, Bennett v. (C. C. A)..... 630
Levee Dist, (C. C. A)..vieenreeonnenn. 1022 Umted States v. Bennett, eight cases (C.
Smith v. Atchison, T. & S. F. R. Co. (C. 7 0 N 1023
[0 - N O 79 Umtod States, Burchett v. (C. C A).... 821
Smith, Swager v. (C. C. A)............ 762 | United States v. Caminata (D ....... 903
Snare & Triest Co., Red Star Towing & Unied States, Carlisle v. (C A) ...... 827
Transportation Co. V. . A)oeevens 672 Umted States, Chicago, B. & Q
Spencer y. Taylor Creek Ditch  Co. (C. (. 7 S S, ;342
C. Al it iiieniettsaitssnannnns Umted States, Chodkowski v. &C C. A).. 858
Spring Garden Ins. Co. of Philadelphia, United States v. Dowden (C. C.)........ 475
Pa., v. Wood (C. C. A)..ocvvnvennnn. 669 | United States, Harris v. (C. C. A)...... 634
Standard Fire Extmgulsher Co. v. Helt- United States v. Higgins (D C) ....... 539
man (C. C. A).viirreioerossonsnsns 400 | United States v. Hocking Val. R. Co. (D.
Starr v. Houser (C. [ 675 . T30| 0 ceeiriiiiieiiieivesonnannnenens 234
State of Maryland v. Miller (C. C. A.)... 775 | United States v. International Mercantile
Steber Mach Co., General Knit Fabric Co Marine Co. (C. C. A)..cvviienvnnann
v. (C. - N0 9 | United States v. Komie (D. C.).vovenven 567
Steele, Camors v. (C. C. A).vvivnnnns 1023 | United States v. McHie (D. C)...vvvuns 894
Steele v. United Fruit Co (C C. A.)...1023 | United States, Mosby v. (C. C. A)...... 3

Steiger v. Waite Grass Carpet Co. (D. C) 878
Steinhauser v. Order of St. Benedict of

46
United States v. Sunday Creek Co (D. C.) 252
United States, United States Fidelity gz

New Jersey (C. C. A).vivvieennnnnnn 289 Guaranty Co. of Baltimore, Md., v.
Strasser v. Bulkley (C A)ovveacnnss 3551 C. A) ceiiiiiiiiaaiiei et 611
Sunday Creek Co., Unxted States v. (D. C.) 252 Umted States, Washington Securities Co
Sutter, Westmghouse Electric & Mfg. Co. | v. (C. C. A).iriveinnneinieonnaines 59

[(o A o N T S Umted States Fidelity & Guaranty Co.
Swager v. Smith (C.C. A)evviieannnnns 762 of Baltlmore, Md., v. United States (C.
Swain Co., In re (D. C) .............. T4 | €. A eiiieeeeeeesvsosanssenceonnons 611
Swedish- Amerlcan Tel Co., Western Tel. United States Light & Heatmg Co. v. J

Mfg, Co. v. (C. C. A)uvicvennrnennsnns 104 | B. M. Electric Co. (C. C. A)...... . 866

gn(xitel:{d Zmﬁ1 Cos. zDYo(téu)g v. (D C) 3
pdike v. Mace (D. C.)..........
%25%3:,%5:;:‘1,“(&0 Oy3:2nmmnee e 838 | pton, Chicago, B.'& Q- K. G v /G T
TiAyl)or Creek Dltch Co Spencer v. (C C 635 Se P e eI ss T e N ss s se s R e BN s ER S PR
Tearney, Washington v. (C. C. A))....... 830 | Vacuum Cleaner Co., Monarch Vacuum
Teasley, Rich v (03 P 534 | Cleaner Co. v. (D. C)..vvvvvrenennnn.
Telefunken Wu-eless Tel. Co., National Vehe Motor Car Co v Kopmeier Motor

Electric Signaling Co. v. (D. C.)........ g .................. 324
Texas Co. v. central Fuel Oil Co. (C. C. A) Vlcksburg, & P . Co., Rogers v. (C.
Thelma, The (D. C.)evvrvvnenrinninnnns [0 - Y 65
Thorpe, Colonial Trust Co. of Waterbury, Vlrgmla-Carohna Chemlcal Co., Manches-

Conn v. (C. S Y 3 ter Liners v. (D. C)....... sesrassenas

N. Welhngton, The (C C. A)...... 673
'l‘omaselh v. Saceo (C. C. A).evnernnnns 398 | Wagner, Daniels v. (D. C.).....ocovn.... 973
Transfer No. 19, The (C. C. A)...oovvann 771 Waite Grass Carpet Co, Oshkosh Grass
Transit Development Co. wv. Cheatham Matting Co. v. (C. C)...ovvvvnnienas,

Electric Switching Device Co. (C. C. A.) 963 Waite Grass Carpet Co Steiger v. (D. C.) 848
Trees, Barnes v. (D. C).......ooo0e..unn Walsh, The James A, B O 549
Turner Cypress Lumber Co., H. M. Pfann Walter B. Pollock, The (D. C.).vveasss 549

& Co.v. (C. C.o A)ovivvriiniinionnnnns 9 | Ward, In re (C.C Adieeieiesncennsaes 89
Tweedie Trading Co v. Barry (D. C.)..... 286 Ward Inre (D. C)vvvivrnnnncnnnannne 174
Tweedie Trading Co. v. New York Cent. & Ward Inte (D. C)ovenrnrennonnensnnan 179

H R R.Co. (D. C)evvenvnnnennnnnnns 28 ashmgton v. Tearney (C. C. A)........ 830
Twilight, The (D. C)eeevvencrcrccansnans 926 Washl(r}xgton Securities Co. v. United States



xiv

Page

Washington & Berkeley Bndge Co., Penn-
sylvania Steel Co. v. (D. C)..........

’ WeBd 8h)a1n Grip Co. v. Atlas Chain Co.

“’e]llngton, The T. N. (C. C
West, American Lumber Co. v. (C
West IClldl‘E; S. 8. Co., Cornhill S. S.

(C. g B 396
Westen Mfg. Co. v. Hartford (C. C. A).. 875
Western Tel. Mfg. Co v. Swedish-Ameri-

can Tel. Co. (C ................
‘Westinghouse Electrlc & Mig. Co v. Con-

dit Electrical Mfg. Co. (C. C.)........ 430
Westinghouse Electric & Mfg. Co v. Con-

dit Electrical Mfg. Co. (C. C. A)...... 427
Westinghouse Electric & Mfg. Co. v. Sut-

ter (C. Civviiienieeneiiiiinnnnnnns 888
White, Jackson v. (C Adiiverneeness 677
White Seal, The (C. A.) .............. 402
Willard, Shipman v. (D ............. 575
William B.

Scaife & %oue Co v. Falls City
Woolen Mllls @D. C)

A)
8| Wilson, In re (D. )
2 | Wilson v. Hihbert (C.

194 FEDERAL BEPORTER

Page
William Koehl Co., Rowell v. (D. C.).... 446
Wlllxamson, City of Clarksdale v. (C C. 419

Winfrey v. Missouri, K
C. A)

arette Mach Co. v (C .........
Wolf & Sons v. Royal Ins. Co. of Liverpool

(C. C. A e iie e 853
Wood, Sprmg Garden Ins. Co. of Phila-
delphla Pa, v. (C.C. A).eoovvun.... 69

Co v. 3
Co g Doctor Jack

.............

Worcester Gashght
Utilities Corp. (C. C
Work Min, & Mill
Pot Min. Co. (C.

York Haven Paper Co. v York Haven Wa-
ter & Power Co. (C. C)............... 255
York Haven Water & Po“er Co., York
Haven Paper Co. v. (C. C)........... 255

1389 | Young v. United Zine Cos. (D.C)oeveess 461



CASES ON REHEARING

CasES IN THE UNITED STATES CIRCUIT COURTS OF APPEALS IN WHICH RENEAR-
INGS HAVE BEEN GRANTED OR DENIED

EIGHTH CIRCUIT,

Kharas v. United States............... tetssssssscsnnsaassass 192 Fed. 503
Rehearing denied May 17, 1912.

NINTH CIRCUIT.

Chambers v. Gilmore............oevnvu.n... Cetriienseteaennnns 193 Fed. 635
Rehearing denied May 22, 1912,
Von ATX V. BOODE. « .ottt ittt iieeneerassesesonesnsaosennens 193 Fed. 612

Rehearing denied May 22, 1912.

See End of Index for Tables of Federal Cases in Other Reports
194 F, (xv)t






CASES

ARGUED AND DETERMINED

IN THE

UNITED STATES CIRCUIT COURTS OF APPEALS
THE CIRCUIT AND DISTRICT COURTS
AND THE COMMERCE COURT

s

TEXAS CO. v. CENTRAL FUEL OIL CO. et al
(Circuit Court of Appeals, Eighth Circuit. February 13, 1912)
No. 3,652.

1. VENUE (§ 7*)—LOCAL OB TRANSITORY ACTION—SUIT FOR SPECIFIC PERFORM-
ANCE,

A suit to enforce specific performance of a contract by which defend-
ants agreed to deliver the oil produced from wells operated by them into
the pipe lines of complainant extending to such wells is personal and
transitory, and may be maintained in any court having jurisdiction of
the person of defendants.

[Bd. Note.—For other cases, see Venue, Cent. Dig. §§ 13-16; Dec. Dig.
§ 7.*] _

2. Courts (§ 269*)—FEDERAL COURTS—DISTRICT OF SUIT—LOCAL ACTIONS.

Where a contract gave complainant a lien to secure its performance on
property of defendants, consisting of oil leases and wells, a suit to enforce
such contract and lien may, under the federal judiciary act (Aet March
3, 1875, ¢. 137, § 8, 18 Stat. 472 [U. 8. Comp. St. 1901, p. 513]), be main-
tained in the distriet in which the property is situated, regardless of the
residence of the parties, provided the requisite diversity of citizenship
exists.

[Ed. Note.—For other cases, see Courts, Cent. Dig. § 809; Dec. Dig. §
269.*

Jurisdiction of federal courts as affected by possession of subject-mat-
ter, see note to Adams v. Mercantile Trust Co., 15 C. C. A. 6.]

8. Courts (§ 276*)—FEDERAL CoURTS—DISTRICT OF SUIT—WAIVER OF OBJEC-
TION.

The objection of a defendant that a federal court is without jurisdic-
tion because neither complainant nor defendant is a resident of the dis-
trict, where the requisite diversity of citizenship exists, is waived by the
filing of a general demurrer going to the merits of the bill."

[Ed. Note.—For other cases, see Courts, Cent. Dig. § 815; Dec. Dig.
§ 276.*

Waiver of right as to district in which suit may be brought, see note
to Mcmphis Savings Bank v. Houchens, 52 C. C. A. 192; McPhee & Mec-
Ginnity Co. v. Union Pac. R. Co., 87 C. C. A. 634.]

sFor other cases see same toplc & § NUMBER In Dec. & Am. Digs. 1507 to date, & Rep'r Indexes
194 F.—1
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4. APPEAL AND ERROR (§ 878')—REvmw;—AssmnmzNT or Cross-ERRORS.

&

7.

o

9.

An appellee or defendant in error who takes no appeal or writ of error
himself cannot by assigning cross-errors, or by brief or argument confer
on a federal appellate court jurisdiction to consider, review or decide
upon rulings against him in the court below,

[Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. §§ 3573~
3580 ; Dec. Dig. § 878.*]

UNITED STATES (§ 125%)—JURISDICTION OF FEDERAL COURTS—SUIT AGAINST
INDIAN AGENT.

An agent of the Interior Department having charge of the affairs of
Indian tribes under direction of the Secretary is not exempt from process
of the court, and is a proper, although not indispensable, party to suit
to determine rights under leases of Indian lands,

[Ed. Note.—For other cases, see United States, Cent. Dig. §§ 113, 114;
Dec. Dig. § 125.%]

CORPORATIONS (§ 506%)—PARTIES—SUIT AGAINST CORPORATION.

To a suit in a federal court against a corporation to enforce specific
performance of a contract made by it in behalf of subsidiary companies
which it controls through ownership of their stock, such subsidiary com-
panies are not indispensable nor even necessary parties.

[Ed. Note—For other cases, see Corporations, Cent. Dig. §§ 1958-1970;
Dee. Dig. § 506.*%]

SPECIFIC PERFORMANCE (§ 5*)—JURISDICTION OF BQUITY—REMEDY AT LAW.
A remedy at law to exclude the jurisdiction of a court of equity of a
suit for spetific performance must be plain and adequate, and as certain,
prompt, complete, and efficient to attain the ends of justice and its prompt
administration as the remedy in equity.
[Ed. Note—For other cases, see Specific Performance, Cent. Dig. §§
5-8; Dec. Dig. § 5.*]

. SPECIFIC PERFORMANCE (§ 5*)—JURISDICTION OF EQUITY—INADEQUACY OF

LEGAL REMEDY.

The insolvency of a defendant is a circumstance proper to be consid-
ered in determining whether equity has jurisdiction of a suit for specific
performance of a contract on the ground that the remedy at law by an
action for its breach is inadequate.

[Ed. Note—For other cases, see Specitic Performance, Cent. Dig. §§
5-8; Dec. Dig. § 5.*]

SPECIFIC PERFORMANCE (§ 68%)—CONTRACTS ENFORCEABLE—CONTRACTS RE-
LATING TO PERSONAL PROPERTY.

A contract relating to personal property may be specifically enforced
in equity where the property is such that it cannot be obtained in the
market, or only at great expense and inconvenience, and a failure to ob-
tain it would cause a loss to complainant which could not be adequately
compensated in an action at law. ’

[Ed. Note.—For other cases, see Specific Performance, Cent. Dig. § 199;
Dec. Dig. § 68.%]

10. SPECIFIC PERFORMANCE (§ 75*)—GROUNDS FOR RELIEF—CONTRACT FOR SALE

or Q1L PRODUCTION.

Complainant, which operated an oil pipe line in Texas and into Okla-
homa and also several refineries, entered into a contract with defendant,
which through subsidiary companies owned a number of leases on which
it operated wells in the Bartlesville oil field in Oklahoma, by which com-
plainant agreed to extend its pipe line to such field and to a connection
with defendant’s wells, and defendant agreed to run all of its oil into
such line for a term of 10 years, to be paid for by complainant as provid-
ed for by the contract. At that time there was but one pipe line in such
field, and defendant was compelled to accept the prices made by it with-
out the benefit of competition while complainant needed the oil for its

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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refineries. Complainant built the extension of its pipe line at a cost of
$700,000, and for a time received the oil from defendant’s wells, after
which defendant refused to make further deliveries. Held, that com-
plainant was entitled to enforce specific performance of the contract in
equity, on a bill alleging such facts; that defendant was insolvent; that
without the oil contracted for its pipe line extension was comparatively
valueless; and that it could not otherwise procure sufficient oil to keep
its refineries in full operation.

[Ed. Note.—For other cases, see Specific Performance, Cent. Dig. § 210;
Dec. Dig. § 75.%]

SPECIFIC PERFORMANCE (§ 75*)—CONTRACTS ENFORCEABLE—CONTRACT FOB
CONTINUOUS ACTS.

It is no objection to the specific enforcement In equity of a contract
for the sale of the production of oil wells, to be delivered into the pur-
chasers’ pipe line, that the contract extends over a term of years, there
being no personal services, skill, or judgment required, nor anything like-
1y to require the supervision of the court if the contract is performed
in good faith.

[Ed. Note.—For other cases, see Specific Performance, Cent. Dig. § 210;
Dec. Dig. § 75.%]

APPEAL AND ERROR (§ 1078*)—REVIEW—QUESTIONS NOT ARGUED.

An issue raised by the pleadings, but not argued in the appellate court,
will be treated as abandoned, and not considered.

[Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. §§ 4256—
4261 ; Dec. Dig. § 1078.%]

SPECIFIC PERFORMANCE (§ 16*)—CONTRACTS ENFORCEABLE—FAIRNESS.

A contract is not unconscionable in such sense that it will not be spe-
cifically enforced in equity because by reason of matters arising after
it was made it has become more burdensome on one of the parties than
was anticipated, nor because the cost of performance by the other party
was less than anticipated.

[Ed. Note.—For other cases, see Specific Performance, Cent. Dig. §§ 35,
36; Dec. Dig. § 16.*¥]

APPEAL AND ERROR (§ 8§70*)—REVIEW—INTERLOCUTORY ORDERS—APPEAL
FROM FINAL DECREE.

While under section 7 of the act establishing Circuit Courts of Ap-
peals (Act March 3, 1891, c¢. 517, 26 Stat. 828), as amended by Act Feb.
18, 1895, c. 96, 28 Stat. 666, and Act June 6, 1900, c. 803, 31 Stat. 660
(U. S. Comp. St. 1901, p. 550), and Act April 14, 1906, c. 1627, 34 Stat.
116 (U. S. Comp. St. Supp. 1909, p. 220), an appeal does not lie from an
order refusing to grant a temporary injunction or to appoint a receiver,
such an order is reviewable on appeal from a final decree dismissing the
bill.

[Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. §§ 3451,
3487-3512; Dec. Dig. § 870.*

Finality of judgments and decrees for purposes of review, see notes
to Brush Electric Co. v. Electric Imp. Co. of San Jose, 2 C. C. A. 379;
Central Trust Co. v. Madden, 17 C. C. A. 238; Prescott & A. C. Ry. Co. v.
Atchison, T. & S. F. R. Co.,, 28 C. C. A. 482]

SpPECIFIC PERFORMANCE (§ 108*)—PRELIMINARY INJUNCTION—SUIT FOR
SPECIFIC PERFORMANCE.

In a suit for specific performance of a contract, where the bill states
a cause of action for such relief, complainant is entitled to a preliminary
injunction to restrain violation of the contract, and such injunction may
be granted if the equities require it, even if the contract is one not spe-
cifically enforceable.

[Ed. Note.—For other cases, see Specific Performance, Cent. Dig. § 353;
Dec. Dig. § 108.*] .

sFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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Appeal from the Circuit Court of the United States for the Eastern
District of Oklahoma.

Suit in equity by the Texas Company against the Central Fuel Oil
Company and others. From a decree dismissing the bill on demurrer,
complainant appeals. Reversed.

The appellant, a corporation created by and having its domicile in the state
of Texas, filed its bill in the court below against the defendants, seeking spe-
cific performmance of a contract made by it with the defendant Central Fuel
Oil Company. A temporary restraining order was granted on an ex parte
hearing on the bill and affidavits filed with it. The defendants Bankers’ Trust
Company, Indian Territory Illuminating Qil Company, Sagamore Oil & Gas
Company, Waukesha OQil Company, Wigwam Qil Company, Stevens Point Oil
Company, and the Sachem Oil Company filed special pleas to the jurisdie-
tion of the court upon the ground that neither the complainant nor these de-
fendants were citizens or residents of the Eastern District of Oklahoma. The
defendants Hugh Pitzer and Dana H. Kelsey also filed special pleas to the
Jurisdiction of the court, alleging that they are Indian superintendents, hav-
ing charge, in behalf of the Secretary of the Interior and under his direct
management and control, of the affairs of the Five Civilized Tribes of In-
dians, and that they were simply engaged in carrying out the policy and exe-
cution of the laws of the United States in its dealings with these Indians in
their tribal property, and for that reason, although they are citizens of the
state of Oklahoma and residents of the Eastern District, they are not subject
to the jurisdiction of the courts.

The pleas to the jurisdiction of the defendants Bankers’ Trust Company,
Indian Territory Illuminating Oil Company, Hugh Pitzer, and Dana H. Kelsey
were by the court sustained. The other defendants who had filed special pleas
to the jurisdiction filed at a later day a general demurrer to the bill, and
thereupon the special pleas were by the court overruled. At the hearing of the
motion of defendants to dissolve the restraining order and that of complain-
ant to grant a temporary injunction, the court announced its readiness to al-
low a temporary injunction upon certain conditions which complainant de-
clined to accept, whereupon the temporary order was dissolved, and the ap-
plication for the temporary injunction denied. The court, at the same time,
also sustained the general demurrer filed by the defendants to the bill. That
part of the decree reads as follows: *“And the court thereupon announced that
in view of the action of the plaintiff in declining to accept and consent to tha
conditions upon which the court proposed to grant the temporary injunction,
and in view of the other holdings and findings of the court and actions of the
plaintiff, the respective demurrers filed by the defendants Central Fuel Oil
Company and subsidiary corporations will be sustained. Therefore be it or-
dered, adjudged, and decreed that the defendants’ demurrers be sustained, the
application of the plaintiff for a temporary injunction be denied, that the re-
straining order heretofore entered be dissolved, and the plaintiff’s bill dismissed
at the plaintiff’s cost.” From this decree and all interlocutory orders made
by the court, by which the appellant felt aggrieved, this appeal is prosecuted.

As the final decree was rendered upon the demurrer to the sufficiency of the
bill, it is advisable that the allegations in the bill, upon which it was sought
to obtain specific performance of a contract, be set forth more fully than
would otherwise be necessary.

The defendant the Central Fuel Oil Company, hereafter called the “Ceuntral
Company,” was a holding company. It held a majority of the stock of numer-
ous corporations which had subleases of lands, some of which originally be-
longed to the Osage Indians, the Creek Indians, and the Cherokees, under
which those companies were entitled to drill for and take oil from the land.
Some of these leases were subject to restrictions, and others were free from
such restrictions. The Central Company by virtue of its ownership and con-
trol of these subsidiary companies and the leases was enabled to produce large
quantities of oil in the Bartlesville field, but there was only one method by
which it could get this oil to the market, and that was by sale to the Prairie
0Oil & Gas Company, a subsidiary company of the Standard Oil Company,
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that being the only company which had a pipe line in that territory. It was
desirous of getting a pipe line into the Bartlesville field, so that it might
transport its oil out without paying tribute to the Prairie Oil & Gas Com-
pany. The complainant, the Texas Company, was a refining company and
the owner of pipe lines piping oil from Tulsa, Okl, and other regions to the
Gulf of Mexico in the state of Texas, and the Central Company entered into
negotiations with the Texas Company to procure an outlet for its oil.

The result of these negotiations was a contract between the two companies,
the Texas Company and the Central Fuel Oil Company, made on June 13, 1910,
by the terms of which it was agreed:

(1) The Central Company was to deliver to the Texas Company, and the lat-
ter agreed to receive, all crude petroleum which might be tendered by the
Central Company from the property it owned or controlled by corporations,
which were fully described, and also from other properties which the Central
Company might then own, or thereafter acquire during the term of the con-
tract in the Bartlesville or northern Oklahoma field, either directly or through
ownership of a majority of the outstanding stock.

(2) The crude petroleum was to be of merchantable quality, and he deliv-
ered from the tanks owned or designated by the Central Company in the north
Oklahoma field and subject to the customary and usual deduction in determin-
ing the quantity, and be of gravity not less than 30 degrees Beaume, but the
Texas Company was not to be required to receive more than 20,000 barrels in
any one day nor more than 540,000 barrels in any one month of 30 days. The
Central Company also agreed that it would operate or cause to be operated all
of the properties covered by the contract, and would tender all of the products
realized from these properties up to the maximum stated.

(3) This paragraph provides that all the oil delivered to the Texas Company
shall be carried in a separate account on the books of the company so that the
quantity thereof may be readily identified. The Texas Company agreed that
it would deliver to the Central Company or to its order an amount of mer-
chantable fuel oil equal in quantity to the 50 per cent. of the crude petroleum
it delivered to the Texas Company, the same to be charged against said ac-
count as 50 per cent. of the crude petroleum and for the remaining 50 per
cent. the Texas Company is to pay the Central Company 8914 cents per barrel,
which price is predicated wpon an arbitary basis of 42 cents per barrel for
crude petroleum, which basis should continue for the first five years of the
term of the contract. For the balance of the term of the contract the price to
be paid by the Texas Company for said remaining 50 per cent. is to be reg-
ulated by the prevailing prices for crude petroleum in the oil field within the
above limits from which said crude petroleum is taken, and be arrived at by
adding to such price of 8914 cents per barrel 1 cent for each 1 cent the pre-
vailing price may advance above said 42 cents per barrel.

(4) Delivery points for the fuel oil shall be at Miller’s Switch Station, south
of Dallas, on the Houston & Central Railroad, and at Houston, Tex., on the
Texas & New Orleans Railroad, the deliveries to be made free on board tank
cars or in storage tanks to be furnished by the Central Company or its cus-
tomers, but the Texas Company was to have the option, on emergency condi-
tions preventing deliveries as above, of making the deliveries due at Miller’s
Switch Station, Tex., at Corsicana, Tex., and deliveries due at Houston, Tex.,
at Humble, Tex., and for all oil delivered at Houston or at Humble, Tex., the
Texas Company was to be paid an additional allowance of 1214 cents per
barrel.

(5) The Texas Company obligated itself to extend its pipe line system to the
Central Company’s oil fields as soon as possible, and not later than January
22, 1911.

(6) Settlement shall be had and payments made monthly, the Texas Com-
pany to charge the Central Company storage at the rate of 1 cent per barrel
per month on all oils remaining more than 30 days. but the storage charge to
apply only to balances exceeding 100,000 barrels, the Central Company to be
charged and pay to the Texas Company for each month of the life of the con-
tract the sum of $70,000.

(7) This paragraph refers to a loan of $3,000,000, which is more fully set’
out in another part of the contract.
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(8) This paragraph makes provision for a mortgage to be executed by the Cen-
tral Company to the Bankers’ Trust Company for a loan of $6,000,000, a copy
of which mortgage is filed as an exhibit to the bill. The paragraph also pro-
vides that the Texas Company shall have certain rights, remedies, and liens,
described in section 7 of the mortgage, and that the Central Company shall al-
s0 execute any other or further instrument that may be necessary to give full
effect to that provision. It also provides that if the Texas Company should
make any payment or incur any cost or expense in preventing or making good
any defaults of the Central Company or its successors under said mortgage, or
shall make any advances for the protection or benefit of the Central Company
under said mortgage, the Central Company will pay to the Texas Company
the amount of such payments, expenses, costs, and advances with 6 per cent.
interest per annum, and to secure these payments, and also any other made
for the purpose of discharging liens on the property, the Texas Company shall
be entitled to all the rights, remedies, and liens granted by the mortgage to
the Bankers’ Trust Company.

(9) This paragraph provides that the remedies in paragraph 8 and also
mentioned in the mortgage shall not be deemed exclusive, but the Texas Com-
pany shall be entitled at all times to exercise any remedy which it would be
entitled to exercise if no such provision had been made in the mortgage. It
is next provided that, in view of the great cost of the additional construction
of pipe lines to the oil fields of the Central Company, that company agrees
that it will loan or cause to be loaned to the Texas Company the sum of $3,-
000,000, for which the Texas Company is to execute its notes and secure them
by mortgage in the form contained in a draft attached to the contract.

(10) This paragraph provides that the contract shall be for 15 years from
and after January 22, 1911, but by a later contract between the parties this
was modified by reducing the life of the contract to ten years from that date.

The next two paragraphs provide how many gallons shall constitute a bar-
rel and the temperature of the crude petroleum. They also except both par-
ties from liabilities for any damages arising from strikes or other labor dis-
turbances, invasions, insurrections, or acts of God.

(13) This paragraph specifies that this agreement shall be deemed to have
superseded and shall take the place of every and any other instrument pur-
porting to be an agreement between the parties hereto, heretofore entered
into, signed, or delivered or purporting to have been signed or delivered upon
behalf of said parties or either of them. .

Exhibit 10 to the contract is a copy of the mortgage to be executed by the
Central Fuel Oil Company to the Bankers’ Trust Company. Article 7 of that
mortgage, hereinbefore referred to, provides that if default shall be made in
the payment of the principal or interest upon any of the loans secured by
the mortgage when the same shall become due and payable, or in the prompt
performance of any of the covenants, conditions, or agreements in the mort-
gage or bonds, the Texas Company shall have the right, if it so elect, to make
any payment or perform or cause to be performed any act as to which such
default shall have occurred, and thereupon it shall succeed to and possess a
lien upon all of the property and assets of the company for the amount of
money expended or for the expenses or costs of making good any such de-
fault, which lien, however, shall be subject always to the priority of the lien
of the holders of the bonds.

The bill then sets out the shares of stock of the subsidiary companies owned
at the time by the Central Company. Of most of these subsidiary companies
the Central Company owned practically all of the stock and a majority of
the capital stock of all of them. The contract made between the Texas Com-
pany and the Central Company was ratified by all the subsidiary companies
and adopted as their own, so far as it affected them. The $6,000,000 mortgage
to the Bankers’ Trust Company was duly executed dated July 15, 1910, which
was after the contract made between the Texas Company and the Central
Company. At the time the contract was entered into, the Texas Company
owned and operated three refineries in the state of Texas, as mentioned in
the contract, and was constructing a fourth refinery at West Tulsa, in the
state of Oklahoma. It had a pipe line system extending from the seaboard
across the state of Texas into the state of Oklahoma and to the locality of the



TEXAS CO. V. CENTRAL FUEL OIL CO. i

place where the refinery was being bulilt, but it had no pipe line system to the
Bartlesville or north Oklahoma field where the oil wells of the Central Com-
pany were, and for this reason was not a buyer of oil in said locality. Im-
mediately after the execution of the contract, and on the faith thereof, it
promptly and with all reasonable speed extended its pipe line system to said
Bartlesville field and established adequate gathering stations and other facili-
ties which would enable it to perform its obligation under said contract, com-
pleting the same prior to the 22d of January, 1911. It expended under said
contract in improvements and extensions about $700,000, they being necessarily
of a permanent nature, but of little value to complainant, unless this contract
is carried into effect by the Central Company. During the year 1910 the oil
production in the locality reached by complainant’s pipe line system greatly
declined, and, if it cannot obtain the oil from defendant for which it had
contracted, its pipe lines and refineries must remain idle to a great extent,
as oil cannot be obtained elsewhere. After the execution of this contract, on
the 6th day of January, 1911, a question having arisen as to the determination
of what properties were in fact owned by the Central Company and its sub-
sidiaries, and some of the oil coming from leases which required the payment
of royalties, an additional agreement was entered into between these parties,
whereby it was provided that each subsidiary company within the operation
of the contract should execute and file with the Texas Company at Tulsa,
Okl, a certificate authorizing the Texas Company to receive the oil and pay
for it as directed by the owners. It was also provided that abstracts and evl-
dences of title were to be furnished to the Texas Company showing the own-
ership of the oil and upon failure to furnish such evidences of title, or, in the
event of a dispute concerning the title, the Texas Company was to retain the
money until satisfactory indemnity was furnisiied. Forms for these abstracts
of titles and transfer orders were prepared and were to be executed and fur-
nished by the Central Company to the Texas Company before payment was to
be made for the oil delivered. After the first pipe line had been completed,
the Texas Company, at the request of the Central Company and its subsidiar-
ies, laid other branches and lines of pipe in said fields to reach the different
wells at an expense of several thousand dollars. In several instances the Cen-
tral Company has failed to furnish complainant satisfactory abstracts and
other evidence of title or satisfactory indemnity except as to a portion of the
land and leases embraced in the contract. Some of the abstracts and evidences
of title disclosed serious defects and infirmities of title and for this reason
these oils have not been paid for; but the money for this oil is kept separately
for the purpose of paying for it as soon as the title is ascertained. Up to
May 1, 1911, the Central Company bhad furnished to complainant in the state
of Oklahoma from its lands 708,567.76 barrels of oil, and of this oil the com-
plainant has delivered at the request of the Central Company at Miller’s
Switeh Station, near Dallas, Tex., 393,366.23 barrels of fuel oil of the gravity
required by the contract, and is ready to continue in the future to take the
crude oil from said lands, and deliver the fuel oil in Texas as provided in the
contract. The ofl from some of the wells described in the bill is on Indian
reservations, for which royalties must be paid. These Indian owners are
under the control of the Indian superintendents who are made defendants in
this cause for that reason.

The bill then sets out various amounts of money due it from the Central
Company and also the $70,000 per month as provided in the contract, which
sums it has credited on the amounts due from it to the Central Company;
that the $3,000,000 loan was obtained by the Central Company for complain-
ant, for which it executed its notes and a mortgage on its (complalnant’s)
property; that these notes are in the bands of other parties, who purchased
them for value, so that the indebtedness due the complainant from the Cen-
tral Company cannot be set off against them but has to be pald by the com-
plainant to the holders of the notes as they mature; that the Central Coms-
pany is wholly insolvent; that all of its property is mortgaged for more than
its value, and it has no property subject to execution in case of a judgment
against it; tbat it now refuses to carry out its contract, and has informed.
complainant that it will disconnect its oil wells from complainant’s pipe line,
and that it will procure its $6,000,000 mortgage to be foreclosed and a receiver
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for itself and its oil properties to be appointed; that it will probably cease
to carry on its operations and leave complainant helpless; that complainant
has no adequate remedy at law, and for that reason has to apply for relief to
a court of equity. The prayer of the bill is that an injunction be issued en-
joining the defendant the Central Company, and its subsidiaries, from discon-
necting complainant’s pipe lines or shutting off any wells or in any manner
interfering with it in running oil from any of the lands or leases mentioned
in the bill or from in any wise violating the contract or any of the provisions
thereof ; that a receiver be appointed to take charge of the property of the de-
fendants, and to perform such duties as may be necessary for the preserva-
tion of the right to produce and take oil from said lands and for a full and
complete performance of the contract and the protection of complainant’s
rights thereunder. It then prays for a discovery as to the subsidiary com-
panies, and that upon final hearing there be a decree for the specific perform-
ance of the contract and that the lien of the Bankers’ Trust Company under
the mortgage be subordinated to complainant's rights,

A. L. Beaty (Jas. L. Autry and F. B. Dillard, on the brief), for
appellant.

Louis Marshall and George S. Ramsey (James A. Veasey, on the
brief), for appellees other than Dana H. Kelsey and Hugh Pitzer.

William J. Gregg, U. S. Atty., for appellees Dana H. Kelsey and
Hugh Pitzer.

Before SANBORN and HOOK, Circuit Judges, and TRIEBER,
District Judge.

TRIEBER, District Judge (after stating the facts as above). [1]
If the sole object of the bill of complaint is to obtain a decree for
specific performance of the contract for the delivery of the oil, the
proceeding would be one in personam, and such an action, in the ab-
sence of a statute conferring jurisdiction in rem, would not be local,
but transitory, and could be maintained in any court having jurisdic-
tion of the person of the defendant. Penn v. Baltimore, 1 Ves. Sr.
444; Massie v. Watts, 6 Cranch, 148, 3 L. Ed. 181; Orton v. Smith,
18 How. 263, 15 L. Ed. 393; Hart v. Sansom, 110 U. S. 151, 154,
3 Sup. Ct. 596, 28 L. Ed. 101; Pennoyer v. Neff, 95 U. S. 714, 723,
25 L. Ed. 565; Phelps v. McDonald, 99 U. S. 298, 25 1. Ed. 473;
Cole v. Cunningham, 133 U. S. 107, 118, 10 Sup. Ct. 269, 33 L. Ed.
538; Arndt v. Griggs, 134 U. S. 316, 320, 10 Sup. Ct. 557, 33 L. Ed.
918; Western Union Tel. Co. v. Pittsburgh, etc.,, R. R. Co. (C. C.)
137 Fed. 435.

[2] But by the provisions of article 7 of the mortgage to the Bank-
ers’ Trust Company complainant is entitled to a lien on all the premises
mortgaged, subject to that of the trust company, not only for any
moneys it might pay to protect the property against defaults under
the mortgage or by releasing any judgment or attachment liens, but
also in case of any default by the Central Company in' the performance
of any of the obligations of the Company under the contract with the
Texas Company. This, in effect, gives the Texas Company a second
mortgage upon all that property with the right to enforce that mort-
gage in a court of equity. That such a lien may be enforced, under
section 8 of the judiciary act of March 3, 1875, in the Circuit Court
of the United States for the district in which the property is situated
regardless of the residence of the parties, provided the proper diversity
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of citizenship exists, is well settled. Greeley v. Lowe, 155 U. S. 58,
15 Sup. Ct. 24, 39 L. Ed. 69; Dick v. Foraker, 155 U. S. 404, 15 Sup.
Ct. 124, 39 L. Ed. 201. For these reasons, the court below erred in
sustaining the special pleas of the defendants Bankers’ Trust Com-
pany and Indian Territory Illuminating Oil Company.

[3] As to the defendants Sagamore Oil & Gas Company, Whaukesha
Oil Company, Stevens Point Oil Company, and Sachem Oil Company,
by filing general demurrers to the sufficiency of the bill, they waived
their privilege of not being subject to this action in a national. court
in the state of Oklahoma even had it existed. Western Loan Com-
pany v. Boston C. M. Co., 210 U. S. 368, 28 Sup. Ct. 720, 52 L. Ed.
1101. 1In that case the defendant filed its demurrer to the complaint,
alleging, first, that the court had no jurisdiction of the subject of the
action; second, that the court had no jurisdiction of the person of the
defendant; third, that said complaint did not state facts sufficient to
constitute a cause of action against the defendant; fourth, that the
complaint was uncertain; fifth, that the complaint was unintelligible.
Neither the plaintiff nor the defendants were at the time of the in-
stitution of the suit citizens or residents of the state of Montana (the
suit having been instituted in the United States Circuit Court for
the District of Montana), but it was held that as diversity of citizen-
ship existed so that the suit was cognizable in some national court, the
objections to the jurisdiction of the particular court in which the suit
was brought might be waived by appearing and pleading to the merits,
and interposing a demurrer going to the merits as well as to the ju-
risdiction of that particular court amounted to such a waiver. Other
cases to the same point are In re Moore, 209 U. S. 490, 28 Sup. Ct.
585, 52 L. Ed. 904; Ingersoll v. Coram, 211 U. S. 335, 29 Sup. Ct. 92,
53 L. Ed. 208; Shanberg v. Fidelity & Casualty Co., 158 Fed. 1, 85
C.C. A. 343, 19 L. R. A. (N. S.) 1206; McPhee & McGinnity Co. v.
Union Pacific R. R. Co., 158 Fed. 5, 87 C. C. A. 619; Logan & Bryan
v. Postal Telegraph Co. (C. C.) 157 Fed. 570.

[4] But, aside from that fact, neither of these last-named defend-
ants have appealed from the order of the court overruling their pleas.
The question whether the special pleas to the jurisdiction were erro-
neously overruled is therefore not presented here. In O’Neill v.
Wolcott Mining Co., 174 Fed. 527, 98 C. C. A. 309, 27 L. R. A. (N.
S.) 200, this court, citing numerous authorities to sustain the conclu-
sion reached, said:

“An appellee or defendant in error who takes no appeal or writ of error
himself cannot, by assigning cross-errors or by brief or argument, confer juris-

diction upon a federal appellate court to consider, review, or decide rulings
against him in the court below.”

[6] The pleas of the defendants Pitzer and Kelsey to the jurisdic-
tion were erroneously sustained. Their pleas are that they are offi-
cers of the United States, and the action against them is in effect a
suit against the United States. Such officers are not exempt from the
process of the court nor from its injunction in case they should under-
take to do any act not authorized by law; nor is such an action one
against the United States. The courts have jurisdiction to determine
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whether the acts of officers in any particular case are in pursuance of
authority conferred on them by the acts of Congress or the head of a
department. Noble v. Union River Logging R. R. Co., 147 U. S.
172, 13 Sup. Ct. 271, 37 L. Ed. 123; Grisar v. McDowell, 6 Wall.
363, 18 L. Ed. 863; Butterworth v. United States ex rel., 112 U. S. 50,
5 Sup. Ct. 25,28 L. Ed. 656; Ex parte Young, 209 U. S. 123, 28 Sup.
Ct. 441, 52 L. Ed. 714, 13 L. R. A, (N. S.) 932; Garfield v. Goldsby,
211 U. S. 249, 29 Sup. Ct. 62, 53 L. Ed. 168; Wistern Union Tele-
graph Co. v. Andrews, 216 U. S. 165, 30 Sup. Ct. 286, 54 L. Ed. 430;
Wadsworth v. Boysen, 148 Fed. 771, 78 C. C. A. 437.

So far as the allegations of the bill show, the duties of these de-
fendants are only to secure and protect the rights of the Indian lessors
by collecting the royalties due them. The question in issue in this
cause, in so far as it affects these defendants, is not whether the court
has the power to enjoin them from doing lawful acts, but whether they
are proper parties in view of the interests of the Indians who are the
owners of the lands leased, and for whose protection these officers are
acting.  Although they are not indispensable, nor even necessary, par-
ties, they are proper parties, and the mere fact that they are em-
ployés or officers of the government does not exempt them from being
made parties in an action of this nature. But, even if the special pleas
of all the parties who filed them should have been sustained, it would
not affect the power of the court to proceed with the cause so far as
the other defendants are concerned. The rule of law is well settled
that only the absence of indispensable parties will deprive a court of
equity of the power to proceed against the other defendants. Proper
parties, or even necessary parties, may be dispensed with, but the de-
cree will not affect their rights. Payne v. Hook, 7 Wall. 425, 19 L.
Ed. 260; Hotel Company v. Wade, 97 U. S. 21, 24 I,. Ed. 917;
Carrau v. O’Calligan, 125 Fed. 657, 60 C. C. A. 347, affirmed sub
dom. Farrell v. O’Brien, 199 U. S. 89, 25 Sup. Ct. 727, 50 L. Ed. 101;
Geer v. Mathieson Alkali Works, 190 U. S. 428, 23 Sup. Ct. 807, 47
L. Ed. 1122; Cella, Adler & Tilles v. Brown (C. C.) 136 Fed. 439,
affirmed 144 Fed. 472, 75 C. C. A. 608; Rogers v. Penobscott Mining
Co., 154 Fed. 606, 83 C. C. A. 380.

[6] Neither of these defendants is an indispensable party to this
proceeding and the subsidiary companies are not even necessary par-
ties, for the Central Company, as the holder of the majority of their
stock, has control of them, and a decree against it will grant all the
relief complainant prays. Union Pacific Ry. Co. v. Chicago, etc., Ry.
Co., 163 U. S. 564, 592, 16 Sup. Ct. 1173, 41 L. Ed. 265. Equity Rule
47 (29 Sup. Ct. xxxi) expressly provides for cases of this nature.

(7] Did the court err in sustaining the demurrer to the bill? On
behalf of the appellee, it is urged that there is no equity in the bill for
several reasons. First, it is argued that complainant has a complete
and adequate remedy at law by an action for damages for breach of
the contract. It is true that a court of equity will not assume juris-
diction of a cause, and especially one for specific performance, if the
complainant has a complete and adequate remedy at law. But to have
this effect it is not sufficient that there be a remedy at law. It must
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be plain and adequate, and as certain, prompt, complete, and efficient
to attain the ends of justice and its prompt administration as the reme-
dy in equity. Boyce v. Grundy, 3 Pet. 210, 7 L. Ed. 655; Watson v.
Sutherland, 5 Wall. 74, 18 L. Ed. 580; Davis v. Wakelee, 156 U. S.
680, 15 Sup. Ct. 555, 39 L. Ed. 578 ; Walla Walla v. Wialla Walla Wa-
ter Works, 172 U. 8. 1, 19 Sup. Ct. 77, 43 L. Ed. 341; Smith v. Bank,
89 Fed. 832, 32 C. C. A. 368; Castle Creek Water Co. v. Aspen, 146
Fed. 8, 76 C. C. A. 516; Farwell v. Colonial Trust Company, 147
Fed. 480, 78 C. C. A. 22. ’

[8] The allegations in the bill which the demurrer admits to be
true show clearly that the remedy at law is entirely inadequate to
grant the relief to which the complainant may be entitled. There are
several aspects in which this appears. It is charged that the Central
Company is insolvent, and that all of its property is now covered by a
mortgage to secure an indebtedness in excess of its value. While there
is high authority for holding that insolvency alone may sometimes be
a cause for equitable interference, it is unnecessary to determine that
question in this case, but we do hold that insolvency is a circumstance
to be considered in connection with the other allegations in the bill for
the purpose of determining whether there is a complete and adequate
remedy at law. McNamara v. Home Land & Cattle Co. (C. C.) 105
Fed. 202. In many instances insolvency alone will justify the inter-
position of a court of equity otherwise cognizable only in a court of
law. Injunctions are often granted against trespassers solely upon
the ground of insolvency. Prof. Pomeroy, in his work on Equity Ju-
risprudence, says on that subject:

“The inadequacy of legal remedies ordinarily against an insolvent tres-
passer is obvious, and the reason for equity's intervention in such cases is
clear. The number of cases in which the defendant’s insolvency is made a
material part of the court’s reason for granting an injunction is very great.
The number of cases in which the question has arisen whether insolvency
alone is enough to support it is not so large, but it is sufficient to show the

general recognition by the courts of the glaring insufficiency of a judgment
for damages against an insolvent.” 5 Pomeroy, Eq. Jur. § 497.

But, aside from the question of insolvency, an action at law for dam-
ages would not enable complainant to recover all damages it may suffer
by reason of the breach of contract. The damages in this case are
impossible of proof. No one can say what amount of oil the Central
Company will or can produce during the life of the contract by a
conscientious attempt to comply with it. It is a well-known fact, of
which courts are bound to take judicial notice, that oil is fugacious, and
may be drawn away by strangers through other wells. The flow of
the wells decreases in the course of years, and long before the expira-
tion of this contract these wells may become entirely dry. Any dam-
ages awarded would be wholly speculative and uncertain, and without
any possibility of sufficient legal proof to sustain the judgment. Wil-
kinson v. Colley, 164 Pa. 43, 30 Atl. 286, 26 L. R. A. 114; Mec-
Cornick v. United States Mining Co., 185 Fed. 748, 108 C. C. A. 86,
g%l a%tshorities there cited; Peale v. Marian Coal Co. (C. C.) 190 Fed.

, 388.
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If, as suggested, successive actions for the damages suffered may
be instituted upon the expiration of certain fixed periods, when the
amount of oil taken from the wells during the preceding period has
been ascertained, there would necessarily have to be a multiplicity of
suits, to avoid which the intervention of a court of equity is certainly
proper. Bank of Kentucky v. Schuyikill Bank, 1 Pars. Eq. Cas. (Pa.)
180; Peale v. Marian Coal Co. (C. C.) 172 Fed. 639.

In addition to these considerations, it appears from the bill, and
the contract between the parties establishes it, that one of the main
inducements to this contract was to enable the complainant, by obtain-
ing the crude oi, to utilize the three refineries it then owned and had
in operation in the state of Texas and one it was then constructing
in the state of Oklahoma; and to enable the Central Company, which
at that time could only dispose of the oil produced from its wells
through a sale to the Prairie Oil & Gas Company, to make sales of its
products to other companies and obtain the benefit of competitive
prices. For this purpose, it was necessary for the Central Company
to have pipe lines extended to its oil fields and to be connected with
lines extending to places where there was a market for its crude oils.
One of the provisions of the contract was:

“The Texas Company dgrees that it will promply and with all reasonable
speed extend its pipe line system to Bartlesville or the north Oklahoma field,
as above described, and will establish an adequate gathering system and re-

lated facilities as will enable it to perform the duties of this contract, such to
be completed nor later than January 22, 1911.”

The bill charges that complainant built this pipe line and erected
tanks and installed pumping stations necessary to carry out the pro-
visions of the contract at an expense of $700,000, that these improve-
ments are of a permanent nature, and, unless the oil thus contracted
for is delivered to it, this pipe line and pumping stations are of but
little value, if any, and the cost thereof practically lost. These facts
clearly exclude a conception that an action at law will afford a com-
plete and’ adequate remedy.

In Watson v. Sutherland, supra, an injunction was sought to re-
strain the levy of an execution on a stock of merchandise claimed by
the plaintiff to be his property, and not that of the execution debtors.
Objection was made that there was a complete remedy at law by an
action of trespass against the sheriff and the execution creditors. In
overruling this objection the court said:

“If the appellants made the levy and prosecuted it in good faith, without
circamstances of aggravation, in the honest belief that Wroth and Fullerton
owned the stock of goods, and it should turn out, in an action at law insti-
tuted by Sutherland for the trespass, that the merchandise belonged exclu-
sively to him, it is well settled that the measure of damages, if the property
were not sold, could not extend beyond the injury done to it, or, if sold to the
value of it, when taken, with interest from the time of the taking down to
the trial. And this is an equal rule, whether the suit is against the marshal
or the attaching creditors, if the proceedings are fairly conducted, and there has
been no abuse of authority. Any harsher rule would interfere to prevent the
assertion of rights honestly entertained, and which should be Jjudicially in-
vestigated and settled. ‘Legal compensation refers solely to the injury done
to the property taken, and not to any collateral or consequential damages, re-
sulting to the owner by the trespass.’ Loss of trade, destruction of credit,
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and fallure of business prospects are collateral or consequential damages
which, it is claimed, would result from the trespass, but for which compensa-
tion cannot be awarded in a trial at law. Commercial ruin to Sutherland
might, therefore, be the effect of closing his store and selling his goods, and yet
the common law fails to reach the mischief. To prevent a consequence like
this, a court of equity steps in, arrests the proceedings in limine, brings the
parties before it, hears their allegations and proofs, and decrees, either that
the proceedings shall be unrestrained, or else perpetually enjoined. The ab-
sence of a plain and adequate remedy at law affords the only test of equity
jurisdiction, and the application of this principle to a particular case must
depend altogether upon the character of the case as disclosed in the plead-
ings. In the case we are considering it is very clear that the remedy in equity
could alone furnish relief, and that the ends of justice require the injunction
to be issued.”

[8] It is also contended that specific performance is not the proper
remedy to enforce a contract affecting personal property. When an
action for damages is adequate, a court of equity is without jurisdic-
tion. As hereinbefore shown, however, such an action would not
afford complainant in this case adequate relief. It is now well settled
that, when the chattels are such that they are not obtainable in the
market, or can only be obtained at great expense and inconvenience,
and the failure to obtain them causes a loss which could not be ade-
quately compensated in an action at law, a court of equity will decree
specific performance. Equitable Gaslight Co. v. Baltimore Coal Tar
& Mig. Co., 63 Md. 285; Gloucester Isinglass & Glue Co. v. Russia
Cement Co., 154 Mass. 92, 27 N. E. 1005, 12 L. R. A. 563, 26 Am.
St. Rep. 214; Offutt v. Offutt, 106 Md. 236, 67 Atl. 138, 12 L. R. A.
(N. S.) 232, 124 Am. St. Rep. 491; Harris v. Perry, 215 Pa. 174, 64
Atl. 334; Richmond v. Dubuque, etc., R. R. Co., 33 Towa, 480; Che-
hak v. Battles, 133 Towa, 107, 110 N. W. 330, 8 L. R. A. (N. S.) 1130;
Law v. Smith, 68 N. J. Eq. 81, 59 Atl. 327; Newton v. Wooley (C.
C.) 105 Fed. 541.

[10] From the allegations in the bill it appears that crude oil can-
not as a rule be purchased in the open market, but, to obtain it, the
refining and pipe line companies must extend their pipes at enormous
expense to the oil fields, assuming that the oil fields can be found.
It is charged that in 1910 the oil production in the localities reached
by complainant’s pipe line system had greatly declined, and is still
declining; that this was one of the vital considerations leading to
the execution of the contract by the complainant; that other pipe line
companies have acquired and obtained control of large acreages, if
not practically of all producing and prospective oil lands and leases
in those localities; and, if said contract is not specifically performed,
complainant charges its pipe lines and refineries will remain idle to
that extent.

In Equitable Gaslight Co. v. Baltimore Coal Tar & Mfg. Co., specific
performance was decreed on a contract to sell coal tar which plaintiff
needed in order to fulfill existing contracts and which it was impos-
sible to obtain otherwise than by purchasing in distant cities and
transporting the same at great expense. In Gloucester Isinglass &
Glue Co. v. Russia Cement Co. specific performance was decreed of
a contract to furnish fish skins to be used in the manufacture of glue.
It appeared that fish skins were of very limited production; that most
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of the producers were under contract; and that, unless relief were
given by specific performance, it would be very difficult, if not im-
possible, for the complainant to carry on its business. The equities
in those cases were no stronger than those in this case.

It is next urged that the bill shows that the complainant had failed
to make payments for the crude oil delivered to it by the Central Com-
pany in compliance with the terms of the contract, and this failure,
it is insisted, was such a breach of the contract as justifies the de-
fendant to treat it as no longer in force, and denies complainant’s
entrance into a court of equity to demand specific enforcement or
any other equitable relief. It is true the bill shows complainant had
not paid for all the crude oil received by it from the Central Com-
pany, but it also shows that the reason therefor was the failure of
the Central Company to furnish, as a condition precedent to receiving,
the division orders, and the abstracts or other evidence of title to
some of the lands, or execute satisfactory indemnity as required by
the supplemental agreement executed on January 6, 1911, and that
complainant “stands ready and willing to pay the balance due and
owing by it as soon as the proper division orders are filed and good
title showings are made, or it is determined said defendant has good
title to the oil and is entitled to payment, or, if necessary, it will de-
posit the money in court or pay the same over to a receiver.” As
courts of equity may prescribe terms upon which temporary injunc-
tions are granted the court below had the right to require, and as
shown by the record it did require, complainant to pay the moneys
for which proper abstracts had been filed before the hearing, and ‘it
did pay the same. Upon these allegations, which the demurrer ad-
mits to be true, the failure of complainant to pay the money was jus-
tified, and not a breach of the contract, and is no reason for refusing
any equitable relief it may otherwise be entitled to.

[11] It is next contended that the contract in respect to which relief
is sought extends over a period of 10 years, necessitating supervision
for a long time in a manner which a court of equity will not under-
take. The leading cases on which appellees rely to sustain this prop-
osition are Marble Co. v. Ripley, 10 Wall. 339, 19 L. Ed. 955; Texas
& Pacific R. R. Co. v. City of Marshall, 136 U. S. 393, 10 Sup.
Ct. 846, 34 L. Ed. 385; Javierre v. Central Antragracia, 217
U. S. 502, 30 Sup. Ct. 598, 54 L. Ed. 858; Berliner Gramaphone Co.
v. Seaman, 110 Fed. 30, 49 C. C. A. 99; Shubert v. Woodward, 167
Fed. 47, 92 C. C. A. 509; Lone Star Salt Co. v. T. S. L. Ry. Co.,
99 Tex. 434,90 S. W. 863, 3 L. R. A. (N. S.) 828; Edelen v. Samuels
& Co., 126 Ky. 295, 103 S. W. 360, 31 Ky. Law Rep. 731. A care-
ful examination of the facts and the opinions of the courts in these
cases is necessary to determine to what extent they are applicable to
the facts in this cause as shown by the bill.

In the Marble Company Case the contract, as stated by the court,
required of the owners a perpetual supply of marble and involved
“skill, personal labor and cultivated judgment.” Upon these facts
it was held:

“If performance be decreed the case must remain in court forever, and the
court to the end of time may be called upon to determine, not only whether
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the prescribed quantity of marble has been delivered, but whether every block
was from the right place, whether it was sound, whether it was of suitable
size, or shape, or proportions "

The contract sought to be enforced in this case runs for 10 years
only, and involves no “skill, personal labor, and cultivated ]udgment
What it does require is easﬂy ascertamable and, if carried out in
good faith, ought not to give rise to any disputes requiring the inter-
position of the court. During the time it was complied with by ap-
pellee no disputes arose, and there is no reason for anticipating any
now if good faith will control the actions of both parties. That some
differences may occur is true, but they are not likely to be of a nature
requiring much consideration. No one will question for a moment
the duty of a court of equity specifically to enforce a lease of ground
for a term of ten years or even a term of 99 years because the lessee
is bound by certain covenants such as paying rents, taxes, and assess-
ments, keeping the buildings in repair or erecting buildings accord-
ing to certain specifications, keeping the buildings insured and other
conditions usually inserted in such contracts of lease, and which may
give rise to as many or more disputes than the contract in the case at
bar.

Texas Pacific Ry. Co. v. City of Marshall was in effect determined
upon the ground that, under the circumstances of that case, the word
“permanent” in the contract was complied with by the establishment
of the terminus and the offices and shops contracted for and not men-
tioned at the time of removing and abandoning them at a later day,
and having kept them there for eight years, until the interests of the
railway company and of the public demanded their removal to some
more suitable place. Another reason assigned by the court for its
judgment was that the city had a complete and adequate remedy at
law for damages which could be determined in one action. As to
the supervision necessary, if specific performance were decreed, the
opinion of the court shows clearly why a court could not undertake
it in that case by saying:

“If the court had rendered a decree restoring all the offices and machinery
and appurtenances of the road which had been removed from Marshall to
other places, it must necessarily superintend the execution of this decree. It
must be making constant inquiry as to whether every one of the subjects of
the contract which has been removed has been restored. It must consider
whether this has been done perfectly or in good faith or only in an evasive
manner. It must be liable to perpetual calls in the future for like enforcement
of the contract, and it assumes, in this way, an endless duty, mapploprxate
to the functions of the court which is as ill-calculated to do this as it is to
supervise and enforce a contract for building a house or building a railroad,

both of which have in this country been declared to be outside of its proper
function, and not within its powers of specific performance.”

In the Javierre Case the decree of the lower court was reversed
upon two grounds, neither of which exists in this case. The court
held that an action at law for damages would have granted all the
relief complainant was entitled to, and also that there was a want of
mutuality as no injunction could have been granted against the ap-
pellee.
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In the Gramaphone Case the parties, when they executed the con-
tract, realized that it would probably give rise to many disputes, and
therefore expressly provided for the appointment of a disinterested
arbiter to settle any disputes regarding the interpretation of the con-
tract. The meaning of the articles contracted for was doubtful, and
the contract itself undertook to define the phrase “gramaphone and
gramaphone goods” as intended by the use of the words in the contract.

The Shubert Case was decided mainly upon two grounds: First,
that there was a want of mutuality; and, second, that the terms of
the contract would necessarily entail upon the court through many
years the supervision and direction of a continuous series of acts, many
of them requiring skill and cultivated judgment. As enumerated by
the court, some of these were:

“What bookings for a theater should be approved or disapproved; how
many and what persons should be employed to operate the theater; how the
intricate details of the theater should be conducted; how its operation should
be advertised, and many other unforeseen issues which the complicated per-
formances contemplated cannot fail to raise.”

But the court took occasion to say further:

a1t is conceded that a court of equity has ample power to determine all
these questions and to conduct this business by its receiver, or master, and
that it will sometimes enforce the performance of contracts where the per-
formance involves more intricate details or longer periods of time where the
other equities of the complainant in the case, or the public interest are con-
trolling.”

In the Lone Star Salt Company Case the contract was one which
made special provision for compensation in case of a breach, and it
was held that specific: performance should therefore not be decreed as
there was a complete remedy at law. The court then proceeded:

“While we have thought it proper to put the decision upon the construction
of the contract, which is held to be the true one, we may say that the same
result will follow either construction. The injunction to the defendant to
deliver the freight as it accrues finally settles nothing, amounting to nothing
more than a command to earry out the contract, leaving undetermined the
particular acts to be done to constitute performance. In what quantities and
at what interval of time is the tonnage to be furnished as it accrues? How
is the defendant’s action in executing the order to be affected by the con-
dition of plaintiff’s business, existing at different times, in respect to its readi-
ness or unreadiness to receive and promptly transport? How will the de-
fendant at any given time be enabled to determine how much of its outgoing
freight must be delivered, as it accrues, to compensate for any deficiency in
percentage of incoming freight received and carried by plaintiff? These and
many other questions that might be presented expose the futility of the at-
tempt to define in advance the course of conduct the defendant must pursue
in order to obey the mandate of the *court. The truth is, the contract is of
such a nature that, under any construction, the remedy of specific perform-
ance cannot specifically be applied to it. What would constitute a violation
of the decree could only be determined by future actions of the court in fur-
ther proceedings to define its scope and meaning, and to enforce it.”

No such obstacles are to be surmounted in this case. Defendants
contracted for all the oil, not exceeding 540,000 barrels for any one
month of 30 days. It had the pipe lines to carry that amount, and
there was no question of any incoming freight.

In Edelen v. Samuels & Co. the contract was of such a nature that,
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if specifically enforced, it would require the court’s constant attention
for a period of at least five years. As stated by the court:

“In order to make the whisky contemplated by the terms of the instrument
before us, the court will be forced to purchase a large quantity of grain and
other material necessary to the distillation of the spirits to be delivered;
also to erect a bottling works, and be prepared to bottle the whisky after it
is made.”

There are no such facts in this case. The court, in the same case,
speaking of the distinction said to exist between contracts involving
realty and that involving personal property, so far as the remedy of
specific performance is concerned, said:

“The right to a decree of specific performance of a contract is based upon
the equitable principle that the ordinary common-law remedy of damages for
a breach will not afford defendant an adequate remedy from the injury aris-
ing from the failure to carry out its terms. It is true that generally mere
damages will more uniformly be found to fail as an adequate remedy in con-
tracts relating to realty than those relating to personalty; yet, where the spe-
cific enforcement of a contract concerning personalty is practicable, and the
remedy sounding in damages is found to be inadequate, the chancellor would
just as readily enter a decree for its specific performance as he would in a
contract concerning real property. And, while the remedy of specific per-
formance is generally spoken of as issuing in the discretion or grace of the
chancellor, this is more a form of expression than of actual definition of the
rights of the injured party as to his remedy by specific performance. In other
words, while the charcellor has a discretion, it is not an arbitrary but a
legal discretion.”

Many other cases are cited by the learned counsel for appellees to
this point. All of them have been carefully examined, and are as dis-
tinguishable upon the facts as those above cited. Some of them apply
to construction contracts requiring skill and judgment. In others the
parties can be compensated in an action at law; while some, sustaining
appellee’s contention to some extent rely upon cases determined long
ago, overlooking the fact that equitable remedies have steadily been
expanded by the court to meet the increased complexities of modern
business relations. The leading cases in the national courts sustaining
the right of having specific performance decreed in cases of this nature,
although it may necessarily result in the court retaining the cause to
settle questions which may arise under the contract thereafter, are
Joy v. St. Louis, 138 U. S. 1, 11 Sup. Ct. 243, 34 L. Ed. 843, affirming
the decision of Judge, afterwards Mr. Justice Brewer, in Central Trust
Co. v. Wabash, St. L. & P. Ry. Co. (C. C.) 29 Fed. 546; Union Pacific
Railway Co. v. Chicago, etc., Ry. Co., 163 U. S. 564, 16 Sup. Ct. 1173,
41 L. Ed. 265, affirming the decision of the Circuit Court of Appeals
for this Circuit in 51 Fed. 309, 2 C. C. A. 174, which had affirmed Mr.
Justice Brewer’s decision in Chicago, R. I. & P. Ry. Co. v. Union Pac.
Ry. Co. (C. C)) 47 Fed. 15.. :

In the Joy Case Mr. Justice Blatchford, who delivered the unani-
mous opinion of the court, in reply to a contention similar to that of
the instant case, said: i

“In the present case it i1s urged that the court will be called upon to de-
termine from time to time what are reasonable regulations to be made by the

Wabash Company for the running of its trains upon its tracks by the Colo-
rado Company. But this is no more than a court of equity is called upon to

14 F.—2
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do whenever it takes charge of the running of a raflroad by means of 8 re-
ceiver. Irrespective of this, the decree is complete in itself and disposes of
the controversy; and it is not unusual for a court of equity to take supple-
mental proceedings to carry out its decree and make it effective under altered
circumstances.”

In Union Pacific Railway Co. v. Chicago, etc., Ry. Co., where the
contract sought to be enforced was for 999 years, Mr. Chief Justice
Fuller, speaking for the court sustaining a decree for specific perform-
ance, said:

“But it is objected that equity will not decree specific performance of a
contract requiring continuous action involving skill, judgment, and technical
knowledge, nor enforce agreements to arbitrate, and that this case occupies
this attitude. We do not think so. The decree is complete in itself, is self-
operating, and self-executing; and the provision for referees in certain con-
tingencies is a mere matter of detail, and not of the essence of the contract.
It must not be forgotten that in the increasing complexities of modern busi-
ness relations equitable remedies have necessarily and steadily been expanded,
and no inflexible rule has been permitted to circumscribe them. As has been
well said, equity has contrived its remedies, ‘so that they shall correspond
both to the primary right of the injured party, and to the wrong by which
that right has been violated,’ and ‘has always preserved the elements of flexi-
bility and expansiveness, so that new ones may be invented, or old ones modi-
fied, in order to meet the requirements of every case, and to satisfy the needs
of a progressive social condition in which new primary rights and duties are
constantly arising and new kinds of wrong are constantly committed.” Pom-
eroy, Eq. Jur. § 111.”

Judge Brewer, in his opinion in the Circuit Court in Central Trust
Company v. Wabash, etc., R. R. Co., said on that subject:

“It is true that such a decree cannot be executed by the performance of a
single act. It is continuous in its operation. It requires the constant exercise
of judgment and skill by the officers of the corporation defendant; and there-
fore, in a qualified sense, it may be true that the case never is ended, but
remains a permanent case in the court, performance of whose decree may be
the subject of repeated inquiry by proceedings in the nature of contempt.
It is also true that in the changing conditions of business the details of the
use may require change. The time may come when the respondents’ business
may demand the entire use of its tracks and the intervener’s rights wholly
cease. But other decrees are subject to modification and change, as in decrees
for alimony. The courts are not infrequently called upon to modify them by
reason of the changed' condition of the parties thereto. So, when a decree
passes in a case of this kind, it remains as a permanent determination of the
respective rights of the parties, subject only to the further right of either
party to apply for a modification upon any changed condition of affairs; and,
so far as any matter of supervision of the personal skill and judgment of the
officers of the respondent corporation, the contract, in terms, provides that
the regulations of the running of trains shall be subject to the control of the
officers of the respondent. While I concede that there is force in the objec-
tion that this must remain, in a qualified sense, a continuing case in the
courts, with a constant duty of supervising the acts of the respondent, yet it
seems to me that, where there is a right, there must be a remedy, and that
the mere machinery of court procedure is flexible enough to adapt itself to
the pecessity of protecting a right. Clearly a fere action for damages would
be a grossly inadequate remedy.” 29 Fed. 5538.

In the Rock Island Case the same learned justice said:

%1 kpow to one who is only familiar with the narrow limits and the strict
lines within and along which courts of law proceed the act of a court of
equity in taking possession of a contract running for 999 years, and decree-
ing its specific performance through all those years seems a strange exercise
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of power; but I believe most thoroughly that the powers of a court of equity
are as vast and its process and procedure as elastic as all the changing
emergencies of increasingly complex business relations and the protection of
rights can demand.” 47 Fed. 26.

While it is true, as contended by counsel for appellees, that these
cases relate to contracts between railroads and therefore might have
been sustained upon the ground of the interests of the public, there
are other cases in no wise affected by public exigency, especially where
violations of the decree could only occur infrequently and each viola-
tion would be a single complete act. Franklin Telegraph Co. v. Harri-
son, 145 U. S. 459, 12 Sup. Ct. 900, 36 L. Ed. 776 ; Hackett v. Hackett,
67 N. H. 424, 40 Atl. 434; Chubb v. Peckham, 13 N. J. Eq. 207;
Livesley v. Johnston, 45 Or. 30, 76 Pac. 13, 746, 65 L. R. A. 783,
106 Am. St. Rep. 647 ; St. Regis Paper Co. v. Santa Clara Lumber Co.,
173 N. Y. 149, 65 N. E. 967.

Prof. Pomeroy, the editor of the last edition of Pomeroy’s Equity
Jurisprudence, in his article on the subject of specific performance,
published in the Encyclopedia of Law & Procedure, after discussing
this subject and referring to the authorities, says:

“But in a remarkable series of cases, beginning with the year 1890, con-
tracts involving the operation of railroads, often of the utmost complexity
and extending over a long term of years, or perpetual, have been enforced spe-
cifically. In the leading case of the series a controlling reason for the deci-
sion was that the interests of the general public would bave been injuriously
affected by a failure to make the decree; but this reason appears to have

dropped out of sizht in the cases following this precedent”—citing numerous
cases sustaining this last proposition. 36 Cye. 587.

[12] As counsel for appellees, neither in their exhaustive brief nor
extended oral argument, contended that the contract is unenforceable
in a court of equity upon the ground that the court cannot efficiently
compel appellant to perform its obligations under the contract, this
claim must be treated as abandoned, and therefore will be disregarded.
Crawford v. Heysinger, 123 U. S. 589, 8 Sup. Ct. 399, 31 L. Ed. 269;
Home Benefit Association v. Sargent, 142 U. S. 691, 12 Sup. Ct. 332,
35 L. Ed. 1160; Repauno Chemical Company v. Victor Hardware Co.,
101 Fed. 948, 42 C. C. A. 106.

[13] Is appellant’s position so unconscionable that a court of equity
should withhold the relief? That specific performance is not a matter
of right, but one of discretion in the court, and that it will not be de-
creed when the contract is unfair, one-sided, or unconscionable, nor
when the granting of the decree will be harsh and oppressive, is un-
doubtedly true, and requires no citation of authorities to sustain it.
But, on the other hand, the discretion of the court does not mean, in
the language of Judge Sanborn, speaking for this court in Shubert v.
Woodward, supra:

“In its arbitrary, whimsical will, but in the sound, judicial discretion, in-
formed and directed by the established principles, rules, and practices of eq-
uity jurisprudence. Hennessey v. Woolworth, 128 U. S. 438, 9 Sup. Ct. 109,
32 L. Ed. 500. Nor are these principles and rules and this practice hard,
fast, or without exception. They are rather advisory than mandatory, and
the application of the rules and of the exceptions to each particular case as

it arises is still intrusted to the conscience of the chancellor, for these prin-
ciples and rules and this practice serve to inform the intellect and to en-
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lighten the consclence and by them the judicial discretion of the court must
be guided.”

Applying these rules to the facts in this case, the question is, In
what respect is the contract unconscionable, and will a decree work a
great hardship and injustice, unforeseen when the contract was made?
It is argued:

“That the agreement to pay appellant the monthly toll of $70,000 in con-
sideration of the construction of a pipe line and related facilities by the ap-
pellant, for carrying the oil produced by the Central Company, on the repre-
sentations made and the mistaken belief engendered by the appellant that to
supply these transportation facilities it would incur an expense of $3,000,000,
whereas the bill of complaint admits that the total amount expended was but
$700,000.”

But there is not a line or word in the bill nor the contract warrant-
ing this statement. All the contract contains on that subject is found
in paragraph 6b, and is as follows:

“The Central Company shall be charged and shall pay to the Texas Com-
pany for each month of the life of this contract the sum of $70,000.”

And the bill charges that this was to pay the cost of transportation
from the oil fields to Miller’'s Switch Station south of Dallas, Texas,
on the Houston & Central Railroad. The demurrer admits the truth
of these allegations. What, if anything, is unconscionable in this
charge, counsel for appellees have failed to explain, nor can we find
anything in the record which would justify us in so finding. From
the terms of the contract it appears that appellees at that time expected
to produce at least 540,000 barrels every month, for otherwise why
should the contract provide that appellant “shall not be required to
receive more than 20,000 barrels in any one day nor more than 540,000
barrels in any one month of thirty days and on the same basis as to
other months?” o

Had the Central Company tendered the quantity the Texas Com-
pany was bound to receive and pay for, the charge for the transpor-
tation to Miller’s Switch would have been not quite 13 cents per barrel.
That this is not an exorbitant charge is shown by the fact that para-
graph 4 of the contract provides that for all deliveries made at Hous-
ton or Humble, Tex., the appellant shall pay an additional allowance
of 1214 cents per barrel. If the parties considered 1214 cents per
barrel a fair remuneration for transporting the oil from Miller’s Switch
to Houston or Humble, the court would not be justified in finding that
13 cents per barrel from Bartlesville, Okl., to Miller’'s Switch, Tex.,
would be so unreasonable that it should be treated as unconscionable.
But, even if the charge of 13 cents a barrel is a higher charge than is
usually made for like services, the excess is balanced by the obligation
of the Texas Company to pay for the oil a higher price than the pre-
vailing market at that time required. True, if the production greatly
diminishes, the price for the transportation rises, and it becomes a hard
contract for the Central Company, but, if the production increases and
the price of oil decreases, it will be a hard contract for appellant, as
the contract provides for no reduction of the price to be paid by the
Texas Company in such case, while it does make provision for a higher
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price in case there is a rise in the market value of the oil. All contracts
to be performed in the future are subject to market fluctuations, con-
tracts for the sale of realty as much as any other. But no case can be
found where a court of equity has refused to decree specific perform-
ance of a contract for the sale of real estate upon the ground that after
the contract was made the value of the property had greatly increased.
Had they seen proper, the parties could have guarded against such a
contingency by providing for it in the contract. As held in Marble
Company v. Ripley, supra:

“Nor is it any reason for rescinding the contract that it has become more
burdensome in its operation upon the complainants than was anticipated.”

And further on the court said:

“It is not unconscionable because Ripley obtains a larger profit from it
than was at first expected, or because the other party obtained less. Those
were contingencies, the possibilities of which might have been foreseen. It
could not have escaped the thought of the contracting parties that the ex-
pense of quuarrying might possibly increase, and that the expense of sawing
and preparing for market might either increase or diminish in the progress
of time. Of that they took their chances. Besides, it is by no means clear
that a court of equity will refuse to decree the specific performance of a con-
tract, fair when it was made, but which has become a hard one by the force
of subsequent circumstances or changing events.”

Other authorities to the same effect are Franklin Telegraph Co. v.
Harrison, supra; Bradley v. Heyward (C. C.) 164 Fed. 107, affirmed
179 Fed. 325, 102 C. C. A. 509; Schmidtz v. Louisville & N. R. R.
Co., 101 Ky. 441, 41 S, W. 1015, 19 Ky. Law Rep. 666, 38 L. R. A.
809; Southern Ry. Co. v. Franklin & P. Ry. Co., 96 Va. 693, 32 S. E.
485, 44 L. R. A. 297.

The cost of the pipe lines and other facilities constructed by the
Texas Company is a matter which, so far as the Central Company is
concerned, 1s immaterial. What the Central Company was interested
in, and what induced it to make the contract, was the opportunity to
reach competitive markets for its oils, and thus avoid being compelled
to sell all its products to the Prairie Oil & Gas Company without com-
petition, that being the only company whose pipe lines, at that time,
reached its fields. The appellant has fully complied with its part of
the contract. It has built the pipe lines to the Central Company’s oil
fields, established adequate gathering stations and related facilities
which enable it to perform all its obligations under the contract, and
has been ever since, and is now, able to handle all the oil the Central
Company may tender under the contract. No damage then can possi-
bly result to the Central Company by reason of the fact that the Texas
Company was able to construct these facilities at a less cost than was
anticipated. The Central Company would not be benefited if the cost
of furnishing these facilities had been four or ten times as much as it
really was, and the converse is equally true. We can see nothing un-
conscionable or inequitable in this. There would be just as much merit
in the contention that one who has contracted for the erection of a
building or the construction of a railroad has the right to refuse to
carry out his contract and pay for the same because the contractor was
able to perform the contract at a much less cost than was anticipated
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and therefore made a larger profit. In Franklin Telegraph Co. v. Har-
rison, supra, Mr. Justice Harlan, delivering the opinion of the court,
after reviewing numerous authorities on that subject, said:

“In view of these principles, which we think are founded on wisdom, we
are of opinion that the fact that the appellants could, at the commencement
of this suit, or since, sell at an increased price the privilege for which the ap-
pellees paid by relinquishing a valuable contract and advancing a large sum
of money, and which privilege they now enjoy for the stipulated price ot
$600 per annum, is not sufficient to justify the court in withholding the re-
lief asked.”

[14] Did the court err in refusing the temporary injunction? Sec-
tion 7 of the act of March 3, 1891, as amended by the acts of February
18, 1895, June 6, 1900, and April 14, 1906 (34 Stat. 116), in force at
the time this appeal was granted, did not provide for an appeal from
an interlocutory order or decree dissolving or refusing to grant a tem-
porary injunction, or refusing to appoint a receiver, and this court
would therefore be without jurisdiction to review such an interlocutory
decree if an appeal had been taken from that alone. But, as this is an
appeal from a final decree dismissing the bill, it brings the whole case
here, including all interlocutory orders made during the progress of the
case. .Central Trust Co. v. Seasongood, 130 U. S. 482, 9 Sup. Ct.
575, 32 L. Ed. 985; Bailey v. Williford, 131 Fed. 242, 66 C. C. A.
229. As, in our opinion, complainant, upon the face of the bill, is en-
titled to a decree of specific performance, it was the duty of the court
to grant the injunction as prayed.

[15] An injunction against the breach of a contract is to a great ex-
tent a negative decree of specific performance. And, even if for suffi-
cient reasons specific performance may be refused, the modern rule is
that an injunction must be granted if the equities justify it. Leading
English cases on this subject are Donnell v. Bennett, Law Reports, 22
Ch. Div. 835, decided in 1883 by Mr. Justice Fry, the author of Fry
on Specific Performance, and Met. El. Supply Co. v. Ginder, 2 Ch.
Div. 799, and this rule of granting an injunction, although specific per-
formance may be denied, has been followed by the American courts
generally. It is most frequently exercised in contracts for personal
services which cannot be enforced by specific performance. A valu-
able collation of the American authorities on this subject is found in
the note to Harrison v. Glucose Sugar Refining Co., 116 Fed. 304, 53
C. C. A 492, 58 L. R. A. 915. Other cases in point are Western
Union Tel. Co. v. Union Pacific Ry. Co. (C. C.) 3 Fed. 423; Chicago
& Alton Ry. Co. v. N. Y. L. E. & W. R. R. Co. (C. C.) 24 Fed. 516;
Alpers v. San Francisco (C. C.) 32 Fed. 503; Brush-Swan Co. v.
Brush El Co. (C. C.) 41 Fed. 163; Colgate v. James T. White & Co.
(C. C.) 180 Fed. 882; Standard Fashion Co. v. Siegel-Cooper Co.,
157 N. Y. 60, 51 N. E. 408, 43 L. R. A. 854, 68 Am. St. Rep. 749;
Dwight v. Hamilton, 113 Mass. 175; American Electric Works v.
Varley, etc., Co., 26 R. 1. 295, 58 Atl. 977.

In Singer Sewing Machine Co. v. Union, etc., Co., Holmes, 253,
Fed. Cas. No. 12,904, Judge Lowell heid:

“If the case is onme in which the negative remedy of injunction would do
substantial justice between the parties by obligating the defendant either to
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carry out his contract or lose all benefit of the breach, and the remedy at law
is inadequate, and there is no reason or policy against it, the court will in-
terfere to restrain conduct which is contrary to the contract, although it may
be unable to enforce a specific performance of it.”

But it is earnestly contended that whereas in fact only $900,000 has
been expended by the Texas Company in the cost of the construction
of the pipe line and the other facilities necessary to be provided by the
Texas Company, the affidavits, read on behalf of the appellees at the
hearing of the motion for the temporary injunction, established the
fact that the monthly payment of $70,000 assumed by the Central Com-
pany was based solely on the estimate that the cost of the construction
would amount to $3,000,000, on which sum 28 per cent. per annum
was to be allowed. As all of the negotiations were conducted prior to
the execution of the contract, that evidence was clearly inadmissible,
as its tendency was to vary the written contract, which the law con-
clusively presumes includes the final agreement, reached when the
minds of the parties had finally met. That a court of equity will per-
mit the introduction of parol evidence for the purpose of correcting
mistakes in written instruments, or contracts obtained by fraud, either
by reforming the instrument or if necessary rescinding it, or refusing
a specific enforcement, if such an issue is raised by the pleadings, is
no doubt true. But there is no such issue in this case, nor any evidence
to establish the fact that there was a mistake as to the amount to be
paid. In fact, the contract itself negatives it.

Newton v. Wooley (C. C.) 105 Fed. 541, decided by the writer of this
opinion, is among the cases relied upon by counsel for appellees, but
an examination of the facts in that case will show how inapplicabie
it is to the issues in the case at bar. That case was determined upon
proofs taken in the usual course of equity procedure, after the issues
had been made up. The answer of the defendant expressly charged
that the contract sought to be specifically enforced did not contain all
the terms of agreement between the parties, but that the agreement
on which the minds of the parties had met required the complainang
to procure parties who would sell to defendant on credit, in addition to
the rolling stock mentioned in the contract, the rails, bolts, and spikes
for the construction of the railroad, and, if credit could not be ob-
tained, the funds necessary to purchase them for cash would be fur-
nished ; that these provisions, except as to the rolling stock, which
defendant could himself procure on credit, were omitted from the con-
tract by the mistake of the scrivener who prepared it, and was not
noticed by either of the parties until shortly before the institution of
the suit; that complainant was unable to secure the rails, bolts, and
spikes, and did not furnish the money necessary to purchase them.
Although there was some conflict in the testimony on that point, the
court found those issues in favor of the defendant, and also found as
a fact that this omission in the contract was by the mistake of the
stenographer who wrote it, and that the contract was signed by the
parties in the absence of the attorney who had prepared and dictated
it as the attorney for both parties, and without having been read over
by him or the parties, both of them being under the impression at the
time that the contract contained all the stipulations agreed upon.



24 194 FEDERAL REPORTER

In the instant case no such contention is made by any plea of appel-
lees, nor do the affidavits establish such a state of facts, or a mistaken
mutual assumption of an existing fact. The most that can be said to
be established by the affidavits is that there was a mistaken assumption
as to a matter to be performed in the future. Such mistakes will not
justify reformation, rescission, or denial of specific performance.
Chicago, etc., Ry. Co. v. Wilcox, 116 Fed. 913, 54 C. C. A. 147; Far-
well v. Colonial Trust Co., 147 Fed. 480, 78 C. C. A. 22. The nego-
tiations between the parties were conducted for a considerable length
of time, and many changes in the propositions and counter proposi-
tions were made before the final agreement was reached. No doubt,
for the purpose of avoiding such controversies as this, the parties
inserted the following provision in the contract:

“(18) It is mutually acknowledged and agreed that this agreement shall be
deemed to have superseded and shall take the place of every and any other
instrument purporting to be an agreement between the parties heretofore en-

tered into, or signed or delivered or purporting to have been signed or de-
livered upon behalf of said parties or either of them.”

To review critically all the citations in the elaborate briefs of coun-
sel would unnecessarily prolong this opinion, lengthy now, and serve
no useful purpose, as a careful examination of them discloses that they
are distinguishable upon the issues as well as the facts, and therefore
inapplicable to the case at bar.

It may be that after the issues are made up and the proofs in com-
plainant will not be entitled to a decree of specific performance upon
the final hearing, but upon the allegations of the bill, and a careful
examination of the affidavits submitted to the court below on the hear-
ing of the application for the temporary injunction, we are of the opin-
ion that the equities in this case are so imperative, the remedy at law
so inadequate, that a court of equity should exercise its power and
grant relief to complainant. The temporary injunction as prayed in
the bill should be granted, and, if necessary, a receiver of the property
appointed.

The decree of the court below is reversed, with directions to grant
a temporary injunction, and proceed in conformity with this opinion,

UNITED STATES v. BARBER LUMBER CO. et al
(Circuit Court of Appeals, Ninth Circuit, February 19, 1912)
No. 1,883.

1. PuBLIC LANDS (§ 138*)—CANCELLATION OF PATENTS FOR FRAUD—BONA
FIDE PURCHASER.

A person desiring to purchase a large tract of timber lands of the
United States, which are subject to entry under Timber and Stone Act
June 3, 1878, c. 151, 20 Stat. 89 (U. S. Comp. St. 1901, p. 1545), may law-
fully express such desire to another and contract with him to purchase
the lands and advance money to enable the seller to acquire them from
the entrymen; and ke is not bound to inquire into the method by which
such seller acquires title, nor chargeable with any fraud therein, which

*For other cases see same topic & § NUMEER in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes
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would render the patents subject to cancellation, of which he has no
actual knowledge.

[Ed. Note.—For other cases, see Public Lands, Cent. Dig. § 368; Dec.
Dig. § 138.*]

2, PuBLIc LaNDS (§ 120*)—SUlT FOR CANCELLATION OF PATENTS—SUFFICIENCY
or EVIDEXCE. ]

To warrant the cancellation of a patent for land issued by the United
States for fraud, the evidence must be clear, unequivocal, and convineing,
and it cannot be done on a bare preponderance of evidence which leaves
the issue in doubt.

[Ed. Note—For other cases, see Public Lands, Cent. Dig. §§ 332-335;
Dec. Dig. § 120.%]

3. PuBric LANDS (§ 120*)—SUIT FOR CANCELLATION OF PATENTS—SUFFICIENCY
OF EVIDENCE.

Evidence considered, and held insufficient to prove the allegations of
the bill in a suit by the government to cancel patents to lands on the
ground that title was acquired by fraud in which defendant, which was
a subsequent purchaser, participated.

[Ed. Note.—For other cases, see Public Lands, Cent. Dig. § 332-335;
Dec. Dig. § 120.%

Bona fide purchasers of public lands, see note to United States v. De-
troit Timber & Lumber Co., 67 C. C. A, 13.]

Appeal from the Circuit Court of the United States for the Central
Division of the District of Idaho.

Suit in equity by the United States against the Barber Lumber
Company, James T. Barber, Sumner G. Moon, William Sweet, John
Kinkaid, Louis M. Pritchard, Patrick H. Downs, Albert E. Palmer,
and Horace S: Rand. Decree dismissing the bill (172 Fed. 948), and
complainant appeals. Affirmed.

The bill in this case alleged that the appellee, the Barber Lumber Company,
and others, intending to defraud the United States, combining, confederating,
and agreeing together and with Frank Sieunenberg, since deceased, John
1. Wells, and others, devised a plan whereby by fraud, perjury, and suborna-
tion of perjury and other unlawful methods they might unlawfully and fraud-
ulently procure for themselves large quantities of public lands of the United
States; that this was to be done by procuring persons to avail themselves
of the provisions of the timber and stone act, by filing the written statements
required by said act, and doing the other things necessary to obtain title, un-
der an agreement with the appellee and others by which the appellee was to
purchase the lands described in the respective statements as soon as tbe
applicants should have secured title thereto; that in some cases the unlaw-
ful means consisted in procuring persons to enter land under said act under
an agreement with the appellee and its co-conspirators, by which the latter
were to furnish and supply to the applicants the money necessary to pay all
expenses in connection with the filing upon and procuring title to the lands,
including the sums necessary to pay for the lands; and that thereupon the
applicants were to deed their lands to the appellee or to others in their behalf.
The bill charges that pursuant to that agreement and conspiracy, and to effect
its object, those engaged therein fraudulently and corruptly induced the ap-
plicants named in the bill, 210 in number, to apply for land under said act
and to subscribe to the written statements required thereby, and to state
therein that the applicants did not apply to purchase the lands for specula-
tion, but in good faith, and to appropriate it to their own exclusive use and
benefit, and that they had not directly or indirectly made any agreement or
contract in any way or manner with any person by which the title to be ac-
quired should inure in whole or in part to the benefit of any person except
the applicants; that thereafter, in pursuance of the unlawful agreement, and

sFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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to effectuate its object, the appellee procured the entrymen to go to the land
office and answer the questions promulgated by the General Land Office, pur-
suant to the authority vested in it by the timber and stone act; and that each
of said persons, in reply to the questions, deposed that he had not sold or
transferred his claim to the land for which he made application, that he had
not directly or indirectly made any agreement with any person by which the
title he might acquire from the government should inure in whole or in part
to any person but himself, but that the entry was made in good faith and
for his own exclusive use and benefit, and that he paid out of his own individu-
al funds all his expenses connected therewith, and that he expected to pay for
the land with his own money. The bill further alleged that the statements
made by each of the 210 entrymen, both at the time of making their original
filing and at the time of making their final proof, were false and were known
to be false by the entrymen and by the appellee and its co-conspirators, and
that in truth and in fact divers of the applicants had been supplied and fur-
nished with money with which to pay for said land and the fees and ex-
penses incident to obtaining title thereto by the appellee and its co-conspir-
ators, and that the title to said lands was so obtained by each of the ap-
plicants with the understanding that the same should be conveyed at the
request of the appellee as soon as title was obtained from the United States.
The bill further alleged that the land was so conveyed, and it set up the de-
seription of the lands.which had been fraudulently procured, with the names
of the persons to whom patents therefor were issued.

The answer put in issue the charge of conspiracy to do unlawful acts on
the part of the appellee and the other defendants in the suit. The case was
tried upon the issues, and a vast amount of testimony was taken. The Cir-
cuit Court held that the allegations of the bill were not sustained by the evi-
dence and that the bill should be dismissed. From that decree the present
appeal is taken. '

The lands embraced in the suit consist of three different groups which were
purchased by the appellee at different dates. They are known in the pro-
ceedings in the court below as: (1) Boise basin lands, comprising townships
6, 7, and 8 in ranges 4, 5, and 6; (2) Crooked river lands, consisting of town-
ships 6 and 7 in ranges 7 and 8; and (3) Six-Four lands, consisting of lands
in township 6 in range 4. The Boise basin lands were opened to entry at
ditferent dates between August 1, 1874, and August 9, 1897. The Crooked river
lands were opened to entry in March and April, 1897, and the Six-Four lands
were opened to entry on September 14, 1903, On August 17, 1901, one Ruick
and others organized a railway company which filed a plat of a survey of a
‘railroad into the Béise basin. Soon thereafter Paris & Manning, locators
of timber lands, residing in Minneapolis, located on Boise basin lands Patrick
H. Downs, Henry Snow, and two women of Minneapolis, and they made ini-
tial entries of those lands. And in September, 1901, John I, Wells, a miner,
located Yennie E. Wells, his wife, Albert Nugent, Arthur Anderson, Harvey
Wells, his brother, James T. Ball, and Abel Edward Hunter on Boise basin
lands, for which he received location fees from each. Those entries were sub-
sequently canceled by the land office. About October 1,7 1901, Wells and
Downs formed a partnership in the location business; Wells going to Boise
to solicit applicants, and Downs remaining on the lands to guide entrymen
thereto. During August, September, October, November, and December, 1901,
and January 1, 1902, 49 locations were made in the basin by Wells & Downs.
Before any filings had been made in the Boise basin, a general order had been
issued on July 13, 1901, by the Commissioner of the General Land Office, sus-
pending action on all timber and stone entries in Idabo, and requiring all
filing and final proof papers to be sent to Washington for approval before
the issuance of final receipts so that upon making final proof on these entries
no final receipt was issued, but temporary receipts for the purchase price
were given. This fact and the general public discussion of land frauds about
that time caused some of the entrymen to default upon their payments or to
fail to prove up. To meet that situation, Wells made an arrangement with
one William Sweet on December 25, 1901, whereby the latter was to furnish
Wells with money to loan to such of the entrymen who had filed as were
nnable or unwilling to pay for their lands. Carrying out that arrangement,
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Sweet did furnish Wells, and Wells loaned to the entrymen money aggregating
about $12,000 for final payments, as security for which he took the temporary
receipts issued by the Land Office.

About January 1, 1902, Wells employed John P. Kinkaid to purchase these
claims for him and furnished him money for that purpose. Kinkaid, who was
an attorney, advised him that he could not safely buy on the temporary re-
ceipts. About February 10, 1902, Sweet formed a partnership with Gov. Steu-
nenberg, to buy lands. About April 1, 1902, Kinkaid returned to Sweet all
the money that had been furnished him for the purpose of purchasing land.
Steunenberg, soon after making his partnership with Sweet, looked about
for financial assistance and procured $15,000 from A. B. Campbell, of Spokane.
Campbell about that time met A. BE. Palmer of Spokane who had been em-
ployed by the North Western Lumber Company of Eau Claire, Wis., a com-
pany in which Barber and Moon were actively interested, and who had been
requested by the latter to report to them any good lumber proposition he
might hear of in the West. Campbell told Palmer of Steunenberg’s proposi-
tion and offered to turn it over to him, handing him at the same time Steunen-
berg’s report on the timber. On February 21, 1902, Palmer sent this written
report of Steunenberg’s to Mr. Barber at Fau Claire, and the next day he
wrote him that $30,000 worth of timber had already been bought by Steunen-
berg. Barber directed Palmer to have Steunenberg go to Eau Claire at his
expense. On March 6, 1902, Steunenberg arrived at Eau Claire, and he rep-
resented to Barber that he and Mr. Sweet had already bought 6,400 acres
of land for which they had final receipts, and that they would get deeds
when patent issued; that they bad kept back a part of the purchase price
until tbe patents should issue; that many timber and stone entries had been
made on which final receipts had not issued, but that he believed he could
purchase said lands at a price not to exceed $3 per acre when they were on
the market; that enough more land could be procured by the use of scrip to
make a total of 25,000 acres; that Sweet could not furmish enough money
to carry out the scheme, but was willing to sell out. An agreement was
thereupon made by which Sweet’s interests were to be transferred to Barber
and Moon, provided Palmer, after investigation, found Steunenberg’s repre-
sentations to be correct. A contract was drawn up, of date March 12, 1902,
was signed by Barber and Moon on that date, and was sent to Palmer with
instructions to have Steunenberg sign it if he (Palmer) found things as repre-
sented. On April 2, 1902, Palmer reported adversely to the proposition on
account of the inaccessibility of the Boise basin timber and recommended buy-
ing on the Payette river. Moon wired in reply that if the requisite amount
of timber of proper kind could be had in the basin they preferred that to the
Payette river timber. Palmer replied that he could close the deal provided it
was understood that no patents had been issued, and that the title to the basin
lands rested upon receipts. Moon telegraphed Palmer to close the deal if he
considered the title good and everything seemed straight. On April 10, 1902,
Palmer closed the deal and drew his own checks for about $40,000 to Sweet
and Steunenberg, and drew on Barber and Moon for that amount. There-
upon the contract bearing date March 12. 1902, was signed by Steunenberg.

The purport of the agreement is as follows: First, there is recited the fact
that there are in the Boise basin many thousands of acres of timber lands
upon which is standing and growing pine and fir timber which will average
at least 10,000 feet of board measure to the acre, which lands are so situate
that the timber thereon may be practically handled and with great profit in
logging and manufacturing the same into lumber, and that the title to said
lands may be obtained within the next six months at a price not exceeding
$5.50 an acre. Second, that Steunenberg, the party of the first part thereto,
and one Sweet, are engaged in the enterprise and venture of exploring said
lands and obtaining title thereto, and that they have perfected the title to cer-
tain of said lands, and have invested therein a large sum of money, approxi-
mately $22,000; that Steunenberg and Sweet are willing that Sweet should
transfer all of his right, title, and interest in and to the enterprise and in
the lands so by him acquired therein either separately or jointly with Steunen-
berg to Barber and Moon, parties of the second part, for the amount actually
invested, together with a profit of 50 per cent. thereon. Third, in the event
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that Barber and Moon accept such proposition and pay Sweet the money so
invested by him and 50 per cent. in addition, that Steunenberg can and will
acquire by good and perfect title, and have vested in Barber and Moon within
six months from the date of the contract, 25,000 acres of land, with at least
200,000,000 feet, board measure, of merchantable pine and fir timber, for a
price not to exceed $140,000. Steunenberg further agreed immediately to se-
lect and locate said lands and to cause good, perfect, and indefeasible titles
thereto to be vested in Barber and Moon, and that within six months he would
vest in them good title to at least 25,000 acres at a price that should not ex-
ceed $6.50 an acre. Steunenberg further covenanted and agreed that the title
to all lands acquired under the agreement should be good, perfect, and in-
defeasible “where such title is or may be derived or obtained from any person
or source other than that acquired by or through the location of government
scrip.” And it was further agreed that when such title was obtained a cor-
boration should be formed to take over said lands, one-quarter of the stock
whereof was to be issued for the benefit of Steunenberg but to be held as
collateral security by Barber and Moon for money advanced under the agree-
ment. There are other provisions of the agreement not necessary to be set
forth.

At the date when the contract was executed, 74 applications had been made
of the 92 basin entries involved in this suit, and 50 had gone to final proof.
Of the 18 basin entries made after that date, 9 were cases in which the entry-
man paid his own location expenses and paid the government for the land
without borrowing any portion of the funds necessary therefor, and each en-
tryman testified that he had not at any time any agreement, express or im-
plied, whereby any other person had any interest in or lien on the land.
As to the other 9, there is no testimony to impugn the good faith of the entry-
men. At the time when the contract was executed, no filings had been made
in the Crooked river tract, and the Six-Four lands were not yet open to entry.
On June 6, 1902, the general suspension order was so far vacated that the
local land offices were directed to issue final receipts and certificates on all
suspended entries which were not then under investigation by special agents,
and final receipts were issued on the 50 suspended entries of the lands in the
Bojse basin. Thereafter Gov. Steunenberg entered into a contract with Kin-
kaid, whereby the latter was to be paid $800 for each deed and final receipt
which he might procure, embracing timber lands, and upon delivery of such
deeds and final receipts by Kinkaid, Steunenberg paid him therefor, and
Steunenberg was reimbursed by Mr. Palmer acting for Barber and Moon.
Kinkaid, in carrying out his contract with Gov. Steunenberg, employed L. M.
Prifchard to make purchase of all claims offered for sale upon which final
receipts had been issued. From June to December, 1902, Palmer paid Gov.
Steunenberg in various sums $51,000. On June 9, 1902, Barber and Moon
and others organized the Barber Lumber Company, and on July 23, 1902,
that company purchased from Barber and Moon the Steunenberg contract,
paying them all they had advanced tunder it, with interest, amounting to
$68,853.99, and assuming their obligations under it.

Immediately after making their contract with Gov. Steunenberg, Barber and
Moon began purchasing scrip with a view to acquiring 25,000 acres in the
Boise basin, and in August of that year, the appellee herein had 6,000 acres of
forest reserve liew serip, for which $32,100 had been paid. On September 1,
1902, Barber, who was then in Boise, directed Gov. Steunenberg to look over
the Crooked river lands, with a view to purchasing timber lands with the
scrip; but it was learned that one Downs had located a large number of tim-+
ber and stone entrymen, covering the most desirable timber lands in that
region. Negotiations were entered into for the purchase through Kinkaid
of these claims, and Steunenberg finally agreed to pay Kinkaid $950 per;
claim, and he drew on the Barber Lumber Company for $20,000 for that pur-
pose. Of the 92 Crooked river entries involved in this suit, all but 14 had’
been filed upon prior to February 11, 1903. The remaining 14 were filed upon
in the spring of 1903. The Crooked river lands were purchased during the
following summer; the appeliee having bLeen unable to use its scrip. On
September 14, 1908, the Six-Four lands were opened to entry. The evidence
is that the appellee's intention was to use its scrip to take up some of these:
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lands, and that Downs, knowing of this intention, in order to prevent it, began
locating applicants, and located about 27 on September 11th and 12th of that
year. Downs employed Kinkaid to make out all the filing papers. On all
the Six-Tour entries involved in the suit, final certificates were issued in the
month of December, 1903. Steunenberg then made another arrangement with
Kinkaid to pay him $800 for each deed and final receipt he could procure
of the Six-Four lands. In December, 1903, and January and March, 1904,
the appellee sent Steunenberg for that purpose $29,200. The evidence is that
the appellee paid $800 each for all the claims in the Boise basin, and the Six-
Four lands, and $950 each for all the Crooked river lands excepting in a few
instances in which it paid more, and that Kinkaid paid from $650 to 3750
for the Boise basin and Six-Four lands, and $S00 for the Crooked river
lands. Beginning in the year 1904, the United States issued patents to all
the lands embraced in the suit. There is no evidence that, during the time of
these transactions, either Barber or Moon or the appellee had any dealings or
correspondence with Kinkaid, Pritchard, Wells, Downs, Sweet, or Martin.

George Wickersham, U. S. Atty. Gen., and Peyton Gordon and A.
B. Jackson, Sp. Asst. Attys. Gen.

C. T. Bundy, A. A. Fraser, A. E. Macartney, J. G. Dudley, James
H. Hawley, and Roy P. Wilcox, for defendants.

Before GILBERT, ROSS, and MORROW, Circuit Judges.

GILBERT, Circuit Judge (after stating the facts as above). The
court below found the facts substantially as they are set forth in the
foregoing statement of the case, and upon examining the record, we
find no convincing reasons for disturbing his conclusions. Before en-
tering upon a consideration of the legal conclusions to be drawn from
the facts, it will be well to take our bearings in the law applicable there-
to as we find them in a series of decisions of the Supreme Court.
United States v. Budd, 144 U. S. 154, 12 Sup. Ct. 575, 36 L. Ed. 384;
United States v. Detroit Lumber Co., 200 U. S. 321, 26 Sup. Ct. 282, 50
L. Ed. 499; United States v. Clark, 200 U. S. 601, 26 Sup. Ct. 340, 50
L. Ed. 613; Williamson v. United States, 207 U. S. 425, 28 Sup. Ct.
163, 52 1. Ed. 278; United States v. Biggs, 211 U. S. 507, 29 Sup. Ct.
181, 53 L. Ed. 305. In the Budd Case the record showed that Mont-
gomery wanted to purchase a large body of timber lands, and did
purchase them.

“This,” said the court, “was perfectly legitimate, and implies or suggests no
wrong. The act does not in any respect limit the dominion which the pur-
chaser has over the land after its purchase from the government, or restrict
in the slightest his power of alienation. All that it denounces is a prior
agreement, the acting for another in the purchase. If, when the title passes
from the government, no one save the purchaser has any claim upon it, or any
contract or agreement for it, the act is satisfied. Montgomery might right-
fully go or send into that viclnity and make known generally, or to individu-
als, a willingness to buy timber land at a price in excess of that which it
would cost to obtain it from the government; and any person knowing of that
offer might rightfully go to the Land Office and make application and pur-
chase a timber tract from the government.”

In the Detroit Lumber Company Case, an employé of a lumber com-
pany told his employer that he knew men who would enter land un-
der the timber and stone act if they could borrow the money to pay
for it. The company agreed to loan the money for that purpose, and
to take the land at a price that would yield to each entryman a profit
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of $40. Entrymen were obtained under that understanding. They
were poor, and were unable to pay for the land without borrowing the
money. The lumber company paid their traveling expenses in going
to the local land office, and loaned to each entryman money to pay for
the land. Within a few days after final receipt was obtained, each
entryman made a promissory note for the amount he had paid for
the land, and a written agreement with the lumber company reciting
that he had sold and conveyed unto the company all timber and trees
upon the land and the right to enter and take them; that the company
would pay him 50 cents per 1,000 feet for the lumber in the trees;
that it had paid him the amount which he had borrowed; that it
would pay him the balance beyond that amount and 8 per cent. interest
in monthly payments as the timber was cut and removed from the
land. Upon the execution of the contract, the note was canceled and
surrendered. Upon the suit of the United States to avoid the patents
which subsequently issued, it appeared that the rights of the mill com-
pany in most of the claims so entered had been transferred to a bona
fide purchaser, but that there were 17 tracts of land, the title to which
had not been so transferred. The court said:

“The evidence in this record has convinced, not that these applicants made
any agreements by which the title which they might acquire should inure
to the benefit of any person except themselves, but that each one of them
applied to enter the lands he or she obtained on speculation for the use and

benefit of the Martin Alexander Lumber Company, and not in good faith to
appropriate it to his or her own exclusive benefit.”

The court, accordingly, directed that a decree be entered avoiding
the patents which had issued to those 17 applicants. The Supreme
Court, in affirming that decision, said :

“The entire management of these entries was in the hands of an agent of
the Martin-Alexander Company. It furnished the moneys both for the pur-
chase prices and all expenses, and it is not easy to believe that it did all this
on a mere expectation that after the entries had been made it could purchase
the timber. It is a much more reasonable conclusion that it had an under-
standing with the parties making the entries respecting purchases and prices.
# * * We agree with the Court of Appeals that the testimony points
strongly to the fact that the entries were in pursuance of an understanding
or agreement with the Martin-Alexander Company that, as it was advancing
all the money, the entrymen should convey to it the standing timber at a fixed
price.”

In the Clark Case, notwithstanding that it appeared among other
facts that Cobban, who sold timber lands to the appellee Clark, had,
before taking steps to acquire a large body of the lands, begun negotia-
tions with Clark with a view to selling them to him, and did thereafter
induce a large number of entrymen to take up timber claims that they
might sell the same to him and receive $100 each for so doing, and the
fact that Clark, at the time when the entries were made, sent his in-
spector upon the lands to estimate the timber thereon and loaned large
sums of money to Cobban with which to make the payments to the
Land Office and to the entrymen, the Supreme Court affirmed the
judgment of this court (138 Fed. 294, 70 C. C. A. 584) that upon all
the evidence there was no ground to charge Clark with participation
in Cobban’s fraud upon the land laws, and that Clark’s knowledge of
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the fact that Cobban was carrying out a large and, comprehensive
scheme to obtain the lands, of the fact that 17 of the deeds were made
on one date, 29 on another, and 22 on another, and that all were exe-
cuted before patents were issued, and many within two days after
the execution of the receiver’s final receipt, was not sufficient to put
Clark upon inquiry as to the method by which Cobban’s titles had
been acquired.

In the Williamson Case, it was held that, under the timber and stone
act, an applicant is not required, after he has made his preliminary
sworn statement concerning the bona fides of his application, and the
absence of any contract or agreement in respect to the title, to swear
again as to such facts on final proof; that a regulation of the Land

. Office exacting such additional affidavit on final hearing is invalid;
and that after an applicant has in good faith made his application he
may lawfully contract to convey after patent his rights in the land.

In the Biggs Case, the court reaffirmed the ruling in the William-
son Case, and said that its effect was to hold that the prohibition of
the statute applied only to the period of original application, and ceased
to restrain the power of the entryman to sell to another and perfect
his entry for the purpose of transferring the title after the patent.

[1] The decision of the present case is ruled by the legal principles
announced in the Budd Case and in the Clark Case. Those decisions
are authority for the proposition that a person or corporation desiring
to acquire title to a large body of timber lands of the United States
under the timber and stone act may express that desire to another,
and may enter into an agreement with him to buy the lands upon his
obtaining title thereto, may loan him the money with which to acquire
title, and may inspect and select the lands, and that such person or
corporation is not bound to inquire into the method by which the other
party to the contract acquires title, and is not chargeable with knowl-
edge of any fraud upon the land laws that he may resort to, and that
in taking titles based upon the issuance of final receiver’s receipts to
the entrymen without actual knowledge of such fraud or of facts suffi-
cient to put one upon inquiry, such person or corporation is an inno-
cent purchaser of the lands. The contract which was made between
Steunenberg and Barber and Moon was similar to that which Clark
had with Cobban in United States v. Clark, and, under the authority of
that decision, we hold that it was not a conspiracy to accomplish by
concerted action an unlawful purpose, as urged by the appellant herein,
and that it was justifiable. That contract contemplated the acquisition
by Barber and Moon of the 6,400 acres which Steunenberg represented
that he had already purchased, and 5,000 acres in addition which had
then been filed upon, and which he contemplated purchasing after final
proofs. The contract called for 13,600 acres more, and the court be-
low found from the evidence that that was to be obtained by the use
of scrip. But assuming that it was to be obtained by entries under the
timber and stone act, and that it was so obtained, there is no substan-
tial proof that Steunenberg resorted to means not warranted by the
decision of the Supreme Court above cited. He could rightfully go
into the Idaho timber country and make known generally his willing-



32 194 FEDERAL REPORTER

Tiess to buy timber lands at a price in excess of that which it would cost
to obtain it from the government, and persons knowing of that offer
might rightfully go to the Land Office and make application, and pur-
chase a timber tract for the purpose of selling it to him.

Several facts and groups of facts disclosed by the evidence are re-
lied upon as showing that Barber and Moon must have been members
of, or cognizant of, a scheme to obtain timber lands in violation of the
timber and stone act. One is that Wells and Downs located substantial-
ly all of the entrymen whose claims are involved, that Kinkaid and
Pritchard purchased all the claims, and took deeds in the name of Rand,
Long, or Palmer, each of whom was acting for the appellee. But these
facts do not necessarily tend to prove that the original entrymen or
Wells and Downs were the agents of Barber and Moon or of the appel-
lee in locating the lands, or in paying for the same, or that Kinkaid was
the agent of the appellee in buying the lands from the entrymen.
United States v. Clark, supra. Downs and Wells both testified that
they were employed only by the entrymen, that their only interest was
to obtain the location fee of $25 for each location, and that they had no
-dealings of any kind whatever with Kinkaid, Pritchard, Steunenberg,
-or Barber and Moon.

Another circumstance relied upon is that on September 12, 1903,
which was three days before township 6, range 4, was opened to entry,
Barber, at FEau Claire, Wis., gave to one Hosely, who was employed
by the appellee to go into the basin and Crooked river country in Idaho,
and report on the quality and quantity of timber on the appellee’s lands
and the feasibility of logging and driving the same by water, a plat
book of the appellee’s lands, including a plat of township 64, on which,
it is alleged, many quarter sections were indicated by marks in red ink,
showing, it is said, that Barber knew in advance the lands which Downs
was to locate, and which he subsequently did locate. All this, if true,
would not be sufficient to charge the appellee with fraud in obtaining
title to those lands. United States v. Clark, supra. But the evidence
does not show it to be true. Hosely, although he admitted when testi-
fying that he had at some time after arriving in Idaho told the receiver
-of the Land Office that the red ink marks on the plat of township 64
were there when Barber gave him the book, and that he so believed at
that time, testified that he was mistaken in so stating, and that the
marks were not, and could not have been, on the book when it was
given to him, but must have been put there by some one after his ar-
rival in Idaho. His testimony appears to be corroborated by the na-
ture of the entries in the book, for the marks in red ink on the plat
-of township 6, range 4, are made in a different manner and in a differ-
ent shade of ink from the entries on the other township plats.

Reference is made to the letter of May 21, 1902, which Barber wrote
to Palmer, saying:

“It is our idea to push the location of the timber lands as rapidly as can

be done intelligently, and, with this in view, we hope to send you another
estimator in a few days.”

In his testimony Barber stated, in explanation of the letter, that the
locations so referred to were locations to be made by the use of scrip,
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and that they were planning all the time to file lieu land scrip upon
all the lands which had not been filed upon, and that, in order to place
the scrip intelligently, it was necessary to cruise the land. In cor-
roboration of this there is the letter of Barber to Palmer of May 21,
1902, stating that the scrip might be placed on single forties in differ-
ent sections and townships; “the only condition being that if the scrip
in question calls for 3,000 acres more or less, as the case may be, 3,000
acres must be entered at one time. The question now before us is:
Are you prepared to take up 3,000 acres of government lands in the
Boise basin under the conditions as stated above?”” The appellant con-
tends that the testimony to the effect that the appellee or Barber and
Moon at any time intended to use scrip in the acquisition of lands in
Idaho should be discredited, and the testimony of Taylor, one of their
employés, which is relied upon as corroborating the evidence that there
was an intention to use scrip, is pointed at as indicating the contrary,
because, it is said, he was employed in October, 1902, to cruise land
in the Crooked river country with a view to using scrip on the lands if
they were found desirable, and he did not make his report until Decem-
ber 5,1903. The inference sought to be drawn is that he was not acting
in good faith, but Taylor testified that after he had been in the Crooked
river country about 10 days, he found that there had been a consider-
able number of stone and timber entries taken which did not appear on
the plats which he had, and that therefore he returned to Boise, and,
on examining the records, found that practically all the lands which
were valuable for timber had been entered by entrvmen under the tim-
ber and stone act, and that for that reason he informed Steunenberg
that it would be useless to go back. The appellant points to the evi-
dence showing that after that date a large number of entries were
made, some of which were subsequently acquired by the appellee; but
we do not think that fact should be taken as disproving the testimony
that the appellee did, in good faith, make an effort to acquire Crooked
river lands by scrip. That the locations referred to in the letter of
May 21, 1902, were to be locations by the use of scrip is corroborated
by contemporaneous correspondence and by the fact that Barber and
Moon had acquired a large amount of scrip. There is evidence, it is
true, tending to prove that many of the entries in the Crooked river
country of land which the appellee subsequently acquired may have
been made in violation of the provisions of the timber and stone act,
as was the case in United States v. Clark; but the decided weight of
the testimony is that such illegal action, if such there were, was in-
duced by the locators Downs and Wells for their own individual ad-
vantage, and not at the instance of Barber and Moon or the appellee or
to their knowledge.

A circumstance relied upon is the refusal of L. G. Chapman to pro-
duce the books of the appellee before a certain grand jury in April,
1907. Chapman came from Wisconsin to Idaho as manager of the ap-
pellee in August, 1903. He was subpoenaed to produce before the
grand jury all books of account, correspondence, and papers of the
appeliee, and he did so. The grand jury was investigating the proceed-
ings whereby the Barber Lumber Company had acquired title to tim-

194 F.—3
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ber lands in Idaho. The court ordered Chapman to submit the books
and papers to the grand jury. He refused on the ground that they
might tend to incriminate him. The argument is that those books,
papers, and correspondence, if they tended to incriminate Chapman,
must also have shown evidence of fraud upon the part of the appellee
in acquiring the lands, and reference is made to the letter of Barber
to Chapman of April 26, 1907, in which he said:

“I want to thank you for the members of the company, and particularly
for myself, for the position you took and your courage and dignity with
which you carried through the consequences. It is not pleasant to be prac-
tically in jail, and I can assure you that your course is most heartily ap-
proved by all the members of the company.”

But Chapman appeared as a witness in the present case, and ex-
plained why he had thought the ledger, cashbook, and journal might,
if improperly used, have tended to incriminate him; but he stated that
there was nothing in them which he regarded as tending to incriminate
him in any offense against the United States. The complete answer to
the contention is that on the trial in the court below, all the corre-
spondence, books, and papers called for by the appellant were produced.
The real question is: What is in fact shown by those books and papers
—not what Chapman at one time thought might be their effect.

Another group of facts relied upon is the following: Special Agent
Louis L. Sharp, who had received his appointment at the instance of
United States Senator Foster of the state of Washington, had been
sent to Idaho to investigate certain, entries under the timber and stone
act. At his request the local land office withheld receiver’s final certifi-
cates on 12 claims. At that time Gov. Steunenberg desired that these
suspended claims be either allowed so that he might purchase, or can-
celed so that he might buy with scrip. On June 28, 1902, Barber wrote
Senator Spooner a letter in which, after referring to his efforts to ob-
tain timber lands in Idaho, and stating that some time before he began
the investigation of that country, a large number of miners, who were
out of employment, had located claims on government land under the
timber and stone act, he said:

“And of course they have selected the best timber in that locality, and
we are anxious to buy them out as soon as they secure title to their land.
These fitles are long past due and in the Boise land office, and are held up
for some reason. * * * This investigation is in the hands of one L. L.
Sharp. * * * We would like to have this matter settled at once, by tele-
graph if possible, so that we can either scrip these claims, or buy them of
the claimants, and go on with our plans, and to this end we would like to

have the secretary order this man Sharp to report in Washington, D. C., or
anywhere else out of the Boise district.” .

On July 7, 1902, Moon telegraphed to Steunenberg at Boise:
-“Have taken up matter by letter with three parties in Washington.”

It appears that the three parties were Sen. Spooner, Sen. Allison,
and “some Minnesota man known to Mr. Macartney of St. Paul, who
was the Barber Company’s attorney, and a partner of Sen. Clapp of
Minnesota.” Two or three days later, Steunenberg telegraphed from
Washington to Moon at Eau Claire:

“Situation here most satisfactory, and party recalled.”
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On July 9, 1902, Barber wrote to Clapp & Macartney, attorneys at
St. Paul:

“It seems to me that our affairs are in a critical state when energy and
prompt auction may mean a good deal to us.”

On July 17th he wrote to Steunenberg:

“I cannot close this letter without congratulating you upon the improved
condition of watters in the land office at Boise.”

On July 17, 1902, Moon wrote to Palmer at Spokane:

“We have organized as Barber Lumber Company at Eau Claire, Wis., and
think you bad better take the deeds from the entrymen in your name, and
have them recorded. Then you in turn deed to the Barber Lumber Com-
pany. I don’t think it would be advisable for us to have these deeds go on
record for the present, do you?”

But Sharp was not recalled. Steunenberg, while in Washington, met
A. B. Campbell, of Spokane, and stated to him his difficulties, saying
that there was a man by the name of Sharp, a timber inspector, who
had been giving him a good bit of trouble, and he requested Campbell
to see Sen. Foster and induce him, “instead of fighting him, try to help
him secure this.” Campbell communicated with Sen. Foster, and the
latter agreed to have Sharp call upon Campbell at Spokane “and talk
this over.” Steunenberg also went to see Sen. Foster at Tacoma. Ac-
cording to Sen. Foster, Steunenberg proposed only that the matter be
placed before Sharp in such a way that he (Steunenberg) could get a
fair show. “He never made any intimations that he wanted Sharp to
do the wrong thing, or anything of the kind.” On September 15th
Steunenberg wrote to Campbell:

“I have faith that through the work of yourself and friends, we will have
a solution—now, that we have a pointer on the inspector and those who are
responsible for his appointment.”

On October 31, 1902, Steunenberg wrote to Campbell :

“If not asking too much, wish you would ask Sen. Foster to hold Sharp off
until I can meet the Senator.”

In November Steunenberg went a second time to see Sen. Foster
at Tacoma, and requested that he see Sharp. The Senator arranged
for a meeting with Sharp, and when at that meeting Sharp said that
he had made some adverse reports, and was going to make others, the
Senator in reply told him that he could not report a bad entry good,
being government inspector.

“‘But,” I says, ‘be sure they are bad, that is all. You want to make in-
vestigations in such a way that you know what you are about.’ And I told
him to go and see Mr. Campbell.”

He went to Campbell, and was asked what the trouble was with
those claims. Campbell testified that Sharp answered that there were
four or five of the entries that he was unable to approve, and that he
then asked Sharp if he would not go to Gov. Steunenberg and “tell
him the facts and not get him into trouble.” At that time Campbell,
so he testified, handed Sharp two $100 bills. But Sharp’s actual ex-
penses on account of meeting with Foster and Campbell were about
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$75, and he ‘testified that Campbell paid him but $100. Campbell was
reimbursed by Steunenberg, and the latter in his account with the
appellee charged the $200 as attorney’s fees. Sharp returned from
Spokane to Boise, but the 12 entries on which adverse reports had
been made remained suspended. The receiver, Mr. Garrack, testified
that after Sharp’s visit to Spokane “his attitude did change, because
after that he hesitated about pushing the cases. * * * T believed
at that time, and I believe now, that Mr, Sharp was intimidated in
a way from doing his duty, and that he said he was between the devil
and the deep sea—his Senator on one side, and he didn’t know whether
- the Commissioner would uphold him on the other.” Now, the most
that can be claimed for all this evidence is that Barber and Moon
and Steunenberg were willing to resort to the means which the testi-
mony indicates to remove obstacles to the allowance of certain entries
of lands which Barber and Moon had bought upon the strength of
temporary receiver’s receipts with the understanding at the time, as
they testified, that the receipts were receiver’s final receipts. As mat-
ter of fact, they never did acquire the lands under the entries so sus-
pended, and those lands are not involved in this suit. There is no evi-
dence that Sharp found fault with any of the erftries of the lands which
were finally patented to the appellee.

2] In Maxwell Land-Grant Case, 121 U. S. 325, 381, 7 Sup. Ct.
1015, 1029 (30 L. Ed. 949), the court said:

“We take the general doctrine to be that when in a court of equity it is
proposed to set aside, to annul, or to correct a written instrument for fraud
or mistake in the execution of the instrument itself, the testimony on which
this is done must be clear, unequivocal, and convincing, and that it cannot be
done upon a bare preponderance of evidence which leaves the issue in doubt.
1f the proposition, as thus laid down in the cases cited, is sound in regard to
the ordinary contracts of private individuals, how much more should it be ob-
served where the attempt is to annul the grants, the patents, and other solemn
evidences of titie emanating from the government of the United States under
its official seal. In this class of cases, the respect due to a patent, the pre-
sumptions that all the preceding steps required by the law had been observed
before its issue, the immense importance and necessity of the stability of titles
dependent upon these official instruments, demand that the effort to set them
aside, to annul them, or to correct mistakes in them, should only be success-
ful when the allégations on which this is attempted are clearly stated and
fully sustained by proof.”

The doctrine of that decision has been reaffirmed in numerous subse-
quent cases. United States v. Stinson, 197 U. S. 200, 25 Sup. Ct. 426,
49 1. Ed. 724, and cases there cited. .

[3] Measured by the standard thus established, the evidence in the
present case falls short of sustaining the allegations of the bill.

The decree of the court below is affirmed. :
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SANBORN v. BAY.
(Circuit Court of Appeals, Eighth Circuit. December 11, 1911)
No. 3,660.

1. EXCEPTIONS, BILL OF (§ 32%)—I1)ISQUALIFICATION TO AcT—*“DISABILITY.”

Under Rev. St. § 953, as amended by Act June 5, 1900, c. 717, § 1,
31 Stat. 270 (U. S. Comp. St. 1901, p. 696), which provides that in case
the judge before whom a cause is tried in a federal court is, “by reason
of death, sickness or other disability,” unable to hear and pass upon a
motion for new trial and allow and sign a bill of exceptions, such
bill may be allowed and signed by the judge who succeeds him or any
other judge of the court in which the cause was tried holding such
court thereafter, the appointment of the District Judge before whom
a cause was tried in a Circuit Court to be a Circuit Judge to serve in
the Commerce Court and his acceptance of such appointment creates a
“disability,” which disqualifies him while so serving from allowing a
bill of exceptions in such cause, and it may properly be allowed and
signed by another judge appointed or designated temporarily to preside
in such court. :

[Ed. Note.—For other cases, see Exceptions, Bill of, Dec. Dig. § 32.*

Yor other definitions, see Words and Phrases, vol. 3, pp. 2079-2081;
vol. 8, p. 7638.]

9. APPEAL AND ERROR (§ 460%*)—SUPERSEDEAS—FEDERAL CourTs—TIME FOR
OBTAINING.

Under Rev. St. § 1007 (U. S. Comp. St. 1901, p. 714), which provides
that in cases where a writ of error may be a supersedeas a defendant
may obtain such supersedeas by serving the writ of error within 60
days “after the rendering of the judgment complained of, and giving
the security required by law,” a judgment does not take final effect for
the purposes of a writ of error, where the court entertains a motion
for new trial, until such motion has been disposed of, and the writ
may be served and filed and the supersedeas obtained within 60 days
thereafter. Nor is such right affected by the fact that the party has not
applied for a stay of execution for 42 days in which to flle his motion
for new trial as allowed by Rev. St. § 987 (U. S. Comp. St. 1901, p. 708),
nor because his motion was not filed within that time if filed during
the term at which the judgment was rendered; such section having no
reference to appellate proceedings.

[Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. §§ 2217~
2245; Dec. Dig. § 460.*

Finality of judgments and decrees for purposes of review, see notes
to Brush Electric Co. v. Electric Improvement Co. of San Jose, 2 C. C.
A. 379; Central Trust Co. v. Madden, 17 C. C. A. 238; Prescott & A. C.
Ry. Co. v. Atchison, T. & 8. F. R. Co., 28 C. C, A. 482]

Reed, District Judge, dissenting in part.

In Error to the Circuit Court of the United States for the District
of South Dakota.

Action at law by Ella R. Bay against James S. Sanborn. Judgment
for plaintiff, and” defendant brings error. On motion to suppress
bill of exceptions, dismiss writ of error, and vacate the supersedeas.
Motions denied.

See, also, 189 Fed. 521.

eFor other cases t.ee same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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Joe Kirby, for the motion.
C. P. Bates and E. R. Winans, opposed.

Before ADAMS and SMITH, Circuit Judges, and REED, Dis-
trict Judge.

ADAMS, Circuit Judge. [1] This case was tried and judgment
-rendered on November 1, 1910, at the October term of the Circuit
Court for the District of South Dakota, by Carland, then District
Judge for that district. After Judge Carland’s appointment as Cir-
cuit Judge and designation to serve a term in the Court of Com-
merce, Judge Willard, the District Judge for the District of Minne-
sota, was by order of the senior Circuit Judge of this circuit desig-
nated and appointed to act as District Judge for the District of South
Dakota until the appointment and qualification of Judge Carland’s
successor. On March 24, 1911, at the instance of the plaintiff in
error, Judge Willard, who was then presiding in the Circuit Court
pursuant to his designation and appointment, allowed and signed a
bill of exceptions in this case which both parties had agreed to as
correct, .

It is now claimed that Judge Willard had no power to perform those
acts, and a motion is made to suppress the bill of exceptions and dis-
miss the writ of error.,

Section 953 of the Revised Statutes provides that:

“A Dbill of exceptions allowed in any cause shall be deemed sufficiently
authenticated if signed by the judge of the court in which the cause was

tried, or by the presiding judge thereof, if more than one judge sat on the
trial of the cause.”

By an act approved June 5, 1900 (31 Stat. 270 [U. S.. Comp. St.
1901, p. 696]), that section was amended by adding the following:

“And in case the judge before whom the cause has heretofore been or may
hereafter be tried is, by reason of death, sickness, or other disability, unable
to hear and pass upon the motion for a new trial and allow and sign the bill
of exceptions, then the judge who succeeds such trial judge, or any other
judge of the court in which the cause was tried, holding such court there-
after, if the evidence in such cause has been or is taken in stenographic
notes, or if the said judge is satisfied by any other means that he can pass
upon such motion and allow a true bill of exceptions, shall pass upon said
wmotion and allow and sign such bill of exceptions; and his ruling upon such
motion and allowance and signing of such bill of exceptions shall be as valid
as if such ruling and allowance and signing of such bill of exceptions had
been made by the judge before whom such cause was tried. * * =*»

Was there any such disability on the part of Judge Carland as
authorized his successor, Judge Willard, to sign and allow the bill
of exceptions in question? '

When Judge Carland was appointed and confirmed Circuit Judge
and accepted the position, he ceased to be District Judge of the court
over which he presided when this case was tried. This seems to
be conceded. The only question is: Did he by becoming a Circuit
Judge retain the jurisdiction which before that time he had over the
case? By the act approved June 18, 1910 (chapter 309, 36 Stat. pt.
1, p. 539) the Court of Commerce was created. The President was



SANBORN V. BAY 39

authorized, by and with the advice and consent of the Senate, “to
appoint five additional Circuit Judges * * * who shall hold of-
fice during good behavior and who shall be from time to time desig-
nated and assigned by the Chief Justice of the United States for
service in the Circuit Court for any District, or Circuit Court of
Appeals for any Circuit or in the Commerce Court.”

These judges were, in the first instance, to constitute the new
Court of Commerce for terms from one to five years each respec-
tively. They were not appointed to be Circuit Judges of any par-
ticular circuit. On the contrary, they were appointed to be Circuit
Judges, subject to assignment from time to time by the Chief Jus-
tice for service either in some Circuit Court, some Circuit Court
of Appeals, or in the Court of Commerce. It does not appear that
Judge Carland has ever been assigned for service in the Circuit Court
for the District of South Dakota, and certainly it does not appear
that he had been so assigned prior to March 24, 1911, when Judge
Willard allowed and signed the bill of exceptions in this case.

We therefore conclude he then had no power to act judicially in
any matters pending or requiring consideration in the court over
which he formerly presided; and inasmuch as the allowance and sign-
ing of the bill of exceptions is a judicial act (Malony v. Adsit, 175 U.
S. 281, 20 Sup. Ct. 115, 44 L. Ed. 163), he had no power to allow
or sign it in this case. : _

The remaining question is: Did this want of power or disqualifi-
cation amount to a “disability” within the meaning of the act of
June 5, 1900, which enabled Judge Willard, his actual successor, to
allow and sign the bill of exceptions in this case? The latter was
authorized and empowered to do so only in case the judge who tried
the case was “by reason of death, sickness or other disability una-
ble to allow and sign the same.” It is contended by defendant in
error that the “other disability” here referred to means a disability
of like character to that arising from “death or sickness” which im-
mediately precede the words “other disability,” and they cite the case
of American Bonding & Trust Co. of Baltimore v. Takahashi, 49
C. C. A. 267, 111 Fed. 125, in support of their contention. This case
involved the question whether the casual or temporary absence of the
trial judge from his circuit authorized a -judge, assigned to aid or as-
sist him, to allow and sign a bill of exceptions in.a case tried before
the regular judge himself. It was held in that case that such casual
absence did not amount to the “disability” contemplated by the
amended act of June 5, 1900, and some expressions are found in the
opinion sustaining the contention of the defendant in error in this
case. While we might well agree with the conclusion reached in that
particular case, we cannot think the act of 1900 was intended by
Congress to limit the “disqualification” referred to, to one occasioned
by physical or mental ailment. This in our opinion would be too
narrow a construction. It would not seem to accomplish the legisla-
tive purpose or afford the relief which Congress intended to afford
by the language actually employed. Inability to perform duty oc-
casioned by death or sickness was obviously not the only disability
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Congress had in mind. It employed a comprehensive term sufficient
to cover all disqualifications, and we do not think the artificial rule
noscitur a sociis invoked by counsel was ever intended to be em-
ployed to thwart an obvious purpose. Nothing in fact could create
a more effective “disability” than an utter disqualification of the
presiding judge to perform the act which Congress attempted to
provide for. We accordingly hold that a voluntary resignation of
his office (which is practically the situation in this case) by a trial
judge is an effective disqualification within the meaning of the act of
1900.

[2] There is also a motion here to vacate the supersedeas claimed
to have been obtained by the bond given on securing this writ of er-
ror. A judgment for $25,000 was rendered against the defendant at
the October term of the court, on November 1, 1910. At no time
thereafter did the defendant invoke the provisions of section 987,
Rev, Stat., to secure a stay of execution for 42 days as therein pro-
vided, to enable him to file and present a petition for a new trial.
On the contrary, he sought and secured a stay of execution for 60
days to enable the parties, in the language of the order, “to settle
their bill of exceptions.” This stay was extended from time to time
for the same expressed purpose until April 1, 1911. The bill of
exceptions was allowed, signed, and filed on March 24th, and on
March 25th a motion for a new trial was filed, and this was over-
ruled on April 1, 1911, prior to the expiration of the October term.
On April 17, 1911, at the next or April term of the court, the writ
of error was sued out and a bond in the penal sum of $30,000 given
to supersede the execution of the judgment until a hearing could
be had in this court. Does this bond so given operate as a super-
sedeas of the judgment?

Section 1007, Rev. Stat. (U. S. Comp. St. 1901, p. 714), provides
that if a proper bond be given on appeal perfected or writ of error
sued out and served within 60 days “after the rendering of the judg-
ment complained of,” a supersedeas may be had. Kitchen v. Ran-
dolph, 93 U. S. 86, 23 L. Ed. 810; Logan v. Goodwin, 41 C. C. A.
573, 101 Fed. 654. If, therefore, the overruling of the motion for a
new trial was the “rendering of the judgment complained of” within
the meaning of section 1007, then as the writ of error, accompanied
with the proper security, was sued out and duly served within 60
days thereafter, the supersedeas must stand.

It is a well-settled general rule that all orders, judgments, and de-
crees of federal courts are under the control of the court which ren-
dered them during the term at which they were rendered and may
be at any time during that term set aside, vacated, modified, or an-
nulled by the court. Bronson v. Schulten, 104 U. S. 410, 415, 26
L. Ed. 797. For many purposes the overruling of a motion for a
new trial is the expression of the final judgment of the court in a
given case, and when such a motion is entertained there is no final
judgment in the case until it is disposed of.

In Brockett v. Brockett, 2 How. 238, 11 L. Ed. 251, the trial court
had rendered a decree against the defendants, and afterwards, dur-
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ing the same term, had entertained a motion to open it up for a
certain purpose. Within 10 days after the denial of this motion,
but not within 10 days after the first entry of the decree, the defqnd-
ant perfected his appeal to the Supreme Court and gave the required
bond. Mr. Justice Story, in speaking for the court on a motion to
dismiss the appeal, said:

“Now, the argument is that, as the original final decree was rendered more
than one month before the appeal, it could not operate under the laws of the
United States as a supersedeas, or to stay execution on the decree, because
to have such an effect the appeal should be made and the bond should be
given within ten days (as the law then stood) after the final decree. But
the short and conclusive answer to this objection is that the final decree of
the 10th of May (when it was originally entered) was suspended by the sub-
sequent action of the court; and it did not take effect until the 9th of June
(when the court acted on the motion to open up), and that the appeal was duly
taken and the appeal bond given within 10 days from this last period.”

Railroad Co. v. Bradley, 7 Wall. 575, 19 L. Ed. 274, was before
the Supreme Court on a motion for a supersedeas. The motion was
made, during the term at which a decree was rendered to rescind
that decree, and this motion was entertained, heard, and denied. The
Supreme Court, speaking by Chief Justice Chase, said:

“There is no doubt that, during the term, the decree was, at all times,
subject to be rescinded or modified, upon motion, and could not, therefore, be
regarded as absolutely final until the end of the term. It became final, in
this case, when the motion to rescind had been heard and denied. This took
place on the 13th of March, and on the 20th the appeal was prayed in open
court, and on the 23d the bond on appeal was approved and filed. We think
this was in time, and the motion for supersedeas must therefore be allowed.”

In Memphis v. Brown, 94 U. S. 715, 24 L. Ed. 244, the Supreme
Court, deciding a motion to vacate a supersedeas, said:

“Under the ruling in Brockett v. Brockett, 2 How. 241 [11 L. Ed. 251],
the motion made during the term to set aside the judgment of March 2d
suspended the operation of that judgment, so that it did not take final effect
for the purposes of a writ of error until May 20th, when the motion was
disposed of.”

In Texas Pacific Railway Co. v. Murphy, 111 U. S. 488, 4 Sup.
Ct. 497, 28 L. Ed. 492, a motion was submitted to the court to dis-
miss a writ of error and vacate a supersedeas because the writ of
error was not sued out and served within 60 days after the first
entry of the judgment; a petition for rehearing having afterwards
been made, entertained, and denied by the court. The Supreme
Court, speaking by Chief Justice Waite, said:

“It was expressly ruled in Brockett v. Brockett, which has been followed in
many cases since, that if a petition for rehearing is presented in season and

entertained by the court, the time limited for an appeal or writ of error
does not begin to run until the petition is disposed of.”

In Aspen Mining & Smelting Co. v. Billings, 150 U. S. 31, 36, 14
Sup..Ct. 4, 6 (37 L. Ed. 986), the Supreme Court, speaking again
on this question, said:

«“The rule is that if a motion or a petition for rehearing is made or pre-

gented in season and entertained by the court, the time limited for a writ
of error or appeal does not begin to run until the motion or petition is dis-
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posed of. Unlil then the judgment or decree does not take final effect for the
Durposes of the writ of error or appeal”’—citing cases.

See, also, to the same effect, Northern Pacific Railroad Co. v.
Holmes, 155 U. S. 137, 15 Sup. Ct. 28, 39 L. Ed. 99.

In Kingman v. Western Mitg. Co., 170 U. S. 675, 678, 18 Sup.
Ct. 786, 787 (42 L. Ed. 1192), the Supreme Court, speaking of the
effect of a motion for a new trial in an action at law, said:

“No leave to file it was required, and as it was entertained by the court,
argued by counsel without objection, and passed upon, it must be presumed
that it was regularly and properly made. This being so, the case falls within
the rule that if a motion or a petition for rehearing is made or presented in
season and entertained by the court, the time limited for a writ of error or
appeal does not begin to run until the motion or petition is disposed of.
Until then the judgment or decree does not take final effect for the purposes
of the writ of error or appeal”—citing, among others, the case of Brockett
v. Brockett, supra.

From the foregoing it can safely be said that the doctrine origi-
nally announced in Brockett v. Brockett has been persistently adhered
to, and that, until a petition or motion for a new trial in an action
at law actually entertained by the court has been disposed of, the
judgment before that time rendered does not take final effect for
the purposes of a writ of error.

This would seem to be conclusive of the question before us: but
it is contended that, because defendant failed to avail himself of the
provisions of section 987, Rev. Stat. (U. S. Comp. St. 1901, p. 708),
and secure a stay of execution for 42 days, and because he did not,
within that time, file his petition for a new trial, the 60 days pro-
vided for in section 1007 within which-the writ of error must be
sued out and bond given in order to opzrate as a supersedeas was
not enlarged by the filing of such a petition thereafter. This pre-
sents a new question. Section 987 is as follows:

“When a Circuit Court enters a judgment in a civil action, either upon a
verdict or on a finding of the court upon the facts, in cases where such find-
ing is allowed, execution may, on motion of either party, at the discretion
of the court, and on such conditions for the security of the adverse party as
it may judge proper, be stayed forty-two days from the time of entering

Jjudgment, to give time to file in the clerk’s office of said court a petition for
a new trial, * * =7

Section 1067 is as follows:

“In any case where a writ of error may be a supersedeas, the defendant
may obtain such supersedeas by serving the writ of error, by lodging a copy
‘thereof for the adverse party in the clerk’s office where the record remains,
within sixty days, Sundays exclusive, after the rendering of the judgment
complained of, and giving the security required by law on the issuing of the
citation.”

These two sections seem to be quite independent of each other and
to cover separate and distinct subjects of legislation. The first, or
section 987, does not in terms relate either to appeals or writs of
error or to the supersedeas of the judgment, sought to be reviewed
in an appellate court. It rather relates to a method of securing a
deliberate reconsideration of a judgment or decree by the court which
rendered it without the embarrassment which would occur if imme-



BANBORN V. BAY 43

diate execution of the judgment were permitted, and yet on such
conditions as secured the payment of the judgment if allowed to
stand. It is well known by the profession that prior to the creation
of the Circuit Courts of Appeals at a time when these sections were
enacted by Congress few cases, comparatively speaking, ever found
their way from the trial court to the Supreme Court of the United
States, the then only available court of review. The fact that no
appeal or writ of error could be prosecuted unless $5,000 or more
was involved, the long distance from the places of trials to the seat
of government where the Supreme Court was held, and the heavy
expense attending the proceeding, were largely prohibitive of any re-
view of the work of a trial judge. As a result his judgment in a
large majority of cases was final. In view of this situation, it was
quite a reasonable thing that provision should be made insuring the
fullest opportunity, consistent with ample security to the judgment
creditor, for the trial court to reconsider its own judgments upon peti-
tions for a new trial. Lest the right of a suitor to invoke such re-
consideration should be lost or impaired by the hasty execution of
a judgment, the statute seems to have for its object and purpose the
stay of such execution until such petition could be definitely and
intelligently filed and considered. |

In Felton v. Spiro, 24 C. C. A. 321, 78 Fed. 576, Circuit Judge
Taft, speaking for the Court of Appeals for the Sixth Circuit, said:

“Section 987, Rev. St., relied on, relates only to method of staying execution

pending new trial, and does not limit the time in which motions for new trial
may be otherwise filed.” B

In Rutherford v. Penn. Mut. Life Ins. Co. (C. C.) 1 Fed. 456 (a
case favorably commented upon by the Supreme Court in Kingman
v. Western Mfg. Co.) Circuit -Judge McCrary, speaking of this sec-
tion of the statutes, said:

“This section still further provides for motions of this character (namely,
to secure a reconsideration by the trial court of questions which had arisen
in the course of trial), and it applies to the case where a party is not pre-
pared at the time of trial to immediately file his motion. It provides for
giving time within which that may be done. * * * This (section) provides
for a case where he (the party) desires to obtain from the court an extension
of the usual time within which to make his application for a new trial; and
in that case * * * he must show that he has presented his petition, and
that it has been allowed in accordance with the provisions of the section;
but if he makes his motion for a new trial without asking for the time, then
be can make it independent of section 987, and is not bound by the provisions
of that sectiop. In other words, the court had a perfect right to entertain
the motion for a new trial; it did entertain it, and suspended the execution
until it should be determined.”

Section 1007, on the other hand, at the outset contemplates and
provides for the supersedeas of a judgment on suing out of a writ
of error. It deals with another subject from that involved in sec-
tion 987 and is exclusively concerned with the question of securing
a review of a judgment, not by the court which rendered it, but by
an appellate tribunal.

As already pointed out, a judgment or decree does not become final
for the purposes of a writ of error or appeal until the motion for a
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rehearing which the court sees fit to entertain is disposed of. Why
does not this established principle definitely dispose of the question
before us? A supersedeas cannot be secured until an appeal is taken
or a writ of error 1s sued out, and this cannot be done until a motion
for a new trial, if made, is denied.

The only answer to this argument is that the motion for a new
trial, in order to be effective to enlarge the time for securing a su-
persedeas, must be filed within the 42 days prescribed by section 987.
The most obvious answer to this is that the statute does not say
so. Not only so, but for reasons already stated, the two sections,
987 and 1007, serve two distinct purposes and manifestly were not
intended to modify or limit each other in respect of the separate and
distinct relief contemplated by them.

It is suggested that the cases of Sage v. Railroad Company, 93 U.
S. 412, 23 L. Ed. 933, and Cambuston v. United States, 95 U. S.
285, 24 1. Ed. 448, are in conflict with the conclusion reached in
this case; but, after a careful consideration of them in connection
with the other cases cited by us, we are unable to so construe them.
The first-mentioned case concerns the right of a third party and not
a party to the suit. The holding was that a motion made by such
third party who was permitted to intervene, only for the purpose of
an appeal from a final decree, will not operate to suspend such de-
cree. The Cambuston Case had to do only with sections 786 and
987 and involved no consideration of the rights conferred by section
1007.

It results that the motion to vacate the supersedeas must be de-
nied.

REED, District Judge (dissenting in part). I am unable to concur
in that part of the foregoing opinion which denies the motion to va-
cate the supersedeas.

The judgment was rendered November 1, 1910, early in the Octo-
ber, 1910, term of court. At the time of its rendition appellant was
granted 60 days in which to settle a bill of exceptions only, and this
time was subsequently enlarged by order of court. February 21,
1911, within such enlarged time, but nearly four months after the
rendition of the judgment, an order was made further extending such
time until April 1st, and it was then ordered:

“That the filing in this court by the defendant on or prior to March 1, 1911,
of a bond that defendant will pay the judgment heretofore entered with
interest and costs, if it is finally adjudged that he must pay such judgment,

then the proceedings herein subsequent to such judgment shall be stayed
until Aprilt 1, 1911.”

No such bond was given by the defendant, and there was therefore
no such stay of proceedings.

On March 24, 1911, the bill of exceptions was settled and allowed
in open court. A motion for a new trial was then submitted on
March 25th, and overruled April 1st following. The October term
expired April 4, 1911, and on April 17th a writ of error was al-
lowed to operate as a supersedeas and to review the judgment, and
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the requisite security taken. A motion is made in this court by the
defendant in error to vacate such supersedeas because not allowed
within the time required by section 1007 of the Revised Statutes of
the United States. That section is as follows:

“Sec. 1007. In any case where a writ of error may be a supersedeas, the
defendant may obtain such supersedeas by serving the writ of error, by lodg-
ing a copy thereof for the adverse party in the clerk’s office where the record
remains, within sixty days, Sundays exclusive, after the rendering of the judg-
ment complained of, and giving the security required by law on the issuing
of the citation. But if he desires to stay process on the judgment, he may,
having served his writ of error as aforesaid, give the security required by
law within sixty days after the rendition of such judgment, or afterward
with the permission of a justice or judge of the appellate court. And in
such cases where a writ of error may be a supersedeas, executions shall not
issue until the expiration of the said term of sizty (ten) days.”

That this section is intended to limit, to 60 days after the final
judgment, the time within which a supersedeas must be obtained ad-
mits of no doubt. Kitchen v. Randolph, 93 U. S. 87, 23 L. Ed. 810;
Sage v. Railroad Co., 93 U. S. 412-417, 23 L. Ed. 933.

In the last-named case Mr. Chief Justice Waite, speaking for the
court, said:

“A supersedeas is a statutory remedy. It is only obtained by a strict com-
pliance with all the required conditions, none of which can be dispensed with.
(Citing cases.) Time is an essential element in the proceeding, and one which
neither the court nor the judges can disregard. If a delay beyond the limited
time occurs, the right to the remedy is gone, and the successful party holds
his judgment or decree freed and discharged from this means of staying
proceedings for its collection or enforcement. This is a right which he has
acquired, and of which he cannot be deprived without due process of law.”

Brockett v. Brockett, 2 How. 238, 11.L. Ed. 251, is distinguished
in the opinion upon grounds that do not affect the interpretation thus
placed upon section 1007. The rule held in Sage-v. Railroad Com-
pany has never been departed from so far as I can discover, and it
was followed by this court.in Logan v. Goodwin, 101 Fed. 654, 41
C. C. A. 573. See, also, Conboy v. First National Bank, 203 U. S.
141-145, 27 Sup. Ct. 50, 51 L. Ed. 128; and New England R. Co.
v. Hyde, 101 Fed. 397, 41 C. C. A. 404.

The only question therefore is: When does the judgment become
final for such purpose? It is said by the majority that the judgment
is within the control of the court during the term at which it is
rendered, and may be set aside at any time during such term for
reasons satisfactory to the court, and that a motion filed more than
60 days after the rendition of the judgment and without leave of
court, the term still continuing, suspends the finality of the judg-
ment until the motion is ruled upon; and if the motion is denied, the
time within which the writ of error, to operate as a supersedeas
or to review the judgment, must be obtained, dates from such ruling
only; and authorities are cited by the majority which it is claimed
support this contention. In all of the cases so cited, save one, it af-
firmatively appears either that the motion for new trial or petition
for rehearing was filed within the time in which the supersedeas is
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required to be obtained, or it is assumed in the opinion that it was
so filed.

Thus in Kingman & Co. v. Western Manfg. Co., 170 U. S. 675,
18 Sup. Ct. 786, 42 L. Ed. 1192, it affirmatively appears that judg-
ment was entered against Kingman & Co., June 4, 1895, upon a
verdict returned against them on that date, which was one of the
days of the May term, 1893, of the Circuit Court. On June 6th, it
‘being still the May term, Kingman & Co. filed their motion to vacate
and set aside the judgment, and for a new trial, for various reasons
therein assigned. The motion was heard and denied on December
11, 1895, at the term of court succeeding that upon which the judg-
ment was entered. The writ of error was allowed within 60 days
after the ruling upon such motion, and the requisite security taken.
Held, that the filing of the motion for new trial within two days
after the rendition of the judgment suspended its operation until that
motion was ruled upon, and that a writ of error sued out within
60 days after such ruling was in due time.

Texas Pacific R. R. Co. v. Murphy, 111 U. S. 488, 4 Sup. Ct.
497, 28 L. Ed. 492, is a fair type of the cases in which it does not
affirmatively appear that the motion was filed within the 60 days,
but in which it is assumed that it was filed in due season. That was
a writ of error to the Supreme Court of a state, in which court a
petition for rehearing was filed, and was considered and overruled
by the court some months after the entry of the original decree. It
does not appear within what time the petition for rehearing was filed,
but it was assumed by the United States Supreme Court that it was
within the time required by ‘the state statute, or it would not have
been considered by the state Supreme Court.

Brockett v. Brockett, above, is the only apparent exception to this
rule. ‘That was a suit in equity, and the motion was to dismiss the
appeal, and not to vacate the supersedeas—proceedings which are
distinct and separate from each other. A motion, however, to reopen
the decree for some purpose, was filed in the Circuit Court at the
same term, and within 16 days after the decree was entered, and
was referred by the court to a master to report thereon. Upon the
coming in of the master’s report 15 days later, and at the same term
the motion was denied and the appeal was taken within 10 days
thereafter (the time then required within which a supersedeas must
be obtained), and it was held to be in time.

Section 1012 of the Revised Statutes (U. S. Comp. St. 1901, p.
716) provides, however, that:

“Appeals from the Circuit Courts and District Courts acting as Circuit

Courts, = * # ghall be subject to the same rules, regulations, and restrie--
tions as are or may be prescribed in law in cases of writs of error.”

Act of March 3, 1803, c. 40, 2 Stat. 244, amending sections 19-22
of the Judiciary Act of 1789 (Act Sept. 24, 1789, c. 20, 1 Stat. 73).
That being true, the motion to reopen the decree in Brockett v. Brock-
ett within 16 days after its rendition would be within the 42 days
prescribed by section 987, Revised Statutes of the United States, and
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might suspend the operation of the decree until such motion was
ruled upon.

The rule which permits a motion for new trial to be filed at any
time during the term at which the judgment is entered in law cases
is that of the common law, and unless modified by some statute of
the United States would obtain in the courts of the United States in
law actions.

Section 17 of the Judiciary Act of 1789 (which is now section 726
of the Rev. Stats. [U. S. Comp. St. 1901, p. 584]) reads as follows:

“All of the said courts (of the United States) shall have power to grant

new trials in cases where there has been a trial by jury, for reasons for which
~new ftrials bave usually been granted in the courts of law.”

This section, unless modified as above stated, would doubtless per-
mit the filing of a motion for a new trial at. any time during the
term at which the judgment was rendered for the reasons stated, as
at common law, and while the judgment was under the control of
the court. .

But section 18 of the act of 1789 (which is now section 987 of
the Rev. Stats.) immediately follows section 17, and is as follows:

“When a Circuit Court enters judgment in a civil action, either upon a
verdict or on a finding of the court upon the facts, in cases where such find-
ing is allowed, execution may, on motion of either party, at the discretion of
the court, and on such conditions for the security of the adverse party as it
may judge proper, be stayed forty-two days from the time of entering judg-
ment, to give time to file in the clerk’s office of said court a petition for a
new trial. If such petition is filed within said term of forty-two days, with
a certificate thereon from any judge of such court that he allows it to be
filed, which certificate he may make or refuse at his discretion, execution
shall, of course, be further stayed to the next session of said court. If a
new trial be granted, the former judgment shall be thereby rendered void.”

This section, it seems to me, was intended to limit the time within
which motions for new trials as authorized by section 726 must be
filed. It was expressly so interpreted by the Supreme Court of
the United States in Cambuston v. United States, 95 U. S. 285, 24
L. Ed. 448. In that case Mr. Chief Justice Waite, delivering the
unanimous opinion of the Supreme Court, after referring to Brockett
v. Brockett, and quoting sections 726 and 987 of the Rev. Stats. of
the United States, said at page 288 of 95 U. S. (24 L. Ed. 448) :

“From this legislation it i3 apparent that it was not the policy of Congress
to suspend the operation of a judgment so as to allow an application for a

new trial in any case beyond a period of 42 days from the time of its
rendition.”

This decision has never been questioned by any subsequent deci-
sion of the Supreme Court, and that court is not given to overruling
its deliberate judgments previously rendered without referring to
them and stating in clear and specific language its reason for so do-
mng. It has never done so with reference to the Cambuston Case,
and it seems to me that that decision still stands as the deliberate
judgment of the Supreme Court as to the meaning and purpose of
that section. It may be that this section also enlarges the grounds
upon which the motion for new trial may be granted; but that ques-
tion need not be now considered.
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In Conboy v. First National Bank, 203 U. S. 141, 27 Sup. Ct.
50, 51 L. Ed. 128, there was an attempt to appeal from an order in
bankruptcy allowing the claim of the bank against the bankrupt es-
tate under section 25b of the Bankruptcy Act (Act July 1, 1898, c.
541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432])." The order of
the District Court affirming the order of the referee was affirmed by
the Court of Appeals January 23, 1905. April 25, 1903, the trustee
petitioned that court to recall its mandate and vacate the order there-
for, which application was denied. On May 8th a petition for re-
hearing was filed, which was denied by the Court of Appeals May
17th, and an order to that effect entered May 24th. On the same
day, May 24th, a petition was presented to a justice of the Supreme
Court praying an appeal from the whole of said order of affirmance
by the Circuit Court of Appeals dated January 23, 1905, and from
the order of April 25, 1903, denying the motion to recall the man-
date, and from the order of May 24, 1905, denying the petition for
rehearing. An appeal was allowed and certificate granted May 27,
- 1905, under section 25b(2) of the Bankruptcy Act, and it was claimed
that under the rule held in Brockett v. Brockett that order of the
Court of Appeals did not become final until the petition for rehear-
ing was denied.

Mr. Chief Justice Fuller, overruling this contention, said, at page
145 of 203 U. S., at page 52 of 27 Sup. Ct. (51 L. Ed. 128):

. “The cases cited for appellant, in which it was held that an application
for a rehearing, made before the time for appeal had expired, suspended the
running of the period for taking an appeal, are not applicable when that
period had already expired. When the time for taking an appeal has expired,
it cannot be arrested or called back by a simple order of court. If it could

be, the law which limits the time within which an appeal can be taken would
be a dead letter.”

This rule is as clearly applicable to proceedings for a supersedeas
as it is to the time within which an appeal or writ of error to review
a judgment or decree of the court may be taken.

It affirmatively appears that the motion for new trial in the present
case was not filed until nearly five months after the rendition of
the judgment; and at no time prior to that were any steps taken, -
either under section 987 or otherwise, to suspend the finality of the
judgment of November 1, 1910. The writ of error was not sued
out until April 17th or but 13 days before the expiration of 6 months
after the entry of the judgment. In my judgment the supersedeas
in this case cannot be upheld without disregarding the decisions of
the Supreme Court in Kitchen v. Randolph, Cambuston v. United
States, and Conboy v. First National Bank.

For the reasons stated, I think the motion to vacate the supersedeas
should be sustained.
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MITCHELL v. PORTER.
(Circuit Court of Appeals, Ninth Circuit. February 5, 1912)
No. 1,976.

1. CourTs (§ 405*)—*‘FINAL ORDFR’’—REFUSAL TO STRIKE FROM JUDGMENT
PrOvVISION DIRECT ARREST.

An order denying a motion to strike from a judgment a provision di-
recting that execution issue against the person of the defendant after re-
turn of execution against his property unsatisfied was a final order within
the meaning of Carter’'s Ann. Code Civ. Proc. Alaska, § 504, which per-
mits a writ of error from the United States Circuit Court of Appeals,
Ninth Circuit, to review a final order of a District Court of Alaska.

[Ed. Note.—For other cases, see Courts, Dec. Dig. § 405.*
For other definitions, see Words and Phrases, vol. 3, p. 2802.

" Orders, decrees, and judgments reviewable in Circuit Court of Appeals,
see notes to Salmon v. Mills, 13 C. C. A. 374; Taylor v. Breeze, 90 C. C.
A, 566.]

2, Mot1ioNs (§ 64*)—ORDER—CONCLUSIVENESS OF ADJUDICATION—INTERLOCU-
TORY ORDER.
An interlocutory order denying a motion to discharge the defendant in
a civil action from custody, made before trial, was not res judicata on
a motion to strike from the judgment rendered on an amended complaint
a provision directing defendant’s arrest.

[Ed. Note.—For other cases, see Motions, Cent. Dig. §§ 88, 90; Dec. Dig.
§ 64.%]

8. EXECUTION (§ 423*)—AGAINST PERSON—COMPLAINT—ALLEGATION OF FRAUD.

A judgment directing execution against the person of the defendant in

a civil action is unauthorized where the complaint fails to charge the de-
fendant with any fraud.

[Ed. Note.—For other cases, see Execution, Cent. Dig. §§ 1214-1221;
Dec. Dig. § 423.%]

In Error to the District Court of the United States for the Fourth
Division of the Territory of Alaska.

Action by Frank J. Porter against Alex. Mitchell. From an order
denying defendant’s motion to strike from the judgment a provision
directing his arrest, he brings error. Reversed.

The plaintiff in error was defendant in the court below to an action there
brought by the defendant in error as plaintiff to recover the sum of $2,461.-
50, with costs, alleged by the complaint to be then due the plaintiff from the
defendant for hauling 547 cords of wood from Alder and Cripple creeks to
Ready Bullion creek, in Alaska, which wood the complaint alleged to be the
property of the defendant, and which amount it alleged was the price the
defendant agreed to pay the plaintiff for that service. The complaint was
verified by the plaintiff on the 16th day of June, 1910, and filed in the court
the next day, on which last-mentioned day, to wit, June 17, 1910, the plain-
tiff made and also filed an affidavit in the following words and figures: “That
he, as plaintiff, has commenced an action in the above-entitled court, the ob-
ject and purpose of which is to recover a judgment against the defendant,
Alex. Mitchell, for the sum of two thousand four hundred and sixty-one dol-
lars and fifty cents ($2,461.50) on a claim for services rendered by plaintiff for
and on behalf of defendant between the 224 of January, 1910, and the 1st

sFor other cases geo same topic & § NUMBER {n Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
194 F.—4
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day of April, 1910, whereby said defendant became indebted to the said plain-
tiff in the sum of $2,461.50, which amount defendant agreed to pay. That the
defendant, Alex. Mitchell, is about to remove from the district of Alaska to
some point or points unknown to plaintiff, without said territory of Alaska,
with intent to defraud his creditors, especially this affiant, and that said de-
fendant has disposed of all of his property in the district of Alaska, and con-
verted the same into money, with intent to defraud his creditors, especially
this affiant.”

Based upon these proceedings, a writ, signed by the judge and under the
seal of the court, was issued directing the marshal to arrest the defendant
wherever found in the district, and to hold him to bail in the sum of $2,500,
under -which writ the defendant was arrested. He subsequently gave bail.
Thereafter he moved the court to discharge him and exonerate his bondsmen,
basing that motion upon his own affidavit and upon the deposition of one
Peter Vachon.

The affidavit of the defendant, Mitchell, is as follows:

“I am the defendant above named. In January, 1810, I was the owner of
a certain lot of firewood, 4-foot length, situate on Alder and Cripple creeks,
and at that time I had over six hundred (600) cords of wood. I entered into
an agreement with Sandstrom, Olson, Gillis & Gaidos, copartners engaged in
mining on number three (3) Ready Bullion creek, Fairbanks recording district,
territory of Alaska, to sell to them said wood at two and 50/100 dollars ($2.50)
per cord, subject to the following conditions: That said wood was to be paid
for early in May, 1910, but the title thereto should remain in me until it was
paid for. Thereafter the parties to whom I agreed to sell said wood caused
same to be transported by one F. J. Porter to the ground where they were car-
rying on mining operations; and in order to avoid any question about my
title to the wood, when Sandstrom et al. failed in their mining operations.
they gave me a bill of sale, and 1 took possession of same and sold it for the
sum of eighteen hundred dollars ($1,800.00), which included the original pur-
chase price as agreed by Sandstrom et al., and the expense I had been to in
looking after said wood and obtaining a purchaser. Thereafter, I started
down river on my way to my home in Greece, and was arrested and brought
back to Fairbanks on the claim of F. J. Porter, who claimed I was indebted
to him in the sum of twenty-four hundred sixty-one and 50/100 dollars ($2,-
461.50). I am not indebted to said Porter in any sum whatsoever. 1 never
contracted with him to haul the wood, I had nothing to do with the hauling
of the wood, never agreed in writing or otherwise to pay him any sum due and
owing to Sandstrom et al.,, and am not liable for the amount of his claim, or
any part or portion thereof. I am informed and believe, and so allege, that on
January 22, 1910, Sandstrom, Olson, Gillis & Gaidos entered into a certain
written agreement with F. J. Porter for the hauling of the wood I had sold
to them, at the rate of four and 50/100 dollars ($4.50) per cord, which said
agreement was in words and figures as follows, to wit:

“‘This agreement, made in duplicate this 224 day of January, A. D. 1910,
between Sandstrom, Olson, Gillis & Gaidos, copartners, miners, operating 3
Ready Bullion creek, in the Fairbanks recording district, territory of Alaska,
parties of the first part, and Frank J. Porter, of Fairbanks, Alaska, party ot
the second part, witnesseth: That the parties of the first part are to supply the
said Porter with 1,000 cords of four-foot wood for transportation from Alder
and Cripple creeks to the claim being operated by the parties of the first part
on Ready Bullion creek. And the parties of the first part agree to pay the
party of the second part for the said hauling the price of four and one-halt
dollars ($4.50) per cord of 128 cu. feet. Party of the second part agrees to pile
the wood 8 ft. high so that the same can be accurately measured. The par-
ties of the first part agree to supply the wood so to be hauled, up to the said
amount of 1,000 cords, in such quantities as the party of the second part may
desire, and the party of the second part agrees to commence the hauling of
same on or before February 1st, 1910, and to continue until the same is all
hauled, agreeing to have the entire quantity all delivered on Ready Bullion
creek before the trails break up and the snow goes off. The parties of the
first part are to pay the party of the second part, or his order, as follows:
as much as possible at each clean-up after commencing sluicing and the full
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amount due second party for said hauling to be paid on or before 1st July,
1910.
“‘In witness whereof the parties bereto have hereunto set their hands and
seals this 224 day of January, A. D. 1910,
“‘[Signed] Geo. Gaidos.

“‘D. Gillis.
“‘G. Sandstrom.
“‘F. J. Porter.
“‘Signed, sealed, and delivered in the presence of:
“‘Edw. Sandstrom.
“‘Kdw. J. Higney.
“*Sandstrom, Gillis, Gaidos & Co., Ready Bullion Creek.

“‘Please pay to the order of Vachon & Sterling, Fairbanks, all sums of
money due me under above contract, as the same become due, and charge
to my account. [Signed] F. J. Porter.

‘“‘Accepted, payable to Vachon & Sterling. Gaidos, Gillis Co.’

“Said F. J. Porter was an employé of Sandstrom et al., and not of myself,
and long prior to the time the above-entitled action was instituted said Porter
assigned all bis claim in and to the above-entitled account to Vachon & Ster-
ling, who were the owners of said account upon the date said suit was in-
stituted, and said Porter had no interest whatsoever in said account, or any
part thereof, and is not the real party in interest, and has no claim what-
soever against me. I never in writing or otherwise agreed to pay to Porter,
or to Vachon & Sterling, for the hauling of said wood, and never obligated
myself to pay said indebtedness so contracted by Sandstrom et al., founded
upon said written agreement above set forth, and am not now liable for said
debt and am not now indebted to the plaintiff above named, or his assigns, in
any sum whatsoever. My arrest was wrongful, and I have been greatly
damaged thereby, have been detained in Fairbanks against my will, and ex-
pect to return to my home in Greece. I am sixty-three (63) years of age, and
do not desire to go out over the trail, but am desirous of going outside by
steamboat. I had my ticket purchased clear through to Seattle, and was
on my way to Seattle when arrested and brought back, on or about June 22,
1910, and have been detained bere under great expense ever since said time.
I am at present out on bail and am unable to leave Alaska unless the writ
of arrest is discharged. Alex. Mitchell.

“Subscribed and sworn to before me this August 23, 1910.

“John A. Clark. [Seal]
“Notary Public in and for the Territory of Alaska.”

An order denying the motion was entered September 2, 1910, in these words:
“Now on this day this cause came on for hearing upon the motion of the
defendant for an order to discharge the writ of arrest, theretofore issued
herein. MecGinn & Sullivan appearing for plaintiff, McGowan & Clark for
defendant, and, after argument had and the court being fully advised in the
premises, denies said motion.”

On the 22d of the next month the plaintiff in the action filed by leave of
the court an amended complaint, stating therein the cause of action to be, in
substance, that on the 224 of February, 1910, the plaintiff entered into an
agreement with Gaidos, Gillis, Sandstrom & Olson as mining partners under
the firm name of Sandstrom, Gaidos, Gillis & Co., whereby the plaintiff agreed
to haul for that partnership 1,000 cords of 4-foot wood from Alder and Crip-
ple creeks in the Fairbanks recording district to the claim being operated by
the copartners on Ready Bullion creek for the agreed sum of $4.50 per cord
of 128 cubic feet; that, pursuant to said agreement, the plaintiff so hauled
about 550 cords of the wood, when it was mutually agreed between the respec-
tive parties that, on account of financial difticulties of the firm, the plain-
tiff need not haul any more wood under the contract, and that the copartner-
ship was then indebted to the plaintiff for hsuling the 550 cords in the suin
of $2,461.50; that thereafter the plaintiff told the defendant that, if Sand-
strom, Gaidos, Gillis & Co. failed to pay him the $2,461.50, he would hold
the wood which was then in his possession on Ready Bullion creek under a
claim of lien, “or that he would attach all of said copartners’ right, title,
and interest in said wood and sell the same at public sale; that the defend-
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ant then Informed the plaintiff that he bad a claim against satd wood to the
amount of one thousand three hundred and seventy-five dollars ($1,375), be-
ing the price that said coparinership had agreed to pay him for said wood at
the rate of two dollars and fifty cents ($2.50) per cord;” that at that time
there still remained upon the claim at Ready Bullion creek about 450 cords
of the wood hauled by the plaintiff, “and that the said defendant declared
to said plaintiff that it was of sufficient value to pay the defendant the two
dollars and fifty cents ($2.50) for each and every cord upon said claim: and
the four dollars and fifty cents ($4.50) per cord due plaintiff from said co-
partnership for hauling the same, and that the defendant then and there
undertook and agreed with the plaintiff that if he, said plaintiff, would not
seek to dispose of the said wood and the said property by virtue of his lien,
or bring legal proceedings to enforce his claim against the same and not in-
volve the said wood in litigation, and release the said copartnership of their
indebtedness to him, that he, the said defendant, would procure a bill of sale
from said copartnership, and take the title of said wood in his own name and
sell and dispose of the same, and that he would pay to the plaintiff for each
and every cord then remaining upon said claim and which had been hauled
by said plaintiff the sum of four dollars and fifty cents ($4.50) per cord, and
the said defendant at said time further agreed that he would not sell any
of said wood for less than eight dollars ($8) per cord, and said defendant
further stated to said plaintiff that he, said defendant, had 170 cords of
wood in the hills, and that said defendant would pay to said plaintiff any
balance of the said sum of two thousand four hundred sixty-one dollars and
fifty cents ($2,461.50) due said plaintiff after the sale of the said wood on
Ready Bullion creek, and said defendant further agreed with said plaintiff
that if at any time said defendant desired to get the money coming to him
from the sale of said wood from said copartnership that he would give to
said plaintiff the privilege of purchasing all of said wood before offering the
same to any other person for sale by paying to him, the said defendant, the
amount of his claim, to wit, the sum of one thousand three hundred seventy-
five dollars ($1,375), and the said plaintiff agreed with said defendant, when-
ever said defendant should ask it, to pay to him, said defendant, the amount
of his claim to wit, the sum of one thousand three hundred and seventy-five
dollars ($1,375);” that, in pursuance of that agreement, the plaintiff released
the copartnership from their obligations to him, and agreed with the defend-
ant that he would not attempt to dispose of the said wood, and that he would
not institute any legal proceedings in any court involving the wood in litiga-
tion, and that thereupon the said copartnership executed to the defendant a
bill of sale conveying to him all their interest in the wood, and the defendant
agreed to pay to plaintiff the amount coming to him from said copartnership
for hauling the wood ; that thereafter, and without the knowledge or consent
of the plaintiff, the defendant sold and disposed of the wood, and by reason
thereof became indebted to the plaintiff in the sum of $2,461.50, which the
defendant has refused and neglected to pay. The prayer of the amended
complaint is for that sum of money, with costs.

The case was tried with a jury, which returned this verdict: “We, the
jury duly impaneled and sworn in the above-entitled case, find in favor of the
plaintiff and against the defendant, and find that the defendant is indebted
to the plaintiff in the sum of two thousand four hundred sixty-one and
50/,40 dollars ($2,461.50), and costs of court.” Subsequent to the verdict, the
defendant was surrendered by his bondsmen to the marshal and his bail ex-
onerated.

The judgment entered in the case recites the substance of the verdict, and
that “within the time required by law the said detfendant by his attorneys
duly filed his motion for a new trial, on the ground, among other things, that
said verdict was excessive, and the court having taken said matter under
advisement, and having duly considered the law and the evidence in regard
to the ground set up in said motion for a new trial, and the court being of
the opinion that the said verdict, in view of all the evidence, was excessive,
and that a new trial should be granted unless the said plaintiff was willing
to remit the amount of said verdict in excess of $1,800 and the court having
so announced his decision upon the 9th day of January, 1911, and the plain-
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tiff then and there accepting the same and remitting to said defendant the
amount of said verdict in excess of $1,800, and it therefore appearing to
the court that the said plaintiff was entitled to a Judgment against the said
defendant Alex. Mitchell in the sum of $1,800,” and proceeded to adjudge
that the plaintiff have and recover of the defendant $1,800 with costs, and
that execution therefor issue, conciuding with these further provisions: “It
further appearing to the court that the defendant, Alex. Mitchell, has been
previously arrested in said action under the provisions of chapter 12 of part
4 of the Code of Civil Procedure of the district of Alaska, it is further or-
dered that execution may be issued against the person of the judgment debtor
after the return of execution against his property unsatisfied in whole or
in part.”

Based upon an affidavit to the effect that the only issue submitted to the jury
or by it found upon related to the question of indebtedness of the defendant to
the plaintiff, a motion was subsequently made by the defendant for his dis-
charge from custody and that the two last above quoted paragraphs of the judg-
ment be stricken therefrom, both of which motions were denied in this order:
«That the said motion of the defendant to strike certain paragraphs from
the judgment of the court heretofore entered herein be, and the same is
hereby, denied, and the motion of the defendant for the discharge of said
defendant from arrest be, and the same is hereby, denied, without prejudice
to renewal, to which ruling and order of the court defendant excepts, and
exception is allowed.”

Charles J. Heggerty and McGowan & Clark, for plaintiff in error.
Metson, Drew & MacKenzie and E. H. Ryan, for defendant in
error. .

Before GILBERT, ROSS, and MORROW, Circuit Judges.

ROSS, Circuit Judge (after stating the facts as above). The mo-
tion to dismiss the writ of error is denied.

It is based upon these grounds:

«Pirst. That said order is not a final order or judgment within the con-
templation of the Alaskan Code.

“«Qecond. That admitting, pro argumenti, that the order denying the mo-
_tion to discharge from custody was final and therefore appealable, defend-
ant had made a prior application which had been denied, and had not ap-
pealed from the decision of the court, and the order was therefore res judi-
cata.” :

[1,2] The Code referred to permits a writ of error from this court
to review a final order of a District Court of Alaska. Section 504,
Carter’s Ann. Code Civ. Proc. Alaska; Tornanses v. Melsing, 106
Fed. 775, 45 C. C. A. 615. The prior order refusing the discharge
of the defendant from custody was made before the trial of the case,
and consequently before judgment, and was therefore interlocutory.
The cause of action counted on in the amended complaint on which
the case was tried was a different cause from that stated in the orig-
inal complaint upon which the prior arrest was based.

Passing the point made as to the propriety of permitting such a
change of the cause of action, it is to be observed that the amended
complaint was not only without any charge of fraud, but was not
supplemented by any affidavit of any character. The order sought to
be reviewed by the present writ of error was entered after the rendi-
tion of the judgment in the action, and was a denial of the defendant’s
motion made to strike from that judgment the provision reciting his
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provisional arrest and refusing to discharge him from custody, and
also directing that execution issue against the person of the defend-
ant after return of execution against his property unsatisfied in whole
or in part. This was a final order. It, in effect, not only directed
that he be kept a prisoner, but that execution be issued upon the judg-
ment to enforce his imprisonment.

[3] Upon the merits, to state the case is to decide it. Even if it
be conceded that the preliminary arrest of the defendant was author-
ized, which we are far from doing in view of the affidavit upon which
it was based, the cause of action was totally changed by the amended
complaint upon which the trial was had, in which amended complaint
there is not 2 word even tending to charge the defendant with any
fraud in connection with his alleged neglect and refusal to pay the
amount therein alleged to be due from him to the plaintiff; and, as
has been shown, was not supplemented by any affidavit of any char-
acter. “To authorize a judgment convicting the defendant of fraud,”
said the Supreme Court of California in Davis v. Robinson, 10 Cal.
411, “the facts upon which the charge is based must be specifically
alleged in the complaint. A judgment is the determination of the
rights of the parties upon the facts pleaded, and it cannot in any event
exceed the relief warranted by the case stated in the complaint. Ex-
ecution against the person, unlike an execution against the property
of the defendant, which follows, as a matter of course, upon a money
judgment, can only issue upon direction of the court to that effect,
based upon the special facts found, and such facts cannot be consid-
ered by the jury unless averred in the pleadings. Side issues
upon affidavits are not the issues upon which juries pass. The
arrest upon affidavit is only intended to secure the presence
of the defendant until final judgment; and, in order to detain
and imprison his person afterwards, the fraud must be alleged
in the complaint, be passed upon by the jury, and be stated in the
judgment. In nearly every case in which an arrest is allowed by the
statute the facts authorizing the arrest also constitute the cause of
the action, and, of course, must necessarily be stated in the complaint.
In the few instances where the circumstances authorizing an arrest
occur subsequently to the filing of the complaint, application should
be made to the court either to amend the original, or to file a supple-
mental complaint, so as to set forth the facts upon which execution
against the person of the defendant will be asked in the enforcement
of the judgment sought. By requiring the charges to be stated in the
complaint, the rights of the defendant will be fully guarded. He can
then meet the charges, and have a fair opportunity of defending him-
self by a trial before the jury. There may be some inconvenience in
blending, on the same trial, a question of indebtedness and a ques-
tion of fraud, but we perceive no way of avoiding this and giving
full protection to the defendant. A special finding on the question
of fraud should be always taken, so as to keep it as distinct as pos-
sible from the main subject of controversy.” Substantially the same
views were taken by the same court in the subsequent case of Payne
v. Elliot, 54 Cal. 339, 342, 35 Am. Rep. 80, where it was said:
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“But the judgment for fraud exceeds the relief to which the plaintiff was
entitled by his complaint, for the only averments upon the subject of fraud
are ‘that the defendants received said shares of stock in a fiduciary capacity,
as the agents of this plaintiff and not otherwise, and ‘that defendants were
and are guilty of fraud in receiving and converting said stock to their own
use.” It is not altogether clear how a person is chargeable with fraud by
receiving shares of stock in a fiduciary capacity ; for, as the term ‘fiduciary’
imports, the defendants must have received them rightfully to hold in trust
for the plaintiff. But if the defendants, as trustees of the plaintiff, fraudu-
lently converted the stock to their own use, the facts which constituted the
imputed fraud should have been stated ; for fraud is never presumed, but must
be proved, and, to be proved, the facts upon which the charge is based must
be specifically alleged in the complaint. Davis v. Robinson, 10 Cal. 412.

“Without any issuable averments upon the subject the court finds ‘that the
defendants were the agents of the plaintiff, that the plaintiff delivered the
stock to them to hold as security for the payment of $409 which he owed to
them, and that they received it in the course of their employment as such
agents and in a fiduciary capacity.’ Upon these findings the court ‘adjudged
the defendants guilty of having fraudulently misapplied and converted said
one hundred shares of the capital stock of the Northern Belle Mill & Mining
Company to their own use, and that the defendants be arrested and held in
custody until they pay the amount of this judgment, or until they shall other-
wise be legally discharged from custody. The judgment in this respect is
not warranted by the case stated in the complaint or the findings.

«Some time after the judgment had been rendered, the court below under-
took, by an order entered upon the minutes of the court, to modify it by
striking out the last six lines therein’; but that does not cure the error.
The judgment convicting the defendants of fraud and ordering their arrest
should be vacated.

«It is hardly necessary to remand the cause for a new trial for that pur-
pose, but the court below is directed to strike from the judgment the fol-
lowing matter, viz.: ‘And that plaintiff is entitled to an order of arrest
against said defendants until the same shall be paid. * * * And it is
further ordered, adjudged, and decreed that defendants were the agents of
the said plaintiff, and that they received 100 shares of the capital stock of
the Northern Belle Mill & Mining Company, of the value of $2,950; that they
received the same as the agents of the sald plaintiff, and in a fiduciary ca-
pacity, and refused to deliver the same to plaintiff on demand; and that they,
the said defendants, converted the same to their own use, and against the
will or consent of said plaintiff, by reason of which they are hereby adjudged
guilty of fraud. And it is further ordered, adjudged, and decreed that said
defendants be arrested, and held in custody until they pay the amount of
this judgment, or until they otherwise legally be discharged from custody.’”

We are of the opinion that the views thus expressed in the cases
cited are sound, and we therefore reverse the order in question, with
direction to the court below to strike from the judgment the clauses
hereinabove quoted, and to discharge the defendant from custody.

Ordered accordingly.
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SEXTON MFG. CO. et al. v. SINGER SEWING MACH. CO.

(Circuit Court of Appeals, Seventh Circuit. July 27, 1911. Rebearing
Denied October 4, 1911.)

No. 1,665,

1. MEcHANICS’ LIEN (§ 197*)—NOTICE OF CLADM—SUFFICIENCY.

One purchasing property against which a mechanic’s lien is sought may
rely on claimant’s failure to give notice of his claim as required by
statute, though the purchaser took the property after installation of the
machines for which a lien is clasimed, and after claimant ineffectually
attempted to claim a lien. :

[Ed. Note—For other cases, see Mechanics’ Liens, Dec. Dig. § 197.¢]

2. MecuaNIcs’ LIENS (§ 131%)—NoTicE oF CLAIM—SUFFICIENCY.

Filing a bill in the federal Circuit Court to foreclose a mechanie’s lien
does not comply with Ill. Act 1903, p. 230 (Hurd's Rev. St. 1905, c. 82) §§
7, 9, defeating a mechanic’s lien as to purchasers, etc., unless within
a specified period claimant shall “either bring suit to enforce his lien
therefor or shall file with the clerk of the circuit court in the county,
a claim for lien,” and authorizing suit to enforce the lien to be brought
“in any court of competent chancery jurisdiction” in such county.

[Ed. Note—For other cases, see Mechanics’ Liens, Cent. Dig. § 184;
Dec. Dig. § 131.*]

Grosscup, Circuit Judge, dissenting.

Appeal from the Circuit Court of the United States for the East-
ern District of Illinois. :
.. Bill by the Singer Sewing Machine Company against the Sexton
Manufacturing Company and another. Decree for complainant, and
defendants appeal. Reversed, with directions to dismiss.

Frank Y. Gladney (Elmer H. Adams, Dwight S. Bobb, and Asa
G. Adams, of counsel), for appellants.
Charles P. Wise and Clarence T. Case, for appellee.

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges.

BAKER, Circuit Judge. [1,2] On April 23, 1907, appellee filed
in the United States Circuit Court at Danville, Vermilion county, IIl.,
a bill to foreclose an alleged mechanic’s lien on real estate in Wayne
county, Ill. Notice of lien (or a suit as the equivalent of notice) was
never filed in Wayne county. Boggs, who was averred to be owner
when the machines were furnished to occupants who had the right
to improve the property, filed a disclaimer, in which he alleged that
he had quitclaimed to Kreitler, who, in turn, had conveyed to appel-
lants. Thereupon appellants appeared as parties defendant, and set
forth, among other defenses, that appellee’s filing of the bill herein
was not a giving of notice of a claim of lien in compliance with the
mechanic’s lien statute of Illinois.

Appellants purchased subsequently to the installation of the ma-
chines and appellee’s attempt to claim a lien. But, a mechanic’s lien
being purely of statutory origin, a purchaser’s knowledge that the
contractor had not taken the steps necessary to bind a purchaser
could hardly supplant the statute. Von Tobel v. Ostrander, 158 Tll.

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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499, 42 N. E. 152; May Brick Co. v. General Eng. Co., 180 IIL 535,
54 N. E. 638.

Section 7 of the act of 1903 (Laws 1903, p. 230 [Ill. R. S. 1905,
Hurd, p. 1319]), in force when the machines were supplied and since,
provides that:

“No contractor shall be allowed to enforce such lien against or to the
prejudice of any other creditor or incumbrancer or purchaser, unless with-
in four months after completion * * * he shall either bring suit to en-
force his lien therefor or shall file with the clerk of the circuit court in
the county in which the building, erection or other improvement is situat-
ed, a claim for lien, verified by the affidavit of himself or his agent or em-
ployé, which shall consist,” etec.

One way to bind the world is to file a “claim for lien” in the of-
fice of the clerk of the circuit court in the county where the land
lies. An alternative way is to “bring suit.” In what county or in
what court the suit shall be brought is not defined in this section. If
this were all of the statute, it might be said that a suit before a jus-
tice of the peace in Sangamon county to foreclose a mechanic’s lien
on land in Wayne county was intended by the Legislature to be the
equivalent of recording a claim for lien in the office of the clerk of
* the circuit court in Wayne county. But it is agreed section 9 is in
pari materia, and therein the provision is that:

“Quch contractor may bring suit to enforce his lien by bill or petition in

any court of competent chancery jurisdiction in the county where the im-
provement is located.”

If “in the county” defines “jurisdiction,” then the bill filed in the
United States Circuit Court was the equivalent of a claim of lien re-
vorded in Wayne county; but not if “in the county” defines the
“court” in which the bill or petition, as the alternative of a recorded
notice, must be filed. Which construction accords with the inten-
tion of the Legislature?

In the expression, “any court of competent chancery jurisdiction in
the county,” the words, “of competent chancery jurisdiction,” con-
stitute an adjectival phrase that modifies “court.” If for the ad-
jectival phrase adjectives of equal value be substituted, so that the
expression becomes “any competent chancery court in the county,”
the fact that “in the county” qualifies and limits “court” appears in-
disputable.

Presumptively the Illinois Legislature in using a “court” as a reg-
istration office for the filing of notice of mechanics’ liens (which could
have no existence save through the legislative will) meant Illinois
courts, not courts that are foreign to Illinois sovereignty. Even if
the Illinois Legislature had the power to use other courts as a part
of the machinery for giving a required notice to creditors, incum-
brancers, and purchasers, an intention to do so should not be infer-
red against the natural presumption, unless the language is entirely
free from ambiguity. But, so far from the meaning being dubious,
the proper grammatical analysis of the language leads to perfect
clearness.

An harmonious, rather than an anomalous, registration system
should be held to be the object of the Legislature. Respecting con-
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veyances, mortgages, leases, tax sales, taxes, assessment liens, and the
like, Illinois, in line with other states of our Union, has provided a
general registration system by the use of which an intending pur-
chaser of land may acquire knowledge of all interests and liens that
are dependent on or derive their existence from Illinois law that
may affect his purchase by examining the records in the courthouse
of the county where the land lies. Was it the deliberate intention
of the Legislature to provide equivalent, alternative methods of giv-
ing notice, one of which should accord with the plan adopted in all
other instances, and the other of which should be a radical departure?
If so, we should think that the legislators would have employed lan-
guage clearly indicative of such a purpose.

Further, light is afforded by a brief review of Illinois mechanic’s
lien legislation. In chapter 65 of the Revised Statutes of 1845, sec-
tions 1 and 2 gave the right to claim a mechanic’s lien. No recorda-
tion of a claim of lien was provided for. Notice was given by the
iling of a suit (section 3) to be begun “upon bill or petition to the
circuit court of the county in which the land lies.” But such notice
was not to be effective against creditors or incumbrancers (or pur-
chasers, afterward added) unless the suit was instituted within six .
months after the last payment was due (section 24). In the expres-
sion “the circuit court of the county in which the land lies” certainly
no ambiguity is lurking.

By reference to the title “Courts” (chapter 29, R. S. 1845), it will
be found that the only “court of competent chancery jurisdiction in
the county” was the circuit court in the county, held by a justice of
the Supreme Court. When the mechanic’s lien law of 1845 was re-
vised in 1874 (chapter 82, R. S. 1874), in various counties of the
state “courts of competent chancery jurisdiction in the county” had
previously been established in addition to the circuit court in the coun-
ty. So, while the scheme of the statute remained largely the same,
identically the same in not providing for a record of a claim of lien
and in requiring the only notice to be given by the filing of a bill or
petition, the language was changed from “circuit court of the county
in which the land lies” to “any court of record of competent juris-
diction in the county in which the land lies” (section 4), the limita-
tion of six months continuing the same (section 28). Obviously the
legislative purpose was to broaden the description of the “court in
the county” so as to include all courts in the county having the same
chancery powers as the circuit court in the county, and not to add
United States courts having “jurisdiction in the county” by reason
of the fact that the county was within the territory of a United States
judicial district then established or thereafter to be established by
Congress.

Thus the statute stood till 1887 (Laws 1887, p. 219). By the act
of that year section 4 of the act of 1874 was amended to provide that
“every contractor who wishes to avail himself of this act shall file
with the clerk of the circuit court of the county in which the improve-
ment is situated, a just and true statement,” etc. And the limitation
in section 28 was shortened to four months. By this act of 1887 the
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exclusive method of giving notice by recording a claim of lien was
substituted for the old exclusive method of giving notice by filing a
bill or petition. From 1887 to 1895 there could be no doubt that an
examiner of titles needed not to search for notice beyond the court-
house of the county in which the land was situated.

In 1895 the two methods of giving notice were brought together,
and the contractor was given his choice (sections 7 and 9, chapter
82, Starr & Curtis’ Ann. St. 1896). Respecting the question of notice,
these sections are the same as sections 7 and 9 of the act of 1903,
hereinbefore quoted. When to the 1887 method of giving notice to
the world the Legislature added an alternative method, the very fact
that the two were joined as alternatives ought to lead to a holding
that they are of the same nature. And, further, no new method was
created. The acts of 1895 and 1903 simply united the old 1887 meth-
od and the older 1874 method, which, as we have seen, was a neces-
sary modification of the original provision in the statute of 1845,
into which no ambiguity could be injected.

This question has, of course, never been presented to the Supreme
Court of the state, for it could not arise in a case begun in any com-
petent chancery court in the county where the improvement is located.

The decree is reversed, with the direction to dismiss the bill for
want of equity.

GROSSCUP, Circuit Judge, dissents.

WASHINGTON SECURITIES CO. v. UNITED STATES.
(Circuit Court of Appeals, Ninth Circuit. February 13, 1912))
No. 1,988.

1. PuBLic Laxps (§ 120%)—CoaL LaNDs—HoMESTEAD ENTRY.

Where the patentees who obtained patents on certain mineral land
under homestead entries had been engaged in mining in the vicinity of
the land, which was in the midst of a well-known coal mining region,
prior to the time they attempted to enter the land as homestead, and at
the time they made their applications well knew that the land was not
subject to entry under the homestead law, and falsely stated in their affi-
davits and tinal proof that the land was chiefly valuable for agriculture,
the patents so obtained were subject to cancellation as between the par-
ties at the suit of the government,

[Ed. Note—For other cases, see Public Lands, Cent. Dig. §§ 332-335;
Dec. Dig. § 120.%]

2, PuBLIC LaNDS (§ 120*)—CoAL LANDS—HOMESTEAD ENTRY—PATENT—TRBANS-
FER.

A grantee of certain land which the government had been induced to
patent to homesteaders by false and fraudulent proof that it was chiefly
valuable for agriculture held not a bona fide purchaser, and that the pat-
ents were therefore subject to cancellation at the suit of the United States
as against them.

[Ed. Note—For other cases, see Public Lands, Dec. Dig. § 120.*

Bona fide purchasers of public lands, see note to United States v. De-
troit Timber & Lumber Co., 67 C. C. A. 13.]

eFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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3. PuBLIC LANDS (§ 35*)—Co0AL LANDS—“MINERAL LaAxNDs.”

Coal lands are “mineral lands” within the United States statutes with
reference to the sale of the public domain, and therefore cannot be le-
gally acquired under and by virtue of the homestead laws.

[Ed. Note.—For other cases, see Public Lands, Dec. Dig. § 35.*

For other definitions, see Words and Phrases, vol. 5, pp. 4515, 4516.]

Appeal from the Circuit Court of the United States for the North-
ern Division of the Western District of Washington.

Bill by the United States against the Washington Securities Com-
pany for the cancellation of patents to certain coal land patented un-
der homestead entries and conveyed to defendant. From a decree in
favor of complainant, defendant appeals. Affirmed.

By its bill filed in the court below the government sought the cancellation
of four certain patents covering section 34, township 22 N., of range 7 E., of
the Willamette meridian, in the Seattle land district, state of Washington,
which were issued to four named individuals, for one-quarter of a section
each, under and by virtue of the homestead law of the United States, the
title to which subsequently passed to the appellant corporation from the pat-
entees. The bill charges that all of the land mentioned was at all of the
times therein referred to known mineral land, containing valuable deposits of
coal in such quantities and of such character as rendered the land more val-
uable for the coal it contained than for agricultural purposes, which facts
each of the patentees well knew at the time he made application to purchase
a quarter section thereof under the homestead law, and at the time of final
proof and the receipt of the patent, and all of which facts the appellant cor-
poration well knew through its agents and officers at the time of its purchase,
and further knew that all of the said land was known mineral land at the
time the said respective patentees made application to purchase it under the
homestead laws, and at the time they made their proofs under and pursuant
to such applications and at the time they received the said patents. The bill
makes similar allegations in respect to each of the patentees. It will be suf-
ficient to state the substance of one of them, which is as follows: That on
September 10, 1900, one Zachariah Turner filed with the proper officers of the
United States Land Office at the city of Seattle, Wash., an application in
writing and entered as a homestead the E. 14 of the E. 14 of section 34 of
township 22 N, of range 7 E., of the Willamette meridan, and at the time of
filing the same also filed his nonmineral affidavit in accordance with the duly
established rules and regulations of the Land Office, in which affidavit he
stated, among other things, that he was well acquainted with the character of
the land applied for, and that there was not, to his knowledge, within the
limits thereof, any deposit of coal; that thereafter, on the 9th day of Jan-
uary, 1902, the said Turner, desiring to commute his homestead entry upon
the said land so applied for, made and filed in the said Land Office his final
proofs, together with the nonmineral affidavit required by the rules and regu-
lations of the Commissioner of the General Land Office, and in his testimony
upon final proof in the said Land Office testified uwpon oath, among other
things, that the said land was most valuable for agricultural purposes, and
that there was not any indication of coal on it; that the affidavit so made
and filed and the testimony so given were false and fraudulent, as the said
Turner well knew at the time, and were made and given by him for the pur-
pose of fraudulently obtaining from the United States the title to said land;
that the land was unfit for agricultural purposes, and was of no value there-
for, but did contain valuable workable deposits of coal, all of which the said
Turner at the time well knew; that on the 9th day of January, 1902, the
officers of the Seattle Land Office, based upon the said final proof, through
mistake and inadvertence and without authority of law, issued to the said
Turner a receiver’s receipt for the land so applied for by him, and thereafter,
to wit, November 2, 1904, a patent was issued to him by the United States

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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conveying the said land, which patent was issued through mistake and inad-
vertence on the part of the officers of the Land Office, and without authority
of law; that on the 10th day of October, 1906, the said Turner and his wife,
Mary Turner, by deed conveyed the said land to one C. J. Smith, who was at
the time the agent of the defendant corporation for the purchase of the said
land, and who acquired it solely for the use and benefit and in trust for the
defendant to the suit, which corporation still holds the legal title thereto;
that the satd defendant corporation and its said agent well knew at the time of
such purchase, and for a long time prior thereto, that the said land contained
valuable deposits of coal and was mineral land, and was unfit for agricultural
purposes and of no value therefor, and was not subject to entry under the
homestead laws of tbe Ubited States,

The bill contains similar allegations in respect to all of the other portions
of the section in question. It contains no charge of fraud against the defend-
ant company or its agent, nor against any of the officers of the Land Office.

The defendant company by its answer admits, among other things, that the
section of land in question contained and still contains valuable and workable
deposits of coal, and that the patents were issued as alleged, and that the
land covered by them was thereafter conveyed by the patentees to Smith as
agent of the defendant company and was ‘subsequently conveyed by him to
the company, which still holds the legal title thereto. In other respects the
answer put in issue the averments of the bill.

Charles P. Spooner and H. R. Clise, for appellant.
Elmer E. Todd, U. S. Atty.

Before GILBERT and ROSS, Circuit Judges, and WOLVER-
TON, District Judge.

ROSS, Circuit Judge (after stating the facts as above). [1] There
are some peculiar features about this case. The record contains un-
disputed evidence, and an abundance of it, to the effect that coal was
discovered in and upon the land in question in the year 1882, and that
shortly thereafter an association of individuals was formed for the
purpose of developing the coal deposits, which efforts continued for
a number of years, and in which efforts about $8,000 were expended.
One of that syndicate was a man named John L. Howard, who took
in his own name, but for the benefit of the Oregon Improvement Com-
pany, a corporation of which he was at the time the manager, a one-
third interest in that mining venture. The evidence further shows
that each of the patentees had been engaged in mining in the vicinity
of the land in question, which is in the midst of a well-known coal-
mining region, and the evidence leaves no room for doubt that each
of the so-called homesteaders well knew, at the time he made his ap-
plication for the entry of a portion of the land as a homestead, that
it was not subject to entry under the homestead law, but was well-
known mineral land, and that their affidavits in respect to the char-
acter of the land were false and fraudulent, as was their testimony
on final proof. As against them, therefore, there could be no doubt of
the right of the government to a decree canceling the patents issued
to them. The only question is, Is the defendant company, appellant
here, entitled to protection as an innocent purchaser?

[2] One of the peculiar features to which reference has been made
is that, while the homestead applications were pending in the local
land office, it seems to have been brought to the attention of its offi-
cers in some way not shown, and also in some undisclosed way to
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the Commissioner of the General Land Office (as we find in one place
in the record a reference to the vacation of a suspension of the home-
stead entries by that officer), that the land in question was claimed
to be mineral land. For instance, it appears from the testimony of
one of the government’s witnesses, Sidney J. Williams, that shortly
after the land was surveyed, and just after the filing of the home-
stead applications, he sought to procure a portion of it under the
law governing the disposition of mineral lands, and tendered to the
officers of the local land office the government price for such land,
which application and tender they rejected. His testimony in part
is as follows:

“Q. But did you file on that quarter section, while others were filing in con-
junction with you, filing on other quarters on that section? A. When I made
the filing and made the tender of the money, I filed alone at that time.

“Q. What year was that? A. I don’t rempmber the year. It was about—

“Q. [Interrupting]: ’96 or '97? A. I think it was, about; I don’t know.
The records show the filing. I don’t remember.

“Q. It was shortly after the land was surveyed, wasn’t it? A. I don’t re-
member just exactly when it was, but the record shows. I made my filing
and I made my tender of the money to the office here.

“Q. Any way you filed on it before—what was the condition, at what stage
were these homesteaders in when you filed? A. They had just filed.

“Q. They had just filed? A. They had filed on it also, but hadn’t made their
final proof.

“Q. Did you keep your filing good? A. Yes, sir; I made a tender of the
$3.200 to the Land Office.

“Q. Then you contested their filing, did you? A. No; it didn’t go any
further. They refused to accept my money, the Land Office here. It was
more valuable for other purposes, and gave me hack my money.

“Q. And what, if any, showing did you make to substantiate your filing?
A. I made the same talk I have made here about the coal being there.

“Q. In what way did you make that showing? A. I had witnesses.

“Q. That was before the office here? A. Yes, sir.

“Q. And as the result of that showing they refused to accept your tender?
A. Returned— .

“Q. [Interrupting]: And turned down your filing? A. Yes, sir.”

The witness then testified that he thereupon dropped the matter.

The record contains no evidence that there was any formal con-
test in the Land Office between any of the mineral claimants and
the homesteaders, or that any proof was introduced before those of-
ficers respecting the true character of the land. It does, however,
clearly show that the defendant company’s agent, in acquiring the
patentees’ title to the land covered by the patents, well knew that be-
fore and at the time of the filing of the homestead applications the
land was claimed to be mineral land, for the record shows that he
was one of the officers of the Oregon Improvement Company, suc-
ceeded Howard as manager of that company, and personally directed
for several years the payment of that company’s one-third part of
the expenses incurred by the syndicate in developing the coal veins
upon the land. The contention on the part of the appellant company
that that knowledge had passed from its agent’s mind at the time he
negotiated on behalf of the appellant for the title to the property
conveyed by the patents cannot be sustained in view of the evidence.

Mr. C. J. Smith was that agent. According to his own testimony,
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from 1891 to about 1898, he was general manager of the Oregon
Improvement Company, which company, in addition to its railroad
and steamship business, owned and operated the Franklin and New-
castle coal mines in the vicinity of the land in question, and which
company, through its former manager, Howard, had secured a one-
third interest in the undertaking to acquire the section of land here
in question as coal land, but which the patentees obtained by the
fraudulent means already indicated. Mr. Smith, who subsequently
acquired the title thus conveyed by the patents for the appellant com-
pany and transferred the land to it, was examined as a witness on
behalf of the government, and then testified as follows:

“Q. Mr. Smith, at the time you purchased this land from the homesteaders,
what position did you occupy with the Washington Securities Company? A.
The Washington Securities Company was not formed at that time. It was just
in process of being formed.

“Q. It was in process of being formed? A. Yes.

“Q. And you purchased this land for the corporation which was to be
formed, did you not? A. Yes.

“Q. And with its funds? A. Yes, sir.

“(3. What position did you hold in the Washington Securities Company upon
its organization? A. Vice president.

“Q. What other position—were you one of the trustees or directors? A.
Yes.

“Q). Were you one of the original promoters of the company? A. Well, I
subscribed to the stock at the beginning, at the formation of the company.

“Q. Did you interest the corporation in this particular piece of property?
A. Well, I brought it to their attention; yes.

“Q. And you are still, and at the time you deeded the property over to the
company you were, the vice president and one of the trustees? A. Yes, sir.

“Q. And you had bought it solely for the use of the corporation which was
afterwards to be formed? A. Yes.

“Q. During the time you were connected with the Oregon Improvement
Company did you visit the Franklin mine from time to time? A. Yes, sir.

“Q. How often would you say? A. Well, I don’t remember; whenever it
was necessary.

“Q). Once a month? A. Well, it was—the periods were too irregular.

“Q. The Oregon Improvement Company owned the railroad that ran up
there at that time? A. Yes, sir.”

Being asked on cross-examination in what way he brought the prop-
erty to the attention of the appellant, and in what way it was brought
to his attention, the witness answered:

“A man by the name of Braggs (afterwards given as Brooks) came to me
and told me he had some coal land, wanted to know if I was interested in
coal, and I asked him where the land was. 1le told me it was in section 34,
township 22, 7, I think it was, and 1 told him that I was not, that I didn’t
believe that I cared to be interested, and he asked me if there was anybody
that he could obtain as a purchaser, that he had an option on the Jand. I
referred him to C. R. Collins, who at that time was hunting for some coal
land with the expectation of getting coal that would be adaptable for gas
purposes. He had some negotiations with Mr. Collins, and Mr. Collins came
to me and said that he would take it if I would take an interest, which I
declined to do; and Mr. Collins took it up with some people in the East, and,
not obtaining the necessary funds, told Mr. Braggs that he was unable to
carry out his plans, and Braggs came back to me again, and in the meantime
the Washington Securities Company was about to be formed and their stock
was then being subscribed, and I referred Mr. Braggs to the Securities Com-
pany. He had a talk with Mr. Clise, who expected to be the president of
the company and who was promoting it, forming it, and Mr. Clise discussed
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the question with me and Mr. Braggs, and I told him that—I gave him the
name of an engineer—mining engineer, that would exploit the land—that
is, would make examination—and that I knew nothing personally about the
land myself, but would rely upon a report that this man would make; and
at my suggestion the man was employed to go there and look the land over.
After he had loeked it over, the matter of purchase was taken up between
myself and Mr. Braggs, and an option was taken for a sufficient length of
time to enable us to verify the repert of the engineer, and upon the verifica-
tion of those reports and the abstfact of title the land was purchased.”

The witness, when subsequently called on behalf of the defendant
company, gave substantially the same testimony as to what occurred
between him and Braggs or Brooks, and further testified, on cross-
examination, that as manager of the Oregon Improvement Company
he paid that company’s proportion of the expenses of “keeping up
the coal declaratory statements” on the land, and that, when he pur-
chased the land from the homesteaders, he had an abstract of the
title made and examined by the attorney for the defendant company,
who was also one of its directors. Being asked by the company’s
attorney what, if any, effect his prior information in respect to the
character of the land had on his mind at the time Brooks approached
him on the subject of purchasing the property, and whether he knew
that the patented land was the same land in respect to which he had
made the payments, the witness answered:

“He informed me it was section 34, located near Kanascott, and he asked
whether I knew about it, and I told him no, and he went on to describe then
its location with reference to other mines there beyond Franklin and within
the range of Kangley and Drum and Alta and some other pieces of property
that had been more or less exploited in that part of the country, and I told
him, then, that I had an indistinct remembrance that that had been brought
to my attention some years before, but ‘that I had never seen any report or
examination of it, I was not aware of the value of it, and I did not know
whether it was coal or not, and I did not care to go any further with it, that
was as to myself personally. When the company was formed, I referred it
to them, and they desired first an examination. Upon that examination they
made their purchase.

“Q. Was the examination made based in any way upon what you have
stated existed away back in '90 and ’91? A. No, sir; in fact, I did not
know there were tunnels on the property.

“Q. How is that? A. In fact, I did not know vyhether there were any
tunnels or open prospects on the property, or that there ever had been.

“Q. When did you first find that out? A. When the examination was made
they took some, the expert took some men with him, and in looking over the
ground they uncovered some prospect holes and dug out some tunnel that
had been more or less filled with water and débris.

“Q. I wish you would state whether or not from the report that you had
from the men whom you sent there and from such other knowledge you had
whether or not that property, as coal property, is anything more at the present
time than a prospect? A. Well, no; it is a probability. It could not be de-
termined as a mine, and in fact I was loath, even after the report was made,
to take hold of it until I had secured some additional information with ref-
erence to a rock dyke that runs fairly close to that property up there, and
which, in my opinion, is the reason why one of the contiguous pieces of coal
property was worthless, the rock dyke having practically coked the coal in
the mine, and rendered it entirely worthless.”

We are of the opinion that Smith’s own testimony shows that at
and before his purchase of the property from the homesteaders for
the Securities Company he knew that it was the same land he had
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claimed to be coal land while manager of the Oregon Improvement
Company, and that his actions above indicated in respect to the land
were then present to his mind. The abstract of title necessarily
showed that the land was acquired from the government by the pro-
posed sellers under and by virtue of its homestead laws. There is,
therefore, nothing in the case of Harrington v. United States, 11
Wall. 356, 20 L. Ed. 167, precluding the affirmance of the judgment.

[3] That coal lands are mineral lands within the meaning of the
United States statutes is well settled, and that land known at the
time to be mineral land cannot be legally acquired under and by virtue
of the homestead law of the United States is also too well settled to
need the citation of authorities.

The appellant company not being an innocent purchaser, and the
patents in question having been acquired by the gross fraud of the
patentees, the decree annulling them is affirmed.

ROGERS et al. v. VICKSBURG, 8. & P. R. CO.t
(Circuit Court of Appeals, Fifth Circuit. March 5, 1912.)
' No. 2,265.

1. CORPORATIONS (§ 496%)—LIABILITY FOR TORTS—CONSPIRACY.
Corporations are liable in damages for torts, and in proper cases may
be convicted of conspiracy.

[Ed. Note.—For other cases, see Corporations, Cent. Dig. § 1907; Dec.
Dig. § 496.*

Liabilities of corporations for conspiracy, see note to Hindman v. First
Nat. Bank, 39 C. C. A. 17.]

2. CONSPIRACY (§ 21*)—CIVIL LIABILITY ACTION-—QUESTIONS FOR JURY.

In an action against a railroad for aiding in a conspiracy to commit a
Iynching by furnishing a special train to carry the individuals composing
the mob to the place where the lynching took place, evidence examined,
and held that it was error to direct a verdict for defendant.

[Ed. Note.—For other cases, see Conspiracy, Cent. Dig. §§ 28, 29; Dec.
Dig. § 21.%]

In Error to the Circuit Court of the United States for the Southern
District of Mississippi.

Action at law by Annie May Rogers and others against the Vicks-
burg, Shreveport & Pacific Railroad Company. Judgment for defend-
ant, and plaintiffs bring error. Reversed.

This is a suit by the widow and minor children of Robert T. Rogers, who
was taken by a mob from the parish jail at Tallulah, La., on May 28, 1906,
and hanged. Rogers was accused of murdering a man by the name of Brown
and was about to go free, a plea of former jeopardy having been sustained,
when, on the day mentioned, the brother of Brown chartered from defend-
ant in error a special train, which was run from Monroe, La., to Tallulah,
and gathered up along the way the individuals composing the mob that broke
into the jail and hanged Rogers.

*For other cases see same toplc & § NUMBER in Deo. & Am. Digs. 1907 to date, & Rep’r Indexes
194 F.—5 t Rehearing denfed April 2, 1912.
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There are four counts to the declaration. The first is based on the theory
that a conspiracy existed to take the life of Rogers, and the defendant com-
pany joined the same, and thereby became liable for all of the acts of any
of the conspirators. The second count proceeds upon the theory that the de-
fendant had or was charged with notice of the fact that the special train was
chartered for an unlawful purpose, and that it was defendant’s duty not to
place at the disposal of the mob the means of accomplishing its purpose,
which duty it violated. The third count charges negligence in not preventing
the carrying out of the unlawful scheme; it being the duty of the defendant
and within its power to do so. And the fourth count charges that the de-
fendant, having delegated its franchise powers and privileges to another, can-
not escape liability, but is responsible for his acts.

To this declaration the defendant pleaded the general issue, a jury was
impaneled, and testimony introduced by the plaintiffs tending to show the
following facts:

On May 28, 1906, Robert T. Rogers, the deceased, was being held a prisoner
in the parish jail at Tallulah, La., on the charge of murdering a man by the
name of Brown. A plea of former jeopardy had been interposed in his behalf,
and on the 21st of the same month the plea had been sustained and the dis-
charge of the prisoner ordered; but he was being held subject to an appeal
by the state from this decision.

The man whom Rogers was accused of having killed had a brother resid-
ing in Monroe, La., and on said May 28th, one week after the order was
made discharging Rogers, this brother, “Doctor” F. A. Brown, made applica-
tion to the defendant company to lease or charter to him a special train to
be run from Monroe to Delta Point, the eastern terminus of its road, and re-
turn ; Tallulah being a station on its road between these places. The applica-
tion for this train was made to M. M. Bellah, ticket agent of defendant at
Monroe, about 10 o’clock in the forenoon for a train to be started from Mon-
roe at 8:30 o’clock that night and run to Delta Point, where it was to remain
about four hours and then return to Monroe. Dr. Brown stated to Bellah
that he wished to carry three or four passengers and make stops at Rayville
Railroad Crossing, Boeuf River, and Delhi, and that it would suit him as
well to have the train leave Monroe from the switching yard as from the
depot; the yard being about half a mile east of the depot. As soon as the
application was made, Bellah took the matter up by wire with the superin-
tendent at Vicksburg, and a number of telegrams passed, resulting in the
chartering of the train and fixing of the price. Although there were two regu-
lar passenger trains a day each way between these points and this train was
to be run at such unusual hours, no inquiry was made as to the purpose for
which Dr. Brown wished to charter it. The disposition of the Rogers’ case
at Tallulabh had aroused much interest in and about Monroe, and it was a
matter of general knowledge and discussion on said day that this special train
was to be run that night. Oné of the citizens who had heard the rumor
walked down with a friend to the yard about the appointed time and observed
the train standing in readiness and saw a number of men crawl from under
the neighboring box cars and get on board, carrying guns, sacks, ropes, chains,
and lanterns; one of the latter having a sack or gauze around it. They seem-
ed to be in a great hurry. The lights on the coach were turned low and the
window shades drawn down, and the men conversed in subdued tones, so
that this witness could not hear what was being said. The point from which
the train was started was about 60 yards from the Monroe yard office, where
telegraphic messages are received and sent in connection with the running
of trains. This train left about 8:30 p. m. and proceeded eastward, stopping
first at the Boeuf River water tank, next at the Rayville railroad crossing,
then at a point several miles east of Rayville, out in the woods, where there
was no station nor even a switch. The next stop was at the compress at
Delhi, and the next at the Delhi depot, where a red semaphore required it
to stop for orders. The conductor remained for several minutes in the tele-
graph office at Delhi and received orders from the chief train dispatcher’s
office at Vicksburg. The train then proceeded to the Bayou Macon bridge,
where another stop was made. At all of these points, except the Delhi sta-
tion, additional armed men boarded the train. The flagman is the only mem-



ROGERS V. VICKSBURG, S. & P. R. CO. 67

ber of the train crew whose testimony was procured by plaintiffs, and he
states that the lights in the coach were turned low, though he does not know
who turned them down; that he noticed the guns soon after the train left
Monroe and thought that “something was up,” though he could not tell what;
that his suspicions were aroused; that the shades at the windows were drawn
down, and it was too dark in the car to recognize any one; that he saw Dr.
Brown and the conductor, Mr. James (who is now dead) conversing on the
back platform for a part of the way, though he did not hear what was said
between them. He describes the stops that were made and the taking on of
the additional men, and says that when they reached Tallulah (53 miles from
Monroe) there were 40 or 50 men on board; and there the train stopped im-
mediately in front of the courthouse, which was the nearest point to the jail
that it could reach, and everybody got off except the train crew and went to
the north side of the track (the side on which the jail is located). That the
train then went on to Delta Point, reversed, and immediately returned to
Tallulah.

No one in Tallulah, as far as the testimony shows, saw the mob leave the
train; but the latter was observed to stop in front of the courthouse, and a
few minutes afterwards the citizens were aroused (it being then about 10
o'clock at night or later) by hammering and pounding at the jail and the
cries of Rogers pleading for his life. Entrance was finally effected through
the brick wall of the jail, and the lock of the steel cage was cut off and
Rogers removed in his night clothes and sock feet and taken by the mob to
a point on the defendant’s right of way several hundred yards west of its
passenger depot and there hanged to a telegraph pole.

When the train was returning and had reached Barnes, a station four miles
east of Tallulah, it was met by a freight train, the crew of which told Con-
ductor James that the mob had hanged a man at Tallulah. The train pro-
ceeded to Tallulah and stopped in front of the courthouse, at the point where
the mob had left it, but, failing to find its passengers, felt its way along to
the depot, where it was temporarily stopped by the sheriff’s posse, but shortly
permitted to go on. From the depot platform, where he, with others, had
stood and watched the hanging, Mr. J. V. Sevier pointed out to the conductor
the mob on the railroad at the point where the hanging had taken place,
“giving him the highball” to come on down. He “rode the engine,” by the
headlight of which the body could be seen hanging to the pole, stopped his
train at the scene of the lynching, and took on board the perpetrators of the
erime and returned them to the several points from which they had come.

The chief train dispatcher of the defendant road, whose office is at Vicks-
burg, testified that the orders given the crew of this train were to make stops
as requested by Dr. Brown and to observe his wishes in the running of the
train, as it was chartered by him. .

Robert 'T. Rogers was a young man only 30 years of age at the time of his
death, was a devoted husband, a kind and loving father, and a good provider
for his family.

At the close of the plaintiffs’ testimony, the defendant moved the court to
exclude the same from the jury and instruct them to find a verdict for the
defendant, which motion was sustained and the jury so instructed, and ver-
dict was rendered accordingly.

From the judgment on the verdict, this writ of error was sued out.

J. C. Bryson (J. B. Dabney, J. B. Stone, and W. M. Murphy, on the
brief), for plaintiffs 1 error.

J. Blanc Monroe and J. Hirsh (Hirsh, Dent & Landau, on the brief),
for defendant in error.

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges.

PARDEE, Circuit Judge (after stating the facts as above). This
suit is one to recover damages from the defendant railroad company
for aiding, assisting, and participating in the unlawful conspiracy to
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murder Robert T. Rogers, the husband and f;;ther of plaintiffs below,
plaintiffs in error here.
Article 2315, C. C. La., provides as follows:

. “Bvery act whatever of man that causes damage to another obliges him
by whose fault it happened to repair it; the right of this action shall survive
in case of death in favor of the minor children or widow of the deceased
or either of them, and in default of these, in favor of the survivingefather
and mother or either of them, and for the space of one year from the death.
The survivors above mentioned may also recover the damages sustained by
them by the death of the parent or child, or husband or wife, as the case
may be.”

[1] Corporations are liable in damages for torts, and in proper cases
may be convicted of conspiracy.

{2] The evidence shows that a conspiracy to lynch Rogers existed,
and that in pursuance thereof Rogers was lynched, and that the suc-
cessful result of the conspiracy came through the aid and assistance
given by the company and its agents; for it is undisputed that the
company furnished the railroad train which gathered up the individu-
als composing the mob, carried them for miles to Tallulah, La., landed
them near the jail in which Rogers was confined, and after the mur-
der came back to the scene, gathered up the members of the lynch-
ing party, and carried them away in and to safety.

Is the railroad company liable, under the laws of Louisiana, for
the unlawful act resulting in damages to Rogers’ wife and children?
Did the company’s agents know, or ought they to have known, at any
time previous to the landing of the mob at Tallulah, the object and the
purposes of the gathering and the hiring of the special train?

Under the evidence, mainly recited in the foregoing statement,
these questions can only be answered by a jury.

The railroad company was present throughout by its authorized
agents, and, if the witnesses are to be believed, those agents knew,
or ought to have known, long before the special train reached Tallu-
lah, that the object and purposes of the trip were unlawful.

“Every person entering into a conspiracy already formed is deemed in law
a party to all acts done by any of the other parties, before or afterwards, in
furtherance of the common design.

“One to be chargeable as a co-conspirator need not have been an original
contriver of the mischief, for he may become a partaker in it by joining the
others while it is being executed. If he actually concurs, no proof is requaired
of an agreement to concur,

“If there is a conspiracy to accomplish an unlawful purpose, and the means
are not specifically agreed upon or understood, each conspirator becomes re-
sponsible for the means used by any co-conspirator in the accomplishment of
the purpose in which they are all at the time engaged.

“In an action against co-conspirators, the prosecutor may either prove the
conspiracy which renders the acts of the conspirators admissible in evidence,
or he may prove the acts of the different persons, and tbus prove the con-
spiracy.” Patch Mfg. Co. v. Protection Lodge, 77 Vt. 294, 60 Atl. 74, 107 Am.
St. Rep. 765.

“Mr. Cooley on Torts (page 125), referring to a conspiracy, says: ‘When
the mischief is accomplished, the conspiracy becomes important, as it affects
the means and measures of redress; for the party wronged may look beyond
the actual participants in committing the injury, and join with them as de-
fendants all who conspired to accomplish it. The significance of the conspira-
cy consists, therefore, in this: That it gives the person injured a remedy
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against parties not otherwise connected with the wrong.’ At page 127: ‘Most
wrongs may be committed either by one person or by several. When several
participate, they may do so in different ways, at different times, and in very
unequal proportions. One may plan, another may procure the men to exe-
cute, others may be the actual instruments in accomplishing the mischief;
but the legal blame will rest upon all as joint actors’ And at page 133:
“Where several persons umite.in an act which constitutes a wrong to another,
intending at the time to commit it, or doing it under circumstances which
fairly charge them with intending the consequences which follow, it is a very
reasonable and just rule of law which compels each to assume and bear the
responsibility of the misconduct of all. To require the party injured to as-
certain and point out how much injury was done by one person, and how .
much by another, or what share of responsibility is fairly attributabie to
each, as between themselves, and to leave this to be apportioned among them
by the jury according to the mischief found to have been done by each, wouid
in many cases be equivalent to a practical denial of justice. * * * While
the law permits all the wrongdoers to be proceeded against jointly, it also
leaves the party injured at liberty to pursue any one of them severally, or
any number less than the whole, and to enforce his remedy, regardless of the
participation of the others.’” IKernan v. Humble, 51 La. Ann. 389, 25 South.
431.

The judgment of the Circuit Court is reversed, and the cause is
remanded with instructions to award a new trial,

H. M. PFANN & CO. v. J. C. TURNER CYPRESS LUMBER CO.
(Circuit Court of Appeals, Fifth Circuit. March 5, 1912.)
No. 2,235,

1. SaLEs (§ 71*)—CONTRACT TO SELL ALL LUMBER MANUFACTURED—CONSTRUC-
TION.

An agreement to sell all lumber manufactured by the seller during a
certain period did not import a promise to keep the seller's mill in opera-
tion until the end of such period.

[Ed. Note—For other cases, see Sales, Dec. Dig. § 71.*

Countracts for sale of things to be produced or manufactured, see note
to Star Brewery Co. v. Horst, 58 C. C. A. 363.]

2. SALEs (§ 88%)—CoNTRACT TO SELL ALL LUMBER MANUFACTURED—ACTION
FOR BREACH—QUESTION FOR JURY.

In an action for breach of the contract, it was error to submit such
question to the jury.

[Ed. Note—For other cases, see Sales, Cent. Dig. §§ 248-250; Dec. Dig.
§ 88.#]

In Error to the Circuit Court of the United States for the South-
ern District of Florida. )

Action at law by the J. C. Turner Cypress Lumber Company against
H. M. Pfann & Co. Judgment for plaintiff, and defendant brings
error. Reversed and remanded.

The J. C. Turner Cypress Lumber Company brought suit against H. M.
Pfann & Co. for breach of contract. The cause of action is set forth in the:
third count of the declaration in the following language:

“(3) Plaintiff further sues for that heretofore, to wit, in November, 1900,

defendant entered into a certain contract with the plaintiff whereby defend-
ants agreed to sell, and plaintiff agreed to buy, certain lumber then manu-

vFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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factured and also such lumber as might be manufactured by defendants from
Nevember 1, 1900, to November 1, 1901, all in accordance with certain terms
and conditions in said contract set forth. And in pursuance thereof defend-
ants did sell and deliver to plaintiff of said lumber then manufactured as
aforesaid, to wit, 235,800 feet, and did manufacture and sell and deliver to
the plaintiff in addition thereto, to wit, 1,231,812 feet. And thereafter on, to
wit, the 12th day of November, 1901, defendants for a valuable consideration
did agree to extend for two years ending November 1, 1903, the aforesaid
contract theretofore existing between plaintiff and defendants, and defendants
thereupon entered upon and continued the performance of their said last-men-
tioned agreements until the breach by defendants hereinafter mentioned; and
plaintiff has always been ready to perform said agreement on its part and has
performed the same except as it was excused from so doing by defendants’
breach of said agreement hereinafter mentioned, and except as aforesaid
all conditions were performed and all things happened and all times elapsed
necessary to entitle the plaintiff to a performance of defendants’ said agree-
nment, and to maintain this action for the breach thereof hereinafter alleged.
And on, to wit, the 1st day of April, A. D. 1903, defendants evinced an inten-
tion no longer to be bound by said contract and have since failed and neg-
lected to perform the same, and the amount of lumber delivered by defend-
ants to plaintiff under said contract was less than that contracted to be de-
livered by, to wit, 1,158,894 feet, which said lumber was of a value at the
aggeed E)ime for delivery thereof exceeding the agreed price thereof by, to wit,
$19,701.20.”

That part of the contract mentioned, deemed material for consideration,
reads as follows:

“This memorandum of agreement made this 15th day of November, 1900,
by and between H. M. Pfann & Company, of Loughman, Florida, party of the
first part, and the J. C. Turner Cypress Lumber Co., New York City, New
York, part (party) of the second part, witnesseth: That the said party of the
first part agrees to sell and the said part (party) of the second part agrees
to buy all of the lumber of the grades and kinds hereinafter mentioned that
has been manufactured by said party of the first part at their mill at Lough-
man, Florida, and put in complete piles in their yard at that place, up to
November 1, 1900, and also such further lumber as may be manufactured by
them from November 1, 1900, to November 1, 1901.”

It appears from the record that, pursuant to the terms of the contract,
Pfann & Co. delivered to the Cypress Lumber Company all lumber of the
grades and kinds specified which had been piled up in their yard up to No-
vember 1, 1900, and also the lumber which they manufactured from Novem-
ber 1, 1900, to November 1, 1901. During the month of November, 1901, the
parties by agreement extended their contract for the period of two years, as
will appear by the following letter:

“Loughman, Fla., Nov. 12, 1901.

#J. C. Turner Cypress Lumber Company, New York, N. Y.—Dear Sirs: In
answer to yours of the 7th in regard to extension of contract. .In considera-
tion of a loan of $6,000 made us July 6, 1901, we agree to extend for two years
ending November 1, 1903, our contract made November 1, 1800.

“Truly yours, H. M. Pfann & Co.”

It is conceded by the parties that the contract referred to, as made Novem-
ber 1, 1900, was the contract hereinbefore set out, dated November 15, 1900.
Pfann & Co. continued to manufacture and deliver lumber of the grades
specified in the contract until about March 31, 1903, when they sold out their
plant. The amount of lumber stipulated to be sold and delivered to the Lum-
ber Company was about 25 per cent. of the output of Pfann & Co.'s mill.

" The Lumber Company asserts the right to recover of Pfann & Co. damages
for their failure to deliver lumber during the period of seven months, i. e,
from March 31, 1903, to November 1st following. The demurrers interposed
by Pfann & Co. to the third count of the declaration, the other three counts
having been eliminated, were overruled by the court., Pfann & Co. then set
up several defenses in pleas duly filed. Evidence was introduced and the
cause was submitted to the jury under instructions. A verdict in favor of
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the Lumber Company was returned, and judgment entered thereon; and to
reverse the judgment Pfann & Co. prosecute error.

Charles M. Cooper and John C. Cooper, for plaintiff in error.
H. Bisbee and George C. Bedell (W. B. Owen, on the brief), for
defendant in error.

Before PARDEE and McCORMICK, Circuit Judges, and MAX-
EY, District Judge.

MAXEY, District Judge (after stating the facts as above). [1,2]
The decisive and only question, which we shall consider, arises upon
the face of the contract and its extension as agreed upon by the par-
ties. Regarding the terms of the contract as ambiguous, the trial
court admitted testimony to explain the situation of the parties and
then submitted the construction of the contract to the determination
of the jury.

In failing to construe the contract itself and referring its construc-
tion to the jury we think the court committed error. If the contract,
fairly construed, imposed no liability on the plaintiffs in error, there
should have been a peremptory instruction in their favor. What con-
struction then should be placed upon the instrument? To arrive at
its proper meaning resort must be had to the phraseology of the orig-
inal contract, since the subsequent agreement merely provided for its
extension for two years ending November 1, 1903. The important
words to be considered are the following: “The party of the first
part agrees to sell and the party of the second part agrees to buy all
of the lumber of the grades and kinds,” etc., “and also such further
lumber as may be manufactured by them” from November 1, 1901,
to, November 1, 1903. It is contended by the lumber company that
the words employed required Pfann & Co. to operate their plant for
the period of two years, and upon their failure to do so a cause of
action accrued to it for breach of contract. On the other hand, Pfann
& Co. insist that they did not contract away their right to sell the
plant and that they were obligated to deliver such lumber only as
might be manufactured by them while the mill was in operation.

We think that the latter construction is the proper one to place up-
on the contract. The words do not import a promise to keep the mill
in operation, nor to manufacture any quantity of lumber during the
two years. Lumber manufactured by the mill of the grades in the
contract specified, it was the duty of Pfann & Co. to sell and deliver
to the LLumber Company at the contract price. But the words referred
to cannot, by any reasonable rule of interpretation, be so construed
as to divest Pfann & Co. of the right to dispose of their property in
their own way and at any time deemed advantageous to themselves.

To construe the words so as to deprive them of the right to sell
the plant, there must be interpolated in the contract language which
the parties themselves have failed to employ. In other words, we
would thus make a contract for the parties which they have not made
for themselves. A right so important as that of one to sell his own
property should not be denied him unless the language employed
clearly conveys that intention.
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The views expressed are not without authority in their support.
The case of Wemple v. Stewart, 22 Barb. (N. Y.) 154-161, is directly
in point. At page 160 will be found the following language of the
court:

“But I think that the referee erred in his construction of the second clause
of the contract. It seems to me that by that clause the defendants did not
obligate themselves to saw at their mill any spruce plank. The obligation ex-
tended no further than to require them, in case they elected to saw merchant-
able spruce plank at their mill during the ensuing winter, to deliver all such
plank so sawed, at the yard of Gardinier & Van Denburgh, The agreement
is to deliver all the merchantable spruce plank that they may saw, etc. These
words are not promissory in their nature, except so far as relates to the de-
livery of plank which they shall saw during the ensuing winter; nor do they
import a promise or undertaking to saw any particular, or any, quantity of
merchantable spruce plank during the ensuing winter. To construe this
clause of the contract as requiring the defendants to saw all the plank they
should be able to saw the next winter, etc., would be making a new contract
for the parties.”

In Drake v. Vorse, 52 Towa, 417, 418, 3 N. W. 465, 466, the con-
tract construed was as follows:
“I hereby agree to make all the school seat castings that A, 8. Vorse may

want during the year 1873 at six cents per pound. * * * Payment cash
on delivery.”

At page 419 of 52 Jowa, at page 467 of 3 N. W., it was said by
the court:

“Counsel differ widely as to the obligation which it imposes upon the de-
fendant. It binds the plaintiff to make what castings the defendant may
want. It does not expressly bind the defendant to anything except to pay in
cash on delivery the prices specified. But conceding that it bound him to
order and take of the plaintiff all the castings he should want, it could not,
we think, have the effect to preclude him from entering into a partnership,
nor would it become obligatory upon the firm. It was certainly the defend-
anc’s privilege to discontinue business at any time when it should appear
to him that his interest demanded it, and that, too, without becoming liable
to the plaintiff in damages, He did discontinue business upon his individual
account. After that he did not individually want or need any castings, and,
as the firm was not bound to take any, we do not think. that the defendant
became liable.”

See, also, McKeever v. Iron Co., 138 Pa. 184, 16 Atl. 97, 20 Atl.
938; Gwillim v. Daniell, 2 Crompton, Meeson & Roscoe, 61; Bailey
v. Austrian, 19 Minn. 535 (Gil. 465).

The words used in the present contract fall short of conveying the
meaning insisted upon by the defendant in error. - Under the contract,
as we construe it, the plaintiffs in error had the right to sell their
property without incurring liability for damages to the defendant in
error. It follows that the judgment awarding damages to the latter
for its breach is erroneous. It is therefore reversed, and the cause is
remanded to the trial court with directions to proceed, upon a fur-
ther hearing of the cause, in accordance with law and the views herein
expressed. ’

Reversed and remanded.
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KAILL v. ROARD OF DIRECTORS OF ST. LANDRY PARISH, LA, et al.
(Circuit Court of Appeals, Fifth Circuit. February 27, 1912)
No. 2,300,

1. JUDGMENT (§ 519*)—COLLATERAL ATTACK—MANDAMUS T0 ENFORCE Pay-
MENT.
The validity of a judgment against a parish cannot be raised by an-
swer in 2 mandamus proceeding to compel its payment.
[Ed. Note—For other cases, see Judgment, Cent. Dig. § 963; Dec. Dig.
§ 519.%]

2, CourTs (§ 344*)—EXECUTION OF JUDGMENTS OF FEDERAL COURTS—CONTROL
BY STATE LAw.
The process by which the courts of the United States execute their
judgments is not controlled by state law.
[Bd. Note.—For other cases, see Courts, Cent. Dig. § 917; Dec. Dig.
§ 344.%]

3. ManpAMUS (§ 111%)—COMPELLING PAYMENT OF JUDGMENT AGAINST PARISH
—GROUNDS FOR REFUSAL.

That funds to be collected by a parish are specially dedicated by law
for educational purposes, that said funds are insufficient to carry on and
maintain the schools of the parish, and that the parish had no funds
carried over from previous years were not sufficient grounds for denying
a vgr;t of mandamus to compel the payment of a judgment against the
parish.

[Ed. Note.—For other cases, see Mandamus, Cent. Dig. §§ 231, 232, 234 ;
Dec. Dig. § 111.*

Mandamus to enforce payment of judgment against municipality, see
note to Holt County v. National Life Ins. Co., 25 C. C. A. 475.]

In I?,rror to the Circuit Court of the United States for the West-
ern District of Louisiana.

Mandamus proceedings by Henry G. Kaill against the Board of Di-
rectors of St. Landry Parish, La., and others. Judgment for defend-
ants, and plaintiff brings error. Reversed.

In this case Henry G. Kaill, the plaintiff in error, hereinafter called plain-
tiff, sued out an alternative writ of mandamus against the parish board of
directors of the parish of St. Landry, the individual members thereof and its
officers, defendants in error, the said parish board of directors of the parish
of St. Landry being hereinafter called defendant, to compel defendant tc
pay a judgment which plaintiff had obtained in the court below against de-
fendant, and which the latter refused to pay.

The petition alleged: That plaintiff had obtained in the court below, after
issue joined and due hearing had, a judgment against the defendant in the
full sum of $2,400, with 5 per cent. per annum interest on $800 thereof, from
January 31, 1905, until paid, and with 6 per cent. per annum interest on the
balance of $1,600 from January 31, 1905, until paid, and costs. That said
judgment reundered in favor of plaintiff and against defendant as aforesaid
had long since become final and executory, and that payment thereof had
been demanded and refused. That under the laws of the state of Louisiana
all the property, real and personal, belonging to defendant, was exempt from
seizure and sale under execution. That there were ample funds in defend-
ant’s treasury not otherwise appropriated to pay and satisfy in full said
judgment in prineipal, interest, and costs. That tke board of school directors,
the governing authority of defendant, was required by the laws of the state
of Louisiuna to make an annual estimate of the amount of revenue which it
would receive for the year, and to make a budget of appropriation of the

*For other cases see same topic & § NUMBER In Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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same, and to pay. out no funds intrusted to its charge except on a warrant
drawn by its president and countersigned by its secretary in pursuance of
an appropriation by it regularly made.

The petition then recited the names of the members of the governing au-
thority of defendant and of its officers, gave their residences, and alleged
that plaintiff had no adequate remedy to enforce payment of its said judg-
ment except the writ of mandamus.

The petition was duly verified, and concluded by praying for an alternative
writ of mandamus commanding defendant to forthwith pay plaintiffs said
judgment in prineipal, interest, and costs, or to show cause, if any there wers,
in open court at Opelousas, La., on a day and hour to be named by the court,
why a peremptory writ of mandamus should not issue, commanding and di-
recting the president and superintendent and ex officio secretary and treasurer
of defendant to pay said judgment in pursuance of said appropriation and in
accordance with the laws of the state of Louisiana in such cases made and
provided.

In due course defendant filed its return, in which, after denying all and
singular the allegations in plaintiff’s petition contained, it averred that he
was not entitled to the relief prayed for because “his debt was contracted in
violation of sections 59 and 73 of Act No. 81 of the General Assembly of the
state of Louisiana for the year 1888. That, said indebtedness having been
contracted in violation of this said statute, no action or execution can be
allowed in aid thereof.”

This return having been objected to, defendant filed an amended return, in
which it averred: “That plaintiffs herein are not entitled to an execution of
their said judgment by mandamus proceedings, because the funds to be here-
after collected by your respondent board are specially dedicated by law for
educational purposes for the years for which said funds are collected; that
said funds are insufficient to carry on and maintain the public schools of the
parish of St. Landry for the period required by law; that your respondent
board bhas no funds on hand remaining over from previous years, and your
respondent board, under the law of its creation, is without right or authority
to direct any of the funds which may hereafter come under its control for
educational purposes to the payment of relator’s judgment. Wherefore re-
spondents pray that their original answer be amended as herein set forth, and
that the writ of mandamus herein prayed for be denied, and respondents be
hence dismissed.”

Thereupon plaintiff again objected to defendant’s return as thus amended.
His objection was that the averments of said return were insufficient in
law to entitle them to a discharge under the writ. But the court permitted
the defendants to prove as shown by the agreed statement in the record:

“(1) Plaintiff’s judgment which is sought to be enforced by the mandamus
proceedings herein instituted by plaintiff is as follows:

* ‘United States Circuit Court, Western District of Louisiana.

“ ‘Henry G. Kaill, Plaintiff, v. Parish Board of Directors of the Parish of St.
Landry (Louisiana), Defendant. No. 401.

“‘This cause having been regularly called for trial, taken up, and tried in
open court, and submitted for adjudication, and, the law and the evidénce
being in favor of plaintiff and against the defendant, it is therefore ordered,
adjudged, and decreed that the plaintiff, Henry G. Kaill, do have and recover
judgment in his favor and against the defendant, the parish board of direc-
tors of the parish of St. Landry (Louisiana), in the full sum of twenty-four
hundred ($2,400) dollars with 5 per cent. per annum interest on eight hun-
dred dollars ($800) thereof from and after January 31, 1905, until paid; and
6 per cent. per annum interest on sixteen hundred ($1,600) dollars thereof
from and after January 31, 1905, until paid. It is further ordered, adjudged,
and decreed that the defendant pay all costs of this suit. This done on the
24th day of April, A. D. 1909.

“‘[Signed] Aleck Boarman, United States Judge.

“‘Filed April 24th, 1909. [Signed] Leroy B. Gulotta, Clerk.’

“(2) That demand for the payment of said judgment was made by plain-
tiff’s attorney, and said demand was refused by the defendant board by a res-
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olution adopted April 6, 1910, in the words following, to wit: ‘On motion of
Mr. Boudreau, it was resolved that the superintendent be instructed to in-
form Mr. E. B. Dubuisson, attorney of H. G. Kaill, that the school board
refuses to make any provisions for the payment of the judgment of said H.
G. Kaill against the parish board of school directors.’

“(3) When the writ of mandamus was served upon defendants, there were
no funds in the treasury of the defendant board except special funds, the pro-
ceeds of special taxes appropriated to the special purposes for which said
taxes were voted, and therefore not available for the payment of ordinary
obligations of said board.

“(4) The total receipts of said board for the fiscal year ending June 30, 1910,
aside from the special funds above mentioned, were eighty-one thousand one
hundred and thirty-eight and 82/100 dollars ($81,138.82). These funds were
sufficient to run the high school departments of the public schools of the
parish of St. Landry for nine months and all other departments for eight
months. The length of time during which the last-mentioned departments are
operated depends upon the amount of the board’s revenues. The sessions of
said departments seldom reach the period of nine months during any school
yvear. There was no balance carried over from the revenues of the fiscal year
ending June 380, 1910, to the next fiscal year beginning July 1, 1910, except
the special funds mentioned in paragraph 3, supra.

“(5) The defendant board has not made an annual budget appropriation for
the fiscal year beginning July 1, 1910, based on the entire revenues of the
board for said year, nor has it even in the past made such an appropriation.
The custom of the board has been to dispose of all of its revenues by separate
appropriations made for special purposes at various times during each year
at its regular or special meetings.

“(6) As a result of the adoption of the amendment to the Constitution of
the state of Louisiana as proposed by joint resolution No. 257 of the Acts of
the General Assembly of said state for the year 1910, the revenues of the de-
fendant board from the police jury on the basis of the present assessment will
be about five thousand dollars ($5,000) more than said board has heretofore
ever received per year from said source.”

The case was tried without a jury as per written stipulation, and at a sub-
sequent term of court judgment was entered in favor of defendant and against
plaintiff dismissing the petition.

E. B. Dubuisson, for plaintiff in error,
Gilbert L. Dupre. (R. Lee Garland, on the brief), for defendants in
error.

Before PARDEE and McCORMICK, Circuit Judges, and MAXEY,
District Judge.

PARDEE, Circuit Judge (after stating the facts as above). [1]
Neither the original nor amended answer was sufficient, nor do the
agreed facts shown by the evidence warrant the judgment of dis--
missal of plaintiff’s petition. All questions of the indebtedness of the
defendant to the plaintiff and the validity thereof are settled by the
judgment. The question was before this court on very similar facts in
Mayor, etc., of City of New Orleans v. U. S. ex rel. Stewart, 49 Fed.
40, 1 C. C. A. 148, and Judge Locke, for the court, said:

“The question as to whether the debt for the collection of which a manda-
mus was prayed was a liability of the city of New Orleans or not has been
determined by the judgment. If there could have been any defense made to
the action on account of the debt having been contracted for the purposes of
the year 1882, and not paid from the revenues of that year, and therefore in-
volving the accumulation of an indebtedness such as was prohibited by the act

of 1877, it should have been made at the trial of the cause in the court be-
low”
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—citing United States v. New Orleans, 98 U. S. 395, 25 L. Ed. 225,
as follows:

“In the present case the indebtedness of the city of New Orleans Is conclu-
sively established by the judgments recovered. The validity of the bonds upon
which- they were rendered is not now open to question. Nor is the payment
of the judgments restricted to any species of property or revenues or subject
to any conditions. The indebtedness is absolute. If there were any question
originally as to a limitation of the means by which the bonds were to be paid,
it is cut off from consideration now by the judgments. If a limitation existed,
it should have been insisted upon when the suits on the bonds were pending,
and continued in the judgments. The fact that none is thus continued is con-
clusive on this application that none existed.”

This is no longer an open question. See United States v. New Or-
leans, supra; and see 9 Rose’s Notes, p. 641.

[2] This view of the case renders it unnecessary to determine
whether section 73 of Act 81 of Louisiana Laws 1888 (see Session
Acts 1888, p. 108) is still in force or has been repealed by Act No. 214
of 1902, a matter to which most of the argument in this case has been
directed, and in regard thereto we only say that the process by which
the courts of the United States execute their judgments is not con-
trolled by state law. Hart v. City of New Orleans (C. C.) 12 Fed.
292; s. ¢, 118 U. S. 136, 6 Sup. Ct. 995, 30 L. Ed. 65.

In Mayor, etc.,, New Orleans v. U. S. ex rel. Stewart, supra, Judge
Bruce said:

“I concur in the conclusion and judgment of my Brother Locke in this case.
It is my opinion that it was the duty of the common council of the city to put
the relator’s judgment upon the budget for the year 1891 ; that it was an act
ministerial in its character, and mandatory, under the provisions of the Act
of Ex. Sess. 1870; that it was not within the discretion of the common coun-
cil to postpone the relator’s judgment upon the ground that all the revenues
of the city for the year 1891 are required to provide for what is called the alimo-
ny of the city, or on any other ground, and that the decisions of the Supreme
Court of the state cannot be held, upon a fair consideration, to have settled
the law in Louisiana otherwise.,”

And the decree of the court was:

“We find, therefore, no error in the action of the court below, and the judg-
ment for a peremptory writ of mandamus must be affirmed, with costs; but
so much time has been occupied by the delays of this case that the budget of
1891 may no longer be available, and it is ordered that this case be remanded
to the court below, with instructions that a peremptory writ of mandamus
issue, commanding the respondents herein to appropriate and pay from any
appropriation of 1891, of which there is any surplus remaining in the treas-
ury after all liabilities and expenditures have been paid, as contemplated in
section 5§ of act No. 38 of 1879, a sum sufficient to pay said judgment and
interest and costs in the court below and herein; and, if no such sum re-
mains of any appropriation of the said budget of 1891, after all such liabili-
ties and expenses have been paid, to proceed at their first regular meeting
after service of said writ to budget and appropriate in the estimate and ap-
propriations for the year 1892 such sum, as aforesaid; and it is so ordered.”

[3] We think that case was correctly ruled, and therefore we
do not find it necessary to further pass upon the following objec-
tions set forth in the second or amended return, to wit: That the
funds hereafter to be collected by the defendant are specially dedi-
cated by law for educational purposes, that the said funds are in-



THE TRANSFER NO. 19 v

sufficient to carry on and maintain the schools of the parish, and that
defendants had no funds carried over from previous years than to
point out, under the decisions cited and on principle, they do not with
other objections alleged make a good and sufficient return in this case.
See Monaghan v. City of Philadelphia, 28 Pa. 207, and Evans v.
Pittsburgh, Fed. Cas. No. 4,568, commenting thereon, and Pollock v.
Lawrence Co., Fed. Cas. No. 11,255.

The judgment of the Circuit Court is reversed, and the case is
remanded, with instructions to grant a new trial, and thereupon en-
ter judgment in favor of plaintiff and against defendant, commanding
the defendant to pay plaintiff’s judgment in principal, interest, and
costs out of any money remaining in defendant’s treasury from the
revenues of the fiscal year ending June 30, 1911, not otherwise appro-
priated, and, if there be no such sum sufficient for the purpose, then
that defendant be commanded to proceed at its first regular meeting
to be held after the service of said writ to appropriate a sum suffi-
cient for the purpose aforesaid out of its revenues for the fiscal year
ending June 30, 1912, or, if there be no funds sufficient for that pur-
pose remaining unappropriated out of its revenues for the year end-
ing June 30, 1912, then to make such appropriation out of its revenues
for the fiscal year ending June 30, 1913. Costs of this and the lower
court to be paid by defendant and appellee.

THE TRANSFER NO. 19.
(Circuit Court of Appeals, Second Circuit. January 8, 1912.)
No. 95.

CoLLISION (§ 72*)—STEAM VESSELS—VESSEL NoT UNDER CONTROL.

The master of a tug, who was at the wheel, intending to land at the
end of a pier on the Long Island side of East River, reversed the engines
full speed astern; but the tug struck the pier with such force that he
was knocked unconscious and severely injured, and the tug continued to
go astern in a semicircle, with no one in charge until she came into col-
lision with car floats alongside a transfer coming up the river. When
the transfer was 2,000 feet away, she saw the tug backing away from
the pier, and blew a signal of one whistle to indicate that she would pass
inside, and slowed. Receiving no answer, she blew another and stopped,
then an alarm and backed. Held that, while the master of the tug was
in fault for miscalculating her headway, the transfer was also in fault
in not sooner stopping and reversing.

[Ed. Note.—For other cases, see Collision, Cent. Dig. § 102; Dec. Dig.
§ 72.%]

Coxe, Circuit Judge, dissenting.

Appeal from the District Court of the United States for the South-
ern District of New York.

Suit in admiralty for collision by the River & Harbor Transporta-
tion Company, as owner of the tug Gladiator, against the steam tug
Transfer No. 19. Decree for respondent, and libelant appeals. Re-
versed.

sFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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Burlingham, Montgomery & Beecher (Wm. S. Montgomery and
Roderick Terry, Jr., of counsel), for appellant.
James T. Kilbreth, for appellee.

Before LACOMBE, COXE, and WARD, Circuit Judges.

WARD, Circuit Judge. April 29, 1910, at about 5:30 a. m., the
master of the libelant’s tug Gladiator, intending to land at the river
end of the Feed Docks above the Long Island ferry slips at Long
Island City, put her helm aport and reversed her engines full speed
astern. He evidently miscalculated the tug’s headway, because she
struck the pier so hard that he was thrown down, both his jaws
broken, probably by the wheel, and he lay unconscious until after
the collision happened. The tug continued to go full speed astern,
with nobody in charge of her navigation, in a semicircle, until just
before the collision the first deck hand, when it was too late, went
into the pilot house and rang up the engines full speed ahead. When
the tug’s stern was pointing into the docks, she was struck on her
port side by the bows of two floats in tow and alongside of Trans-
fer No. 19 coming up the Fast River and severely damaged. The
tide was the last of the ebb, and the course of the Transfer was
within 300 to 400 feet of the Long Island piers. Her master said
he saw the tug backing away from the Feed Dock when 2,000 feet
off, and that he blew a signal of one whistle to indicate that he would
pass inside of her and slowed, which was not answered. He blew
another, which was not answered, and stopped, and then he blew an
alarm and went full speed astern. At the time he blew the alarm,
he was within 75 or 100 feet of the tug.

The District Judge dismissed the libel, on the ground that the col-
lision was a pure accident; nobody being at fault. We cannot con-
cur in this view. The master of the tug was clearly at fault in mis-
calculating her headway, and the only other question is whether the
Transfer was also at fault. The master of the Transfer must have
seen that the tug was not on any definite course, but executing a
maneuver which brought the situation within the rule of special cir-
cumstances, Article 29, Inland Rules of 1897;* The Servia, 149 U.
S. 144, 13 Sup. Ct. 877, 37 L. Ed. 681; The John Englis, 176 Fed.
723, 100 C. C. A. 579. If there was anything in the navigation of
the tug to indicate that she was not under control, the Transfer’s
duty to exercise care was of the highest order. If, on the other hand,
the master of the Transfer thought the tug was being intentionally
navigated so as to go astern into a lower dock, it was his duty to
aid the maneuver as far as lay in his power. Upon his own state-
ment he had 2,000 feet of space and four minutes of time in which
to act, and we are satisfied that he did not take the natural step of !
stopping and going astern until the collision was inevitable. Both'
vessels were at fault.

The decree is reversed, and the court below directed to enter a
decree for half damages and half the costs of the District Court
and full costs of this court in favor of the libelant.

1y, 8. Comp. St. 1801, p. 2884
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COXE, Circuit Judge (dissenting). I think the sole cause of the
collision was the erratic and wholly unexpected conduct of the Gladi-
ator. The Transfer was coming up the river against a strong ebb
tide, with two car floats, one on each side. She had every reason to
expect that the Gladiator was intending to make a landing at the
Long Island City dock. She could not foresee that the wheelsman
had been knocked senseless by the Gladiator’s collision with the dock..
As soon as the master of the Transfer saw that the Gladiator was
backing away from the dock into the river he blew one whistle and
slowed down. Soon afterwards he blew a second whistle and stopped.
As the Gladiator still kept on backing on a circular. course it became
apparent that something was wrong and the Transfer then blew an
alarm and reversed her engine. What more could she do? The
presumption was that the Gladiator was properly manned and was
otherwise in a condition to navigate intelligently. The Transfer was
justified in relying upon this presumption, at least until the contrary
clearly appeared. When it became apparent that the Gladiator was
not under control, the Transfer did all that could be done in the
circumstances, namely, give an alarm signal and back. It must be
remembered that only a brief period intervened between the time
when the Transfer had reason to apprehend a collision and the time
the vessels came together. It was then a question of seconds and
a case of in extremis. The Transfer did all that could be done, but
even if she made an error in such circumstances it cannot be imputed
to her as a fault. The conduct of the Gladiator fully accounts for
the collision. No one was at the wheel and she was running wild.
No navigator, however capable and prudent, could anticipate such an
extraordinary condition. The moment it was perceived that the Glad-
iator was not under control the Transfer did all in her power to
avoid the collision. I think the decree should be affirmed with costs.

SMITH v. ATCHISON, T. & S. F. RY. CO.
(Circuit Court of Appeals, Eighth Circuit. February 14, 1912))
No. 2,933.

1. CARRIERS (§ 234*)—INJURIES TO PASSENGERS—WAIVER OF LIABILITY—
WHAT LAW GOVEENS.

‘Whether a waiver of liability for injuries, printed on the back of a
pass delivered to an employ€, was valid, so as to constitute a defense
to an action for injuries resulting from the carrier’s ordinary negligence,
depended on the law of the place of the accident, and not on the law
of the place where the pass was delivered, since the rule that a contract
will be interpreted according to the law of the place of its execution
and delivery does not apply to actions of tort.

[Ed. Note.—For other cases, see Carriers, Cent. Dig. § 1263 ; Dec. Dig.
§ 234.%] :

2. CargIERs (§ 307*)—INJUBIES TO PASSENGERS—STATUTES.

The Oklahoma statute (Comp. Laws 1909, § 428) providing that a car-
rier of persons without reward must use ordinary diligence for their
safe carriage was only applicable in the absence of contract, and did not

*For other cases see same topic & § NUMBER in Deg. & Am, Digs, 1307 to date, & Rep’r Indexos
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apply to an employ& traveling on a pass, who had signed a waiver of
liability for any injuries that might occur, which waiver was valid both
in Oklahoma and in the federal courts.
[Ed. Note.—For other cases, see Carriers, Cent. Dig. §§ 1252-1259, 1491 ;
Dec. Dig. § 307.*]
In Error to the Circuit Court of the United States for the Western
District of Oklahoma.
Action by Oliver T. Smith against the Atchison, Topeka & Santa
Fé Railway Company. Judgment for defendant, and plaintiff brings
error. Affirmed.

Austin F. Moss (Russell G. Lowe and Martin E. Turner, on the
brief), for plaintiff in error.

S. T. Bledsoe and Charles H. Woods (J. R. Cottingham, on the
brief), for defendant in error.

Before VAN DEVANTER, Circuit Judge, and AMIDON and
RINER, District Judges.

AMIDON, District Judge. The plaintiff, Smith, was a brakeman
in the employ of the defendant company, with his headquarters at
Wellington, Kan., For the purpose of enabling him to visit relatives
residing at Ferry, in the state of Oklahoma, the defendant issued to
him a free round- trlp pass from Wellington to that place. On the
return trip the train upon which he was a passenger was derailed,
in the state of Oklahoma, and the plaintiff received the injuries for
which he seeks to recover in this action. As in Northern Pacific Ry.
Co. v. Adams, 192 U. S. 440, 24 Sup. Ct. 408, 48 L. Ed. 513, the
evidence presents a case of ordmary negligence only, and fails to
show either a wanton or willful breach of duty. Upon the back of
the pass was the following printed provision, which was signed by
the plaintiff:

“This pass is not transferable and must be signed in ink by the holder
hereof, and the person accepting it and using it hereby assumes all risks
of accidents and damages to person and baggage under any circumstances,
wh%t_lzgrn S(:&,1,used by negligence of agents or otherwise. I accept the above
conditions.

At the close of the evidence the trial court directed a verdict in
favor of the defendant, and that ruling presents the only error as-
signed in this court.

[1] Plaintiff’s principal contention is that the waiver on the back
of the pass was void under a statute of Kansas, as interpreted by
its Supreme Court, and, as the pass was delivered in Kansas, it is
urged that the validity of the waiver must be determined by the law
of that state, though .the injury occurred in the state of Oklahoma,
under whose laws the waiver was valid. In support of this conten-
tion the plaintifi relies upon the general rule that a contract will
be interpreted according to the law of the place of its execution and
delivery, citing Liverpool & Great Western Steamship Co. v. Phenix
Insurance Co., 129 U. S. 397, 9 Sup. Ct. 469, 32 L. Ed. 788. That
was an action upon a contract to recover damages for its breach, and

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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in such a case the rule which plaintiff invokes is generally, though
not invariably, enforced. That rule, however, has never been applied
in actions of tort like the present. In such cases the law of the
place where the injury occurs defines the rights of the parties. The
Kensington, 183 U. S. 263, 22 Sup. Ct. 102, 46 L. Ed. 190; Weir
v. . Rountree, 173 Fed. 776, 97 C. C. A. 500. The courts have uni-
formly held that a contract exempting a carrier from liability for
negligence, valid at the place of its execution and delivery, will not
avail as a defense when the injury occurs in a state by whose laws
such contracts are declared to be void as against public policy. Hav-
ing adopted that rule when the law of the place of the injury would
impose a liability upon the carrier, can a contrary rule be adopted
when such law would protect the carrier by enforcing the contract?
We think not. The contract is by its terms tied to the tort, and the
same law should be applied to the one as to the other. The attempt
to distinguish them met with the following answer by the Supreme
Court in Martin v. Pittsburg & Lake Erie R. Co., 203 U. S. 284,
294, 27 Sup. Ct. 100, 102 (51 L. Ed. 184):

“The contention that because, in the cases referred to, the operation of
the state laws, which were sustained, was to augment the liability of a car-
rier, therefore the rulings are inapposite here, where the consequence of the

application of the state statute may be to lessen the carrier’s liability, rests
upon a distinction without a difference.”

The pass was not a contract between the plaintiff and the company.
It was simply a direction to defendant’s conductors to receive and
transport the plaintiff upon its trains. It could have been taken up
at any time, even in the course of a journey, and the plaintiff re-
quired to pay his fare. If a conductor had refused to honor the
pass, that would have given no right of action against the company.
It would have been simply a case for discipline between the company
and its employé for disregarding its directions. It would have given
no right of action, because the pass was a gratuity and imposed no
legal obligation. In a similar case the Supreme Court used the fol-
lowing language in regard to such a pass:

‘“Here there was no contract of carriage, and that fact was known to Mrs.
Boering. She was simply given permission to ride in the coaches of the

defendant.” Boering v. Chesapeake Beach Ry. Co., 193 U. S. 442, 450, 24
Sup. Ct. 515, 516 (48 L. Ed. 742).

Such being the nature of the pass, the condition on its back accom-
panied its use. If that condition was void by the law of the state
where the injury occurred, it would be disregarded. If it was valid,
it would be enforced. In that view the waiver was a complete de-
fense to this action. N. P. Ry. Co. v. Adams, 192 U. S. 440, 24
Sup. Ct. 408, 48 L. Ed. 513.

2] Plaintiff also seeks to rest the case upon a statute of QOkla-
homa, which says:

“A carrier of persons without reward must use ordinary care and diligence
for their safe carriage.” Comp. Laws 1909, § 428.

.He insists that the evidence made out a case for the jury to deter-
mine whether the defendant used ordinary care. This statute, how-
194 F.—6
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ever, declares the law in the absence of contract. Here the plaintiff,
by contract valid in Oklahoma and in the federal courts, expressly
exonerated the carrier from liability for negligence. If the defend-
ant violated the statute, it was only guilty of negligence, for whose
damages the contract was a complete release.

The judgment is affirmed.

UNITED STATES v. ABRAMS et al.
(Circuit Court of Appeals, Eighth Circuit. March 4, 1912)
No. 8,5883. '

1. INDIANS (§ 31*)—ALLOTTEES—CITIZENSHIP,

An Indian allottee, having received her allotment, became a citizen
of the United States, and was authorized to contract with respect to the
allotment, except in so far as restrained by congressional enactment.

?EEd. Note.—For other cases, see Indians, Cent. Dig. § 23; Dec. Dig.
§ 3L.*]

2. INDIANS (§ 16%)—INDIAN LANDS—ALLOTMENT—LEASES—CANCELLATION—
NEw LEASE.

Act Cong. March 2, 1895, c. 188, 28 Stat. 907, provided that allotments
to Quapaw Indians in Oklahoma should be inalienable for 25 years from
and after the date of the patent; but Act June 7, 1897, ¢. 3, 30 Stat. 72,
provided that such allottees might lease their lands for a term not ex-
ceeding 8 years for farming or grazing purposes, or 10 years for mining
and business purposes. Held that, where an allottee had leased her al-
lotment for 10 years for mining purposes, such act did not prevent the
mutual cancellation of such lease before the expiration of the term and
the making of a new one to the same parties for another term not ex-
ceeding 10 years.

[Ed. Note.—For other cases, see Indians, Cent. Dig. § 45; Dec. Dig. §
16.%]

Appeal from the Circuit Court of the United States for the Eastern
District of Oklahoma.

Action by the United States against A. W. Abrams and another.
From a judgment for defendants (181 Fed. 847), complainant appeals.
Affirmed.

Paul A. Ewert, Sp. Asst. Atty. Gen., for appellant.
S. C. Fullerton, for appellees.

Before SANBORN and ADAMS, Circuit Judges, and Wm. H.
MUNGER, District Judge.

WM. H. MUNGER, District Judge. One Minnie Redeagle, a mem-
ber of the Quapaw tribe of Indians, was, on the 26th day of Septem-
ber, 1895, given by the United States a certain allotment patent in and
to certain lands situated in the county of Ottawa, in the then Indian
Territory, now state of Oklahoma, under and pursuant to the pro-
visions of an act of Congress approved March 2, 1895 (28 Stat. 907,
c. 188). That act contained the following provision:

“Provided, that said allotment shall be inalienable for a period of twenty-
five years from and after the date of said patent.”

eFor other cases gee same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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Congress subsequently, to wit, on June 7, 1897 (30 Stat. 72, c. 3),
passed an act providing for and governing the leasing of lands allot-
ted under the provisions of the before-mentioned act of March 2, 1895.
The provision, so far as applicable to this case, was as follows:

“That the allottees of land within the limits of the Quapaw agency, Indian
Territory, are hereby authorized to lease their lands, or any part thereof, for
a term not exceeding three years, for farming or grazing purposes, or ten
years for mining or business purposes, and said allottees and their lessees
and tenants shall have the right to employ such assistants, laborers and help,
from time to time, as they may deem necessary.”

Thereafter, and on the 27th of March, 1902, said Minnie Redeagle
executed and delivered to the defendant A. W, Abrams a mining lease
to a portion of the lands so allotted to her for the full term of 10 years
from that date. Subsequently, and on the 23d day of May, 1905,
said Minnie Redeagle executed and delivered to the Towa & Okla-
homa Mining Company a mining lease for the term of 10 'years from
that date on the same land embraced in the before-mentioned lease to
A. W. Abrams. Afterwards, and on the Z6th of September, 1906,
Minnie Redeagle executed and delivered to said Iowa & Oklahoma
Mining Company another mining lease covering the same land for a
term of 10 years from that date. All of said leases were duly filed
for record in the office of the register of deeds for said Ottawa county.
Afterwards, and on the 21st day of March, 1910, said A. W. Abrams
and the Jowa & Oklahoma Mining Company executed and delivered to
said Minnie Redeagle a cancellation and surrender of each of the three
before-mentioned leases, and on the same date, and at the same time,
Minnie Redeagle and her husband executed and delivered to the Towa
& Oklahoma Mining Company another mining lease for the term of 10
years, to the above-mentioned land, which was, on the 1st day of April,
1910, duly filed for record.

This action was brought upon the part of the United States to
cancel and set aside all of said leases, excepting the one of date
March 27, 1902, to A. W. Abrams—the contention on the part of
the government being that the lease of the 27th of March, 1902, to
Abrams was a valid lease, but that the subsequent leases were invalid,
for the reason that they were executed and delivered within the term
and lifetime of the said lease to Abrams; that, under a proper con-
struction of the act of Congress, authorizing the leasing for a period
of 10 years, when Minnie Redeagle executed the lease to Abrams, she
exhausted her power and authority, and could not make any other
or further contract by lease with reference to the land until the ex-
piration of the 10-year period of that lease.

[1,2] Minnie Redeagle, upon receiving her allotment, was a citizen
of the United States, and authorized to contract with respect to said
allotment, excepting in so far as she was restrained by congressional
enactment. The act of Congress authorized a leasing for a term not
exceeding 10 years. We perceive of no reason, and find nothing in the
letter or spirit of the congressional enactment, which restrains her,
after having made a lease, from entering into a valid contract with the
lessee to cancel such lease before the expiration of its term, and then
make a new lease to such party or parties as she might see fit for an-
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other term, not exceeding 10 years. This is what she did, and all that
she did. We think it clear that the last-mentioned lease, of date
March 21, 1910, was a valid lease. The previous leases having been
cancelled by agreement between the lessor and lessee, and such can-
cellation placed upon record, they furnished no foundation for a bill in
equity to cancel them. There being at the time the action was brought
but one lease upon the premises, and that a valid lease, the bill stated
no cause of action, and a demurrer thereto was properly sustained.

We regard it as unnecessary at this time to pass upon the question
raised as to whether the United States has such an interest in the land
as entitles it to maintain the action; also, whether the two intermedi-
ate leases, executed while the first lease to Abrams was in force, were
invalid, as they were canceled by the parties before the bringing of this
action, and the question of their validity is at this time a moot ques-
tion.

The judgment is affirmed.

ATLANTIC MUT. INS. CO. v. PENINSULAR & O. 8. 8. CO.t
(Circuit Court of Appeals, Third Circuit. December 12, 1911.)
No. 45 (1,504).

Appeal from the District Court of the United States for the Eastern
District of Pennsylvania.

Suit in admiralty by the Peninsular & Occidental Steamship Coun-
pany against the Atlantic Mutual Insurance Company. Decree (185
Fed. 172) for libelant, and respondent appeals. Affirmed.

Theodore M. Etting, for appellant.
Francis S. Laws (Lewis, Adler & Laws, on the brief), for appel-
lee.

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges.

GRAY, Circuit Judge. This is an appeal from a decree of the Dis-
trict Court of the United States for the Eastern District of Pennsyl-
vania. 185 Fed. 172. The suit was a libel in admiralty by the Penin-
sular and Occidental Steamship Company, the appellee, against the At-
lantic Mutual Insurance Company, the appellant, to recover $2,704.80,
with interest and costs, as the amount alleged to be due under two
policies of marine insurance upon the steamship “‘Florida,” owned by
the libelant. In its answer, the respondent denied any liability what-
ever under the terms of its two policies, or, if liable at all, only in
the amount of one-fifth of $1,932.00.

One of the two policies in suit is stated in the libel to have been is-
sued on the 2d day of May, 1902, by the appellant, as a policy of
marine insurance for $20,000.00, against loss, inter alia, by perils of
the sea, fires, enemies, etc., upon the steamship “Florida,” her body,
tackle, apparel, etc. The other policy in suit was a policy of the
same character, issued on the 6th day of May, 1902, by the appellant,
and in all respects similar to the former one. On the same 6th day of

t Rehearing denfed. .
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May, 1902, policies of marine insurance were issued by three other
companies upon the same vessel, payable to the libelant, aggregating in
the amount insured, $20,000.00. In each of these policies, the ves-
sel was valued at $50,000.00, and the total amount of insurance on the
five policies taken out on the said 2d and 6th days of May, was $30,-
000.00. The libel also states that at these dates, there was prior in-
surance on the said vessel, as follows:

On the 9th day of July, 1901, the Federal Insurance Company is-
sued to the libelant an unvalued. policy of marine insurance, insur-
ing libelant to the extent of $40,000.00, upon the same ship “Florida,”
her tackle, apparel, etc., against loss by fire occurring between the
12th day of July, 1901, and the 13th day of July, 1902; that the steam-
ship was at the date of issuance of said policy, and at the date of the
loss thereinafter mentioned, of the actual value of $75,000.00. All
these policies contained the so-called “American Clause,” in regard to
prior and subsequent insurance. The questions in regard to the lia-
bility of the respondent-appellant on this libel, are stated and disposed
of by the court below. See 185 Fed. 172.

This being a clear case of double insurance, the libelant under the
policies as stated was entitled to full indemnity for any loss, total or
partial. As argued by the counsel for the appellee, if there had been
no prior insurance, the appellant and the other simultaneous insurers
would have been liable for the entire loss of $9,960, because the ag-
gregate of their policies was $50,000 upon a valuation of that amount.
There being prior insurance, however, the inquiry is made, first, did
the owner have any interest in the vessel insured not covered by the
prior insurers? and second, what was the amount of recovery obtained
from the first insurer? Unquestionably, there was an uninsured in-
terest, amounting to $35,000, estimated on the valuation of $75,000,
and this was fully covered by the subsequent insurance, as the aggre-
gate amount insured of $50,000 exceeded this uncovered interest un-
der the prior policy; the aggregate valuation of $50,000 on the subse-
quent policies being given full force by limiting the total recovery
which assured could obtain from all the policies to that amount. If
the appellant’s contentions were correct, it would lead to the absurd
conclusion that, without prior insurance, the appellee would recover in
full from the appellant and other subsequent insurers, but because it
has prior insurance, it is less protected than if it were without it.

It is unnecessary to add anything to the clear statement made by
the learned judge of the court below, as to the law of marine insur-
ance applicable to the policies here in suit, which we adopt as the opin-
ion of this court.

The decree of the court below is hereby affirmed.
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GRAUWILLER et al. v. MOSES et al.
(Circuit Court of Appeals, Second Circuit. January 8, 1912)
No. 108.

SHIPPING (§ 58*)—LIABILITY FOR INJURY To VESSEL—NEGLIGENT DOCKING.
Evidence held insufficient to estalblish that an injury to a scow by
settling on boulders, after she had been beached at high tide by the
cargo owner without authority from her owners, was due to his negli-
gence; there being evidence that she had drifted, owing to the failure
of the master to properly secure her.

[Ed. Note.—~For other cases, see Shipping, Cent. Dig. §§ 233-244; Dec.
Dig. § 58.*)

Appeal from the District Court of the United States for the East-
ern District of New York.

Suit in admiralty by Frederick E. Grauwiller, Jr., and another,
against Lionel Moses, 2d, and another. Decree for respondents, and
libelants appeal. Affirmed.

Foley & Martin (William J. Martin and Frank A. Spencer, Jr.,
of counsel), for appellants.
Martin A. Ryan (William Rice, of counsel), for appellees.

Before LACOMBE, WARD, and NOYES, Circuit Judges.

WARD, Circuit Judge. The libelants, owners of the scow Archer,
were employed by the defendant Stafford to carry a load of trap
rock from Tompkins Cove, New York, to Lloyds Neck, Long Island,
where the scow was to be beached on the south side of the break-
water extending in a westerly direction from Lloyds Neck. An-
other of the libelants’ scows had been beached at this place about a
month before, with a similar cargo.

The scow arrived Saturday, August 28, 1909, and made fast to
a buoy outside of her destination on account of the weather. The
libelants had arranged with one Bingham to beach the boat; but the
defendant Stafford, by her agents, employed another company to do
so. Being trespassers, they would be responsible for any damage
caused by negligence in the operation or resulting from any failure
to advise the master of the scow of dangers unknown to him.

There is a space of sandy beach -extending southward from the
breakwater, say 150 feet, where boats can be safely beached. But
south of this, and a little further out to the westward, there are
boulders. The boat was placed broadside on the beach about the
top of high water on Monday, August 30th, at 10:30 a. m., bow
to the southward, with one line run out from her port quarter at
right angles to a part of the breakwater on the shore, and another
leading somewhat forward from her port bow to what is called a
“dead man”; that is, a piece of iron buried in the sand.

The libelants say that within an hour after the scow was beached
she rested, as the tide fell, on two rocks, one near her bow and one
near her stern, which damaged her greatly and caused her to leak.
The respondents, on the other hand, say that the boat was not dam-

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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aged until Tuesday afternoon as the result of her being shifted by
a north wind, on the second high water after she was beached, fur-
ther south and west over the boulders; and they say that when the
boat was beached her master was told to put out a line straight astern
to the breakwater, in order to avoid this very danger, and that he
refused to do so.

Either account may be true, although there are difficulties in each.
The court below decided against the libelants, and we would affirm,
without writing anything, but for the piece of evidence now to be
mentioned. The libelants offered in evidence an undated postal
card from the master of the scow to them at New York, informing
them that the boat had a hole in her and was leaking. This card was
postmarked as received at the Huntington office, August 3lst, at 8
a. m., and the evidence is that it must have been mailed at Lloyds
Neck on Monday afternoon, if the postmark is correct. If so, the
scow must have been damaged on the falling tide of Monday morn-
ing, and the master’s testimony is true, and the respondents’ testi-
mony is false.

This consideration has caused us much hesitation; but in view of
the great preponderance of the oral testimony in favor of the re-
spondents, and of the fact that the trial judge saw all the witnesses,
we will not disturb his finding, though it is against the presumption
that the postmaster at Huntington correctly stamped the postal card.

Decree affirmed, but without costs of this court.

ASSETS REALIZATION CO. v. WELLINGTON et al.

(Circuit Court of Appeals, Fifth Circuit. January 23, 1912. Rehearing
Denied March 5, 1012.)

No. 2,229,

EvIDENCE (§ 553*)—EXAMINATION OF ExPERTS—HYPOTHETICAL QUESTIONS,
The propounding of hypothetical questions to witnesses testifying as ex-
perts, based on the view of the facts taken by counsel for the party In
bebhalf of whom the testimony is introduced, is not objectionable, where
the facts are in dispute; it being the privilege of the adverse party to
propound questions based on different facts in cross-examination.

[Ed. Note.—For other cases, see Evidence, Cent. Dig. §§ 2369-2374; Dec.
Dig. § 5563.*]

In Error to the Circuit Court of the United States for the Northern
District of Texas.

Action at law by J. E. Wellington, Jr., and others, against the As-
sets Realization Company. Judgment for plaintiffs, and defendant
brings error. Affirmed.

Samuel B. Dabney, for plaintiff in error.

R. W. Flournoy, for defendants in error.

Before PARDEE and SHELBY, Circuit Judges, and GRUBB, Dis-
trict Judge.

sFor other cases see aame topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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PER CURIAM. The plaintiff below in his original petition states
a case which, if proved, entitles him to recover. The answers and
amended answers allege no facts, and deny all plaintiff’s allegations.

At the time the hypothetical questions objected to were propounded,
there were no undisputed facts to be embodied therein. The question
propounded by counsel for plaintiff below seems to be based upon
his view of the facts of the case. Under these circumstances, if the
question was objectionable, because it did not embody the facts in
the case as claimed by the defendants, it was the privilege of the de-
fendants to frame proper questions in cross-interrogatories. We find
no reversible error in the rulings in respect to the hypothetical ques-
tions allowed by the trial judge.

The ruling as to qualification of experts is in accordance with the
views of this court in St. Louis Ry. Co. v. Bradley, 54 Fed. 630, 632, 4
C. C. A 528

Under the evidence offered and admitted, the case was necessarily
submitted to the jury, and we all agree that the record shows no re-
versible error.

Judgment affirmed.

O’SULLIVAN v. FELIX et al.

(Circuit Court of Appeals, Fifth Circuit. January 30, 1912, Rehearing De-
nied March 5, 1912)

No. 2,255.
ACTION (§ 19*)—CoURTS (§ 375%)—STATUTE APPLICABLE—NATURE OF ACTION.

An action under Rev. St. § 1980 (U. S, Comp. St. 1901, p. 1262), for an
assault committed in attempting to prevent plaintiff from voting, in viola-
tion of the civil rights act, is one for damages, and not for a penalty,
and is governed as to limitation by the statutes of the state where
brought.

[Ed. Note.—For other cases, see Action, Cent. Dig. §§ 103, 106 ; Dec. Dig.
§ 19;* Courts, Cent. Dig. § 983 ; Dec. Dig. § 875.#]

In Error to the Circuit Court of the United States for the Eastern
District of Louisiana.

Action at law by E. A. O’Sullivan against Paul Felix and others,
Judgment for defendants and plaintiff brings error. Affirmed.

W. S. Parkerson, for plaintiff in error.

Alfred Billings, R. B. Montgomery, and Chas. S. Rice, for defend-
ants in error.

Before McCORMICK and SHELBY, Circuit Judges, and MAXEY,
District Judge.

PER CURIAM. We are of the opinion that this is an action for
damages, and not for a penalty. The statute of limitation of five years
against suits for penalties or forfeitures (R. S. § 1047 [U. S. Comp.
St. 1901, p. 727]) is therefore not applicable. We find no federal
statute of limitations applicable to the case. It follows that the state

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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statute, which prescribes the action in one year, must be applied. Civil

Code of Louisiana, arts. 3536, 3537. We are constrained, therefore, to

hold that the trial court correctly ruled that the action is barred.
Affirmed.

In re WARD.
(Circuit Court of Appeals, Third Circuit. February 19, 1912.)
No. 1,506.

EVIDENCE (§ 574*)—EXPERTS—WEIGHT.
On an issue of the insanity of an alleged bankrupt, the evidence of
. his acts, speech, demeanor,” changed habits, and the testimony of physi-
cians who had had him under treatment was of greater weight than the
hypothetical testimony of alienists.

[Ed. Note.—For other cases, see Evidence, Cent. Dig. § 2400; Dec. Dig.
§ 574.%]

Appeal from the District Court of the United States for the District
of New Jersey.

In the matter of bankruptcy proceedings of William R. Ward.
From a decree dismissing an involuntary bankruptcy petition (194
Fed. 174), the creditors appeal. Affirmed.

See, also, 161 Fed. 755; 194 Fed. 179.

Robert R. Howard, for appellants.
Vredenburgh, Wall & Carey, for guardians of Wm. R. Ward.

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG,
District Judge.

BUFFINGTON, Circuit Judge. In the court below, an involuntary
petition in bankruptcy was filed against William R. Ward. " Subse-
quently, Mr. Duffy, who had thereafter been appointed by said court
guardian ad litem for Mr., Ward and a committee of persons who had
been appointed guardians of Ward’s person and property in a lunacy
proceeding thereafter instituted in the orphans’ court of Essex county,
N. J., made answer to such petition in bankruptcy. By this answer,
inter alia, the insanity of Ward when the acts of bankruptcy were com-
mitted was alleged, and the alleged acts of bankruptcy and the insol-
vency denied. The case turns on the insanity of Ward.

Trial by jury having been demanded and waived, the parties stip-
ulated the issues should be tried by the court, which trial would be
under section 18d of the bankrupt law (Act July 1, 1898, ¢. 541, 30
Stat. 551 [U. S. Comp. St. 1901, p. 3429]). In pursuance thereof,
witnesses were sworn and heard by the court; Judge Lanning pre-
siding for several days. He then entered an order referring the
matter to a special master, “to consider said petition, answer, and
replication, and to hear such further testimony as may be produced
by the parties hereto, and forthwith certify such testimony to this court
for such action thereon as to this court may seem just and proper.”

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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Subsequently, and after many witnesses had been examined under this
order, the gourt made a further and ex parte order:

“That said matter and all testimony heretofore taken herein be referred
to Edwin G. Adams, special master, for his consideration, and to take such

further testimony as may be offered, to the end that he may report the same
in its entirety, with his recommendations thereon, to this court.”

On the special master’s reporting this latter order to the parties,
this protest was recorded:

“The guardians of the alleged bankrupt object to the jurisdiction of the
master to try and determine the issues in this cause at this time under the
circumstances of this trial; it appearing that trial by jury was waived and
that Judge Lanning should try the case.”

This objection was overruled by the master, who proceeded to hear
testimony and thereafter to make findings of fact and conclusions of
law and file a report wherein he found Ward’s insanity was not es-
tablished, that he was insolvent, and had committed the acts of bank-
ruptcy charged. To this report the guardians, still insisting on their
protest, filed exceptions. The court, after hearing, delivered an opin-
ion in which the testimony was exhaustively discussed and later en-
tcred a decree dismissing the petition in bankruptcy. While the as-
signments of error are directed to the action of the court in sustain-
ing the exceptions to the master’s report, there is none assigning for
error the court’s action in decreeing the dismissal of the bill. The
status of the case now being a decree, unappealed from, dismissing
the bill, it would seem to follow that a discussion of any questions
preceding such decree is academic. In view, however, of the expense
of preparing the record, and at the request of counsel, we pass to a
consideration of the case on the merits.

Counsel on both sides have very ably presented their views and au-
thorities on the effect of a master’s report, both before the lower and
this court and the conclusive effect of the state decree in lunacy.
Without entering into a study of these interesting legal questions, we
have, in view of the questionable scope of the powers conferred on
the master, the fact that a number of the witnesses were not examined
before him, and of the protest against the exercise of any judicial
power by him, reviewed the testimony ourselves, aided by the master’s
report and the opinion of the court below. That examination irre-
sistibly leads us to the conclusion that at the time of the commission
of the alleged act of bankruptcy Ward was insane. Whatever may be
the rival contention of alienists—and in that respect we find the to be
looked for difference—the lay mind is very apt to rely on the testi-
mony of witnesses who prove the conduct, actions, and speech of a
man. In this case, Ward’s conduct, his acts, his speech, his demeanor,
his changed habits are proved by the uncontradicted evidence of the
large number of witnesses who observed him in his daily walk and
conversation and who saw the change coming over him. The afirm-
ative and united testimony of those who thus frequently saw him, and
whose interest was challenged by neighborly intercourse, is more per-
suasive than the somewhat negative and isolated observation of those
whose intercourse with him was confined to a single transaction in
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which no aberration was apparent. While both sets of witnesses are
equally sincere and truthful, the comparative weight of their testimony
is as different as were their fields of observation. As witnesses whose
testimony is of the general character noted, we may refer to that of
his two family physicians, Bingham and Fewsmith; his counsel,
Duffy; his clergyman, Hunter; his wife, daughter and brother; his
neighbors, Miller, Osmund, and Reeve; his business acquaintances,
Baldwin, Atha, Roe, Lent, and McBride; his sanitarium physicians,
Prout and Gordon; and his coachman, Baker. These different wit-
nesses covered a wide range of observation, and the facts to which
they testified leave no uncertain conviction in this court’s mind that
no error was committed by the court below. Moreover, the clear
weight of the alienists’ and physicians’ testimony is to the same effect.
Of the alienists called by the respondent, two of them, as well as both
the general medical practitioners, had Ward under treatment, and their
testimony has therefore correspondingly greater weight than the hy-
pothetical testimony produced by the petitioners.
Finding no error below, the decree is affirmed.

GREENWOOD et al. v. DOVER et aL{
(Circuit Court of Appeals, First Circuit. December 12, 1911))
No. 880.

1, PATENTS (§ 114*)—SvuiTt IN EQUITY To OBTAIN PATENT—BURDEN AND MEAS-
URE OF PROOF.

The rule applied that in a suit under Rev. St. § 4915 (U. S. Comp. St.
1901, p. 3392), as amended, to obtain a patent which was awarded to the
defendant by the Court of Appeals of the District of Columbia in inter-
ference proceedings, such decision must be given weight in the nature of
a departmental decision, and, to overcome it, the evidence must be of
such character, and sufficient at least to require a clear conviction that
it was erroneous.

[Ed. Note—For other cases, see Patents, Cent. Dig. § 166; Dec. Dig.
§ 114.*]

9. PATENTS (§ 114%)—SvuiT IN EQUITY To OBTAIN PATENT—EVIDENCE CoN-
SIDERED.

Evidence considered in a suit under Rev. St. § 4915 (U. S. Comp. St.
1901, p. 3392), as amended, to obtain the issuance of a patent to com-
plainant, and held insufficient to overcome the presumption in favor of
the decision of the Court of Appeals of the District of Columbia on an
appeal in interference proceedings which awarded priority of invention
to the defendant.

[Ed. Note.—For otker cases, see Patents, Cent. Dig. § 166; Dec. Dig.
§ 114.*]

Appeal from the Circuit Court of the United States for the Dis-
trict of Rhode Island.

Suit in equity by George W. Dover and others against Thomas F.
Greenwood and others. Decree for complainants and defendants
appeal. Reversed.

For opinion below, see 177 Fed. 946.

See, also, 23 App. D. C. 251.

*For other cases see same topic & § NUMBER In Dec. & Am. Digs. 1907 to date, & Rep'r Tudexes
t Rehearing denied January 10, 1912.
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Wilmarth H. Thurston, for appellants.
Alexander P. Browne (Horatio E. Bellows, on the brief), for ap-
pellees.

Before COLT and PUTNAM, Circuit Judges, and ALDRICH,
District Judge. .

PUTNAM, Circuit Judge. This is a proceeding under section 4915
of the Revised Statutes (U. S. Comp. St. 1901, p. 3392), amended as
hereinafter set out. The section has been so fully stated or ab-
stracted in the decisions to which we will refer that we do not deem
it necessary to recite it here. We will describe the parties as Green-
wood and Dover. The patent issued to Greenwood, and Dover filed
a bill in equity under section 4915 in the Circuit Court, and there
prevailed, and Greenwood appealed to us. Dover claims that the pro-
ceeding in the Circuit Court was in no way in the nature of an ap-
peal, but an independent suit in equity, as to which proposition there
is no doubt.

[1] This is the first proceeding properly on plea and proof as
known where the common law prevails, which has occurred with ref-
erence to the patent in issue. The proposition is too plain to require
discussion that there is no peculiarity as between this and any other
independent suit in equity. By the very nature of the suit the pro-
ceeding is according to the usual and ordinary course of equity. Mor-
gan v. Daniels, 153 U. S. 120, 14 Sup. Ct. 772, 38 L. Ed. 657, which
will be referred to further, was based on the same section 4915, be-
fore it was amended, and is full of expressions to this effect. Al-
though, by agreement of the parties, Morgan v. Daniels was submitted
to the Circuit Court in part on the testimony used in the proceedings
in the Patent Office, yet the opinion says that the suit there was “in
the nature of a suit to set aside a judgment.” Again it says:

“It is an application to the court to set aside the action of one of the ex-
ecutive departments of the government.”

The opinion concludes at page 129 of 153 U. S,, at page 775 of 14
Sup. Ct. (38 L. Ed. 657), as follows:

“There is other testimony on both sides of this controversy. It is unnec-
essary to notice it in detail. It is enough to say that the testimony as a
whole is not of a character or sufficient to produce a clear conviction that
the Patent Office made a mistake in awarding priority of the invention to the
defendant; and because of that fact, and because of the rule that controls
suits of this kind in the courts, * * * we remand the case with instrue-
tions to dismiss the bill.”

Therefore any suggestion that any proceeding of the kind now be-
fore us, whether it includes the testimony used in the Patent Office
or not, and whether it includes it with or without other testimony or
not, is differentiated from an ordinary suit in equity, is immaterial.

The patent in controversy was issued on June 28, 1904, to Thomas
F. Greenwood, assignor, on an application filed on February 1, 1902,
There are several claims. The only ones to which we need refer to
are 1, 2, and 3, reading as follows:
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“1. A pin-tongue bhaving one end bent over, said bent end being provided
with a substantially cylindrical bore or aperture, and a pivot-pin secured in
said bore or aperture by pressure.

%2 A pin-tongue having one end provided with a bend, and a pivot-pin se-
cured /in said bend solely by pressure.

«3, ‘A pin-tongue having one end provided with a bend, and a pivot-pin se-
cured in said bend by spring-pressure.”

The apparent differences are that claim 1 ends with the words “by
pressure,” claim 2 with the words “solely by pressure,” and claim 3,
“by spring pressure.” In either case the pin-tongue revolves through
a part of a circle with what is called the pivot-pin, to which it is
firmly secured by pressure, described in Claim 3 as “spring-pressure.”
The main purpose seems to have been to accomplish a simple and in-
expensive contrivance, and the pith of the invention to secure the end
of the pivot-pin around the pivot, or pindle, so that the pin and pindle
would turn together, and so that the pin would be held in place by
its resiliency alone, or what is called in the patent “spring-pressure.”’

Dover filed an application for the same invention on September
11, 1901, thus preceding by several months the date of Greenwood’s
application. On- April 15, 1902, an interference was declared between
Greenwood and Dover; and the Examiner of Interferences found
in favor of Greenwood. On appeal to the board of examiners this
was reversed, and its decision was sustained by the commissioner, who
awarded priority to Dover. Thereupon an appeal was taken to the
Court of Appeals of the District of Columbia, according to the fol-
lowing statutes:

Section 780 of the Revised Statutes of the District of Columbia,
approved June 22, 1874, reads as follows:

“See. 780. The Supreme Court, sitting in banc, shall have jurisdiction of
and shall hear and determine all appeals from the decisions of the Commis-
sioner of Patents, in accordance with the provisions of sections forty-nine
hundred and eleven to section forty-nine hundred and fifteen, inclusive, of

chapter one, Title LX, of the Revised Statutes, ‘Patents, Trade-Marks and
Copy-Rights.” ”

Section 9 of the act approved February 9, 1893 (chapter 74, 27
Stat. 434), reads as follows:

«Sec. 0. That the determination of appeals from the decision of the Com-
missioner of Patents, now vested in the general term of the Supreme Court
of the District of Columbia, in pursuance of the provisions of section seven
hundred and eighty of the Revised Statutes of the United States, relating to
the District of Columbia, shall hereafter be and the same is hereby vested
in the Court of Appeals created by this act; and in addition, any party ag-
grieved by a decision of the Commissioner of Patents in any interference case
may appeal therefrom to said Court of Appeals.” U. S. Comp. St. 1901, p.
3391.

The Revised Statutes of 1874 excluded from the jurisdiction of the
Supreme Court of the District of Columbia the decisions of the com-
missioner in interference cases; but this jurisdiction was given to
the Court of Appeals by the act of February 9, 1893, which we have
just quoted. It mever has been disputed that the proceeding as un-
der section 4915 applies to interference cases which come up to the
Court of Appeals of the District of Columbia equally with those pro-
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ceedings which came up under the Revised Statutes of 1874 to the
Supreme Court, from which interference cases were excluded. This
must be conceded by Dover in the present case. Otherwise Dover
would have been without remedy under that section, and the patent
issued to Greenwood could not be disturbed on the present proceed-
ing. This result is clearly involved in Re Hien, Petitioner, 166 U.
S. 432, 439, 17 Sup. Ct. 624, 41 L. Ed. 1066, decided in April, 1897.
It was evidently also involved in Prindle v. Brown, 155 Fed. 531, 84
C. C. A. 45, decided by us on August 2, 1907.

The opinion in the Court of Appeals for the District of Columbia
is found in 23 App. D. C,, at page 251, decided March 1, 1904. With
reference to the effect of this decision, and with reference to the ques-
tion of introducing any part of the record in the Patent Office to which
it related, and with reference to all questions of that character, the
views of the Circuit Court were clearly correct, and we need not go
over them. Nevertheless, it will be permissible for us to refer to some
expressions of the Court of Appeals, and also to the proceedings in
the Patent Office, for the purpose of illustrating propositions which
we may find it desirable to state.

It is to be regretted that Congress has not provided that decisions
like that in the Court of Appeals in Greenwood v. Dover should be
conclusive, in the same way in which any decisions of the superior
courts of federal or state jurisdiction are ordinarily held to be ef-
fectual. While the proceedings in the Patent Office out of which this
decision arose were not strictly in accordance with the practice either
at law or in equity in the jurisdictions where the common law pre-
vails, yet they have all the elements of the fundamental principles of
the “law of the land,” and might well have been pronounced by Con-
gress to end the litigation accordingly, and thus to avoid the oppor-
tunity of further holding up of patents, and of leaving the rights of
both the public and the patentee indecisive for another series of years.
The entire proceeding contains the great elements required by the
“law of the land,” namely, opportunity for both parties to be heard,
and finally a decision by a court of high authority, endowed with all
the machinery of superior courts of judicature. As it is, however,
we are compelled to accept in this single particular the view claimed
by Dover, that the judgment of the Court of Appeals stands akin to
a departmental decision, although no court could avoid the impression
that in a certain sense and to a certain extent it is of greater weight.
It is sufficient for us, however, to apply to this case the rule of Mor-
gan v. Daniels, that there must be a clear conviction on this record
that the conclusion of the Court of Appeals was erroneous. In say-
ing this we need not trouble ourselves about the varying expressions
of various courts with regard to analogous cases, some of which
would even require Dover to maintain his position by proofs beyond
a reasonable doubt. We are satisfied to reduce all such expressions
to the one used in Morgan v. Daniels, to the extent that the record
in this case should establish by a clear conviction that Dover is enti-
tled to maintain his bill,
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The conclusion in Morgan v. Daniels was not a peculiar outgrowth
of the patent system. It was simply a phase of the general rules with
reference to the determinations of the executive departments, where
the statutes authorize them to investigate and decide questions of fact
preliminary to a grant on which private rights are to rest. We need
cite in this particular only the Maxwell Land Grant Case, 121 U. S.
325, 7 Sup. Ct. 1015, 30 L. Ed. 949, and United States v. Bell Tel-
ephone Company, 167 U. S. 224, 17 Sup. Ct. 809, 42 L. Ed. 144.
The rule laid down in cases of the general class to which Morgan v.
Daniels must be assigned is of so broad, far-reaching, and funda-
mental a character that none of the refined distinctions brought to our
attention by Dover requires any particular further consideration. So
that all that is left for us is to apply the general rule to the case in
hand. Two or three decisons of the Supreme Court and of this court
will guide us therein sufficiently.

[2] To meet the presumptions pro and con Dover has put in no
new evidence except as follows: It appears that in the proceedings
in the Patent Office he dated back his invention to July, 1901, or Au-
gust 15, 1901. He explains that, according to Patent Office practice,
he was bound by those dates, and equally so bound in the Court of
Appeals for the District of Columbia; but that on the present pro-
ceeding he can go back to the earliest period which he can maintain
on a reinvestigation of the facts, or otherwise, provided he brings
himself within the general rules of law. This proposition we do not
contest. He undertakes now to go back to March 15, 1901; and he
has elaborated this date by calling George H. Tilford, who was ex-
amined at great length. He also called Arthur C. Brown, who went
back to June 29, 1901. As to March 15, 1901, Dover testified to an
interview with Tilford, and produced in court an envelope, which
he and Tilford both identified as having been present there. This
envelope was a printed circular, apparently in the nature of an adver-
tisement from a patent solicitor at Washington. The date of the post-
mark is confused, so that it is impossible to decipher it accurately,
although it seems to have been 1900. All which the witnesses Tilford
and Dover relied on relating to it was some pencilling of a dislocated
and obscure character. Part of it is claimed to represent the inven-
tion at issue here, but it is impossible on an inspection to clearly rec-
ognize it as such. Brown’s testimony was not particularly supported.
Dover also put in evidence his application, which, as we have said,
antedates Greenwood’s; but this has no new effect, because it was,
of course, in evidence through all the departmental proceedings and
in the Court of Appeals. On the other hand, the adverse party failed
or was unable to call Greenwood. We cannot determine which was
the fact, but it is not important that we should. They, however, called
his wife and daughter, who fixed a date with reference to other im-
portant transactions as early as January, 1900, when, as they testified,
Greenwood pinned the shirtwaists of both Mrs. Greenwood and Miss
Greenwood with pins clearly containing the essential element of the
invention in issue. This is proven by evidence as direct as a fact 10
years old can be proven by mere parol, which is, of course, subject
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to question in various ways, some of which are pointed out by the
learned judge of the Circuit Court; but all such testimony, whether
of the witnesses Tilford and Dover on one side, and of Mrs. Green-
wood and Miss Greenwood on the other side, are necessarily subject
to infirmities and possible fraud, and therefore are to be cautiously
received. A marked illustration of that fact appears in the present
case, where Dover’s testimony produced before us as to the interview
to which the envelope described refers, in March, 1901, was given
in almost the same order and the same language as the interview in
August, 1901, between Dover and Greenwood as told by Dover, in
accordance with the opinion of the Court of Appeals, already referred
to. Changing the date, and changing Tilford for Greenwood, the two
interviews were, as given, almost exactly the same, even to a general
description of the pencil drawings on the paper involved in each.
This, of course, is not in evidence in the present case; but we may
properly refer to it as an illustration of the uncertainty of this class
of proof, by whomsoever produced, as against an earlier departmental
grant awarded after full investigation.

In like manner, we may refer, in further illustration, to the evi-
dence of Greenwood now missing. If the respondent here was unable
to produce Greenwood after the lapse of several years, it only leads
to the importance of adhering to the rule of Morgan v. Daniels, ubi
supra, because especially of the possible loss of important testimony
during the lapse of a period extending over several years.

The general rule given as to this class of testimony is stated in
Morgan v. Daniels, at page 129 of 153 U. S., at page 772 of 14 Sup.
Ct. (38 L. Ed. 657), where an attempt was made to fix a time by
reference to a particular conversation, and to rough sketches, with
a comment by the court that it is not probable that, in the absence of
some special reason therefor, the memory would carry for eight or
nine years details of a plan or idea suggested in conversations and
illustrated by sketches such as the court described. The opinion adds
that such testimony is not of a character to carry great weight.

In Brooks v. Sacks, opinion passed down by us on June 10, 1897,
81 Fed. 403, 26 C. C. A. 456, the classes of new evidence produced
on this bill pro and con, with reference to satisfying the demand for
a clear conviction as against a departmental adjudication such as we
have here, are carefully analyzed and valued. In that case there were
two patents for the same invention, and the issue was simply one of
priority as between them. As to one patent there was an admission
of a date of invention earlier than the date of the application; and,
of course, the presumption in favor of that patent went back to the
admitted date, and to anticipate that date required the same weight of
evidence as it would to anticipate the date of the application. There-
fore, although the circumstances are different, the conclusions there
are a guide for us here. There, there were certain drawings, as at bar,
and also some testimony fixing the date as claimed by the contesting
patentee. It was admitted that the illustrations might well have in-
cluded the device in controversy, and there were some other sugges-
tions tending to strengthen the case of the contestant. Our conclu-
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sion is given on page 407 of 81 Fed., on page 459 of 26 C. C. A, as
follows:

*On the whole, we must apply to this case the practical safeguards against
the frequently mistaken memory of witnesses as to events of this character
long since happening, which the courts are always insisting on with refer-
ence to the issue of anticipation. Doing this, it seems plain that the com-
plainant below has come far short of proving his prior right as satisfactorily
as required by the authorities und by the reason of the case. Indeed, in
view of the absolute lack of illustrations, book entries, purchasers, bills, pat-
terns, or castings of the eurly date in dispute, we are safe in saying that
the preponderance of probabilities is against him.”

Westinghouse Company v. Stanley, decided by us on December
9, 1904, 133 Fed. 167, 179, 68 C. C. A. 523, was peculiar. On first
sight it might be considered as contravening Brooks v. Sacks, but
Brooks v. Sacks was cited and approved. The distinction grew out of
the fact that the crucial date was fixed by the record of the solicitor,
who had been continuously employed during the entire controversy;
so that, inasmuch as he had a continuous interest in the device from
the beginning, and a continuous record in reference thereto, his tes-
timony was accepted.

Applying, therefore, the rules which we have cited, in accordance
with the light which we receive with regard to their practical appli-
cation from these decisions, it is plain that Dover has failed to meet
the presumption against him arising from the decision of the Court
of Appeals of the District of Columbia; and, indeed, it might be said
that this record as an independent record is more against him than
for him.

The decree of the Circuit Court is reversed; and the case is re-
manded to that court with directions to dismiss the bill, with costs
for the respondents in that court and on appeal.

ALDRICH, District Judge. I fully concur in the result of the fore-
going opinion, but should prefer to see the decision in this case based
distinctly’ upon the theory that the remedy by bill in equity provided
by section 4915, when sought in a situation involving intervention
rights, and a decision by the Court of Appeals of the District of Co-
lumbia, a court having appellate jurisdiction over certain intervention
patent rights and proceedings, should be administered according’ to
the due and ordinary course of equity practice and procedure; and
upon the idea, where questions of fact have been determined and es-
tablished by such a court of competent jurisdiction, in an inter partes
case, that the results of the decision will not be overthrown except
upon such grounds as relief is granted from judgments at law and
decrees in equity, under the broad sense in which equity and com-
mon-law jurisdictions are understood in this country and in England.

While it was doubtless intepded to provide an independent pro-
ceeding in equity, under the well-understood historical view and the
thousands of judicial interpretations which accept the law and equity
terms in the Constitution, the judiciary act, and other enactments of
Congress with reference to law and equity proceedings as meaning

194 F.—7
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the usual course of law and equity as administered in this country and
in England, it cannot be possible that Congress intended to enlarge
the general rules governing equitable remedy, to the end that relief
should result, in a trial de novo, whenever a different court under
another view as to the measure of proofs, or upon another view as
to the weight of evidence, or upon a little more evidence, shall reach
a different conclusion as to facts already judicially established by a
court of competent jurisdiction in an inter partes case, rather than
from the usual grounds upon which equitable relief is afforded when
former judicial determinations are involved. i

On the contrary, Congress in providing remedy in patent cases by
bill in equity on notice to adverse parties and upon “other due pro-
ceedings” must have intended proceedings in the ordinary course of
equity, and that would mean, when applied to a case like this, that
final results once reached by a court of competent jurisdiction over
subject-matter and parties will not be disturbed in an equity pro-
ceeding between the same parties, except upon a bill which states a
case for equitable relief and a case so clear upon the evidence as to
show that the results were promoted by fraud, accident, or mistake.
Such a construction of section 4915 would place an inventor’s rights
in respect to equitable relief from judicial determinations upon the
same basis as general property rights which general rules of equity
safeguard only against fraud, accident, or mistake.

The strong language of Morgan v. Daniels, 153 U. S. 120, 14 Sup.
Ct. 772, 38 L. Ed. 657, had reference to a decision of the Patent Office,
an executive branch of the government, having limited authority to
pass upon special facts, and not to the more solemn decision of a court
having full jurisdiction on appeal over facts in controversy.

I think, however, that the result of the logic and reasoning of Mor-
gan v. Daniels, though having reference to a decision of the Patent
Office, in an executive branch of the government, rather than to a
judicial determination, when applied to a case of judicial determina-
tion like the one by the Court of Appeals for the District of Columbia,
would mean the rule which I have stated, because in the closing par-
agraph of Mr. Justice Brewer’s opinion it is stated that the testimony
was not sufficient to produce a clear conviction that the Patent Office
made a mistake.

°
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GENERAL KNIT FABRIC CO. et al, v. STEBER MACH. CO. et al.
(Circuit Court of Appeals, Second Circuit. January 16, 1912)
No. 126.

1. PATENTs (§ 328*)—VALIDITY AND INFRINGEMENT—KNITTED FABRIC.

The Scott patent, No. 899,439, claims 2 and 4, for a knitted fabric
and method of producing the same, discloses patentable novelty and in-
vention; also held infringed.

2. PATENTS (§ 53®*)—ANTICcTPATION—FABRIC.

Anticipation of a patent for a new and useful fabric is not shown by
evidence that prior to its invention a machine was in existence which by
a few changes in adjustment was capable of producing the fabric.

[Ed. Note—For other cases, see Patents, Cent. Dig, § 71; Dec. Dig.
§ 53.%)

8. PATENTS (§ 328%)—VALIDITY AND INFRINGEMENT—KNITTING MACHINE

The Scott patent, No. 925,393, for a knitting machine for producing a
ribbed fabric, held not infringed, if conceded invention.

Appeal from the Circuit Court of the United States for the North-
ern District of New York.

Suit in equity by the General Knit Fabric Company, Robert W.
Scott, and L. N. D. Williams against the Steber Machine Com-
pany and Bernard T. Steber. Decree for complainants, and defend-
ants appeal. Reversed in part.

See, also, 190 Fed. 47.

Edgar M. Kitchin and Lewis, Watkins & Titus, for appellants.
Charles Neave and Howson & Howson, for appellees.

Before LACOMBE, COXE, and WARD, Circuit Judges.

COXE, Circuit Judge. [1] The two patents in controversy cover,
respectively, a fabric and a machine for making the fabric. The
fabric patent was granted September 22, 1908, upon an application
filed July 7, 1908. The patentee says in the specification:

“The object of my invention is to provide a ribbed fabric of uniform char-
acter and possessing the quality of elasticity characteristic of a ribbed fabric
but bhaving a closer disposition of the wales and a heavier or firmer texture
than a ribbed knitted fabric produced in the usual way, my invention also
providing a ready means for producing vertical stripes or other ornamental
effects in the web.”

The drawings contain three figures, which show in 1 and 3, re-
spectively, a face view, without and with a welt formation thereon,
and in figure 2 a sectional piece of the fabric, all on an exaggerated
scale. Figure 4 is a diagrammatic representation of the needles of
a circular knitting machine adapted for the production of the patented
fabric. ‘The claims involved are as follows:

“2. A knitted fabric comprising two ribbed webs with crossed sinker wales,
the ribs of one web being disposed in the spaces between the ribs of the
other web.”

“4, The mode herein described of producing a knitted fabric, said mode
consisting in feeding one yarn to one set of needles drawing stitches first in
one direction and then in the opposite direction, to produce a ribbed web,

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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and feeding another yarn to an alternating set of needles likewise drawing
stitches first in one direction and then in the other direction and between
the stitches drawn by the needles of the first set.”

The defenses are want of novelty and invention and non-infringe-
ment. The refusal of the court to sustain these defenses is assigned
as error.

We agree with the judge of the Circuit Court in thinking that no
useful purpose will be accomplished by an attempt to describe in de-
tail the fabric in question or the method of its production. To do
this intelligently, without the use of diagrams and models, would
be difficult, if not impossible. Those skilled in the art will under-
stand our conclusions without such an attempt and they are probably
the only persons who will be sufficiently interested to read what is
said.

‘The fabric consists of two interlocked ribbed webs with crossed
sinker wales, the ribs of each face of one web being disposed in the
spaces between the ribs of the corresponding face of the other web.
By providing different colored yarns for the needles of the respective
sets vertical stripes and patterns can be produced. The fabric is
uniform throughout and elastic, and is illustrated by various em-
bodiments thereof, both in models and drawings. It is new, useful
and ornate. It is used principally for underwear, and presents a soft,
velvety surface to the skin, adding additional warmth without increas-
ing materially the weight of the fabric. It has become increasingly
popular with the knit goods trade and the public. The reason for
this popularity is neither fanciful nor visionary. Unquestionably the
patented fabric is more elastic than prior fabrics intended for winter
wear, while equally smooth to the touch, both sides being alike in so
far as the smooth, velvety feel is concerned. These advantages seem
to be admitted. The defendant, Bernard T. Steber, was asked on
cross-examination as follows:

“Q. The Scott interlock fabric is distinguishable in underwear from the
ordinary ribbed underwear by ‘feel, is it not? A. There is a difference in
the feel of ordinary one-and-one ribbed underwear and that made on the

‘Scott machine. The samples which T have felt of the Scott fabric appear to
‘have a softer feel than ordinary ribbed fabric made of the same material.”

The prior art does not show the Scott fabric, the nearest approach
being the Howard and Tripp patents issued on the same date—May
31, 1881. The object of these inventors was to provide knitting ma-
chines having alternate sections thereof formed of two threads of
different color, producing a fabric having a face side formed in ver-
tical stripes composed of one or more stitches, and the back being
formed of “overshot” work. Scott expressly disclaims the fabric of
these patents, saying:

“My invention relates wholly to a ribbed web, and the advantages of my
invention are attained only in connection with such a web.”

~ He also disclaims the fabric of the Leighton patent of February
18,1902, which does not show the essential features of the Scott in-
vention. Nor is any machine of the prior art shown which is capa-
ble without material changes of producing the Scott fabric. Bat,



GENERAL ENIT FABRIC CO. V. STEBER MACH. CO. 101

even though such a machine were shown, it would not anticipate a
claim for a fabric or for the method of producing the fabric in the
absence of proof that such a fabric had in fact been produced.

[2] A block of marble is, in a similar sense, capable of producing
the Venus of Milo, but proof that such a block existed prior to the
statue could hardly be said to anticipate that incomparable produc-
tion. It seems unnecessary to spend time in support of the proposi-
tion that a method of making a new and useful fabric is not antici-
pated by testimony that prior to the invention of this fabric a ma-
chine was in existence which, by a few changes in adjustment, was
capable of producing the fabric had some one known enough to make
them. Few patents could survive such a test as this.

The defendants’ exhibit, “Yellow and Black Striped Baby Blanket
Goods,” is, as we understand, intended to illustrate the product of
a machine made and used by George A. Leighton in 1887 or 1888,
23 or 24 years ago. The exhibit may have been made on this ma-
chine. The product of the machine, whatever it was, certainly was
not popular, and the machine soon went out of the business of manu-
facturing commercial fabrics, and was used for experimental pur-
poses, necessitating a change of parts. Though in existence to-day,
it is incapable of making the Baby Blanket material. We think there
is too much uncertainty regarding the genesis of the Baby Blanket
to warrant us in holding that its existence prior to Scott’s invention
is established beyond a reasonable doubt. Assuming, however, that
it were so established, it does not anticipate, but, on the contrary, it
furnishes an excellent illustration of what Scott added to the exist-
ing art. It shows very clearly the pronounced ribs with equally pro-
nounced grooves between them, presenting rough feeling to the touch
and the appearance of a harrowed field to the eye. When these ridges
and valleys are filled up, we have the Scott fabric. It is the differ-
ence between a field marked by furrows and a close-clipped velvety
lawn.

The defendants are not in a position to deny that the Scott patent
discloses both novelty and invention in view of the fact that the de-
fendant Steber, in March, 1910, received a patent for a knitted fabric
which contains all the prominent features of the complainants’ fabric,
and differs only in details which do not alter its usefulness or its ap-
pearance. In other words, one who receives a patent for the Steber
fabric in 1910 is hardly in a position to deny patentability to the Scott
fabric of 1908.

The remaining question is one of infringement—does “Fabric A”
infringe? The fabric is described in the Steber patent just alluded
to, No. 951,033, and is illustrated by Figures 3 and 4. This patent
was applied for June 18, 1909, nine months after the Scott patent had
issued. Mr. Steber was shown the Scott fabric “about the winter of
1908 or 1909.” The infringing fabric is described at length in the
Steber patent and illustrated by the drawings. To present here a de-
scription without resort to models or drawings would serve no useful
purpose if, indeed, it were possible to do so. If the same colored
yarn be used throughout, the two fabrics are in front identical so far
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as outward appearance is concerned. If different colored yarns be
used it is made more apparent that the back of the defendants’ fabric
differs from the front, the back presenting a zigzag and the front a
striped appearance. But it must be remembered that this is not a de-
sign patent and the appearance the fabric presents to the eye is not
an element of the claims. In other words, a fabric made of white
yarn which infringes cannot be made a noninfringing fabric by the
introduction of a colored yarn.

We cannot avoid the conclusion that the defendants are attempting
to appropriate the advantages of the Scott fabric and seek to avoid
infringement by the introduction of an unimportant additional fea-
ture. The two fabrics are substantially alike in texture, weight, feel,
elasticity and appearance. An expert might detect a difference but
to the ordinary wearer they are the same. Perhaps the most concise
statement of the distinction between the two. as pointed out in the
Steber patent, is the difference between interlocked and interknit webs.
Even if it be conceded that the interknit web is an improvement, it
does not justify the appropriation of the fundamental advance by
Scott. As we understand the alleged Steber improvement, it consists
in giving more permanent elasticity, a finer mesh and more body to
the fabric between the ribs than in the Scott fabric; and these results,
it is asserted, are obtained by the interknitting of the webs. We are
not satisfied that the improvements above suggested are in fact pro-
duced. So far as can be judged from the various samples introduced,
the two fabrics are practically alike. Of course we do not pretend
to possess expert knowledge upon a subject so complicated and only
speak after making such crude and general tests and examinations
as laymen may make, with the assistance of the opposing views of
the expert witnesses.

[3] The machine patent was granted June 15, 1909, upon an ap-
plication filed September 21, 1908. The patentee says that his object
is to provide a knitting machine which can produce a ribbed fabric
having a closer disposition of the wales and a heavier or a firmer
texture than fabrics produced in the usual way. Figure 5 of the
drawings, showing an enlarged section of a piece of the fabric pro-
duced on the machine, is a reproduction of Figure 2 of the fabric
patent. The claims in controversy are as follows:

“l. The combination in a knitting machine for producing a ribbed fabric,
of two needle carriers each having two sets of needles, needle operating
mechanism and a yarn supply co-operating with the needles of one set in
each carrier to produce one ribbed fabric, and needle operating mechanisim
and a yarn supply co-operating with the needles of the other set in each car-
rier to produce another ribbed fabric interlocked with the first.”

“4, The combination in a knitting machine for producing a ribbed fabrie,
of a cylinder and dial, each having two sets of needles, needle operating mech-
anism and a yarn supply co-operating with one set of needles of the cylinder
and dial to produce one ribbed fabric and needle operating mechanism and
a yarn supply co-operating with the other set of needles of the cylinder and
dial to produce another ribbed fabric interlocked with the first.”

The elements of the first claim are: In a knitting machine for pro-
ducing a ribbed fabric:
First. Two needle carriers each having two sets of needles,
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. Second. Needle operating mechanism and a yarn supply co-oper-
ating with the needles of one set in each carrier to produce one ribbed
fabric.

Third. Needle operating mechanism and similar yarn supply co-
operating with the needles of the other set in each carrier to produce
another ribbed fabric interlocked with the first.

The two claims are alike except that claim 4 is more specific, sub-
stituting “cylinder and dial” for “two needle carriers” of claim 1.
We have, then, involved in this controversy, claims for a fabric, for
;he mode of producing the fabric and for a machine for knitting the

abric. '

It is difficult to understand why a decree holding the claims of the
machine patent valid and infringed is necessary for the complainants’
protection. If the product and process claims of No. 899,439 are held
to be valid and infringed, the defendants cannot make the fabric on
any machine and, of course, cannot make it on the machine now used
by them. Indeed, if the fabric could be knit by hand they could not
produce it in that way either. No one can make the fabric of the
Scott patent without infringing claims 2 and 4 of that patent.

If the manufacture of the fabric is enjoined in the future and the
defendants account for profits and damages in the past, we do not
see what additional remedy is needed, especially in view of the fact
that the defendants’ machine is susceptible of a perfectly innocent
use. For instance, it can make Fabric B, concededly not an in-
fringement, and, with slight alterations, other noninfringing fabrics.
The claims both contain as elements two needle carriers, each having
two sets of needles and a yarn supply co-operating with the needles
of one set in each carrier to produce one ribbed web.

It is said that there is no such element or an equivalent therefor
in the defendants’ machine for the reason that they do not use two
sets of needles, one in each carrier, to produce one ribbed web. In-
deed, we understand the complainants’ expert to admit that the de-
fendants’ machine is incapable of producing without alterations and
omissions of some of its features of construction, a product compris-
ing two distinct ribbed webs connected only by crossing sinker wales.
This would seem to indicate that in his opinion the claim is not in-
fringed by defendants’ machine unless broadened in a manner not
justified by the proof.

Moreover, we are not at all satisfied that the construction of the
Scott machine required an exercise of the inventive faculties. It
seemed to be taken for granted at the argument that if the fabric
showed inventive genius the same conclusion must follow as to the
machine. But we cannot assent to this proposition. A structure
showing the highest type of invention may be made on the simplest
machine and, on the other hand, the simplest product may be pro-
duced from a complicated machine showing the greatest ingenuity in
its construction.

The Scott fabric shows a distinct advance in the art and very clearly
presents points of superiority over prior ribbed knitted webs. But
given the fabric and given the prior knitting machines, we see nothing



104 194 FEDERAL REPORTER

to convince us that the work of adapting these machines to knit the
improved fabric was not that of the skilled workman. The complain-
ants’ expert says:

“The machines shown in these patents to Roscher, Bieger and Johnstone
therefore contain or disclose constructions wherein needles in two beds, so
arranged as to be capable of co-operating to knit rib fabric, may be operated
in pretty much any possible relation to one another according to the charac-
ter and collocation of the stitches desired to be produced in the fabric, and if
one were given the fabrie of the Scott fabric patent to be produced by such
machine, the proper collocation or operative relation of the several needles
in the two beds could probably be made to enable such machines to produce
such fabric course by course in the continued operation of the machine,”

Did Scott in adopting the old machines to knit the new fabric do
anything which called into being “the intuitive faculty of the mind,”
known as invention? He had conceived the idea of a knit fabric
having marked advantages over the old knit wear; he probably illus-
trated his invention by drawings, diagrams and models. With the
old machine before him, showing the operation of the needles in sim-
ilar environment, he had little to do but make them knit the pattern
he desired. As Mr. Livermore says:

“The proper collocation or operative relation of the several needles in the

two beds would probably be made to enable such machines to produce such
fabric.”

We must be satisfied that patentability and infringement have been
established and if there be substantial doubt on these questions we
should resolve it in favor of the defendants, and especially so in a
case where the complainants can obtain all the relief to which they
are entitled without a ruling sustaining propositions so doubtful.

The decree is affirmed as to claims 2 and 4 of the fabric patent and
reversed as to claims 1 and 4 of the machine patent without costs in
this court, and the cause is remanded to the Circuit Court with in-
structions to dismiss the bill as to the machine patent without costs
to either party in that court.

WESTERN TELEPHONE MFG. CO. et al. v. SWEDISH-AMERICAN
TELEPHONE CO.

(Circuit Court of Appeals, Seventh Circuit. October 4, 1910. Rehearing
Denied July 27, 1911.)

No. 1,685.

PATENTS (§ 328%)—INFRINGEMENT—TELEPHONE SWITCHBOARD,

The Fisk patent, No. 521,461, for a combined annunciator and spring-
jack for use in telephone switchboards, covers an invention of novelty
and merit, and is entitled to a range of equivalents which will fully
protect it, but it is limited by its terms to a device having two elements,
and is not infringed by a device having the old three-element structure,

Appeal from the Circuit Court of the United States for the Eastern
Division of the Northern District of Illinois.

Suit in equity by the Western Telephone Manufacturing Company
and others against the Swedish-American Telephone Company. " De-

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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cree (163 Fed. 308) for defendant, and complainants appeal. Af-
firmed.

R. S. Taylor and Josiah McRoberts, for appellants.
W. Clyde Jones, Keene H. Addington, Robert Lewis Ames, and
Arthur B. Seibold, for appellee.

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges.

BAKER, Circuit Judge. Appeal is taken from a decree adjudging
that appellee’s device is not an infringement of patent No. 521,461,
June 19, 1894, to Fisk, assignor, for a combined annunciator and
spring-jack for use in telephone switchboards.

Fisk’s specification and claims are recited in Western Telephone
Mfg. Co. v. American Electric Telephone Co., 131 Fed. 75, 65 C. C.
A. 313. For present purposes it is enough, beyond referring to that
case, to set forth claim 2 as adequately describing the invention:

“The combination in a switchboard of an annunciator-drop adapted to
hapg in front of the jack and be lifted by the operator’s plug as it is thrust
into the jack, and a trigger or arm for catching it when so raised, and an
electro magnet and its armature and connections whereby the support is
drax}*n t11311'om engagement with the drop when the magnet is energized, as
set forth.”

In the decision above cited this court held that:

“Fisk was the originator of the principle of restoring the drop by the con-
tact therewith of the plug as it enters the associated jack.”

This record confirms us in the judgment that Fisk was the first and
true inventor of the contactual principle of restoration.

Appellants correctly say that:

“Fisk’s invention did not consist in bringing the drop and plug into juxta-

position, nor in restoring the drop by contact with the plug, but in both
those things in combination.”

Before Fisk’s time the drop and the jack into which the plug is
inserted had been combined in one structure which could be used as
2 unit in a switchboard. In Rein’s patent, No. 240,182, April 12,
1881, the drop and the jack were combined in a unitary device wherein
the drop and its releasing magnet were placed above the jack and as
close to it as could be done on account of the intermediate mechanism
through which the plug by its thrust into the jack-opening mechan-
ically restored the drop to its latched position. Fisk placed his re-
leasing magnet behind the jack, with the armature reaching over the
jack to the drop hanging in front of the jack. By these means, Fisk
not only attained a greater degree of compactness than had thitherto
been known (and possibly the acme of compactness), with resulting
benefits in the assemblage of a switchboard, but he brought the drop
and the jack opening into such a relation that the plug contactually,
and not mediately, restored the drop. Rein’s structure did not contain
a germ of the thought that the inthrust of the plug could be used as
the direct, the immediate, the contactual means of restoring the drop.
Rein’s mechanical restoration required veritably, not colorably, the
coaction of three elements—the plug, the intermediate mechanism, and



106 194 FEDERAL REPORTER

the drop. Fisk cut out all intermediate mechanism and accomplished
his mechanical restoration by the coaction of two elements—the plug
and the drop. This involved an idea wholly novel, and created a new
point of departure for the art.

In disposing of the prior art, this court in the former case held
that no exhibition or disclosure of earlier endeavors was either an
anticipation of the Fisk claims or a limitation of them to less than
their face value. The record now before us makes no stronger show,
and we remain of the conviction that Fisk, being at the head of a
new class, is entitled to a range of equivalency that will fully protect
his actual invention. ' -

But it was and is found that the prior art failed to limit Fisk’s claims
to less than their face value because Fisk, to avoid the prior art, prop-
erly limited his claims to the principle of contactual restoration-—the
principle of eliminating one of three elements and obtaining the re-
sult by the immediate interaction of the other two.

As in this suit, so in the former case the question of infringement
is found to turn on the defendant’s employment or nonemployment of
the principle of contactual restoration. - There the defendant raised
the drop a little way above the jack-opening, so that the ordinary plug
would not strike the ordinary drop; but made his plug thicker than
the ordinary plug by putting a collat thereon and his drop thicker
than the ordinary drop by putting a cam-shaped projection on its outer
face. We said that it is “immaterial whether the contact is effected
through having the plug reach up or the drop reach down or both.”
Neither projection had any function beyond serving as a defense in
a lawsuit. The device, so far as obtaining mechanical restoration was
concerned, was still a two-elements device. If a door is to be closed
by manual contact, the order is obeyed whether a bare hand is pushed
against a bare door or a padded glove upon the hand is pushed against
the knob or other projection on the door.

At the hearing of an application for a temporary injunction in this
suit, two forms of appellee’s device were exhibited and counted on as
infringements. In the first form, within the jack-part of the structure,
two levers are pivoted. The plug on entering the jack-opening con-
tacts with and moves the first lever, which thereupon contacts with and
moves the second lever, which thereupon contacts with and moves the
drop to its latched position. In the second form, within the jack-part
of the structure, the rear end of a spring lever is secured to the magnet
frame. At an intermediate point of the under side of the lever a roll-
er is attached. The front end of the spring lever reaches to a point
near the drop. The plug on entering the jack-opening contacts with
and raises the roller. This movement of the roller flexes the spring
lever, and thereupon the front end of the spring lever contacts with
and moves the drop to its latched position. At the final hearing, and
on this appeal, only the second form was relied upon as an infringe-
ment.

In the case of the adjudicated infringement, it was held that a thing
reaching down from the drop so as to be “in front of the jack” and
in the path of the plug was a colorable evasion of Fisk’s claims cover-
ing his two-elements method of restoration. And, if the defendant
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in that case had split his thickened drop into two layers, infringement
would not have been avoided. True, the outer layer would constitute
in a sense a lever interposed between the drop and the plug—a lever
of the class wherein the power is applied between the fulcrum and the
load. But the inner layer would itself be a lever of the same kind,
and would be struck by the plug if the outer layer were removed and
the haft of the plug enlarged to the extent of the thickness of the
outer layer. In short, such outer layer, as an independent intermedi-
ate mechanism, would perform no mechanical function. The two lay-
ers might as well be put back into an integral drop. The device would
still be a two-elements device.

Because Fisk invented the two-elements method of restoration is
no reason why his assignees should attempt to reach back and monop-
olize the prior method of mechanical restoration by means of the veri-
table mechanical coaction of three elements. In appellee’s devices, the
two levers of the first form, and the spring lever and roller of the sec-
ond form, are not either integrally or separably a part of either the
plug or the drop. They are a fixed part of the jack construction. If
they were to be made a fixed part of either the plug or the drop, the
device would be inoperative. In both forms appellee employs Rein’s
team association of jack and magnet, and therefore fails to secure the
degree of compactness due to Fisk’s tandem association of jack and
magnet. This, of course, would not escape infringement if appellee
nevertheless availed itself of Fisk’s “principle of restoring the drop
by the contact therewith of the plug as it enters the associated jack.”
It furnishes at most only a sidelight on the origin of appeilee’s com-
bined drop and jack. In appellee’s first form the two levers are un-
mistakably the independent intermediate mechanism of the Rein pat-
ent. In the second form appellee has improved upon the Rein patent
by making the spring lever with its attached roller do exactly the
work, all the work, and only the work, that was performed by the two
levers in effecting the mechanical restoration of the drop. That is,
in both forms restoration is accomplished by the tip end of a lever
striking the drop, as a lever, midway between its fulcrum and outer
extremity, and then by pushing against the drop, and by sliding along
the drop while pushing. If the tip end of the lever were not permit-
ted to slide along the drop, if the lever were by soldering or otherwise
made a part of the drop, the whole mechanism would be worthless.
That is, in neither form is the drop “adapted to hang in front of the
jack and be lifted by the operator’s plug as it is thrust into the jack.”

In certain forms of cars, the doors are shut by means of the con-
ductor’s or motorman’s operation of a wheel or a lever. The doot
is not touched by the hand, but is moved by independent intermediate
mechanism that is actuated by the hand. We should hardly call this
a closing of the door by the contact therewith of the hand.

The decree is affirmed.
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COLUMBIA WIRE CO. v. KOKOMO STEEL & WIRE CO.

(Circuit Court of Appeals, Seventh Circuit. July 27, 1911, Rehearing
Denied October 4, 1911.) '

No. 1,712,

PATENTS (§ 8318%)—INFRINGEMENT—PROFITS RECOVERABLE,

The measure of the profits recoverable from an infringer of a patent
for a machine 1s the advantage he gained by the use of the patented ma-
chine, as compared with other machines which were open to him at the
time of the unlawful appropriation, and not with such as were open
at the date of the patent.

[Ed. Note.—For other cases, see Patents, Cent. Dig. § 566-576; Dec.
Dig. § 318.*

Accounting by Infringer for profits, see note to Brickill v. Mayor, etc.,
of City of New York, 50 O. C. A. 8]

Appeal from the Circuit Court of the United States for the District
of Indiana.

Suit in equity by the Columbia Wire Company against the Kokomo
Steel & Wire Company. From a decree awarding nominal profits
only for infringement, complainant appeals. Affirmed.

Charles MacVeagh and Charles C. Linthicum (William O. Belt and
Wialter M. Fuller, of counsel), for appellant.
Thomas A. Banning (C. C. Shirley, of counsel), for appellee.

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges..

BAKER, Circuit Judge. In Columbia Wire Co. v. Kokomo Steel &
Wire Co., 143 Fed. 116, 74 C. C. A. 310, we held that certain claims
of patent No. 365,723, June 28, 1887, to Bates, for “improvements in
wire-barbing machines,” were valid and infringed, and ordered an ac-
counting. From a decree awarding appellant only nominal damages,
this appeal was taken,

For the purposes of this decision we will assume that appellant is
right in saying that the claims in suit covered an improved machine,
rather than improvements in a machine, and that appellee would there-
fore be liable for all advantages gained from using the machine as an
integer,

As a standard for comparison appellant took the Stover machine,
proved that it was the best that was open to public use before Bates
invented the machine of the patent, and introduced testimony from
which the pecuniary advantages gained by appellee through its in-
fringement might definitely be reckoned. Findings of fact by the
master included these: First. Appellee, after a period of infringe-
ment, changed its machines to a noninfringing type that produced at
no greater expense as large a quantity and as good a quality of barbed
wire as did the Bates machine. Second. When appellee appropriated
the Bates invention, other machines that would have made a more
favorable comparison with the Bates machine than did the Stover
were open to appellee’s use. A reading of the testimony has not con-
vinced us that these findings, approved by the court, are not fairly sus-

*For other cases see same {opic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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tainable. Applying to these findings a rule that an infringer is only
to pay for the advantages of the patented machine over machines that
were open to his use at the time of the unlawful appropriation, and
not to pay for the advantages of the patented machine over machines
that were open at the date of the patent, the master and the court held
that there was no basis for a recovery of more than nominal damages.

Appellant asserts (and justly it would seem) that to base the decree
on the first finding would violate the rule of law adopted by the mas-
ter. To what extent, if at all, the law will permit an infringer to avail
himself of developments in the art subsequent to his unlawful ap-
propriation, as a defense or mitigation in an accounting, is a query to
which we need not essay a definitive answer if the master’s rule is
correct; for that rule applies to the second finding, and denies the
contention on which appellant chose to rest its case, namely, that the
only lawful standard is a comparison of the patented machine with
the best that was available before the issuance of the patent.

In determining the law applicable to the facts of this case, we at-
tempt no distinction, if any is possible, between machines that are
available because they are not under patents and patented machines
that are available because they are freely sold in the market by the
patentee. Here the controversy narrows to a question of time as an
element in the proper standard of comparison.

In support of their respective views the parties cite many cases.’
Some of the citations from the Federal Reporter may support the
respective contentions for which they are adduced. Expressions are
found in opinions of the Supreme Court, concerning the meaning of
which and their applicability to the facts of this case the parties de-
bate. No Supreme Court decision is known to us in which the re-
corded facts show that machines, devised since the patent and com-
paring with the patented machine more favorably than did the ma-
chines of the prior art, were open to public use at the time the de-
fendant began the infringement, and in which such facts were held to
be irrelevant. Nor are we aware that the Supreme Court has ever
propounded and answered, by way of argument or illustration, the
precise question that is before us for decision. In the absence of con-

1 Appellant: Mowry v. Whitney, 14 Wall 620, 20 L. Ed. 860; McCreary
v. Pennsylvania Canal Co., 141 U. S. 459, 12 Sup. Ct. 40, 35 L. Ed. 817;
Sessions v. Romadka, 145 U. S. 29, 12 Sup. Ct. 799, 36 L. Ed. 609; Turrill
v. 1I1. Cent. R. Co. (C. C.) 20 Fed. 912; Lawther v. Hamilton (C. C.) 64 Fed.
221; Fullerton Ass'm v. Anderson-Barngrover Mfg. Co., 166 Fed. 443, 92 C.
C. A. 295; Robinson on Patents, vol 3, pp. 513, 514; Walker on Patents
(4th Ed.) § 725.

Appellee: Mowry v. Whitney, 14 Wall. 620, 20" L. Ed. 860; Mfg. Co. v.
Cowing, 105 U. S. 255, 26 L. Ed. 987; Thomson v. Wooster, 114 U. S. 1106,
5 Sup. Ct. 788, 29 L. Ed. 105; Tilghman v. Proctor, 125 U. S. 146, 8 Sup.
Ct. 894, 31 L. Ed. 664; Keystone v. Adams, 151 U. S. 148, 14 Sup. Ct. 295,
38 L. Bd. 103; Black v. Thorne, 1 Ban. & A. 156, Fed. Cas. No. 1,466;
Munson v. City of New York (C. C.) 16 Fed. 563; National Car Brake Shoe
Co. v. Terre Haute Car Co. (C. C.) 19 Fed. 518; Shannon v. Bruner (C. C)
33 Fed. 873; Mosher v. Joyce (C. C.) 45 Fed. 206, and 51 Fed. 441, 2 C. C
A. 322 Rose v. Hirsh (C. C.) 91 Fed. 150; Hohorst v. Hamburg-American
Packet Co., 91 Fed. 660, 3¢ C. C. A. 39; Wales v. Waterbury Mfg. Co., 101
Fed. 126, 41 C. C. A. 250. . .
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trolling precedents, it is incumbent upon us to express the judgment
at which we have independently arrived.

A manufacturer who devises a machine that he honestly believes
he has a right to use, and who in an injunction suit ultimately is
found to be an infringer, as was the case with appellee, is not to be
mulcted in punitive damages. Equity is satisfied if he accounts for
all the pecuniary benefits he derived from the use of the infringing
machine. If there were no other way of obtaining the result, he
might rightly be held for all the profits he made from the output of
his establishment. But if, as here, other machines for doing the same
work, though less effectively, were available at the date of the patent,
the- whole advantage would lie in the increase of efficiency. As to an
infringer who at that stage of the art appropriated the invention, the
standard of comparison is clear. He has taken to himself all the ad-
vantages that belonged exclusively to the patentee in the field of com-
petition. Fifteen years later, when the art has advanced to include
other noninfringing machines, available to manufacturers and more
effective than those of the prior art, the patentee cannot avoid their
competitive effect. At this stage the only actual advantage of the
patented machine is its superiority, if any, over these later machines
that are not dominated by the patent. If at this stage one should
choose to enter upon the manufacture of barbed wire, he could take
the later machines without giving the patentee any cause of action.
If, however, he should adopt a machine that finally was adjudged to
be an infringement, all that he would actually gain by the infringe-
ment would be the excess in effectiveness of the infringing machine
over the later, available, competitive machines. To hold him account-
able for more, to make him pay for the advantages of the invention
over the prior art, would attribute to the patent a virtue it did not
really have at. the later period, would penalize the infringer simply
because he was an infringer, and would mulct him in vindictive dam-
ages to the extent of the difference in effectiveness between the open
prior art and the open current art, .
~ 'This leads to a rejection of appellant’s proposition; and the decree
of the Circuit Court is accordingly affirmed,

CAMPBELL v. MANGLE et al
(Circuit Court of Appeals, Ninth Circuit. February §, 1912)
No. 1,978,
PATENTS (§ 328%) —INVENTION—FLUME GATE.

The Campbell patent, No. 704,971, for a flume gate, held void for lack
of patentable invention in view of the prior art.

Appeal from the Circuit Court of the United States for the South-
ern Division of the Southern District of California.
Suit in equity by Ephraim Campbell against Calvin M. Mangle,

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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Jacob E. Tischer, Robert E. Norris, and Charles W. Lehr. Decree
for defendants, and complainant appeals. Affirmed.

The appellant brought a suit against the appellees to enjoin infringement
of letters patent No. 704,971, of date July 15, 1902, issued to Ephraim Camp-
bell, for a new and useful improvement in flume gates to be used in irriga-
tion. The object of the invention is to provide a simple flume gate which will
permit a perfect closure of the outlet when desired, by means of a sliding
gate held against the tube from which the water issues, and so constructed,
and arranged that the operation of the gate will not be interfered with by
sand and other materials which may come against the gate, either from the
water or from other sources. The claims which are said to have been in-
fringed are the following:

“(2) A plate having inbent edges and a perforation between said edges, a
tube inserted through the perforation and fastened to the plate, and termi-
nating in a plane near the plane in which the inbent edges lie, and being beyond
tl(;e pl,ate, and a sliding gate fitting between said tube end and said inbent
edges.”

“(4) A flume gate comprising a tube to extend through a flume wall, and a
gate holder fastened to the tube at a distance from the end thereof, and ex-
tending beyond the end of said tube, and terminating in two edges which lie
in a plane that extends near the plane of the end of the tube, and a gate fit-
ting against the end of the tube on the one side and against said edges on
the other side.”

John H. Miller and William K. White, for appellant,
Frederick S. Lyon, for appellees.

Before GILBERT, ROSS, and MORROW, Circuit Judges.

GILBERT, Circuit Judge (after stating the facts as above). The
court below held that the patent was void for want of invention, the
said device covered thereby having been anticipated by devices of the
prior art. The evidence as to the prior art shows the use of two forms
of gate, both manufactured of galvanized iron, as is the gate in con-
troversy. One of the prior gates differs from that of the patent only
in the fact that the plate edges which hold the slide against the pro-
jecting edge of the tube were bent and flattened, instead of being
inbent, and curved so as to present a resilient pressure against the
slide. This gate, known in the record as the “Ford gate,” had been in
use very extensively for many years prior to and since the date of
the appellant’s patent. It was a gate that was satisfactory on the
whole, although inferior to the appellant’s gate; but it was cheaper;
and its use had not been supplanted by the appellant’s device.

If the Ford gate embodied all of the prior art, we should be dis-
posed to say that the appellant’s device was patentable, as showing
invention and improvement on the prior art, because there is no doubt
that the curved inbent edges of the gate holder bring the pressure
to bear on the slide nearly opposite the edge of the projecting tube,
and secure a closer contact of the slide to the tube, so as to prevent
leakage, and by their resiliency hold the gate tightly against the pro-
jecting tube, and dispense with obstruction to the movement of the
gate, and prevent the accumulation of sand or other material in the
slides. But there is in the record ample proof of the use of slide
holders in flume gates, identical with those of the appellant, for several
years prior to his patent. Those slide holders were not, except in
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one or two instances, attached to the tubes. The tube was fastened
in the flume, and it passed through an aperture in the plate of the
slide holder, and the latter was nailed against the wooden flume. But,
aside from the single feature that the slide holders were not attached
to the tubes, the gates so used were identical with the appellant’s de-
vice. Now, what the appellant has done is to take the best features
of those two forms of gates in prior use and combine them in one.
We agree with the court below that that is not invention,

Counsel for the appellant, in view of the fact that the Ford gate
and the other gates of the prior art were in common use side by side
for more than ten years before the date of the appellant’s invention,
inquires why, if the step taken by the appellant was an obvious one,
it was not taken by some mechanic during all that long period of time.
The answer seems to be that the Ford gate was reasonably satisfac-
tory. According to the testimony, it is still satisfactory. It is dis-
placed by the appeliant’s gate only in cases where the purchaser de-
sires to secure a better made gate, and perhaps a better gate, at a
higher price than the Ford gate.

The decree is affirmed.

LAVIGNE MFG. CO. et al. v. JOHN F. McCANNA CO.

(Circuit Court of Appeals, Seventh Circuit. April 11, 1911, Rehearing Denied
July 27, 1911)) ’

No. 1,711,

PATENTS (§ 828%)—VALIDITY AND INFRINGEMENT—FORCE-FEED LUBRICATOR.
The McCanna patent, No. §22,900, for a force-feed lubricator, especially
adapted to automobile pburposes, is for a combination of old elements,
but the combination was not anticipated and discloses invention; also,
held infringed.

Appeal from the Circuit Court of the United States for the Northern
District of Illinois.

Suit in equity by the John F. McCanna Company against the Lavigne
Manufacturing Company and Brandenburg Company. Decree for
complainant, and defendants appeal. Affirmed.

For opinion below, see 177 Fed. 709.

Dyrenforth, Lee, Chritton & Wiles (John H. Lee and P. C. Dyren-
forth, of counsel), for appellants.
Josiah McRoberts, for appellee.

Before GROSSCUP and BAKER, Circuit Judges, and HUM-
PHREY, District Judge.

BAKER, Circuit Judge. The decree appealed from sustained the
validity and found infringement of claims 2, 3, and 5 of patent No.
822,900, June 5, 1906, to McCanna for a force-feed lubricator. The
claims and sufficient of the prior art to show the nature of the defense

of want of invention are contained in the opinion of the Circuit Court,
177 Fed. 709.

*For other cases see same toplc & § NUMBER in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes
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From the oral arguments and from a study of the record and briefs
we are satisfied that the decree is right; and our decision may well
be rested on the opinion of the Circuit Judge. The situation is the
oft-recurring one, where none of the prior devices anticipates the
patent, but where, taking one element here and another there, alt the
elements of the patented combination may be found in the prior art,
and where, by recasting prior structures in the light of the patented
structure, something like it may be produced. McCanna’s oiler is
especially designed for use on the dashboards of automobiles. It is
compact and self-contained. The entire pump mechanism is inside of
the oil reservoir. The stroke of the piston is adjustable, through a
lost-motion device, by varying the position of the associated adjusting
stem., The cover of the reservoir and the adjusting stem which pro-
jects therethrough coact as a regulating gauge to enable the operator
to set the stem at any predetermined height with respect to the cover
so as to throw a corresponding amount of oil, and at the same time
coact as a visual indicating gauge to show that the pump is acting
and how it is acting. The unified results and capabilities of the Mc-
Canna oiler are not mere aggregations of separate old devices having
separate old results, but come from an integral, mechanically-true com-
bination. This oiler has proven to be a mechanical and commercial
success, and we agree with the Circuit Court that the appellants have
appropriated the combinations of the claims in suit.

A point is suggested in appellants’ brief, without any foundation
having been laid in the Circuit Court, and without assignment of error
here, that appellant, Lavigne Manufacturing Company, was not prop-
erly before the Circuit Court. On examination we find that there
was sufficient proof of infringement by said appellant within the dis-
trict and division.

The decree is:

Affirmed.

SARFERT CO. v. CHIPMAN et al.
(Clircuit Court of Appeals, Third Circuit. January 23, 1912)
No. 1,503.

1. PATENTS (§ 328*%)—ANTICIPATION—PROCESS AND MACHINE FOB SINGEING
HOSIERY.

The Sarfert patents, No. 667,142, for a process of singeing hosiery
after it has been distended on a stocking board, and No. 758,937, for a
singeing machine, are both void for anticipation by prior use.

2. PATENTS (§ 328*)—INVENTION—PROCESS OF TREATING HOSIERY.

The Sarfert patent No. 667,140, for a process of singeing hoslery “in
the green,” or after it has been saturated with an oxidizing solution, is
void for lack of invention.

Appeal from the Circuit Court of the United States for the East-
ern District of Pennsylvania.

*For other cases se¢ same topic & § NUMBER {n Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
194 F.—8
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Suit in equity by the Sarfert Company against Frank L. Chipman
and others.” Decree for defendants, and complainant appeals. Af-
firmed.

For opinion below, see 181 Fed. 518.

E: Hayward Fairbanks and Hector T. Fenton, for appellant.
Henry N. Paul, Jr., and Joseph C. Fraley, for appellees.

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges.

LANNING, Circuit Judge. On March 10, 1900, Max Sarfert filed
his application for a patent upon a machine for singeing the outer
surfaces of hosiery for the purpose of giving it a smooth or lisle-
thread finish, and on March 13, 1900, he filed another application for
a patent for processes and products relating to the singeing art. The
first of these applications resulted in the issue on May 3, 1904, of
patent No. 758,937 for a singeing machine. The second of them
was subsequently divided, and resulted in the issue on January 29,
1901, of patent No. 667,140, for a process of singeing hosiery after
it has been saturated with an oxidizing solution, and patent No. 667,-
141, for a stocking having its outer surface singed, and patent No.
667,142, for a process of singeing hosiery after it has been distended
on a stocking board. Of these four patents the defendants are in
the present suit charged with infringing three of them, No. 758,937,
No. 667,140, and No. 667,142. 'The Circuit Court decided that
claims 10, 11, 14, 15, 17, and 19 of patent No. 758,937, and patent
No. 667,142, are null and void because of prior use, and that patent
No. 667,140 is null and void for lack of novelty. Consequently the
bill of complaint was dismissed.

[1] The numerous claims involved in the suit may be seen by ref-
erence to the opinion of the Circuit Court in 181 Fed. 518, We
shall not quote them here. Nor shall we give any extended review
of the proofs contained in the large record. The case has had our
careful consideration, and we are of the opinion that it was properly
decided in the court below. The art of singeing laces, hosiery, and
other fabrics for the purpose of giving them a finer or glossier finish
was no new thing in 1900. As far back as November 3, 1817, an
English patent was issued to J. S. Hall for a “method of improving
every kind of lace or net, or any description of manufactured goods
whose fabric is composed of holes or interstices made from thread
or yarn, as usually manufactured, of every description, whether fabri-
cated from flax, cotton, wool, silk, or any other vegetable, animal or
other substance whatsoever.” After stating, in his specification, that
the object of his invention was to remove from fabrics of the kind
above mentioned the loose ends of fibers which are not twisted into
the thread or yarn of the fabric so as to form a part of the solid
body thereof, and which gives the fabrics a furry or woolly appear-
ance, he said:

“My method of improving lace or net, or such other goods as aforesaid,
is by passing them through, or at a very small distance over, a body of

flame or fire, produced by the combustion of inflammable gas, while the said
flame, or the intense heat thereof, is urged upwards, so as to pass through
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the holes or meshes of the lace or net, or such other goods as aforesaid, by
means of a current of air which is produced by a chimney over a flame im-
mediately above the lace or net, or such other goods as aforesaid. The ac-
tion of the flame is to burn, singe. and destroy as much of the said superfiu-
ous fibers or fur as may be removed without injury to the lace or net, or such
other goods as aforesaid.”

This patent was before the King’s Bench for adjudication in 1822.
In the report of it, contained in Webster’s Patent Cases, page 100,
it is said that as cotton lace, which had come to be largely manu-
factured in Great Britain, “had the disadvantage of being covered
with a species of wool” which gave it a “fogginess in its general
appearance to the great diminution of its value,” it occurred to some
that “this defect might be removed by the action of heat, which had
been already applied to removing the same kind of unevenness from
muslin, by passing it over rollers of hot iron, and from mitts and
stockings by singeing.” The report further states that witnesses for
the defense had proved that the flame of charcoal, paper, shavings,
etc,, had been used for many years “to singe the fibers from silk,
cotton, or lace sleeves,” and that the articles for this purpose “had
been placed on a wooden leg or a sleeve board.”

Hall’s patent and the report of the adjudication upon it are alone
sufficient to show that the singeing of a stocking for the purpose of
removing the loose ends of the fibers that project from the body
of the yarn of which the stocking is made, and thereby giving to
the stocking a finer finish, was an art well known in 1822. The re-
port also shows that it was then common to singe the fibers from
lace sleeves while distended on a board.

Another English patent, No. 4,779, was issued to Hall in October,
1823, for an improvement upon the one of November 3, 1817, in
which he refers to the singeing of stockings as well as other articles.
Certainly there could have been no invention, after 1823, in singeing
stockings while distended by means of an interior support. The
counsel for the appellants in a very able brief contend that the Hall
patents disclose only the art of singeing goods in an unstretched con-
dition, and that up to 1897 the art of singeing stockings, while
stretched or distended by means of an interior support, was never
practiced in this country. But, conceding for the purpose of the
argument that this contention is sound, we have before us, not only
the disclosures of the Hall patents, but those of the report of the
litigation in which the first Hall patent was involved. The disclosures
of the two patents supplemented by those of the report were ac-
cessible to all interested persons in this country, and they told those
skilled in the art of singeing stockings everything that process pat-
ent No. 667,142 tells them. Consequently, we find that patent an-
ticipated by prior use.

If the machine patent No. 758,937 is the embodiment of inventive
genius, it is not of Sarfert’s genius. Sarfert was anticipated by Mor-
gan & Menzies. It is not claimed that Sarfert’s machine was con-
structed before March, 1898, and it was not until March 10, 1900,
that his application was filed. The application was bitterly opposed by
Robert Meyer in two interference proceedings, and, as already stated,
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the patent was not granted until May 3, 1904. Those contests, how-
ever, have no bearing upon the present question, since Morgan &
Menzies were not parties to either of them. We are satisfied that
tubular articles, such as sleeves and stockings, had been singed while
distended on boards in England for 75 years when the Sarfert ap-
plication was filed. The art in this country prior to the Sarfert ap-
plication shows various machines used for singeing purposes. Pre-
vious to December, 1896, Morgan & Menzies had had their stockings
dyed and finished by Thomas West. West’s method of finishing was
by rumbling, a process which produced a fine finish, but which it is
not necessary now to describe. It was an expensive process because
it frequently resulted in great damage to the goods. West, unwilling
to assume longer the risks of the business, notified Morgan & Menzies
that he would no longer finish their goods. This was probably in the
month of December, 1896, and thereupon Morgan & Menzies began
the construction of their first singeing machine, which they put into
use certainly not later than January, 1897. They improved it by the
addition of a second burner as early as April, 1897, and they used it
for singeing stockings, distended on boards, from April, 1897, unti}
the construction of a new double-burner machine in 1899. The new
machine was then used until its destruction by fire in 1900. It is
true that the witnesses for the defendants differ as to the number of
rollers in this new machine, but that it and the machine preceding it
each had two burners, that they each singed stockings distended on
boards, and that they were used by Morgan & Menzies, the first from
April, 1897, to the early part of 1899, and the second from 1899 un-
til it was destroyed by fire in 1900, is established by the weight of the
testimony on the subject. The appellant company is quite right in
its contention that the defense of prior use, to be valid, must be clear,
convincing, satisfactory, and free from reasonable doubt. The Barbed
Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443, 450, 36 L. Ed. 154. But
here the rule of evidence in that regard has been fully complied with.
In speaking of the nature of the evidence adduced by the defendants
on the question of anticipation of the process patent No. 667,142,
and the machine patent No. 758,937, the learned judge of the Circuit
court, in language which we quote as expressive of our own views,
said:

“In the present controversy, I think, the testimony measures up to the full
requirements (of the legal rules in reference to the defense of anticipation);
it is clear; it is detailed and specific; it comes from credible and disinterest-
ed witnesses; it is of ample volume; and it is corroborated in important

particulars. Moreover, taken as a whole—and this, I think, is a matter of
great value—it produces the irresistible effect of truthfulness.”

We agree with him that the machine patent is void because of prior
use.

[2] The process patent, No. 667,140, is for singeing hosiery “in
the green.” In carrying out the process the goods are saturated in a
solution known as “aniline black solution,” then dried, then placed
on a former or board, and then singed by being passed through a
singeing machine. “The particular solution to which I have above
referred,” says the patentee in his specification, “is an oxidizing or
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mordanting solution, and after the goods are dried, after being sat-
urated therein, they are in a state of oxidation, and in drying the
goods turn to a greenish hue.” This step in the manufacture of
hosiery, however, was not new. Mr. William Secher, an expert wit-
ness for the complainant, on cross-examination, testified as follows:

“Q. First, about patent 667,140. It is true, is it not, that the so-called
oxidizing solution is the ordinary aniline black solution which is commonly
used in the dyeing art as the first step in the process of dyeing goods a fast
black? A. It is true.

“Q. Do you find that this patent 667,140 anywhere tells you this? A. On
1ine 52, of page 1, of the printed specification of patent No. 667,140, the state-
ment is made that the oxidizing solution is known as aniline black solution.

“Q. Please tell me whether this statement is substantially correct. Stock-
ings, after they are knit and before they .are dyed, are said to be ‘in the
gray.’ As the first step to dye them aniline black they are subjected to a
mordanting solution, called aniline black solution, as & result of which they
turn to a greenish hue. They are then said to be ‘in the green.’ As the
final step of the dyeing process they are subjected to another solution as the
result of which the goods are given their final fast black color. And Sarfert's
patent, No. 667,140, claims as a process the singeing of stockings while they
are in the green in order to give them a so-called lisle finish? A. That state-
ment is substantially correct, according to the description and claims of this
Sarfert patent.”

Saturating the goods in an aniline black solution was one of the
well-known steps in dyeing a fast black. To subject the goods after
this step had been taken to a flame for the purpose of singeing them
involved no invention whatever.

The decree of the Circuit Court will be affirmed, with costs.

AMERICAN STEEL & WIRE CO. OF NEW JERSEY v. DENNING
: WIRE & FENCE CO.

(Circuit Court of Appeals, Eighth Circuit. January 12, 1912))
No. 38,510.

1. PATENTS (§ 235*)—INFRINGEMENT—MODE OF OPERATION—EQUIVALENCY OF
MACHINES.

YWhile it may not be said as matter of law that a machine which oper-
ates continuously cannot be the equivalent of one which operates inter-
mittently, when the machines are complex, the difference in the mode of
operation is very strong evidence that there is such a difference in them
as will avoid infringement.

[Ed. Note.—For other cases, see Patents, Cent. Dig. § 871; Dec. Dig.
§ 235.%) .

2. PATENTS (§ 328%)—INFRINGEMENT—WIRE FENCE MACHINE,

The Bates patent, No. 577,639, for a wire fence machine, covers a com-
bination of four mechanisms, each of which performs a separate part in
the production of the fence and works intermittently, the first two simul-
taneously, followed by the third@ and fourth working successively. Such
patent keld not infringed by a machine in which all the mechanisms oper-
ate continuously and simultaneously.

Appeal from the Circuit Court of the United States for the North-
ern District of Towa.
Suit in equity by the American Steel & Wire Company of New

¢For other cases see same topic & § NUMBER In Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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Jersey against the Denning Wire & Fence Company. Decree for de-
fendant, and complainant appeals. Affirmed.
See, also, 176 Fed. 564.

Charles C. Linthicum (Charles MacVeagh and Linthicum, Belt &
Fuller, on the brief), for appellant.

Thomas A. Banning (Samuel W. Banning and Walker Banning,
on the brief), for appellee.

Before ADAMS and SMITH, Circuit Judges, and AMIDON, Dis-
trict Judge.

AMIDON, District Judge. This is a suit for the infringement of
letters patent No. 577,639, issued to Albert J. Bates, February 23,
1897. The patent has been before the courts of this circuit in former
litigation between the same parties. (C. C.) 160 Fed. 108, and 169
Fed. 793, 95 C. C. A. 259. It was there sustained, and defendant’s
machine involved in that suit was held to infringe. After that litiga-
tion was closed, defendant devised and put into commercial use four
new machines which form the subject of the present suit. The trial
court found no infringement and dismissed the bill. Complainant
appeals. ‘

The structure of plaintiff’s machine, and the scope of its patent,
are described and defined in the opinion in the first suit. The novelty
of the invention over the prior art consists in applying a plurality of
stay wires in straight line sequence across the strand wires of a fence,
and intercoiling the ends of these stay wires with each other and about
the strand wires. The object attained had been sought by manufac-
turers of wire fence for half a century. It had been approached by
slow stages. See patents cited in the former litigation. [C. C.] 160
Fed. 108; [C. C.] 160 Fed. 125. The Edenborn patent, No. 558,787,
came near the Bates invention. He used substantially the same mech-
anisms, but-did not combine them in the requisite plurality to give his
stays a straight line sequence across the strand wires. IHis stays were
staggered, alternating between the different strands. The result was
a feeble support. The Bates invention took the step which avoided
this defect. It cannot, however, be spoken of with propriety as a
pioneer patent.

In the first suit defendant charged that the claims of the Bates
patent were so general as to cover the functions of his machine in-
stead of the machine itself and its mechanical equivalents. The claims
standing alone give color to that defense. They run:

“In a wire fence machine the combination of (1) mechanism for intermit-
tently feeding a plurality of longitudinal strand wires. (2) Mechanism for
intermittently feeding a plurality of stay wires simultaneously and trans-
versely of the strand wires. (3) Mechanism for cutting off suitable lengths of
the stay wires to span the space between the strand wires. And (4) mechan-

ism for simultaneously coiling the adjacent ends of the stay wires around
the strand wires.”

This language is broad enough to cover every possible mechanism
which would construct the kind of fence produced by the Bates ma-
chine. We upheld the patent by applying the familiar rule which
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requires claims to be read in connection with specifications. The
patent was thus confined to the invention, and limited to the machine
described in the specifications and its mechanical equivalents. All
the elements are old not only in the general field of industry, but in
the form adapted for use in fence making. Bates’ combination is his
invention.

The patent is for a combination of four groups of mechanisms,
each of which performs a separate part in the production of a wire
fence. First, there are two mechanisms which simultaneously feed
out a plurality of strand wires, and transversely to these a plurality
of stay wires. When this function is performed, these mechanisms
stop. Then a cutting mechanism which has been stationary, starts
up, severs the several sections of the stay wires, and stops. Next the
coiling mechanism which has been stationary starts up, engages the
ends of the stay sections, and intercoils them with each other, and
about the strand wires. Then the coilers stop. This completes a
section of the fence. Thereupon the structure is moved forward, and
at the same time the feeding mechanisms start up, and repeat their
function. The distinctive feature of the Bates machine, both in its
structure and its principle of operation, will thus be seen to be a suc-
cession of complete stops and starts. This intermittency is expressly
claimed in most of the claims of the patent, and must be read into
the others from the specifications, in order to sustain such claims. It
is in this machine that the Bates invention lies, and not in the product.
In determining the question of infringement, attention must be di-
rected to the structure of this machine and its principle of operation.

The distinctive feature of defendant’s machines 3, 4, and 6 is con-
tinuousness of action in every part. The moment the feeding of the
wires begins, the entire machine starts, and continues in action so long
as the process of manufacture is carried on. The several mechan-
isms that do the feeding, the cutting, and the coiling all synchronize
together so as to continually produce the complex result of a com-
pleted fence fabric. These machines are fundamentally different from
the Bates machine, both in their structure and in their principle of
operation, and they also possess in the quality of continuousness of
action a distinct mechanical advantage over the wear and jar and
wasted energy arising from the rapid succession of starts and stops
of the Bates machine. For these reasons, we think they do not in-
fringe.

[1] Counsel urges that it cannot be declared as a matter of law
that a machine which operates continuously cannot be the equivalent
of one that operates intermittently, and we are not disposed to ques-
tion that statement. Much would depend upon the structure of the
particular machine. If it was simple, the change from intermittent
to continuous action might be produced by the mere substitution of
a well-known mechanical equivalent, or a slight mechanical adjust-
ment. But the likelihood of the result being thus produced decreases
as the complexity of the machine increases; and, when mechanisms
attain the complexity of those involved in the present suit, the differ-
ence in the mode of operation is very strong evidence, indeed, that
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there is such a difference in the machines as will avoid the charge
of infringement. The two capital criteria by which to determine the
question of infringement are structure and mode of operation. Where
both of these are substantially the same in two machines, their identity
for purposes of the patent law is established ; but, when either is ab-
sent, the requisite identity to constitute infringement is as a rule
wanting. It can hardly be questioned that continuous action con-
stitutes a radical difference from intermittent action in the mode of
operation, and also implies a corresponding difference in structure.
In the machines here involved this implication is fully sustained by an
inspection of the machines themselves. Dryfoos v. Wiese (C. C.)
19 Fed. 315, affirmed 124 U. S. 32, 8 Sup. Ct. 354, 31 L. Ed. 362,
tends strongly to show that a machine which is continuous in its
operation does not infringe one which is intermittent.

[2] It is true, as counsel says, that we did not sustain the Bates
patent in the former suit because of its intermittency of action. That
property was old. As the opinion clearly shows, our decision is based
on the fact that the Bates machine combined the old elements for
feeding, cutting, and coiling in the requisite plurality and simultaneity
of action, to produce the stay in straight-line sequence across all the
strands, thus producing a new and useful result. Defendant’s ma-
chines produce the same result, and employ a like plurality of parts
operating simultaneously, but they differ from plaintiff’s machine in
the feature as to which that machine was at one with the prior art,
namely, by substituting continuous for intermittent action. Even if
it were true (as it is not) that defendant’s machines were identical
with plaintiff’s in every feature which distinguished . plaintiff’s ma-
chine from the prior art, there would be no inconsistency between
our present and former opinions, if defendant’s machines differ from
plaintiff’s in the feature of intermittency as to which it was at one
with the prior- art. Infringement would be avoided if to substitute
continuous for intermittent action required a machine new in struc-
ture and mode of operation. All would depend on the importance of
this change.

Much of the brief for appellant is devoted to pointing out likeness
in details between the elements of the patented machine and defend-
ant’s machine. The force of these arguments is greatly weakened,
if not wholly destroyed, by the conceded fact that the elements of
these machines are old in the art of fence making. All that Bates
did was to combine them in the requisite plurality and particularly
the mechanism for feeding the plurality of stay wires simultaneously
and transversely of the strand wires in straight line sequence. The
modifications which he made in the old elements in order to combine
them in this plurality certainly required, when compared with the
prior art, o greater exercise of inventive talent than was used by
defendant in making the modifications necessary to substitute con-
tinuous for intermittent action. " Both used the same old elements and
*hence it is an easy matter to point out likenesses.

Counsel for appellant attempts to meet the apparently fundamental
distinction between its machine and respondent’s which we have
pointed out, by three argumentss
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(1) He says, first, that defendant’s machines do not continuously
feed the stay wires. He bases this argument upon the fact that in
the Denning machines the stay wires are not fed immediately against
the strand wires, but are fed in at a distance of several inches from
them, and there appropriate sections are cut off, and then these sec-
tions are pushed across to the strand wires, moving in a line at right
angles to the feed of the stay wires. The mechanism which performs
this operation pushes the stay sections across, and then returns to the
place from which it started, ready to receive the next section. Not-
withstanding the feeding mechanism, and this machine which pushes
across the stay sections, are in constant motion, counsel says that the
intermittency in presenting the stay wires to the strand wires is the
same as the intermittency of the Bates machine. In our judgment
this argument forsakes the action of the machine, and looks to the
movement of the stay wires as elements of the fence structure. The
form of the fence forbids that the stay wires should be continuously
applied to the strand wires. They are separated from each other by
several inches, according to the size of the mesh desired, and this
necessitates a corresponding succession in their application. But the
feed of defendant’s machines is continuous both as to the movement
of the stay wire and the stay sections, and the mechanism which pro-
duces those movements. There is a succession of stay wires, but no
intermittency in the machine.

(2) Defendant says that both in the Bates machine and in the de-
fendant’s machines, now under consideration, there is a time when
the strand wires and the stay wires are in transverse movement with
respect to each other, and that this is succeeded by a stage when the
strand wires and the stay wires are held firmly together, and are rel-
atively to each other motionless; and he urges that this succession
of relative movement and rest, as between the strand wires and the
stay wires, constitutes the real intermittency of the Bates invention.
Again, we answer that this argument diverts attention from the Bates
machine, where his invention lies, to the movement of parts of the
fence fabric in the process of manufacture. Because the strand wires
in both machines are at one time in motion relative to each other,
and at another time stationary, in no way impairs the basic fact that
the Bates machine in producing this result along with the other re-
sults of the process, operates by a succession of stops and starts,
whereas the defendant’s machines proceed in a continuous motion.

(3) It is urged that the feed of the stay wires in defendant’s ma-
chines is in fact not continuous because the knives which sever the
sections move in a plane transverse to the movement of the wires;
hence, it is urged, there must be a brief instant while the knife is
passing across the wire when the wire is stationary, and that the
succession of stops and movements thus produced creates in the de-
fendant’s machines the intermittency of action which is found in the
Bates machine. This contention is made notwithstanding the man-
ifest fact that the mechanism which feeds the wire forward is in con-
tinuous action. The argument seems to us purely fanciful. It sub-
stitutes a metaphysical intermittency for a mechanical one.
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We also think that in defendant’s machine No. 6, the “automatic
hand” by which the stay sections are transferred from the cutting ma-
chine to the strand wires, is not the mechanical equivalent of the
tubes which guide the stay wires against the strand wires in the Bates
machine.

Defendant’s machine No. 5, referred to in the evidence as the “Hop-
per Machine,” has the same intermittency of action as the Bates ma-
chine. It is distinguished from that machine by wholly omitting the
cutting mechanism. Stay sections are cut in the various lengths
needed for different kinds of fence, in a stock machine, built ex-
pressly for the purpose, and which was sold and used for many years
before the date of the Bates patent. These sections are deposited
in quantity in separate hoppers, one hopper for each space between
the strand wires, and pass by gravity down a chute into notches in
the upper edges of horizontal bars which carry them sidewise against
the strand wires into position for coiling. The charge of infringement
is, of course, avoided, if the cutting mechanism of the Bates combina-
tion is wholly omitted, and not supplied by a mechanical equivalent.
Counsel for appellant urges that the device by which the stay wires
are separated from the mass in the hopper, and transferred to the
strand wires, is really the mechanical equivalent of the Bates cutting
mechanism, and ingeniously suggests that the “cutting out” of the
stay wires from the quantity in the hopper is the mechanical equiv-
alent of the cutting off of the sections of the stay wire in the Bates
machine. Without in any way questioning the good faith of counsel
for appellant, this seems to us a far-fetched argument. No one but
a patent expert in extremis would ever think of applying the term
“cut” to the operation by which the individual stay wires are sep-
arated from the mass in the hopper. To find such a use of the term
reference is made to the figurative language of the cowboy who speaks
of “cutting out” a steer from the herd; and it is urged that this is
the same cutting as the severing of the sections of the stay wires in
the Bates machine. When words are thus paltered with in a double
sense, there is an end of all profitable reasoning. We use the same
word, but we mean different things. There is hardly a common word
in our English speech which does not range through a vast variety
of meanings. But in the exact science of mechanics, when we use
such a term in describing the operation of machines, we select one
of its meanings and adhere to it. Any 6ther practice can lead only
to confusion. In the Bates machine there are knives and elaborate
mechanism for their operation in cutting off the stay sections from
the stay wires. This mechanism is clearly claimed as an element of
the Bates combination. It thus becomes a part of his invention, and
any machine which wholly omits it escapes the charge of infringe-
ment. It seems to us too plain for argument that defendant’s hopper
machine does this.

Appellant complains because after the decision in the former case
respondent deliberately set about devising, with the aid of patent ex-
perts, a machine which would produce the Bates fence, without in-
fringing the Bates patent. It is sufficient to answer that complaint
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in the language of Mr. Justice Grier in Burr v. Duryee, 1 Wall. 531,
574, 17 L. Ed. 650: “Every man has a right to evade a patent, pro-
vided he does not invade the rights of the patentee.”

The decree is affirmed.

WINSTON v. CROTON FALLS CONST. CO.
(Circuit Court of Appeals, Second Circuit. January 8, 1912)
No. 96.

PATENTS (§ 328*)—INVENTION—APPARATUS FOR MAKING CONCRETE BLOCKS.

The Winston patent, No. 849,824, for an apparatus for making con-

crete blocks, comprising a platform movable along a trackway and a

plurality of molds between the rails and on either side of such track-

way into which concrete may be shoveled from the platform, all the

parts of such apparatus being old, does not disclose patentable inven-
tion.

Appeal from the Circuit Court of the United States for the South-
ern District of New York.

Suit in equity by James O. Winston against the Croton Falls Con-
struction Company. Decree for defendant, and complainant appeals.
Affirmed.

This cause comes here upon appeal from a decree of the Circuit
Court, dismissing a bill in equity for infringement of a patent. The
patent is No. 849,824, April 9, 1907, to complainant for “apparatus
for making concrete blocks.”

John K. Macdonald and Eugene S. Macdonald, for appellant.
O’Brien, Boardman & Platt (Frank H. Platt and Livingston Platt,
of counsel), for appellee.

Before LACOMBE, COXE, and WARD, Circuit Judges.

LACOMBE, Circuit Judge. The specification recites that in the
construction of viaducts, dams, etc., it has become the practice to
employ blocks of concrete or artificial stone, which blocks are molded
or formed in the locality where the work is in progress, the ingredi-
ents being suitably mixed and the composition prepared in bulk and
then distributed to the various molds; that experience had shown the
work of making these blocks to be slow, tedious, and expensive;
that many thousands of large blocks would sometimes be required,
each block being so large as to require the use of derricks to handle
it after it had been made. In the drawings and specifications the
patentee sets forth one form of his improvement.

In the yard where these blocks are to be made there are two track-
ways, A and B, on which run trucks which support a traveling plat-
form upon which is placed a mass of the concrete material from which
the blocks are to be formed. There is a loading device, such as a
derrick, for depositing the concrete upon the flat surface of the top
of the platform; such platform being preferably formed by placing

sFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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a sheet of metal on it for facilitating the operation of shoveling. The
patentee says:

“The tracks A, B, are preferably placed apart a suitable distance to per-
mit the concrete molds G to be placed there between the truck platform,
being of such a height above the ground line ag to pass over the tops of the
molds G. Outside of and on either side of the track I arrange rows of molds
H. Tt will thus be seen that extending lengthwise of the trackway and be-
tween such tracks are rows of molds G, while rows of similar molds H ex-
tend lengthwise the track outside the rail. The mass of material is dumped
upon the platform, and the operators standing thereon may shovel or other-
wise deposit and distribute the material into the molds between the tracks and
those alongside the tracks; the truck (platform) in its progress being moved
along, thus enabling the line of molds, which may extend any suitable dis-
tance—for instance, 200 yards—to be filled successively. When the material
in the mold has settled and hardened, so that a complete block is formed,
- the molds may then be knocked down or moved, and the block or blocks con-
veyed to the place of use by any suitable means.”

The claims are:

“l. An apparatus for manufacturing molded blocks, comprising a platform
movable along a trackway, a plurality of molds arranged between the rails
of the trackway, and a plurality of molds arranged alongside and outside
of the trackway, the construction being such that the material may be dis-
tributed from the platform to the molds between the rails and to the molds
outside the trackway.”

“2. An apparatus for manufacturing molded blocks, comprising a trackway,
a plurality of molds arranged in the space between the rails of the track-
way, a plurality of molds arranged alongside of and outside of the track-
way, a platform movable along the trackway and upon which the material
is deposited in bulk and from which said material is distributed to the molds
between the rails and to the molds outside the trackway as the platform
is-moved from place to place on the trackway, such platform being of suffi-
cient height to pass over the molds between the rails.”

All the elements enumerated in the claims are 6ld. There were
trackways on which moved receptacles which contained mixed-up con-
crete and from which such concrete was passed into molds. These
moving receptacles sometimes passed over the top of the molds as they
moved from place to place. There could be no invention in making
the receptacle stronger and mounting it on heavier trucks with a
broader wheel base, if it was to pass over several molds at the same
time. The only novel feature about the entire arrangement is the
location of the molds—"a plurality in the space between the tracks”
and “a plurality alongside and outside of the trackway.” By this ar-
rangement more molds can be filled at the same time. But a mere
improvement in the method of doing the work does not necessarily
lie within the boundaries of patentable invention. In the opinion of
Judge Hough, who heard this cause at circuit, is found the following:

“The complainant has apparently devised an organization for a concrete
block yard showing skill in economics and marked executive ability, yet he
has utilized the old materials and old tools, not in a patentable combination,
but only in economical sequence. What he uses he does not utilize in com-
bination to produce a new mechanical or material result; but he arranges

the order of work so as to minimize both labor and transportation, and this,
in my judgment, is not patentable.”

This is in accord with the views expressed by this court in Dodge
Coal Co. v. N. Y. C. & H. R. R. R. Co,, 150 Fed. 738, 80 C. C. A.
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404, for improvements in storage apparatus. In that case the idea of
the patentees was the removal and conveyance of material from one
pile or fixed point to another pile or fixed point, thus making “a
large area tributary to a single central point.” We said:

“The would-be inventor or designer of novel mechanism for accomplishing
these objects, therefore, is presumed to have before him the whole field of
the art of engineering construction applicable to the collection and removal,
the elevation and conveyance of such materials from one point to another.
And the question here presented is not what these particular patentees may
actually have invented, but whether the state of the art in such engineering
field was such that it would require invention to comstruct such apparatus,
or to adapt the constructions known in the art of the exrigencies of a par-
ticular situation, or the requirements of a certain class of materials.”

See, also, our opinion in Dunbar v. Eastern Elevator Co., 81 Fed.
201, 26 C. C. A. 330, where the patent was for an improvement in
grain elevators, consisting of a combination whereby a portable ele-
vator tower was arranged to be moved along so as to reach the dif-
ferent hatches of a vessel, and so that two elevator legs may be simul-
taneously used. We held that what Dunbar did was to adapt well-
known devices to the special purpose for which he contemplated their
application. To the same effect is our opinion in Fowler v. City of
New York, 121 Fed. 747, 58 C. C. A. 113, where the patent was for
“a new plan for handling the large number of passengers who pat-
ronize the public vehicles provided for rapid transit in large cities,”
consisting of a succession of “island stations” of tracks with loops
and arrangements for crossing at different levels and a regulation of
the movements of express and local trains. We held that to plan
all these details would undoubtedly require ability of a high order,
but not inventive genius. Reference may also be had to Richards
v. Chase Elevator Co., 158 U. S. 299, 15 Sup. Ct. 831, 39 L. Ed. 991.

The case at bar is within the principles enunciated in these deci-
sions. Winston’s contribution to the art was simply due to the evo-
lution of the business. If the blocks were to be used in building a
small culvert or railroad farm crossing, all that would be necessary
would be a few molds placed conveniently to a roadway and a wagon
loaded with concrete and drawn by a horse alongside of the molds.
When the work increased in size, the roadway would naturally be
replaced by rails forming a track, and the wagon by a flat car or
similar platform running on the tracks and moved, perhaps, by steam
power, with rows of molds on each side of the track to receive the
concrete. When the work grew to still larger proportions, the ques-
tion would naturally present itself how the molds and the concrete-
bearing moving platform might be arranged relatively to each other
to insure the greatest economy of time, space, and labor. But that
would be purely an engineering problem, and its solution would not
come within the field of patentable invention.

Decree affirmed, with costs.



126 194 FEDERAL REPORTER

UNION PAPER BAG MACH. CO. et al. v. ADVANCE BAG CO.
(Circuit Court of Appeals, Sixth Circuit, January 3, 1912)
No. 2,141.

PATENTS (§ 328%)—INFRINGEMENT—PAPER Bac MACHINE.

The Dulin patent, No. 578,550, for a paper bag machine, covers an in-
vention the essential feature of which, as stated by the patentee, is “the
rotating and coacting device for distending the blank to the diamond
form,” an essential element of such device as shown and described on
each claim being a lower central gripper, and the patent is not infringed
by the device of the Bartholomew patent, No. 736,673, which employs no
lower central gripper and no mechanism which is an equivalent therefor.

Appeal from the Circuit Court of the United States for the South-
ern District of Ohio. .

Suit in equity by the Union Paper Bag Machine Company and the
Union Bag & Paper Company against the Advance Bag Company.
Decree for defendant, and complainants appeal. Affirmed.

The following is the opinion of the Circuit Court by Sater, District
Judge:

Dulin’s patent, No. 578,550, issued March 9, 1897, relates particularly to
machinery to make what is known as the “square satchel-bottom bag,” or
hag made from a bellows-folded tube with a satchel bottom formed upon its
end. The object of his invention is particularly to provide machinery where-
by such a bag may be made with greater speed than had theretofore been
practicable and to simplify the machinery employed in the manufacture of
such bags. His invention, he declares, is entirely concerned with that por-
tion of the paper bag machine by which a bellows-folded tube has its end
spread out into the form known as the “diamond fold,” which invention may
be used with any convenient mechanism for forming the tubes or in folding
the diamond in order to close the bottom of the bag. These declarations of
his acquire importance in considering his specification and claims of combina-
tion.

The bag planks passing from the feed rolls A and A’ shown in his draw-
ings are delivered between the rolls B and B’. As they advance toward the
latter rolls, the lower central gripper ¢ closes down and engages the tab Uz,
being the lower edge of the blank. About that time the lifter D is made to
rise, lifting the blank so that the upper edge or tab U3 will lie beneath the
end of the gripper C, that it may be thereby more certainly caught by such
gripper. As the rolls revolve, ¢ is made to close down, and thus secures the
upper edge of the blank. As B and B’ continue their rotation, the upper and
lower edges of the blank being held by the grippers ¢ and ¢, respectively,
the mouth or the bellows-folded blank opens, and, shortly before the rolls
have reached approximately the position shown at Fig. 8, the side grippers
E F and e e engage the corners of the blank and grip them upon the resilient
plates Bs B5, shown on tbe rolls B and B’. The side grippers are held in
this closed position upon the blank until their rotation fully distends the
bellows fold and brings it to a substantially straight line, as indicated at
Uio in Fig. 18, The upper grippers E E are then rapidly withdrawn. The
lower grippers are released later, as appears from Fig. 19. The central grip-
pers, which hold the upper and lower edges of the blank respectively, re-
lease their hold as B and B’ revolve. The upper part of the partially
distended diamond is then held in place by a plate K and the wing fold-
ers M. These wing folders move in while the blank is distended, and en-
gage the sides of the distended diamond before the side grippers release, and
then rapidly close down, pressing the blank against B and B’ and the plates

*For other cases see aame topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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N N. The lower central gripper ¢ and the lower side grippers € e retain their
hold upon the bag until it has been engaged between the rolls B’ and L. The
blank is then drawn down from between the rolls B and B’ passing through
the rolls O 0’ and P P’ between the wing folders M A and the plates N N.
These rolls or pressing devices break down the final lines of the diamond
fold, and deliver the diamond folded blank to a bottom forming mechanism.
The transverse creaser I J engages and creases the blank as it is engaged by
the side grippers. Of the creasing mechanism the patent recites:

“While it is convenient to place this transverse creasing device upon the
rolls B B’, the essential feature of its use i that some creasing device should
be provided which will form the transverse crease at the point referred to
some time in advance of the distension of the tube in the formation of the
diamond fold, and any creasing device may be used for this purpose.”

The patentee states that the flattened faces B2 B3 on B and B’ may be dis-
pensed with, In that event, the grippers would work in connection with the
rounded surface of the roll. He does not °limit himself to a construction
which necessarily retains the rolls B and B’ as appears from the following:

“While I have shown and above described the central and side grippers, as
well as the transverse creaser, as secured to the rolls B and B’, it is obvious
that these rolls, besides serving as supports for the grippers and creaser,
serve merely as feed rolls; and it is also obvious that by providing any other
convenient feeding apparatus the use of the rolls B B’ as such could be dis-
pensed with, the essential feature of my jnvention being the rotating and co-
acting device for distending the blank to the diamond form in the manner
above described, and, as already stated, it is not essential that the transverse
creaser should revolve on the same or approximately the same center or cen-
ters with the grippers, or, indeed, that it should be a revolving device at all.”

The right reserved to dispense with the rolls B B’ is in one respect hazily
expressed. It makes a difference whether the words “as such” refer to rolls
as the feeding apparatus, mentioned in the same sentence, as their antecedent,
or to rolls as supports for the grippers and creaser and as serving as feeding
devices, as stated in the preceding sentence. In view, however, of the con-
clusion reached, it is not necessary to determine the question thus suggested.

The claims alleged to be infringed are 1, 2, 8, 4, 5, and 7. They are all
combination claims. The elements entering into the first are as follows:

(1) Rotating central upper gripper C, arranged to seize the top ply of the
bag blank. ! :

(2) Rotating lower central gripper ¢. This is arranged to seize the lower
ply of the bag blank. These two grippers also operate to spread open the
end of the blank.

(3) Rotating upper side grippers E E, which are so disposed as to enter
the bellows fold of the blank and engage its npper ply.

(4) Rotating lower side grippers e e, which are so arranged as to enter the
bellows fold of the blank and engage its lower ply. These four rotating side
grippers spread out the blank in the plane of the bottom to be formed thereon.

(3) Mechanism for engaging and disengaging the grippers and the blank
described.

(6) Mechanism for drawing the diamond-folded blank from the path of
the grippers after they have released it.

The second claim adds to the first, “a transverse creaser arranged to crease
the blank on the line about which the diamond is spread open and at a time
prior to the distension of the diamond fold.”

Claim 3 differs from the second only in that it provides that the transverse
creaser shall be rotating.

The elements of claim 4 are as follows:

(1) Roll B, the upper diamond-forming roll,

) Roll B’, the lower diamond-forming roll,

(3) The central gripper C on upper roll B,

(4) Central gripper ¢ on lower roll B,

{5) Side grippers E E on roll B.

(6) Side grippers e e on roll B’.

(7) Mechanism for operating the grippers.

o
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Claim 5 adds to claim 4 “a creaser, arranged to crease the blank trans-
versely on the line about which the diamond fold is opened, at a time prior
to the distension of the diamond.”

Claim 7 adds to claim 4 the element of the lifter D arranged to lift “the
blank as it enters between the rolls so as to bring its upper ply to position to
be engaged by the upper gripper.”

The above statements as to the elements of the several claims of combina-
tion accord with the evidence offered by both parties,

The operation of respondent’s machine is sufficiently stated as follows:

As the bellows-folded paper tube advances over the former 53, 54, the up-
per ply is punched by the notch cutter. It is then slitted above and beuneath
by a rotary slitter. It next passes between two feeding and creasing rolls,
6, 10, the creases made extending inwardly from both outer edges of the ply
toward the middle. The feeding and cutting rolls 16, 24, sever both plies of
the blank to near the outer edge of such plies from the extremes of the
curved transverse notch first made in the upper ply, leaving, however, the
marginal edges unsevered, and also the lower ply unsevered for a short dis-
tance at its middle. The side tucks of the partially severed tube are slightly
spread by statlonary side plates 63, whose purpose is to facilitate the opera-
tion of rotary cutters 41, 47, which completely sever the tucked edges of the
blank. The tube is now wholly severed except a narrow portion or tang at
the middle of the lower ply. Upturning flanges 57 on the former 55 separate
the leading end of the plies in such a way that the upper ply is lifted against
the upper diamond-forming roll to permit the entrance of the upper duplex
central grippers. These flanges open and hold open the advanced end of the
bag tube in a position for the upper side to be caught by the grippers on the
upper folds of the gripping cylinder. As the diamond-forming rolls advance,
the upper grippers, which are in the form of jaws or pincers, operating in
slots within rollers, close upon the tab or end of the upper ply and hold it,
while the roll rotates, until they are released by the operation of mechanism
within the roll. As the rolls revolve, the end of the blank distends by the
upper edge of the blank being pulled forward by the grippers and the lower
edge being pulled downward by the unsevered portion or tang of the under
ply. At the proper time, as the tube is distended, upper and lower side grip-
pers or clamps distend the interior triangles of the diamond fold, and, when
the diamond is completed, they are mechanically retracted. As the diamond
is drawn down, its upper half is folded, as it descends, against the body of
the bag blank. The upper central gripper, as it revolves, carries the upper
end of the diamond in the rear of a plate 162, which sustains such upper
end after it has been released from the gripper. The vibrating side-folding
wings, 220, 220, after the diamond has been distended and disposed properly
by the gripper and lower drawing roll, press inward against and flatten down
the outer folds of the diamond to enable it better to retain its form. Movable
wire fingers, 208, enter the opening end of the bag blank and spread out
quickly against the wrinkled sides of the paper to assist in disposing the
paper for the vertical side edges of the diamond. When they retract, the dia-
mond slides downwardly past them. The bottom cf the bag iIs carried down
and passes between the feeding and cutting cylinders, 236, 242, by which the
unsevered strip or tang between preceding and successive bags is severed,
wholly detaching the preceding bag, which is then ready for the end-folding
and pasting devices.

The respondent’s device is constructed under the Bartholomew patent, No.
736,673, issued August 18, 1903. The individual bag is not severed from the
succeeding portion of the bag tube until after the diamond-fold is made. In
the Dulin method, the severing occurs before the bag reaches the feeding
rolls B and B’. , .

About the time Dulin’s patent issued he built one of his machines. The
complainants subsequently acquired it. They removed from it the Dulin
opening devices and substituted therefor those of the Stilwell machine, be-
cause some three or four old bag makers in complainant’s factory “were
eternally finding some little complaint about it,” and it was therefore deemed
“advisable, in the interest of the factory, to change back to the Stilwell
opening device and let them run it.” This machine, in a period of 10 years,
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was in use two-thirds of the time. The complainants have manufactured but
one machine with reference to the Dulin patent. To simplify it, to make it
less liable to give out, and greatly to improve it over his original machine,
modifications of the device described in his patent were introduced. It was
subjected to a test run extending through quite a period. It developed a
greater speed capacity than any previously patented paper bag machine, but
its frequent stoppage was necessary on account of breaks and consequent re-
pairs resulting therefrom. These are the only machines that have been con-
structed with reference to his patent. His device is mechanically operative,
but whether in an entirely successful way. if constructed in accordance with
his specification, is not clearly shown. Modified, as hereinbefore stated, it
has been put to commercial use, but not extensively so. It has supplanted
no previous machine. It did not constitute such an advance in the art of
bag making that complainants deemed it advisable to discard their old
machines to use Dulin’s. On tie contrary, in complainant’s factory, of 156
machines 43 are of the Lorenz & Honiss type and 68 are of the Stilwell type.
A patentee may, if he chooses, reserve his invention to his private use or even
suppress it. That it has not gone into practical use does not prejudice his
rights, but the fact that it has not gone into actual service may be used in
construing and interpreting his patent. National Malleuble Castings Co. v.
Buckeye M. I. & C. Co., 171 Fed. 853. 862, 96 C. C. A. 515. There is no evi-
dence that the Dulin machine has Leen preferably used when machine sery-
ice has been required. His device, principally in a modified form, has been
in actual. but not extensive, service. In view of the greater speed and other
excellencies claimed for it, which, if they exist, would make its operation
commercially more profitable than’that of other machines, after making due
allowance for the cost of discarding such other machinds to be displaced by
those made under the Dulin patent and for tbe natural reluctance of a manu-
facturer to suffer such loss, the want of a more extended use of it by those
who control and own it and who are largely engaged in making bags is not
without significance. The contention that Dulin’s invention has made no ap-
preciable impression on the practical art is not wholly without color.

In the reported cases of Union Paper Bag Machine Co. v. Waterbury (C. C.)
39 Fed. 389, decided in 1889, and New York Paper Bag Machine Co. v. Hol-
lingsworth (C. C.) 48 Fed. 562, decided in 1891, the fact was recognized that
paper bags were then produced with great cheapness in vast quantities.
and were a universally known article, and that the art of paper bag making
had commercially been well developed. The development in paper bag ma-
chinery, according to both experts and as shown by the prior art, has been
toward rotary construction. The rotary idea found expression in the patents
of Lorenz & Honiss, No. 833,647, issued January 5, 1886, and of Appel, No.
887,573, issued August 7, 1883. Stilwell’s patent, No. 417,346, issued December
17, 1889, shows both a rotary and a reciprocating movement. In Kastern
Paper Bag Co. v. Continental Paper Bag Co. (C. C) 142 Fed. 491, which in-
volved the validity and construction of the Liddell patent, No. 558,969, issued
April 28, 1896, it was said: “Aside from the cylinder and forming plate oscil-
lating about its rear edge, everything in these claims (those there in ques-
tion) is necessarily old in the arts. The cylinder also is found in patent No.
833,647, issued January 5, 1886, to Lorenz & Honiss, the central feature of
which was said to be the continuously-rotating cylinder, but in lieu of a
forming-plate, oscillating on its rear edge, the means used for making the
‘diamond’ fold were the blades of one or more pairs of box-folding mech-
anism.”

But in that case it was found that prior to Liddell’s patent the problem of
a rotating cylinder with a mechanism which folds the paper bag of the kind
in question had not been satisfactorily solved. The very pith of Liddell's
invention was held to be in the combination of a rotary cylinder with means
for operating the forming-plate in connection therewith, limited, however, to
means which caused the plate to oscillate about its edge on the surface
thereof. \When the casc reached the Supreme Court (210 U. 8. 416, 28 Sup.
Ct. 748, 52 L. Ed. 1122), Mr. Justice McKenna said that the Liddell patent
was the first to show an “operative combination of a rotary cylinder and
forming-plate oscillating thereon.” The conclusion to be drawn from that

194 I.—98



130 194 FEDERAL REPORTER

case Is that Liddell, the issuance of whose patent antedates that of Dulin
more than ten months, satisfactorily wrought out the problem of a rotating
cylinder with mechanism for folding the paper bag—a problem which others
had solved, but not in a satisfactory way.

A comparison of the Liddell and Dulin devices is instructive. Liddell's
patent shows two sets of side grippers and one roll or cylinder, on which are
fastened two lower grippers. Dulin’s shows two rotating rolls, each bearing
a set of grippers. Liddell’'s upper central gripper B’ is not affixed to a roli,
as is Dulin’s upper central gripper C, but to plate E, which oscillates instead
of rotating. Liddell, however, did not limit himself to the device as shown
in his specifications for controlling the movement of plate E relative to his
cylinder, but says that the plate may be moved or operated by any other suit-
able means, and the return movement of the plate E is unimportant so long
as it is secured in time to receive a new bag tube or section thereof. He thus
provided for the substitution of an equivalent. May that equivalent be a roll?
If plate ¥ be mounted on a cylinder, would it not thereby be given a return
movement by passing entirely around the circle instead of oscillating over an
arc of it? The language of Liddell's specification suggests queries of this
character, and the evidence of complainant’s expert given in the Eastern Bag
Company Case, as developed by his cross-examination in this case, points to
their answer in the affirmative. Such answer would seem to be consonant
with reason. In any event, a substitution of an equivalent would involve
a change of mechanism, just as would the use of a substitute for the rolls
B and B’ in Dulin’s device. The bag is opened up in the Liddell device by
¢ and E’, much the same as by C and ¢ in the Dulin patent. As the bag opens
Liddell’s side grippers play into the folds of the bag, and, when the bottom
is completely formed, the bag is carried downward between rolls. All this is
done also in the Dulin device. Liddell provides for two grippers on his roll,
but explains that by reducing the size of the roll one of the g