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Hon, JAMES W. LOCKE, District Judge, S. D. Florida ......Jacksonville, Fla.
Hon. WILLIAM T, NEWMAN, District Judge, N. D. Georgia.....cceeceeee.q....Atlanta, Ga.
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1 Appointed June 21, 1910.
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® Died October 15, 1910.
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CASES

ARGUED AND DETERMINED

IN THE

UNITED STATES CIRCUIT COURTS OF APPEALS
AND THE CIRCUIT AND DISTRICT €COURTS

]

‘RICHARDSON v. UNITED STATES.
(Circuit Court of Appeals, Third Circuit. August 22, 1910.)

1. BANKS AND BANKING (§ 256*)—NATIONAL BANKS—OFFICERS—FALSE EN-
TRIES—OFFENSES. )

The making of false entries in the books of a national bank is equally
an offense, whether it is done by the bank officer charged, or whether he
procures it to be done through the medium of others.

[Ed. Note.—For other cases, see Banks and Banking, Cent. Dlg §§ 958-
987; Dec. Dig. § 256.*]

2. BANKS AND BANKING (§ 257*)—NATIONAL BANKS—OFFENSES—FALSE EN-
TRIES—INDICTMENT—NAMES OF PERSONS MAKING ENTRIES.

Where an indictment against a national bank cashier for making false
entries, specified with great particularity and at length the entries, the
falsification of which was charged, and these entries were fully de-
scribed, the indictment was not defective for indefiniteness, because it
did not specify the names of the clerks or employés by Whose hand the
entries were in fact made.

[Bd. Note~For other cases, see ‘Banks and’ Banking, Cent. Dig §§ 965~
976; Dec. Dig, § 257.%] B

8. BANKS AND BANKING (§ 257*)—NATIONAL BANES—BANK OFFICERS—OF-
FENSES—INDICTMENT.

Where a national bank cashier was indicted for making false entries,
and also for indirectly participating in the making thereof, in that he
caused and procured them to be made, proof of either of such charges
was sufficient after verdict to sustain a conviction, even though the other
was not proved.

[Ed. Note.—For other cases, see Banks and Banking, Dec. Dig. § 257.%]

4 CrRIMINAL Law (§ 59*)—PARTIES T0 OFFENSE—PROCUREMENT—EFFECT.

Where an act is done by the procurement of a person, it is his act in
effect, even where it is a crime.

[Ed. Note.—For other cases, see Criminal Law, Cent Dig. §§ 71-81;
Dec. Dig. § 59.*] )

8. CRiMINAL Law (§ 59%)—PRINCIPAL—PRESENCE.

In order that a principal shall be answerable for a felony he must.
have been actually or constructively present where another equally guilty
committed the offense.

[Ed. Note——For other cases, see Criminal Law, Cent. Dig. §§ 71-81;
Dec. Dig. § 59.*]

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
181 F.—1
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6. CRIMINAL Law (§ 59%)—MISDEMEANORS—PRINCIPALS.

here an offense is a misdemeanor all participants are principals.

[Ed. Note—For other cases, see Criminal Law, Cent. Dig. §§ 71-81;
Dec. Dig. § 59.%] .

7. BANKES AND BANKING (§ 2356*) —PRINCIPALS AND AIDERS AND ABETTERS—
‘NATIONAL BANES—OFFICERS.

Rev. St. § 5209 (U. S. Comp. St. 1901, p. 3497), makes it a misdemeanor
for any officer; director, cashier, or agent of a national bank to make any
false entries in any book, report, or statement of the association with in-
tent to injure or defraud the association, or to deceive any agent ap-
pointed to examine the affairs thereof, and then declares that every per-
son who with like intent aids or abets any officer, clerk, or agent in any
violation of the section shall be also guilty of a misdemeanor. Held that,
where a violation of the statute is committed by an officer and an out-
sider, the one must be prosecuted as a principal, and the other.as an
aider and abettor, but that the provision as to aiding and abetting does
not apply to those. who, as national bank officers, with frauduleit intent,
make or cause to be made false entries in the books and reports of the
bank, as such they are principals, whether they bring about the falsifica-
tion through the medium of others, innocent or guilty, or do it themselves;
the aiding and abetting applying only to those not connected with the

5 bank, who counsel, or incite those who are. .

[Ed. Note—TFor other cases, see Banks and Banking, Cent. Dig. § 965;
Dec. Dig. § 256.%] ,

8. CBIMINAL Law (§ 1059%)—EXCEPTIONS—SUFFICIENCY.

A general exception taken to the refusal to direct a verdict is insuf-
ficient to entitle accused to complain of a variance on appeal.

[Ed. Note.—Tor other cases, see Criminal Law, Cent. Dig. § 2671; Dec.
Dig. § 1059.%] .

9. BANKS AND BANKING (§ 257%)-—NATIONAL BANKS—BANK OFFICERS—DE-
FENSES—FALSE ENTRIES—INTENT. .

The intent with which false entries in the books or reports of a na-
tional bank are made is of the essence of the offense, and must be proved
as laid. ' .

[Ed. Note—For other cases, see Banks and Banking, Cent. Dig. §§ 965
976; Dec. Dig. § 257.%] : :

10. BANKS AND BANKING (§ 257*)—NATIONAL BANKS—OFFICERS—INTENT TO
DEFRAUD. . .

Where false entries were made by the officers of a national bank to
overcome complaints by the comptroller in order that the bank examiners
and the comptroller might be deceived and misled thereby, proof of such
false entries was sufficient to sustain a finding that they were made with
intent to injure and defraud the bank, and this though they represented
the condition of the bank to be more favorable than it was. :

[Ed. Note.—For other cases, see Banks and Banking, Cent. Dig. §§ 965—
976; Dec. Dig. § 257.%]

11. CriMINAL Law (§ 761%*)—INSTRUCTIONS—ASSUMPTION OF DISPUTED FAcCTs.

Where, in a prosecution of a national bank officer for false entries, the
government denied that the clerks who made the false entries under the
directions of the defendant. were in any sense accomplices, requests to
charge assuming that they were accomplices were properly refused.

[Ed. Note—For other cases, see Criminal Law, Cent. Dig. §§ 1754-1704,
1771; Dec. Dig. § 761.*] .

12. CRIMINAL Law (§ 510*)—CoNVICTION—ACCOMPLICES—TESTIFYING. .

There is nothing which forbids the conviction of a defendant at com-
mon law or in the federal courts on the uncorroborated testimony of an
accomplice. ’ ’ ’

[Ed. Note—For other cases, see Criminal Law, Cent. Dig. §§ 1124-1126; -
Dec. Dig. § 510.*] . )

sFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
AY
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13. CryviNaL Law (§§ 763, 7064*)-—AccOMPLICES—CORROBORATION—INSTRUC-

TION.

Since, in a prosecutlon in a federal court corroboration of an accom-
plice is not indispensable, an instruction that the credibility of such a-
witness is weakened by the absence of corroboration, and that the jury
ought to acquit where there is no corroboration of an accomplice’s tes-
timony, encroaches on the prerogatives of the jury who have the right
to rely on such evidence if they are satisfied therewith.

[Ed. Note.—For other cases, see Criminal Law, Cent. Dig. §§ 1731-1748;
Dec. Dig. §§ 763, 764.*]

* _In Error to the District Court of the United States for the Western
. District of Pennsylvania.

One Richardson, as cashier of the Cosmopolitan National Bank of
Pittsburg, Pa., was convicted of making false entries in the books of
the bank, and in the reports of its finantial condition, and he brings er-
ror. Affirmed.

Ben. C. Tunison and James A. Wakefield, for plaintiff in error.

R. M. Gibson, Asst. U. S. Atty.

Before BUFFINGTON and LANNING, Circuit Judges, and
ARCHBALD, District Judge.

~

ARCHBALD, District Judge. The defendant, as cashier of the
Cosmopolitan National Bank of Pittsburg, Pa., was convicted of mak-
ing false entries in the books of the bank and in the reports of its finan-.
cial condition, made to the Comptroller of the Currency, with intent to
injure and defraud the bank and to deceive the directors and the
agents appointed by the comptroller to examine it. The entries falsi-
fied were set out in the indictment, and the defendant wds to that ex-
tent advised of the exact charge which was made against him; but it
is now contended that in several respects the indictment is not suffi-
cient; that it varies from the evidence; that the defendant should not
have been charged as a principal, but as an aider and abettor, the en-
tries having been made by the hands of others; and that a conviction
should not have been allowed, as it was, on the evidence of accomplices,
without cautioning the jury as to the welght to be given to-their tes-
timony.

The indictment is based on Rev. St. § 5209 (U. S. Comp. St. 1901,
p. 3497), which reads as follows:

“Every president, director, cashier, teller, clerk or agent of any association,
who emnbezzles, abstracts, or willfully misapplies any of the moneys, funds,
or credits of the association; or who, without authority from the directors,
issues or puts in circulation any of the notes of the association; .or who,
without such authority, issues or puts forth any certificate of deposit, draws
any order or bill of exchange, makes any acceptance, assigns any note, bond,
draft, bill of exchange, mortgage, judgment, or decree; or who makes any
false entry in any book, report, or statement of the association with intent,
in either case, to injure or defraud the association or any other company,
body politic or corporate, or any individual person, or to deceive any officer
of the association, or any agent appointed to examine the affairs of any such
association; and every person who with like intent aids or abets any of-
ficer, clerk, or agent in any violation of this section, shall be deemed guilty
of a ?isdemeanor, and shall be imprisoned not less than five years nor more
than ten.”

*For other cases see same topic & § NUMBER In Dee. & Am. Digs. 1907 to date, & Rep't Indexes
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The defendant being charged with having caused the false entries
in question to have been made by others, it is contended that the names
of the parties by whom they were made should have been given, and
that without this, even after verdict, the indictment is not sufficient.
In United States v. Simmons, 96 U. S. 360, 24 L. Ed. 819, the defend-
ant was charged with unlawfully causing or procuring a still and boiler
to be used for the purpose of distilling liquor in a building where
vinegar was being manufactured, contrary to the provisions of the stat-
ute in such case made and provided; and it was held that the defend-
ant himself not being charged with using the still and_ boiler, but only
with causing or procuring them to be used by others, the names of the -
persons by whom it was done should have been given, it being neither
impracticable nor unreasonably  difficult to do so, and it not being
stated that the names of such parties were to the grand jury unknown.
This-was approved in United States v. Carll, 105 U. S. 611, 26 L. Ed.
1135, where it was held that an indictment for making and- passing
counferfeit securities of the United States, in omitting to state that
the defendant at the time of the uttering knew them to be counterfeit,
failed to state a crime within the provisions of the law. It is not
enough as is there said and as was said in the Simmons Case, to set
forth the offense in the words of the statute, “unless these words of
themselves fully, directly, and expressly, without any uncertainty or
ambiguity, set forth all the elements necessary to constitute the of-
fense intended to be punished.” So in Blitz v. United States, 153 U.
S. 308, 14 Sup. Ct. 924, 38 L. Ed. 725, where the defendant was
charged with having impersonated and voted in the name of another at
an election held for the choice of a representative in Congress, it was
held that, in order to make out an offense under the statute, it was nec-
essary to charge that the defendant in fact voted for such representa-
tive, and not simply that he voted at an election where a representative
was voted for by others, his vote having been possibly confined to
state officers. These decisions are cited and relied on by the defend-
ant, as showing the particularity of averment, which is required in
criminal -matters even under the modern practice; and especially the
Simmons Case, as expressly ruling that when an offense is committed
through the instrumentality of others, the names of those by whom it

' was' committed must be given. These decisions are highly technical,
and seem to carry the law to the verge; but must nevertheless be re-
'spected if they are found to apply. As possibly qualifying them, how-
ever, in the recent case of Burton v. United States, 202 U. S. 344, 26
Sup. Ct. 688, 50 L. Ed. 1057, on an indictment against a United States
Senator for practicing before a federal department, in violation of -the
statute, it was held that the defendant was not entitled to a disclosure
in the indictment of all the particular means so employed. The ques-
tion in every such case is whether, taking the indictment as.it stands,
the defendant is sufficiently advised of the charge which is made, so as
to enable him to prepare his defense and to plead the judgment as a bar
to a subsequent prosecution. N. Y. Cent. R. R. v. U. S, R12 U. S.
481, 29 Sup. Ct. 304, 53 L. Ed. 613; Standard Oil Co. v. U. S.(C. C.
A.) 179 Fed. 614.. Properly considered, neither of the cases relied on
by the defendant goes further than this or proceeds upon a different
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ground. It is not decided, for example, in the Simmons Case, that in
every instance where an offense is charged to have been committed
through the agency of another, the person by whom it was done must
be named. The naming of the person in that case was deemed requi-
site; that is all. The offense there was most meagerly charged, the
bare words of the statute defining it being used. And it may very well
havé been considered necessary, in consequence, in order to identify the
act relied on for a conviction, to require that the name of the person by
whom it was claimed to have been donc should be given. In the pres-
ent instance, however, nothing of the kind can be said. With great
particularity, and at considerable length, the entries, the falsification of
which is charged, are described, their position by book, report, column,
and line in each case having been given. The exact part taken by the
defendant in the falsification was unimportant, save only as he was
shown to be involved or responsible for it, as he undoubtedly was.
Tt was equally an offense, whether he did it himself or procured it to
be done through the medium of others, and with the particulars indi-
cated, it was not necessary, where done by another, to charge by just
whom it was so done. The entry falsified and the purpose of it were
the important things, as to which the fullest information was given.
The ordinary course of business, with which the defendant was famil-
iar would disclose- the rest. It was not, as in the Simmons Case,
where the use of the boiler and still constituted a single unrelated act,
in no way connected with the business carried on at the place and with
which the defendant had possibly nothing to do. It is to be noted,
- also, in the present instance, that the defendant is charged in the in-
dictment with making the false entries, as well as causing and pro-
curing them to be made, a direct, as well as an indirect participation,
being thus averred, the one of which would be good after verdict and-
sufficient to sustain a conviction, even if the other was not. Crain v.
United States, 162 U. S. 625, 16 Sup. Ct. 952, 40 L. Ed. 1097. But
without resting the case upon that, we are not persuaded that under
the circumstances the indictment was not sufficiently specific, so as to:
meet all the requirements of the law as it stood; and the conviction.
based on it is not therefore to be disturbed.

There is nothing in the contention that the defendant should have
been charged as aiding and abetting, and not as a principal, the entries:
having been made by others who were guilty participants in the crime:.
No doubt the entries and items falsified were the work of others, but
they were clerks, acting under the direction of the defendant, who was
. thus legally as well as morally bound. They may or may not have
acted with knowledge, so as to be guilty themselves. But the case
does not turn upon_that point. Where an act is done by the procure-
ment of a. person it is his act in effect, even where it is made a crime.
It is true that, in case of a felony, in order to be answerable.as prin-
cipal, the person must have been actually or constructively present
where another, equally guilty, commits the deed. But the offense here
is a misdemeanor, in which all parties are principals, and there is no
occasion therefore to refine over the distinction between aiders and:
abettors, or principals in the first or second degree. -

_ It is contended, however, that, by the terms of the statute, aiding:
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and abetting is a distinct offense, and covers every case where the fal-
sification is not the direct act of the defendant, but is done by his pro-
curement, and must be so specifically laid. The act, as it is said, not
only denounces’ bank officers who, with fraudulent intent, do the falsi-
fication, but every person who, with like intent aids and abets them
therein, and, .having in terms provided for the punishment of that
which ‘without it would have been punishable as the act of an accessory
at common law, it was the evident intention to make the aiding and
abetting a substantive offense, preserving the distinction which pre-
vails in the case of a felony; this being confirmed by the title of the
amendatory act, by which the provision is first brought into the law
(Act April 6, 1869, c. 11, 16 Stat. 7) where it is the declared purpose
of the amendment to extend to accessories the penalties of the original
act. This argument, however, fails to note the limitation of the orig-
inal, which was confined in terms to officers, clerks, and agents of na-
tional banks, the manifest purpose of the amendment being to enlarge
its scope, and not to revive refined distinctions with regard to prin-
cipals and accessories which have been outgrown. The added provi-
sion made every person who aided or abetted in the offense liable to-
the same extent as the officer, clerk, or agent who committed it, and
thus brought in new parties who would not otherwise be held. The
law recognized that the actual falsification would be done by those who
were immediately engaged with the affairs of the bank, and had the
charge and custody of its books, and these the original act reached—
those by whose hands the false entries were made, as well as those who
directed it to be done. But not those who, having no relation to the
bank, were not within its terms; and it was to these, when .aiding and
abetting those who were, that the amendment was intended to apply.
An officer, clerk, or agent is thus to be indicted as a principal offender,
whatever his participation in the ‘offense, the same since the amend-
ment, as it was before. As was said of a cashier, indicted under the
act in Peters v. United States, 94 Fed. 127,36 C. C. A. 105:

“He is as guilty if he directed false entries to be made by the clerk or
Jbookkeeper as if made the.entries in person.”

" 'And Morse v. United States, 174 Fed. 539, 98 C. C. A. 321, is to
+he same effect. The distinction made in the statute is well pointed out
4n Coffin v. United States, 162 U. S. 664, 16 Sup. Ct. 943, 40 L. Ed.
1109, where it is said:

“The primary ohject of the statute was to protect the bank from the acts
.of its own servants. As between officers and agents of the bank and third
.persons co-operating to defraud the bank, the statute contemplates that a
:bank officer shall be treated as a principal offender. In every criminal of-
fense, there must of course be a principal, and it follows that, without the
concurring act of an officer or agent of a bank, third persons cannot commit
a violatidbn of the provisions of section 5209. If, therefore, a violation of the
statute in question is committed by an officer and an cutsider, the one must
be prosecuted as the principal, and the other as the aider and abettor.”

This in our judgment is all that there is to this part of the act. It
has nothing to do with those, who, as national bank officers with
fraudulent intent, make or cause to be made false entries in the books
and reports of the bank. As such they are principals, whethet they
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bring about the falsification through the medium of others, innocent or
guilty, or do it themselves. The aiding and abetting applies to those
not connected with the bank, who instigate, counsel, or incite those
who are.

But it is said that a different construction is put upon the act in
Cochran v. United States, 157 U.. S.'286, 15 Sup. Ct. 628, 39 L. Ed.
704. In that case Cochran as president and Sayre as assistant cashier
were indicted under this section for making a false entry in a report
to the Comptroller of the Currency, Sayre being charged in the in-
dictment with making the entry, and Cochran with aiding and abetting
him therein. The introduction in evidence of the report to the Comp-
troller was objected to at the trial, because neither of the defendants
could be convicted under the indictment as principals, but only as ac-
cessories, the report not having been made out by them, but by some
one else; with regard to which it was said:

“The second objection that the defendants could not be convicted as prin-

cipals in making the report, but only as accessories would probably be true,
if they were charged with making such reports”—

the conclusion being reached that:

“As it is admitted that Sayre actually made the entries in and filled out
.the report in guestion, he was properly charged as principal; and it was for
the jury to say whether Cochran, the president, so far aided and abetted
him in making such entries as to make him liable as an accessory.”

But the expression of opinion, which was. so qualifiedly advanced,
while addressed to the objections made at the trial, was nothing but a
dictum, there being enough in the case without regard to it to sustain
the conviction, and the case going off on another point. It is to be
noted, also, that there was no discussion of the subject, nor any sug-
gestion of the considerations which led to the views expressed. It
was nothing but a passing observation, thrown off in argument, upon
which it was not necessary to dwell, the case being effectively disposed
of .otherwise, even assuming it to be correct. All that is ventured to
be said is that the objection that the defendant could not be convicted
as a principal in making the report was probably true, an inconsequen-
tial statement, by which it is not expected that any one would be
bound. We feel justified, therefore, in adhering to the conclusion,
which, after a careful consideration of the subject, we have been con-
strained to reach. i

It is further said, however, that there was a variance as to the pur-
pose with which the falsification of the reports.to the Comptroller was
made, which was to deceive that officer, and not to injure the bank or
to deceive the directors or the agents appointed to examine it as .
charged. There was no exception taken at the trial, which entitles
the defendant to raise this question, except the general one to the re-
fusal of the court to direct a verdict, which is not enough. But, with-
out stopping over that, there is no merit in the point. The contention
is that the false entries, being consequent upon and induced by the
complaints of the Comptroller, and for the purpose of meeting and
overcoming them, must have been intended to deceive him, and could
not have been for anything else. The intent, no doubt, is of the es-
sence of the offense, and must be proved as laid. United States v.
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Britton, 107 U. S. 655, 2 Sup. Ct. 512, 27 L. Ed. 520; McKnight v.
United States, 111 Fed. 735,49 C. C. A. 594; Marrin v. United States,
167 Fed. 951, 93 C. C. A. 351; United States v. Corbett, 215 U, S. 233,
30 Sup. Ct. 81, 54 L. Ed. —. But even if the falsification of the
. entries, following upon the complaints of the Comptroller, may have

been induced thereby, warranting the inference that the Comptroller
was to be deceived, that is not the only conclusion that could be drawn,
and still less can it be urged, as it is, that there was no evidence on
the subject of intent, in the face of the contention that it was all
one way. So far as concerns both the falsification of the entries in
the books and in the reports, the misleading and deceiving of the
examiners appointed by the Comptroller may just as well have been
in the mind of the defendant as the deception of the Comptroller him-
self. * As is well known, the Comptroller does not in person, except
possibly in rare cases, make an examination into the condition of na«
tional banks, whatever opinion he may have been led to form, based
upon reports sent in. This duty devolves on the examiners, whom he
appoints for the purpose, and it is by falsifying the books and making
them speak differently from what they should that these examiners are
able to be deceived. The same deceptive purpose in the falsification
of the reports called for by the Comptroller may not be so clear. But
it is not so foreign or remote as by no possibility to be involved. In
United States v. Corbett, 215 U. S. 233, 30 Sup. Ct. 81, 54 L. Ed. —,
it was argued to the contrary of what it is here, that the Comptroller
was not an agent appointed to examine into the condition of such
banks within the meaning of the act, and could not therefore be
charged as intended to be deceived by false reports, the examiners
appointed by him being the parties to whom this applied. The two -
contentions complement each other, and dispose of this part of the act
if sustained. But the fact is that neither of them is sound. The
bank examiners, equally with the Comptroller, are agents appointed
to examine the affairs of national banks, not only within the meaning,
but within the express terms, of the law, and equally with the Comp-
troller consult and rely in the examinations which they are required to
make on the reports sent in by the association, and are as much likely,
if these reports are falsified, to be deceived and misled thereby. This
the law recognizes and provides against, making it an offense to falsify
any such reports with intent to deceive them, which as a directly con= -
templated possibility the defendant may well be presumed to have
designed.

The same is true as to the intent to injure and defraud the asso-
ciation. It is said that inasmuch as the reports which are falsified rep-
resented the condition of the bank to be more favorable than it was,
an intent to injure it cannot be implied. The same contention was
made in the Corbett Case, just cited, and is conclusively disposed of by
what is there said. The purpose of such reports being to enable the
Comptroller and the examiners acting under him the better to super-
vise, and, if necessary, to correct the administration by its officers of -
the bank’s affairs, it is most obvious, that a misrepresentation, the ef-
fect of which is to mislead and deceive either of them, could hardly
fail to operate to the injury of the bank. And those therefore who
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change and falsify the entries in such reports in the way charged,’
having committed themselves to this possible result, must be regarded
as having intended that it should come about. The intent to injure
and defraud the bank in the present instance,. was thus rightly charged,
and it was for the jury to say whether it had been made out, as to
which they had the right to judge by the nature of the items falsified,
their relation to the condition and conduct of the bank’s affairs, and
the circumstances under which the falsification was done. This ques-
tion was submitted to the jury with sufficiently adequate instructions,
and having been found against the defendant, that is the end of the
matter here.

It is finally urged that the jury were allowed to convict on the un-
corroborated testimony of accomplices, without being warned as to
the caution with which such testimony is to be received. It is denied
by the government that the clerks who made the false entries under the
direction of the defendant were in any sense accomplices; and the re-
quests in which it is assumed that they were could not therefore have
been afirmed. But in those where this mistake is avoided, the court
was asked to charge that if these witnesses were accomplices their
testimony was not to be regarded unless corroborated by unimpeach-
able testimony in some material point. This went far beyond the
accepted rule, and was properly refused. There is nothing which for-
" bids the conviction of a defendant, at common law or in a federal
court, on the uncorroborated testimony of an accomplice, as is- there
assumed. 12 Cyc. 453; United States v, Giuliani (D. C.) 147 Fed.
594. No doubt there is a well-established practice, sanctioned by long
practice and judicial approbation to caution juries about accepting
the evidence of an accomplice without material corroboration, coming,
as it does, from a polluted source. But this is as far as the matter
goes. See Holmgren v. U. S, 217 U. S. 509, 30 Sup. Ct. 588, 54 L.
Ed. —. And corroboration not being indispensable, an instruction
that the credibility of a witness is weakened by its absence, and that
the jury ought to acquit where there is none, encroaches on the prerog-
atives of the jury who have a right to rely on such evidence if they are
satisfied with it (12 Cyc. 600); and the court may therefore, without
error, refuse to charge that they ought not. Commonwealth v. Bos-
worth, 6 Gray (Mass.y 479. The requests here were much more than
cautionary. They went the full length of declaring that the testimony
of the witnesses, if accomplides, without being corroborated by other
unimpeachable testimony in some material part was not to be believed.
To have given these instructions would have been a clear mistake.
The court may not have said all in this direction that it might. But
it did say that the evidence was to be carefully scrutinized, which
called the attention of the jury to their duty in this regard, and it was
not bound to say more.

The judgment is affirmed.
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DAVIS v. LOUISVILLE TRUST CO. et al.
(Circuit Court» of Appeals, Sixth Circuit. July 1.3‘, 1910)
No. 1,863.

1. EVIDENCE (§ 244%)—RECORDS OF COMMERCIAL AGENCY—REPORT MADE BY
PERSON SINCE DECEASED.

A report as to the assets and business of a corporation and the state-
ments of its president made to Dun & Co. by their authorized representa-
tive in the regular course of his duty, and placed on file to be furnished to
any subscriber inquiring in the due course of the business of the company

~as a commercial agency, after the death of the representative who made

it, is admissible as prima facie evidence-that the statements therein pur-
porting to have been made by the president of the corporation were so
made by him.

[Ed. Note.—For other cases, see Evidence, Cent. Dig. §§ 916-936; Dec.
Dig. § 244.*]

2. Fraup (§ 21*)—CORPORATIONS (§ 80*)—FRAUDULENT REPRESE\‘TATIO\’S—
PERSON ENTITLED TO RELY ON REPRESENTATIONS—STATEMENTS MADE TO
MERCANTILE AGENCY.

Claimant, who was negotiating with the.president of the bankrupt cor-
poration for the purchase of treasury stock of the corporation, solicited a
friend from whom he expected to borrow a portion of the money to pay
for the stock to obtain information in regard to the corporation. The
friend secured from Dun & Co., a copy from their records of a report
made by their representative for their use generally from statements giv-
en him by the president, showing the capital paid up, the property and
business of the corporation, and that it had no indebtedness, and, in reli-
ance on such report, claimant purchased and paid for the stock at its par
value. The statements contained in sach report were materially false.
Held, that the report must be considered as addressed to any person to
whom it should be furnished by the mercantile agency in the regular
course of its business, or to whom it might rightful]y be communicated
either as a basis for credit or for investment in the stock of the corpora-
tion, which it was endeavoring to sell at the: time the report was made;
that the statements therein constituted false and fraudulent representa-
tions, which entitled claimant to rescind the contract of purchase, unless
barred by laches or acquiescence. -

[Ed. Note.—For other cases, see Fraud, Cent. Dig. §§ 9, 10, 23; Dec.
Dig. § 21;* Corporations, Cent. Dig. §§ 244-265; Dec. Dig. § 80.*]

8. CoNTRACTS (§ 270*)—RESCISSION—LACHES—APPLICATION OF DOCTRINE.

The defense of laches to defeat the right to rescind a contract for frand
will not be entertained unless it is made to appear that it would be ineq-
uitable to deny it.

[Ed. Note.—For other cases, see contracts Cent. Dig. §§ 1189, 1200;
Dec. Dig. § 270.%]

4, CoNTRACTS (§ 270*)—REscISSION FOR FRAUD—LACHES.

A claimant who was induced by fraudulent representations to purchase
stock in a corporation, and who sought to rescind prior to the bankruptey

. of the corporation, held not barred by laches, and entitled to prove his
claimn in bankruptcy for the purchase price of the stock.

[Ed. Note.—For other cases, see Contracts, Dec. Dig. § 270.*]

5. BANKRUPTCY (§ 345%)-—PROCEEDINGS ON OBJECTIONS TO CLAIM—~—ISSUES.

A court of bankruptcy in adjudicating upon the claim of a creditor is
without authority to adjudge such claim priority over the claims of cer-
tain other creditors on grounds which would ordinarily be the basis for
an action of deceit, where, although such other creditors appeared, no

*For Gther cases see same topic & § NUMBER in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes
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such issues were formulated and presented against them either severally
or jointly. .
[Ed. Note.—For other cases, see Bankruptcy, Dec. Dig. § 345.*]

Appeal from the District Court of the United States for the Western
District of Kentucky,

In the matter of the Howe Manufacturing Company, bankrupt. On
appeal from order disallowing claim of Hueling Davis. Reversed.

This is an appeal from an order entered in the court below April 9, 1908,
rejecting a claim of Davis, appellant, against the Howe Manufacturing Com-
pany, bankrupt, for $5,000 and interest. The company was adjudicated a
bankrupt December 22, 1306, and the Louisville Trust Company, one of the
appellees, was thereafter appointed trustee. The claim grows out of a pur-
chase by Davis of 50 shares of the par value of $100 each of the capital stock
of the bankrupt. In his original and amended proofs of claim Davis alleges
that he subscribed for the stock and paid its par value in cash to the com-
pany in reliance upon the truth of certain representations made by the com-
pany through its president and vice president, who were also directors: that
these representations were false and fraudulent and made for the purpose
of inducing him to purchase the stock; that upon discovery of the fraud he
repudiated and rescinded the contract, tendered to the company the certifi-
cates representing the stock, and demanded payment of the price with in-
terest, which was refused.

The alleged false representations consist of two classes. The first class is
said to be comprised in a report made by Ben Howe as president of the com-
pany to R. G. Dun & Co., a mercantile agency, then maintaining an office in
Louisville. The other class is claimed to have been made principally, if not
wholly, by T. L. Jefferson as vice president and, director of the company
through a letter written to a Mr. Chess and through statements made by
Jefferson both to Chess and Davis. A copy of the report to Dun & Co., as
well as the letter written by Jefferson to Chess, were placed in the hands of
Davis before he purchased. 'These representations related to the financial
condition of the bankrupt company and also of another company bearing the
same name, the assets and good will of which had been purchased and taken
over by the new company. It is not necessary to set out more than the sub-
stance of the statements said to have been made, or the evidence offered in
support and denial of the contentions made by the respective parties.

In addition to what will be found in the opinion, it 'is sufficient to state
that the present controversy began with negotiations had in July, 1903, be-
tween Davis and Howe, whereby Davis was to take stock and Howe was
to give him employment in the company, and that Davis thereupon borrowed
of Chess $2,500 and of Llewellyn Smith the same sum, giving to them his
notes and using the money in buying the stock. Davis was given employ-
ment in the company and continued therein in several capacities for a period
of nearly three years, and received from the company compensation of about
$3,000, when, at the close of April, 1906, he claims to have made discoveries
which caused him to quit the employ of the company. He testified that he
suspected financial difficulty in the affairs of the company in March of that
year through knowledge he obtained of a proposed contract—ecalled a “four-
cornered agreement’—to which the company, a ‘“syndicate,” the Western Na-
tional Bank, and Jefferson were to be parties, designed in some way to. aid
Jefferson if not the company itself. This resulted in an investigation and
the discovery claimed to have been made by Davis upon which he bases his
contention that he was entitled to rescind. He insists further that his right
extends not only to proving a general claim for $5,000, but also to priority
over certain of the creditors, if not all of them, in the assets of the bankrupt.
The particular creditors against whom the claim of priority is made are
Jefferson, the Western National Bank of Louisville, and Ben Howe, both in-
dividually and as assignee of certain claims of creditors of the bankrupt.
The claims of Davis in both the respects last mentioned were allowed by the

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 jo date, & Rep'r Indexes
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referee, but the orders in that behalf were reversed and set aside by the
court below. *

Heélm Bruce and Percy Booth, for appellant.

Johnson & Hieatt, for appellee Louisville Trust Co. - .
Henry Burnett, for appellee Jefferson. '

Bernard Flexner, for appellee Western Nat. Bank.

Henry Burnett and Bernard Flexner, for appellee Howe.

Before SEVERENS. WARRINGTON. and KNAPPEN, Circuit
Judges. ‘

WARRINGTON, Circuit Judge (after stating the facts as above).
The initial test of the validity of the claim of Davis is involved in
important questions of admissibility of evidence. It is contended in
the first place that no competent witness was produced to testify that
any report of the financial condition of the company was ever made to
the mercantile agency; and, in the next place, that the instrument ex-
hibited as such a report could not if received in evidence be considered
as addressed to Davis or as having been intended to influence him or
any one else in the purchase of treasury stock of the bankrupt com-
pany. The court below regarded the report as inadmissible, and so
declined to consider it. ‘This is made the subject of the first assign-
ment of error. ' :

The paper was received in evidence by the referee. It was admit-
tedly a copy of what purported to be a report made by J. H. Saunders
as city reporter of Dun & Co. at Louisville. . It was shown that he had
occupied that position for 10 years, but that he was deceased at the
time the report was offered in evidence, and that he had made and pre-
sented the writing on June 18, 1903, to the superintendent of Dun &
Co. The material parts of the report are: An abstract of a portion
of the articles of incorporation of the bankrupt company dated June
1, 1903, showing its authorized capital stock, $500,000, its successor-
ship to the business of the old company and names of the subscribers
for 2,430 shares of $100 each of the new capital stock and specifying’
the number taken by each subscriber. It then proceeds:

“Ben Howe, the president, states there has been actually paid in cash £250,-
000, that the assets consist of machinery, merchandise, etc.,, and that the new
company has no indebtedness. He further states that the company has pur--
chased a wholesale plumbing and steam fitting supply business, for which they
paid $150,000, and that they have also purchased another business for a like-
amount at Birmingham, Ala., and, while all deals have been completed, they
are not ready to make a detailed statement of the company’s affairs. It is.
their intention to elect three more directors. Claims that the entire capital
of $3500,000 will be paid up within the next two weeks. * * * It will be-
seen that they have not completed their affairs and just what amount of ac-
tual capital they have cannot be ascertained.”

J. J. Saunders testified that he was then manager of the mercantile:
agency at Louisville, and at the time the report was made he was as-
sistant manager. He further testified that the paper offered in evi-
dence was a “copy of the report from our records,” production of the-
original having been waived, and, referring to what he called the “rec--
ord” of the report in question, he further said that his deceased brother
was the author of the report; that the records show that his brother-
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had received the statement contained in the report and had made it a
matter of record; that “it was kept in our regular files to be given to
anybody that wanted information of that company (the Howe Mfg.
Co.) at that time”; and that such statements ““are placed on record for
the purpose of giving them to inquirers.” He was, however, not pres-
ent when Howe purports to have made statements to the deceased
brother, but it was agreed that J. J. Saunders would if recalled testify:

“His knowledge of such alleged statements was and is based on his knowl-
edge of the record on file in the office of R. G. Dun & Co., and on his knowl-

-edge of the making, filing, and preserving of said record, and on his knowl-

edge of the business of R. G. Dun & Co., and the methods, rules, customs,
and circumstances governing the statements made to R. G. Dun & Co., and
governing the making, filing, and preserving of other records of such state-
ments.” .

He delivered to Chess a copy of the report on August 4, 1903.

The objection urged against receiving this report is that it is hearsay.
We think the right to resort to secondary proof in the circumstances
stated is reasonably well settled. The principle underlying the ad-
missibility of such evidence is that the person making the report was
engaged in the regular course of a distinct business, before any dispute
arose, and in the discharge of a duty to record matters for others, with-
out having any personal interest in the subject recorded.

It is well settled in what we regard as kindred cases that the duty
thus discharged need not be imposed by law. It is enough that the
duty is recognized. ‘The fact that the record is designed for the use
of all persons rightly interested in the subject, and that the success of
the business of supplying the information so obtained is dependent
upon its accuracy, cannot, we think, but enhance the obligation and
sense of duty involved. When it is shown that a record was made
in that way-and with the motive indicated, that it has been carefully
preserved, and that the author is dead, there can be no perceivable
violation of any principle of evidence by treating the report as prima
facie evidence that the acts and matters so recorded and purporting to
relate directly to the business in hand occurred as there stated, subject
of course to contradiction by other evidence.

In Nicholls v. Webb, 8 Wheat. 326, 337, 5 L. Ed. 628, when passing .

upon the admissibility of memoranda of a deceased notary, made in
the regular course of his business, but not in obedience to law, Justice
Story said: :

“We think it a safe principle that memoranda made by a person in the

ordinary course of his business of acts or matters which his duty in such
business requires him to do for others, in case of his death, are admissible

 evidence of the acts and matters so done. It is, of course, liable to be im-
pugned by other evidence; and to be encountered by any presumptions or .

facts which diminish its credibility or certainty.”

The contention of counsel for appellees that that decision has been

repudiated by the Supreme Court is not tenable. This will be seen-

by comparison of the last case relied on by counsel—Bates v. Preble,
151 U. S. 149, 14 Sup. Ct. 227, 38 L. Ed. 106—with another case de-
cided by the same justice later. We refer to Constable v. National
Steamship Co., 15¢ U. S. 51, 14 Sup. Ct. 1062, 38 L. Ed. 903. In
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passing upon the admissibility of a memorandum made in pursuance
of a practice and usage in the port of New York touching the posting
of notices in the custom house of the time of unloading vessels, the
learned justice said. (69) - .

“The practice even of a private office if well established is presumed to
have been followed in individual cases and is accepted as sufficient proof of
the fact in question when primary evidence of such fact is wanting”—[citing
among other cases, Nicholls v. Webb].

The authority of Nicholls v."Webb was recognized, also, by Mr. Jus-
tice White in Putnam v. United States, 162 U. S. 687, 695, 16 Sup. Ct.
923, 40 L. Ed. 1118. In Kennedy v. Doyle, 10 Allen (Mass.) 161, 167,
Judge Gray said:

“In the United States the law is well settled that an entry made by a per-
son in the ordinary course of his business or vocation, with no interest to mis--
represent, before any controversy or question has arisen, and in a book pro-

duced from the proper custody, is competent evidence, after his death, of the
faets so recorded.”

See, also, Lassone v. Boston & Lowell R. Co., 66 N. H. 345, 24 Atl.
902, including note to the case found in 17 I. R. A. 525, stating,
“Careful research has failed .to find any direct authority not cited in
the report of the case;” ILeland v. Cameron, 31 N. Y. 115, 120; Au-
gusta v. Windsor, 19 Me. 317; Abel v. Fitch, 20 Conn. 90, approved in
Town of Bridgewater v. Town of Roxbury, 54 Conn. 213, 6 Atl. 415;
1 Smith’s Leading Cases, in note to Price v. Earl of Torrington, p.
571; 2 Wigmore on Evidence, §§ 1517-1522.

Treating the report of the mercantile agency then as prima facie
evidence of the fact that the president of the bankrupt company made
the representations therein stated, the question arises: To whom were
they addressed? Was Davis entitled to rely upon them? This ques-
tion is not of easy solution. Davis was not a patron or subscriber of
R. G. Dun & Co. He obtained the report through Chess, and Chess
obtained it from Dun & Co. through his membership of the Chess-
Wymond Co., which seems to have been a patron of R. G. Dun & Co.
It is clear enough that, if Chess had obtained the report for either his
firm or himself for the purpose of determining whether to give credit
in the way of sales of material or loans of money, he might rightfully
have placed faith in the report; for ordinarily such statements are
given for the very object of fixing a basis of credit. As stated in
National Bank of Merrill v. Illinois & Wisconsin Lumber Co., 101
Wis. 247, 253, V7 N, W, 185, 188:

“The commercial agency which gathers and circulates reports as to the
financial standing of business houses is an institution now so well established,
and its reports are so universally used, that no court or merchant can plead
ignorance of its purpose or functions. Wlhen a merchant states to such an
agency his financial condition, he knows it is for publication to the business
world, and that such publication will probably be consulted when he applies
to any business institution for credit. Ile makes his statement, therefore,
knowing that it will probably be used as a basis of credit. Upon what
ground can it be said that such a statement is not a representation made for
the purpose of securing credit as fully as if made pelsonally to each business
house with which he has dealings.”
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See, also, Genessee Sav. Bank v. Mich. Barge Co., 52 Mich. 164,
170, 438, 17 N. W. 790, 18 N. W. 206; Stevens v. Ludlum, 46 Minn.
160, 161, 48 N. W. 771, 13 L. R. A. 270, 24 Am. St. Rep. 210; Eaton,
Cole & Burnham Co. v. Avery, 83 N. Y. 31, 34, 38 Am. Rep. 389, lim-
ited in Macullar v. McKinley, 99 N. Y. 353, 358, 2 N. E. 9; Fech-
heimer v. Baum (C. C.) 37 Fed. 167, 177, 2 L. R. A. 153; Ia re Weil
(D. C) 111 Fed. 897, 898; In re Epstein (D. C.) 109 Fed. $74, 876;
Bliss v. Sickles, 142 N. Y. 647, 36 N. E. 1064; ILoveland on Bank-
ruptcy (3d Ed.) § 152b,

It is further to be observed of these decisions that, where it is shown
that the representations are falsely and fraudulently made, they are to
be treated as having been made with that intent to each of the persons
addressed precisely the same as if each person had been singled out
and so sought to be influenced. In Genessee Sav. Bank v. Mich. Barge
Co., the Supreme Court of Michigan in expressing its approval of the
language employed in Eaton, Cole & Burnham v. Avery, supra, quoted
the following from that decision (52 Mich. 170, 17 N. W. 793):

“% = * And, if a merchant furnishes to such an agency a willfully false

statement of his circumstances or pecuniary ability, with intent to obtain a
standing and credit to which he knows that he is not justly entitled, and thus
to defraud whoever may resort to the agency, and in reliance upon the false
information there lodged extend a credit to him, there i§ no reason why his
liability to any party defrauded by those means should not be the same as
if he had made the false representation directly to the party injured.”

The facts of the decisions thus far cited concern sales of articles or
loans of money to the person making the report to the mercantile
agency, and upon which reliance was placed by the sellers or lenders.
It is not difficult, however, to conceive that it would be to the interest
of business concerns whether owned by individuals or corporations to
employ’ mercantile agencies as the means of communicating to others
not merely responsibility in relation to desired purchases and loans,
but also to attract dealers in investments and investors themselves.
We think this conception is justified in this particular case, both by the
report and the evidence adduced. In addition to the other features of
the report which are obviously adapted to inspire confidence in the
financial stability of the company, the report contains these statements
(in substance): That about half the authorized shares had been sub-
scribed, also that “Ben Howe, the president, states that there has been
actually paid in cash $250,000, * * * claims that the entire cap-
ital of $500,000 will be paid up within the next two weeks.” While
the statements are not in terms expressive of a desire to sell stock, it
cannot escape attention either (1) that all of the company’s stock had
not been taken; or (R) that the language was calculated to induce pur-

. chases of stock. But we now know that Howe was then wishing to
sell treasury stock. In his testimony he stated:
<‘Q. Did you tell Mr. Davis that the company was desperately in need of
money when you asked him to put in $5,000? A. That was one of the rea-
sons I was trying to get subscribers for stock.

“Q. Do I understand you to say that the New Howe Manufacturing Com-
pany was in need of money or ready cash to pay its debts or run its business
in the fall of 1903? A. We were, or we would not have been trying to get

stock subscriptions. :
“Q. In August and September, 1903? A. Yes, sir.”
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Now, wherever it is necessary to determine the scope of a given
representation, of course, the intent and object of the one making it
must be considered. Manifestly this company needed money and de-
sired to sell stock to obtain it. Naturally it would not, and in truth it
did not, confine its efforts to sell stock simply to persons from whom
it might expect to buy materials or obtain loans. Why then should
this report be so interpreted as to restrict the object of the company to
an effort merely to establish a basis of credit? The company certainly
had as much authority to sell treasury stock as it had to purchase ma-
terials or borrow money; indeed, at the time of making the report, it
does not seem that the company was any more anxious to acquire a
basis of credit than it was to obtain money through sales of stock. It
is therefore not too much to say that one of the purposes of the report
was to influence sales of stock.

Can the report then be regarded as having been addressed to per-
sons desiring to buy treasury stock, but who were not patrons of the
mercanfile agency? The answer may, we think, be aided by the tes-
timony. Saunders testified:

“Q. When statements such as these are made by business concerns to your
agency, what is customarily done with them by you? A. Well, they are placed
on record for the purpose of giving them to inquirers. .

“Q. For what purpose do you furnish these reports, or copies of your rec-
ords to applicants? A. Well, that is a-pretty hard question for me to answer,
because I do not know what use the people inquiring want to make of them.
They are supposed to be for the purpose of determining credit. Maybe it
ain’t always that way.

“Q). How long has R. G. Dun & Co. been in this business? A. Since 1841.

“Q. Do persons who furnish facts to your agency for the purposes which
you have named do so with any knowledge that such statements will be com-
municated by your agency to any other persons? A. Yes, sir; invariably.
All statements are made as a basis for credit.” .

This testimony was received subject to objection, and, although
courts are accustomed to take judicial notice of the methods of mer-
cantile agencies, we see no reason why such knowledge may not be
supplemented respecting disputed features of their methods of busi-
ness by the testimony of experienced officers of the agencies them-
selves.

It is to be observed that the witness said that such statements are
made “as a basis for credit”; but he also stated that they are placed
“on record for the purpose of giving them to “inquirers.” It is urged
that “inquirers” must be limited to patrons. The witness did not state
any such limitation. Further, it does not appear that the persons
making reports to the agencies impose any restrictions in' this regard.
It may be assumed that the primary object of the agency is profit;.
but even in this view it seems that the agency gathering the informa-
tion, not those giving it, determines the conditions upon which it will
be given circulation. Why, then, may not an agency rightfully give
information so obtained to third persons generally, and upon such
terms as the agency may choose to exact? Is not that in truth the
ordinary course pursued by such agencies? Plainly it is consistent
with the evidence that the reports “are placed on record for the pur-

pose of giving them to inquirers.” .
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If the agency had chosen to furnish Davis directly with a copy of the
report, no matter on what terms, it is hard to see what reason the
company would have to complain. The most that can be said in its
behalf is that the agency did not furnish Davig with a copy. What
‘happened was that Davis requested Chess to investigate, Davis testify-
ing, “I was not in position to investigate this matter and would like to
have him (Chess) investigate it for me.” Later Chess did investigate,
and as a result turned over to Davis a letter he had received from Mr.
Jefferson, together with a copy of the report in dispute, and Davis tes-
tified that he relied on this report as well as the letter in purchasing
the stock. Chess made the investigation both because of his interest
-in Davis and of his purpose to loan Davis half of the money necessary
to buy the stock. But the last analysis of the situation would seem
to be that Chess undertook the investigation as the agent of Davis.

Now, it.may be conceded that Davis could not have treated the
report as addressed to him, if he had come into possession of it
wrongfully. But can it be justly said as between him and the bank-
Tupt company that he did obtain the report wrongfully? Surely he
did not do so as to the portion of the report which purported to be
based on the articles of incorporation. In that portion it is stated in
substance that 2,430 shares of the stock had been subscribed by persons
there named. The articles had been recorded in the office of the clerk
of the Jefferson county court, and-were obviously addressed to the
public. . .

In Emerson v. Steel & Spring Co., 100 Mich. 127, 132, 58 N. W.
659, 660, it appeared that the report of a mercantile agency had been
based upon sworn reports of the company to the Secretary of State;
and Montgorizry, J., having occasion to pass upon an attachment in
dispute, said: ..

. “The next question was whether there were grounds for attachment. We
think there was sufficient to show that the indebtedness was fraudulently
contracted. It sufficiently appears that Dun’s reports were based upon the
sworn reports of the company to the Secretary of State, that both the plain-
tiffs in attachment extended credit upon the strength of these reports, and
we are satisfied that these statements of the company were false, and.could
havde‘tl’J,een made with no other purpose than that of establishing a false
credit.

It is true that the question there involved differed from the one now
under discussion; but the point of the reference is that notice of a
report addressed to the public may be acquired through the medium
of a report of a mercantile agency, and that action may be night-
fully taken upon the faith of the information' so derived.” As to the
rest ‘of the report, it is to be constantly borne in mind, as before
pointed out, that the report is made to the mercantile agency for the
very purpose of having its contents communicated to others; that is,
as testified in this case, to “inquirers.” Such a report cannot in the
nature of things be of any sort of consequence to the mercantile
agency, except only as the agency may itself choose to exhibit the
report. It is not the case of one person authorizing another to make
representations to a specified third person, for there the use to be made
- of the representations is expressly limited by the person making them.

181 F—2
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But, according to the testimony in this case, the report was turned
over to the mercantile agency with authority to dispose of it, indeed to
sell it, upon such térms and to such persons as it might determine.
How does this differ in principle from the law as laid down in the old
case of Scott v. Dixon, decided by the Queen’s Bench in 1859 and re-
ported in 29 L. J. (Ex) 62, note? ,

In that case a report in writing was made by dlrectors of a bank
and addressed expressly to the shareholders, but it was left at the.
bank, and copies could be had by sharebrokers or anybody applying
for them who was desirous of information in regard to the affairs of
the bank with a view to purchasing shares. Plaintiff Scott cbtained a
copy through a broker, and he and the other plaintiffs afterward pur-
chased shares in their joint names. The report was held to be a rep-
resentation made to persons other than the sharcholders. ILord Camp-
bell -said:

“The next point which we have to consider is, Was this representation
made to the plaintiffs? Upon that I cannot entertain the slightest doubt.
Reports of joint-stock companies, though addressed to the shareholders, are
generally meant for the information of all who are likely to have dealings
“with the company, and I have no doubt that the directors in the present case
knew that this particular report would a few hours after its publication be
in the hands of all sharebrokers in Liverpool, and that it would be acted on
by those who had or wished to have dealings with the bank. But, moreover,
we have here positive evidence that it was to be bought by any person who
wished to become a purchaser of shares, and it thus came into the hands of
the plaintiffs, and the plaintiffs by the perusal of it were induced to buy
shares in the bank. I have therefore no doubt whatever that the allegation
in the declaration that that representation was made to the pl:nntlffs is most
completely established. * * * ”.

In Peek v. Gurney, L. R. 6 App. 377, Lord Chelmsford approved of
the decision in Scott v. Dixon, distinguishing it from the famous case
in which he was then delivering his opinion, in the {following language
(897):

“x ® *® Aq action was brought .against a director of a banking company
for falsely, fraudulently, and deceitfully publishing and representing to the
plamtlffs that a dividend was about to be paid out of the profits, which were
sufﬁment for payment of the dividend, and that the shares were a safe in-
vestinent for the money. The plaintiffs bought their shares upon the faith
of a report made by the directors to the shareholders which contained the
false representations. Copies of this report were left at the bank, and were
to be had by sharebrokers or any persons applying for it, who were desirous
of information with regard to the affairs of the bank. with a view to_the
purchase of shares. The plaintiffs purchased at the bank, through. their brok-
er, a copy of the report. The Court of Queen’s Bench held that there being
positive evidence that the report was to be bought by any person who thought
of+ becoming a purchaser of shares, and that it came into the hands of the
plaintiffs in this manner, and by the perusal of it they were induced to buy
shares in the bank, there.was a publication to the plaintiff in the sense of the
declaration. I do not doubt the propriety of this decision. The report, though
originally made to the shareholders, was intended for the information of all
persons who were -disposed to deal in shares; and the representation must
be regarded as having been made not indirectly, but directly to each person
who obtained the report from the bank where it was publicly announced it
was. to.be bought, in-the same manner as if it had been personally delivered
to him by the director.,” -~
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The doctrine of Scott v. Dixon was approved by this court in Hind-
man v. First Nat. Bank, 112 Fed. 931, 943, 50 C. C. A. 623, 57 L. R.
A. 108. Tt is true that in that case this court held that a certificate of
a bank showing that a certain deposit of money had been made and
filed with the state insurance commissioner, in form as required by the
law of Kentucky, was a representation intended only to influence the
commissioner ; and, further, that the fact that it was the duty of the
commissioner on demand to furnish copies of the certificate to any ‘of
the public, and also to include the certificate in his official report, did
not change the character of the representation. But we think that was
far from holding that a report like the one in question would not have
a broader scope than that of the bank certificate then under considera-
tion.

There is another class of decisions which seems to us to lend analogy
to the question under discussion. Those decisions concern liability
.growing out of representations made by corporate officers touching the
financial condition of their companies and sent to some state or federal
-official and subsequently published in pursuance of statutory require-
ment. One of the decisions alluded to is Warfield v. Clark, 118 Iowa,
69, 91 N. W. 833. That action was based upon a false statement of

.the financial condition of an insurance company. The Jowa Code re-
quired such statements to be filed with the Auditor of State, setting
out certain prescribed data, also that the Auditor should arrange the -
information contained in the statement and report the result to the
Governor, and also that these reports should be printed and distrib-
uted as part of the annual report of the Auditor, and, further, that the
companies themselves should annually publish a certificate showing
their aggregate amount of assets and liabilities. The plaintiff bought
stock in the Des Moines Insurance Company from stockholders on the
faith of reports of this character, and afterward brought an action of
deceit against the secretary upon the ground that the reports so made
and published were false and fraudulent. Say the court at page 72 of
118 Iowa, at page 835 of 91 N. W.:

“Insurance companies know that their reports are thus made public, and it
is not going too far to say that they make them as favorable to their inter-
ests as the facts will warrant, for the express purpose of inducing public
confidence, and by so doing to increase the volume of their business. * * #
It is said, however, that in the purchase of stock from a third person the
plaintiff had no right to rely upon the representations made in the statement
sworn to and filed Ly the defendant. If the defendant in fact falsely re-
ported the financial condition of his company for the purpose of deceiving
the public in relation to its responsibility as an insurer, it seems clear to us
that we should not say as a matter of law that he only intended to wrong
that particular class, and that those dealing in its stocks were not his in-
tended victims; for he knew that stock in such companies was often hought
and sold, and that reliance might be placed upon his sworn statement by
those dealing therein.

See, also, Gerner v. Mosher, 58 Neb. 135; 146, 78 N. W. 384, 46 L.
R. A. 244; Merchants’ Nat. Barnk of Hillsboro v. Thoms & Brenne-
man, Executors, 28 Wkly. Law Bul. (Cincinnati Superior Court per
Judge Rufus B. Smith) 164, 168; Genessee Sav. Bank v. Mich. Barge
Co., supra; Silberman v. Munroe, 104 Mich. 352, 62 N. W. 555. See
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particularly Graves, etc., v. Lebanon ‘National Bank, 10 Bush (Ky.)
23, 19 Am. Rep. 50, where the bank was directly affected. .

The relevance of these decisions as they seem to us is that the per-
sons making the representations did so with knowledge not merely
that the particular officer to whom they would be addressed would be
advised of their contents, but also that their substance would be pub-
lished to all who might wish to deal with the companies and in its
stocks. How can one escape the charge that he contemplated the ef-
fect such representations would have upon others at the very time he
made them? As it seems to us, therefore, it is immaterial whether
representations are made voluntarily or in obedience to law, wherever
they are put out with general authority in some agency to make pub-
lication of them to third persons, in such manner and to such extent
as the agency shall desire. ‘

We do not overlook Irish-American Bank v. Ludlum, 49 Minn. 344,
51 N. W. 1048, relied on by counsel for the trustee. In that case one
Thompson appeared to have sold notes to the bank, which had been
made to his order by the New York Pie Company. The bank brought
suit on the notes against Ludlum, as owner of the pie company. At
the trial Thompson testified that he was a subscriber to the commercial
agency of Dun & Co. and had “called for and received a report from
it” upon the pie company. This, it should be observed, may have been
(though this does not expressly appear) a specjal report made to him
personally, and not a copy of the company record. He-stated that he
had lost this report, but could state its contents, and was permitted
against objection to do so. The cashier of the bank was under objec-
tion allowed to testify that before receiving the notes he had been
informed by Thompson of the nature and contents of the report of the
agency, and believed in and relied upon the report in accepting the
notes. It was held that this testimony “should have been excluded as
immaterial and incompetent.” If it was meant by this ruling to hold,
as in fact the court did in substance say, that representations made to
a mercantile agency are intended only for its patrons, we are not dis-
posed to follow it, especially upon a comparison of its facts with the
facts disclosed in the present case. Indeed, we are constrained to hold
under the evidence of the present case that Davis was so connected
with the representations in- dispute as to entitle him to place faith in
and rely upon them. , _ '

Treating the report then as admissible, we must next inquire into its
alleged falsity. It cannot be expected that we shall discuss the vast
amount of evidence in detail, which bears. upon this report. We shall
state some of our conclusions. In the first place, the subscriptions to
capital stock were not in truth made according to.the only inference
that could be drawn either from the articles of incorporation them-
selves or as they are stated in the report to the mercantile agency. It
cannot be pretended that T. L. Jefferson made a bona fide subscription
for 1,150 shares as there represented. He testified that he only in-
tended to subscribe for 250 shares for himself and 200 for his son
Floyd Jefferson, and that he was induced to make the additional sub-
scription oa statements made by Howe that certain shares had been
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practically taken, and that those sales should be made out of Jeffer-
son’s nominal portion. Jefferson also stated substantially the same
thing respecting the apparent subscription of R. W. Bingham for 255
shares. The total number-of shares apparently taken was 2,430. Im-
mediately following the list of subscriptions is the statement said to
have been made by Howe “that there has been actually paid in eash
$250,000.” The evidence does not warrant any such statement. It
was not true. Another statement purporting to have been made by.
Howe was “that the company has purchased a wholesale plumbing
and steam fitting supply business, for. which they paid $150,000.” As
we understand the evidence, we are bound to say as to the payment of
$150,000 that this statement was equally untrue. What warrant Howe
had for the claim ascribed to him that “the entire capital of $500,000
will be paid up within the next two weeks” is not shown. This may
in one sense be said to have been an opinion rather than a statement of
a fact, but it certainly was an unwarranted forecast. If the features
of the report so pointed out as not sustainable under the evidence had
been omitted, the report would hardly have been calculated to influence
either sales of merchandise or loans of money, much less investments
in the stock. It is therefore not necessary to compare the rest of the
report with the evidence. Why should such a report have been made;
why should it not have been explained?" It is said that Howe denied
making the report. But, so far as we can discover, Howe did not in
his testimony allude to the report. He did make one statement that
is inconsistent with one portion of the report. He testified:

“Q. I will ask you to state whether or not you told Mr. Davis, or any one
else, that the new Howe Manufacturing Company had bought the plant of
T. A. Vogel & Sons, or the jobbing bouse in Birmingham, Ala. A. No, sir;
I never told no one that in my life. Q. As I understand, you had an option

on it? A. Yes, sir; an option on it, I never told any one that I ever bought
it.” .

But it surpasses our understanding why Howe would not directly
and emphatically have denied the representations contained in the re-
port, if in truth they had not been made. '

It follows that there was error in excluding the report, and that
the report must be treated as having been designed fraudulently to:
influence the sale of stock in question. While it is true that Davis
testified as before pointed out that he was influenced both by the report
and the letter of Jefferson, we see no escape from the conclusion that
the effect of the report alone was sufficient to entitle Davis to rescind
the contract, unless he was guilty of laches in repudiating it. This
conclusion renders it unnecessary to consider the part that Jefferson
is said to have taken toward influencing the sale of stock. We have
no hesitation in finding that, whatever Jefferson did, he did not do in
an official capacity or as an agent engaged in the transaction of the
business of the company. Thé company did not deal with Davis
through Jefferson. It dealt with him through Howe, its president.
The company can claim title to the money it received for the stock
only through the acts of Howe and Davis. We therefore see no rea-
son or room for introducing Jefferson into the transaction for the
purpose of binding the company. '
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Had Davis through acquiescence and delay lost his right to re-
scind? If we were to consider merely the lapse of time between the
purchase of the stock and the repudiation of the contract, a period
of three years, it would seem under some of the-decided cases that
Davis should have ascertained his rights and taken action earlier.
" But as a rule the facts offered in support of defenses of laches vary
so greatly that it is not ordinarily helpful to employ results reached
in one case to determine the result that should be reached in another.
There is, however, one principle pervading all the decisions that can-
not be avoided here. It is that the defense of laches will not be enter-
tained, unless it is made to appear that it would be inequitable to deny
it. As observed by Justice Brewer in Galliher v. Cadwell, 145 U. S.
368, 372, 12 Sup. Ct. 873, 874, 36 L. .Ed. 738, when speaking of the
cases in which this defense had been invoked:

“It is true that by reason of their differences of fact no one case becomes
an exact precedent for another, yet a uniform principle pervades thém all.
They proceed on the assumption that the party to whom laches is imputed
has knowledge of his rights, and an ample opportunity to establish them in
the proper forum; that by reason of his delay the adverse party has good
reason to believe that the alleged rights are worthless, or have been aban-
doned; and that because of the change in condition or relations during this

period of delay it would be an injustice to the latter to permit him to now as-
.sert them.”

After commenting upon some of the decisions the learned justice
proceeded at page 373 of 145 U. S., at page 875 of 12 Sup. Ct. (36
L. Ed. 738):

“But it is unnecessary to multiply cases.. They all proceeded upon the
theory that laches is not like limitation, i mere matter of time: but prin-
cipally a question of the inequity of permitting the claim to be enforced—an
inequity founded upon some change in the condition or relations.of the prop-
erty or the parties.”

See, also, Ward v. Sherman, 192 U. S. 168, 176, 24 Sup. Ct. 227,
48 L. Ed. 391; Stevens v. Grand Central Min. Co., 133 Fed. (8th Cir-
cuit) 28, 31, 67 C: C. A. 284; Cook on Corp. §§ 161, 162. An instance
of allowing the defense of laches against a subscriber to corporate
stock, who had not been “vigilant in discovering such fraud and in
repudiating his. contract,” appears in Chubb v. Upton, 95 U. S. 655,
667, 24 L. Ed. 523, where under the facts it would have been in-
equitable to enforce the subscriber’s rights. In G. A. Joslin v. Cadillac
Auto Co. (Sixth Circuit) 177 Fed. 863, 869, it was stated by Judge
Knappen: ' ' :

“Acquiescence and waiver are always questions of fact, and, where set up
to defeat rescission, the burden is upon the defendant to make it out.” Mud-
sill Mining Co. v. Watrous (6th Circuit) 61 Fed. 163, 186, 188, 9 C. C. A. 415;
Pence v. Langdon, 99 U. 8, 578, 25 L. Ed. 420.”

As we understand the evidence, practically all the claims of creditors
of the bankrupt company have been purchased by Howe and are held
under some arrangement between him and Jefferson and the Western
National Bank; and we are impressed with the belief that those par-
ties, unlike the original creditors, parted with their money with notice
of the claim now in dispute. Nor do we understand that the rights
of any present stockholders were acquired without notice of this
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claim and, further, we do not discover anything tending to show that
the assets are sufficient to admit of payment of a dividend to stock-
holders in any event. There is no secondary or double liability of
the stockholders. But, apart from these considerations, we are not
convinced that the trustee has discharged. the burden of showing that
Davis either gained knowledge of the true conditions under which
he purchased his ‘stock, or that his relations .to the company were of
a character rightly to justify us in imputing to him or otherwise
charging him with such knowledge, prior to March, 1906, when the
“four-cornered agreement” mentioned in the statement was entered
into; and we think that he thereupon investigated into the facts and
pursued the remedies open to him with reasonable diligence.

What has been said must, of course, result in permitting Davis
to prove his loss for the sum of $5,000 with interest from July 27,
1906, the date of the rescission. But we cannot in this proceeding ac-
cord priority to the claim as was ultimately allowed by the referee.
The referee ordered that the claim should be paid in full before any
distribution of the estate should be made to Jefferson, Howe, or the
. Western National Bank. Our attention has not been called to any
decision in which such’ priority wag granted in a proceeding of this
_ character. We do not see how such an order could be allowed with-
out in effect determining the ultimate rights between Davis on the
one hand and each of the parties named on the other. We do mnot
think that the proceeding is in condition to_admit of such an order.
It is true that the proceeding is of an equitable character, and that
the creditors named have voluntarily become parties to it. But no
such issues have been formulated and presented as to enable the court
properly to hear and determine the rights of Davis against the other
persons named either severally or jointly. Such rights as Davis urges
against them would ordinarily be enforced against them separately
in actions for deceit. The evidence offered in the present proceeding
might be admissible in each of those cases; but it is by no means cer-
tain that all of the evidence which the parties might wish and be enti-
tled to produce is to be found in the present record. .

The order of the court.below will be reversed with direction to
cause an order to be entered allowing the claim of Davis as a general
claim with interest from July 27, 1906 (the date of rescission and de-
mand), until the date of filing the petition in bankruptcy, against the
estate of the bankrupt, and awarding to him his costs. Bankr. Act
Tuly 1, 1898, c. 541, § 1, subd. 10, 30 Stat. 544 (U. 8. Comp. St. 1901,
p. 3419); Id., § 63, 30 Stat. 563; rule 21, Gen. Orders Bankr. (89
Fed. ix; 32 C. C. A. xxii); Loveland on Bankr. (3d Ed) § 117; Low-"
ell on Bankr. § 198; Sloan v. Lewis, 22 Wall. 150, 156, 22 L. Ed. 8325
In the matter of Freeman Orne, 1 Ben. 361, 364, Fed. Cas. No. 10,581,
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In re LINGAFELTER. _
PUGH v. LINGAFELTER.
(Circuit Court of Appeals, Sixth Circuit. June 7, 1910.)
: No. 2011.

Dower (§ 49*)—ErFrECT OF RELEASE IN VOID MORTGAGE.

A wife’s right of dower in her husband’s real estate cannot be sepa-
rated from the principal estate, and where a mortgage given by’ him to
secure a debt of his own, in which she joined for the purpose of releasing
her dower interest, is set aside after his bankruptcy as a preference,
and the property restored to his general estate, such mortgage is also in-
operative to release or bar her dower right 'and cannot be enforced by
the mortgagee as a conveyance of her dower interest in the property.

[Bd. Note.—For other cases, see Dower, Cent. Dig. §§ 154-175; Dec.
Dig. § 49.%]

N

Petition for Revision of Proceedings of the District Court of the
United States for the Eastern Division of the Southern District of
Ohio, in Bankruptcy.

In the matter of James F. Lingafelter, bankrupt. On petition of
Joseph N. Pugh, as receiver of the Homestead Building & Savings
Company of Newark, Ohio} to review an order of the District Court.
Affirmed.

The following is the opinion of the District Court by Sater, Dis-
trict Judge:

A mortgage given by the bankrupt to secure his valid pre-existing debt, in
which his wife released her inchoate right of dower in the premises conveyed,
was heretofore in these proceedings voided as against his creditors. There-
after the trustee in bankruptey - sold the bankrupt’s real estate. The wife
prayed the computation and payment to her in cash of the value of her
dower right. The Homestead Building & Savings Company, the mortgagee,
asked that the value of her dower be paid to it. - The referee found in its
favor. The bankrupt’s estate is hopelessly insolvent.

Bigelow on Frauds, vol. 1, p. 253, and vol. 2, p. 67, holds that, bécause
a conveyance in fraud of creditors, though it be without consideration, is

good as between the grantor and grantee, the wife's release of dower, if. she.

" is not also a victim of the fraud, remains good against her in favor of the

grantee, although the conveyance be voided as against the husband’s credi-
- tors, and all of the estate, except the wife's dower, be taken by them to sat-
isfy their claims. The view there expressed is that, having solemnly parted
with her interest in the estate conveyed by her husband, her release operates
as an estoppel, though not as a grant. ' The author concedes that courts have
not hesitated to hold to the contrary, and that while Woodworth v. Paige, 5
Ohio St. 70, on which the savings company relies, does not decide the point,
the inclination of the court was toward the widow’s right to her dower. The
direct question at issue in'that case was whether or not a wife, who, in a
deed executed and delivered without any consideration and to defraud credit-
ors, releases dower, is thereby estopped to claim against a purchaser for
a valuable consideration from the fraudulent grantee. Judge Thurman
in his opinion said: .

“It would seem obvious that, if the deed of the husband and wife was
executed for a sufficient consideration and was invalid only by reason of the
intent to defraud creditors, she ought to be barred of her dower as against
the grantee and his privies.”

Considering all that is disclosed by the statement of facts and the opin-
fon, the above-quoted passage rests, in my judgment, on the assumption and

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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fact that the deed had not been set aside. If this be incorrect, the utterance
is obiter dictum, because there was no issue involved in that case which call-
ed for an expression of opinion as to whether or not a wife who has joined
her husband in a fraudulent conveyance by releasing her inchoate right of
dower may assert such right against the fraudulent grantee, in case the con-
veyance is voided and the premises thereafter sold to pay creditors. Mun-
ger v. Perkins, 62 Wis. 499, 503, 22 N. W. 511, 512, cites, among other au-
thorities, Woodworth v. Paige to sustain the point that:

“The joining with the husband in his conveyance is but a release by the
wife of a contingent future right and operates against her by way of estoppel.
And inasmuch as the release of dower, to be operative, must be in conjunction
with the conveyance or other instrument which transfers title to the real
estate, it follows that if the conveyance or instrument is voided, or ceases
for any reason to operate, and no title is passed, or none remains, the re-
lease of dower does not after that operate against the wife, and she is again -
clothed with the right which she had released.”

In Black v. Kuhlman, 30 Ohio St. 196, it appears that the husband had
given two mortgages in which the wife had not joined. He gave a third
mortgage in which she released her contingent right of dower. In foreclosure
proceedings the property was sold, and the third mortgagee was, on distribu-
tion, awarded the money value of the wife’s contingent dower interest, al-
though the proceeds of the sale were insufficient to.satisfy in full the two
preceding mortgages executed by the husband alone. This case is claimed to
be analogous to and decisive of the case at bar. The answer is that the third
mortgage was not void and had not been so declared. The default decree, on
which the property was sold, was based on it as a valid subsisting mortgage.
The mortgagee was, and in fact remained, the husband’s bona fide grantee
in the conditional conveyance. In the present case, the title to the bank-
rupt’s real estate was in the trustee in bankruptcy at the time the mortgage
was voided. The title passed from him to the purchaser by the sale conducted
under the bankrupt act, and, had the wife not waived her contingent right-
of dower and asked to be paid its money value, the purchaser would have
taken the title encumbered by it. Ridgway v. Masting, 23 Ohio St. 294, 13
Am, Rep. 251. The savings company was adjudged to have acquired its lien
or conditional conveyance wrongfully. The position of grantee is not occu-
pied by it, but by the purchaser at the trustee’s sale. It is not entitled to
the value of her dower interest, because no one can avall himself of a wife's
release of dower other than the person who claims under the very title
which was created by the conveyance with which the release was joined,
and, if the conveyance is set aside, a grantee cannot retain the dower interest

. of the grantor’s wife. Bump on Fraudulent Conveyances, §§ 478, 637.

Light is thrown on the point here in issue by Lockett v. James, 8 Bush
(Ky.) 28. The husband and wife executed a conveyance to Lockett, which
was set aside because in fraud of the husband’s creditors. The wife, as in
this case, was not liable for any of his debts, nor was she a party to the
suit. Lockett defended, claiming the lands as a bona fide purchaser. The
proceeds, including the value of the wife's contingent dower right, was, by
the trial court, awarded to creditors. Lockett claimed that though the deed
of the husband and wife to him had been adjudged fraudulent and void as
against creditors, and for that reason only had been annulled as to him, it
was nevertheless effectual as a conveyance to him of the wife’s dower interest.
On that point (the husband having died), it was said that:

“The absolute invalidity of the deed as a conveyance of the legal title being
judicially established and admitted, we are of the opinion that upon its avoid-
ance at the instance of creditors * * #* it was no longer effectual as be-
tween the appellant and the surviving widow, as a bar to her right of dower,
either as a conveyance or in estoppel. 1 Scribner on Dower, 610; 1 Wash.
Real Prop. 213; Robinson v. Bates, 3 Metc. [Mass.] 40.”

This is in accord with the per curiam in Ridgway v. Masting, supra. A
fraudulent mortgage and deed in which the wife had released her inchoate
right of dower had been set aside in a proceeding to which the wife was not
a party. The premises were, by order of court, conveyed to the defrauded
party; but there was no release of dower. It was held that, pecause the
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fraudulent instruments had been declared void, the plaintiff took no title from
the husband of the petitioner (the widow), and that her rights in the prop-
erty remained in the exact state they would have occupied had the fraudu-
lent conveyance never been made.

Lockett v. James is cited in a note in Scribner on Dower, p. 646, to the
point that it is well established by later cases that a widow may have dower
where a conveyance fraudulent as to creditors is set aside as to them, and
that the whole conveyance under such circumstances falls. The doctrine of
estoppel, by reason of the wife’s joinder in the deed, is not, in such cases, re-
garded as applicable. : ’

The nature of the inchoate right of dower supports the view above ex-
pressed. It i$ a legal, contingent, valuable right or interest in the husband's
lands; but it is not an estate. McArthur v. Franklin, 15 Ohio St. 509, and«
16 Ohio St.201; Jewett v. Feldheiser, 68 Ohio St. 523, 67 N. E. 1072; Ballard’s
Ohio Law of Real Prop. vol. 1, § 265; Kennedy v. Nedrow, 1 Dall. (Pa) 415,
1 L. Ed. 202. It is not the result of contract, but is a creature of positive
law founded on reasons of public policy and subject, while it remains in-
choate, to such modifications and qualifications as legislation, for like reasons
of public policy, may see proper to impose. Weaver v. Gregg, 6 Ohio St.
547, 549, 67 Am. Dec. 355. The wife alone cannot legally convey or transfer it
(Black v. Kuhlman, 30 Ohio St. 199, 202), or assign it to a stranger to the
title (McArthur v. Franklin, 15 Ohio St. 509), nor can it be sold under exe-
cution (Summers v. Babb, 13 Ill. 483). Where no lands are conveyed by a
deed from the husband in which the wife releases her contingent right of
dower; the right of dower does not pass as a separate substantive estate, for
the law will not permit the alienation of such contingent interest. Douglass
v. McCoy, 5 Ohio, 522, 527. It is but an incident to the principal estate and
cannot be separated from, but falls and perishes with it. Bohannon v. Combs,
97 Mo. 446, 11 8. W. 232, 10 Am. St. Rep. 328. When the mortgage given
by the bankrupt became inoperative as against his creditors to convey his
estate, it became inoperative to release or bar his wife’s contingent right of
dower. Frederick v. Emig, 186 I1l. 319, 57 N. E. 883, 78 Am. St. Rep. 283;
Ballard’s Law of Real Prop. § 275. ' .

Other authorities supporting the views above expressed are Cox v. Wilder,
2 Dill. 45, Fed. Cas. No. 3,308; Rodgers, Dom. Rel., § 405; Kerr on Real Prop.
§§ 1066, 1075 ; Loveland on Bank (3d Ed.) 432. .

The referee is reversed.

Edward Kibler, for petitioner.
Roderic Jones,. for respondent.

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit
Judges. ' . h

WARRINGTON, Circuit Judge. The question presented in this
proceeding is whether a wife’s release of dower, contained in a mort-
gage executed by her husband and her for his benefit and upon his
property, can be enforced by the thortgagee after the husband has been
adjudicated a bankrupt and the mortgage has been adjudged to be null
and void as constituting a preference under the bankruptcy act.

The referee in bankruptcy held that the receiver of the mortgagee
could recover the estimated value of the contingent right of dower and
made an order accordingly. Upon a petition for review the District
Court reversed this order. Upon a petition to revise in matter of law
and reverse the order of the District Court, the case is pending here.

On May 11, 1903, Lingafelter, the bankrupt, executed and delivered
a mortgage on his property in which his wife released dower to the
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Homestead Building & Savings Company of Newark, Ohio, to secure
the payment of $50,000. A deed of trust conveying less property than
that covered by the mortgage had been executed by Lingafelter alone
and delivered to the Homestead Company prior to the giving of the
mortgage. Lingafelter was secretary and manager of the Homestead
Company, and the object of the mortgage, as well as that of the deed
of trust, was to indemnify the company against shortages with which
the secretary and manager was charged. The mortgage was not re-
corded until May 11, 1904, one year after its execution, and it is claim-
ed that the reason for this delay was forbearance to expose the mort-
gagor, also to avoid financial trouble in the affairs of the Homestead
Company itself and likewise of the Newark Savings Bank Company of
which Lingafelter was cashier.

On September 6, 1904, within four months after the mortgage was
placed of record, an involuntary suit in bankruptcy was commenced
against Lingafelter, and on March 25, 1905, he was adjudged a bank-
rupt. The business of the Homestead Company was placed in the
hands of a receiver, who presented for allowance proofs of a secured
claim against the bankrupt’s estate. The referee found the amount
due to the receiver to be $81,843.65 growing out of shortages in the
assets of the company, and caused an issue to be made up between the
receiver and the trustee on the question of whether this sum should
be allowed as a secured claim. Mrs. Lingafelter was not a party to
the proceeding involving this issue. The referee found that the mort-
gage (as well as the deed of trust) was a “preference within the bank-
ruptcy act, and as such is null and void and of no effect,” and there-
upon declared it to be “null and void” and ordered that it be “set aside
as against creditors” of the bankrupt’s estate; and at the same time
ordered the trustee to sell the real estate “free and clear of * * *
the dower interest” of Mrs. Lingafelter, but reserved the question of
who was entitled to the. “dower interest” for future decision. This
order of the referee was affirmed by the District Court, and no pro-
ceeding to review that order was ever taken.

Mrs. Lingafelter filed an answer in the proceeding to sell, stating
that she had ‘“never assigned, transferred, or sold her dower interest
in the property” excépt by the mortgage in question; that under the
bankruptcy act the mortgage was “invalid as a preference” to the
Homestead Company and of “no avail” to the company or to the
general creditors for any purpose. The prayer was that in the sale
of the property her dower rights be protected, and that “the said prop-
erty may be ordered sold subject to her said dower rights, or that the
value of her said dower rights in said real property be ascertained
and ordered paid to her in money by the trustee herein or ordered in-
vested for her use and benefit.” The trustee sold the real estate free
of dower, and the court determined the value of her dower right
to be $849.21, and this sum s held by the trustee.

The single issue is whether this money shall be paid to Mrs. Linga-
felter or to the receiver of the Homestead Company. It is insisted on
behalf of the receiver that as between the Lingafelters and the Home-
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stead Company the mortgage is valid, and that the wife can claim no-
part of the proceeds of sale until the mortgage is paid. The theory
is that the mortgage was no more than a voidable preference, and that.
this was simply a name unless avoided at the instance of creditors.

This seems to us to overlook the necessary effect of the order
vacating the husband’s conveyance, upon his wife’s release of dower.
The transaction concerned the husband’s debt, and, as regards the
present question, his property alone. The Homestead Company de-
manded the mortgage, and Lingafelter and his wife yielded to the
demand. The object manifestly was to apply the whole property free
of dower, exclusively to the payment of the debt due to the company.
The very contention that the mortgage is still valid as between the
Lingafelters.and the company impliedly concedes that the purpose of
the mortgage could not have been accomplished except by the joint:
action of the husband and wife. Plainly the husband could have
conveyed his estate in the land through his own separate act taken
independently of any act of his wife; but it is not claimed that the wife
could have acted’in a corresponding manner with respect to her right
of dower.

In the order of afﬁrmance of the District Court adjudging the mort-
gage to be null and void and setting it aside as against creditors,
it was also adjudged that the proceeds of the “property mentioned im
said mortgage be distributed by the trustee equally between the gen-
eral creditors of said bankrupt.” Thus, whatever estate of the hus-
band may be said to have passed to the mortgagee, it was as effect-
ually diverted from the original object of the mortgage as if the in--
strument had never been executed at all. The result of the conten-
tion of learned counsel therefore comes to be that recovery can be
maintained on the hypothesis that the wife’s right-of dower belongs to
a stranger to the estate of her husbhand. We think the principle under-
lying the .release of dower is so far ignored in this contention that it
will not be amiss to notice and keep in mind some of the Ohio deci-
sions bearing upon the subject.

In Douglass v. McCoy, 5 Ohio, 523, 527, the plaintiff, who was in
possession of land purchased by him at ]udlClal sale, had filed a bill
to quiet title against claims set up by defendants. The judgment
under which the sale had been made antedated a certain deed that the
judgment debtor and his wife had executed conveying the land to
another. It was in substance urged against plaintiff .that, since the
dower interest had not been acquired at the judicial sale, the grantee
in the deed could set it up as a bar to the plaintiff’s suit. Judge
Lane, speaking for the court, saidi:

“Although the deed from Findlay and wife to McCoy extinguished the
right of dower in the land conveyed, it was not intended to pass, nor did it
pass, the right of dower as a separate substantive estate, if no lands were
conveyed by the deed, for the law will not permit the alienation of such
possible contingent inferests. 4 Kent’'s Com. 254; [Stinson v. Sumner], 9
Mass. 143- [6 Am. Dec. 49). Neither can it be aliened before assignment, so
as to enable the grantee to maintain a suit in her own name, for it lies In

action only. [Jackson ex dem. Clowes v. Vanderheyden] 17 Johns. {N. Y.] 167
[8 Am. Dec. 378).”
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In Miller’s Adm’r v. Woodman, 14 Ohio, 518, 521, in speaking of
:a dower interest vested in a widow, Hitchcock, J., said:
_ “Tt is not in the power of the widow to transfer any interest in it, until
it has been actually assigned. When the dower is assigned, when it is
.aparted and set off to her by metes and bounds, then she may sell and convey,
not before. The right, the chose in action, if I may so speak, is not assign-
.able. It may be relinquished to him who has the next estate of inheritance
in the land out of which it is to be carved, but cannot be transferred to a
-third person.”

In Weaver v. Gregg, 6 Ohio St. 547, 551, 67 Am, Dec. 355, where a
.question arose touching the right of dower under certain statutory
proceedings in partition, Brinkerhoff, J., said of the wife’s right of
.dower in her husband’s undivided interest in the land: )

“She has a contingent possibility of interest in it, which may be released,

but no property, no actual interest in it which is the subject of grant or
-assignment. Miller's Adm’r v. Wdodman, 14 Ohio, 518.”

In McArthur v. Franklin, 15 Ohio St. 485, 509, White, J., had occa-
-sion to say:

“Although the right of a wife to dower is contingent upon her surviving
:her husband, nevertheless it is a right or interest in the land, created by the
law for her benefit and vested in her. * * * It is true she cannot assign
it to a stranger.”

In 2 Scribner on Dower (2d Ed.) p. 307, par. 40, it is said:

“It is well settled that it is no defense to an action for dower that the
-widow has released her dower to a stranger.”

See, also, Rice om Modern Law of Real Property, p. 147; 1 Wash-
‘burn on Real Property (6th Ed.) §§ 423, 483. :

While it is held in Mandel v. McClave, 46 Ohio St. 407, 22 N. E..
290, 5 I. R. A. 519, 15 Am. St. Rep. 627, that a contingent right of
.dower is property and of ascertainable value according to mortality
-tables, etc., it is nowhere held in Ohio that it is susceptible of grant or
.assignment. . '

The logic, however, of the argument made on behalf of the Home-
stead Company is that a wife’s right of dower may be withheld from
‘her under conditions in which it could not have been acquired. The
.endeavor to work out this result is of a twofold character. One claim
is that while the inchoate right of dower cannot be assigned it may be
released; but to insist that the release is operative after the husband’s_
.conveyance is annulled is in effect to give to the release the attributes
.of an assignment. The other claim is sought to be maintained upon
the familiar distinction between voidable and void instruments, but
we think it comes to the same end concerning the release. For the
idea is that, since the mortgage was merely voidable, the release of
-dower was good when made and remained so in spite of the annihila-
tion of the mortgage so far at least as it affected the estate of the hus-
‘band. :

One vice, if there be any in such claims, is that they ignore the
necessity of continuously sustaining the release of dower, as well as
of acquiring it, as part of the estate and as an incident of a conveyance
.of the husband. The estate and conveyance of the husband are the
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essential foundation of the release, no matter how the latter is effected.
It is therefore most difficult after annulment of the husband’s convey-
ance actually happens to perceive anything, and nothing is stated, upon
which the release can any longer rest or operate. The last suggestion
is that it is sustainable by estoppel; but, as said by Mr. Rice when
speaking of a release of an inchoate right of dower (175):

“Such a release can be availed of only by one wlo claims under the very
title credated by the conveyance with which the release is joined.”

And Scribner observes:

“Her renunciation of dower is to attend the conveyance of her husband;
to endure while that endures and no longer.” 2 Scribner on Dower (2d Ed.)
p. 313, par. 49,

Illustration of the meed of -continuing the primary support of the
release of dower may be found in Black v. Kuhiman, 30 Ohio St. 196,
relied on by the Homestead Company. There the validity of the third
mortgage in which- alone the wife had joined was not questioned.
Hence the only thing to prevent the third mortgagee from recovering
more than the value of the dower interest was simply the circumstance
that the property did not sell for enough to pay the claims of the first
and second mortgagees and also the claim of the third mortgagee.
Another illustration may be seen in the language of Farl, J., in Elmen-
dorf v. Lockwood, 57 N. Y. 322, 325:

“But in all cases, when the wife unites with her husband in a conveyance,
properly executed by her, which is effectual and operative against her
husband, and which is not superseded or set aside as against him or his

grantee, her right of dower is forever barred, and extinguished, for all pur-
poses and as to all persons.” .

The difficulty confronting the Homestead Company is inherent ir
the subject-matter. When the mortgage was vacated and set aside,
the title of the trustee under section 70a (4) of -the bankruptcy act (Act
July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]) and
his right to administer the property of the husband for the equal bene-
fit of all the creditors became absolute. The release being thus com-
pletely severed from the only support it ever had, it ought to follow -
that the right of dower attached again to the wife; and that too with-
out regard to the cause of annulment of the husband’s conveyance,

It is, however, insisted that decisions relating to instruments which
are by statute denounced as void and not merely as voidable are not
pertinent to the solution of the present question. The objection is.
that they proceed upon the theory only that the instruments were void
ab initio. But we think the better considered decisions are also, if
not chiefly grounded upon the principle before discussed, that a wife’s.
release of dower can survive only so long as it attends the estate and

“conveyance of her husband; or, stated in another way, that, when the
principal estate falls, the incident must fall with it.

Ridgway v. Masting, 23 Ohio St. 294, 13 Am. Rep. 251, we think
may fairly be said to have recognized this principle; for, while the
person there resisting the dower claim was the one at whose instance-
the deed containing the release of dower was set aside, yet the release
was not allowed to operate after the deed was avoided and the hus-.
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- band’s estate declared to belong to a stranger to the deed. In that
case Mrs. Masting sought dower in lands which her husband had in
his lifetime agreed to sell to Mrs. Ridgway and of which he had given
her possession. Afterward, Masting and wife mortgaged the land to
one Carpenter, and subsequently joined in a deed to the wife of Car-
penter conveying the premises absolutely. In an action brought by
Mrs. Ridgway against the husband, Masting, and Carpenter and his
wife, but to which the wife of Masting was not a party, the mortgage
and deed were declared fraudulent and void and were set aside as
against Mrs. Ridgway. It is stated in the syllabus:

“A release of dower by a married woman, who joins her husband for that
purpose in a deed to defraud purchasers, is binding only as against the re-
leasee and his privies; and where such fraudulent conveyance is set aside
at the suit of the party injured, and a transfer of the premises, as against
her husband, is decreed to the plaintiff, the wife, in the event of her surviving
the husband, is entitled to dower as against such owner.” -

In the excellent work of Scribner before cited, the learned author
said :

“A wife who joins with her husband in a conveyance of his lands is not
a party thereto except for the purpose of relinquishing her dower. She is not
to be regarded as alienating a real subsisting estate, but as releasing a future
contingent right. Her renunciation of dower is to attend the conveyance of
her husband; to endure while that endures, and no longer. Hence, if the
conveyance of the husband be inoperative, or if it be set aside, or avoided,
the right of dower remains unimpaired.

“It is upon this principle that dower is restored where a conveyance in
which the wife has joined is set aside as fraudulent as to the creditors of
the husband.” 2 Scribner on Dower, p. 313, par. 49.

See, also, opinion of Maxwell, J., in Dubois v. Ebersole (Common
Pleas, Ham. Co., O.) 20 W, L. B. 401. In Bohannon v. Combs, 97
Mo. 446, 448, 11 S. W, 232, 10 Am. St. Rep. 328, Sherwood, J., cited
quite a number of decisions, which we refer to but do not set out, and
from them he deduced this rule:

“Although there are authorities to the contrary, the better opinion is that
when a conveyance of the husband in which the wife joins is set aside as
being fraudulent as to creditors, this will result in reviving the wife's right
of dower, for that, the deed of the husband being void, there is no estate
left .in the grantee upon which the relinquishment of dower can operate;
hence, the wife is restored to her former rights.” ¢

After allusion to the overthrowal of the deed as fraudulenf, the
learned judge continued (page 449, 97 Mo., page 232, 11 S. W. [10
Am. St. Rep. 328]):

“s # * The grant of the inchoate right of dower fell with if, as it
was not the alienation of an estate, but the mere incident of the principal
thing, the conveyance of the fee by the husband, and of course perished with
its principal, because there was no estate left to support it, and because there
was no one in whom the bare relinquishment of dower could vest. AMoore v. -~
Harris, 91 Mo. 616 [4 S. W. 439].”

That decision was approved in Wells v. Estes, 154 Mo. 291, 297, 55
S. W. 255. In Elmendorf v. Lockwood, supra, it is said (page 323,
57 N. Y.): .

“Hence, when the deed of the husband is for any reason void, or is set

aside or superseded, so as to become inoperative, the wife's dower, although
she joins in.the conveyance, is not barred.” '
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In Frederick v. Emig, 186 Ill. 319, 322, 57 N. E. 883, 884, 78 Am.
St. Rep. 283, it was decided in respect of a release of dower, where
the deed in the execution of which the wife had joined her husband
was set aside: Co

“She was a party to the deed only for the purpose of releasing her dower,
and her right to dower could not be separated from the principal estate, so
that, when the deed became inoperative as against creditors to convey the
estate of her husband, it became inoperative to release or bar her right to
dower. As against creditors, the deed conveyed no estate of the husband,
and in such a case a deed is not allowed to operate to release or bar the
dower, but the wife may assert it after the death of the husband. Blain v.

Harrison, 11 Ill. 384 ; Summers v. Babb, 13 Ill. 483 ; Stowe v. Steele, 114 Iil.
382 [2 N. E. 1691.” .

See, also, 1 Rice on Modern Law of Real Property, pp. 174-5; 1
Washburn on Real Prop. (6th Ed.) p. 214, § 426; Matthews v. Thomp-
son, 186 Mass. 14, 19, 20, 71 N. E. 93, 66 L. R. A. 421, 104 Am. St.
Rep. 550; Munger v. Perkins, 62 Wis. 499, 22 N. W. 511; Lockett;
Adm’r, v. James, Adm’r, 8 Bush (Ky.) 28, 30; Sanford v. Ellithorp,
95 N. Y. 48, 51; Cox v. Wilder, 2 Dill. 45, 48, Fed. Cas. No. 3,308;
Kennedy v. First Nat, Bk. of T'uscaloosa, 107 Ala. 170, 188, 191, 18
South. 396, 36 L. R. A. 308.

The claim that Mrs. Lingafelter received a consideration for her re-
lease of dower is not tenable. The only consideration suggested is al-
leged forbearance in recording and so publishing the mortgage. "Con-
ceding for the purpose of the question that this might be a sufficient
consideration, still 1t does not appear that Mrs. Lingafelter made any
request for or réceived any promise of any such. forbearance, or that
she had anything to do with the custody or control of the mortgage.
Nor are we impressed with the claim that the Homestead Company’s
rights were enhanced by the fact that Mrs. Lingafelter in her answer
in the proceeding of the trustee to sell the barnkrupt’s property, con-
sented that the property might be sold free of dower. She expressly
claimed her right to dower or its equivalent in money. All the objec-
tions that have been pointed out against releasing dower to a stranger
in title to the property of the husband, apply to this claim.

We are therefore constrained to hold that the order of the District
Court, from which no'proceeding to review was ever instituted, vacat-
ing and setting aside the mortgage as null and void and directing the
mortgaged property of Lingafelter, the husband, to be distributed
equally among his creditors, operated.to restore to his wife her right
of dower in the property, regardless either of the claim urged under
the bankruptcy act concerning voidable preferences (Act July 1, 1898,
c. 541, § 60b, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445], as amended
by Act Fed. 5, 1903, c. 487, § 13, 32 Stat. 800 [U. S. Comp. St. Supp.
1909, p. 1314]), or that might have arisen under any statute of Ohio
(particularly sections 6343 and 6344 ; loudenback v. Foster, 39 Ohio
St. 203, 206; Robertson v. Desmond & Ryan, 62 Ohio St. 487, 497, 57
N. E. 235) relating to mortgages which may be declared void as to
creditors (see, also, paragraph “e,” § 67, Bankr. Act, 30 Stat. 564, and
amendment, 32 Stat. 800); and that she has in no wise waived or lost
that right:

The action of the court below must be affirmed, with costs.
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_ 2 re -NATIONAL GROCER CO !
(Circuit Court of Appeals, Sixth Circuit. June 7, 1910.)
No. 2,016.

1. Courts (§ 366*)—EXEMPTIONS—CONSTRTCTION OF STATE STATUTES.

In applying exemption laws the bankruptcy courts are bound by the
construction placed on such laws by the highest court of the state whose
statute is involved, and also by the settled local law on the question of
the validity of instruments affecting exemptions.

36[E;d. Note.—For other cases, see Courts, Cent. Dig. § 957; Dec. Dig. §
6.

State laws as rules of decisions in federal courts, see notes to Wilson
v. Perrin, 11 C. C. A. 71; Hill v. Hite, 29 C. C. A. 553.]

2. EXEMPTIONS (§ 79*)—TRANSFER OF EXEMPT PROPERTY—VALIDITY.
The mortgaging or conveying of exempt property to a creditor is not
against the public policy of the state of Michigan.
[Ed. Note.—For other cases, see Exemptions, Cent. Dig. § 112; Dec.
‘Dig. § 79.%]
3.. BANRRUPTCY (§ 179%*)—EXEMPT PROPERTY—VALIDITY OF MORTGAGE.
A mortgage or conveyance of exempt property good against the debtor
under the state law is good against his trustee in bankruptcy.
[Ed. Note.—For other cases, see Bankruptcy, Dec. Dig. § 179.%]

4. CHATTEL MORTGAGES (§ 50*)—DESCRIPTION OF PROPERTY—SUFFICIENCY.

Under Comp. Laws Mich. § 20,322, subd. 8, which exempts from levy
and sale under execution “stock * * * to enable any person to carry
on the profession, trade, occupation or business in which he is wholly
or principally engaged, not exceeding in value $250,”” and the law of
the state which permits the mortgaging of after-acquired property, a
mortgage by a merchant in Michigan of “all the goods and chattels now
belonging to me in my business that are now or may ‘be at any time
hereafter exempt from levy and sale on execution against me” is not
invalid for indefiniteness of description of the property.

[Ed. Note.—For other cases, see Chattel Mortgages, Cent. Dig. § 89;
Dec. Dig. § 50.*]

5. BANKRUPTCY (§ 399*) —EXEMPTIONS—RIGHT OF ASSIGNEE TO SELECT.

A mortgage by a debtor of his exempt personal property, valid under
the laws of the state, coupled with a delegation of authority to the
mortgagee to select such property, which under the state statute may be
done by the debtor “or his authorized agent,” is not a waiver of the right
of exemption, but an assertion of such right; nor is such delegation void
as against public policy, and, on the filing by the debtor of a petition in
voluntary bankruptcy in which he expressly waives his right of exemp-
tion, the mortgagee is entitled to select and hold the property which the
bankrupt might otherwise have selected as exempt.

[EEd. Note.—For other cases, see Bankruptey, Dec. Dig. § 399.%]

Petition to Review an Order of the District Court of the United -
States for the Eastern District of Michigan.

In the matter of Thomas Hastings, bankrupt. On petition by the
National Grocer Company to review an order of the District Court.
Reversed.

C. L. Benedict (Bundy, Travis & Merrick, of counsel), for petitioner.
Moore & Wilson and Jas. A. Muir, for bankrupt.

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
181 F.—3 ’

’
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Before SEVERE\IS VVARRI\TGTON and KNAPPEN, Circuit
Judges. -

KNAPPEN, Circuit Judge. The matter here under review was
heard below on the following statement of agreed facts:

“First. Hastings for upwards of three years previous to filing his petition .
was engaged solely and principally in the retail grocery business in the city

. of Port Huron, in one location. At the time of the delivering of the instru-

ment hereinafter set forth, Thomas Hastmgs the bankrupt, owed the Na-
tional Grocer Company $250 and upwards.

“Second. In June, 1908, the National Grocer Company refused further cred-
it unless Hastings gave some security, and Hastlngs then executed and de-
livered the following instrument: .

“‘For a valuable consideration to me in hand paid, and as securlty for any
sum that I now owe, or may hereafter owe to the National Grocer Company,
I hereby bargain, sell, assign and transfer to said company all the goods
and chattels now belonging to me in my business, that are now, or may be
at any time hereafter exempt from levy and sale on execution against me,
and I hereby authorize the said company to demand, select and receive such
exemptions in my name, or otherwise, at any time and from any person from
whom I might have demanded them, had this instrument not been made or
to sue for said exemptions and for damages for the detention thereof.

“‘Dated this 4th day~of June, 1908. “¢Signed] Thomas Hastings.

“ Witness: E. E. Carson.””

“And the National Grocer Company subsequently sold him goods amount-
ing to about $700, and received about the same Amount in cash. :

“Third. In December, 1808, Hastings filed a voluntary petition in bank-
ruptey, in which he made no claim for his exemptions, but specxﬁcally waiv-
ed them.

“Fourth. At the first meeting of the creditors, the claimant asserted its
rights under the instrument and from the inventory compiled by the trustees
claimant selected from stock of goods certain goods in the appraised value of
$250, and of the specie and kind exempt under the statute, had the bankrupt
seen fit to claim them.

“Fifth. Demand was made upon the trustee for the same, and it was agreed
that the trustee should sell the goods, so selected; and the funds should be

" held intact to await the decision of the courts.” .

The referee allowed the claim of the petitioner to the funds derived .
from the sale of the goods so selected. "The District Court entered an
order overruling the referee and disallowing petitioner’s claim to the
proceeds of the property in question. The reasons for the conclusion
reached by the Judge who heard the matter are thus stated in his
opinion:

“By this instrument the debtor did not exercise his own discretion in select-
ing exempt property, or attempt to execute a mortgage on any specified prop-
erty, but, on the contrary, attempted to mortgage generally all of his exempt
property, then owned or -thereafter acquired, and to vest in the mortgagee,
when action might be required, the privilege of selecting the exempt property
to be covered by the mortgage. I am of the opinion that this attempted dele-
gation of the right of selection of the exempt property was against public
policy and void; and that the instrument atfempting to delegate this power
of selection created no estoppel agamst the debtor himself, and is therefore
ineffective as agamst the trustee in bankruptcy who takes the title of the
debtor.”

The correctness of this conclusmn is the sole quest1on presented
to us.
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In our opinion the learned judge erred in denying petitioner’s lien.
The right of exemption depends upon the Michigan statute. Section
6a of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 548 [U.
S. Comp. St. 1901, p. 3424]) provides that:

“This act shall not affect the allowance to bankrupts of the exemptions
which are prescribed by the state laws in force at the time of the filing of
the petition in the state wherein they have had their domicile for the six

months or the greater portion thereof immediately preceding the filing of the
petition.” '

By section %0a the title to the bankrupt’s property is vested in the
trustee “except in so far as it is to property which is exempt”; and by
section 47, subd. 11, it is made the duty of the trustee to “set apart
the bankrupt’s exemptions and report the items and estimated value
thereof to the court as soon as practicable after their appointment.”
The title, therefore, to property of a bankrupt which is generally
exempt by the law of the state in which the bankrupt resides remains
in the bankrupt, and does not pass to the trustee. Lockwood v. Ex-
change Bank, 190 U. S. 294, 23 Sup. Ct. 751, 47 L. Ed. 1061. The
Michigan statute exempts from levy and sale under execution.or other
final process “stock * * * to enable any person to carry on the
profession, trade, occupation or business in which he is wholly or
principally engaged, not exceeding in value $250.00.” 3 Comp. Laws
Mich. § 10,322, subd. 8. In applying exemption laws the bankruptcy
courts are bound to follow the construction of such laws announced
by the highest court of the state whose statute is involved. Ioveland
- on Bankruptcy, p. 514; In re Irvin (8th Circuit) 120 Fed. 733, 57 C.

~C. A. 147; In re Nye (8th Circuit) 133 Fed. 33, 66 C. C. A. 139.
See, also, In ré E. H. Baker, recently decided by this court.r And
on the question of the validity of an instrument reserving the mort-
gagor’s exemptions under the laws of the state the settled local law
controls. Wilson v. Perrin (6th Circuit) 62 Fed. 629, 631, 11 C. C.
A. 66. See, also, Three States Lumber Co. v. Blank (6th Circuit)
133 Fed. 479, 482, 66 C. C. A. 353, 69 L. R. A. 283; In re First Nat.
Bank of Canton, 185 Fed. 62, 67 C. C. A. 536. The mortgaging or
conveying’ of exempt property to a creditor is not against the public
policy of the state of Michigan. A mortgage of exemptions of the
class here in question is not required to be signed by the wife. Char-
pentier v. Bresnahan, 62 Mich, 360, 23 N. W. 916; Miller v. Miller,
97 Mich. 151, 56 N. W. 348; Betz v. Brenner, 106 Mich. 87, 63 N.
W. 970. Creditors cannot complain of transfers of exempt property.
Buckley v. Wheeler, 52 Mich. 1, 17 N. W. 216; Fischer v. McIntyre,
66 Mich. 681, 33. N. W. 762; Bresnahan v. Nugent, 92 Mich. 76, 52
N. W. 735. As the trustee in bankruptcy.stands in the shoes of the
bankrupt, he can take no better titlé than the latter had at the time the
bankruptcy occurred (York Mfg. Co. v. Cassell, 201 U. S. 344, 26
Sup. Ct. 481, 50 L. Ed. 782; In re Cincinnati Iron Store Co. [6th
Circuit] 167 Fed. 486, 488, 93 C. C. A. 122), and a transfer which is
good as against the transferror is equally valid as against the trustee.

It is clear, under the foregoing decisions, that the bankrupt had the
" power to convey to petitioner his existing exemptions; and as under

1182 Fed. 292, - ”
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the laws of Michigan one may lawfully mortgage or convey property
_thereafter to be acquired (Curtis v. Wilcox, 49 Mich. 425, 13 N. W.
803: Louden v. Vinton, 108 Mich. 313, 318, 819, 66 N. W. 222), it
_is plain that the lien in question was not rendered invalid from the
fact that it was made to apply to the stock as it should exist at the
time the lien was sought to be enforced.

It is urged by the trustee that the description of the exemptions
transferred is inadequate, in that the exact property so intended to be
exempted was not specified, and authorities are cited lending more or

less support to this contention. In our judgment, however, the case is
ruled, with respect to this proposition, by the decision of this court in
Wilson v. Perrin, supra. In that case the mortgage, which contained a
specific description of the property covered, was by its terms expressly
made “subject to all exemptions from execution to which said first par-
ity may be entitled under the laws of the state of Michigan, and that
his exempt interest is not covered by this mortgage.” It was urged as
invalidating the mortgage that, inasmuch as the mortgagee was gar-
nished before a separation of the exempt portion had been made, there
was no means to determine which portion of the stock of goods was
conveyed and which was not. This court, speaking through Judge Lur-
ton, disposed of the contention referred to in this language:

“We attach no particular importance to the suggestion that the conveyance
is limited to what would be left after the exemptions shouid be set apart.
The conveyance is of the entire stock of merchandise, subject to the mort-
gagee's right of exemption.” This is the plain and obvious meaning. As to the
exemptions, it would seem that the mortgagee would take a defeasible title,

subject to be defeated upon separation of the statutory amount of exemptions
from the stock.”

~ We can see no difference in principle between the validity of a -
description which excepts from it in. general terms exemptions to be
thereafter determined and a conveyance in' terms of statutory exemp-
tions which must be determined in the same way. .

1t is urged, however, that even if it be conceded that the assignment
of the exemptions in question was originally valid, it was defeated by
the failure of the bankrupt to select his exemptions under the bank-
ruptcy proceedings, and especially by his express waiver thereof in his
petition for adjudication in bankruptcy. It is argued, first, that the-
provisions of the bankruptcy act, impliedly at least, forbid recogni-
tion of any right to exemptions except upon the specific claim thereto
presented by the bankrupt himself. The provisions of the act which
are thought to produce this result are section 2, subd. 11, which au-
thorizes courts of bankruptcy to “determine all claims of bankrupts
to their exemptions,” and .general order No. 17 (89 Fed. viii, 32 C.
C. A. xix), which requires a trustee to report to the court “the articles
set off to the bankrupt by him.” In our opinion, the sections invoked.
cannot be construed as 8enying the power of the court to recognize the
right of a party other than the bankrupt, holding under a valid and
effective assignment, conferring in express terms authority to make
the selection in the name of the assignor. If the exemptions in ques-
tion were,lawfully assigned by the bankrupt, the trustee obtained no
title thereto; and, as the selection was made according to an appraise-
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ment had under the direction of the trustee, there is no apparent dif-
ficulty in allowing the selection to be made by any one representing the
bankrupt. '

We are thus brought to determine the second objection to the en-
forceability of the assignment, and upon which the court below held
the petitioner not entitled to enforce the attemped lien, viz., that the
attempted delegation of the right to select exempt property is against
public policy and void. It is true, as contended by the trustee, that the
right to exemption is a personal privilege, and may be waived by the
debtor, and that such privilege cannot be claimed for him by andther.
But this proposition is not decisive of the question before us, because
the debtor did not in this case wdive his privilege, but, on the contrary,
took advantage of it in making the assignment in question. The as-
signment was based upon a valuable consideration, viz., the giving of
future credit; and the authority to the assignee to make the selection,
if originally valid, was irrevocable, as being coupled with an interest.
Baker v. Baird, 79 Mich. 255, 259, 44 N. W. 604.

Several decisions in other jurisdictions are relied upon by the trus-
tee in support of his contention that the assignment of the right to
select exemptions is against public policy. None of these decisions are
. persuasive, Three decisions of the Supreme Court of Michigan, in-
- voked by the trustee, require attention. These cases are Wilson v.

Montague, 57 Mich. 638, 24 N. W. 851, Galbraith v. Fleming, 60 Mich.

408, 412, 27 N. W. 583, and In re Service’s Estate, 155 Mich. 179, 186,
118 N. W. 948. 'In the first of these cases it was held that a mortgage
of chattels upon which a subsequent execution had been levied is not
affected by the levying officer’s omission to appraise the property and
set off to the debtor the amount of his exemptions; that the exemp-
tion is a personal privilege which a judgment creditor can waive.
‘This case did not in any way involve the power of a debtor to assign
the right to select exemptions, nor even the right to assign the ex«
emptions themselves. In Galbraith v. Fleming, it was held that the
statutory right of acticn by ejectment to recover unassigned dower is
. vested solely in the widow, and is not conveyable to her assignee.
This was put upon the ground that the authority for bringing such
action must rest entirely upon statute; that the Michigan statutes con-
fer no express authority upon an assignee to recover dower previous
to assignment; that while, before assignment, the widow may release
her dower to the owner of the fee so as to unite it with the fee, she
cannot alien or' transfer it to a stranger to the title. This is but a
statement of the general rule recently applied by this court in the case
of In re Lingafelter, 181 Fed. 24. Neither of the Michigan cases
just refefred to bears any analogy to the case we are considering. In
the case of In re Service’s Estate, it was held that the statutory right
of the widow to elect to take under the provisions of the statute, in
lieu of the terms of the will, is a personal right, and not assignable.
This case seems to have been to some extent relied upon by the judge
below. Setting to one side the consideration that the holding just re-
ferred to was not necessary to a decision of the case, and assuming
that the settled law of Michigan is as there stated, we are unable to
recognize that case as authority for the proposition contended for
here. The right of a wife to elect to waive the provisions of her hus-
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band’s will and to take under the statute of distributions involves a
personal discretion, the exercise of which by any one other than the
one for whose benefit the right is given, may well be held to offend
against public policy. Conceding that there is an analogy between an
election to waive the terms of a will and an election to waive the benefit
of a statute pertaining to exemptions, we can recognize no such analogy
between the first-mentioned right of election and the right to select
exemptions which have not been waived, but which, on the contrary,
have been expressly claimed, by a lawful assignment and transfer.
The case before us does not involve the right ‘of some one other than
the bankrupt to insist upon or to waive his claim of exemptions, but
only the right of the assignee under a valid assignment to make the
selection of- the exemptions so assigned, under an express authority
therefor contained in the instrument of assignment. Had the bank-
rupt personally made the claim under the bankruptcy proceedings,
there can be no doubt that the exemptiqns would have passed to the
petitioner here. The assignment in terms authorizes the petitioner to
make the selection in the name of the assignor or otherwise, thus
constituting petitioner, to say the least, the agent of the assignor for
the purpose. -

It is to be nofed that the Michigan statute in express terms permits
the selection of exemptions to be made by the debtor “or his author-
ized agent.” Comp. Laws Mich. 1897, § 10,326. This feature plainly
distinguishes the case before us from the case of an assignment of a
widow’s right to elect whether to waive the terms of a will or to take
under the statute of distributions, as well as from the case of a con-
veyance of unassigned dower, for neither of which acts is there any
statutory authority. The personal discretion involved in the selection
by an assignee, under power of attorney from a debtor, is of no more
importance than in the case of a selection by an agent in the absence of
an assignment. It is clear that this lawful authority to select exemp-
tions, given upon a valuable consideration and coupled with an interest,
could not be revoked by the failure of the bankrupt to claim the ex-
emptions in his own name, or even by his express waiver thereof; and
that the assignor was estopped so to do.

The order of the District Court is reversed, with directions to enter
an order allowing petitioner’s lien.

NORTHWESTERN STEAM BOILER & MFG. CO. v. GREAT LAKES EN-
GINEERING WORKS.

(Circuit Court of Appeals, Eighth Circuit. July 26, 1910.)
No. 3,148

(Syllabus by the Court.)

1. CoNTRACTS . (§ 306%¥)—DAMAGES FOR DELAY IN PERFORMANCE Nor LOST BY
UNEXERCISED OPTION TO COMPLETE.

An unexercised option to take possession of and complete contract work
does not exclude the contractee from his right to.recover damages for the
delay of the contractor who finishes the work after the stipulated time.

[Ed. Note—For other cases, see Contracts, Cent. Dig. § 1528; Dec. Dig.
§ 306.%] .

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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2. Dawaces (§§ 23, 45, 208*)—GENERAL AND SPECIAL—RULES FOB MEASURE-
MENT—FACTS—CONCLUSIONS.
_ Established rules which govern the recovery of damages for breaches
of contracts are:

(a) Those damages which are the natural and probable result of a
breach of a contract, those which the parties may reasonably anticipate
as the effect of the breach under the particular circumstances of the case
which are known to them when the contract is made, and thése only, may
be recovered in an action upon a contract.

(b).In the absence of proof aliunde of knowledge by the defaulting par-
ty at the time the contract is made of special circumstances which make
other damages the natural and probable effect of a breach, such damages
only as are implied by the contract itself, such as would naturally flow
from its breach in the usual course of things, such as would reasonably
be anticipated by the parties to such contracts in the great multitude of
such cases, and such damages only, may be recovered.

(¢) Proof of knowledge by the defaulting party at the time he makes
the contract of special circumstances which make damages other than
those implied by the contract, and naturally flowing from it, the natural
and probable effect of its breach, will warrant the recovery thereof.

The plaintiff which had agreed to build and deliver a steamship by a
certain time, to pay $100 per day for the first 10 days’ delay, and $200
per day for any delay thereafter, notified the defendant of this contract
and especially of this stipulation to pay for delay, and that it should hold
the defendant liable for any damages its delay in furnishing two boilers
for this steamship caused and the defendant thereupon made a contract
with the plaintiff to construct and deliver these boilers within a time
fixed. The defendant furnished them later, and its delay compelled the
plaintiff to pay the shipowner damages for the delay under the per diem
stipulation above quoted.

Held, the defendant was liable to the plaintiff for the damages it thus
caused. :

(d) The defendant’s plant was at Duluth where it built the boilers, and
it agreed to deliver them at Detroit, but failed either to complete them or
to deliver them within the time fixed, and the plaintiff claimed as dama-

- ges expenses it paid for freight and marine insurance on the boilers from

Duluth to Detroit, for a place at a slip for, and the delay of the ship
which carried them, for laying up the new steamship after the boilers
were placed in it in order to complete them, and for their completion.

Held, the questions whether or not under the circumstances of this case
the delay of the defendant in completing and delivering the boilers was
the proximate cause of these expenses, whether or not they were neces-
sary, and the question of their amount, were within the province of the
jury, and were rightly submitted to them. ’ '

[Ed. Note—For other cases, see Damages, Cent. Dig. §§ 54, 58, 62, 92~
98: Dec. Dig. §§ 23, 45, 208.*] ’ :

3. Counts (§ 405%) — FEDERAL COURTS — APPEAL AND ERROR — ASSIGNMENT
SHOULD STATE SUBSTANCE OF EVIDENCE ERRONEOUSLY ADMITIED OR RE-
JECTED. 3

Rule 11 of this courti requires the assignment of errors to ‘“quote the
full substance of the evidence admitted or rejected” when the error al-
leged is to the admission or to the rejection of evidence. An assignment
of error in the admission of_ evidence contained in a writing that had
been marked by letter or number at the trial as an exhibit which specifies
the writing by the letter or number upon it only, and gives no informa-
tion of the substance or nature of the evidence it contains, is insufficient
under this rule.

[Ed. Note.—For other cases, see Courts, Cent. Dig. § 1097; Dec. Dig.
§ 405.%]

+For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
1150 Fed. xxvii, 79 Fed. xxvii. :
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4. CourTs (§ 405*)—FEDERAL COURTS—APPEAL AND ERROR—BRIEFS MUST Cire
PagES OF RECORD WHERE RULINGS AND EXCEPTIONS ARE RECORDED, OR'
THEY WILL BE DISREGARDED.

Rule 24 of this court? requires the brief to contain a clear statement of
the points of law or fact to be discussed with a reference to the pages of
. the record and the authorities relied upen in support of each point. The
reference to the pages of the record required is to the pages where the
rulings and exceptions, if any, which present the points, may be found as
well as to the pages where the assignment of errors thereon are recorded.
Where counsel consider a point they present too trivial to inspire them
to find and cite in their brief the place in the record where it was ruled
upon and preserved by exception, the court will not ordinarily deem it of
sufficient importance to require it to search out the record of the ruling
and consider.it. .
[Ed. Note.—For other cases, see Courts, Cent. Dig. § 1097; Dec. Dig.
§ 405.%] ] )

5. EVIDENCE (§ 855*)—LIST OF EXPENSES VERIFIED BY COMPETENT TESTIMONY

"MAY BECOME ADMISSIBLE EVIDENCE OF DAMAGES. . .
. A list of iteins of expenditures for materials, or labor, or services
caused by the breach of a contract, may be so verified as to be admissible
in evidence by the testimony of qualified witnesses that these materials
were purchased and these services rendered, that they were necessary,
that these witnesses knew their cost or value, and that at the times of
their rendition they checked them on the list and found them to be cor-
rectly entered there, although the items were never entered upon any ac-
count book. -
[Ed. Note.—For other cases, see Evidence, Cent. Dig. §§ 1488, 1489;
Dec. Dig. § 355.%] T,
In Error to the Circuit Court of the United States for the District
of Minnesota. . S :
Action by the Great Lakes Engineering Works against the North--
western Steam Boiler & Manufacturing Company. Judgment for
plaintiff, and defendant brings error. Affirmed. :

H. B. Fryberger (Sullivan & Grant, on the brief), for plaintiff in
error. )

W. D. Bailey (J. L. Washburn and Oscar Mitchell, on the brief),
for defendant in error. - ' :

Before SANBORN, HOOK, and ADAMS, Circuit Judges.

SANBORN, Circuit Judge. This writ of error challenges a judg-
ment for damages for delay in the construction of two boilers for
a steamship. The Great Lakes Iingineering Works, a corporation,
had agreed to complete and deliver a steamship to the Cleveland
Cliffs Iron Company at Detroit, in the state of Michigan, on 'July
20, 1905, for $380,000, and to pay the Cliffs Iron Company for any
delay beyond that date $100 per day for the first 10 days and $200
per day for any delay thereafter. Thereupon the engineering works
made two contracts with the Northwestern Steam Boiler Manufac-
turing Company of Duluth, a corporation, for the construction and
delivery of two boilers” for the steamship. There was substantial
evidence that before these cortracts were made the engineering works
informed the boiler company that it was liable to pay $100 per day
. for the first 10 days’ delay after July 20, 1905, in the completion of

‘For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
L2150 Fed. xxxiii, 79 C. C. A. xxxiil.
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the steamship, and $200 per day for all delay thereafter, that it would
hold the boiler company for these stipulated damages if the com-
pletion of the steamship was delayed by a failure of the boiler com-
pany to deliver the boilers in the time specified in the contracts and
that with knowledge of and in view of these facts the boiler com-
pany made its agreements. By the first of these contracts the boiler
company agreed in January, 1905, to construct and deliver the two
boilers at the dock of the Engineering Works in Detroit on June 1,
1905, for $12,450. On June 17, 1905, the boilers were not completed,
and the boiler company was in financial difficulty when the parties
made a second contract that the boiler company transfer the title to
the materials which it had assembled for the boilers and to the incom-
plete boilers to the engineering works, that the engineering works
would pay for the materials and labor necessary to complete the boil-
ers on the request of the boiler company, ‘and would charge these pay-
ments against the purchase price thereof; that the boiler company
would provide everything except the labor and materials for the com-
pletion of the boilers, and would deliver them finished at the shipyard
of the engineering works in Defroit on or before July 15, 1905; and
that the engineering works on becoming dissatisfied with the progress
of the work or whenever it should become evident that the boilers
would not be completed by the time specified had the right to enter
the plant of the boiler company, to use that plant to finish the boilers;
and to charge the expenses of'their completion against the purchase
price. :

There was substantial evidence that the steamship was completed
ready for the boilers on September 23, 1905, and that the boilers were
"‘not delivered until November 23, 1905. On account of this delay, for
which it was claimed that the boiler company alone was responsible
and on account of other delays in completing the steamship, the en- -
gineering works was compelled to pay, and did pay, to the Cliffs
Tron Company, $13,300, and in this action it sought to recover of
the boiler company, among other things, $6,000 on account of this
delay. At the close of the trial, the court below denied a request
of the boiler company to instruct the jury that the engineering works
was not entitled to recover anything upon this claim for damages
for delay, and this denial is the subject of the most -serious complaint
of the trial of this case below.

Counsel contend that the provision of the contract of June 17,
1905, that the plaintiff below had the right to enter the plant of the
defendant, to use it to complete the boilers, and to charge the ex-
penses thereof against the purchase price whenever it became evident
that the defendant would fail to complete the contract on time, fur- -
nish the only measure of damages for any delay of the boiler com-
pany recoverable under this agreement. If the contract had never
been completed, and if the plaintiff was seeking in this action to
recover speculative damages measured by the difference between the
estimated cost of a completion that was never effected and the con-
tract price, this argument might be worthy of more serious consid-
eration. American Surety Company v. Woods, 105 Fed. 741, 106
Fed. 263, 45 C. C. A. 282; Hunt v. Oregon Pacific Railway Com-
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pany, 36 Fed. 481, 1 L. R. A. 842. But in the case in hand the boiler
company made an absolute covenant to complete and deliver the
boilers’on a certain day. With the requested aid of the engineering
works, it did complete and deliver them at a later day. Familiar rules
of law and definite facts measure the damages for this delay and
the fact that the plaintiff had an option, which it never exercised, to
take possession of the plant of the defendant and to complete the
work the boiler company had undertaken to do, did not deprive the
engineering works of its right to recover these legal damages. An
unexercised option to take possession of contract work and finish it
in case of delay does not deprive a contractee of his right to recover
damages for the delay in finishing it of a contractor who completes
it after the day specified for its completion.

In support of the denied instruction, counsel argue and cite author-
ities which to them seem to support their views to the effect that the
amount of $100 per day for the first 10 days’ delay and $200 per day
for delay thereafter, is so out of proportion to the price of the boil-
ers and to the profit of the boiler- company upon their construction
that it could not have been in the contemplation of the parties that
the boiler company should pay this amount unless it expressly agreed
to do so, or unless it contracted so to do impliedly by reason of no-
tice to it that it would be held liable for these damages, or unless
the whole transaction showed that the boiler company consented to
become liable therefor. The questions raised by these contentions
are not novel. They have been exhaustively considered and dis-
cussed, and have been repeatedly decided by this court. A recon-
sideration of them in the light of the authorities cited by counsel for
the boiler company has served but to confirm our opinion that these
are the rules of law applicable to this issue of the measure of dam-
ages:

(1) Those damages which are the natural and probable result of
a breach of a contract, those which the parties may reasonably an-
ticipate as the effect of the breach under the particular circumstan-
ces of the'case which are known to them when the contract is made,
and those only, may be recovered in an action upon a contract. Rock-
efeller v. Merritt, 22 C. C. A. 608, 617, 76 Fed. 909, 918, 35 I,. R.
A. 633, and cases there cited.

(®) In the absence of proof aliunde of knowledge by the de-
faulting party at the time the contract is made of special circumstan-
ces which make other damages the natural and probable effect of a
breach, such damages only as are implied by the contract itself, such
as would naturally flow from its breach in the usual course of things,
such as would reasonably be anticipated by the parties to such con-
tracts in the great multitude of such cases, and such damages only,
may be recovered. Drug Co. v. Byrd, 92 Fed. 290, 34 C. C. A. 351;
Railroad Co. v. Bucki, 16 C. C. A." 42, 46, 68 Fed. 864, 868; Hadley
v. Baxendale, 9 Exch. 341, 354, 356; Primrose v. Telegraph Co., 154
U. S. 1, 29, 14 Sup. Ct. 1098, 38 L. Ed. 883; The Ceres, 19 C. C.
A. 243, 72 Fed. 936, 943; Boyd v. Brown, 17 Pick. (Mass.) 453, 461;
Ingledew v. Railroad, 7 Gray (Mass.) 86, 91; Railway Co. v. Mud-
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ford, 48.Ark. 502, 3 S. W. 814, 816; Kempner v. Cohn, 47 Ark.
519, 527, 1 S. W. 869, 58 Am. Rep. 775.

(3) Proof of knowledge by the defaulting party at the time he
makes the contract of special circumstances which make damages
other than those implied by the contract, and naturally flowing from
it, the natural and probable effect of its breach, will warrant the
recovery thereof. Boutin v. Rudd, 27 C. C. A. 526, 82 Fed. 685;
Central Trust Co. v. Clark, 3¢ C. C. A. 354, 92 Fed. 293, 297; Ac-
cumulator Co. v. Dubuque Street Ry. Co., 12 C. C. A. 37, 64 Fed.
%0, 78; McDonald v. Kansas City Bolt & Nut Co., 79 C. C. A. 298,
149 Fed. 360, 365, 8 L. R. A. (N. S) 1110; Towa Mig. Co. v. B.
F. Sturtevant Co., 89 C. C. A. 346, 162 Fed. 560, 462, 18 L. R A,
(N. S) 575. ’

In the case last cited, the very question in-hand, the question whether
or not one who contracted to furnish machinery for a builder who
was, with knowledge of the contractor when he made his agreement,
liable to pay $25 per day for any delay in completing the building,
was liable to pay .these damages for such delay caused by his failure
to furnish the machinery at the stipulated time, was argued, consid-
ered, and decided, and in our opinion rightly decided in favor of the
builder. }

There was evidence in the case at bar for the consideration of the
jury to the effect that, before the contracts in suit were made, the
boiler company was notified that the engineering works was liable for
$100 per day for the first 10 days’ delay in the completion of the
steamship and for $200 per day for any delay thereafter, and that,
if by its failure to complete and deliver the boilers at the time fixed
by the latter contract it caused such a delay in the completion of the
steamshin, +.e engineering works would hold it liable for those dam-
ages. In the absence of evidence to the contrary, these damages appear
to have been moderate and reasonable. They were stipulated to be
the damages for the loss of the use. of a steamship worth $380,000,
and they do not appear to have had any of the attributes of a penalty.
The conclusion is that there was no error in the refusal of the court
to instruct the jury that the boiler company was not liable for that
portion of these damages which it caused the engineering works to
suffer. )

When the boilers were delivered at Detroit on November 23, 1905,
they had not been completed or tested. They were placed in the steam-
ship which was awaiting them, a trial trip was made, and it was then
found that the boilers were leaking, and that considerable work must
be done upon them before they would be fit for use in propelling
the ship in.the practical work of navigation. There was substantial
evidence that it was necessary to do this work while the boilers were
in the steamship, that it was so late in the season whey they were
received that it was necessary to lay up the ship for the winter in
order to carry on this work, and that the engineering works was com-
pelled to go to the expense of about $955.73 in laying up the ship and
to the expense of $8.74 for car fare of the men engaged in this work
and to repaint a portion of the ship in order to properly complete the
boilers. In the completion of this work it assisted the boiler company.,
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The latter company sent one of- its employés from Duluth to Detroit
to superintend and to labor at this work, which was finished about
February 10, 1906. S

Counsel insist that there was fatal error in the trial of this case,
in that the court submitted the plaintiff’s claim for these items to-
the jury when they were not pleaded and when they were too re-
mote and inconsequential to form the basis of legal injury., After
the verdict, the court below required the plaintiff to reduce, and it
did reduce, its judgment by the amount which it claimed for the re-
painting, so that the question concerning that item is no longer at
issue. Counsel for the plaintiff in error set forth in their brief a
copy, taken from their assignments of error, of certain specifications
of error upon which they say that they rely, and they add at the
end of some of them the pages of the record where the rulings they
question may be found while no pages are stated at the -end of others.
At a subsequent page in the brief, they present their point upon the
lack of pleading, and cite by number only 19 of these specifications
of error that they claim raise the questions of the submission of the
items here challenged to the jury. At the expense of considerable
time, we have examined each one of these 19 specifications by turning
back from the place where this point is made in the brief to the cop-
ied specifications in the earlier part of the brief, finding there the
numbers of the pages in .the record and then reading those pages
to ascertain how, when, and where this objection, on the ground that
these items were not pleaded, was made and ruled. We fail to find
in any page of the record so specified any objection to the admission
of the evidence of these items on the ground that they were not
pleaded. We do find, however. a statement in the specifications that
the court was requested to instruct the jury that they could allow the
plaintiff no item of damages not iricluded in those pléeaded in the
complaint, and also a statement that the court was requested to charge
the jury that there could be no recovery upon these items. But we
find no reference to any page of the record on which this or any other
-request found in these 19 specifications, or any exception to a re-
fusal to give any of them appears in the record and this record con-
tains 486 printed pages. It seems to us that this brief fails to com-
ply with rule 24 of this court which requires “a brief of the argu-
ment exhibiting a clear statement of the points of law or fact to be
. discussed with a reference to the pages of the record and the author-
. ities relied upon in support of each point.” The reference to the pages
of the record required where rulings on the trial are challenged
are to the pages where the rulings made and the exceptions taken
were recorded (Sipes v. Seymour, 76 Fed. 116, 118, 22 C. C. A. 90),
as well as to those where the assignment of the errors was recorded.
A reference to. 19 different specifications of error to present the point
that two items were submitted to the jury without pleading, imposing
upon the court the labor of hunting through the pages of the record
named at the end of each specification in vaifi for any. objection or
‘exception founded upon the point suggested, impresses the mind forci-
bly with the fact that this point was not deemed of very serious
import by the coungel presenting it. If earnest objection had been
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made when the evidence upon - these items was first presented that
they were not pleaded, the court might, and probably would, have
permitted the plaintiff to amend its complaint and to plead them,
and, if the judgment should now be reversed for this failure of
pleading and a new trial should be ordered, it is probable that the
court below would allow such an amendment before that trial could
be had. As counsel do not seem to have deemed this objection of
sufficient importance when they made their brief to hunt through this
record and clearly point out the place therein where the objection
upon this ground was made and an exception was taken to the
decision overruling it, this court declines to search it out, if it may
be found, and to reverse this judgment on account of it. Where
counsel for the plaintift in error considers a point they urge too trivial
to warrant them in finding and citing the specific place in the record
where it was presented and preserved by exception, the court will not
deem it of sufficient impertance to require it to search that place out.
Hoge v. Magnes, 85 Fed: 355, 358, 29 C. C. A. 564, and cases there
cited. :

Moreover, many of the 19 specifications which relate to the ad-
mission of evidence regarding these items, notably numbers 52, 54
and 62, which challenge the admission of exhibits C, C-1, C-2, C-3,
C-5, C=6, and C-7, present no suggestion of the character or the
substance of the evidence they contain, and thus fail to raise in this
court the question of their admissibility because the specifications
do not “quote the full substance of the evidence admitted or re-
jected” as required by rule 11. It is not intended to so interpret
this rule as to make it burdensome upon practitioners. It was not
necessary that counsel should have inserted in these specifications the
entire exhibits or any large part of them. A statement of the nature
or substance of the evidence they contained in two or three lines
would have been sufficient. But a mere reference to the exhibits
by their numbers gives the court no indication of the character of
the evidence and is a disregard of both the letter and the spirit of
the rule. For these reasons the trial of this case may not be, and
in our opinion ought not to be, set aside because the items of the
expense of laying up the steamship and of paying the car fare of
the laborers were not specifically pleaded.

Were these items so remote and inconsequential that they could
not form the basis of legal injury? If the boilers had not been com-
pleted until the spring of 1906, the damages for the delay in com-
pleting them at the rate of $200 a day would have run on by the
terms of the contract through the winter. There was substantial
evidence that the boilers could not be finished before the winter ar-
rived, and it was necessary to lay up the ship before that time in
order to protect it and to complete the work upon the boilers. The
expense of laying up the ship and of paying the car fare of the
laborers was much less than the stipulated damages for an extended
delay in the finishing of the boilers. It is an established fact, of
which the boiler company had full notice when it made its contracts,
that it is necessary to lay up a steamship on the Great Lakes when
it has -once been placed in the water before the freezing weather of
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winter comes. The necessity of laying up this ship for the purpose
of completing the boilers therein was the natural and necessary effect
of the boiler company’s delay in completing them, and in our opinion
the expenses thereof and the car fare of the laborers employed in
the work of laying up the ship to complete the boilers were not too
remote or inconsequential to form a basis for the recovery of damages
. for the delay.

Complaint is made that the court submitted to the jury evidence
that the plaintiff paid $1,000 for the carriage of the boilers from
Duluth to Detroit, $520 for marine insurance on them on their trip
down the lakes, $125 to the captain of the steamer Boyce which
carried the boilers to reimburse him for money he paid to the cap--
tain of another boat to induce him to vacate a slip at Duluth in or-
der to enable the boiler company to commence loading the boilers
earlier, $1,500 to the steamer Mary Boyce to induce her to wait
on her last trip down the lakes in the fall of 1905 until the boiler
company could load the boilers upon her, and $2,554.55, to complete
the boilers after they arrived at Detroit. But the boiler company
had contracted to finish these boilers and to deliver them at Detroit.
The engineering works and the boiler company were liable to pay
$200 per day -for delay in this completion and delivery, and a review
of the record convinces that there was substantial evidence that ail
these expenses were necessary, that they were the natural and proba-
ble effect of the boiler company’s disastrous delay, and that it was
the province of the jury to determine the questions whether or not.
the boiler company’s delay was the proximate cause of the payment
of these expenses by the engineering works, whether or not they were
necessary expenses to secure an early completion of the boilers and
what the amounts of these expenses were. T'here was no error in
the submission of the evidence upon these questions nor in the sub-
. mission of these issues to the jury.

The next alleged error is that the court granted the motion of
the plaintiff to strike out a portion of the answer of the boiler com-
pany wherein it pleaded excuses for its delay in the construction
of the boilers prior to June 17, 1905, the date of the second contract.
But the second contract was in writing. It was concise in expression
and clear in meaning, and by its terms it fixed the measure of the
boiler company’s obligation at the completion and delivery of the
boilers at Detroit on July 15, 1905. All previous oral negotiations
for the construction and delivery of these boilers were merged in
this agreement, and all previous delays and damages were thereby
waived cor released so that the excuses for. these earlier delays set
forth in the strickén portion of the answer were immaterial, and
were rightly removed from it by the order of the court.

The sixth point in the brief of counsel for the boiler company is
that the construction of this contract of June 17, 1905, and the entire
theory on which this case was tried below, were fundamentally
wrong, that the true effect of that agreement was to make the boiler
company the agent of the engineering works to finish the boilers,
that its only obligation was to furnish its shop, tools, and superin-
tendence, for which it was to receive the difference between the
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cost of the boilers and their price, $12,450, if the cost was less than
that sum, while it was to receive nothing if the cost was more than
that sum. It is assigned as error that the court below sustained
a demurrer to two counterclaims of the defendant founded on this
theory and excluded evidence in support of them—one for materials
and the other for labor furnished by the boiler company in the
manufacture of the boilers. Let us consider the situation and cir-
cumstances of the parties at the time they made this June agree-
ment and the provisions of that contract, and see if its true meaning
can be that the engineering works thereby made the boiler com-
pany its agent to complete these boilers. The boiler company was
bound under the contract of January, 1905, to finish these boilers and
to deliver them at Detroit on June 1, 19035, for $12,450. It had assem-
bled a large part of the materials for and had commenced the construc-
tion of them, but it had not advanced far toward their completion when
this second agreement was made., It was then in financial difficulty,
and feared suits by its creditors and the seizure of these materials and
the incomplete boilers by some process of the court. In this.state of
facts, it made this written contract with the engineering works in which
the foregoing facts were recited and which contain these terms: The
boiler company conveyed the boilers and the materials to the engi-
neering works. It agreed to furnish everything except the labor and
materials for the completion of the boilers and to superintend and
push the work thereon to completion in accordance with the specifica-
tions of the.January contract, except that the boilers were to be de-
livered complete at Detroit on or before July 15, 1905, instead of on
June 1, 1905, and that the engineering works might take and use
its plant and tools to finish them in case of unreasonable delay. The
engineering works agreed to pay for the materials necessary to
finish the boilers and to pay for such of the labor thereon as the
boiler company should request it to pay for and after the boilers
passed inspection to pay to the boiler company the difference between
- the amounts the engineering works expended for labor and ma-
terials and the contract price of the boilers. It agreed to pay for
this labor and materials directly to the parties furnishing it, or that
these payments might be made by the boiler company as its agent,
and proper vouchers taken and immediately turned over to it. The
contract contained a stipulation that the January agreement should
be modified thereby, and it contained no other provisions material to
the question under discussion. As the contract expressly made the
boiler company the agent of the engineering works in the single in-
stance of its payment for materials and labor, this provision, under
the familiar rule that the expression of one excludes another, forbids
the implication that it was its agent in any other respect. The pro-
vision of the contract that the engineering works should pay to the
boiler company in addition to the cost of the materials and the
labor the difference between that cost and the purchase price of the
boilers is inconsistent with the-theory that the contract of purchase
was avoided and the relation of agency established, and, when the
two contracts are read together and all the parts of each are given
due consideration, as they must be to ascertain the true meaning
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of the parties in the later one, the conclusion is irresistible that their
iritent and meaning was that the boiler company agreed to complete
and deliver the boilers at Detroit by July 15, 1905, and the engineering
works contracted to pay for them by paying for the materials and
labor and then paying to the boiler company the difference between
the amount of -those payments and the purchase price. This was the
construction of this agreement upon which the court below tried the
case, sustained the demurrer to the counterclaims and excluded the
evidence in support of them, and there was no error in that interpre-
tation or in those rulings.

Counsel argue that the court erred because it admitted in evidence
exhibits C, C-1, C-2, C-3, C—4, C-5, C-6, and C-7, and they cite
specifications 52, 54, 58, and 62 of their assignment of errors as the
basis of their contention. These specifications are defective, but
we have examined the exhibits which are itemized statements of
the plaintiff’s claims and the evidence concerning them and are of
the opinion that there was no error in their admission because many,
if not all, of the items they contain were- verified by witnesses who
personally knew that the work. there specified was done, who knew
its value and who testified to the effect that they saw it done by .
the engineering works, that it was necessary in order to properly
complete the boilers, that it was of the value or of the cost stated
in these exhibits, and that at the time it was done they checked these
items over on these exhibits and found them to be correct. The ob-
_ jection here urged to the exhibits is that they were not.the books of
account of the engineering works so verified as to be admissible as
such under the Minnesota statute. Let that fact be admitted, nev-
ertheless, one who knew that items of labor or service written out
on a list were actually rendered, who knew their cost or value and
who checked them on the list at the time they were rendered and
found them to be correctly listed might lawtully testify to those
facts and thereby make the list admissible in evidence for the con-
sideration of the jury, although the items were -never entered upon
any books of account. In that way these exhibits, at least to the
extent of the items so verified, were rendered admissible in evidence,
and it would have been prejudicial error to have excluded them.
It is said that the court erred because it refused to grant the re-
quest of the defendant below to instruct the jury that they could
not allow the plaintiff any recovery on account of an item of $600Q
attorney’s fees set forth in the complaint. But there is no reference
in the brief to the place where this request and the exception to its
refusal may be found in the record, there was no substantial evidence
in support of this item of $600, and an examination of the record
satisfies beyond doubt that no prejudice could have resulted from the
failure to grant the request.

Counsel for the plaintiff in error have presented 107 specifica-
tions in their assignment. All those tpon which they assert reliance
in their brief or argument have been examined and considered and
those of substantial importance have been discussed. This discus-
sion and the decision of the questions treated therein have disposed
of many minor questions presented by specifications not quoted, and
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the conclusion is that the record discloses the fact beyond doubt
that there was no prejudicial error in the trial of this case below,
and that the judgment there rendered must be affirmed.

OHIO COUNTY, KY., v. BAIRD
(Circuit Court of Appeals, Sixth Circuit. July 13, 1910.)
No. 2;083.

1. CounTIES (§ 171*)—NOTES—DEFENSES—WANT OF (CONSIDERATION.

A Tnote purporting to be signed by a county fiscal court may be de-
fended against for want of consideration, whether it was to take the
place of a note paid or for claims against the county not allowed by the
proper authority.

[Ed. Note.—For other cases, see Counties, Dec. Dig. § 171.*]

2. CouNTIES (§ 50%)—F1sCcAL COURTS—POWERS—DELEGATION.

Under St. Ky. 1894, § 1834, vesting the corporate powers of counties
in the fiscal courts, a power from a court to two of its members to as-
certain the amounts of claims held against a county by plaintiff, and to
settle with him, was an invalid attempt to delegate power involving the
exercise of discretion contided to the court; in the absence of proof of the
origin and nature of the claims.

[Eg. Note.—For other cases, see Counties, Cent. Dig. § 61; Dec. Dig.
§ 50.%]

3. EVIDENCE (§ 178*)—SECONDARY BVIDENCE—LOST CLAIMS.

On proof of loss of claims against a county, secondary evidence is ad
missible in a suit to recover on them.

[Ed. Note—For other cases, see Evidence, Cent. Dig. §§ 580-594; Dec.
Dig. § 178.*]

‘In Error to the Circuit Court of the United States for the Western
District of Kentucky.

Action by A. B. Baird against Ohio County, Ky. Judgment for
plaintiff, and defendant brings error. Reversed, and new trial
awarded.

Ernest Woodward, for plaintiff in error.
R. W. Slach, for defendant in error.

Before WARRINGTON and KNAPPEN, Circuit Judges, and
McCALL, District Judge.

WARRINGTON, Circuit Judge. Baird, a citizen and resident of
Oklahoma, recovered judgment in the court below against the county
of Ohio, Ky., on the following instrument:

“On or before the first day of August, 1894, the Ohio county fiscal court
and Ohio county promises to pay to the order of A. B. Baird at the Beaver
Dam Deposit Bank five thousand eight hundred and ninety-two dollars and
forty-three cents ($5,892.43), out of the first of the county levy of 1894, col-
lected by the sheriff of said county as per order of said court made at its
January, 1904, term. Ohio County Fiscal Court; and

“Ohio County Court,
“By Jno. . Morton, G. W. Martin.”

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
181 F.—4

’
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The parties stipulated that the issues of fact might be tried and
determined by the court without the intervention of a jury. The
court stated its findings of fact and conclusions of law separately;
and the present pr oceedmo' in error was brought to reverse the judg-
ment.

The controlling issue is whether the county ever received any con-
sideration for the note. By the second paragraph of the original pe-
tition it was alleged that the county was indebted to Baird on “account
of claims and interest, which he held against said county” exceeding
$11,000, and that on the 6th day of January, 1894, at a regular term
of the ﬁscal court of the county, the court made an order appomtmg
two commissioners to settle with plaintiff and execute a note of the
county and court for the sum ascertained and payable as stated in the
note. A demurrer was sustained to this portion of the petition, on
the ground that it did not state that the indebtedness “arose from the
construction, repair or maintenance of some one or more of the util-
ities” of the county which were within the jurisdiction and control
of the fiscal court. An amendment was filed, stating that prior to
January 6, 1894, the fiscal court had employed persons to make re-
pairs upon property in and belonging to the county, to wit:

“The jail, courthouse, and poorhouse building, and to build and repair
bridges and do work upon the public reads in said county and to care for and
maintain the sick paupers therein, and agreed to pay said persons therefor
a sum exceeding $11,000, and prior to said date had made various and numer-
ous orders for payment to them of said sums all of which orders and vouch-

ers therefor had been duly assigned, transferred, and delivered to this plain-
tiff prior to said date.”

By the answer it is denied that on January 6, 1894, the county was
indebted to Baird in the sum alleged or in any other sum “in excess
of $5,580.85.” The allegatlons of the amendment to the petition just
'stated are denied, and it is denied that Baird delivered to the commis-
sioners any vouchers or evidences of indebtedness in excess of $5,-
580.85. It is admitted by the answer that plaintiff held claims amount-
- ing to the sum last mentioned, and that'two commissioners to whom
they had been referred delivered to plaintiff a note of the Ohio county
fiscal court, signed by the commissioners, for the sum stated, with
interest from January 10, 1894, until paid, and that plaintiff accepted
the note in full settlement of all claims against the county.

The note sued on differs in form from the one thus admitted in that
the latter bore date of execution, and was for a less amount. There
is conflict in the testimony concerning these two notes, the county
claiming that the total indebtedness equaled only the face of the note
admltted and that the note sued on was given in lieu of the first one
in consequence of certain false and fraudulent representations made
to the commissioners by plaintiff to the effect that the first note was
irregular and informal and not capable of being negotiated or dis-
counted ; that the second note was drawn so as to include the inter-
est from the date of the first note until the day fixed for payment of
the second, August 1, 1894, or $5,892.43; that plaintiff promised to
surrender the original note but failed to do so, representing to the
fiscal court later that the first note had been lost or destroyed; and,
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further, that plaintiff in fact discounted the first note and so obtained
the only money that was due to him from the county, and the county
subsequently paid that note in full. The suit on the note in issue was
not commenced for more than 13 years after maturity, and much is
said in explanation of this delay. The court below found against the
county on the question of fraud.

It must be conceded that the county by its answer, as we under-
stand it, places itself in the anomalous position of having paid the
very note that it alleges was to have been surrendered in lieu of the
note in suit. The note which was admittedly paid does not appear
to have been offered in evidence. But since it is undisputed that two
notes were delivered as before pointed out, and that Baird received
in money the face value less discount of the note subsequently paid
by the county, it is clear that the note in suit is open to the defense
of want of consideration, no matter whether it was to take the place
of the note paid or was given for claims made against the county, and
not sanctioned by any agency competent to commit the county for
their allowance or payment. .

So far as we shall consider the defense of want of consideration,
the test will be found in the state of proof as to the nature and his-
tory of the claims against the county, which it is alleged Baird sur-
rendered. Apparently it was as necessary to require proof in sup-
port of the averments of the amendment to the petition concerning
these claims, as it was to sustain the demurrer to the original petition
for lack of such averments; for a copy of the note was set out and
averment of its execution and delivery was made in the petition. In
referring to those claims in the opinion below, which was handed
down with the findings of fact, it was said:

“Phe plaintiff introduced no direct testimony thereon, and it is objected

that there'is such a failure of proof as must result in a judgment for the
defendants.” o

And the most that is claimed on behalf of plaintiff in this regard
is that he testified:

“Q. State to the court the amount of the claims which you held against
Ohio county at the date of the-execution of this note? A. The claims and
interest amounted to something over $11,000, and those cluims were care-
fully gone over by the committee that settled with me, and received and ex-
ecuted those notes at one and the same time.”

Manifestly this does not tend to show either the nature of the
claims or whether they originated in any order of the fiscal court.

As we understand the opinion, the court based its findings touch-
ing the character and sufficiency of the claims upon “presumptions
arising from the other testimony.” The other testimony is alluded
to in this way:

“First, that the properly authorized agents of the county executed a note
for the amount sued on; second, that such action, especially at this late day,
should be presumed to haveebeen proper and to have been based upon the as-
certainment of all the facts necessary to warrant that action; and, third,

that in January, 1894, the claims were surrendered to the defendant in lieu
of the notes the county then executed. * * *7
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. Now, one of the important questions of law urged in this court
is whether the note was executed by “properly authorized agents”;
and one of the vital issues of fact in the court below was whether
claims in excess of the amount of the first note were in truth sur-
rendered and above all what kinds of claims were comprised in the
alleged excess. Turning to the only order made by the fiscal court
which purports to have authorized settlement to be made with Baird,
it appears that at a regular term of the court held January 6, 1894,
in the courthouse at Hartford, there were present John P. Morton,
Judge, and the following magistrates: Awtry, Boling, Bennett, El-
lis, Myers, Martin, McKinley, Render, Turner, Stevens, and Wood-
ward; and it was—

“Ordered that Judge John P. Morton and Esquire Geo. Martin, be, and they
are, appointed commissioners to settle with A. B. Baird the claims held by him
against Ohio county. They will ascertain the amount of said claims and ex-
ecute a note of the county and court therefore, payable at the Beaver Dam
Deposit Bank on or before August 1, 1894, out of the first money collected
of the county levy for the year 1894. Said commissioners will include in said
note all the claims of said Baird and the interest thereon. The sheriff of Ohio
county is ordered and directed to pay said note with the first of the 1894
county levy collected by him.”

It is not claimed that any report of what was done under the or-
der was ever made to the court, except an oral one to the effect that
the Beaver Dam Deposit Bank would not take the note Baird had
first received. The only perceivable relation that this report had to
the claims, assuming that it was made, was to limit their amount to
the face of the first note, not to disclose their character. Hence no
question of adoption or ratification by the court can arise. Are the
acts of the fiscal court and of its two commissioners as indicated by
the present record entitled to the presumptions indulged by the learned
trial court? Must it be presumed that claims which had been sanc-
tioned by the court so as to bind the county were surrendered for the .
note in suit? The answer to these questions must depend upon the
statutory power of the fiscal court and the nature of the power at-
tempted to be delegated.

Section 1834, Ky. St. (Ed. 1894, Barb. & Car.) p. 688, enacts:

“Unless otherwise provided by law the corporate powers of the several
counties shall be exercised by the fiscal courts thereof respectively.”

Section 1837 requires not less than a majority of the members to
constitute a quorum for the transaction of business, and provides
that no proposition “shall be adopted unless by the concurrence of at
least a majority of the court present.” Section 1839 confers power
on the fiscal courts to levy certain taxes, and section 1840 is as fol-
lows: ‘

“The fiscal court shall have jurisdiction to appropriate county funds au-
thorized by law to be appropriated; to erect and keep in repair necessary
public buildings, secure a sufficient jail and a comfortable and convenient
place for holding court at the county seat; to erect and keep in repair bridges
and other structures and superintend the same;,to regulate and control the
fiscal affairs and property of the county; make provision for the mainte-
nance of the poor, and provide a poor house and farm, and provide for the
good condition of the highways in the county, and to ‘execute all of its orders
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consistent with the law, and within its jurisdiction, and shall have jurisdic-
tion of all such other matters relating to the levying of taxes as is by any
special act now conferred on the county court or court of levy and claims.”

Section 1842 provides for records of meetings and for reading and
signing them. Section 1843 provides that:

“No minute or order of the fiscal court shall be valid until the same be
signed as aforesaid, nor unless the record shows by whom the court was held.”

It is plain that these courts are official bodies of special and limited
statutory powers and jurisdiction. Our attention has not been called
to any statute which purports to authorize such a courtto issue prom-
issory notes. It is true that those courts are empowered to refund
certain previously authorized debts; for instance, by section 1852 the
court may call in certain outstanding county bonds and issue and
substitute therefor new bonds of the county; also by section 1857
the court may issue bonds to fund certain county debts contracted in
the building, repair, etc,, of a courthouse, jail, or other public build-
ing, bridges, or turnpikes. But it is to be observed in the first place
of all of these enactments that they confer power on the fiscal courts,
and in the second place that the powers so conferred are discretion-
ary and seemingly are to be exercised by the courts themselves. Fur-
ther, the very mode and limitations prescribed for the issue and sale
(sections 1855-1857) of these securities negative any idea of express
authority in any such court to issue promissory notes like the one in
question to holders of claims against the county and in settlement
thereof.

The Court of Appeals of Kentucky holds that the fiscal courts shall
exercise their powers strictly in accordance with the statutes, and that
persons dealing with them must at their peril take notice of the law
of their creation. Ilustrative of this rule is the decision in Perry
County v. Engle, 116 Ky. 594, 598, 76 S. W. 382, 383:

“All persons must take notice that a county can contract only in the man-
ner and by the person and for the purposes expressly provided by the statute.”

See, also, Danville, etc., T'. R. Co. v. Lincoln Co. Fiscal Court, 77
S. W. 379, 25 Ky. Law Rep. (pt. 2) 1162; Crittenden County Court
v. Shanks, 88 Ky. 475, 478, 11 S. W. 468. In Claiborne County v.
Brooks, 111 U. S. 400, 406, 4 Sup. Ct. 489, 491, 28 L. Ed. 470, Justice
Bradley ‘had occasion to pass upon a doctrine announced in the court
below-in the trial of that case that “the power of a county to erect
a courthouse involves and implies the power to contract for its erec-
tion, -and the power to contract involves and implies the power to ex-
ecute notes, bonds and other commercial paper as evidence or secu-
rity for the contract,” and to say:

“We cannot concur in this view. The erection of courthouses, jails, and
bridges is amongst the ordinary political or administrative duties of all coun-
ties; and from the doctrine of the charge it would necessarily follow that all
counties have the incidental power, without any express legislative author-
ity, to issue bonds, notes, and other commercial paper in payment of county
debts and charges; and, if they have this power, then such obligations is-
sued By the county aut.homties and passing into the hands of bona fide holders

would preclude the county fromv showing that they were issued improperly,
or without consideration, or for a debt already paid; and it would then be
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in the power of such authorities to utter any amount of such paper, and to
fasten irretrievable burdens upon the county without any benefit received.
Our opinion is that mere political bodies, constituted as counties are, for the
purpose of local police and administration, and having the power of levying
taxes to defray all public charges created, whether they are or are not for-
mally invested with corporate capacity, have no power or authority to make
_and utter commercial paper of any kind, unless such power is expressly con-
ferred upon them by law, or clearly implied from such other power expressly
given, which cannot be fairly exercised without it.”

Notwithstanding this clear expression of the settled law, it might
be conceded for the purposes of this case that the fiscal court could
itself have issued or provided in the manner stated in its order for the
issue of this particular note, in case it were proved that the note was
issued as evidence of pre-existing and outstanding debts of the county
to that amount, which had been considered and approved by the
court. Indeed, it might be assumed that recovery could be had on
such acts of the court. But this simply accentuates the necessity
for independent proof. It does more; it affects the presumptive or
probative weight of the instrument in dispute. It is not the case of
a promissory note issued in the exercise of explicit power; but still
we should not as at present advised (without regard to the question
made touching the form of the instrument) be inclined to hold that a
mere substitution of evidence of a just and valid debt should require
the formality. of a new suit based on the original evidence of the
debt. "

Furthermore, the nature of the power ‘attempted to be delegated
. by the order of the fiscal court affords another test of the weight of
presumption “touching the acts of the commissioners. The power
was as before stated to “settle with A. B. Baird the claims held by
him against Ohio county,” and to “ascertain the amount of said
claims,” and “include in said note all the claims * * * and the
interest thereon.” Neither the character of claims nor terms of set-
tlement seem to have concerned the court. It was not stated that
the claims held were claims that the court had ever remotely sanc-
tioned. All questions relating to the legal sufficiency of .the claims
and the reasonable worth of the labor or materials they purported to
represent were questions clearly within the scope of the power as del-
.egated. Such latitude of authority would seem plainly to.involve the
.exercise of corporate powers of the county and through an agency
not designated by any statute of which we are advised.

" It follows that, on the face of the order and in the absence of proof
.of the origin and nature of the claims, there was a futile attempt made
o delegate power involving the exercise of discretion and judgment
.confided to the court itself. City of Bowling Green v. Gaines, 123
Ky. 562, 566, 96 S. W. 852; Birdsall v. Clark, 73 N. Y. 73, 76, 29
Am. Rep. 105; State, Danforth Bros. v. City of Paterson, 34 N. J.
Law, 163, 168; Neill v. Gates, 152 Mo. 585, 594, 54 S. W. 460; Jew-
ell Belting Co. v. Village of Bertha, 91 Minn. 9, 11, 97 WN. W. 424;
Continental Const. Co. v. City of Altoona, 92 Fed. (3rd Circuit) 822,
85 C. C. A. 27; Blair v. City of Waco, 75 Fed. (5th Circuit) 800,
21 C. C. A. 517; 1 Dill. Mun. Corp. (4th Ed.) § 96; Cooley, Const.
Lim. (6th Ed.) p. 248; and in State ex rel. Traders’ Nat. Bank v.
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Winter, 15 Wash. 407, 409, 412, 46 Pac. 644, may be found an ilius-
tration of a distinction to be observed in the present case between
an ordinance or order in which the discretion of the ordaining body
"is exercised and only a ministerial function delegated, and an order
" like the one under discussion. '

We are not.convinced that the circumstances attending the delay
in commencing the action on the note in suit augment the evidential
character of the instrument or of the official acts upon which its ex-
ecution was based. Especially is this so in view of the testimony of
the only surviving officer who signed the note, and of the surviving
members of the court who were in office at the date of the order. Nor
do we appreciate the legal hardship said to be cast upon plaintiff
through the apparent loss of the claims, since appropriate secondary
evidence would in that event be admissible. We do not pass upon fur-
ther assignments of error.

The judgment must be reversed and a new trial awarded, with costs.

ELLSWORTH v. LYONS.
(Circult Court of Appeals, Sixth Circuit. July 13, 1910.)
No. 2,017,

1. BANKRUPTCY (§ 467*)—REFEREE’'S FINDINGS—CONCLUSIVENESS.
The finding of a referee in bankruptcy that bankrupt was solvent at
a particular time will be accepted on appeal.
[Ed. Note.——For other cases, see Bankruptcy, Dec. Dig. § 467.*
Appeal and review in bankruptcy cases, see note to In re Eggert, 43
C C. A 9]

2. CORPORATIONS (§ 345%)— RIcHT TO PREFER CREDITORS.

A corporation can secure one class of stockholders over another.

[Ed. Note.—Tor other cases, see Corporations, Cent. Dig. §§ 2170-2175:
Dec. Dig. § 545.%]

3. CoRPORATIONS (§ 545*)—CONTRACTS WITH STOCKHOLDERS—VALIDITY.

In the absence of express statutory authority therefor, a contract be-
tween a corporation and a stockholder, by which the latter is to receive
the par value or any part of his stock before all corporate debts are paid,
is contrary to public policy, and void.

[Bd. Note—For other cases, see Corporations, Cent. Dig. §§ 2170-2175;
Dec. Dig. § 545.%] .

4. CorRPORATIONS (§ 156*)—PREFERRED STOCKHOLDERS—DIVIDENDS—SOURCE.
Under Comp. Laws, Mich. 1897, § 7073, providing for the payment of
dividends on preferred before common stock, they are payable only from
net earnings.
[Ed. Note—For other cases, see Corporations, Cent. Dig. §§ 581-583,
536-603; Dec. Dig. § 156.%]
5. CORPORATIONS (§ 156*)—PREFERRED STOCKHOLDERS—NATURE OF RIGHTS.
A holder of preferred stock under Comp. Laws, Mich. 1897, § 7073, is
a stockholder, and not a creditor.
[Bd. Note—For other cases, see Corporations, Cent. Dig. §§ 581-583,
596-603; Dec. Dig. § 156.*]

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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8. CorPORATIONS (§ 545%*)—PREFERRED STOCK—VALIDITY OF SECURITY.

A corporation cannot as against its creditors secure the retirement of
preferred stock issued under Comp. Laws, Mich. 1897, § 7073, by appro-
priating assets otherwise available to creditors, as by carrying an insur-
ance policy out of the corporate assets, though creditors did not extend
credit on the faith of the policy being a corporate asset.

[Ed. Note—For other cases, see Corporations, Cent. Dig. §§ 2170-2175;
Dec. Dig. § 545.%] ’

Appeal from the District Court of the United States for the Eastern
District of Michigan, i

In the matter of the Lansing Veneered Door Company, bankrupt.
From an order of the District Court reversing an order of the, referee
directing certain payment, John E. Ellsworth appeals adversely to T.
Rogers Lyons, trustee of the estate, Order affirmed.

B. B. Selling, for appellant,
W. C. Brown, for appellee.

Before WARRINGTON and KNAPPEN, Circuit Judges, and
. SANFORD, District Judge.

KNAPPEN, Circuit Judge. The appellant, on behalf of himself
and other holders of preferred stock of the Lansing Veneered Door
Company (hereafter referred to as the “Door Company”), petitioned the
referee for an order directing the payment to him and such other
stockholders of the proceeds of a certain policy of insurance upon the
life of Charles Broas, taken out by the bankrupt company for the pur-
pose of securing the paymient of the dividends upon said preferred
.stock and the ultimate redemption of the same at par. The referee
granted the petition. The District Court, upon review of the referee’s
order, reversed the same and dismissed the petition. The important
facts are these: o

The Door Company was originally incorporated in 1896. It had
then no preferred stock. In 1902 its capital stock was increased to
$50,000; $30,000 being common and $20,000 preferred. This action
was taken under the provisions of section 7073 of the Compiled Laws
of Michigan hereafter referred to. 'The full $20,000 of preferred stock
was subscribed by Charles Broas, secretary of the company, who had
charge of the floating of the same. Section 1 of article 4 of the com-
pany’s by-laws provides that: '

“Three thousand shares shall be known as common stock, fully paid and
non-assessable, with power of voting at stockholders’ meeting, one vote for
each share. Two thousand shares shall be known as preferred stock, draw-
ing six per cent. interest, payable semiannually, and redeemable in nineteen
hundred and twelve.”

Sections 2 and 3 are as follows:

“Sec. 2. The preferred stock shall be retired in full at par on the first day
of June, 1912. For the purpose of providing a fund for the redemption and
retirement of said preferred stock there has been placed upon the life of
Charles Broas, secretary, treasurer and general manager, twenty thousand
dollars ($20,000) of life insurance in the Mutual Benefit Insurance Company
of Newark, N. J. Said insurance is taken on the ten year endowment plan
and the full amount is payable directly to this company on the death of the

. *For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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insured, or at the expiration of ten years should the insured be then living.

“Sec. 3. After providing for the payment of dividends on the preferred
stock and before any dividends shall be declared or paid upon the common
stock there shall be set aside from the net earnings of the business of the
.company each year and paid to the Mutual Benefit Insurance Company of’
Newark, N. J., at the time when such premium becomes due a sum sufficient to-
pay such premiums, less the dividend paid on such policy. The moneys re-
ceived ($20,000) by this company at the expiration of the endowment period,
or by the death of the insured, shall be used for no other purpose whatsoever
than the retirement of the preferred stock. It being specially provided that
in case of the death of the insured the moneys due ($20,000) shall be used only
for the purchase of preferred stock at par.” R

Section 4 provides that whenever the surplus in the hands of the
company exceeds the amount necessary to pay the next year’s premium
on the insurance policy, together with the amount required to meet:
interest on the preferred stock for the next two years, “such surplus.
and such surplus only may be used in the payment of dividends on
the common stock, or may, by a two-thirds vote of the owners of the
common stock, be used in the purchase of preferred stock.”

Section 5 requires the by-laws referred to, together with sectiomn
7073 of the Michigan statutes above mentioned, conferring authority
for the issue of preferred stock, to be printed upon the certificates.
thereof, and forbids amendment or repeal of the by-laws without the
consent of all the holders of preferred stock and of two-thirds of the
holders of common stock. The by-laws, together with the statute re-
ferred to, were in fact printed upon the certificates of stock when
issued, to which were attached semiannual coupons representing divi--
dends for the 10-year period commencing October 1, 1902, each cou-
pon containing this recital: “The same being six months’ dividends
on $500.00 preferred stock.” The 10-year endowment policy was in
fact taken out as contemplated, and the holders of preferred stock
purchased the same in reliance thereon as security for such prefer-
red holdings. Previous to February 18, 1904, the company paid in
cash, out of its assets, premiums amounting to $4,408.89. After that
date it paid only the sum of $22.49, which was interest due on a
deferred payment maturing February 18, 1904. Later premiums were
met through loans upon the policy. Proceedings in bankruptcy were
begun against the company August 18, 1906. On November 23, 1906,
the trustee in bankruptcy surrendered the policy to the insurance com-
pany, receiving therefor $2,310.71, as its surrender value. The referee
concluded, apparently with considerable difficulty, that the company
was solvent upon February 18, 1904, without taking into account the
insurance policy. He also found that the Door Company had no cred-
itors at the time of the adjudication in bankruptcy or at the time of the
filing of the petition therein, who were such upon February 18, 1904,
‘and that there was no evidence that any credit was extended by any
creditor of the company “upon the basis or supposition that the said
life insurance policy was an asset of said corporation for the payment
of its debts.” It also appeared that a further issue of preferred stock
was made in 1906. This fact, however, does not become material in
the view we take of the case.

The sole question presented is whether, as against the creditors of
an insolvent manufacturing corporation organized under the laws of



58 181 FEDERAL REPORTER.

Michigan, the preference attempted to be given stockholders of the
character in question can -be sustained as to assets set apart while the
company is still solvent for the security of said holdings, but still held
by the company under an attempted trust in favor of such holders.
We say this because, in the first place, we must accept the conclusion
of the referee that the company was solvent when the insurance prem-
iums in question were paid. In the next place, no question of the law-
fulness of the payment of the dividends actually paid is here involved,
but only of the application of funds now on hand to the ultimate re-
demption of the preferred holdings. Moreover, the fund representing
the proceeds of insurance was actually paid from the assets of the
company, thus reducing to that extent the amount available to cred-
itors and rendering it immaterial whether paid from earnings of the
company or not. And, finally, the title to the securities representing
the fund so paid from the assets of the company was still held by the
latter at the time bankruptcy intervened. That the terms of the by-
laws and stock certificates are intended to create the preference claim-
ed is clear. The important question is whether the company had pow-
er to give such preference. The law is well settled that a corpora-
tion may lawfully give security to one class of stockholders over an-
other class. Warren v, King, 108 U. S. 389, 2 Sup. Ct. 789, 27 L.
Ed. 769; Hamlin v. Toledo, St. L. & K. C. R. Co. (6th Circuit) 78
Fed. 664, 670, 24 C. C. A. 271, 36 L. R. A. 826; Continental Trust
Co. v. Toledo, St. I. & K. C. R. Co. (C. C,, N. D. Ohio) 86 Fed. 929,
949 ; Toledo, St. L. & K. C. R. Co. v. Continental Trust Co. (6th Cir-
cuit) 95 Fed. 497, 531, 36 C. C. A. 155. It is equally well settled that a
contract between a corporation and a stockholder by which the latter is
to receive the par value or any part of his stock before all corporate
debts are paid is contrary to public policy, and void. Warren v. King,
108 U. S. 389, 396, 2 Sup. Ct. 789, 27 L. Ed. 769; Hamlin v. Toledo,
St. L. & K. C. R. Co. (6th Circuit) 78 Fed. 664, 670, 671-672, 24 C. C.
A. 271, 36 L. R. A, 826; Guaranty Trust Co. v. Galveston City R. R.
Co. (5th Circuit) 107 Fed. 311, 46 C. C. A. 305 ; American Steel & Wire
Co. v. Eddy, 130 Mich. 266, 269, 89 N. W. 952; s. c. 138 Mich. 403,
407—410, 101 N. W. 578; Clark v. E. C. Clark Machine Co., 151 Mich.
416, 424, 115 N. W. 416; Cook on Stocks and Stockholders (3d Ed.) §
71, ‘

_ Appellant contends that the holders of this so-called preferred stock
were not in reality stockholders at all, but were essentially creditors,
and that the corporation could lawfully secure to them the repayment
of loaris made as such. - It may be conceded that if the preferred hold-
ers in question were in reality creditors purely, and not stockholders,
it was competent to secure the repayment of the money so advanced.
The status of these holders must be determined largely by reference
to the statute creating that status.

Section 7073 of the Michigan Compiled Laws of 1897 (which was
added in 1893 by way of amendment to the general act providing for
the incorporation of manufacturing companies, and under which the
amendment of the articles of association of the Door Company and the
issue of the preferred interests in question were had) confers power
upon such manufacturing company “to create and issue certificates for
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two -kinds of stock, viz.: General or common stock, and preferred
stock, which preferred stock shall at no time exceed two-thirds of the
actual capital paid in, and shall be subject to redemption at parat a
certain time to be fixed by the by-laws of said corporation, and to be
expressed in the certificates therefor.” It is further provided that:

“The holder of such preferred stock shall be entitled to a fixed dividend,
payable quarterly, half-yearly or yearly, which said dividend shall be cumu-
lative, payable at the time expressed in said certificate, not to exceed eight
per cent. per annum, before any dividend shall be set apart or paid on the
common stock.” ’ )

Tt is further provided that:

“In no event shall the holder of such preferred stock be individually or
personally liable for the debts or other liabilities of said corporation, except-
ing debts for labor.”

It is further provided that both preferred and common stockholders
shall participate in the election of the board of directors except when
otherwise provided in the articles of association, with the express re-
quirement, however, of such participation by the preferred stockhold--
ers whenever the common stock shall be impaired to the extent of 10
per cent. thereof or whenever any dividend due on the preferred stock
shall remain unpaid for 60 days. The statute contains this further
express provision:

“If for any reason said corporation shall cease business or hecome insolv-
ent, then after the payment of all liabilities and debts, the remainder of the
assets of said corporation shall be applied, first in payment in full of all
preferred stock and .then unpaid dividends due thereon, and the balance
divided pro rata, share and share alike, among the holders of the common
stock.”

It is thus seen, first, that holders of the class here in question are
throughout the statute treated as stockholders and not as creditors; sec-
ond, that such preferred stock is not entitled to be withdrawn by the
holder, but is only “subject to redemption,” the provision in the by-laws
for such right of withdrawal being thus without statutory authority;
third, the return upon the stock is characterized as dividends and not
as interest, and, while this dividend is not in terms payable only from
- the net earnings, such is its legal effect (Lockhart v. Van Alstyne, 31
Mich. 75, 18 Am. Rep. 156; Warren v, King, supra; Hamlin v, To-
ledo, St. I. & K. C. R. Co,, supra); fourth, participation by the pre-
ferred stockholders in the management and control of the corporate
affairs is provided for, not only in case of impairment of common stock
or failure to pay dividends on preferred stock, but at all times, as the
articles of association contain no provision to the contrary; fifth, no
priority is allowed to preferred stockholders over creditors. On the
contrary, the priority is awarded only as to common stockholders, and
then only (in case of insolvency and by the express terms of the stat-
ute) “after the payment of all liabilities and debts.” That the holder
of preferred stock under this Michigan statute is a stockholder
merely, and not a creditor, seems clear. We find nothing to the con-
trary in the obiter remark of Justice Grant in Continental Paint Co.
v. Secretary of State, 128 Mich., at pages 624-625, 87 N. W,, at
page 901. On the other hand, the decisions of the Supreme Court of
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Michigan in American Steel & Wire Co. v. Eddy, 130 Mich. 266, 89
"N. W. 952, and 138 Mich. 403, 407, 408, 409410, 101 N. W. 578, are-
peciliarly in point. In that case suit was brought to recover from a.
holder of preferred stock issued under section 7073 dividends received
in alleged impairment of the capital stock, section 7057 permitting
such recovery upon withdrawal or refunding to stockholders of any
part of the capital stock before payment of all the debts of the cor--
poration. The claim was made by the defendant that the subscrip--
tion to the stock was merely a-loan, and so intended. It was held
that the money paid must be considered as a purchase of stock, and
not a loan, and that one who loans money, but takes stock absolute upon:
its face, is liable as a stockholder. It was further held that notwith-
standing the provisions of section 7073, exempting the holder of such
preferred stock from liability for the debts and other liabilities of the-
corporation (excepting debts for labor), he was still liable for dividends
received which were not paid out of the earnings; the preferred stock--
holder under section 7073 being held to have no greater right to a.
. dividend from the capital stock of an insolvent corporation than any.
other stockholder until the debts are paid. The cases of Warren v.
King and Hamlin v. Toledo, St. L. & K. C. R. Co., supra, are also-
well in point. In the former case the certificates declared that “the-
preferred stock is to be and remain a fixed claim upon the property
of the company after its indebtedness,” with provisions for semi--
annual payment of interest from net earnings in advance of partici-
pation therein by the common stock. In deciding that these prefer--
red stockholders had no claim: on the property superior to that of’.
creditors under debts contracted by the company subsequently to-
the issue of the preferred stock, and that their only valid claim was.
one to a priority over the holders of ccmmon stock, the court said off
the security in question: ' '

“But it is stock, and part of -the capital stock, with the characteristics of-
capital stock. One of such characteristics is that no part of the property
of a corporation shall go to reimburse the principal of capital stock until’

all the debts of the corporation have been paid. It would require the clearest
language to admit of the application of a different rule to any capital stock.”

In Hamlin v. Toledo, St. L. & K. C. R. Co., supra, this court speak--
ing through Judge (now Mr. Justice) Lurton, said:

«There is a wide difference between the relation of the creditor and the-
stockholder to the corporate property. One cannot well be a creditor as re-
spects creditors proper, and a stockholder by virtue of a certificate evidencing-
his contribution to the capital stock of the corporation. Stock is capital, and
a stock certificate but evidences that the holder has ventured his means as.
a part of the capital. It is the fixed characteristic of capital stock that no
part of it can be withdrawn for the purpose of reimbursing the principal of”
the capital stock until the debts of the corporation are paid. These prin--
ciples are elementary.”

And again:

“If the purpose in providing for these peculiar shares was to arrange mat--
ters so that, under any circumstances, a part of the principal of the stock.
might be withdrawn before the full discharge of all corporate debts, the de-
. vice would be contrary to the nature of capital stock, opposed to public pol~
icy, and void as to creditors affected thereby.”
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And still again:

“We will not presume that their purpose (that of the preferred stocklhold-
-ers) was to adopt a device by which they might withdraw their contribution
to the capital stock and leave creditors unpaid. If they intended that, they
have not made it plain, and, if it was plain, the device would be invalid as
to creditors.”

The holdings involved in that case, and held to be stock, had no vot-
ing power. As has already appeared, the fact that only subsequent
-creditors are affected is immaterial. - In Clark v. E. C. Clark Machine
-Co., supra, a holder of corporate stock sold the same to the corpora-
‘tion, taking security therefor. There was no claim that the corporation
was then insolvent. The ‘good faith of all the parties was conceded.
No creditors existing at the time of the stock purchase, if there were
-any, complained of the transfer. All the creditors who complained
‘were subsequent creditors, who gave credit with the mortgage on file
in the proper office. In rejecting the security as invalid, the Supreme
Court of Michigan said: .

‘“We are compelled to hold that the assessable stock and the assets of a
-corporation constitute a trust fund, not only for the benefit of existing, but
-also for future, creditors (American Steel & Wire Co. v. Eddy, 130 Mich. 266
[89 N. W. 952]; Peninsular Savings Bank v. Stove Polish Co., 105 Mich. 535
[63 N. W. 514]; Upton v. Tribilcock, 91 U. S. 45 [23 L. Ed. 203]), and that
‘the assets of a corporation cannot be used by it in the purchase of its out-
standing stock to the exclusion of subsequent creditors.”

The fact that the stock involved in the Clark Case was common
stock does not affect its application to the point to which the case is
-cited.

We are not to be understood as holding that a corporation cannot
secure a creditor for money loaned by way of insurance upon the life
-of its manager paid for out of the assets of the company. What we do
hold is that it is not lawful for a corporation, as against its creditors,
to secure the retirement of preferred stock issued under the Michigan
statute by an appropriation of the assets of the company otherwise
available to creditors; and that it was clearly the intention of the par-
ties concerned, plainly evidenced by the references to and reliance up-
on the Michigan statute, to make the holders thereunder stockholders
and not creditors. It is true that the agreement in question attempted
to secure the preferred stockholders, but that, as shown by the au-
- thorities cited, is incompetent as against creditors prior or subsequent,
and is the vice of the situation. It can make no difference that
creditors are not shown to have extended credit upon the supposition
that the life insurance policy was a corporate asset for the payment
of debts. On the other hand, although such proposition is perhaps not
material, there is no showing that creditors extended credit with actual
knowledge of the fact that the life insurance held by the corporation,
and purchased with its assets, was pledged for the retirement of the
preferred stock. None of 'the cases cited by appellant are in our judg-
ment inconsistent with the conclusion we have reached. Thus W. C.
& Phil. R. Co. v. Jackson, 77 Pa. 321, and Williams v. Parker, 136
Mass. 204, involved only preferences between different classes of stock-
holders; Fitch v. Wetherbee, 110 Ill, 475, involved no question of the
respective rights of stockholders and creditors; Atwood v. Dumas,
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149 Mass. 167, 21 N. E. 236, 3 L. R. A. 416, involved the liability
of a co-operative bank to trustee process to reach the funds of a mem-
ber which were by statute withdrawable by the member as a matter
of right and as a deposit. The case there presented is similar to that
involved in Wilson v, Parvin (6th Circuit) 119 Fed. 652, 659, 56 C.
C. A. 268. Burt v. Rattle, 31 Ohio St. 116, differed from the case
here presented in the important particulars that the statute there in
question expressly authorized the corporation to guarantee not only
dividends but actual payment at a fixed time; the holder of the pre-
ferred stock was not entitled to vote under any circumstances, nor was.
he liable for debts under any circumstances; while stockholders were
by express provision of the constitution liable to creditors. The pre-
ferred holder in that case was held not to be a stockholder, the court
saying:

“A stockholder in such a corporation in Ohio without individual liability
is simply an impossibility. To declare a party not individually liable is
prima facie to declare him not a stockholder.”

The court was compelled, in order to sustain the constitutionality
of the statute, to hold that the so-called preferred stockholders were
intended to be creditors merely. In Heller v. Marine Bank, 89 Md.
602,743 Atl. 800, 45 L. R. A. 438, 73 Am. St. Rep. 212, the preferred
stockholder was by statute given priority over “any subsequently
created mortgage, or other incumbrance.” The case of Totten v. Ti-
son, 54 Ga. 139, was decided upon its own peculiar state of facts, the
court recognizing the ordinary rule which gives preferred stockholders
priority only over common stockholders, but holdirig that the so-called
preferred. stockholders were -not preferred stockholders but creditors.
The case of Little v. Garabrant, 90 Hun, 404, 85 N. Y. Supp. 689, con-
tains nothing contrary to the views we have expressed.

The conclusion we have reached is that the District Court properly
held that the preferred stockholders were not entitled to the proceeds
of the life insurance policy in preference to the rights of creditors.

The order of the District Court is accordingly affirmed.

SNYDER v. COLORADO GOLD DREDGING CO.§
(Circuit Court of Appeals, ’Eighth Circuit. August 4, 1910.)
~ No. 2928,

(Syllabus by the Court.)

1. WATERS AND WATER COURSES (§ 34%*)—WATER RIGHTS—DOCTRINE OF APPRO-
PRIATION PREVAILS IN COLORADO.

In Colorado, the common-law doctrine in respect of the rights of ripa-
rian proprletors never has obtained, and in its stead there was adopted
the doctrine of appropriation which regards the waters of all natural
streams as subject to appropriation and diversion for beneficial uses and
treats priority of appropriation and continued beneficial use as giving the
prior and better right.

[Ed. Note.—For other cases, see Waters and Water Courses, Cent. Dl"
§§ 27, 28; Dec. Dig. § 34.%]

sFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
t Rehearing denied September 19, 1810.
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2. WATERS AND WATER COURSES (§ 2*)—DOCTRINE OF APPROPRIATION COMPE-
TENTLY ADOPTED IN COLORADO—CONGRESSIONAL SANCTION AS RESPECIS
PuBLIic LANDS.

In choosing between the doctrine of riparian rights and that of appro-
priation, Colorado acted within the limits of her authority, first as a ter-
ritory and then as a state, and her choice was recognized and sanctioned
by Congress, so far as the public lands were concerned.

[Ed. Note.—For other cases, see Waters and Water Courses, Cent. Dig.
§ 1; Dec. Dig. § 2.#)

3. WATERS AND WATER COURSES (§ 21*)—WATER RIGHTS ACQUIRED ON PUBLIC
LaNDs NOT AFFECTED BY SUBSEQUENT DISPOSITION OF LAXNDS UNDER
PuBLic LAND Liaws.

When a water right and a ditch right connected therewith are acquired
while the lands embracing the point of diversion and a portion of the
ditch are public lands, those rights are not affected by the subsequent lo-
cation, entry, and patenting of such lands.

[ld. Note.—For other cases, see Waters and ‘Water Courses, Cent. Dig.
§ 14; Dec. Dig. § 21.%]

4. WATERS AND WATER COURSES (§§ 9, 15*)—WirAT CONSTITUTES “‘APPROPRI-
ATION’’ OF WATER IS QUESTION OF LOCAL LAW—LOCATION OF GOLD PLaAc-
ER CLaTyM DOES NOT OPERATE AS APPROPRIATION IN COLORADO.

What constitutes a valid appropriation of water to beneficial uses is
a question of local law, and by the law of Colorado the location of a ripa-
rian gold placer claim is not in itself such an appropriation, for the ac-
tual application of the water to a beneficial use is the true test of appro-
priation.

[IEd. Note.—For other cases, see Waters and Water Courses, Cent. Dig.
§§ 4, 7; Dec. Dig. §§ 9, 15.% ) .

g For other definitions, see Words and Phrases, vol. 1, pp. 466-4GS; vol.
, P. 7580.]

5. WATERS AND WATER COURSES (§ 9*)—RIPARIAN RIGHTS ACQUIRED THROUGH
PATENTS FOR PUBLIC TLANDS ON NONNAVIGABLE STREAM USUALLY DE-
TEND UPON LOCAL LAW—PATENT FOR GOLD PLACER CLAIM IN COLORADO
GIVES NOo RIGHT T0 UNAPPROPRIATED WWATERS.

In so far as the rights and incidents of riparian proprietorship are
concerned, conveyances by the United States of public lands on nonnavi-
gable streams and lakes, when it is not provided otherwise, are to be con-
strued and have effect according to the law of the state in which the
lands are situate; and by the law of Colorado a conveyance of riparian
lang, even if it be a gold placer claim, does not carry any right to the un-

~ appropriated waters of the stream. ' ’

[Ed. Note.—For other cases, see Waters and Water Courses, Cent. Dig.
§ 4; Dec. Dig. § 9.%] .

6. WATERS AND WATER COURSES (§ 14414*)—RIGOT OF WAY FOR DItcH OVER
PRIVATE LANDS—ACQUISITION NECESSARY.

The right to appropriate the waters of a stream does not carry with

. it the right to burden the lands of another with a ditch for the purpose

of diverting the waters and carrying them to the place of intended use,

for that cannot be done without a grant from the landowner or a lawful
eXercise of the power of eminent domain.

[Ed. Note.——For other cases, see Waters and Water Courses, Cent. Dig.

§ 147; Dec. Dig. § 14414.%] .

7. WATERS AND WATER COURSES (§ 14414*)—EASEMENT FOR DircH Does NorT
GI1VE RIGHT TO ALTER OR ENLARGE. .

An easement for a ditch used in diverting and carrying water covered
by an existing appropriation does not carry with it any right to enlarge
the ditch, or to change its location or to use it in diverting and carrying
a largely increased volume of water under a later appropriation, but is

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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limited to the maintenance and use of the ditch, substantially as then
constructed, for the purpose of utilizing the existing appropriation.

[Ed. Note.—For other cases, see Waters and Water Courses, Cent. Dig.
§ 147; Dec. Dig. § 144%5.%] ' !

8. WATERS AND WATER COURSES (§ 14414*)—INCREASED APPROPRIATION OF
WATER EFFECTED THROUGH WRONGFUL ENLARGEMENT OF DITCH—VA-
LIDITY.

An increased appropriation of water which is initiated and maintained
by an unlawful trespass upon the lands of another, in the nature of an
unauthorized enlargement of an existing ditch, is of no validity against
him whose property is the subject of the trespass.

[Ed. Note.—For other cases, see Waters and Water Courses, Cent. Dig.
§ 147; Dec. Dig. §.14415.%]

Appeal from the Circuit Court of the United States for the District
of Colorado. .

Bill by the Colorado Gold Dredging Company against C. M. Snyder.
From an order granting an injunction, defendant appeals. Reversed.

"E. T. Wells (W. A. Guyselman, on the brief), for appellant.
William V. Hodges (Clayton C. Dorsey, on the brief), for appellee.

Before SANBORN and VAN DEVANTER, Circuit Judges, and
‘WILLIAM H. MUNGER, District Judge.

VAN DEVANTER, Circuit Judge. This is an appeal from an in-
terlocutory order granting an injunction, and the ex parte affidavits
and other proofs upon which the order was granted show that the case
is as follows: The Colorado Gold Dredging Company, spoken of as
the plaintiff, is the owner of certain placer mining claims along the
Swan river, a small nonnavigable mountain stream in Summit county
Colorado, and Charles M. Snyder, spoken of as the defendant, is in pos-
session of and has the right to mine and to purchase certain other
placer mining claims, including one called the Mascot, higher up the
same stream. These latter claims are owned by E. T. Wells and it
is through a contract with him, made in 1907, that the defendant’s
rights in them were acquired. The Mascot embraces the bed of the
Swan river and some of the valley land on either side. It probably
was located in 1870, was entered by Wells at the local land office in -
1895, and was patented to him in 1898. Prior to its location—that is,
while it was still public land—a ditch, called the Galena, was con-
structed from a point on the Swan river well within the limits of the
<laim to a point lower down the valley and for several years a portion
of the waters of the river was diverted therefrom and carried through
this ditch to the vicinity of the claims first mentioned where it was
used in mining operations. Some of the proofs strongly suggest that
this ditch and water right were abandoned before Wells’ entry at the
local land office, but it will be assumed, for present purposes only, that
their abandonmient is not established. After the issuance of the patent
to Wells, the North American Gold Dredging Company, claiming to
be the owner of the old ditch and the water right acquired thereby,
materially enlarged and partially reconstructed the ditch, including
the portion upon the Mascot, and' sirice then that company and its suc-

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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cessors in title, the American Gold Dredging Company and the plain-
tiff, have carried through the ditch at irregular intervals a greatly in-
creased portion of the waters of the river, and have used the same in
mining operations on the claims now owned by the plaintiff. Wells
had no knowledge of the enlargement and reconstruction of the ditch
until after the work was done, has not consented thereto or acquiesced
in the enlarged use of the ditch, and has not been compensated in any
wise for the enlarged taking and use of his land.

At the hearing upon the application for the injunction, the: plaintiff
claimed something by reason of another old ditch, called the Delaware,
but counsel for the plaintiff now say:

“The Delaware ditch need not be considered at all. For the purposes of
this argument we will admit that the Delaware ditch is abandoned.”

After acquiring an interest in the Mascot, the defendant, for the
purpose of working the claim and extracting the placer gold therein,
as authorized by his contract with Wells, began the construction with-
in the limits of the claim of a tunnel along and under the bed of the
Swan river in the direction of the head of the Galena ditch. The tun-
nel is nearly parallel to the ditch, is over 120 feet distant therefrom,
and has some tendency, by reason of the induced seepage through the
adjacent porous soil, to diminish the natural superficial flow of the
river and to lessen the amount of water which can be diverted there-
from by the ditch as enlarged and reconstructed. But this tendency,
according to the present proofs, is not sufficient to justify the belief
that the tunnel does now or ever will interfere with or injuriously af-
fect the enjoyment of the water right acquired through the original
construction and use of the ditch.

The injunction granted by the interlocutory order challenged by
this appeal is directed against the prosecution of the work upon this
tunnel, and the question to be considered is: Was the injunction im-
providently granted? The common-law doctrine in respect of the
rights of riparian proprietors in the waters of natural streams never
has obtained in Colorado. From the earliest times in that jurisdiction
the local customs, laws, and decisions of courts have united in rejecting
that doctrine and in adopting a different one which regards the waters
of all natural streams as subject to appropriation and diversion for ben-
eficial uses and treats priority of appropriation and continued beneficial
use as giving the prior and superior right. Yunker v. Nichols, 1 Colo.
551; Coffin v. Left Hand Ditch Co., 6 Colo. 443, 447 Platte Water
Co. v. Northern Colo. Irrigation Co., 12 Colo. 523, 531, 21 Pac. 711;
Crippen v. White, 28 Colo. 298, 64 Pac. 184. In so choosing between -
these inconsistent doctrines, Colorado acted within the limits of her
authority, first as a territory and then as a state, and her choice was
recognized and sanctioned by Congress, so far as the public lands of
the United States were concerned. United States v. Rio Grande Irri-
gation Co., 174 U. S. 690, 702-706, 19 Sup. Ct. 770, 43 L. Ed. 1136;
Gutierres v. Albuquerque Land & Irrigation Co., 188 U. S. 545, 552—
554, 23 Sup, Ct. 338, 47 L. Ed. 588;. Clark v. Nash, 198 U. S. 361,
370, 25 Sup. Ct. 676, 49 L. Ed. 1085; Kansas v. Colorado, 206 U. S.
46, 94, 27 Sup. Ct. 655, 51 L. Ed. 956; Boquillas Land & Cattle Co. -

181 F.—5
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v. Curtis, 213 U. S, 339, 29 Sup. Ct. 493, 53 L. Ed. 822. Congress.
also by its first enactment upon the subject, now embraced in Rev. St.
§ 2339 (U. S. Comp. St. 1901, p. 1437), granted the right of way
over the public lands for ditches employed in so appropriating and
applying water to beneficial uses, and by another enactment, now em-
braced in Rev. St. § 2340 (U. S. Comp. St, 1901, p. 1437), declared
that all patents subsequently issued for public lands should be subject
to any vested rights to such ditches,

As the Mascot placer was still public land when the Galena ditch
originally was constructed thereover and was made the means of di-
verting and applying to a beneficial use a portion of the waters of
Swan river, and as there is no suggestion of any prior conflicting ap-
propriation, it is altogether plain that, to the extent of that diversion
and use, a valid appropriation of those waters was effected thereby,
and that coincidently there was acquired the right to maintain and use
the ditch, substantially as then constructed, for the purpose of con-
tinuing that diversion and use. And it is equally plain that neither
the right to the use of the water nor that to the use of the ditch was
lost or diminished by the subsequent location, entry, and patenting of
the Mascot. If these rights were not abandoned and now are held
by the plaintiff, it is entitled to have them recognized and protected
by an injunction if necessary; but such relief as to them does not seem
to be necessary now, for it does not appear that the defendant’s tun-
nel does or will affect them injuriously. Therefore, the justness of
the existing injunction must arise, if at all, from the largely increased
appropriation which the plaintiff claims was effected by means of the
enlargement and reconstruction of the Galena ditch subsequently to
the location, entry, and patenting of the Mascot. ‘

In opposition to the claim to an increased appropriation, the defend-
ant advances the twofold contention that the location of the Mascot
as a gold placer was in itself an appropriation of all the waters of the
Swan river, not theretofore appropriated, in so far as they are re-
quired for the working of the placer, and that the United States by the
patent to Wells granted to him all the unappropriated waters of the
stream where it flows through the placer. Either branch of the con-
tention, if sustained, would defeat the claim to the increased appro-
priation. In support of the first branch, it is said that a gold placer
claim cannot be worked without water, that presumably one who lo-
cates such a claim intends to work it and to use any unappropriated
‘waters that may be available for the purpose, and therefore that the
location of a gold placer claim bordering upon or embracing the chan-
nel of a stream is constructively an appropriation of the unappropriated
waters of the stream to the extent that they are required for the work-
ing of the claim. And in support of the second branch it additionally
is said that the mining laws of the United States contemplate that a.
patented gold placer claim shall be of value to the grantee, and there-
fore that the patent carries, by implication, the right to the unappro-
priated waters of any stream bordering upon or traversing the claim.
The argument is plausible, but not tenable, It is in conflict with the
established doctrine of appropriation in Colorado and with its recogni-
tion and sanction by Congress as respects the public lands. That doc-
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trine regards the waters of natural streams as entirely distinct from
the lands through which they flow, and regards rights to the use of
'such waters as dependent upon actual appropriation. In these re-
spects, it makes no distinction between public lands and private lands,
between owners of riparian lands and owners of other lands, between
places. of use which are adjacent to a stream and those which are re-
mote therefrom, or between individuals who desire to apply the waters
to placer mining and those who desire to apply them to other bene-
ficial uses. Nor does it recognize a merely constructive appropriation
or one which rests only in intention. On the contrary, its require-
ments are satisfied only when by a union of intent and act the waters
actually are subjected to a beneficial use. The Supreme Court of
Colorado puts it in this way: :

“The true test of the appropriation of water is the successful application
thereot to the beneficial use designed; and the method of diverting or carry-
ing the same, or making such application, is immaterial.” Thomas v. Guir-,
aud. 6 Colo. 530, 533.

“When the individual by some open, physical demonstration indicates an
intent to take for a valuable or beneficial use, and through such demonstra-
tion ultimately succeeds in applying the water to the use designed, there is’
such an appropriation as is contemplated.” Larimer County Reservoir Co. v.
People, 8 Colo. 614, 616, 9 Pac. 794, 796. .

“By the Constitution and laws of Colorado, state and territorial, from the
earliest times, rights to the beneficial use of water from natural streams have
been acquired by diversion through prior appropriation rather than by grant.
It has been the settled doctriné of our courts that such appropriation, to be
valid, must be manifested by the successful application of the water to the
beneficial use designed, or accompanied by some open, physical demonstration
of intent to take the same for such use. * * * The diversion of the water
‘ripens into.a valid appropriation only when the water is utilized by the con-
sumer, though the priority of such appropriation may date, proper diligence
having been used, from the commencement of the canal or ditch.” Platte
Water Co. v. Northern Colo. Irrigation Co., 12 Colo. 525, 531, 21 Pac. 711, 713.
. “It must be applied to some beneficial use, and, in case of irrigation, it
must be actually applied to the land before the appropriation is complete.™
qu:mer’s, etc., Co. v. Southworth, 13 Colo. 111, 114, 21 Pac. 1028, 1029, 4 L.
R. A. 767. . :

True, gold placer claims cannot be worked without water, but this
applies to nonriparian claims quite as much as to those which are ri-
parian, and water usually is applied to both in substantially the same
way; thatis, by a ditch which diverts it at a point beyond the limits of
the claim and then carries it to the place of use. Rarely can a riparian
claim be worked successfully by the aid of the waters of the contiguous
stream unless they be diverted some distance above the claim, and
even then the volume of water is often so inadequate that it must be
supplemented by drawing upon another stream. Nor are gold placer
claims alone in requiring the use of water to render them productive
or of value. In Colorado other claims to public lands, such as home-
stead claims and desert claims, have a like need of water. Indeed,
the desert land'law (Act March 3, 1877, c. 107, 19 Stat. 377; as
amended by Act March 3, 1891, c. 561, § 2, 26 Stat. 1096 [U. S. Comp.
St. 1901, p. 1549]) conditions the right to make the preliminary entry
upon the making of a declaration under oath of an intention to reclaim
the land by conducting water upon the same, and conditions the right
to make final entry upon the making of satisfactory proof of reclama-
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tion by that means; and yet a preliminary desert entry, even if it be of
riparian lands, never is regarded as in itself an appropriation of water,
any more than is a preliminary homestead entry of nonriparian lands.
Then, too, the location of gold placer claims is largely experimental;
the antecedent prospecting seldom being sufficient to be truly deter-
minative of their value. Subsequent and closer prospecting often re-
sults in their abandonment, and less than one-half of them ever are
carried to the point where water really is used in working them. The
locator does not agree to work the claim, but may do so or not at his
option, -and may prolong indefinitely his possessory right by perform-
ing one hundred dollars’ worth of work, or making that amount of
improvements, on the claim in each year. Considerations such as these
point very persuasively to the absence of any-good reason for except-
ing riparian gold placer claims from the doctrine prevailing in Colo-
rado that the waters of all natural streams are subject. to appropria-
tion, and that actual application to a beneficial use is the test of appro-
priation. But it suffices to know that in that state the local customs,
laws, and decisions of courts make no such exception. )
In Schwab v. Beam (C. C.) 86 Fed. 41, a different conclusion was an-
nounced, but that decision stands alone, is not in accord with the de-
cisions of the Supreme Court of Colorado respecting the application
of the doctrine of appropriation as there prevailing to the use of water
for purposes-other than irrigation, and is not sustained by what seems
to be the better reasoning, The several congressional enactments,
whereby the local customs, laws, and decisions of courts relating to
rights to the use of water have been recognized and sanctioned, dis-
close a settled purpose to make the subject one of local law, as respects
-the public lands and claims thereto under the public land laws; and
in none of these enactments is there anything indicative of a purpose
to treat riparian gold placer claims differéntly from other claims. Not
only so, but the first expression of this recognition and sanction was
incorporated in the mining laws of the United States at the time of
‘their enactment and still remains a part of them. ‘It broadly includes
“rights to the use of water for mining, agricultural, manufacturing,
or other purposes,” and leaves no room to doubt that it was intended
that the local law should apply to riparian gold placer claims the same
as to other claims to public lands. Mr. Lindley, in his work on Mines
([2d Ed.] vol. 1, sec. 428), puts the matter quite accurately when he
says: ‘
" “As to what rights accrue to a placer locator to the water of -a nonnaviga-
ble stream found within the limits of the location, no definite rule can be
stated. It will depend upon the locality in which the claim is situated. If
in a state where the ultra doctrine of the common law prevails, his rights to
the water would be limited to those of a riparian proprietor. If in a state
where the riparian doctrines are abrogated or declared never to have been
adopted, his right to use the water would depend upon its proper appropria-
tion for that purpose, and the mere location of the placer claim would not of
itself confer any right to the water.” .

What has been said disposes adversely of the first branch of the
contention before stated, and also makes strongly against the second
branch, viz., that a patent for a placer claim carries, by implication,
the right to the unappropriated waters of any stream bordering upon
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or traversing the claim. It needs only t0 be added that, by the settled
rule of decision in the Supreme Court of the United States, conveyan-
ces by the United States of public lands on nonnavigable streams and
lakes, when it is not provided otherwise, are to be construed and have
effect according to the law of the state in which the lands are situate,
in so far as the rights and incidents of riparian proprietorship are con-
cerned. Hardin v. Jordan, 140 U. S. 370, 384, 402, 11.Sup. Ct. 808,
838, 35 L. Ed. 428; Hardin v. Shedd, 190 U. S. 508, 519, 23 Sup. Ct.
685, 47 L. Ed. 1156; Whitaker v. McBride, 197 U. S. 510, 25 Sup.
Ct. 530, 49 L. Ed. 857; Harrison v. Fite, 78 C. C. A. 447, 449, 148
Fed. 781, 783. Here it is not provided otherwise, either by statute or
by the patent, and, as has been seen, the local law does not recognize
a conveyance of the land as carrying any right to the unappropriated
waters of the stream,

As, then, neither the location of the Mascot, nor the patenting of it
altered the status of the waters of Swan river, not theretofore appro-
priated, and as they remained subject to appropriation for beneficial
uses, including placer mining, at the time of the increased appropria-
tion, which the plaintiff asserts was effected through the enlargement -
and reconstruction of the Galena ditch and its subsequent enlarged use,
it will be necessary to consider whether the plaintiff is entitled to de-
mand that that appropriation be recognized and respected by the de-
fendant, notwithstanding the facts, as before stated, that Wells had no
knowledge of the enlargement and reconstruction of the ditch until
after the work was done, has not consented thereto or acquiesced in
the enlarged use of the ditch, and has not been compensated for the
enlarged servitude so attempted to be imposed upon his land.

The right to appropriate the waters of a stream does not carry with
it the right to burden the lands of another with a ditch for the purpose
of diverting the waters and carrying them to the place of intended
use, for that cannot be done without a grant from the landowner or a
lawful exercise of the power of eminent domain; and this although the
particular circumstances be such that the proposed appropriation can-
not be effected without the ditch. In this regard the situation of an in-
tending appropriator is analogous to that of a railroad company which,
although empowered to construct, maintain, and operate a line of rail-
road between designated points, cannot construct its road over inter-
vening private lands until the right so to do is granted by their owner
or is acquired by condemnation. Since as early as 1861 the statutes
of Colorado have authorized the condemnation of rights of way over
private lands for ditches, but upon condition that just compensation
therefor be paid; and the state Constitution, which antedates the in-
creased appropriation now in question, contains the following provi-
sion (article 16, § 7): .
 “All persons and corporations shall have the right of way across -* * *
private * * * lands, for the construction of ditches, canals and flumes,
for the purpose of conveying water for domestic purposes, for the irrigation

of agricultural lands, and for mining and manufacturing purposes, * * *
upon payment of just compensaticn.”

Then in Stewart v. Stevens, 10 Colo. 440, 446, 15 Pac. 786, 789;
the court gave effect to these statutes and this constitutional provision
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by denying an asserted right to construct a ditch, for irrigation pur-
poses, across the lands of another without a grant from him and with-
out making compensation therefor; it being said in that connection:

“We have formed a Constitution which prohibits the taking of private
property for private use without compensation; and the Legislature has pro-
. vided the proceedings by which, upon the payment of just compensation, pri-

vate property may be subjected to private use.” ’ *

When the Mascot placer was patented to Wells, he took it subject
to the easement therein which had been acquired under the congres-
sional enactment by the construction and use of the original Galena
ditch while the placer was still a part of the public lands, but that ease-
ment extended only to the maintenance and use of the ditch, substan-
tially as then constructed, for the purpose of diverting and carrying
the volume of water theretofore appropriated, and did not give any
right to enlarge the ditch, or to change its location, or to use it in di-
verting and carrying a largely increased volume of water. McGuire
v. Brown, 106 Cal. 660, 39 Pac. 1060, 30 L. R. A. 384; Vestal v.
Young, 147 Cal. 715, 82 Pac. 381; Clear Creek Co. v. Kilkenny, 5
Wryo. 38, 44, 36 Pac. 819; Davenport v. Lamson, 21 Pick. (Mass.)
72; Jennison v. Walker, 11 Gray (Mass.) 423, 426; Darlington v.
Painter, 7 Pa. 473; Moorhead v. Snyder, 31 Pa. 514; Jaqui v. John-
son, 27 N. J. Eq. 526; Long on Irrigation, § 64; 2 Washburn’s Ease-
ments (4th Ed.) pp. 64, 175; Angell on Water Courses (7th Ed.) § 224;
14 Cyc. 1205, 1211. Thus it was essential that.the right so to alter,
- the ditch and to enlarge its use be acquired through a grant from Wells
or through a resort to appropriate condemnation proceedings. But, -
as no such right was acquired, the change made in the ditch and its
enlarged use were as unlawful and as. much a trespass as would have
been the construction and use of an entirely new ditch in the like cir-
cumstances. And not only was the increased water appropriation in-
itiated by means of this trespass, but the maintenance and enjoyment
of that appropriation are dependent upon a continuance of the trespass.

In these circumstances it seems altogether clear that the defendant,
who practically stands in the shoes of Wells, is not bound to recognize
and respect that appropriation. ) :

The law not only looks with great disfavor upon claims which are
grounded in and sustained by a trespass, but regards them as of no
validity against those whose property is the subject of the trespass,
save when by acquiescence or neglect the right to object to it is waived
or lost. Smith v. Denniff, 24 Mont. 20, 22, 60 Pac. 398, 81 Am. St.
Rep. 408 ; Prentice v. McKay, 38 Mont. 114, 98 Pac. 1081; McGuire
v. Brown, 106 Cal. 660, 670, 39 Pac. 1060, 30.L,.. R. A. 384; Bergquist
v. West Virginia Co., 18 Wyo. 234, 106 Pac. 673, 684; Atherton v.
Fowler, 96 U. S. 513, 24 L. Ed. 732 ; Belk v. Meagher, 104 U. S. 279,
284, 26 L. Ed. 735; Erhardt v. Boaro, 113 U. S. 527, 534, 5 Sup. Ct.
560, 28 L. Ed. 1113. The present proofs do not disclose any such ac-
quiescence or neglect; nor do they indicate that the use of the enlarged
ditch in carrying the increased volume of water has come to be a mat-
ter of public concern within the rule applied in Roberts v. Northern
Pacific R. R. Co,, 158 U. S. 1, 10, 15 Sup. Ct. 756, 39 L. Ed. 873;
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Stuart v. Union Pacific R. R. Co. (C. C. A.) 178 Fed. 753, and like
cases.

No objection is made to the work in which the defendant was en-
gaged, save the one that it constituted a wrongful interference with the
water rights asserted by the plaintiff, and, as that objection appears
to be certainly untenable, it is clear that the injunction was granted
improvidently.

The interlocutory order is accordingly reversed.

In re WATTS-WOODWARD PRESS, Inec.
(Circuit Court of Appeals, Second Circuit. June 14, 1910.)
No. 304.

CHATTEL MORTGAGES (§ 97%)—RENEWAL—REFILING—TIME.

Lien Law N. Y. (Laws 1897, c. 418) § 95, provides that a chattel mort-
gage, except as otherwise provided, shall be invalid as against. creditors
of the mortgagor, and against subsequent purchasers or mortgagees in
good faith, after the expiration of the first or any succeeding term of a
year from the first filing, unless within 80 days next preceding the expira-
tion of the term a statement containing a description of the mortgage,
names of the parties, the time when and place where filed, the interest
of the mortgagee, ete., is filed. Held that, on the expiration of a year
from the date of the original filing of a chattel mortgage, it becomes in-
valid, in the absence of the filing of the statement required, and cannot
be resuscitated by filing a statement some 5 months thereafter.

[Ed. Note.—For other cases, see Chattel Mortgagés, Dec. Dig. § 97.%]

Petition to Revise Order of the District Court of t