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JUDGES

UNITED STATES CIRCUIT COURTS OF APPEALS
AND THE CIRCUIT AND DISTRICT COURTS

_EIRSI CIRCUIT

veveees..Washington, D. C.
...Providende, R. I.
... Portland, Me. -
Hon. ceeens ...Boston, Mass.
Hon, CLARENCE H Dlstrlct Judge, Maine......covevinenes ..Poi'tlaﬁd,. Me.
Hon. FREDERIC DODGE District Judge, Massachusetts........oevuvesavens Boston, Mass.
"""""" ....Littleton, N. H,
AHon. ARTHUR L, BROWN District Judge Rhode Island .............._.Provldence, R. L

. Hon.

Hon

, N. Y,

N. Y.

,Hon., HENRY G'WARD Circuit JUABR. ceevstnrnrennnnireacisassocances sevees New York, N. Y
Hon. WALTER C. NOYES Circuit Judge ........................ e eisnnees Néw lLondon, Conn.
Hon., JAMES P. PLATT, District Judge, Connecticut.......cocceiiieceninsanns Hartford, Conn.

Hon. THOMAS L. CHATFIELD Distriét Judgé, E. D. New York.....ssee....Brooklyn, N. Y.
Hon. GEORGE W. RAY, District Judge, N. D. New YorK.....eus Norwich, N. Y.
Hon. GEORGE B. ADAMS, District Judge, S. D. New York......ce.u. ..New York, N. Y.
Hon GEORGE C: HOLT, District Judge, S. D. Néw York...... ./New York, N. Y.
Hod. CHARLES M. HOUGH, District Judge, S. D. New York........ .New York, N. Y.
Hon. LEARNED HAND, District Judge, S. D. New York...... ..New York, N. Y.
Hon. JOHN K. HAZEL, District Judge, W. D. New York.. ..Buffalo, N. Y.
‘Hon., JAMES L. MARTIN, District Judge, Vérniont.. ....................Brattleboro, vt.

_____ “THIRD CIRCUIT

Hon. WILLIAM H. MOODY, Circuit Justice........eveu.vuuus verrreen .ees. . Waghington, D, C.
‘Hon. WILLIAM M. LANNING, Circuit Judge, New Jersey....co.evveeiiennn.. Trenton, N. J.
Hon. GEORGE GRAY, CIrcuit JUAge....cecoieirerennareierscancss .Witmington, Del.
Hon. JOSEPH BUFFINGTON, Circuit Judge ....Pittsburg, Pa.
Hon. EDWARD G. BRADFORD, District Judge Delaware, ., . .Wilmington, Del.
Hon. JOHN RELLSTAB, District Judge, NeW JerSBY..oeuveeeeesioecassnnnneane Trenton, N, J.
Hon, JOSBPH CROSS, District Judge, New Jersey.. ...Ellza'b'eth. N. J.
istrict Judge, ! .Philadelphia, Pa,
Hon. JAMES B. HOLLAND Dlstrlct Judge, E. D. Pennsylvania .Phlladelphla, Pa,
Hon, ROBERT WODROW. ARCHBALD Dlstrlct Judge, M D. Pennsylvanla Scraﬂton, Pa‘_
Hon. JAMES 8. YOUNG District Judge, W. D. Pennsylvaria.. ...Piltsbuirg, P:
Hon. CHARLES P. ORR, District Judge, W. D. Penmaylvania Plttsburg, Pa.
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FOURTH. CIRCUIT.

Hon. MELVILLE W. FULLER, Circult Justicel.....ccceoeesseesssssesss. . Washington, D. C.
Hon. NATHAN GOFF, Circuit Judge....... ..., .Clarksburg, W, Va.
Hon. JETER C. PRITCHARD, Circuit Judge. eeesres.Asheville, N. C,
Hon. THOMAS J. MORRIS, District Judge, Marylan veeevessseinaes.s.Baltimore, Md.
Hon. JOHN C. ROSE, District Judge, Maryland.. .... .Baltimore, Md.
Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina. ...Wilson, N, C.
Hon. JAMES E. BOYD, District Judge, W. D. North Carolina....... «.....Greensboro, N. C.
- Hon. WILLIAM H. BRAWLEY, District Judge, E. and W. D. South €ar...Charleston, S. C.
Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia.......... ..Richmond, Va.
Hon; HENRY CLAY M¢DOWELL, Distriét Judge, W. D. Virgin .Lynchburg, Va.
Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippl, W. Va.
Hon. BENJAMIN F. KELLER, District Judge 8. D. West Virginia. Charleston, W. Va. .

FIFTH CIRCUIT

Hon. EDWARD D. WHITE, Circuit Justice..
Hon. DON A. PARDEE, Circuit Judge.....
Hon. A, P. McCORMICK, Circuit Judge....
Hon. DAVID D. SHELBY, Circult Judge...... oceeriererovnnannns
Hon. THOMAS G. JONES, District Judge, N. and M. D. Alabama...
Hom WM. I. GRUBB, District Judge, N. D.’ Alabama.....cevvesnane
.Hon. HARRY T. TOULMIN, District Judge,’ 8. D. Alabama.
"Hon. WM B. SHEPPARD, District Judge, N. D. Florida,.,.

..Washington, D. C.
eesees.Atlanta, Ga.
.....Dallas; Tex.
...Huntsville; Ala.
. Montgomery; Ala.
.Birmingham, Ala.
....»Moblle, Ala.
«...Pensacola; Fla,

Hon. JAMES W. LOCKE, District Judge, S. D. Florida.....even.s . Jacksonville, Fla.
Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgid..... . -Atlanta, Ga.
Hon. EMORY SPEER, District Judge, §. D. Georgla........ seessss.Macon, Ga.

.New Orleans, La.
.Shreveport, La.
Kosclusko, Miss.
....Tyler, "Pex,

Hon. HENRY C. NILES, District Judge, N. and S. D. Miqsissippi.
Hon, GORDON RUSSELL, District Judge, E. D. Texas..
Hon. EDWARD R. MEEK, District Judge, N. D. Texas.. veceerrseceses . Dallag, Téx.
Hon. WALLER T. BURNS, District Judgé, S. D. Texas.. rereesenssesss. Houston, Téx.
Hon. THOMAS 8. MAXEY, District ‘Judge, W. D. Texas .........................Austln, 'l’ex.

SIXTH CIRCUIT

Hon. JOHN M. HARLAN Circuit Justlce... ...............................Washington D; C
Hon. HENRY F. SEVERENS, Circuit Judge. ...Kalamazoo, Mich.
Hon. JOHN W. WARRINGTON, Circuit Judge. ....Cincinnati, ‘Ohio.
Hon. LOYAL E. KNAPPEN, Circuit Judge ......cccvavenns. ..v....Grand Rapids, Mich.
‘Hon. ANDREW.M. J. COCHRAN, District Judge, E. D. Kentucky . «+..Maysville, Ky.
‘Hon. WALTER .EVANS, District Judge, ‘W. D. Kentucky....... Louisville, Ky.
Hon. HENRY H. SWAN, District Judge, E. D. Michigan......... ‘..., .. Detréit, Mich.
Hon. ARTHUR C. DENISON, District Judge, W. D. Michigan... ...Grand Raplds, Mich.
Hon. ROBERT W. TAYLER, ‘District Judge, N. D. Ohlo...%..... vessssss.Cleveland, Ohio.
Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio ...Cincinnati, Ohio.
Hon. JOHN E. SATER, District Judge, 8. D. Ohio.... vevecareasarveness sColumbus, Ohlo.
Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee....Knoxville, Tenn,
Hon. JOHN BE. McCALL, District Judge, W. D. Tennessee.......‘............Memphis, Tenn.

SEVENTH CIRCUIT .

Hon. WILLIAM R.-DAY, Circuit Justice....iv.seiiveessesioeasessssssees. . Washington, D. C.
Hon. PETER S. GROSSCUP, Circuit Judge...... vesess.Chicago, Il
Hon. FRANCIS E. BAKER, Circuit Judge.... Indianapolis, '18d.
'an. WILLIAM H SEAMAN Cltcuit Judge............................ .:Shéboygan,-'Wis.
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JUDGES OF THE COURTS. v

CHRISTIAN C. KOHLSAAT, Circult Judge........eonevuerrenscnnacensesss.Chicago, 1L
KENESAW M. LANDIS, District Judge, N. D. Illinois....................Chicago, Il
GEORGE A. CARPENTER, District Judge, N. D. Illinois.. ¢...Chicago, IlL
FRANCIS M. WRIGHT, District Judge, E. D. 1llinois...... ...Urbana, 11
J. OTIS HUMPRHEY, District Judge, S. D. Illinois....... ...Springfield, IIL
ALBERT B. ANDERSON, District Judge, Indiana......... Indianapolis, Ind.
JOSEPH V. QUARLES, District Judge, E. D. Wisconsin.. ..Milwaukee, Wis.
ARTHUR L. SANBORN, District Judge, W. D. Wisconsin.....ccec.......Madison, Wis.

EIGHTH CIRCUIT

DAVID J. BREWER, Clrcuit Justice?.....ccovseesecassarsensssess..Washington, D. C
CHARLES E. HUGHES, Circuit Justicé®...cee cocteiveanenias ...Washington, D. C.
WALTER H. SANBORN, Circuit Judge..... «e...St. Paul, Minn.
WILLIS VAN DEVANTER, Circult Judge......cccvvivvieescnssecece...Cheyenne, Wyo.
WILLIAM C. HOOK, Circuit Judge....cocensveerieincrnasecscasesssc. Leavenworth, Kan.
ELMER B. ADAMS, Circuit Judge......cevvueennen teresnesessennsensensss.St. Louls, Mo.
JACOB TRIEBER, District Judge, E. D. Arkansas....................Little Rock, Ark.
JOHN H. ROGERS, District Judge, W. D. Arkansas.......ceseeeeeeee...Ft. Smith, Ark.
ROBERT E. LEWIS, District Judge, Colorado ...Denver, Colo.
HENRY THOMAS REED, District Judge, N. D. JoOW&....0000envesense....Cresco, Towa,
SMITH McPHERSON, Distriet Judge, S. D. IoWa.....covevenvesnsesss...Red Oak, Iowa.
JOHN C. POLLOCK, District Judge, Kansas....... «......TOpeka, Kan.
CHAS. A. WILLARD, District Judge, Minnesota.....cceeeseveeq.... Minneapolis, Minn.
PAGE MORRIS, District Judge, Minnesota........ceveeversrvsssecsersess..Duluth, Minn.
DAVID P. DYER, District Judge, E. D. Migsouri......c.o0veveeeeensess...St. Louis, Mo,
ARBA 8. VAN VALKENBURGH, District Judge, W. D. Mlssouri‘..Kansas City, Mo.
W. H. MUNGER, District Judge, Nebraska........... ....Omaha, Neb.
THOMAS C. MUNGER, District Judge, Nebraska ..... ...Lincoln, Neb.
CHARLES F. AMIDON, District Judge, North Dakota. ....Fargo, N. D.
RALPH E. CAMPBELL, District Judge, E. Oklaaoma... ..Muskogee, Okl.
JOHN H. COTTERAL, District Judge, W. Oklahoma.... «es...Guthrie, Okl
JOHN E. CARLAND, District Judge, South Dakota.... .....Stoux Falls, 8. D.
JOHN A. MARSHALL, District Judge, Utah. . Salt Lake City, Utah,
JOHN A, RINER, District Judge, WyOmMINg....csceeessisrsensssseescssss.Cheyenne, Wyo.

NINTH CIRCUIT

JOSEPH McKENNA, Circuit JustiCe...ceeeveercaseescsssssssssecaness. Washington, D. C.
WILLIAM B. GILBERT, Circuit Judge...coceeecenrncsess ....Portland, Or.
ERSKINE M. ROSS, Clrcuit Judge.....ccavreeceecsscesscosaccs ...Los Angeles, Cal.

WM. W. MORROW, Circuit Judge..... Ceveseeasearennnanes viseseesse.San Francisco, Cal.
CORNELIUS H. HANFORD, District Judge, W. D. Washington... --Seattle, Wash.
OLIN WELLBORN, District Judge, 8. D. California........... .ese..LOs Angeles, Cal.

JOHN J. DE HAVEN, District Judge, N. D. California..
EDWARD WHITSON, District Judge, E. D. Washington...
CHARLES E. WOLVERTON, District Judge, Oregon.....
EDWARD S. FARRINGTON, District Judge, Nevada...

...San Francisco, Cal.
seees..Spokane, Wash.
+eese0..Portland, Or.
...Carson City, Nev.

FRANK 8. DIETRICH, District Judge, Idaho........ ++ss.+..Bolse, Idaho.
WM. C. VAN FLEET, District Judge, N. D. California. ...8an Francisco, Cal.
ROBERT 8. BEAN, District Judge, Oregon................ ..Portland, Or.

GEORGE DONWORTH, District Judge, W. D. Washington...... Seattle, Wash.,
CARL RASCH, District Judge, Montana ....ceeesseevetescesccecsseass..Helena, Mont.

* Died March 28, 1910.
8 Appointed May 2, 1910, Circuit Justice to suceeed David .J. Brewer.
¢ Appointed June 26, 1910, to succeed John F, Philips, retired.
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CASES

ARGUED AND DETERMINED

IN THE

UNITED STATES CIRCUIT COURTS OF APPEALS
AND THE CIRCUIT AND DISTRICT COURTS

BURLEY v. UNITED STATES et al.
(Circuit Court of Appeals, Ninth Circuit. July 5, 1910.)
No. 1,803.

1. EMINENT DoMAIN (§ 29%*)—GOVERNMENT IRRIGATION PROJECT—STATUTES—
CONSTRUCTION.

Irrigation Act June 17, 1902 c. 1093, § 1, 32 Stat. 388 (U. S. Comp. St.
Supp. 1909, p. 596), provides for the formatlon of a reclamation fund
with money received from the sale of public lands in certain states and
territories. ‘Section 3 authorizes the withdrawal from entry of lands re-
quired for irrigation works, and on the completion of surveys of such
lands, etc.,, makes it the duty of the Secretary of the Interior to determine
whether the project is practicable, and, if so, the public lands which they
propose to irrigate shall only be subject to entry of specified tracts. Sec-

_ tion 4 provides that, if there are necessary funds in the reclamation fund
available for the purpose, the project shall be constructed on a contract
with the Secretary, who shall give notice of the lands irrigable and of the
charges to be made per acre on the entries to be made and on lands in
private ownership which may be irrigated by the waters in the project.
Section 5 declares that no right to the use of water for land of private
ownership shall be sold exceeding 160 acres to any one landowner. Held,
that the act contemplated the irrigation of private lands as well as lands
belonging to the government, and that the fact that a scheme contem-
plated the irrigation of private as well as a large tract of government
land did not 1ender the project illegal, so as to prevent the condemna-
tion of land necessary to carry it out.

[Ed. Note—For other cases, see Eminent Domain, -Cent. Dig. § 76;
Dec. Dig. § 29.#]

2. EMINENT DOMAIN (§ 5*)—IRRIGATION—RIGHTS OF TEE UNITED STATES.

The United States has constitutional authority to organize and main-
tain an irrigation project within a state where it owns arid lands, where-
by it will associate with itself other owners of like lands for the purpose
of reclaiming and improving them, and for that purpose may exercise the
right of eminent domain against other landowners to obtain land neces-
sary to carry the proposed project in effect.

[Id. Note—For other cases, see Eminent Domain, Cent. Dig. §§ 19-23;
Dec. Dig. § 5.*

Nature and extent of power of United States to condemn property for
public use, see note to Town of Nahant v. United States, 70 C. C. A. 653.]

In Error to the Circuit Court of the United States for the Central
Division of the District of Idaho.

*For other cases see same topic & § NUMBER.in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
179 F—1
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Condemnation proceedings by the United States of America and the
County of Canyon, Idaho, against David E. Burley. From an order
directing condemnation (172 Fed. 615), defendant brings error. Af-
firmed.

This action was brought in the Cirenit Court of the United States for the
District of Idaho, by authority of the Attorney General of the United States,
on behalf of the United States, pursuant to an application made therefor by
the Secretary of the Interior, proceeding under section 7 of the Act of June 17,
1902, c. 1093, § 7, 32 Stat. 388 (U. 8. Comp. St. Supp. 1909, p: 600), entitled, “An
act appropriating the receipts from the sale and disposal of public lands in
certain states and territories to the .construction of irrigation works for the
reclamation of arid lands.” The state of Idaho is one of the states made sub-
ject to the provisions of this act. Section 7 provides as follows: “That where
in carrying out the provisions of this act it becomes necessary to acquire any
rights or property, the Secretary of the Interior is hereby authorized to ac-
quire the same for the United States by purchase or by condemnation under ju-
dicial process, and to pay from the reclamation fund the sums which may be
needed for that purpose, and it shall be the duty of the Attorney General of the
United States upon every application to the Secretary of the Interior, under
this act, to cause proceedings to be commenced for condemnation within thirty
days from the receipt of the application at the Department of Justice.”

It is alleged in the amendedcomplaint that the Secretary of the Interior
had caused to be surveyed and located a certain irrigation project in the state
of Idaho, known as the “Payette-Boise Project,” and had determined that the
same was practicable, and had let the contracts for the construction thereof;
that the said ‘irrigation project included.as a part thereof the construction
of a reservoir in Canyon county, Idaho, commonly known and designated as
the “Deer Flat Reservoir”; that the site of the reservoir included two certain
described tracts of land in Canyon county, Idaho, containing in the aggregate
296 acres, the title to which stood in the name of the defendant Burley, who
was capable of conveying title in fee to said premises free and clear of all
incumbrances, except the interest therein of the county of Canyon, Idaho;
that the county of Canyon claimed some interest, estate, or title in said prem-
ises; that the reservoir was at the time of the filing of the complaint in the
actual course of construction, and when completed the water impounded by
said reservoir would completely overflow the lands deseribed in the complaint;
that it had become necessary that the United States acquire title to the lands
described in the complaint for use as a part of said reservoir site, and for
such purpose the United States, acting through the Secretary of the Interior,
had been and was desirous of purchasing and acquiring title in fee to said
tract of land for that purpose; that the Secretary of the Interior was au-
thorized by law to acquire said lands by condemnation, and in his opinion
it was necessary and advantageous to the government that the said lands
should be so acquired; that said irrigation project was being primarily con-
structed for the purpose of supplying water for irrigation to arid lands in
Ada and Canyon counties, in the state of Idaho, which were public lands of
the United States, and that more than 50,000 acres of the public lands of
the United States would be supplied with water for irrigation and reclama-
tion from the said project by means of said Deer Flat reservoir; that the
land described, the title to which was in.the defendant, and which was in-
cluded in said reservoir site, was absolutely necessary for the use of the gov-
ernment in, the construction of said reservoir; that the reasonable value of
said land did not exceed $10 per acre, amounting ‘to $2,960, and the United
States offered to purchase said lands at said valuation; that a disagreement
had occurred and then existed between the defendant and the United States
concerning the purchase of said tracts of land by the United States, to wit,
that the United States and defendant were unable to agree upon a price for
the land which the United States considered to bé reasonable; and that the
defendant asked and demanded therefor a price which in the opinion of the
United States was more than said land was worth.” The United States prayed
for judgment that it should be adjudged that the public use required the
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condemnation of the land described, and that the United States should be
entitled to take and hold title in fee to said land for the public use specified
upon making compensation therefor, and that the court proceed to deter-
mine in the manner prescribed by law; compensation to be paid by the
United States for the said property.

To this amended complaint the defendant interposed a demurrer on various
grounds of uncertainty, among others, that it did not appear therefrom wheth-
er it was the purpose of the United States to devote said irrigation project
wholly and entirely to the irrigation of lands owned or possessed by the
United States, or whether its purpose was to devote said reservoir and pro-
ject in part or otherwise to furnishing water for the purpose of irrigating
lands in which the United States had no title or possession, but whieh were
owned and possessed by other persons.  The demurrer upon the ground
mentioned was overruled, and thereupon the defendant answered, in which
he admitted, among other things, the allegation in the amended complaint
that a disagreement had occurred and then existed between the defendant
and the United States concerning the purchase of said tracts of land by the
United States; that is to say, the disagreement was as to the purchase price,
but the defendant denied that he demanded or asked a price for said lands
in excess of their worth. The defendant, further answering, and as a further
defense to the cause of action, alleged that he was informed and believed.
and therefore averred the fact to be, that it was the design, intention, and
purpose of the United States to construct the irrigation project mentioned
and described in said amended complaint for the purpose of supplying water
to lands not owned or possessed by the United States, or in which the United -
States had any interest of any kind or character, but which were owned and
possessed by, and in which private individuals alone were interested, and
that the proceeding was instituted for the purpose of, and it was the design
and intention of the United States, if successful therein, to devote said land
of defendant to said purposes, in order to enable the United States to irrigate
such lands, the title to which was reposed in private ownership, and to fur-
ther the interests of the owners thereof, and to use and devote defendant’s
lands in aid of private enterprises in the improvement of lands not owned,
possessed, or controlled in any wise by the United States, or in which it had
any right, title, interest, or possession of any kind or character whatsoever,
of a public or governmental nature.

Upon the issues thus presented the case was tried before the court and a
jury upon a stipulation between the parties to the action that all issues, ex-
cept that of the value of the land sought to be condemned, should be heard
before the court without a jury, and that the question 'of the value of the
land should be submitted to the jury. 'Thereupon a jury was impaneled, and,
the court having announced its decision upon the issues submitted to it, the
jury, under the instructions, returned a verdict for the amount agreed upon
by counsel for the respective parties, to wit, the sum of $5,920. The findings
of the court upon the issues submitted to it were as follows:

“(1) That this action is brought by the authority of the Attormey General
of the United States, on behalf of the United States, pursuant to an appli-
cation made therefor by the honorable Secretary of the Interior of the United
States, proceeding under the provisions of an act of Congress entitled ‘An act
appropriating the receipts from the sale and disposal of public lands in cer-
tain states and territories for the construction of irrigation works for the
reclamation of arid lands,” approved June 17, 1902. 32 Stat. 388.

“(2) That long prior to the commencement of this action the honorable
Secretary of the Interior, proceeding under authority of said act, caused to
be surveyed and located a certain irrigation project in the state of Idaho
known as the ‘Payette-Boise Project,” and detérmined that the same was
practicable, and let contracts for the construction thereof; said project being
situate ‘in the counties of Ada and Canyon. That said project includes, as a
part thereof, the construction of a reservoir in Canyon county, Idaho, com-
monly known and designated as the ‘Deer Flat Reservoir,” the site of which
is a natural basin comprising approximately 10,000 acres of land. That the
land described in the amended complaint as belonging to the defendant, the
title to which the plaintiff seeks by this action to acquire, is situate within
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" said basin, and will, if said basin is used as a reservoir site, be covered with
water. That said reservoir was, at the time of the commencement of this
action, in the actual course of construction. That both the lands embraced
in said reservoir site and those in the vicinity thereof are arid in character,
and cannot -be profitably farmed without artificial irrigation. That of the
lands embraced within the reservoir site the plaintiff owned only a small por-
tion, but of the lands adjacent thereto and in the vicinity thereof, and sus-
ceptible of irrigation therefrom, the plaintiff was the owner of approximately
45,000 acres, and approximately the same amount of lands had passed to
patent and were in private ownership. That at the time said project was
surveyed and its feasibility considered all the natural flow of Boise river,
the only available source of supply for the irrigation of said and other lands
during a large portion of the irrigating season, had been appropriated, and
was being diverted by private corporations for the irrigation of agricultural
lands, and no considerable additional area could be irrigated, except by stor-
ing and conserving waters flowing in the river during the winter months, or
during the high-water season. The project as finally decided upon by the
honorable Secretary of the Interior contemplated the taking over of an exist-

" ing canal, called the ‘New York Canal,” which was to be improved, enlarged,
and extended, and through which water was to be carried to said reservoir
for the supply thereof during seasons of the year when there was an ade-
quate supply of water in the river for such purpose, and for delivering water
to. parties who already had the right to receive water from said canal by rea-

. s0n of existing contracts, and also to furnish water for the irrigation of lands
belonging to the plaintiff which were susceptible of irrigation from said canal,
and for the irrigation of unreclaimed lands belonging to private individuals,
but the entire project was for the irrigation and reclamation of arid lands.
That after the government had made some investigation, but before said proj-
ect was decided upon, property owners and citizens of said counties of Ada
-and Canyon entered upon a systematic agitation of the project, and certain
individuals, acting upon behalf of the public, and complying with the laws of
the state of Idaho relative to securing permits for the appropriation of wa-
ter, secured permits for such appropriation from the Boise river,crand assigned
the same to the United States, and the owners of arid lands, for the irrigation
of which there was no available water, proffered to the government their co-
operation and assistance, agreeing that if the government would undertake
the project, and thereby furnish water for the irrigation of their lands, they.
would bear their proportion of the expense thereof. That in consideration
of the large tract of public land to be irrigated and reclaimed by means of
said project, and such co-operation and assistance from private owners, the
honorable "Secretary of the Interior adopted said project and entered upon
its construction. That in order to irrigate some of the public lands lying
in the vicinity of said reservoir it is necessary to maintain the water in said
reservoir at such a level as will cause the same to overflow the defendant’s
land. 7That at the time said project was being investigated the public lands
lying in the vicinity of said reservoir site and susceptible to irrigation from
said reservoir were withdrawn from entry under the public land laws, and
since said withdrawal substantially all of said lands have been entered under
and subject to the conditions of said reclamation act.

“(3) That the honorable Secretary of the Interior entered upon said project
of the construction of said reservoir primarily for the purpose of irrigating -
public lands of the United States, and that the United States has a large
and substantial interest in the successful execution of that project, in that
thereby water will be rendered available for the irrigation of large tracts
of its own lands, thus rendering them marketable; and that, for the purpase
of carrying out said irrigation project, it is necessary that the plaintiff ac-
quire the title to the defendant’s lands, as the same are described in the
amended complaint, in order that it may use them for a part of said reservoir
site. .

“(4) That the defendant, David B. Burley, is the sole owner of said lands,
and the county of Canyon has no title thereto or interest therein.

“(5) That the plaintiff and the defendant, David E. Burley, were unable to
agree upon the value of said lands, or the price to be paid therefor by the
plaintiff, ’
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“And as conclusions of law from the foregoing facts it is found that the
plaintiff seeks to condemn said lands and to acquire title thereto for a lawful
purpose, and that the honorable Secretary of the Interior, in entering upon
said project, did not exceed the authority conferred upon him by the provi-
sions of said act of June 17, 1902, and that said lands are necessary to such
purpose, and that the plaintiff is entitled to expropriate them and acquire title
thereto upon the payment to the defendant of a just compensation therefor,
namely, the amount found by the jury.”

The compensation agreed upon and found by.the jury having been paid
into court, the judgment and order of condemnation was made. The case
comes here upon writ of error from the judgment.

John G. Willis, for plaintiff in error.
C. H. Lingenfelter, U. S. Atty., and B. E. Stoutemyer, for defend-
ants in error.

Before GILBERT, ROSS, and MORROW, Circuit Judges.

MORROW, Circuit Judge (after stating the facts as above). The
allegation of the amended complaint that a disagreement had occurred
and existed between the defendant and the United States. concerning
the purchase price of the land sought to be condemned, in this, that
the parties were unable to agree upon a price for said land, the ad-
mission of the answer that this allegation was true, except that the de-
fendant denied that he demanded or asked a price for the land in ex-
cess of its worth, the stipulation of the parties at the trial that the ques-
tion of value of the land should be submitted to a jury, and the fact that
the amount for which the jury was asked to render a verdict was agreed
upon by counsel for the respective parties and paid into court, have
the appearance of stating a single original subject of controversy, and
come very nearly rendering other questions in the case feigned issues.
But this feature of the proceeding was evidently not so intended and
will not be so considered. It will be treated, however, as showing con-
clusively that there is no claim on the part of the defendant that the
United States is seeking to appropriate defendant’s land without just
and adequate compensation. A just and adequate compensation has
been agreed upon and paid into court, and the defendant is not re-
quired to surrender his title or any rights that he may have therein
without just and adequate comperisation being first paid to him by the
United States as provided by law, i

It is contended by the defendant that the demurrer to the complaint
should have been sustained because of the insufficiency of the com-
.plaint and uncertainty of the allegation as to the purpose of the United
States in acquiring title to defendant’s property; that is to say, it is
uncertain, because it does not appear whether it was the purpose of
the United States to devote the proposed irrigation project wholly and
entirely to irrigation of lands owned or possessed by the United States,
or whether it was proposed to devote said reservoir and project, in
part or otherwise, to furnishing water for the purpose of irrigating
lands in which the United States had no title, interest, or possession,
but which were owned and possessed by other persons.

The specific objection to the complaint is that it is uncertain, be-
cause it alleges “that said irrigation project is being primarily con-
structed for the purpose of supplying water for irrigation,” etc., and
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that a statement as to secondary and other purposes is withheld, giv-
ing birth to a suspicion that the United States has a purpose which
it does not disclose, lest such disclosure should work a failure of the
proceeding. It appears from the opinion of the learned judge in the
court below (United States v. Burley [C. C.] 172 Fed. 615, 618) that
the original complaint was silent as to the ownership of the lands to
be irrigated from the reservoir. A demurrer to the complaint was ac-
cordingly sustained by the court upon that ground, and, complying
with the suggestion of the court, the attorney for the United States in
the amended complaint alleged that the “project was being primarily
constructed for the purpose of supplying water for irrigation to arid
lands in Ada and Canyon counties in the state of Idaho, which are
public lands of the United States.” There was a demurrer .to this
amended complaint on the ground of uncertainty, and the objection re-
newed that the allegation as to the “primary” purpose of the United
States in appropriating this land was not sufficient. ‘The demurrer
was overruled, and the allegation of the complaint denied in defend-
ant’s answer; and upon the issue thus joined evidence was taken, a
finding made, and judgment of condemnation entered in favor of the
United States. )

We need not stop to discuss the various meanings of the word “pri-
marily.” It will be sufficient to assign to it a meaning having refer-
ence to the subject-matter and the surrounding circumstances. This
rule of interpretation permits us to refer to the findings of fact in
this case, based upon the evidence admitted in support of the allega-
tion concerning the primary purpose of the irrigation project de-
scribed in the complaint. It was there found that the entire project
was for the irrigation and reclamation of arid lands. It contemplated

.the taking over of an existing canal, called the “New York Canal,”
which was to be improved, enlarged, and extended, and through which
water was to be carried to a reservoir for the supply thereof during
the seasons of the year when there was an adequate supply of water
in the river for such purpose. The project so far appears to be en-
tirely in accord with the act of June 17, 1902, which provides in sec-
tion 1 that certain money received from the sale and disposal of public
lands in certain states and territories including the state of Idaho
shall be “reserved, set aside, and appropriated as a special fund in the
treasury to be known as the ‘reclamation fund,” to be used in the ex-
amination and survey for and the construction-and maintenance of ir-

. rigation works for the storage, diversion, and development of waters
for the reclamation of -arid and semiarid lands in the said states and
territories” named. .

But the findings go further, and find that the project contemplated:
(1) The delivery of water to parties who already had the right to re-
ceive water from said canal by reason of existing contracts. (2) To
furnish water for the irrigation of lands belonging to the United
States which were susceptible of irrigation from said canal. (3) For
the irrigation of unreclaimed lands belonging to private individuals,
It was found, further, that the project of the construction of said res-
ervoir was entered upon “primarily” for the purpose of irrigating pub-
lic.lands of the United States, and that the United States had a large
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and substantial interest in the successful execution of that project, in
that thereby water would be rendered available for the irrigation of -
large tracts of its own land, thus rendering them marketable, and that
for the purpose of carrying out said irrigation project it was necessary
that the United States should acquire the title to the defendant’s lands
as the same were described in the amended complaint in order that it
might use them for a part of said reservoir site.

We now have a clear understanding of the meaning of the word
“primarily” as used in the complaint. It means that the entire project
is for the irrigation and reclamation of arid lands, and that the domi-
nating purpose of the United States is to store and supply water for
the irrigation and reclamation of its own arid lands. But the use of
the word “primarily” in describing the project and the dominating
purpose concerning such lands admits the existence of a secondary or
‘concomitant purpose to deliver water to parties who already had the-
right to receive water from the existing canal, and also to furnish wa-
ter for the irrigation of unreclaimed arid lands belonging to private
individuals. The defendant contends that the United States has no
right to take his property for a purpose which includes such secon-
dary or concomitant purpose, and because the complaint has been
framed in view of this construction he contends that it is open to his
demurrer for insufficiency and uncertainty.

In determining this question our first inquiry must be whether the
irrigation of private lands of an arid character is authorized by the
act of June 17, 1902. The title of the act is:

“An-act appropriating the receipts from the sale and disposal of public

lands in certain states and territories to the construction of irrigation works -
for the reclamation of-arid lands.”

In section 1 of that act there is a provision for the formation of a .
“reclamation fund” with the money received from the sale of public
lands in certain states and territories. In section 3 the Secretary of the |
Interior is authorized to withdraw from public entry the lands required
for irrigation works contemplated by the act, and also lands believed
to be susceptible of irrigation from said works, and upon the comple-
tion of surveys of such lands, and-of the necessary maps, plans, and
estimates of cost, the Secretary of the Interior is required to deter-
mine whether or not the project is practicable and advisable, and, if
found to be so, the public lands which it is proposed to irrigate by
means of .the contemplated works shall be subject to entry only under
the homestead laws in tracts of not less than 40 nor more than 160
acres, and shall be subject to the limitations, charges, terms, and con-
ditions in the act provided. In section 4 an irrigation project deter-
" mined by the Secretary of the Interior to be practicable may be con-
structed by contract, providing there are the necessary funds in the
“reclamation fund” available for that purpose. If there is; the Sec-
retary of the Interior is then required to give notice of the lands ir-
rigable under such project, and, among other things, the charges which
shall be made per acre upon the entries made under the provisions of
the act and “upon lands in private ownership which may be irrigated
by the waters of the said irrigation project.” In section 5 it is further



8 , 179 FEDERAL REPORTER.

. provided that “no right to the use of water for land in private owner-
ship shall be sold for a tract exceeding one hundred and sixty acres to
any one landowner.” The act clearly provides for the irrigation of
private lands under the conditions therein specified where such lands
are arid and within the limits of an irrigation project deemed by the
Secretary of the Interior to be practicable and advisable. sWe are
therefore of the opinion that the complaint is not open to the defend-
ant’s demurrer on the ground of insufficiency or uncertainty under the
provisions of the act of Congress.

We come now to the consideration of the real question in this case,
which is presented as a constitutional question and may be stated in
the following terms: Can the United States, owning arid lands with-
in a state, organize and maintain a scheme or project whereby it will
associate with itself other owners of arid lands for the purpose of re-
claiming and improving such lands, and in that behalf exercise the
fight of eminent domain against another landowner for the purpose of
obtaining the title and possession of land absolutely necessary in car-
rying the proposed scheme or project into effect?

It is contended by the defendant that this cannot be done, and the
case of Kansas v. Colorado, 206 U. S. 46, 91, 27 Sup. Ct. 655, 665, 51
L. Ed. 956, is cited as authority for such a limitation upon the power
and authority of Congress. It is said that the court, referring to the
statute under consideration, held in substance that article 4, § 3, of
the Constitution of the United States, providing that “Congress shall
have power to dispose of and make all needful rules and regulations
respecting the territory and other property- belonging to the United -
States,” did not authorize Congress to provide an irrigation project to
be carried out within a state for the reclamation of ‘arid lands not the
property of the United States. The controversy in that case was be-
tween the states of Kansas and Colorado concerning the diversion of
the waters of the Arkansas river for the irrigation of lands in Colorado.
It was alleged that such diversion damaged certain riparian proprietors

_in Kansas, through which state the river lows. The case was decided
against the state of Kansas on the ground that the detriment to Kan-
sas in the diminution of the flow of water by the diversion in Colorado,
while substantial, was not so great as to make the appropriation of the
water in Colorado an inequitable apportionment between the states.
The United States intervened in the case for its interest, contending
that the determination of the rights of the two states inter sese in re-
gard to the flow of water in the Arkansas river was subordinate to the
superior right on the part of the national government to control the
whole system of reclamation of arid lands within the states. It was in
answer to this contention that the court expressed the opinion, the sub-
stance of which has been stated. But the court said further concern-
ing the national control of the arid regions:

“It does not follow that the national government is entirely powerless in
respect to this matter. These arid lands are largely within the territories,
and over them, by virtue of the second paragraph of section 3 of article 4
heretofore quoted, or by virtue of the power vested in the national govern-
ment to acquire territory by treaties, Congress has full power of legislation,
subject to no restrictions other than those expressly named in the Counstitu-
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tion, and therefore it may legislate in respect to all arid lands withia their
limits. As to those lands within the limits of the states, at least of the West-
ern states, the national government is the most considerable owner, and has
power to dispose of and make all needful rules and regulations respecting
its property. We do not mean that its legislation can override state laws in
respect to the general subject of reclamation. While arid lands are to be
found mainly, if not only, in the Western and newer states, yet the powers
of the national government within the Hmits of those states are the same, no-
greater and no less than those within the limits of the original thirteen, and
it wounld be strange if, in the absence of a definite grant of power, the national
government could enter the territory of the states along the Atlantic and
legislate in respect to improving by irrigation or otherwise the lands within
their borders. Nor do we understand that hitherto Congress has acted in dis-
regard to this limitation.”

That is to say, it would be strange if the national government could
enter the territory of a state where there were no public lands of the
United States requiring irrigation and no public lands through which
water flows necessary for the irrigation of arid lands, and by legisla-
tion provide a system of irrigation for the private lands within the
state and control its administration. It would indeed be a strange pro-
ceeding and obviously wholly outside of the authority of Congress.
But in this case the United States is.the owner of large tracts of land
within the states named in the act of June 17, 1902. The public wel-
fare requires that these lands, as well as those held in private owner-
ship, should be reclaimed and made productive. To do this effectively
and economically with the available water supply, large tracts must be
brought into relation with a single system or project. These states
having arid lands have accordingly acted. upon the subject, and in the
state of Idaho, where the land is located in this case, it has been pro-
vided in section 14 of article 1 of the Constitution that:

“The necessar'y use of lands for the construction of reservoirs, or storage
basins, for the purposes of irrigation, or for the rights of way for the con-
struction of canals, ditches, flumes or pipes to convey water to a place of
use, for any useful, beneficial or necessary purpose or for drainage or for the
drainage of mines, etc. * * * is hereby declared to be a public use, and
subject to the regulation and control of the state. Private property may be
taken for public use but not until a just compensation, to be ascertained in
the manner prescribed by law, shall be paid therefor.”

The act of June 17, 1902, not only recognizes the Constitution and
laws of the state providing for the appropriation of its waters and the
reclamation of its arid lands, but it requires that the Secretary of the
Interior, in carrying out the provisions of the act,.shall proceed in con-
formity with such laws. " In what respect does such a proceeding con-
travene the Constitution of the United States? Has not the United
States as a landowner the same rights within the state that any other
landowner has? And when the land is of such a character that, to be
useful, it must be irrigated and reclaimed in large tracts, may not the
United States, co-operating with such other landowners, organize and
establish an effective and economical system or project for such irri-
gation and reclamation? And, finally, if the necessary use of lands
for such a purpose is made a public use by the state, is there any rea-
son why the United States should not exercise its right of eminent do-
main to aequire fitle to lands absolutely necessary to such public use?
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We can think of no constitutional objection to such a proceeding,
when it is clearly established that with respect to surrounding circum-
stances and conditions the use is a public use; and, while it has been
held that the law of the state is not conclusive upon this subject, the
Supreme Court of the United States in numerous cases has deter-
mined that such a use as here described in the project under consider-
ation is a public use.

In Fallbrook Irrigation District v. Bradley, 164 U. S. 112, 161, 17
Sup. Ct. 56, 64 (41 L. Ed. 369), the Supreme Court had. under consid-
eration the validity of the law of the state of California providing for
the organization and government of irrigation districts. It was con-
tended that the proceedings under the act with respect to an assess-
ment upon certain land within the district, if upheld as constitutional,
would result in the taking of the property of one person or class of
persons and giving it to another—“an act,” it was said, “of pure spolia-
tion.” It had been held by the Supreme Court of the state of Califor-
nia that the use of water for irrigation purposes under the provision of
the state act was a public use, and a corporation organized by virtue
of the act for the purpose of irrigation would be a municipal corpora-
tion, and organized for the promotion of the prosperity and welfare
of the people. The Supreme Court of the United States, reviewing the
provisions of the act and the considerations for its enactment, said:

“Viewing the subject for ourselves and in the light of these considerations,
we have very little difficulty in coming to the same conclusion reached by
the courts of California. The use must be regarded as a public use, or else
it would seem to follow that no general scheme of irrigation can be formed
or carried into effect. In general, the water to be used must be carried for
some distance and over or through private property, which cannot be taken
in invitum if the use to which it is to be put be not public, and if there be no
power to take property by condemnation it may be impossible to acquire it
at all. The use for which private property is to be taken must be a public
one, whether the taking be by the exercise of the right of eminent domain or
by that of taxation. Cole v. La Grange, 113 U. 8. 1 [5 Sup. Ct. 416, 28 L. Ed.
896]. A private company or corporation without the power to acquire the
land in invitum would be of no real benefit, and at any rate the cost of the
undertaking would be so greatly enhanced by the knowledge that the land
must-be acquired by purchase that it would be practically impossible to build
the works or obtain the water. Individual enterprise would be equally in-
effectual. No one owner would find it possible to construct and maintain wa-
+ terworks and canals any better than private corporations or companies, and
unless they had the power of eminent domain they ‘could accomplish noth-
ing. If that power could be conferred upon them, it could only be upon the
ground that the property they took was to be taken for a public purpose.
While the consideration that the work of irrigation must be abandoned if
the use of the water may not be held to be or constitute a public use is not
to be regarded as conclusive in favor of such use, yet that fact is in this
case a most important consideration. Millions of acres of land otherwise
cultivable must be left in their present arid and worthless condition, and an
effectiial obstacle will therefore remain in the way of the advance of a large
portion of the state in material wealth and prosperity. To irrigate, and thus
to bring into possible cultivation, these large masses of otherwise worthless
lands, would seem to be a public purpose, and a matter of public interest, not
confined to the landowners, or even to any one section of the state.”

The conditions referred to in that case are almost identical with the
conditions in the present case, and the opinion of the court is pecu-
liarly applicable to the question under consideration.
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~ In Clark v. Nash, 198 U. S. 361, 25 Sup. Ct. 676, 49 L. Ed. 1085,
the action was brought in the state court of Utah by an individual
landowner as plaintiff to condemn a right of way to enable the plain-
tiff to enlarge a ditch belonging to the defendants for the conveying of
water across the land of the defendants for the purpose of irrigating
plaintiff’s land. The trial court found the facts to be that plaintiff’s
land was arid land and would not produce without artificial irrigation,
but that with artificial irrigation the same would produce abundantly
of grain, vegetables, fruits, and hay; that the use of the surplus wa-
ters of a certain creek which it was proposed to convey to plaintiff’s
land by the enlarged ditch was a public use; and that the plaintiff was
entitled to a decree condemning a right of way across defendants’
land for the purpose of carrying such surplus waters to the plaintiff’s
land. The case was taken to the Supreme Court of the United States
as involving a constitutional question in the taking of defendants’ land
for a private use. Upon the facts stated in the findings of the trial
court and having reference to the conditions stated it was held that
the proceedings did not in any way violate the Constitution of the
United States. ‘ .

In Strickley v. Highland Boy Mining Co., 200 U. S. 527, 26 Sup. Ct.
301, 50 1. Ed. 581, the action was also brought in a state court of
Utah to condemn a right of way under a statute of the state for an
aérial bucket line across defendant’s placer mining claim. It was ob-
jected that the right of way was solely for private use, and that the
taking of the land for that purpose was in violation of the Constitution
of the United States. The statute was held to be constitutional, and
the proceeding upheld by the Supreme Court of the state, and the de-
cision affirmed by the Supreme Court of the United States.

In the case of Bacon v. Walker, 204 U. S. 311, 316, 27 Sup. Ct. 289,
290, 51 L. Ed. 499, it was said with respect to the last-named case that.
it “was the recognition of the power of the state to work out from the
conditions existing in a mining region the largest welfare of the in-
habitants.” ‘This is the theory upon which the laws relating to the ir-
rigation and reclamation of arid lands is based, and justifies the laws
of the states upon the subject and the co-operation of the United
States under the act of June 17, 1902.

The objection that the United States has no ‘constitutional authority
to enter into such co-operation and engage in the business of organi- |
zing and ‘maintaining irrigation and reclamation projects of the char-
acter provided by the act of June 17, 1902, is equally untenable. The -
act was held constitutional by this court in United States v. Hanson,
167 Fed. 881, 93 C. C. A. 371, and we can add but little to what was
said in that case. But, considering the provisions of the act in view of
the specific objections against its constitutionality in this case, we must
say that our opinion is not shaken as to the correctness of that de-
cision. The policy of reclaiming the arid region of the West for a
beneficial use open to all the people of the United States is as much a
national policy as the preservation of rivers and harbors for the bene-
fit of navigation. President Roosevelt, in his message to Congress in
1901, in urging the legislation which resulted in the passage of the
reclamation act, made use of language applicable here. He said:



12 ' : 179 FEDERAL REPORTER.

“It is as right for the national government to make the streams and rivers:
of the arid region useful by engineering works for water storage as to make
useful the rivers and harbors of the humid region by engineering works of
another kind. The storing of the floods in reservoirs at the headwaters of
our rivers is but an enlargement of our present policy of river control, under- *
which levees are built on the lower reaches of the same streams.”

Again he says in the same message:

“The reclamation and settlement of the arid lands will enrich every - por-
tion of our country, just as the settlement of the Ohio and Mississippi Val-
leys brought prosperity to the Atlantic states. The increased demand for-
manufactured articles will stimulate industrial production, while wider home-
markets and the trade of Asia will consume the larger food supplies and ef-
fectually prevent Western competition with Eastern agriculture. Indeed,
the products of irrigation will be consumed chiefly in upbuilding local centers
of mining and other industries, which would not otherwise come into existence-
at all. Our people as a whole will profit, for successful home making is but
another name for the upbuilding of the nation.”

That the United States may, where the circumstances and condi-
tions require it, reserve the waters of a river flowing through its pub-
lic lands for a particular, beneficial purpose, was held by this court in
Winters v. United States, 143 Fed. 740, 74 C. C. A. 666, and 148 Fed.
684, 78 C. C. A. 546. This decision was affirmed by the Supreme
Court of the United States in Winters v. United States, 207 U. S. 564,
577, 28 Sup. Ct. 207, 212, 52 L. Ed. 340, where the court said:

“The power of the government to reserve the waters and exempt them from
appropriation under the state laws is not denied, and could not be. United
States v. Rio Grande Dam & Irrigation Co., 174 U. 8. 690. 702 [19 Sup. Ct.

770, 43 1. Ed. 1136]; United States v. Winans, 198 U. S. 371 [25 Sup. Ct. 662,.
49 L. Ed. 1089].”

To the same effect was the decision of this court in Conrad Inv. Co.
v. United States, 161 Fed 829, 831, 88 C. C. A. 647.

The authority of the United States to reserve the waters of its.
streams in the arid region for a beneficial purpose has been recently
extended to the settlement of a long-standing controversy between the
United States and Mexico respecting the use of the waters of the Rio
Grande. By the Act Feb. 25, 1905, c. 798 (33 Stat. 814), the provisions.
of the reclamation act of June 17, 1902, were extended to the portion
of the state of Texas bordering upon the Rio Grande which could be
irrigated from a dam constructed near Engle in the territory of New
Mexico. This act was passed for the purpose of enabling the United:
States to carry into effect the terms of a proposed treaty or conven-
tion with Mexico, which was afterwards signed on May 21, 1906-(34 -
Stat. 2953). This treaty or convention provided that:

“After the completion of the proposed storage dam near Engle, New Mexico,.
and the distributing system auxiliary thereto, and as soon as water shall be
available in said system for the purpose, the United States shall deliver to
Mexico a total of 60,000 acre-feet of water annually, in the bed of the Rio

Grande at the point where the head works of the Acequia Madre, known as.
the Old Mexican Canal, now exist above the city of Juarez, Mexico,”

By the Act March 4, 1907, c. 2918 (34 Stat. 1357), an appropriation
of $1,000,000 was made available as needed, and to be expended under
the direction of the Secretary of the Interior, for the construction of
the above-mentioned dam in connection with the irrigation project on.



UNITED STATES V. ALLEN. - 13

the Rio Grande. By the Act June 12, 1906, c. 3288, 34 Stat. 259 (U. 8.
Comp. St. Supp. 1909, p. 603), the provisions of the reclamation act
were extended so as to include and apply to the state of Texas, where
there never has been any public lands of the United States, but where
such streams as the Pecos and the Rio Grande, rising in New Mexico,
a territory of the United States, and flowing into Texas, have become
important factors in the irrigation and reclamation of the arid lands
-of that state.

This legislation illustrates the scope of the reclamation act and its
purpose in preserving the waters and reclaiming the arid lands of the
Western states, where, as said in Kansas v. Colorado, supra: -

“The national government is the most considerable owner, and has power
to dispose of and make all needful rules and regulations respecting its prop-
erty.”

The judgment of the Circuit Court is affirmed.

UNITED STATES v. ALLEN et al.i
(Circuit Court of Appeals, Eighth Circuit. June 8, 1910.)
Nos. 3150-3163, 3265, 3276, 3279.

1. INDIANS (§ 15%)—LANDS—RESTRICTION ON ALIENATION BY ALLOTTEES—
RiGHT OF UNITED STATES TO ENFORCE BY SUITS.

The plan of the United States government in dissolving the Five Civiliz-
ed Tribes of Indians and distributing their lands in severalty was a great
governmental project, having for its object the social and industrial ad-
vancement of the Indians, and the various acts pertaining thereto must
be construed in consonance with such purpose and not merely as real
estate transactions. The relation of the government to the Indians is
pot to be measured by the law governing the ordinary relation of guar-
dian and ward, nor are the limitations imposed on the alienation of land
governed by the strict rules of law relating to grantor or grantee, but the
United States, by virtue of its peculiar relationship to the Indians and
to prevent the policy to be.worked out through such legislation from be-
ing defeated may enforce such restrictions on alienation in the courts al-
though retaining neither a legal nor an equitable estate in the lands after
the allotment.

[Ed.' Note.—For other cases, see Indians, Cent. Dig. § 39; Dec. Dig.
Dig. § 15.%]

2. INDIANS (§ 15*)—LANDS—RIGHT OF UNITED STATES TO MAINTAIN SUITS—
CONSTRUCTION OF STATUTE.

The provision of Act May 27, 1908, c. 199, § 6, 35 Stat. 314, that “noth-
ing in this act shall be construed as a denial of the right of the United
States to take such steps as may be necessary including the bringing of
any suit * * # to acquire or retain possession of restricted Indian
lands * * * in cases where deeds, leases or contracts * #* * have
been or shall be made contrary to law with respect to such lands prior
to the removal therefrom of restrictions upon the alienation thereof,
such suits to be brought on the recommendation of the Secretary of the
Interior, without costs or charges to the allottees the necessary expenses
incurred in so doing to be defrayed from the money appropriated by this
act” is more than a saving clause and when read in connection with the
part of the section appropriating $50,000 to cover the expenses incurred
in such litigation is an implied grant of power to maintain such suits

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
t Rehearing denled August 20, 1910.
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.

and such power extends to suits relating to allotments which were freed
from restrictions by section 1 of the act in respect to conveyances or con- .
tracts previously made.

[Ed. Note.—For other cases, see Indlans Cent Dlg § 39; Dec. Dig..
§ 15.%]

3 StaTuTEs (§ 18.:)*)—CONSTRUCTION—IMPLIED PBovrsxoms
That which is implied is as much a part of a statute as that which
is expressed.
[Ed. Note—For other cases, see Statutes, Cent. Dig. § 264; Dec. Dig.
§ 185.4]

4. STATUTES (§ 217*)—CoNSTRUCTION—EXTRINSIC EVIDENCE To AID CONSTRUC-
* TION.

The effect of a statute actually passed by Congress cannot be narrowed
by reference to a bill which was never voted on, but was merely proposed’
in committee.

[Ed. Note.——For other cases, see Statutes, Cent. Dig. § 293; Dec. Dig.
§ 217.%1

5. INDIANS (§ 31*)—PROTECTION OF RIGHTS BY UNITED STATES—EFFECT oF"

GRANTING CITIZENSHIP, ~
The grant of citizenship to the Indians in Indian Territory by Act.
Feb. 8, 1887, c. 119, 24 Stat. 388, as amended-by Act March 3, 1901, c.
868, 31 Stat. 1447, was intended for their protection, and was not a re-
nunciation by the United States of the authority which it had always-
exercised to adopt such measures as in its judgment were wise for the-

_ brotection of the Indian in his rights.

[Xd. Note.—For other cases, see Indians, Cent. Dig. § 23; Dec. Dig.
§ 31.%]

6. INDIANS (§ 15%)—SUITs RESPECTING ILANDS—PARTIES.
'~ To a suit brought by the United States under the authority conferredi
by Act May 27, 1908, c. 199, § 6, 35 Stat.. 314, to set aside a deed, lease,.
or contract made by an Indian allottee in violation of the statutory re--
strictions on alienation, the allottee is not an indispensable party.

[Ed. Note.—For other cases, see Indians, Cent. Dig. § 39; Dec. Dig.
§ 15.%]

7. ParTiESs (§ 51*)—INDISPENSABLE PARTIES—RULE GOVERNING.

It is not the mere convenience of the parties before the court that ren-
ders absent parties indispensable, but the protection of the rights of those-
absent parties.

; [Ed. Note.—For other, cases see Parties, Cent. Dig. §§ 76, 77; Dec. D1g

51.%]

8. EQuity (§ 150*)—PLEADING—MULTIFARIOUSNESS OF BILL.

A bill filed by the United States to cancel a large number of separate-
conveyances made by individual Indian allottees to the several defend-
ants as invalid, because made in violation of a statute imposing restric-
tions upon the alienation of the land by the Indians, is not multifarious..

[Ed. Note.—For other cases, see Equity, Cent. Dig. §§ 371-379; Dec.
Dig. § 150.*%]

9. INDIANS (§ 31‘)—R1:STR10'110N ON POWER TO ALIENATE LAND—POWER OF

CONGRESS TO EXTEND.,

It is within the power of Congress to enlarge the period within which:
an Indian allottee is prohibited from alienating his land beyond that im-
posed when the allotment was made, so long as the land is held by the-
allottee, although in the meantime. he may have been made a citizen.

[Ed. Note—For other cases, see Indians, Cent. Dig. § 23; Dec. Dig. §
31.%]

Adams, Circuit Judge, dissenting.

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes-
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Appeals from the Circuit Court of the United States for the Eastern
District of Oklahoma. :

These were seventeen.suits in equity by the United States against
James P. Allen and others, N. E. Patterson and others, Charles E.
McPherren and others, F. B. Severs and others, Wilson Bruton and
others, Norman Pruitt and others, James Jefferson and others, J. J.
Creamer and others, Felix R. Phillips and others, J. M. Dickenson
and others, James P. Allen and others, Walter F. Nichols and others,
John F. McClellan and others, Alfred F. Goat and others, George C.
Crump and others, C. J. Benson and others, and J. O. Davis and oth-
“ers. Decrees for defendants (171 Fed. 907), and complainant appeals.
Reversed.

Charles W. Russell, Asst. Atty. Gen., for the United States.

S. T. Bledsoe, George S. Ramsey, B. B. Blakeney, James E. Hum-
phrey, Joseph C. Stone, and Robert L. Owen, pro se (A. W. Clapp,
0. L. Rider, Kenneth S. Muchison, Wm, M, Matthews, C. L. Thomas,
N. A. Gibson, Robert J. Boone, George C. Butte, Garfield Johnson,
~ T. 8. Cobb, Crump, Rogers & Harris, Willmott & Wilhoit, W. L. Mc-

Cann, Thomas H. Owen, W. B. Crossan, and Davis & Davis, on, the -
briefs), for appellees.

Before HOOK and ADAMS, Circuit Judges, and AMIDON, Dis-
trict Judge.

AMIDON, District Judge. The lands of the Five Civilized Tribes
were allotted in severalty to their members, subject to express restric-
tions against their alienation for specified periods of time. The bills
in these suits charge that many thousand conveyances have been made
in violation of those restrictions, and the suits have been brought by
the United States to have some 4,000 of these conveyances declared to
be void and canceled of record. The restrictions against alienation
arise out of numerous statutes and treaties, and vary according to such
matters as the amount of Indian blood of the allottee, whether the
land was a homestead, and whether it was held as an original allot-
ment or by inheritance. The grantees under the conveyances are clas-
sified according to some distinct feature of the restriction upon aliena-
tion, and all grantees coming under each class are combined as defend-
ants in a single suit. The allottees are not made parties either as plain-
tiff or defendant, and it is not charged in the bills that the conveyances
were obtained by fraud, misrepresentation, or for an inadequate con-
sideration. They are assailed solely upon the ground that they were
made in violation of the restriction which Congress imposed upon the
alienation of the allotments. :

These bills were demurred to upon numerous grounds. The de-
murrers were sustained by the trial court for the reason (1) that the
complainant has not such an interest in the matters involved as entitles
it to maintain the action; (2) that the allottees are necessary parties,
and that there is therefore a defect of parties; (8) that the bills are
multifarious. A decree was entered in each case dismissing the bill
upon the merits, to review which is the object of this appeal.

The consideration of the case will be simplified if it is understood
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at the outset that the plan of the government, in dissolving the five
civilized nations and distributing their lands in severalty, was not sim-
ply a real estate transaction. It was a great governmental project,
having for its object the social and indystrial elevation of the Indians.
For the accomplishment of that result there were tiwo main reliances:
(1) The added incentive which comes from the individual ownership
of property as distinguished from its joint or tribal ownership; (2)
the continuance of that ownership for such a period as should bring
the Indian into a state where he could safely be trusted to protect his
interests in the sharp competition with members of the white race.
During all the years that this scheme was in process of execution, the
_ Indian lands, like the Indians themselves, were subject to the supreme
authority of the national government. The United States proceeded,
in so far as it could, with.the consent of the Indians. That, however,
it did as a matter of wise governmental policy, and not in obedience
to any constitutional restriction. Whenever it encountered the obsti-
nate opposition of the Indians to its plans, it did not hesitate to set
aside their will and substitute its own authority. The title to these
lands was in the Indian tribes, and the formal conveyances to the in-
-dividual members were made by tribal officers. All this, however, was
<done in obedience to the regulations of the national government. To
attempt to cramp these large governmental measures to the narrow
limits of a real estate transaction is to deprive them of their distinc-
tive character. And yet much of the argument contained in the briefs,
as well as the opinion of the trial court, treats these measures as a
matter between grantor and grantee, and, wherever they do not fit the
private law of real property, they are declared to be ineffective,

The same observations may be made as to the statement of the rela-
tion between the ‘national government and the Indians being that of
guardian and ward. These are familiar terms in decisions dealing
with Indian matters. They are, however, words of illustration, and
not of definition, and to attempt to reason from the private law ‘of
guardian and ward to the measures of the federal government in deal-
ing with the Five Civilized Tribes leads only to confusion and the sub-
version of the real scheme of government.

Turning now to the objections which were made and sustained by
the trial court, has the federal government such an interest as entitles
it to maintain these suits? It will be conceded at the outset that it has
no legal or equitable estate in the allotments; and.if such an estate is
necessary, it has no standing in court. It is, however, too plain for
controversy, that the federal government imposed restrictions upon
the alienation of these allotments. That restriction was its main reli-
ance for the social and industrial elevation of the Indians. Has it a
standing in court for the enforcement of its policy? ‘To say that it
has not is to make the restraints upon alienation a mere brutum ful-
men. Shall the Indians who are intended to be restrained, be made
the sole agency for the enforcement of the restraint? If so, the act
of Congress is nothing more than a benevolent admonition. If they
are unable to resist the allurements by which they are enticed into
making the conveyances, will they be expected to undertake the diffi-
<ult and protracted litigation necessary to set aside their own acts?
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To ask these questions is to answer them. Congress intended that both
the Indians and the members of the white race should obey its limita-
tions. A transfer of the allotments is not simply a violation of the pro-
prietary rights of the Indian. It violates the governmental rights of
the United States. If these Indians may be divested of their lands,
they will be thrown back upon the nation a pauperized, discontented,
and, possibly, belligerent people. To prevent such results the United
States may invoke the aid of its courts. That question was put to rest
in-the decision of In re Debs, 158 U. S. 564, 15 Sup. Ct. 900, 39 L.
Ed. 1092. When a suit in equity is an appropriate method for the en-
-forcement of a governmental policy, the national government may
maintain such a suit. The present case presents a right of the nation
which has been violated and cannot be redressed in any other way than
by a suit in equity. If its interest in its measures does not give it a
standing in court, then the violation of those measures must go wholly
without redress. Governmental action cannot be thus paralyzed. If
the aid of the court is an appropriate remedy, the governnient has the
same right to proceed in that manner that it has to use executive
power where that power is an appropriate agency for the accomplish-
ment of its purposes.

The Supreme Court of the United States in the case which carried
the .emancipation of the Indians and their property to the fullest ex-
tent, expressly recognizes the right of the government to enforce, by
appropriate action in court, the restraints which it imposed upon the
alienation of Indian allotments. The court says in the Heff Case, 197
U. S. 489, 509, 25 Sup. Ct. 512, 49 L. Ed. 848: '

“Undoubtedly an allottee can enforce his right to an interest in the tribal
or other property (for that right is expressly granted), and equally clear is
it that Congress may enforce and protect any condition which it attaches to
any of its grants. This it may do by appropriate proceedings in either a na-
tional or state court. * * * Many a tract of land is conveyed with con-
ditions subsequent. A minor may not alienate his lands; and the proper

tribunal may at the instance of the rightful party enforce all restraints upon
alienation.”

Under the general allotment act of 1887, a provisional patent was is-
sued to the allottee, and the naked legal title retained in the govern-
ment for the period of 25 years. In the case of the Five Civilized Tribes,
this plan was modified to the extent of granting the legal title to the
Indian, but imposing upon it a restraint against alienation. These
plans present simply differences of method. = The object sought in
each case was the same, namely, to clothe the Indian with such title
to the property as seemed best calculated to encourage his industrial
development, and yet accompany this grant with such a restriction as
would prevent the main reliance of the government for the industrial
betterment of the Indian from being defeated by the alienation of the
property. The right of the government to invoke the aid of its court
to prevent the defeat of its object is the same under the one statute
as the other. Its right to maintain a suit to prevent the defeat of its
allotment scheme under the general law of 1887, is fully sustained in
United States v. Rickert, 188 U. S. 432, 23 Sup. Ct. 478, 47 L. Ed.
&32. It is contended, however, in the present case, that that decision

179 F.—2
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is not controlling because there the government held the legal title to
the property for a period of 25 years in trust for the Indian, whereas
here the legal title has been conveyed to the Indian, but subject to a
restraint upon alienation. The decision in the Rickert Case does not
rest upon a principle of the law of real property, but upon the power
of the nation to enforce its own measures. At page 444 of the opinion
188 U. S,, at page 478 of 23 Sup. Ct. (47 L. Ed. 53R), the right of the
government to maintain the suit is declared to rest, not upon the fact
that it held the title to the property, but, to use the language of the
court, upon “the injurious effect of the assessment and taxation com-
plained of upon the plans of the government with reference to the In- -
dians.” In either case it is not a right of property which is enforced,
but a plan of government. The Supreme Court there declares the
right of the nation to maintain a suit for the enforcement of its policy
in regard to Indian allotments to be too plain for argument. 188 U.
S. 444, 23 Sup. Ct. 478, 47 L. Ed. 532. This statement is approved in
McKay v. Kalyton, 204 U. S. 458, 467, 27 Sup. Ct. 346, 51 L. Ed. 566.

But we are not left to inference from the general scheme of the
national government in its dealings with the Five Civilized Tribes, to
find authority for the maintenance of these suits. They are authorized
by express act of Congress. The last paragraph of section 6 of the
act of May 27, 1908, c. 199, 35 Stat. 312, is a saving clause. Viewed
solely in that light it declares the belief and intent of Congress that the
fights which. it saves, exist. It does not, however, stop with the lan-
guage which saves the rights specified, but proceeds to declare the
conditions upon which those rights shall be exercised by stating that
the ‘suits shall be brought upon the recommendation of the Secretary
of the Interior, and without cost to the allottees. It thus passes be-
yond the scope of a saving clause, and uses language which is con-
sistent only with the grant of the power to institute the suits. When
this language is read 1n connection with the earlier part of the section
appropriating $50,000 to cover the expenses incurred by the Attor-
ney General in this litigation, the intent of Congress, that the power
to maintain the suits is granted, and its purpose that such suits should
be instituted in proper cases, is clearly manifest. It is incredible that
the purpose of Congress was simply to provide for the institution of
suits to obtain a judicial determination as to whether the power of the
government to maintain such suits existed. Congress by its own dec-
laration could have placed that question beyond controversy, and the
courts ought not to give a meaning to its acts which would make of
them a mere squandering of public funds. That which is implied is
as much a part of a statute as that which is expressed. City of Lit-
tle Rock v. U. S, 103 Fed. 418, 43 C. C. A. 261; United States v.
Babbit, 1 Black, 55, 17 L. Ed. 94. Implications, far less clear than
the power to maintain these suits, have been enforced by the courts.
Gelpcke v. City of Dubuque, 1 Wall. 220, 17 L. Ed. 530; Postmaster
General v. Early, 12 Wheat. 136, 146, 6 L. Ed. 577; Telegraph Com-
pany v. Eyser, 19 Wall. 419, 22 L. Ed. 43; Great Northern Railway
Co. v. United States, 155 Fed. 945, 84 C. C. A. 93. 'The trial court
held that because a statute conferring the jurisdiction here in ques-
tion by more direct language was not enacted, though brought to the

’
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attention of the committee having the present act in charge, that this
amounted to an expression of the legislative intent that the right it-
self either did not exist or was so doubtful that the only proper proce-
dure was to make provision for a judicial determination of its exist-
ence. Courts can find the intent of the Legislature only in the acts
which are in fact passed, and not in those which are never voted up-
on in Congress, but which are simply proposed in committee. It is not
contended that the bill referred to was ever brought to a vote in Con-
gress and rejected. It was simply one of the measures which was
under consideration at the time the act of May 27, 1908, was passed.
To hold that such facts can be looked to for the purpose of narrowing
the effect of a statute actually passed, would be to invent a new and °
dangerous canon of statutory interpretation.

Much of the briefs is devoted to arguments deduced solely from the -
fact that Congress has conferred national citizenship upon the In-
dians, These arguments have been frequently presented to the courts, .
but so far as we are aware, they have never defeated the exercise of
national authority over the Indian except in the Heff Case, 197 U. S.
488, 25 Sup. Ct. 506, 49 L. Ed. 848. That decision, however, as now
explained by the Supreme Court in United States v. Celestine, 215 U.
S. 278, 30 Sup. Ct. 93, 54 L. Ed. —, lends no support to the defend-
ants. The case arose under the general allotment act of 1887. That -
statute provides that, upon the completion of the allotments, the In-
dians “shall have the benefit of, and be subject to the laws, both civil
and criminal, of the state.” Mr. Justice Brewer carries this feature of
the statute through his opinion at every step as the basis of the deci-
sion of the court. He has now removed all possible doubt on the sub-
ject by his opinion in the Celestine Case, where he expressly states
that the Heff opinion rests upon the fact that under the general al-
lotment act Congress has, by direct provision, entirely renounced its
own authority over the Indians, and subjected them to thé laws of the
state, both civil and criminal. The decision of the Heff Case simply
gives effect to this positive declaration of the legislative intent. In
its dealings with the Five Civilized Nations, Congress has been at great
- pains to indicate a different purpose. Here it has from time to time,
down to the organic act admitting Oklahoma and the provisions
which it insisted should be embodied in the Constitution of that state,
reserved to itself express authority to pass such laws with respect both
to the Indians and their lands, as shall in its judgment seem wise. In
the present case, though it conferred citizenship upon the Indians, it
accompanied its grant of the allotments to them with an express pro-
vision against their alienation, The difference between the present
case and the Heff Case is this: In the former case Congress express-
ly renounced its own authority over the Indians, and subjected them
to the laws, both civil and criminal, of the state. Here Congress, with
equal explicitness, has imposed a restraint upon the alienation of al-
lotments, It is as much the duty of the courts to give effect to the
legislative intent in the present case as in the former. See, also, U. S.
v. Sutton, 215 U. S. 291, 30 Sup. Ct. 116, 54 L. Ed. —.

The grant of citizenship to the members of the Five Nations was in-
tended for their protection, and not to strip them of the protection of

¢
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the national government. It was, in our judgment, never the intent
of Congress to deprive itself of the authority which it had always ex-
ercised to adopt such measures as in its judgment were wise for the
protection of the Indian in his rights among the more highly de-
veloped members of the white race. Conceding the Indians to be citi-
zens of the United States and of the state of their residence, this court
still said in the case of United States v. Thurston County, 143 Fed.
287, 288, 74 C. C. A. 425, 426: “Their civil and political status, how-
ever, does not condition the power, authority, or duty of the Wnited
States to exert its powers of government to control their property, to
protect them in their rights, to faithfully discharge its legal and moral
obligations to them, and to execute every trust with which it is
charged for their benefit. They are still members of their tribes and of
an inferior and dependent race.” Clothing them with citizenship did
not change their character or invest them with full industrial capac-
.ity. These records are eloquent on that subject. An intent to de-
stroy the authority of the national government to protect the Indian
ought not to be deduced as a mere speculative inference from the
definition of citizenship. Such a radical change of national policy
should emanate only from express and unequivocal language.

Section 1 of the act of May 2%, 1908, removes all restraints upon
. " alienation as to seyeral classes of allotments. Section 6 of that act
provides for the appointment of representatives of the Secretary of
the Interior to counsel and advise Indian allottees having restricted
lands, with reference to the same, and also authorizes these agents to
bring suits in the name of the allottee to cancel and annul any convey-
ance or incumbrance thereof made in violation of any act of Congress.
These provisions standing alone would afford a strong implication
against the right of the government to maintain these suits in its own
name as to.lands that are freed from restriction by section 1. The
Indian as a citizen of the United States has a clear right to maintain
any suit necessary to set aside illegal conveyances of his property.
By section 1 of the act he is vested in certain cases with an unre-
stricted right to dispose of his allotment. How can the Attorney. Gen-
eral contend that as to lands thus freed from restriction by the gov-
ernment he is truthfully representing its present policy by prosecuting
these suits in its name? Again, it might well be urged that, inasmuch
as Congress has authorized the agents of the Secretary of the Interior
to maintain suits in the nape of allottees to cancel any instrument ex-
ecuted in violation of law, it has thereby indicated its intent that no
other governmental agency should institute such suits. These con-
tentions, in our judgment, would be controlling were it not for the
last paragraph of section 6 of the act. It reads as follows:

“Nothing in this act shall be construed as a denial of the right of the
United States to take such steps as may be necessary, including the bring-
ing of any suit, and the prosecution and appeal thereof, to acquire or re-
tain possession of restricted Indian lands, or to remove cloud therefrom, or
clear title to the same, in cases where deeds, leases or contracts of any other
kind or character whatsoever have been or shall be made contrary to law
with respect to such lands prior to the removal therefrom of restrictions up-
on the alienation thereof.”
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~ “Nothing in this act” includes the provisions from which the im-
plication is drawn against the right of the government to maintain
these suits. The later language of the paragraph extends that right
to all conveyances which “have been made contrary to law with re-
spect to said lands prior to the removal therefrom of restrictions upon
the alienation thereof.” According to the averments of the bills, every
conveyance here involved falls clearly within these words. To deny
the right of the government to maintain these suits is to repudiate the
plain language and manifest object of the paragraph which we have
quoted. The Indians and their lands were subject to the supervision
of the Secretary of the Interior, and the act provides that the suits
shall only be brought on his recommendation. The power of Congress
to confer such an authority is beyond question. Whether the suits
should be brought presents a question of administrative rather than
judicial discretion.. If Congress saw fit to reinvest allottees with a
clear title to their allotments before freeing them from restraint by
section 1 of the act, that is clearly a subject with whose wisdom the
courts cannot interfere. It is our duty to give effect to the intent of
Congress as declared by the statute. The Supreme Court in the case
of United States v. Celestine, 215 U. S. 278, 30 Sup. Ct. 93, 54 L. Ed.
——, again enforces the duty of the courts to construe legislation of
Congress in relation to the Indians so as to promote their interest.
Applying that canon, we entertain no doubt of the right of the govern-
ment to maintain these suits. They are brought in the name of the
United States to enforce a right created by federal law. The juris-
diction of the Circuit Court is therefore plain.

Is there a defect of parties? The rule as to parties in equity was
early stated by Mr. Justice Curtis in language so accurate and com-
prehensive that it has since been accepted by all federal courts. He
says that parties are: '

“(1) Formal parties. (2) Persons having an interest in the controversy,
and who ought to be made parties in order that the court may act on that
rule which requires it to decide on, and finally determine, the entire contro-
versy, and do complete justice, by adjusting all the rights involved in it.
These persons are commonly termed necessary parties; but if their interests
are separable from those of the parties before the court, so that the court can
proceed to a decree, and do complete and final justice, without affecting other
persons not before the court, the latter are not indispensable parties. (3)
Persons who not only have an interést in the controversy, but an interest of
such a nature that a final decree cannot be made without either affecting
that interest, or leaving the controversy in such a condition that its final
termination may be wholly inconsistent with equity and good conscience.”
Shields v. Barrow, 17 How. 130, 139, 15 L. Ed. 158.

Th Supreme Court in Waterman v. Canal Louisiana Bank Co., 215
U. S. 33, 49, 30 Sup. Ct. 10, 54 L. Ed. —, after quoting the above
language with approval, condenses the rule as. to indispensable parties
as follows: - :

“The relation of an indispensable party to the suit must be such that no .
decree can be entered in the case which will do Justice between the parties

actually before the court, without injuriously affecting the rights of such ab-
sent party.” . . :
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That is the real ground of the decision of the Supreme Court in

Minnesota v. Northern Securities Company, 184 U. S. 199, 22 Sup.
Ct. 308, 46 L. Ed. 499. The decree there could not be enforced against
the Northern Securities Company without destroying the rights of
the Northern Pacific and Great Northern Railroad Companies, and
their stockholders, who were not parties. See, also, Rogers v. Penob-
scott Mining Co., 154 Fed. 615, 83 C. C. A. 380. The allottees in the
present case do not come within the class of indispensable parties as
thus defined. The cause of action set up in the bill is not theirs but
the government’s. True, if the government succeeds, their titles
will be cleared of clouds; but, if it does not succeed, they will be left
with their personal causes of action unaffected by what is done in the
present litigation. It may be said that this very fact makes the pres-
ence of the allottees necessary to complete justice to the defendants.
While the measure of justice in their favor would be more complete
if the allottees were present, that fact does not render the allottees
indispensable parties. It is not the mere convenience of the parties
before the court which renders absent parties indispensable, but the
protection of the rights of those absent parties. Looking at the entire
litigation, justice to the defendants will also be promoted by this prac-
tice. The- Indians have already parted with their lands by deed.
While they have the legal right to assail the conveyances if they were
made in violation of the statute against alienation, the exercise of that
right by the Indians after a decision against the government in the
present suit, is so problematical that it would be oppressive to compel
the plaintiff to bring all allottees before the court, and would also add
unnecessarily to the costs of the defendants in case the suits shall go.
against them. Again, the allottees, if present, would have no control
over the suits, Their consent to a judgment in favor of the defend-
ants would not defeat the right of the government. In our judgment,
therefore, there is no defect of parties.
. The defense of multifariousness is without merit. That defense,
~as the Supreme Court has frequently declared, is “very largely a
matter of convenience.” United States v. Bell Telephone Co., 128 U.
S. 315, 352, 9 Sup. Ct. 90, 91, 32 L. -Ed. 450; Graves v. Ashburn, 215
U. S. 331, 335, 30 Sup. Ct. 108, 54 L. Ed. —. It is addressed to the
sound discretion of the court. The convenience both of the defend-
ants and the government is conserved by joining in one action all such
conveyances as the government claims are invalid because made in vio-
lation of a specific statute. -

Only one question remains for consideration. - The statutes impos-
ing restraints upon alienation were changed from time to time between
the year 1893, when the allotment of the lands in severalty began, and’
the time of their completion some 15 years later. It is earnestly con-
tended by the defendants that after allotments had been made subject
to a specific limitation, the government was without power to enlarge
the period of that limitation; that the Indian obtained a vested right
in his allotment, subject only to' the restriction which was imposed
upon it at the time the allotment was made, and that to enlarge the
period of the restriction would be an impairment of his vested rights,
in violation of the fourteenth amendment to the Constitution. So long
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as the lands were held by the Indian allottee, or by an Indian who
claimed under him by inheritance, we do not think this contention is
sound. The grant of citizenship to the Indian did not destroy the
right of the federal government to regulate and restrict his use of
these lands. Though a citizen of the United States, he did not cease
to be an Indian, and both he and his property remained subject to the
national government. Congress has from time to time asserted this
authority, and to hold that its enactments in that regard are unconsti-
tutional, would be disastrous to the Indian, and would probably still
further confuse the already complicated title to lands in Oklahoma.
The extension of the period of restriction under the general allotment
act is referred to with approval in U. S. v. Celestine, 215 U. S. 291,
30 Sup. Ct. 93, 54 L. Ed. —. It is, of course, true that conveyances
of allotments to third parties in accordance with the law in force at
the time the conveyances were made, could not be impaired by subse-
quent legislation on the part of Congress enlarging the period of re-
striction against alienation.

The whole scheme of allotment of lands in severalty to the Indians
is an experiment. Congress, in the case of the Five Nations, has at-
. tempted to reserve to itself power to deal with the subject in the light
of experience. If the plan proves a failure, after a fair trial, it would
be disastrous, indeed, if the mere grant of citizenship to'the Indian had
placed him beyond the power of the federal government to adopt such
measures for his welfare as experience should show to be necessary.

The decrees are reversed, and the trial court is directed to proceed
with the suits in accordance with the views here expressed.

ADAMS, Circuit Judge (dissenting). I am unable to agree with
my Associates that the United States can of its own motion, without
the request or consent of the Indians whose rights are involved, main-
tain these suits to remove a cloud from their title. When the suits
were instituted the individual Indians held title in fee simple absolute
to their several allotments. The undivided interests which they
originally owned in tribal property had been effectually partitioned in
the process of allotment provided by the act of March, 1893 (Act
“March 3, 1893, c. 209, 27 Stat..61®), and subsequent acts supplemental
thereto. Any reversionary interest of the United States dependent
upon possible abandonment of the land or extinction of the tribe had
‘been relinquished. The United States, therefore, had no proprietary
right legal or equitable to protect or safeguard by suit or otherwise.
Moreover, the Indians had become citizens of the United States and
.of the state of Oklahoma, and had become entitled to all the rights,
privileges, and immunities of such citizens. As a result of all ‘these
‘things guardianship of the government over them had ceased, and the
Indians had become completely emancipated from federal control.
TLaws restricting alienation, hereafter referred to, had been passed
for their protection, but this fact does not militate against the com-
-pleteness of their. emancipation, Matter of Heff, 197 U. S. 488, 25
Sup. Ct. 506, 49 L. Ed. 848. L

With no title legal or equitable to protect, and no duty of a trust
character to perform, a new head of “equity jurisdiction had to be dis-
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covered to justify the maintenance of these suits by the government;
and this, it is claimed, is found in the obligation of the government to -
enforce a great national policy. The Debs Case, 158 U. S. 564, 15 Sup.
Ct. 900, 39 L. Ed. 1092, and others of that character are cited in sup-
port of this discovery; but they do not, as I understand them, jus-
tify governmental intervention, in behalf of private citizens except in
the discharge of duties intrusted to the care of the nation by the Con-
stitution. The intervention of the government in the Debs Case ap-
pears to be justified on the ground that power over interstate com-
merce and the transportation of the mails was vested in the national
government by the Constitution. = Conceding, however, without ad-
mitting, that the government may intervene as complainant to redress
the wrongs of a limited number of citizens arising out of matters not
committed to its control by the Constitution, I think the national policy
with respect to the Five Civilized Tribes is entirely inconsistent with
the right or duty of the United States to institute suit in its own name
for their benefit. The majority opinion dwells largely upon that part
of the Indian policy which prevailed before the cessation of the nation-
al guardianship, that part of it which concerned the treatment of the
Indians before emancipation, when a duty rested upon the government
to protect them and prepare them for citizenship; but that time and
that duty have passed away. Congress in its wisdom has determined
that the Indians of the Five Civilized T'ribes are now fit for citizenship
and qualified to perform its duties and carry its responsibilities. It
has accordingly modified its former policy to meet the new conditions.
It has endowed the Indians with rights and responsibilities intended
and calculated to develop self-reliance, independence, and thrift. Citi-
zenship has been conferred upon them and title to lands in fee simple
has been vested in them with the expectation that the responsibilities
incident thereto—the defense of their rights, the redress of their
wrongs, the establishment of homes, the support of themselves and
their families, and generally speaking, the practice of the arts of civi-
lized life—may aid them in their social and economic development. In
view, doubtless, of the cupidity of men, and of their own natural im-
providence, Congress with a view of encouraging and aiding them in
their upward. progress enacted (85 Stat. 312) that “All allotted lands
of enrolled fullbloods, and enrolled mixedbloods of three-quarters or
smore Indian blood, including minors of such degrees of blood, shall
not be subject to alienation, contract to sell, power of attorney, or any
other incumbrance prior to April twenty-sixth, nineteen hundred and
thirty-one” except by permission of the Secretary of the Interior.

The foregoing considerations, in my opinion, indicate that Congress
has adopted a new policy concerning these Indians, namely: the pro-
motion of self-reliance, self-respect, economy, and thrift, and to this
end after making the special provision above indicated and perkaps
others of like character, has left them otherwise subject to general
laws governing all citizens. Equality of opportunity is all an Ameri-
can citizen ought to demand; and this and more in the respects just
indicated Congress has given the members of the Five Civilized Tribes.
With these special provisions made in their behalf the legislative in-
tent and purpose seems to have been to leave them to justify their
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right to citizenship by coping with other citizens in the affairs of life
on an equal footing without the expectation or hope of other special
governmental intervention. Such intervention in the way of institu-
tion of suits at wholesale as done in these cases without the request
or consent of the Indians is not only humiliating in itself but tends
to defeat the true national policy by discouraging self-reliance and
independence of action. The policy of encouraging and aiding the
Indians to act for themselves independently, rather than of aggres-
sively interfering without their consent, to assert their statutory rights
is distinctly recognized, if not commanded, in section 6 of the act of
May 27, 1908, above cited. Section 1.of that act as already pointed out
imposes certain restrictions upon the alienation of lands by the In-
dians. Section 6 after authorizing the Secretary of the Interior or his
representatives to take special interest in behalf of minors under
guardianship enacts that: '

“Said representatives of the Secretary of the Interior are further authoriz-
ed, and it is made their duty, to counsel and advise ail allottees, adult or
minor, having restricted lands of all of their legal rights with reference to
their restricted lands, without charge, and to advise them in the preparation
of all leases authorized by law to be made, and at the request of any allottee
having restricted land he shall, without charge, except the necessary court
and recording fees and expenses, if any, in the name of the allottee, take
such steps as may be necessary, including the bringing of any suit or suits
and the prosecution and appeal thereof, to cancel and annul any deed, con-
veyance, mortgage, lease, contract to sell, power of attorney, or any other
incumbrance of any kind or character, made or attempted to be made or ex-
ecuted in violation of this act or any other act of Congress, and to take all
steps necessary to assist said -allottees in acquiring and retaining possession
of their restricted lands.”

Notwithstanding other provisions of the act, referred to in the opin-
ion of the majority, I think the part just quoted manifests a clear leg-
islative intent and purpose that the United States by and through the
Secretary of the Interior should act with respect to the violation of
restrictions primarily in an advisory way and instead- of ever bring-
ing suits in its own name at pleasure, should bring them only when
requested by allottees, and then only in their names. If these suits
can be maintained, it is not apparent where the government can stop
in its litigation in behalf of private persons in the enforcément of na-
tional policies. There are certainly many recognized policies besides
the Indian policy which might be materially subserved.by the practice
of governmental intervention as in this case. Where would it end?

In my opinion the judgment below should be affirmed.
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DAY v. ATLANTIC COAST LINE R. CO.
(Circuit Court of Appeals, Fourth Circuit. April 16, 1910.)
No. 934.

1. MASTER AND SERVANT (§ 179*)—INJURIES TO SERVANT—FELLOW-SERVANT
LAW—ABOLITION—CONSTITUTIONALITY.

A state constitutional provision abolishing the fellow-servant rule with
reference to railroad employés is not in conflict with the federal Consti-
tution or its amendments.

\[Ed. Note.—For other cases, see Master and Servant, Cent. Dig. §§ 354
358; Dec. Dig. § 179.%]

2. MASTER AND SERVANT (§ 100*)—INJURIES TO SERVANT-—RELIEF DEPARTMENT

CoNTRACT.

A railroad relief department contract, by which the employé was merely
put to his election, on receiving an injury, between receiving benefits or
suing the railroad company for damages, was not in violation of Const.
Va. § 162 (Code 1904, p. cclix), abolishing the fellow-servant rule with
reference to rallroads and declaring that every contract or agreement,
express or implied, made by an employé to waive the benefits of the sec-
tion, should be invalid.

[Ed. Note.—TFor other cases, see Master and Servant, Cent. Dig. § 166;
Dec. Dig. § 100.*]

3. CourTs (§ 334*)—FEDERAL COURTS—STATE PRACTICE.

On a writ of error in an action at law, the Circuit Court is governed
on questions of practice by rules prevailing in the courts of the state in
which the case was tried.

[Ed. Note.—For other cases, see Courts, Cent. Dig. § 899; Dec. Dig. §
334.%]

4. MASTER AND SERVANT (§ 100"‘)—INJUBIES TO SERVANT—RELIEF DEPART’ME‘IT
CoNTRACT—PUBLIC PoLICY.

- Where a railroad employé became a member of its relief department
pursuant to a voluntary application in writing, and was fully advised
at.the time of all the departmental regulations, a provision thereof that,
in case of injury, he was required to elect between his right to sue for
damages or to receive benefits, was not invalid as contrary to public
policy.

[Ed. Note.—For other cases, see Master gnd Servant Cent. Dig. §§ 166-
170; Dec. Dig. § 100.*

Acceptance of benefits from relief association or insurance procured
by master as affecting master’s liability for injuries to servant, see note
to Atlantic Coast Line R. Co. v. Dunning, 94 C. C. A, 139.]

In Error to the Circuit Court of the United States for the Eastern
District of Virginia, at Richmond. )

Action by W, T. Day against the Atlantic Coast Line Railroad Com-
pany. Judgment for defendant, and plaintiff brings error. Affirmed.

Plaintiff in error, hereinafter called the “plaintiff,” sued the defendant in
error, hereinafter called the “defendant,” for the recovery of damages alleged
to have been sustained by a personal injury caused by the negllgence of de-
fendant. In his declaration he avers: That on and prior to August 2, 1907,
he was in the employment of defendant as an engineman, operating and run-
ning a locomotive engine drawing a train of freight cars over defendant’s
road between Rocky Mount, in the state of North Carolina, and Pinners Point,
in the state of Virginia. That on the 34 day of August, 1807, the throttle
valve on the engine was, and had been for several days, out of repair. “That

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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te had notified defendant’s employé at Rocky Mount, whose duty it was to
repair same. That, notwithstanding such notice, they negligently and care-
lessly failed to repair said valve and permitted it to remain out of repair.”
That by reason of the condition of said valve the steam “came into the dome
of the engine.” The declaration describes the construction of the engine, the
office performed by the several parts in its operation, and the manner of
operating it. He states that it is necessary, in operating the engine, that an
engineman and fireman shall be upon it; the engineman being the superior
in autbority. He sets out a rule of the defendant company by which the
engineman is directed not to leave his engine during a trip, except in case
of necessity, and when he does so the fireman, or some other competent per-
son, be left in charge. The fireman is required to take charge of the engine
when the engineman is absent, and not to leave it until his return; nor
suffer any unauthorized person to be upon it. :

Plaintiff thus describes the manner in which he was injured: “On the
evening of August 3, 1907, when plaintiff had reached the town of Suffolk,
in Virginia, én his usual trip from Rocky Mount to Pinners Point, he
stopped his train to take on water for his engine. Plaintiff dismounted
_from cab, directing the fireman to take charge of the engine in his absence,
and walked on the ground to the front of the engine, where he proceeded
to oil the eccentric of the engine, which needed oiling. Before dismounting
he closed the throttle as well as it could be in its leaky. condition, set the
upright lever at the center of the quadrant, which made it impossible for
steam to get into the cylinder and start the engine. He got up on the main
driving rod of the engine, a large bar of iron, which connects the two driv-
ing wheels and is operated on a crank, so that it rises and falls as the driving
wheels revolve. He was on his knees on said driving rod at the front end
of the engine, 25 feet from the cab, and from the lever and other appliances
that control the engine and out of sight of them, with his arm extended
under the boiler oiling the -eccentric. .While in this position, the fireman
being in charge of the engine, and wanting a hammer that was. behind the
upright lever, carelessly and negligently pushed said lever forward so that
he might reach in behind it and get the hammer. This opened the valve
that let steam into the cylinder.” The leaky‘throttle had allowed the steam
to come down the said valve, and this, being opened by the fireman’s care-

_less and negligent act, let the steam into the cylinder and started the engine.
“The driving rod, being raised by this motion, threw the plaintiff to the
.ground without any negligence on his part, upon his back,.and he fell upon
.an old iron drawhead and sustained serious injury to his spine, by reuason
.of which injury he is unable to continue his work as an engineman, all
.of which was the result of said fireman’s careless and negligent act,” etec.
He puts his damage at $30,000.

Defendant filed a special plea in. which it sets forth that, “realizing the
‘hazards to which its employés were exposed, and the large premiums de-
‘manded of them by the insurance companies, it has, prior to. the time when
-plaintiff entered into the employment, established, for such of its employés
.as voluntarily desired to join it, a mutual benefit department of its service,
.called the ‘Relief Department.’” The provisions of the Relief Department
are set out in full, and a copy of the rules and regulations by which it is
.operated and controlled are attached and made a part of the plea. Defend-
ant in its special plea also sets out the amount received and paid out by
4t in the operation of said department, together with the amount for which
it is liable by reason of insurance. It further avers that plaintiff, at the
time of entering its employment on October 27, 1906, was eligible to, and
made a voluntary application in writing in due form to be admitted as
.a member of, said Relief Department under the terms of which said ap-
plication he agreed to the terms and conditions of said contract, and fur-
ther agreed to be bound by all the regulations of said department under
-the terms of nvhich said application he was, on said 27th day of October,
1906, duly admitted to membership in said Relief Department and remained
.2 member thereof until the 5th day of May, 1908. “That on or about the
2d day of August, 1907, the plaintiff in this action was injured by an ac-
.cident at ‘Suffolk, Va.” That by reason of said injury plaintiff was en-
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titled, under the terms of his contract of membership, to benefits provided
by sald regulations, from the 3d day of August, 1907, at the rate of $2 per
day, during the continuance of disability occasioned by said accident and
injury, for the term of 52 weeks thence next ensuing, and thereafter at the
rate of $1 per day during the continuance of said disability or until he was:
able to work. That, after said injury, pursuant to his contract of mem-
bership and. to the regulations of said department, plaintiff was entitled to
elect between his right to receive benefits from said department and his
right to bring suit against this defendant on account of said injury. That,
pursuant to his said right, plaintiff did exercise his election and did ac-
cept ‘and receive from the said department benefits to which he was entitled
under the regulations thereof, to wit, $2 per day for the term of 84 days,
and that, pursuant to said election the said department paid plaintiff, by
way of benefits, the sum of $168; said payment being made under the
terms of said regulations, by drafts or checks on said relief fund. De-
fendant set up and relies upon the matters and things set forth in its
special plea, the election of plaintiff, and the receipts by him of the benefits
to which he was entitled, as a full and complete release from any and all
claims or demands against it by reason of the injury sustained by him, all
of which is properly pleaded. Defendant also, by proper plea, denied any
liability to. plaintiff, averring that it was not guilty, etc. -

Plaintiff demurred to the special plea for that “it appears from the dec-
laration that the plaintiff was injured ‘through the negligence of a fellow
servant, and that section 162 of the Constitution of Virgmla (Code 1904, p.
cclix) makes null and void any and all and every contract that waives
the benefits of that section, and the contract set up by the defendant at—
tempts to waive the benefit of that section.”

The cause came on for trial upon the demurrer to the special plea. The
court overruled the demurrer and gave plaintiff leave to answer the plea,
_which he declined to do, whereupon .the court rendered judgment, dismissing
the action. DPlaintiff excepted, assigned as error the action of the court
overruling the demurrer, and rendered judgment against him, and brought
the case to this court upon a writ of error.

W. S. McNeill, for plaintiff in error.
W. B. Mcllwaine and M. Carter Hall, for defendant in error.

Before GOFF and PRITCHARD, Circuit Judges and CO\INOR
District Judge.

‘CONNOR, District Judge (after stating the facts as above).. Pass-
ing, for the present, other questions discussed on the argument, we
pause to inquire whether, as alleged by plaintiff, the Constitution of
Virginia, section 162 (Code 1904, p. cclix), prohibits or invalidates
the contract relied upon by defendant, as the basis of the release by
the plaintiff, of the cause of action set out in the declaration. For
this purpose the averments of the declaration are taken to be admitted
by the special plea, and those of the plea to be admitted by the de-
murrer. So much of section 162 of the Constitution of Virginia as
relates to the question presented by the pleadings is in these words:

“The doctrine of fellow servants, so far as it affects the liability of the
master for injuries to his servant resulting from the acts or omissions of
any other servant, or servants of the common master, to the extent here-
inafter stated, is abolished as to every railroad company engaged in the
physical construction, repair or maintenance of its roadway, track or any
of the structures connected therewith, or in any work in, or upon a car or
engine standing upon a track, or, in the physical operation of a.train, car,
engine or switch, or in any service requiring his presence upon a train, car
or engine; and every such employé shall have the same right to recover
for every injury suffered by him from the acts or omissions of any other
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employé or employés of the common master’ that a servant would ha.ve. (at
the time when this Constitution goes into effect) if such acts or omissions
were those of the master himself in the performance of a non assignable
duty.”

The section contains further provisions, in regard to liability for the
negligence of a fellow servant not material to any phase of this case,
and further provides:

“The physical construction, repair or maintenance of the roadway, track
or any of the structures connected therewith, and the physical construc-
tion, repair, maintenance, cleaning or operation of trains, cars or engh}es
shall be regarded as different departments of labor, within the meaning
of this section; knowledge by any such railroad employé injured, of tpe de-
fective or unsafe character or condition of any machinery, ways, appliances
or structures, shall be no defense to an action for injury caused thereby.”

After providing for an action by the legal or personal representative
of any employé whose death shall be caused by any injury sustained
by the acts or omissions of a fellow servant or defective ways, it is
provided : . .

“Every contract or agreement, express or implied, made by an employé
Eo Wg.iv‘t; the benefits of this section shall be null and vpid.” Section 162,
‘Lonst. a.

It was evidently the purpose of the framers of this section of the
‘Constitution of Virginia to abolish the common-law doctrine of the
nonliability of the common master for injuries resulting from the neg-
ligence, either by acts, or omissions, of a fellow servant, subject to
certain exceptions and limitations. Beginning with the enactment of
the employer’s liability act by the British Parliament, wé find, in many
American states and continental countries of Europe, the enactment of
similar statutes, the purpose and effect of which are either to abolish the
doctrine altogether or to restrict and limit its application—they ‘are usu-
ally confined to employés of railroads. Their constitutionality has been
upheld by the courts with practical uniformity. “That they do not conflict
with the federal Constitution, or the amendments thereto, is settled.
Missouri Pacific Railway Co. v. Mackey, 127 U. S. 205, 8 Sup. Ct.
1161, 32 L. Ed. 107; Chicago, Kansas & Western Railroad Co. v.
Pontius, 157 U. S. 209, 15 Sup. Ct. 585, 39 L. Ed. 675.

Assuming that the averments of the declaration bring the plaintiff's
«case within the provisions of the Constitution, and that “he was in-
jured by an act or omission of a fellow servant,” as defined and
limited by the language of the section, does the contract, set forth in
the special plea, waive any of the “benefits” conferred by said section?
It is manifest that, by becoming a member of the Relicf Department,
plaintiff did not waive, or deprive himself of the right to maintain,
an action against defendant for an injury sustained by him while in
1its service as defined by the Constitution “by an act or omission of a
feilow servant.” There is nothing in the rules or regulations of the
Relief Department which could be averred or pleaded in bar of an ac-
tion brought by him for such injury; nor did he, by becoming a mem-
ber thereof, make any ‘“contract, express or implied,” by which he
waived any of the “benefits” conferred upon, or secured to, him by the
‘Constitution. Giving the language of the section the most liberal
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construction péssible, nothing more is secured to the employé, injured
by the negligence of a fellow servant, than the right to recover from
the common master damages for such injury, in the same manner and
to the same extent, as if the same acts or omissions were those of the
master himself in the performance of a nonassignable duty. We are
unable to perceive how, by any possible interpretation, the scheme:
known as the Relief Department, or becoming a member thereof, cam
be said to waive the right of action secured to the employé by the Con-
stitution. As uniformly held by other courts, in which the same con-
tention has been made, the employé does not waive, or agree to waive,.
any rights to which he is entitled by becoming a member of the Re-
lief Department. He simply agrees that, after the injury is sustained,.
and his cause of action accrues, he will elect whether to sue for dam-
ages or accept the benefits secured by the Relief Department—that he
will not do both. There is no suggestion that plaintiff made his elec--
tion under such circumstances or conditions, either mental, moral, or
physical, making it inequitable to enforce it; similar statutes have
been enacted, whereby agreements made in advance of an injury,
caused by the negligence of a fellow servant, or defective appliances,.
ways, or means are declared to be invalid. The courts have held that
becoming a member of the Relief Department was not within the
letter or spirit of these statutes. Pittsburgh, C, C. & St. L. R. R. v.
Cox, 55 Ohio St. 497, 45 N. E. 641, 35 L. R. A. 511; Railroad v.
Moore, 152 Ind. 345, 53 N. E. 290, 44 1. R. A. 643; Hamilton v. Rail-
road (C. C.) 118 Fed. 94. At the moment plaintiff sustained the in-
jury for which this action is brought, the right of action, or “bene-
fit,” secured to him by the Constitution-(section 162) of Virginia was
complete; his membership in the Relief Department did not affect it
in the slightest degree.

Defendant insists that, the ground of the demurrer being specifically
-limited to the provisions of the section 162 of the Constitution, it is
not open to plaintiff, upon this writ of error, to attack the special plea
for any other ground. The assignment of error is confined to the ac-
tion of the court in overruling the demurrer and rendering judgment
against plaintiff. This being an action at law, we are governed, in
questions of practice, as near as may be, by rules prevailing in the
courts of. the state of Virginia. Passing the question of practice, we
will consider the other question, argued by counsel for plaintiff in a
well-considered oral argument and printed brief, in which he insists
that, independent of the prohibitory provisions of the Constitution, the
contract entered into by plaintiff, when he became a member of the
Relief Department, is against public policy and void. In passing upon
this contention we are confined to averments in the special plea, which
are admitted pro hac vice to be true. This excludes any suggestion
that the plaintiff was not fully advised of the regulations of the Relief
Department as it alleges “that a book containing the regulations of
the said Relief Department was on or about May 30, 1907, delivered to
the plaintiff,” or that he did not enter into it voluntarily, as it is al-
leged that “he made a voluntary application in writing in due and legal
form to be admitted as a member of said Relief Department,” or that,
after sustaining the injury, he was under coercion, or was misled, or
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kept ‘in ignorance of his rights in the premises, as it is alleged “that
he did exercise his election and did accept and receive from said de-
partment benefits to which he was entitled under the regulations
thereof.” ’ ,
. The sole question, therefore, is whether there is such inherent vice

in the plan or scheme, established by defendant, set forth in the plea,
as brings it under the condemnation of the principles of the common
law, rendering all contracts made, and all acts done under and pursu-
ant to it, null and void, or whether the relations existing between the
plaintiff and the defendant were such as to render it contrary to sound
public policy for them to enter into the contract, or to enforce rights,
or set up defenses acquired under it. The question of the validity of
the contract, or contracts, in all respects similar to the one before us,
has been so fully discussed by the courts, both state and federal, and
so uniformily upheld, that nothing new is open to be said. It has been
expressly decided by this court. In A. C. L. R. Co. v. Dunning, 166
Fed. 850, 94 C. C. A. 12§, in a well-considered and amply-sustained
opinion by Judge Morris, in which Mr. Chief Justice Fuller concurred,
the same contract relied upon by defendant herein was upheld. The
learned judge says: . :

“By a great number of carefully considered adjudications of the courts,
both state and federal, contracts of this character have been upheld and

determined not to be against a sound public policy, but distinctly beneficial
to the employé, as well as wise on the part of the employer.”

He cites a large number of cases sustaining his opinion. It is not
necessary that we do more than refer to the volume of the Federal
Reporter in which the case is reported. The basis upon which all of
the decisions rest is that, by becoming a member of the Relief Depart-
ment, the employé does not waive, or contract against, liability for
‘damages for an injury sustained by the negligence of the employé.
That, after sustaining the injury, he is free to maintain an action for
damages without regard to his being a member of the department.
That he is entitled to the benefits secured by membership without re-
gard to negligence or legal liability of the employer. ‘That when he
_elects to take such benefits he releases, and not until then, the em-
ployer from other or further liability. With an evident and frequently
expressed determination to strictly construe all contracts made by em-
ployés of public service corporations, or those in whose service the
employment involves unusual hazard, waiving any rights, the courts
have, with practical uniformity, and by the same process of reason-
ing, upheld this plan or scheme, adopted by railroad companies, and, -
so far as we are informed, concurred in by their employés.

This injury having occurred prior to the enactment of the federal
employer’s liability act (April 22, 1908, c. 149, 35 Stat. 65 [U. S. Comp.
St. Supp. 1909, p. 1171}), the provision of that statute in regard to
these contracts is not presented. A

The judgment must be affirmed.
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FIDELITY TRUST & SAFE DEPOSIT CO. et al. v. ARCHER.

(Circuit Court of Appeals, Third Circuit. October 6, 1909,
Rehearing Denied April 2, 1910.)

No. 35 (1,211).

‘CORPORATIONS (§ 259*%)—JURISDICTION—ADEQUATE REMEDY AT - LAW—PRE-
VENTING MULTIPLICITY OF SUITS—SUITS BY RECEIVER AGAINST STOCK-
HOLDERS. )

A federal court of equity is without jurisdiction of a suit by the re-
ceiver of an insolvent corporation against numerous stockholders to en-
force payment of an assessment of a fixed sum per share on its stock,
made by authority of a court in another jurisdiction in a suit to wind up
the affairs of the corporation to which suit the defendant stockholders
were not individually parties, either on the ground of preventing a mul-
tiplicity of suits, or on the ground that it is ancillary to the main suit,
where it does not appear that there is any ground of defense common to
the defendants, and the bill does not pray for any equitable relief, but
merely seeks to collect from each defendant a definite sum as the assess-
ment against his stock.

{Ed. Note.—For other cases, see Corporations, Cent, Dig. §§ 1059-1067;
Dec. Dig. § 259.*

Stockholders’ liability to creditors in equity, see notes to Rickerson
Roller-Mill Co. v. Farrell Foundry Co., 23 C. C. A. 315; Scott v. Latimer,
33 C. C. A. 23]

Appeal from the Circuit Court of the United States for the Eastern
District of Pennsylvania.

In Equity. Suit by F. Morse Archer, who was substituted for
Arthur K. Brown, as receiver of the American Alkali Company,
against the Fidelity Trust & Safe Deposit Company, Annie E. Sinnott,
Mary E. Sinnott, John Sinnott, and Walter George Smith, executors
of the will of Joseph F. Sinnott, deceased. Decree for complainant, and
defendants appeal. Reversed.

For opinions below, see 156 Fed. 697; 166 Fed. 488.

Ira J. Williams, for appellants. .
Reynolds D. Brown, for appellee.

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD- .
FORD, District Judge.

BRADFORD, District Judge. This is an appeal by Fidelity Trust
and Safe Deposit Company, Annie E. Sinnott, Mary E. Sinnott, John
Sinnott and Walter George Smith, Executors of Joseph F. Sinnott,
deceased, from a decree of the circuit court of the United States for
the eastern district of Pennsylvania, in a suit brought by Arthur K.
Brown, surviving receiver of American Alkali Company, against the
appellants and a large number of other defendants as preferred stock-
‘holders of that company, for the purpose of collecting an assessment
for each share of preferred stock held by them in that company. A
decree against the appellants was entered December -30, 1908, direct-
ing the payment by them, as the holders of 1,000 shares of preferred

*For other cases see same topic & § NﬁM:BEB in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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stock, of $2,910, being an assessment of $2,50 per share and the in-
terest thereon from April 5, 1906. There are numerous assignments
of error, the first of which is to the effect that the court below had
no equitable jurisdiction in this case, there being, as alleged, an ade-
quate remedy at law. We shall now consider this point and in order
satisfactorily to deal with it it is necessary to allude to the circum-
stances under which the suit was brought. The American Alkali Com;
pany was incorporated under the laws of New Jersey May 4, 1899,
for the purpose, among other things, of manufacturing, buying, sell-
ing, dealing in and using alkalies and chemicals of all kinds and obtain-
ing letters patent for any invention in connection with its business.
Its total authorized capital stock amounted to $30,000,000, divided
into 600,000 shares of the par value of $50 each, of which 120,000
. were preferred stock and the remaining 480,000 common stock. The
certificate of incorporation provided that: "
“After payment of $10' per share on the preferred stock, the subscribers
thereto shall not be liable for any balance of their subscription excepting upon
such shares as shall stand of record on the books of the company in their
names at the time when any subsequent assessments or calls are made, but

the holders of such shares of record on the books of the company at that time,
and they only, shall be liable for the same.” '

It further provided that the corporation might commence business
after $2,000 of the capital stock had been subscribed for. Walter A.
Kirkpatrick on behalf of himself and all other creditors and stock-
holders of the American Alkali Company filed a bill in equity against
that corporation September 9, 1902, in the circuit court of the United
States for the district of New Jersey, setting forth, among other
things, that he was.the registered owner of one hundred shares of its
capital stock, and that the corporation was insolvent, and praying,
among other things, that a receiver of the corporation be appointed
with power to collect and take possession of all its property, and to
exercise all rights of ownership with respect to shares of stock owned
by and registered in its name, including the right to vote thereon, col-
lect and receive dividends and income therefrom and apply the same
as directed by the court; that the rights of the complainant and all
other stockholders and creditors of the corporation be ascertained and
that all the assets of the corporation be marshaled and administered.
On the above bill the court, September 9, 1902, appointed Arthur K.
Brown and Henry I. Budd, Jr., receivers of the corporation. The in-
terlocutory decree appointing the receivers authorized them to exer-
cise “all the general powers of receivers in cases of this kind,” and
contained other provisions touching their power and authority not
necessary to mention in this connection. The receivers so appointed
duly qualified and entered upon the discharge of their duties. Sep-
tember 11, 1902, Kirkpatrick, 'on whose bill receivers were appointed
in New Jersey, as above mentioned, filed a bill against the American-
Alkali Company in the circuit court of the United States for the east-
ern district of Pennsylvania, which, after setting forth the proceed-
ings in New Jersey, prayed the appointment of receivers of the cor-
poration for Pennsylvania, and contained, among others, the follow-
ing prayer:

179 F.—3
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“(3) That your Honorable Court will make such orders and decrees, pre-
liminary and final, as are prayed for in said bill by your complainant, in the
circuit court for the district of New Jersey, and that your Honors will also
make all such other and necessary orders, judgments and decrees as may be
required in aid of said bill; and that your Honors will take ancillary juris-
diction with said circuit court of the United States for the district of New
Jersey, and will give your cowplainant all the relief which may be necessary
to accomplish the purpose of filing said bill; and finally that your Honors
will order and direct the receivers appointed in this suit as herein prayed, to
atcount to the receivers appointed as aforesaid in the United States Circuit
Court for the district of New Jersey for all sums which shall be received by
them after the costs and expenses incident to this suit, and all reasonable al-
lowance to complainant by way of counsel fees shall have been provided for
and paid.”

On this bill Brown and Budd were, September 11, 1902, appointed
receivers for Pennsylvania with powers similar, save as to territory,
to those conferred on them in New Jersey. The court, however, made
no order or decree in conformity to the above quoted prayer. The
receivers duly qualified and entered upon the discharge of their duties
in Pennsylvania. It appears from the record that September 12, 1901,
the board of directors of the American Alkali Company, for the pur-
pose of providing funds for the completion of its then works, the
building of additional works, and furnishing working capital, by res-
olution laid an assessment of $10 per share on each share of the pre-
ferred stock, payable in four instalments of $2.50 each respectively Oc-
tober 21, 1901, January 21, 1902, April 21, 1902, and July 21, 1902.
September 25, 1901, the time for paying the first instalment was ex-
tended to November 11, 1901. It further appears that Joseph F. Sin-
nott was an original subscriber for 2,000 shares of the preferred stock
of the corporation of 1,000 of which he became the registered owner,
under certificates Nos. 141 and 142, each for 500 shares, dated May
31, 1899.. The shares represented by these two certificates were held
and owned by him until his death and by his executors thereafter un-
til and after the bringing of this suit October 13, 1906. 'The decedent
had full knowledge of the laying of the above mentioned assessment
at or about the time it was laid. Budd having died, Brown as surviv-
ing receiver applied July 14, 1905, to the circuit court in New Jersey
for an order authorizing an assessment of $2.50 per share upon the
holders of the preferred stock who had not paid the first instalment of
the assessment laid September 12, 1901, and the court, August 31,
1905, granted his application. The assessment thus authorized was
made payable on or before October 4, 1905, and subsequently the time
was extended to April 5, 1906. In September, 1906, the surviving
receiver presented his petition to the court below setting forth, among
other things, as follows:

“Your petitioner notified the holders of the preferred stock of the American
Alkali Company who had not paid the assessment levied by the board on Sep-
tember 12, 1901, of the assessment authorized by the court on August 31, 1903,
and has collected from some of the holders of said preferred stock the assess-
ment thus authorized by the court. There are, however, a large number (ag-
gregating between 100 and 200) of the holders of the preferred stock who have
not paid the said assessment, and who are residents of the eastern district of

Pennsylvania, and therefore within the jurisdiction of your Honorable Court.
Against most of these persons either the American Alkali Company itself, be-
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fore the date of the day of the appointment of the receivers in September,
1902, or the receivers after their appointment, have instituted separate suits
at law in order to recover the assessment made by the board on September 12,
1901, and many of these suits in which the plaintiffs bave not hitherto been
able to reduce the claims to judgment, are still pending in the various courts
in the eastern district of Pennsylvania. Your petitioner is now advised by
counsel that rather than press all of the existing suits (to which certain tech-
nical defences growing out of the form of the assessment by the board have
been made), and rather than bring new and separate suits against the various
holders of the preferred stock, it would be much more advantageous and ex-
peditious and tend to a prompter termination of the receivership for him to
file a single bill in equity in this case against all of the holders of the preferred
stock who are residents of the eastern district of Pennsylvania who can be
properly included in such a bill, and thus avoid much litigation, delay and
expense,” .

and praying

“for leave to discontinue such of the pending suits at law against the various
stockholders who have not paid the assessment as he may be advised by coun-
sel, and for leave to file a single bill in equity in this cause against such hold-
ers of the preferred stock of the American Alkali Company who have not paid
the assessment aforesaid as are residents of the eastern district of Pennsyl-
vania, and as, in the opinion of counsel, should be included in such bill.” -

On this petition the court below, September 18, 1906, granted an
order in conformity to its prayer, and pursuant to this order this suit
was brought. The facts enumerated show that this suit, while not
brought by petition but by bill, is nevertheless part and parcel of the
proceedings theretofore instituted in Pennsylvania in aid of the pro-
ceedings had in New Jersey for winding up the affairs and distributing
the assets of the American Alkali Company. If the bill as filed came
within the equitable jurisdiction of the court below, that jurisdiction
could not be defeated by subsequent payments of the assessment made
by some of the defendants. Under these circumstances did or not the
bill fall within the equitable jurisdiction of the court below? Aside
from the prayer for further or other relief and for subpcena, the bill
contains only the following prayer:

“That it be decreed that each of the defendants be ordered to pay to the
plaintiff the assessment of $2.50 per share authorized by the United States
circuit court for the district of New Jersey on August 31, 19035, and levied by
plaintiff-on September 19, 1905, upon the number-of shares of preferred stock
of the American Alkali Company set opposite their respective names, together
with interest thereon from April 5, 1906.”

Waiving for present purposes the question whether the assessment
directed in New Jersey August 31, 1905, and there levied by the sur-
viving receiver September 19, 1905, was operative with respect to pre-
ferred stockholders residing in Pennsylvania, and not within the juris-
diction of the circuit court in New Jersey, and on the assumption that
the above question should be answered in the affirmative—a point on
which we express no opinion—the claims made by the bill against the
defendants are legal, in contradistinction to equitable demands, for
which actions at law might be brought against the several defendants
respectively. The bill does not pray for an account, nor does it in-
volve contribution of any kind between the defendants. If it can be
sustained the equitable jurisdiction must rest upon the avoidance of a
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multiplicity of suits and special circumstances rendering a resort to
equity proper. While it may be urged that it would be of advantage
that the claims made against the several defendants should all be em-
braced in one suit to prevent multiplicity, it may also, on the other
hand, be urged that such a suit, while single in form, is but a con-
glomeration of suits for legal demands involving different issues and
different proofs and resulting in saving, if any, but little expense.
Nor does the fact that this bill is ancillary to the receivership pro-
ceedings in Pennsylvania and New Jersey furnish any justification,
so far as jurisdiction.is concerned, for resorting to a suit in equity
rather than having recourse to actions at law. For the usual juris-
dictional requisites of diversity of citizenship and a controversy in-
_volving a jurisdictional amount have no application to ancillary pro-
ceedings whether in equity or at law. _

At the threshold of the discussion of the question of jurisdiction we
are confronted with the case of Hale v. Allinson, 188 U. S. 156, 23
Sup. Ct. 244, 47 1. Ed. 380, which went up from this circuit. In that
case it was held, among other things, that a receiver of an insolvent
Minnesota corporation, appointed by a court of equity. in that state,
could not maintain a single suit in equity in the circuit court of the
United States in Pennsylvania agdinst all of the Pennsylvania stock-
holders of the corporation to-enforce the statutory liability of each
defendant as a stockholder, on the ground that a single action would
prevent a multiplicity of suits; or on the ground that it was an ancil-
lary or auxiliary proceeding brought in aid of and to enforce an equi-
table decree in the proceedings in Minnesota, in which the Pennsyl-
vania stockholders had been named as defendants with all the other
stockholders, the Pennsylvania stockholders not having been served
with process and not having appeared. The court in discussing the
first point said: :

“Cases in sufficient number have been cited to show how divergent are the
decisions on the question of jurisdiction. It is easy to say it rests upon the
prevention of a multiplicity of suits, but to say whether a particular case
‘comes within the principle is sometimes a much more difficult task. Each
case, if not brought directly within the principle of some preceding case, must,
as we think, be decided upon its own merits and upon a survey of the real
and substantial convenience of all parties, the adequacy of the legal remedy,
the situations of the different parties, the points to be contested and the re-
sult which would follow if jurisdiction should be assumed or denied; these
various matters being factors to be taken into consideration upon the ques-
tion of equitable jurisdiction on this ground, and whether within reasonable
and fair grounds the suit is calculated to be in truth one which will practically
prevent a multiplicity of litigation and will be an actual convenience to all
parties, and will not unreasonably overlook or obstruct the material interests
of any. The single fact that a multiplicity of suits may be prevented by this
assumption of jurisdiction is not in all cases enough to sustain it. It might
be that the exercise of equitable jurisdiction on this ground, while prevent-
ing a formal multiplicity of suits, would nevertheless be attended with more
and deeper inconvenience to the defendants than would be compensated for
by the convenience of a single plaintiff, and where the case is not covered by
any controlling precedent the inconvenience might constitute good ground for
denying jurisdiction. We are not disposed to deny that jurisdiction on the
ground of preventing a multiplicity of suits may be exercised in many cases
in behalf of a single complainant-against a number of defendants, although
there is no common title nor community of right or interest in the subject mat-
ter among such defendants, but where there is a community of interest among

t
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them in the questions of law and fact involved in the general controversy.
Is there, upon the complainant’s theory of this case, any such common interest
among these defendants as to the questions of fact that may be put in issue
between them and the plaintiff? Each defendant’s defence may, and in all
probability will, depend upon totally different facts, upon distinct and par-
ticular contracts, made at different times, and in establishing a defence, even
'of like character, different witnesses would probably be required for each de-
fendant, and no defendant has any interest with another, * * * The faqts
surrounding the present case and the reasons for holding that they do not
bring it within the principle of preventing a multiplicity of suits are so well
.stated in the opinion of McPherson, District Judge, in this case [C. C] 102
Fed. 790, that we quote the same. After speaking of the alleged conclusive-
ness of the Minnesota decree upon the question therein decided, the judge con-
tinued:

“Thereafter a different question arose for determination, namely, can the
assessment be lawfully enforced against the individuals charged therewith?
And in this question the interest of each stockholder is separate and distinct.
The bill asserts the conclusiveness of the Minnesota decree upon the defend-
ants, so far as the necessity for the assessment and the amount charged against
each stockholder are concerned. Bank v. Farnum, 176 U. S. 640 [20 Sup. Ct.
506, 44 L. Ed. 619]. Assuming that position to be sound (and, if I do not so
assume it; if these questions are still open for determination, so far as the
Pennsylvania stockholders are to be affected—the bill must fail for want of
necessary parties), it is clear that only two classes of questions remain to be
decided: The first is whether a given stockholder was ever liable as such;
and the second is whether, if he were originally liable, his liability has ceased,
either in whole or in part. Manifestly, as it seems to me, the defendants have
no common interest in these questions, or in the relief sought by the receiver
against each defendant. The receiver’s cause of action against each defend-
ant is, no doubt, similar to his cause of action against every other, but this is
only part of the matter. The real issue, the actual dispute, can only be known
after each defendant has set up his defence, and defences may vary so widely
that no two controversies may be exactly or even nearly alike. If, as is sure
to happen, differing defences are put in by different defendants, the bill evi-
dently becomes a single proceeding only in name. In reality it is a congeries
of suits with little relation to each other, except that there is a common plain-
tiff, who has similar claims against many persons. But as each of these per-
sons became liable, if at all, by reason of a contract entered into by himself
alone, with the making of which his co-defendants had nothing whatever to
do, so he continues to be liable, if at all, because he himself, and not they, .
has done nothing to discharge the liability. Suppose A to aver that his signa-
ture to the subscription list was a forgery; what connection has that aver-
ment with B’s contention, that his subscription was made by an agent who
had exceeded his powers? or with C’s defence, that his subscription was ob-
tained by fraudulent representations? or with D’s defence, that he has dis-
charged his full liability by a voluntary payment to the receiver himself? or
with I’s defence, that he has paid to a creditor of the corporation a larger
gum than is now demanded? These are separate and individual defences,
having nothing in common; and upon each, the defendant setting it up is
entitled to a trial by jury, although it may be somewhat troublesome and ex-
pensive to award him his constitutional right. But, even if the ground ot
diminished trouble and expense may sometimes be sufficient, I should still be
much inclined to hesitate before I conceded the superiority of the equitable
remedy in the present case. Such a bill as is now before the court is certain
to be the beginning of a long and expensive litigation. The hearings are sure
to be protracted. Several, perhaps many, counsel will no doubt be concerned,
whose convenience must be consulted. The testimony will soon grow to be
voluminous. The expense of printing will be large. The costs of witnesses
will not in any degree be diminished, and, if some docket costs may be es-
caped, this is probably the only pecuniary advantage to be enjoyed by this one
cumbersome bill over separate actions at law.’ We are in accord with the
views thus expressed, and we therefore must deny the jurisdiction of equity,
so far as it is based upon the asserted prevention of a multiplicity of suits.”
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In discussing the contention that the suit should have been main-
tained on the ground that it was an ancillary proceeding the court said:

“All the non-resident stockholders were but nominal parties in the Minne-
sota suit. * * * The complainant claims that the non-resident stock-
holders are bound because the corporation was a party, not because they were
parties to the suit. There is no decree or judgment, therefore, against the
stockholders who were non-residents. The claim that they are bound by cer-
tain findings of fact by the court, because of the corporation being a party
and in law representing them to that extent, assuming it for this purpose to
be well founded, is far from transforming a decree against resident stock-
holders into one against non-residents who were not parties to the action.
Even assuming that the decree concludes them upon certain facts found in
that action where there was no decree against them, still, another action in
another jurisdiction to enforce their liability as originally created by statute
cannot within any reason be said to be one to enforce the former judgment.
Indeed it is because of the very fact that no judgment was or could be ob-
tained against the non-resident stockholders in the Minnesota suit that the
Pennsylvania Federal court is asked to exercise its jurisdiction and give judg-
ment against the defendants on their statutory liability.”

The case of Hale v. Allinson has never, so far as we are aware,
been overruled; nor have the views expressed in the opinion been
questioned by the Supreme Court. That case supports the contention
that the court below was without authority to entertain the present
bill, unless the case before us can be substantially distinguished from
it in principle. We shall refer to some of the cases bearing upon the
subject. In White v. Ewing, 159 U. S. 36, 15 Sup. Ct. 1018, 40 L.
Ed. 67, the receiver of an insolvent corporation presented a petition
stating that a large proportion of its assets consisted of promissory
notes given for land purchased from it, upon which liens had been re-
tained to secure their payment, and asked and obtained leave to pro-
ceed by bill or petition in a single suit against all the persons indebted
to the corporation on such notes. The receiver pursuant to this leave
filed a bill against all of such alleged debtors, in which it was, among
other things, alleged that special liens were retained in each case in
the deed to the purchaser to secure the deferred payments of the pur-
chase money, and the court was asked to enforce such liens by sale of
the lands for the satisfaction of the balance of the purchase money due
separately from each and all of the defendants upon their respective
notes. No exception was taken to the form of the bill by demurrer
or otherwise; and nearly all of the defendants answered denying their
liability. A decree having been entered for the complainant, an appeal -
was taken to the circuit court of appeals and the following question
was certified to the Supreme Court:

“Had the circuit court of the United States in a general creditor’s suit
properly pending therein for the collection, administration, and distribution of
the assets of an insoivent corporation, the jurisdiction to hear and determine
an ancillary suit instituted in the same cause by its receiver in accordance
with its order, against debtors of such corporation, so far as in said suit the

receiver claimed the right to recover from any one debtor a sum not exceed-
ing $2,000.” o

This question was answered in the affirmative; the court, among
other things, saying:

“While the receiver prayed in his petition to bring in all the debtors by
bill or petition in oue suit, alleging that it was so requested by creditors, in
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order to avoid the expense of a separate suit against each; and the bill was
brought in that form against 130 defendants, who were charged to be severally
indebted upon notes given for lots of land purchased from the company, no
exception was taken to the form of the bill by demurrer or otherwise, but the
defendants answered, denying their liability. The question certified does not,
as we understand it, demand the opinion of this court as to whether a single
bill against all these defendants would lie for the amounts severally due by
them (upon which point we do not feel called upon to express an opinion) ;
but whether so far as in said suit the receiver claimed the right to recover
from any one debtor a sum not exceeding $2,000, the court has jurisdiction to
render a judgment against them.”

White v. Ewing is different from the case before us in several par-
ticulars. Itinvolved the enforcement of liens against real estate which
is a subject of equitable cognizance. It passed upon the right of the
receiver to recover from any one debtor a sum not exceeding $2,000;
the amount decreed against the appellants here being $2,500 with in-
terest from a certain date. No question was raised whether a single
“bill against all of the defendants would lie for the amounts severally
due from them, on which point the Supreme Court expressly refrained
from expressing an opinion. It is evident that White v. Ewing is not
an authority to support the contention of the appellee. Wyman v.
Bowman, 127 Fed. 257, 62 C. C. A. 189, decided by the circuit court
of appeals for the eighth circuit is one of the leading cases on the sub-
ject of equitable jurisdiction founded on the prevention of a multi-
plicity of suits. In that case it was held that a receiver of an insolvent
corporation of Nebraska prcperly filed a single bill against a number
of defendants to enforce the collection of their unpaid subscriptions
to the stock of that corporation. It was held that where there is a
common and decisive point of litigation between a complainant and
several defendants separately liable a bill in equity may lie against all
of them. But the court carefully distinguished that case from such a
case as that before us, and in referring to Hale v. Allinson, among other
things, said: .

“In that case there was no community of interest among the defendants in
the controversies presented for litigation, and the convenience of the com-
plainant in pursuing the single suit was overcome by the inconvenience of
such a course to the several defendants. In this case there is a community
of interest among the defendants in every question of law and of fact present-
ed by the controversies, and the convenience of all parties will be better served
by .a determination of them here in a single suit, than by repeated decisions
of them in nine separate actions at law. * * * In the suit under consid-
eration, every point of litigation between complainant and the defendants is
common to all the latter. * * #* The same facts proved by the same evi-
dence condition the defenses of each of the defendants, and the same ques-
tions of law are. presented by each of them for our determination.” :

In Bitterman v. Louisville & Nashville R. R. Co., 207 U. S. 205,
28 Sup. Ct. 91, 52 L. Ed. 171, a bill had been filed for an injunction
to restrain a number of ticket brokers or scalpers from dealing in non-
transferable round trip tickets over the lines of the railroad company.
There was no connection or common interest in the suit between the
defendants. The case came before the Supreme Court on certiorari
to the circuit court of appeals which decreed that the defendants
should be enjoined. The Supreme Court in affirming the decree rec-
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ognized and approved the distinction made by the same court in Hale
v. Allinson. It said:

“The proposition that the bill was multifarious because of the misjoinder of
parties and causes of action was not assigned as error in the circuit court
of appeals, and, therefore, might well be held not to be open. But passing
that view, we hold the objection to be untenable. The acts complained of as
to each defendant were of a like character, their operation and effect upon
the rights of the:complainant were identical, the relief sought against each
defendant was the same, and the defenses which might be interposed were
common to each defendant and involved like legal questions. Under these
conditions the case is brought within the principle laid down in Hale v. Al-
linson, 188 U. 8. 56, 77 [23 Sup. Ct. 244, 47 L. Ed. 380).”

In Bailey v. Tillinghast, 99 Fed. 801, 40 C. C. A. 93, the circuit -
court of appeals of the sixth circuit held that the receiver of an in-
solvent national bank might maintain a suit in equity to enforce an
assessment against stockholders, where such an assessment is less than
the full amount of their liability and where the question of law involved
is common to the defendants and rests upon substantially the same

_facts. The court said:

“There is a common question in the case between the receiver and the de-
fendants, namely, the question whether the latter were released from their
stock subscription by the fact that, whereas the resolution.for increasing the
stock in the sum of $300,000 was that under which their subscription took
place, yet subsequently, by proceedings to which they did not consent, the
proposed increase was reduced to $150,000. The protest intérposed by Bailey
in behalf of himself and the other stockholders to the certification by the
comptroller of the modified increase of the capital stock of the bank assumes
that they stood on the common ground already stated. And these circum-
stances, namely, the great number of the parties on one side or the other,
the identity of the question of law, and the similarity of the facts in the sev-
eral controversies between the respective parties, are the basis on which the
jurisdiction rests.”

Pennsylvania Co. v. Bay (C. C) 150 Fed. 770, and Illinois Cent. R.
Co. v. Caffrey (C: C.) 128 Fed. 770, 775, and other cases unnecessary
to cite, also support the proposition that a bill is not multifarious by °
reason of the joinder of many defendants not connected with each
other where all are engaged in the same business and there is a com-
mon ground of defense in law and fact to the relief sought against
them. But in the case now before us it does not appear that there
was any common ground of law or of fact as between the defendants
on which they stood by way of defense; and possibly each might urge
by way of defense to the collection of the assessment facts and points
of law variant from those relied on by any other defendant.

At this point it is material to consider whether the present bill prays
relief against any one of the defendants of such nature as to require
or justify a proceeding in equity rather than an action at law. As
already stated the bill does not pray for or involve an accounting or
contribution. It seeks simply the collection of legal pecuniary claims
from the several defendants fixed in amount at the sum of $2.50 on
each of the preferred shares held by them respectively. The object
of the suit is to place in the hands of the receiver such moneys as he
may be entitled by reason of the assessment to receive from them
for the payment of the. debts of the American Alkali Company.
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The authorities clearly establish the principles which must determine
whether in a given case a statutory liability of a stockholder or his
liability for unpaid subscriptions or assessments on his stock should be’
enforced in equity or at law. In Pollard v. Bailey, 20 Wall. 520, 22
L. Ed. 376, an action at law had been brought by a creditor of an in-
solvent state bank against one of its stockholders to recover a claim he
held against the bank. "The charter provided that “individual stock-
holders, having shares in said bank, shall be bound respectively for all
the debts of the bank in proportion to their stock holden therein.” The
court below gave judgment for the plaintiff, which was reversed by
the Supreme Court; the latter court, among other things, saying:

“Each stockholder is bound for the debts in proportion to his stock. His:
liability is not limited to the par value of his stock, neither is he bound ab-
solutely for the payment of the full amount of that. He must pay a sum
which shall bear the same proportion to the whole indebtedness that his stock

* bears to the whole capital, and is not required to pay more. Ior the purposes.
of this case it is not necessary to decide what effect the insolvency of any
of the stockholders would have upon the liability of such as are solveut. It is
certain that no stockholder is liable for more than his proportion of the debts.
This proportion can only be ascertained upon an account of the debts and
stock and a pro rata distributjon of the indebtedness among the several stock-
holders. The proper action, therefor, to enforce the liability is one in which
such an account can be stated and distribution made. Such an action calls:
specially for -the exercise of the powers.of a court of equity, which can bring
before it all the necessary parties and adjust all their rights. BEvery stock-
holder, when called upon to perform his obligations, has the right to require:
that the extent thereof shall then be determined once for all, as well- that
which he is under to his associate stockholders as that to the creditors.”

In Terfy v. Tubman, 92 U. S. 156, 161 (23 L. Ed. 537), the court
said: - . A

“The case of Pollard v. Bailey, 20 Wall. 520 [22 L. Ed. 376], is an authority
against the maintenance of a separate action by one creditor who seeks to ob-
tain his entire debt to the possible exclusion of others similarly situated.
The proper proceeding is in equity where all claims can be presented, all the
liabilities of the stockholders ascertained, and a just distribution made.”

While the principle of Pollard v. Bailey and Terry v. Tubman and
other similar cases palpably has no application to that now before us,
they are valuable as illustrating the essential difference between them
and this suit considered with reference to any one of the defendants.
In Flash v. Conn, 109 U. S. 371, 3 Sup. Ct. 263, 27 L. Ed. 966, the
court held that the liability of a stockholder of a New York corpora-
tion under a provision iri a general incorporation act of that state that
“all the stockholders of every company incorporated under this act
shall be severally individually liable to the creditors of the company,”
to the amount of stock held by them respectively, created a legal claim
enforceable at law. The court, among other things, said:

“Lastly, it is objected that the declaration sets out a case which should have
been prosecuted in equity, and not at law. There is no ground for this ob-
jection to rest on. In the cases of Pollard v. Bailey, 20 Wall. 520 (22 L. Ed.
376]1; Terry v. Tubman, 92 U. S. 156 [23 L. Ed. 537], to which we are referred
in its support, the liability of the stockholders was in proportion to the stock
held by them. Each stockholder was, therefor, only liable for his proportion
of the debts. This proportion could only be ascertained upon an account of

the debts and stock, and a pro rata distribution of the indebtedness among
the several stockholders. This, the court held, could only be done by a suit
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in eguity. But in this case the statute makes every stockholder individually
liable for the debts of the company to an amount equal to the amount of his
stock. This liability is fixed, and does not depend on the liability of other
stockholders. There is no necessity for bringing in other stockholders or
creditors.” .

In Auer v. Lombard, 72 Fed. 209, 19 C. C. A. 72, in the circuit
court of appeals of the first circuit, a bill had been brought by some .
of the creditors of a Colorado bank against a portion of its share-
holders to enforce. the statutory double liability of the latter. The
court had occasion to refer to two acts of Colorado, one passed in 1877
and in 1883 made applicable to the officers and stockholders of savings
banks, and the other in 1885. The first provided:

“The officers and stockholders of every banking corporation or assocxatlon
formed under the provisions of this act shall be individually lable for all
debts contracted during the term of their being officers or stockholders of such
corporation, equally and ratably to the extent of their respective shares of
stock in any such corporation or association, except” &ec. Gen. St. 1883, § 279.

The second provided: ‘

“Shareholders in banks, savings banks, trust, deposit, and security associa-
tions, shall be held individually responsible for debts, contracts and engage-
ments of said associations in double the amount of the par value of the stock
owned by them respectively.” Laws 1883, p. 264.

The court, among other things, said:

“The earlier of these two statutes required an apportionment among stock-
holders. In many jurisdictions, if not in all, this would involve a bill in
equity "with an accounting of all the corporate liabilities and a contribu-
tion by the stockholders, and for this the further making the corporation,
and perhaps all stockholders. parties. * * * The act of 1885 establishes
a liability of an essentially different character from that of 1883, in the fact
that it is not ratable, and also of an essentially different amount. The two
cannot stand together with reference to the same corporation, and debts of
the same period of contracting; and we have no doubt that, so far as this
controversy is concerned, the later act wholly supersedes the earlier one, and
the complainant’s rights rest on it alone. As the liability involves no account-
ing, the remedy is at law only. Kennedy v. Gibson, 8 Wall. 498, 505 [19 L. Ed.
476). Casey v. Galli, 94 U. 8. 673 [24 L. Ed. 168). We do not say that there
might not be a case under the statute which would- involve an accounting, and
the securing and distribution of a fund, but only that no such case is shown
here.”

The assessment was laid for the purpose of paying the debts of the
American Alkali Company. It was fixed at the definite sum of $2.50
on each preferred share held by the defendants respectively. There is
no suggestion in the bill that the assessment will not be sufficient to
pay in full the debts of the corporation and all expenses. Further, the
bill neither prays nor involves any accounting or contribution. Each
defendant is separately and independently charged with a definite sum
for which, if liable, he is liable without reference to any other defend-
ant. 'The bill does not pray for the ascertainment or marshaling of as-
sets or debts, or for the fixing of priorities, or for the payment of the
debts of the corporation, or for a distribution. It was filed simply
for the recovery of separate and independent legal pecuniary demands.
It is wholly immaterial, so far as ulterior purposes are concerned,
whether the receiver shall receive those moneys through the instru-
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mentality of a bill in equity, on the one hand, or, on the other, by ac-
tions at law. In either event the fund after its collection by the re-
ceiver would be applied to the payment of debts under order of court.
Should there be any residue after the payment of all debts it would be
distributed among "the stockholders in proportion to the number of
their shares, save in so far as any of them had failed to pay the several
amounts assessed against them; and in the event of such failure,
whether from insolvency of individual stockholders or from any other
cause, the several amounts for which they were respectively in default
would, preparatory to a final distribution, be deducted from the amount
of the shares of the fund which they otherwise would be entitled to re-
ceive. But all these matters belong to subsequent proceedings in one
or both of the suits instituted in New Jersey and Pennsylvania in
E?ptember, 1902, and still pending, and do not pertain to the present
ill,

There is no distinction in principle, so far as jurisdiction in equity or
at law is concerned, between the enforcement of the total liability of a
stockholder for his unpaid subscriptions of stock and the enforce-
ment of an assessment less than his total liability, such as is disclosed
in the present case. It is true that in Kennedy v. Gibson, 8 Wall. 498,
19 L. Ed. 476, which was a suit by a receiver of an insolvent national
bank, appointed under the national banking act of June 3, 1864, c.
106, 13 Stat. 99, to enforce the personal liability of some of the stock-
holders, the court said:

“The liability of the stockholders is several and not joint. The limit of
their liability is the par of the stock held by each one. Where the whole
amount is sought to - be recovered the proceeding must be at law. Where less
is required the proceeding may be in equity, and in such case an interlocutory
decree may be taken for contribution, and the case may stand over for the

further action of the court—if such action should subsegquently prove to be
necessary—until the full amount of the liability is exhausted.”

This statement was unnecessary to the determination of the question
before the court, as the bill sought to enforce the full statutory lia-
bility, and the case was decided on the ground that it did not appear
that the comptroller of the currency had taken any action touching
the enforcement of the personal liability of the stockholders. TFurther,.
the passage must be read in the light of the law and facts there in-
volved, and when so read.is inapplicable to the case before this court.
The statement that when less than the total liability is sought to be
enforced “an interlocutory decree may be taken for contribution”
has, for thé reasons hereinbefore expressed, no pertinency to the case
before us. Again, we are not aware of any case, similar or analogous
to this, in which the decision proceeded on the ground that, while the
total separate and independent liability of a stockholder, in the absence
of special circumstances of an equitable nature, can be enforced only
at law, a fixed liability for less than such total can, in the absence of
such circumstances, be enforced in equity. We should long hesitate
before recognizing the soundness of a contention which, were it to be
sustained, would withhold from stockholders when sued for statutory
liability or unpaid subscriptions trial by jury at the whim of those lay-
ing an assessment. A remarkable spectacle would be presented if,
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knowing that an assessment of the total liability would enable stock-
holders to enjoy the right of trial by jury, those charged with making
it were permitted to deprive stockholders of such trial by making an as-
sessment amounting to ninety or ninety-nine per cent. of the total
liability, with the intention of subsequently collecting.the balance.

In conclusion we have failed to find any well-considered case sup-
porting the contention that under the principles enunciated in Hale v.
Allinson the court below properly could, under the circumstances dis-
closed, and on the bill as filed, assume equitable jurisdiction for the
enforcement of the assessment in question. The bill must, therefore,
be dismissed as to the appellants, with costs, and(it is so ordered.

THE BAILEY GATZERT.
(Circuit Court of Appeals, Ninth Circuit. April 25, 1910)
No. 1,746.

1. CoLrisioN (§ 100*)—PBLCAUT10\'S FOR PREVENTING COLLISIONS—SPEED IN
FoG—'*"MODERATE SPEED.”

A steam vessel passing from Portland down the Willamette river in a
dense fog at a speed of 15 miles an hour, in view of the extensive com-
merce on such river, was not going at the moderate speed required by
article 16 of the Inland Navigation Rules (Act June 7, 1897, c. 4, 30 Stat.
99 [U. 8. Comp. St. 1901, p. 2880]), which provides that in a fog a vesselk
shall go at a moderate speed, “havmg careful regard to the existing «cir-
cumstances and conditions.”

[ld. Note.—For other cases, see Collision, Cent. Dig. § 215; Dec. Dig.
§ 100.*

For other definitions, see Words and Phrases, vol. 5, pp. 4551, 4552,

Collision rules—speed of steamers in fog, see note to The Niagara, 28
C. C. A, 532]

2. Corriston (§§ 75, 99*)—PBECAUTIONS FOR PREVENTING COLLISIONS—VESSELS-
AT ANCHOR—LIGHTS, SIGNALS, AND LOOKOUTS.

A dredge lawfully fixed in a channel for improving it is to be consid-
ered as a vessel at anchor, and is under obligation to use the same pre-
cautions to guard against collisions that a vessel at anchor is in respect
to the exhibition of lights, maintaining a watch and other measures eal-
culated to make its position known.

[Ed. Note.—For other cases, see Collision, Cent. D1g §§ 113, 115, 211,
212; Dec. Dig. §§ 75, 99.¥] :

8. ApMIRALTY (§ 118%)—APPEAL—REVIEW—FINDINGS OF FACT.

On appeals in admiralty, when questions of fact are dependent on con-
flicting evidence, the decision of the District Judge who heard and saw:
the witnesses w111 not be reversed unless clearly against the evidence.

{Ed. Note.—For other cases, see Admiralty, Cent. Dig. § 770; Dec. Dig.
§ 118.%)

4. CoLLISION (§ 100*)—VESSELS AT ANCHOR—ILOOKOUT.

Whether or not' an efficient lookout' was maintained on a dredge at
work in a channel during a dense fog held immaterial, in a suit for col-
lision with the dredge by a moving steamer, where the fog bell on the-
dredge was being rung at intervals of less than a minute, and could be:

*For other cases see same topic & § NUMBER in Dec. & Am, Digs. 1907 to date, & Rep’r Indexes.
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heard many times the distance at which an approaching vessel could be

seen.
sl[OEd. Note.—For other cases, see Collision, Cent. Dig. § 214; Dec. Dig.
§ 100.%]
5. C%Lusxon (§ 100*)—PRrECAUTIONS FOR PREVENTING COLLISIONS—SPEED IN
: 0G.

A decree affirmed, holding a steamer passing down the Willamette riv-
er from Portland in a dense fog at a speed of about 15 miles an hour
solely in fault for a collision with a stationary dredge which was work-
ing in the channel, on the ground of excessive speed.

§ [F(c)l Note.—For other cases, see Collision, Cent. Dig. § 215; Dec. Dig.

100.#]

Appeal from the District Court of the United States for the District
of Oregon. ]

Suit in admiralty by the Port of Portland against the Steamboat
Bailey Gatzert, The Dalles, Portland & Astoria Navigation Company,
claimant, and cross-libel by the claimant. Decree for libelant (170 Fed.
101), and claimant appeals. Affirmed.

Charles H. Carey, James B. Kerr, and Harrison Allen, for appel-
lant. :
Williams, Wood & Linthicum, for appellee.

Before’ GILBERT and MORROW, Circuit Judges, and HUNT,
District Judge.

MORROW, Circuit Judge.” This suit was commenced by the filing
of a libel by the port of Portland, a municipal corporation, owner of
the hydraulic dredge Portland, against the steamboat Bailey Gatzert,
to recover damages for injuries to the dredge Portland, caused by a
«collision between the Bailey Gatzert and the dredge on the morning of
November 6, 1907, in the channel of the Willamette river, at a point
about nine miles below the city of Portland. The damage claimed by
the libelant for the injuries to the dredge was $25,000. In a cross-
libel filed by the Dalles, Portland & Astoria Navigation Company,
owner of the steamboat Bailey Gatzert, it was charged that the colli-
sion was the fault of the dredge, and for injuries received by the
Bailey Gatzert in the collision damages were claimed in the sum of
$2,500. The libel alleged that the dredge was without motive power;
and that on the morning of November 6, 1907, was engaged in dredg-
ing the channel of the Willamette river at a point nearly abreast of
Willamette slough, and was at that time affixed to the bed of the Wil-
lamette river by means of a spud .and anchors attached to cables on
board the dredge; that the morning of November 6th was foggy, and
fog bells were rung on board the dredge in accordance with law and
regulations of the United States inspectors of steam vessels. It was
charged, notwithstanding the fact that said morning was foggy, the
Bailey Gatzert, while being navigated on a voyage down the Willa-
mette river from Portland to The Dalles, was up to the instant of colli-
sion navigated by her master at full speed, and although the bell of the
Portland was being rung at intervals as required by law the master of
the Bailey Gatzert failed and neglected to observe the bell of the Port-

*For other cases see same topic & § NUMBER in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes
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land, and himself navigated the Bailey Gatzert at such a high and
-dangerous rate of speed in said fog that when the Portland came into
view of the Bailey Gatzert he failed to check the headway of the
Bailey Gatzert, and collided with the dredge, causing the dredge to
sink within a few minutes. -

.It was charged in the cross-bill and answer that, notwithstanding
the fact that the morning was foggy, the dredge Portland was lying-
at anchor in the channel and fairway of the Willamette river at the
point mentioned, and in such position that the Bailey Gatzert, follow-
ing the usual and customary course of steamboats down the river,
would necessarily collide with the dredge if not forewarned of her
position in the channel; that the libelant so negligently and carelessly
conducted itself and so misbehaved in the management of the dredge
that fog bells were not rung on board of said dredge in accordance
with the law or regulations of the United States inspectors of steam
vessels for inland waters of the Pacific Coast, requiring vessels at
anchor to ring a fog bell rapidly for about five seconds at intervals of
not more than one minute. The District Court found the Bailey Gat-
zert to have been at fault in running at such a high rate of speed that
after the dredge could be seen: through the fog the Bailey Gatzert
could not by reversing her engines come to a standstill and avoid a
collision with the dredge. The court also found that the bell on the
dredgé was rung at appropriate intervals while the Bailey Gatzert was
approaching ; and that the fault resulting in the collision was entirely
that of the Bailey Gatzert. The court accordingly dismissed the cross-
bill, and awarded a decree in favor of the libelant, which, upon the
testimony relating to the damages sustained by the dredge, was fixed
at $18,058.98.

‘The Bailey Gatzert is a steam stern-wheel vessel. Her gross ton-
nage is 642; her net tonnage is 536. She is 194.3 feet in length, and
32.8 feet in width, with a depth of 8 feet. She was at the time of the
collision engaged in the passenger and freight service between Port-
land on the Willamette river and The Dalles on the Columbia river.

The dredge Portland was a hydraulic river dredge ; scow shape. She
was 130 feet in length, and 36 feet in width, with a depth of hull of 11
feet, and a normal draught of 5 feet. She had two spud wells on each
side of the stern of the dredge. Each of these wells carried a spud,
which, projecting through the hull of the dredge, was driven into the
bed of the river to such a distance that it held the dredge securely in
place. Only one spud was dropped at a time when the dredge was at
work, and on these two spuds working alternately the dredge would
swing from side to side as on a pivot or trunnion, dredging over an.
area having a radius of 150 feet. Attached to the forward end of the
dredge was the dredging mechanism, consisting of a revolving cutter,
supported by a suitable and substantial framework. The revolving
cutter cut up the material in the bottom of the river which is pumped
up through a pipe, and then carried through a line of pipe supported
on pontoons to a distance for deposit. In dredging navigable rivers
this material is usually deposited in such places as may be designated
by the engineer in charge so that it may not be carried back into the
river. In the present case the discharge was through a pipe 20 inches
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in diameter and more than 400 feet in length, supported on pontoons
leading from the starboard side of the dredge nearly to the eastern
shore of the Willamette river. At the time of the collision the dredge
was at work dredging the channel of the river on the range between
two points on the river designated as the “Linnton and Upper Post
Office Lights,” the line of range following approximately the chan-
nel of the river. The distance between these two points is 9,150 feet.
The distance from Linnton Light down the river to the dredge was
5,650 feet, and the distance from the dredge down the river to the
Post Office Light was 3,500 feet. The dredge had been placed at this
point on Monday morning, November 4th, and had commenced the
work of dredging the channel on Tuesday -morning, November 5th,
about 2:30 o’clock. The work had the approval of the United States
engineers. Its purpose was to improve the channel at this place which
at this point had 25 feet of water at zero.

On the morning of November 6, 1907, the Bailey Gatzert was bound
down the river on her regular voyage from Portland to The Dalles.
The master of the vessel, Capt. F. H. Sherman, was at the wheel.
The vessel was running in a fog. She passed the Linnton Light five
minutes past 8, and at nine minutes past 8, or a few seconds there-
after, the captain sighted the dredge straight ahead of him, and he
says at a distance between 100 and 150 feet. He gave the engineer
bells for stopping and backing, and placed his wheel hard aport, but
failed to avoid a collision. The Bailey Gatzert was going at such a _
high rate of speed that she drove her bow into the dredge from 12 to
14 feet, crushing timbers averaging in size from 12 by 12 to 14'by 14
inches. The dredger sunk at once.

Was the Bailey Gatzert in fault? The master testified that the ves-
sel was running at half speed, which on that morning was probably
about nine miles per hour. The engineer testified that the vessel was
under a full-speed bell, but had only been under that bell for a minute
and a half or two minutes ; that under a full-speed bell the vessel would
have gone through the water at about 15 miles per hour. The testi-
mony of the master that they passed Linnton Light five minutes past
8, and that it was nine minutes past 8 a few seconds before the colli-
sion, establishes the fact that the vessel had 'gone a distance of over
a mile in four minutes, or at a speed of 15 miles per hour. This was
full speed for the four minutes preceding the collision.

Article 16 of the act of June 7, 1897 (Regulations for Preventing
Collisions Upon Certain Harbors, Rivers, and Inland Waters of the
United States), provides as follows:

“Every vessel shall, in a fog, mist, falling snow, or heavy rain storms, go

at a moderate speed, having careful regard to the existing circumstances and
conditions.” 30 Stat. 99, c. 4 (U. S. Comp. St. 1901, p. 2880).

The moderate rate. of speed required by the rules must depend upon
the circumstances of the case. 'What might be considered as moderate
speed in unfrequented waters might be immoderate in a situation where
the presence of other vessels might reasonably be expected. Spencer
on Marine Collisions, § 44, and cases there cited.

The channel,of the Willamette river between the Columbia river and
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the city of Portland carries a large commerce, and the vessels engaged
in its transportation are to be expected at all points and at all hours in
passing up or down the river. It was therefore the duty of the Bailey
Gatzert to have exercised the utmost caution in navigating this channel
in a fog. The Pennsylvania, 86 U. S. 125, 133, 22 L. Ed. 148. A rule
applicable to such a situation was to proceed at such a rate of speed
as would enable her after discovering a vessel through the fog to have
stopped and reversed her engines in time to prevent a collision. The
‘Great Eastern, Brown. & L. 287, 291 ; The Nacoochee, 137 U. S. 330,
339, 11 Sup. Ct. 122, 34 L. Ed. 687; The Umbria, 166 U. S. 404, 417,
17 Sup. Ct. 610, 41 L. Ed. 1053 ; The Belgian King, 125 Fed. 869, 876,
60 C. C. A. 451, This she did not do, and she was therefore clearly
at fault.

Was the dredge also in fault? A dredge lawfully fixed in a channel
for improving it is to be considered as a vessel at anchor, and is under
obligation to use the same precautions to guard against collisions that
a vessel at anchor is in respect to the exhibition of lights, maintaining
a watch, and measures calculated to make its situation known. Spen-
cer on Marine Collisions, § 118. American Dredging Co. v. The Bed-
owin, 1 Fed. Cas. No. 299. The Virginia Ehrman and The Agnese,
97 U. S. 309, 24 L. Ed. 890. The Portland was lawfully engaged in
dredging the channel at the point of collision. She was therefore to
be considered as a vessel at anchor. “A vessel when at anchor shall,
at intervals of not more than one minute, ring the bell rapidly for five
seconds.” Article 15, cl. “d,” Act June 7, 1897 (30 Stat. 96, 99). The
dredge had a bell, but whether it was rung rapidly for about five sec-
onds at intervals of not more than one minute during the fog imme-
diately preceding the collision was a question of fact upon which the
evidence was conflicting. The testimony upon this question was fur-
nished by 16 witnesses—4 by deposition, and 12 by testimony in open
court. The court reviewed this testimony, and said:

“I think there can be no question that the bell on the dredge was rung at

proper intervals during the approach of the Bailey Gatzert, and for several
minutes at least before the collision.”

We have read this. testimony very carefully, and considered it with
respect to the situation of each of the witnesses, and their opportunity
to know the facts concerning which they testified and we are of the
opinion that the court was correct in the conclusion it reached. It was
certainly not against the evidence. “The rule is well settled that in
cases on appeal in admiralty, when the questions of fact are dependent
upon conflicting evidence, the decision of the district judge, who had
the opportunity of seeing the witnesses and judging their appearance,
manner, and’ credibility, will not be reversed unless it clearly appears
that the decision is against the evidence. The Albany [C. C.] 48 Fed:
565, and authorities there cited.” The Alijandro, 56 Fed. 621, 624, 6
C. C. A. 54; The City of Naples, 69 Fed. 794, 796, 16 C. C. A. 421;
The Columbia, 73 Fed. 226, 237,19 C. C. A. 436; The Captain Weber,
89 Fed. 957, 958, 32 C. C. A. 452; Paauhau Sugar Plantation Co. v.
Palapala, 127 Fed. 920, 924, 62 C. C. A. 552; Perriam v. Pacific Coast
Co., 133 Fed. 140, 144, 66 C. C. A. 206; Peterson & Glynn v. Larsen,
177 Fed. 617.
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It is next contended that the dredge did not keep a proper lookout
or take the precautions required by the circumstances of the case. It
appears from the evidence that one John Cosgrove, who was the day
foreman on the dredge, and whose duty it was to ring the bell, was
also required to keep a lookout for approaching vessels. This he tes-
tified he did on the morning of the collision; but the bell was located
forward of the cabin or upper house about midship, and at a distance
of not less than 110 feet from the stern of the dredge. The dredge
was heading down the stream. The Bailey Gatzert approached the -
dredge from upstream. It was not possible for Cosgrove to ring the
bell for about five seconds at intervals of not more than one minute
while stationed at the forward end of the vessel and also keep a lookout
" from a station at the other end of the vessel. What he did do, he tes-
tified, was to keep a lookout up and down the river from his station at
the forward end of the drédge by walking to and fro across the vessel
when not engaged in ringing the bell. The court held that any sup-
posed dereliction on the part of the lookout by reason of his station did
not contribute to the accident; that had the lookout been in the best
possible position on the dredge he could not have discovered the Bailey
Gatzert sooner than the lookout of the Bailey Gatzert discovered the
dredge, and this was too late to avoid a collision. :

The efficiency of the bell was a subject of inquiry. The superin-
tendent of the dredge testified that it was a large ship’s bell; that it
had been taken from the Glanmorogue which had been wrecked on
the coast at Clatsop Beach. The bell was produced in court and meas-
ured. It had a clear inside diameter of 13 inches with a depth of 11
inches. The hanger above the bell was 8 inches, and the length of the
bell was 19 inches in all. The length of the rope attached to the lower
end of the clapper was 19 inches. From the top of the bell to the
end of the rope was, therefore, 38 inches. The bell was rung by pull-
ing the rope so that the clapper would strike the bell. The efficiency
of this bell was tested on the afternoon of the collision. At that time
the dredge was sunk, but the bell was about three or four feet above
the surface of the water. The bell was rung continuously while four
persons went up the river to Linnton Light, and it was found that the
bell would be heard very distinctly for a distance from the dredge of
approximately 3,600 feet. Having determined that this bell was rung
at proper intervals prior to the collision, it does not appear in what
way a lookout stationed at the stern or upstream end of the dredge
could have more effectively made known the situation of the dredge to
the lookout and pilot on the Bailey Gatzért. If the ringing of the bell
did not warn them of the location of the dredge for a distance of 3,600
feet upstream, or at any point beyond 150 feet, what could the lookout
on the dredge have done to convey to them a more effective warning?
Certainly his mere presence at a point on the dredge of 110 feet fur-
ther upstream would have added nothing to the efficiency of this warn-
ing. We think the court was correct in this conclusion.

It is next contended that the dredge remaining at anchor ‘in the
channel in the fog then prevailing violated the act of March 3, 1899, c.
425, § 15, 30 Stat. 1152 (U. S. Comp. St. 1901, p. 3543), which pro-
vides:

179 F.—4
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“That it shall not be lawful to tie up or anchor vessels or other craft in
navigable channels in such manner as to prevent or obstruct the passage of
other vessels or craft.” -

This charge does not appear to have been brought to the attention
of the court below, and no evidence appears to have been taken with
specific reference to that question, but the evidence in the record suffi-
ciently shows that the dredge was not anchored in such manner as to
prevent or obstruct the passage of other vessels or craft.

The witness George M. Shaver, pilot on the Bailey Gatzert, testified
that the channel at the mouth of the Willamette slough opposite to
which the dredge was anchored was about 200 feet wide. On the
morning of November 5, 1907, the steamer Stranger on a voyage down
the river passed within 60 feet of the dredge, and on the morning of
the collision the stern-wheel steamer G. T. Wentworth passed down
the river at 8 o’clock, or 9 or 10 minutes before the collision. Neither
of these vessels appears to have been prevented or obstructed by the
dredge in passing down the river. Both the captain and pilot of the
G. T. Wentworth testified that their vessel was about 100 or 150 feet
from the dredge as it passed, the dredge being on the starboard side,
showing that there was plenty of room in the channel for the passage
of vessels up and down the river without encountering the dredge. -

It is contended, further, that the damages allowed the libelant were
exorbitart, and reference is made to the testimony offered by the
libelant and to the cost of raising and restoring the dredge to the con-
dition in which it was prior to the collision. The testimony on the
part of the libelant gave this cost in detail, and an examination of the
items does not disclose any unreasonable or exorbitant charges. We
think the evidence fully and satisfactorily sustains the decree.

The decree of the District Court is affirmed. - '

~ PHILADELPHIA & R. COAL & IRON CO. v. BARRIE,
(Circuit Court of Appeals, Eighth Circuit. March 23, 1910.)
No. 3,170.

1. Mu~iciPAL CORPORATIONS (§ 821%)—SIDEWALKS—CONTRIBUTORY NEGLI-
GENCE—WHEN QUESTION FOR JURY.

A plaintiff, who was injured by stepping into an open coal hole in a
sidewalk on a public street at a time when it was quite dark, cannot be
held chargeable with contributory negligence as matter of law.

[Ed. Note.—For other cases, see Municipal Corporations, Cent. Dig. §§
1754-1756 ; Dec. Dig. § 821.#] .

2. MASTER AND SERVANT (§ 300*%)—MASTER’S LIABILITY FOR NEGLIGENT ACT OF
SERVANT—GROUNDS. '

The ground upon-which a master in any case is held liable for a neg-
ligent act of his servant is not because the servant in his negligent con-
duct represents the master, but upon the distinct ground that he is con-
ducting the master’s affairs, and the master is bound to see that his af-
fairs are so conducted that others are not injured. :

[Ed. Note.—For other cases, see Master and Servant, Cent. Dig. § 1209 ;
Dec. Dig. § 300.*%]

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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3. MASTER AND SERVANT (§ 8301*)—LIABILITY FOR INJURIES To THIRD PERSONS
—RELATION OF PARTIES.

Where defendant, a coal dealer, in delivering coal from its yards to cus-
tomers, hired from another dealer a team and a driver in thq latter’s
general employ, paying a stipulated sum per hour for their services, and
having full control and direction of the work and the method of its per-
formance, the driver, while engaged in such work, was a servant of de-
fendant, which was liable for an injury to a third person, caused by the -
driver’s negligence in its performance.

[Ed. Note.—For other cases, see Master and Servant, Cent. Dig. §§ 1210~
1216 ; Dec. Dig. § 301.*]

In Error to the Circuit Court of the United States for the District of
Minnesota. . )

Action by Lenora M. Barrie against the Philadelphia & Reading Ceal
& Iron Company. Judgment for plaintiff, and defendant brings error. .
Affirmed.

M. H. Boutelle and N. H. Chase, for plaintiff in error.
_ Owen P. McElmeel (Paul J. Thompson, on the brief), for defendant
in error. »

Before SANBORN and ADAMS, Circuit Judges, and RINER, Dis-
trict Judge. . ’

RINER, District Judge. This was an action to recover damages for
personal injuries alleged to have been sustained by the defendant in
error, hereafter called the plaintiff, as a-result of the negligence’of the
plaintiff in error, hereafter called the defendant. The record discloses
the following facts: . '

The defendant had for some time prior to the accident been engaged
in the general wholesale and retail coal business in the city of St. Paul,
Minn., where various yards were maintained by it for storage, and
from which coal was delivered in ordinary course to its customers as
ordered. The defendant did not own its own teams, or furnish drivers
in making local deliveries, but employed teams from other dealers from
time to time. In this particular case it employed the team of one J.
J. Martin, a dealer in coal in St. Paul, for which it agreed. to pay him
a certain amount per hour for the use of the team and driver, and
agreed to settle with him twice a month for the number of hours his
team or teams were employed in hauling and delivering the coal for
the'defendant. On the day of the accident to the plaintiff, Martin had
furnished one of his teams to the defendant to haul coal for it, furnish-
ing with the team a driver by the name of McQuistran. Further than
furnishing the team and driver to deliver coal for the defendant at
so much per hour for the time the team was actually employed, Martin
had nothing whatever to do with the delivery of coal from the defend-
ant’s yards. The drivers, including McQuistran, received their instruc-
tions from the defendant as to the delivery of coal. The defendant
directed from which of its yards the coal should be taken, how much,
and where it was to be delivered, and issued all orders to the driver
in connection with the delivery of coal to purchasers in various parts of
the city.

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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On the 11th day of January, 1909, McQuistran, the driver, was di-
rected by the defendant to deliver a load of coal to Tibbs, Hutchings &
Co.’s store in St. Paul, and between 5 and 6 o’clock in the evening of
that day he was engaged in unloading this load of coal, by shoveling
the same from a wagon into a coal hole in the sidewalk in front of the
store. The evidence shows that this coal hole, when not open for the
purpose of delivering coal, was covered with an iron plate, or covering,
set into the sidewalk a sufficient depth to bring the top of the upper
side of the iron plate level with the top of the sidewalk. The plaintiff,
as the record shows, was a customer at Tibbs, Hutchings & Co.’s store
on the evening in question. She came out of the store with some
bundles in her hands, and started to walk rapidly across the sidewalk
for the purpose of taking a car to Minneapolis. She had only taken
a few steps, when she fell into the open coal hole and was injured.
Just what the driver was doing at the time plaintiff fell into the coal
hole is not clear from the evidence. He testified that he noticed her as
she came out of the store and stood for a moment on the steps, look-
ing towards the street car, and did not see her again until he saw her
prostrate on the sidewalk near the coal hole. Whether part of her body
was in the coal hole he was not certain, but he testified that he thought
not. He further testified that, upon discovering her, he went to her as-
sistance, and, with the aid of another lady that came along at that time,
lifted her up and helped her into the store. The evidence of all of the
witnesses was to the effect that it was quite dark at the time the ac-
cident occurred, and’ the driver testified that the only guard placed
about the hole to keep passers-by from falling into it was a few chunks
of coal which he had placed around it.

Several errors are assigned, but the one relied upon is that the Cir-
cuit Court erred in refusing the defendant’s motion, at the close of all
the evidence, to direct a verdict in its favor. This motion is based upon
two grounds: First, that McQuistran, the driver, was not the servant
of the defendant, but the servant of an independent contractor; and,
second, that the plaintiff was guilty of contributory negligence. The de-
fendant admits that the weight of authority sustains the action of the
Circuit Court in submitting the issue of contributory negligence to the
jury. This admission is in harmony with our views, and it becomes
unnecessary, therefore, to discuss the second ground of the motion.
Mosheuvel v. District of Columbia, 191 U. S. 247, 24 Sup. Ct. 57, 48
L. Ed. 170, and cases there cited.

We come, then, to consider the first ground of the motion. The
servant himself is, of course, liable for the consequences of his own
carelessness; but when, as in this case, an attempt is made to impose
upon the master liability for the negligence of the servant, it becomes
necessary to inquire who was the master at the very time of the negli-
gent act or omission. Standard Qil Co. v. Parkinson, 152 Fed. 681, 82
C.C. A.29. Itis elementary, notwithstanding the liability of a serv-
ant for his own negligence, that one who employs a servant to do his
work is answerable to strangers for the negligent acts or omissions
of the servant committed in the course of the service; but this is the
extent of the master’s liability. If the servant is engaged in work out-
side of tie line of service for which he was employed, as, for instance,
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doing his own work, or doing the work of some person other than the.
master, the master is not liable for his negligence. The reason that the
master, in any case, is held liable for the negligent acts of his servants
is not because the servant, in his negligent conduct, represents the
master, but upon the distinct ground that he is conducting the master’s
affairs, and the master is bound to see that his affairs are so conducted
that others are not injured. Farwell v. Worcester & Boston Railway
Corporation, 4 Metc. (Mass.) 49, 38 Am. Dec. 339.

It is a rule universally recognized by the courts that, while one may
be in the general service of another, yet he may, with respect to par-
ticular work, be transferred, with his own acquiescence, to the service
of a third person in such a way that he becomes the servant of that per-
son, with all the legal consequences of the new relation; and the ques-
tion here is whether McQuistran was, under the facts disclosed by the
record, the servant of Martin, his general employer, or the servant of
the defendant, with respect to the particular work in which he was en-
gaged at the time of the injury to the plaintiff. In discussing a similar
question, the Supreme Court, in the case of Standard Qil Company v.
Anderson, 212 U. S. 215, 29 Sup. Ct. 254 (53 L. Ed. 480), said:

“It sometimes happens that one wishes a certain work to be done for his
benefit, and neither has persons in his employ who can do it, nor is willing to
take such persons into his general service. IHe may then enter into an agree-
ment with another. If that other furnishes him with men to do the work,
and places them under his exclusive control in the performance of it, those '
men become pro hac vice the servants of him to whom they are furnished.
But, on the other hand, one may prefer to-enter into an agreement with anoth-
er that that other, for a consideration, shall himself perform the work through
servants of his own selection, retaining the direction and control of them. In
the first case, he to whom the workmen are furnished is responsible for their
negligence in the conduct of the work, because the work is his work, and they
are for the time his workmen. In the second place, he who agrees to furnish
the completed work, through servants over whom he retains control, is re-
sponsible for their negligence in the conduct of it, because, though it is done
for the ultimate benefit of the other, it is still in its doing his work. To de-
termine whether a given case falls within one ‘class or the other, we must in-
quire whose is the work being performed—a question which is usually an-
swered by ascertaining who has the power to control and direct the servants
in thé performance of their work. Here we must carefully distinguish between
authoritative direction and control, and mere suggestion as to details, or the
necessary co-operation, where the work furnished is part of the larger under-
taking.” .

We think the facts disclosed by the record bring this case within the
classification first mentioned in the case just cited, and that the Cir-
cuit Court correctly held that McQuistran, the driver, was the servant
of the defendant at the time the plaintiff was injured. The evidence
is undisputed that the only connection Martin had with the work there
being conducted was to ‘place the team and driver at the disposal of the
defendant, to be used by it in its work, and to be under its exclusive
control and subject to its orders, receiving therefor so much per hour
for the use of the team and driver for the time engaged in the service
of the defendant, not reserving to himself any control whatever over
the team and driver in the performance of the work of delivering the
coal. If Martin had agreed with the defendant to deliver a certain

amount of coal at a given place, furnishing his own men and teams for
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the work, retaining control over them, and directing the manner in
which the work should be conducted to completion, subject only to ‘the
general direction of the defendant as to the work to be done, we
would have a case more nearly within the rule contended for by the
defendant, and. within the second, classification mentioned in Standard
Oil Company v. Anderson, supra. X
We do not consider it necessary to review the numerous cases in
which courts have had occasion to examine this question, but call at-
tention to the following cases, in addition to those already cited, in
which, upon facts not differing in principle from those before us, the
. same conclusion was reached. Waters v. Pioneer Fuel Company, 52
Minn. 475, 55 N. W. 52, 38 Am. St. Rep. 564 ; Singer Manufacturing
Company v. Rahn, 132 U. §. 518, 10 Sup. Ct. 175, 33 L. Ed. 440;
Atlantic Transport Company v. Coneys, 82 Fed. 177, 28 C. C. A. 388;
Byrne v. Kansas City Railway Company, 61 Fed. 605, 9 C. C. A. 666,
24 L. R. A. 693; De Forrest v. Wright, 2 Mich. 367.
Finding no error in the record prejudicial to the defendant, the
judgment is affirmed.

SANBORN, Circuit Judge (concurring). The question in this case
is whether the Coal & Iron Company or Martin was the master of the
driver, McQuistran, in the latter’s performance of the specific act of
protecting pedestrians from stepping. into the coal hole in the sidewalk
while he was unloading the coal into it. When a master who has and
exercises the power to hire and discharge his servant lets him and a
team to a hirer, to go where and to do such known work as the hirer
directs, the legal presumption is that, although the hirer directs the
servant where to go and what to carry, or haul, or do, the driver still
remains subject to the control of his general employer in the method
of his performance of the work to which the hirer assigns him, and
the hirer is not liable, in the absence of an agreement to the contrary
for the negligence of the servant in the method or manner of his per-
formance of his service. Donovan v. Laing, [1893] 1 Q. B. 629; Delory
v. Blodgett, 185 Mass. 126, 129, 69 N. E. 1078, 1080, 64 1. R. A.
114, 102 Am. St. Rep. 328; Driscoll v. Towle, 181 Mass. 416, 419, 63
N. E. 922; Shepard v. Jacobs, 204 Mass. 110, 90 N. E. 392, 394 ;
Brady v. Chicago & G. W. Ry. Co., 52 C. C. A. 48, 58, 114 Fed. 100,
110, 57 L. R. A. 712 ; Huff v. Ford, 126 Mass. 24, 30 Am. Rép. 645;
Reagan v. Casey, 160 Mass. 874, 36 N. E. 58; Quarman v. Burnett,
6 M. & W. 499; Jones v. Corporation of Liverpool, 14 Q. B. D. 890;
Lewis v. Long Island R. R. Co., 162 N. Y. 52, 56 N. E. 548; Joslin v.
Grand Rapids Ice Co., 50 Mich. 516, 15 N. W, 887, 45 Am. Rep. 54;
Stewart v. California Improvement Co., 131 Cal. 125, 129, 63 Pac.
177, 724, 52 L. R. A. 205; Frerker v. Nicholson, 41 Colo. 12, 92 Pac.
224,13 L. R. A. (N. S.) 1122. .

If, therefore, the proof in this case stopped with testimony that the
Coal & Iron Company under its hiring had and exercised the power to
direct the driver what amount of coal to take, and where and when
to take and to deliver it, this evidence, in my opinion; would not have
overcome the legal presumption that his general employer, Martin,
was liable for his negligence in his method of doing his work, and that
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the Coal Company was free from liability. But the local manager of
the Coal Company testified, regarding this driver and others, that these
men were instructed to deliver the coal under the Coal Company’s
orders :

“Q. And the method of delivery is under your orders? A. Yes, sir. Q.
Place, the time, the amount, and all, is under your orders? A. I have said so
two or three times.” ’

Because this testimony indicates that the control of the method of
the performance of the work of protecting the coal hole while the
driver was unloading the coal had been transferred by some agreement
between his general employer and the Coal Company from the former
to the latter, this case seems to me to be taken out from the general
rule and presumption which have been stated, and to have been prop-
erly submitted to the jury, and for that reason I concur in the affirm-
ance of the judgment.

UNITED SURETY CO. v. IOWA MFG. CO. et al.
(Circuit Court of Appeals, Bighth Circuit. March '28, 1910.)
No. 3,087. .

1. BANRRUPTCY (§ 72%)—CORPORATIONS SUBJECT TO ACT—NATURE OF BUSINESS
—“MANUFACTURING, TRADING, OR MERCANTILE PURSUITS.”’

A corporation’ whose business as actually conducted consists of install-
ing heat and power plants, constructing conduits. waterworks, and sew-
ers, buying, selling, and erecting steam engines, and occasionally making
reports with reference to the proposed *construction of electric light and
power plants is engaged principally in “manufacturing, trading, or mer-
cantile pursuits,” within Bankr. Act July 1, 1898, c. 541, § 4b, 30 Stat.
547 (U. S. Comp. St. 1901, p. 3423), as amended by Act Feb. 5, 1903, c.
487, § 3, 32 Stat. 797 (U. S. Comp. St. Supp. 1909, p. 1309), and may be ad-
judged an involuntary bankrupt.

[Ed. Note.—For other cases, see Bankruptcy, Dec. Dig. § 72.*

What persons are subject to bankruptcy law, see note to Mattoon Nat.
Bank v. First Nat. Bank, 42 C. C. A. 4]

2. BANKRUPTCY (§ 58*)—“CREDITORS’’—‘‘ACT OF BANKRUPTCY'’—GIVING PREF-
ERENCE TO SURETY.

A surety on the bond of a contractor for government work, who under
the federal statute is directly liable to laborers to whom the contractor is
indebted for Iabor performed under the contract, is a creditor of the con-
tractor to the extent of such liability, within the meaning of Bankr. Act
July 1, 1898, c. 541, 30 Stat. 644 (U. S. Comp. St. 1901, p. 3418), and the
lending of money by the surety to the contractor to pay such claims, and
the taking of security therefor, at a time when the contractor was insol-
vent and within four months prior to its bankruptcy, was the giving of a
preference to a creditor and constituted an act of bankruptey under sec-
tion 3a (2) of the act. ’

[Ed. Note.—For other cases, see Bankruptey, Dec. Dig. § 58.* .

For other definitions, see Words and Phrases, vol. 2, pp. 1713-1727;
vol. 8, pp. 7622, 7623; vol. 1, p. 118; vol. 8, p. 7562.]

3. BANKRUPTCY (§ 58*)—AcCTS OF BANKRUPTCY—GIVING PREFERENCE TO CRED-
ITOR.

In such case the preference is not avoided by the fact that the laborers’

claims, if unpaid, would have been entitled to priority of payment firom

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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the bankrupt’s estate, since, having been paid by the principal debtor,
they were not in existence at the time of the bankruptcy, and no right of
subrogation could arise from their payment.

[EQ. Note.—Tor other cases, see Bankruptcy, Dec. Dig. § 58.%]

4. BANKRUPTCY (§ 348*)—PRIORITIES—‘‘WAGES DUE THE WORKMEN."”

Where a surety company, acting as surety on the bond of an insolvent,
lends him money which is used to extinguish debt to his laborers, the
claims of the surety company are not, at the time bankruptcy proceedings
are instituted against the borrower, “wages due the workmen,” within the
meaning of section 64b (4) of the bankruptcy act (Act July 1, 1898, ¢, 541,
30 Stat. 563 [U. 8. Comp. St. 1901, p. 3447]).

[Ed. Note.—For other cases, see Bankruptcy, Dec. Dig. § 348.%]

Appeal from the District Court of the United States for the Fastern
District of Missouri. '

In the matter of the E. H. Abadie Company, bankrupt. Appeal
from order of adjudication. Affirmed.

Henry T. Ferriss and Joseph H. Zumbalen (Franklin Ferriss, on
the brief), for appellant. ,

Herbert R. Marlatt (George S. Johnson, Charles A. Houts, Harry
B. Hawes, and W. O. Anderson, on the brief), for appellees.

Before SANBORN and ADAMS, Circuit Judges, and AMIDON,
District Judge. . ‘

ADAMS, Circuit Judge. Creditors of the E. H. Abadie Company
filed a petition in bankruptcy in the court below charging that that
company was a corporation engaged principally in trading, manufac-

" turing, and mercantile pursuits, and had committed an act of bank-
ruptcy by suffering, while insolvent, the United Surety Company, one
of its creditors, to obtain an unlawful preference through legal pro-
ceedings, and had not, within five days before the sale or final disposi-
tion of the property affected by such preference, vacated or discharged
the same. The debtor and surety company joined in an answer deny-
ing, first, that the former was engaged principally in trading, manu-
facturing, or mercantile pursuits, and, second, that it had committed
the alleged act of bankruptcy. The referee to whom the issues joined
were referred found against the petitioners on the first of those issues
and in their favor on the second. The district judge overruled the
referee on his first finding, sustained him on the second, and adjudi-
cated the company a bankrupt. From this order of adjudication the
surety company appeals.

There are only two questions for consideration: Was the debtor
corporation amenable to the bankruptcy act, and did it commit the act .
of bankruptcy charged against it? Of these in the order stated.

The referee whose finding of fact is accepted by both sides found
that the business ‘‘actually transacted by the Abadie Company con-
sisted of installing heat and power plants, constructing conduits, water-
works, and sewers, buying, selling, and erecting steam engines, and oc-
casionally making reports with reference to the proposed construction
of electric light and power plants,” and specified with much detail the
method of carrying on the business. From it all we conclude that the

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes



UNITED SURETY CO. V. IOWA MFG. CO. 57

business of the debtor was substantially the same as that disclosed
in the case In re First Nat. Bank of Belle Fourche, 81 C. C. A. 260,
152 Fed. 64, and that the present case fairly falls within the principles
there announced and applied. -We there held that a corporation carry--
ing on such business was engaged in manufacturing, trading, or mer-
cantile pursuits within the meaning of section 4b of the bankruptcy
act of 1898 (Act July 1, 1898, c. 541, 30 Stat. 547 [U. S. Comp. St.
1901, p. 3423], as amended by Act Feb. 5, 1903, c. 487, § 3, 32 Stat. 797
[U. S. Comp. St. Supp. 1909, p. 1309]), and to that holding we are
disposed to adhere. This is in harmony with the decision of the Su-
preme Court of the United States handed down February 21, 1910,
in the case of Friday v. Hall & Kaul Co., 216 U. S. 449, 30. Sup. Ct.
261, 54 L. Ed. —. :

Did the Abadie Company commit the act of bankruptcy charged
in the creditors’ petition?

The referee’s finding on this issue, which was also accepted by both
parties, may be summarized as follows: On April 15, 1908, the Abadie
Company having a contract with the United States for building a
sewer system at Jefferson Barracks, Mo., executed a bond with the
surety company as surety, conditioned that it would faithfully per-
form the contract and promptly make full payment to all persons sup-
plying labor or material for the prosecution of the work. The Abadie
Company was also then engaged in performing another contract which
it had entered into with the United States for installing a heating
plant at Jefferson Barracks. In June, 1908, the principal became
financially embarrassed, and secured a loan from the surety company
of $1,400, assigning to it the unpaid balance coming to it from the
government under the sewer contract, -estimated to be $2,924. Then
and soon after the surety company loaned the Abadie Company in
three - different installments $3,464 with which the cost of labor and
material employed in executing the sewer contract was paid. Later,
on August 1, 1908, it needed more money to meet its pay roll then
coming due, whereupon the surety company loaned it $1,605.50,
$1,071.50 of which was to be used to pay laborers working on the
sewer contract, whose wages in that amount were then due, and the
balance, $534, to pay for labor and materials employed in executing
the heating contract; and agreed to loan it when needed the further
sum of $1,200, estimated to be required to finish both contracts. As
security for the money so loaned and agreed to be loaned the Abadie
Company, pursuant to an agreement to that effect, assigned to the

" surety company the balance due it on the heating contract, estimated
at $1,309, and gave it its demand note for $3,187.75 with its written
entry of appearance and consent to a judgment in a suit to be brought
on the note. Thereupon on that day, August 1, 1908, a suit was
brought in a local court on the note, the written -appearance and con-
sent to a judgmient filed, and judgment duly rendered in-favor of the
surety company thereon in the sum of $3,187.75 and costs. Execu-
tion, which was forthwith issued, was levied upon certain property of
the judgment debtor, which was in due course sold, realizing $3,121.50.
Soon thereafter the surety compdny loaned the Abadie Company $1,-
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953.75, $1,728.20 whereof was used for paying labor and materials
employed on the sewer contract and $225.20 for paying labor and ma-
terials employed on the heating contract. The surety company, as
surety on the bond of the Abadie Company became, by virtue of the
provisions of the act requiring that bond, directly liable to laborers
who performed work and materialmen who furnished material, for
their value (Act Aug. 13, 1894, c. 280, 28 Stat. 278 [U. S. Comp. St.
1901, p. 2523]; Act Feb. 24, 1905, c. 778, 33 Stat. 811 [U. S. Comp.
St. Supp. 1909, p. 948]; United States, to Use of, etc., v. National
Surety Company, 34 C.C. A. 526, 92 Fed. 549; United States, to Use
of, etc., v. Rundle, 40 C. C. A. 450, 100 Fed. 400), and being on Au-
gust 1, 1908, so liable as surety for the principal for the workmen’s
wages amounting to $1,071.50 then due, it was within the meaning of
the bankruptcy act a creditor of its principal and had a debt provable
in bankruptcy against it in that sum. Swarts v. Siegel, 54 C. C. A.
399, 117 Fed. 13; Kobusch v. Hand, 84 C. C. A. 372, 156 Fed. 660,
18 I. R. A. (N. S.) 660.

The Abadie Company was then insolvent, and could not lawfully
prefer an existing creditor. Whether other advances made then or
thereafter which were secured or intended to be secured by the judg-
ment note afforded a present consideration for that note, and there-
fore saved it, and the property soon thereafter transferred to the
surety company by virtue of it from annulment it is unnecessary to de-
cide. The judgment note and subsequent transfer of property by ex-
ecution and sale were admittedly intended as security in part for the
repayment of the $1,071.50 advanced on that day to pay matured labor
demands. The transfer, therefore, became, to that extent at least,
a preference in favor of the surety company, and as there is no pre-
tense that it was ever vacated or discharged, it was, unless for some
consideration, which we will take up later, an act of bankruptcy within
the meaning of section 3 (3) of the bankruptcy act. ,

But it is contended by the surety company that, as labor claims are
entitled to priority of payment under the provisions of section 64b
(4) of the bankruptcy act, it, having paid them, was entitled to be sub-
rogated to the rights of the laborers, and hence that the transfer to it
by the levy and sale of the property under the judgment note worked
no unlawful preference. Labor claims are assignable, and the priority
accorded to them by the bankruptcy act goes with them to a transferee
(Shropshire, Woodliff & Co. v. Bush, 204 U. S. 186, 27 Sup. Ct. 178,
51 L. Ed. 436), but in this case there was no assignment of the claims
and none was intended by the parties. The transaction consisted
simply in the Abadie Company borrowing money from the surety com-
pany to pay a debt which, as between the borrower and lender, was
alone owed by the former, and instead of buving the claims from the
laborers, and thereby securing some equitable right as against the
principal debtor, the surety company took what it conceived to be
ample security for the loan, turned over the money to the borrower,
and with it the latter paid and extinguished its own debt to the labor-
ers. Their claims, therefore, were not at the time bankruptcy pro-
ceedings were instituted against the® borrower “wages due the work-
men” within the meaning of section 64b (4) of the bankruptcy act.
Neither were they assigned claims of that kind entitling the assignee
to stand in the shoes of the laborers.
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To allow the surety company, in view of these facts, to be subio-
-gated to the rights of the laborers against the estate of the bankrupt
would give it a right which it never intended to secure. The fact that
it took security for this item of $1,071.50, as well as the advantage it
:gained "with respect to its other dealings with its principal, renders it,
in our opinion, entirely inequitable to now, when other creditors’
rights have intervened, allow it to change its hold. Subrogation is not
:a matter of strict right but purely equitable in its nature, dependent
-upon the facts and circumstances of each particular case. National
Surety Co. v. State Savings Bank, 84 C. C. A. 187, 156 Fed. 21, 14
L. R. A (N. S) 155. .

Several other questions were ably argued by counsel, but in view
.of the conclusion already reached with respect to the item of $1,071.50
we find it unnecessary to protract this opinion further. The judgment
-of adjudication was right and must be affirmed.

NOTE.—The fb]lowing is the opinion of Dyer, District Judge, in the court
‘below:

DYER, District Judge. In October, 1908, an involuntary petition in bank-
ruptey was filed, seeking to have the E. H. Abadie Company, a corporation, ad-
Jjudged a bankrupt. On the 17th of October, 1908, the court referred the case
to Walter D. Coles as special master, to try all the issues and report his find-
ings of facts and conclusions of law to this court. This report of the special
master was filed December 2, 1908, and thereafter, on December Tth, the pe-
titioning creditors filed exceptions to the report. The exception that is before
‘this court at the present time is that portion of the special master’s report
which finds.that the E. H. Abadie Company is not such a corporation as may
be put into involuntary bankruptcy.

The petition filed by certain creditors alleges that the E. ¥. Abadie Com-
pany “is engaged principally in trading, manufacturing, and mercantile pur-
suits.” The master reports as follows: “The business actually transacted by
the company consists of installing heating and power plants, constructing con-
.duits, waterworks, and sewers, buying, selling, and erecting steam engines, and
-occasionally making reports with reference to the proposed construction of
.electric light and power plants.” The master in his report further says: “The
first question presented herein is whether the evidence shows that the re-
-spondent was principally engaged in trading, manufacturing, and mercantile
pursuits, within the meaning of section 4b of the bankrupt act.” The master
.concludes that the respondent was not so engaged, and therefore not subject
to being placed in bankruptcy by petitioning creditors. It is this conclusion
.of the special master that the court is now to deal with. Extensive briefs
have been filed by both attorneys for the petitioning creditors and the attor-
neys for the respondent. Without undertaking to discuss ‘the various deci-
sions cited in the briefs, it is ouly necessary for this court to determine wheth-
«er the Court of Appeals for the Eighth Circuit has disposed of the guestion
now before this court. If it has, it is conceded by both sides that the deci-
sion is binding upon this court. -

The master in his report (and it is a very able report and entitled to great
.consideration) thinks that the question here presented has not been decided
by the Court of Appeals for the Eighth Circuit. He says, however, in his re-
port, in discussing the question as to whether the decision of the Circuit
.Court of this district in Re First National Bank of Belle Fourche, 152 Fed.
64, 81 C. C. A. 260, as follows: “It is, however, contended by the petitioning
creditors that under the doctrine announced in the case of In re First Nation-
.al Bank of Belle Fourche, 18 Am. Bankr. Rep. 265, 152 Fed. 64, 81 C. C. A.
260, decided by the Circuit Court of Appeals for this circuit, respondent should
be held to be principally engaged in ‘manufacturing.’ The case referred to is,
.of course, as to the matters there in judgment, controlling authority in this ju-
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risdiction; but the special master is of opinion that it does not establish-
the doctrine contended for. In the First National Bank Case it was held that
an averment in a petition in bankruptcy that a corporation ‘is, and during
all said time has been, engaged in the business of manufacturing concrete-
arches and bridges, manufacturing and dressing stone, and selling the same,
and railroad ditch contracting,’ was sufficient to sustain a default adjudica-
tion, where objection was first made by motion to vacate after judgment, and
that the trial court had not abused its judicial diseretion in refusing to sus-
tain the motion to vacate, where the objecting ereditor was cognizant of the-
prior proceedings, and had waited for more than a month before making his
objection. The basic propositions upon which this case was determimed were,
first, that an-averment that the alleged bankrupt was one of the class of corpo--
rations subject to be adjudged bankrupt was not essential to give the trial
court jurisdiction to make the adjudication; and, second, that the delay in-
presenting the application to vacate the adjudication, In the circumstances dis-
closed by the record, justified the trial court in denying such application.
Judge Sanborn, in delivering the opinion of the court, discusses incidentally
the meaning of the term ‘manufacturing,’ as employed in section 4b of the-
bankrupt act. No doubt, if all that is said by the judge who wrote the opin-
‘ion is to be regarded as having the force of law, the case referred to would
tend in a measure to sustain the contention here made by the petitioning cred-
itors. But the language employed in this opinion must be read in the light
of the facts actually in judgment, and when so read the special master is of’
opinion that the case cannot be treated as an authority sustaining the con-
tention made by the petitioning creditors herein, and does not constrain us to-
reach a conclusion at variance with the decisions previously referred to. In
accordance with the foregoing views, the special master finds that the re-
spondent is not principally engaged in trading, manufacturing, or mercantile-
pursuits, within the meaning of the bankrupt act.” .

With the reasoning and conclusions of the master in reference to this deci-
sion I cannot agree. In construing the word “manufacturing,” as contained
in the bankrupt act, the court says: “The word ‘manufacturing’ is a generie-
term of broad significance, advisedly used by Congress to include many species.
of ‘corporations, and its comprehensive meaning ought not to be whittled away
by fine distinctions. Derivatively meaning ‘making with the hand,’ its ordi-
nary significance is producing a new article of use or ornament by the applica-
- tion of skill and labor to the raw materials of which it is composed. Pin mak-
ers, pen makers, shoe makers, furniture makers, lumber makers, steel makers,.
boot makers, rail makers, engine makers, cement makers, are undoubtedly
engaged in manufacturing, and the cogency of the argument that a corpora-
tion which makes a pin is manufacturing, while one which makes a bridge is
not, fails to appeal to our judgment with convincing force. The latter may
make the cement or the steel, and, whether it makes them or not, it produces
a new and useful article, a bridge, when, by the application of skill and labor
to the materials of which it is composed, it constructs it. As usual, in respect
to every question which involves the construction or operation of the bank-
ruptcy law, there is a conflict of authority; but the more persuasive reasons
and the weight of the decisions support the view, and our conclusion is, that
a corporation principally engaged in constructing concrete arches and bridges
and in dressing and selling stone is engaged in a manufacturing pursuit, and
subject to adjudication in bankruptcy upon an involuntary petition.”

Applying the rule to this alleged bankrupt as declared in this opinion by
Judge Sanborn, it is quite clear to the court that the alleged bankrupt is such
a manufacturing concern as brings it within the provisions of the bankruptcy
law. The attorneys for the alleged bankrupt have been most diligent in their
search of the authoritieés in support of their contention, and have filed in this
case a very able brief. Satisfied, however, as I am that the opinion written
by Judge Sanborn in the case above cited, is decisive of the one here, the ex-
ception to the master’s report in this particular will be sustained.

The other questions raised by the exceptions to the report by counsel on the
other side are reserved for further consideration, .
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STAUNTON v. WOODEN:
In re UNITED HARNESS CO.
(Circuit Court of Appeals, Ninth Circuit. May 2, 1910.)
No. 1,776.

1. BANRRUPTCY (§ 206%)—ADMINISTRATION OF KESTATE—SUMMARY PROCEED-
INGS AGAINST CLAIMANT UNDER ATTACHMENT.

Where a claim to possession of property of a bankrupt's estate, as
against the trustee’s right of possession, is based solely on an attachment
lien, which is avoided by the adjudication in bankruptcy, the person or of-
ficer so in possession is not an adverse claimant, but holds as bailee for
the trustee, and must deliver the property on proper demand, and may.
be required to do so by a summary order of the bankruptcy court.

[Ed. Note.—For other cases, see Bankruptey, Dec. Dig. § 206.*]

‘2. BANKRUPTCY (§ 14%)—JURISDICTION OF COURTS—ORDER T0O BE ENFORCED IN
ANOTHER DISTRICT.

The court in which a petition in bankruptey is filed has plenary juris-
diction in bankruptcy coextensive with the United States to order and
control the disposition of the bankrupt’s estate and to determine all liens
thereon and all interests affecting it, and may issue citation to persons
in another jurisdiction to appear before it in respect to such matters;
but it cannot issue process to be enforced in another territorial jurisdic-
tion, nor make a summary order for the delivery of property which must
be there enforced, but such an order can only be obtained by ancillary
proceedings by the trustee in the court of the district where it must be
executed.

|Ed. Note.—For other cases, see Bankruptcy, Cent. Dig. § 20; Dec.
ng § 14.*

Jurisdiction of federal courts in suits relating to b'mkruptcv see unte
to Bailey v. Mosher, 11 C. C. A. 313.]

Petition for Revision of a Certain Order of the District Court of
ithe United States for the Northern District of California.

In the matter of the United Harness Company, bankrupt. Petition
by Dave Staunton for revision of an order of the District Court. Or-
-der reversed. -

The petitioner presents, in a petition for revision in bankruptcy, the follow-
ing facts: The United Harness Company was a corporatlon of the state of
-California, having a branch store in Nevada. On April 22, 1908, a petition, in
‘bankruptcy was filed against the corporation, in the District Coult of the
United States for the Northern District of California, and on May 12, 1908, at
12 o’clock m., the corporation was adjudged a bankrupt. On April 20, 1908,
‘two days before the petltion in bankruptcy was filed, certain personal prop-
-erty of the bankrupt in Nevada was attached in an action brought against the
-corporation in a court of that state. Judgment was rendered against the cor-
poration in that action, and on May 1, 1908, execution was issued against the
attached property, and on May 12, 1908, at 2 o’clock p. m., the sheriff sold
.and delivered the same to Dave Staunton, the petitioner herein, and he paid
the sheriff the purchase price therefor. On June 25, 1008, the trustee of the
ibankrupt was elected, and thereafter he made demand for the possession of
the property so attached, which demand was refused. On February 23, 1909,
the trustee filed a petition in the bankruptcy court, setting forth the facts
.above stated, and praying for an order that said Dave Staunton produce and
-surrender the said property to the trustee. 'The referee made an order fixing
a time and place for hearing the petition, and directed that said Staunton
thow cause why the prayer of the petition should not be granted. A copy of

<For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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the petition and order were duly served upon him. At the time and place des-
ignated for the hearing, he specially appeared and objected to the jurisdiction
of the court over the matter and the property in controversy. The referee
overruled the objection, and made the order, and thereafter the District
Court affirmed his ruling.

D. M. Dufty, for petitioner.
O. K. Cushing, Elliott McAllister, Charles S. Cushing, and Wm. S.
McKnight, for respondent.

Before GILBERT, ROSS, and MORROW, Circuit Judges.

o

GILBERT, Circuit Judge (after stating the facts as above). The
petition presents two questions for review: First, had the court in
which the bankruptcy proceedings were pending Jurlsdlctlon on the
petition of the trustee in bankruptcy, to act in personam against a
citizen and resident of another state, who within that state was served
with notice to appear and show cause before the bankruptcy court?
And, second, conceding such jurisdiction, could the bankruptcy court
require the surrender of the property by a summary order, or was it
necessary to proceed by a plenary suit instituted by the trustee against
the petitioner in the state in which he resided, and where the property
was?

The moment a petition in bankruptcy is filed the jurisdiction of the
bankruptcy court begins, and the petition so filed is lis pendens, and
notice to all the world. It has the effect both of an attachment and an
injunction, and the adjudication of bankruptcy discharges any attach-
ment levied within four months prior to the filing of the petition, un-
less the bankruptcy court shall order the lien preserved for the benefit
of the bankrupt’s estate, and it operates as a seizure of the property,
the title to which subsequently passes to the trustee. Where the
claim of possession as against the trustee’s right of possession is
based solely on an attachment lien, which is annulled by the adjudi-
cation in bankruptcy, the person or officer so in possession holds as
bailee for the trustee, and must deliver the property .upon proper de-
mand, and may be required to do so by a summary order issued from
the bankruptcy court. He is not an adverse claimant, and his mere -
refusal to surrender the property does not make him such. In re
Walsh Bros. (D. C.) 159 Fed. 560; White v. Schloerb, 178 U. S. 542,
20 Sup. Ct. 1007, 44 L. Ed. 1183; In re Breslauver (D. C.) 121 Fed.
910; In re Graessler & Reichwald, 154 Fed. 478, 83 C. C. A. 304 ; Louis-
ville Trust Co. v. Comingor, 184 U. S. 25, 22 Sup. Ct. 293, 46 L. Ed.
413, Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405.

But can the bankruptcy court make a summary order which is di-
rectly enforceable outside of its territorial jurisdiction? It is said
that the question is answered affirmatively in Wood v. Henderson,
210 U. S. 246, 28 Sup. Ct. 621, 52 L. Ed. 1046. In that case the
majority of the court held that the bankruptcy court in which bank-
ruptcy proceedings are pending has jurisdiction under section 60d of
the bankruptcy act (Act July 1, 1898, ¢. 541, 30 Stat. 562 [U. S. Comp.
St. 1901, p. 3446]), to re-examine, on petition of the trustee, the valid-
ity of a payment or transfer made by the bankrupt, in contemplatlon
of bankruptcy, to an attorney for legal services to be rendered by him,
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and to ascertain and adjudge what is the reasonable amount to be al-
lowed for such services, and to direct payment of .any excess to -the
trustee, and that, if such attorney is a nonresident of the district, an
order directing him to show cause, or a citation or notice of the pro-
posed hearing, may be served without the-district. This was held in
view of the fact that section 60d gave to the bankruptcy court, and to
no other court, jurisdiction to determine the question of the reason-
ableness of the amount so paid. Said the court:

“There is no provision for the enforcement of this section in any other court
of bankruptcy, where the bankrupt may be personally served with process in
a plenary suit. Such court is not given authority to re-examine the transac-
tion. No other court has authority to determine the reasonable amount for
\Svhich the transaction cau stand”—citing Swartz v. Frank, 183 Mo. 439, 82

. W. 60.

The court further held that, while section 60d made no provision
for the service of process, reasonable and appropriate notice to the
parties affected should be required, and an opportunity should be
given them to be heard. But the decision does not go so far as to
hold that the order of the bankruptcy court made upon such a, hearing
may be enforced by that court. In the opinion it is said:

“It may be that this order, though binding upon the parties, cannot be made

finally effectual until a judgment is rendered in a jurisdiction where it can
be executed.”

In brief, it is the decision of the court that the proceeding ‘under
section 60d is administrative, and not judicial, and that while the
bankruptcy court may, upon notice to a person without the territorial
limits of the court’s jurisdiction, determine the amount of the wrong-
ful prépaymeént to him, it leaves the recovery of that amount to be ac-
complished by an action in a court acguiring jurisdiction of the per-
son in the ordinary way of legal proceedings. But in that case the
order of the court went no farther than to determine the validity of the
transaction, fix the reasonable sum which the attorneys might retain,
and order the trustee to proceed to recover the excess. The order
could only be carried out, as the Supreme Courf intimated, by an ac-
tion in which jurisdiction could be had of the parties defendant there-
in. The bankruptcy court in its order made no attempt to control the
action of the attorneys, or to require them to pay the excess to the
trustee. : .

In the present case the court made a summary order, directed against
a resident of another state, ordering him to surrender property in that
state to the trustee. It may be conceded that the court in which the
petition in bankruptcy is filed has plenary jurisdiction in bankruptcy,
coextensive with the United States, to order and control the disposition
of the bankrupt’s estate, and is vested with jurisdiction to determine all
liens thereon and all interests affecting it. Thomas v. Woods, 173
Fed. 585, 97 C. C. A. 535; In re Dempster, 172 Fed. 353, 97 C. C. A.
51; In re Muncie Pulp Co., 151 Fed. 732, 81 C. C. A. 116; Guardian
Trust Co. v. Kansas City Southern Ry. Co., 171 Fed. 43, 96 C. C.
A, 285; In re Granite City Bank, 137 Fed. 818, 70 C. C. A. 316. But
this is not to say that the court of bankruptcy may issue its process to
run into another district. It is one thing to issue citation to persons in
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another jurisdiction to appear before the court of bankruptcy in a pro-
-ceeding which, in its exclusive jurisdiction, it is authorized to institute.
with a view to determining liens or rights of property wherever situ-
ate; but it is quite another thing to issue process to be enforced in an-
-other jurisdiction, : -

By whom is the summary order in this case to be executed, and in
what manner is obedience to it to be enforced? There is no express
‘provision in the bankruptcy act, or in any statute, indicating the inten-
tion of Congress to confer such power. In Toland v. Sprague, 12 Pet.
328, 9 L. Ed. 1093, it was said: :

“Whatever may be the extent of their jurisdiction over the subject-matter
-of suits, in respect to persons and property, it can only be exercised within the

limits of the district. Congress might have authorized civil process from any
-Circuit Court to have run into any state of the Union. It has not done so.”

The bankruptcy act of 1867 (Act March 2,'1867, c. 176, 14 Stat. 517)
limited the jurisdiction of courts of bankruptcy to “their respective dis-
tricts.” The present act invests them with jurisdiction “within their
respective territorial limits as now established, or as they may be here-
after changed”; and it has been held that a court of bankruptcy may
not extend its process beyond the territorial limits of the district with-
in which its ordinary jurisdiction may be exercised. In re Waukesha
Water Co. (D. C.) 116 Fed. 1009; In re Alphin & Lake Cotton Co.
{D. C.) 131 Fed. 824; In re Steele (D. C.) 161 Fed. 836. In view of
‘these considerations, and the authorities, we are of the opinion that the
District Court was not possessed of jurisdiction to make and enforce
‘the summary order.

Since writing the abdve, there has come to our notice the decision of
the Supreme Court in Babbitt, Trustee, v. Dutcher (decided in Feb-
ruary, 1910, and not yet officially reported) 30 Sup. Ct. 372, 54'L,. Ed.
—, in which the court quoted with approval the language of Mr. Jus-
tice Bradley in Lathrop v. Drake, 91 U. S. 516, 23 L. Ed. 414, concern-
ing the bankruptcy courts under the act of 1867, as follows: -

“Their jurisdiction is confined to their respective districts, it is true; but
‘this extends to all mattefs and proceedings in bankruptey without limit. When

the act says they shall have jurisdiction in their respective districts, it means
‘that the jurisdiction is to be exercised in their respective districts.”

And the court held that the District Court of the United States for
the Southern District of New York had ancillary jurisdiction to enter-
tain a petition of a trustee in bankruptcy appointed by the District
Court for the Eastern Division of the Eastern. District of Missouri
for a summary order directing the surrender of property belonging
‘to the bankrupt’s estate then in the hands of persons within the South-
ern District of New York. It follows from that decision that the
remedy of the trustee in the present case is to obtain his summary or-
«ler by petition to the bankruptcy court of Nevada.

The order of the District Court is reversed, with costs.
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McINTOSH et al. v. McCKANY & CARMICHAEL MERCANTILE CO.
(Circuit Court of Appeals, Ninth Circuit. May 9, 1910.)
No. 1,795. .

Sares (§ 355*)—AcTION FOR PRICE—EVIDENCE OF SALE AND DELIVERY OF
Goobs.

An allegation in a complaint that plaintiff sold and delivered goods to
defendants at their special instance and request is supported by evidence
that defendants were the general contractors for building a line of rail-
road, and that on defendants’ request, and on their promise to pay for
the same, plaintiff furnished supplies to camps on the line of work on or-
ders given by a firm of subcontractors, and charged the same to such
firm, as directed by defendants.

{Ed. Note.—For other cases, see Sales, Cent. Dig. §§ 1030, 1041: Dec.
Dig. § 355.%}

In Error to the Circuit Court of the United States for the District of
Montana. .

Action by the McKany & Carmichael Mercantile Company against
James A. McIntosh and others. Judgment for plaintiff, and defend-
ants bring error. Affirmed.

George F. Shelton, Charles A. Ruggles, and H. H. Field, for plain-
tiffs in error.
Ike E. O. Pace and McBride & McBride, for defendant in error.

Before GILBERT, ROSS, and MORROW, Circuit Judges.

ROSS, Circuit Judge. We do not agree with counsel for the plain-
tiffs in error in their contention that there is only a scintilla of evidence
to support the allegations of the defendant in error’s complaint that
they sold and delivered the goods in question to the plaintiffs in error
at their special instance and request. On the contrary, there was sub-
stantial testimony introduced before the court and jury to sustain that
contention, which satisfied both the court and jury. A part of that
evidence is the testimony of the president of the plaintiff company,
who testified, among other things, substantially as follows:

That in January, 1907, he took the train at Whitehall to go to Butte,
Mont., to see Mclntosh, and was introduced to him on the train by Jen-
nings, who was McIntosh. Bros.’ superintendent of construction on the
Milwaukee road; that during the conversation the witness told Mc-
Intosh that Perine and Robinson, who were subcontractors under Or-
man & Crook, were owing him a lot of money, which they had failed to
pay; that McIntosh replied to the witness that any supplies that he
furnished to Perine and Robinson he furnished at his own risk, and
that he should have an order from Orman & Crook, who were subcon-
tractors under McIntosh Bros. on the Milwaukee road; that the plain-
tiff company did not then have an account with Orman & Crook, and
that the witness told McIntosh that he would just as soon have Perine
and Robinson owing him as Orman & Crook, as he had examined into
their financial condition and found that it was poor; that McIntosh
then told the witness that Orman & Crook had filed a bond to protect

' =For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
Al
9F.—5
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them against any liens or accounts against their contracts on the Mil-
waukee road, and-that the witness should have an order from Orman
& Crook to furnish supplies to any of the subcontractors; that, if the
. witness got an order from Orman & Crook to furnish supplies to Per-
ine and Robinson, he would be responsible for it, and would pay the
accounts, as McIntosh Bros. were the general contractors and the ac-.
counts came through their office; that the next day in Butte, at the
Thornton Hotel, the witness told McIntosh that he had found that the
bond that was furnished by Orman & Crook did not cover supplies
furnished to the different camps along the line, and that McIntosh told
the witness that that made no difference, and for him to go home and
do as he had been told, which he did; that MclIntosh told the witness
to furnish Orman & Crook any supplies which they needed at their
camps, or to any of their subcontractors, and that he would be respon-
sible to them for their accounts, as it was his contract, and he was
anxious to have the contract go on, and it was necessary to have these .
supplies to carry on the work; that at that time the plaintiff company
had no account with Orman & Crook; that McIntosh told the witness
to carry the account in the name of Orman & Crook, and to furnish
any supplies that they needed for the construction of the work over
there; that the witness then went home, and that the next morning
Perine and Robinson had three four-horse teams there to get supplies,
and the plaintiff’s clerks were putting up the orders, but that the wit-
ness stopped them; and. told the men in charge of the teams that he
could not furnish any more supplies unless an order from Orman &
Crook was obtained, whereupon they phoned to Orman & Crook’s of-
fice, explaining the situation to them, and the latter called up the wit-
ness, and told him to go ahead and supply the goods, which the plaintiff
did; that subsequently the witness saw McIntosh about once a month,
and told him the amounts that were due the plaintiff, and conversed
with him in a general way about the accounts up to April, 1907, about
which time Orman & Crook had taken away from Perine and Robinson
their contract; that in April, 1907, the witness and one George Franks
came to Butte to see McIntosh, and met him at the Thornton Hotel,
telling him that the accounts had not been paid, and that they needed
the money—that is to say, the amount for the goods that plaintiff had
delivered on the order of MclIntosh; that McIntosh then told the wit-
ness and Franks to go ahead and furnish the camps with the supplies
that were necessary to carry on the work; that he had taken part of
the work away from Orman & Crook, and was likely to take more of it,
as they were not doing the work satisfactory to him, but, whéther he
did or not,in any event they needed supplies, and for him to go home
and rest easy, and he would be responsible for any supplies, and pay
the plaintiff for any supplies furnished under the contract, and that the -
witness then went home and furnished all the supplies that were or-
dered from the plaintiff for those camps; that in December, 1907, the
witness went to see McIntosh, and found him at the Thornton Hotel,
in Butte, and told him that he had come to see about getting the money
on the account, as he understood that Orman & Crook had failed;
that McIntosh said that-he would pay every dollar of the plaintiff’s
account when the proper time came, but that he was busy then, and
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could not attend to it at that time, and that there were two of the
camps stiil running out there, and that he might as well furnish what
little stuff they wanted until the United States Fidelity & Guaranty
man would come, or McIntosh Bros. would take charge of the work
and complete the contract; that the witness went back and kept on
furnishing the supplies in the same way ; that in January following the
witness and Franks went to see McIntosh at the Thornton Hotel about
their respective accounts, when McIntosh told them that they were ar-
ranging to pay off the time checks, that he was busy with that, that
when he paid those off he would take up the matter of paying the plain-
tif’s and Franks’ accounts, and that the plaintiff’s account would be one
of the first that would be paid, and that McIntosh would leave Butte
with clean skirts and pay every dollar that they owed.

Jennings, McIntosh Bros. superintendent, testified, among other
things, that he introduced McKany and McIntosh on the train to Butte,
and sat in the seat immediately in front of them, when this conversation
occurred, as near as he could remember:

“Mr. McKany said, ‘Mr. McIntosh, I have been furnishing Perine and Robin- .
son a lot of goods on the Milwaukee grade,’ and Mr. McIntosh says, ‘Who is
Perine and Robinson? And Mr. McKany said, “They are subcontractors under
Orman & Crook,” and he said, ‘Don’t know them at all.’ He said, ‘Any goods
that you sell those people, or any of Orman & Crook’s subs, we will not be
responsible for, and you will have to take your own chances, unless you have
an order from Orman & Crook.’ I think I remember that-Mr. McKany said
he would just as lief have Perine and Robinson as Orman & Crook, and Mr.
MeclIntosh said it .didn’t make any difference, that Orman & Crook were the
head contractors, and they had furnished them the necessary bonds, and with-
out their orders they would not be responsible for anything, and then he said,
‘Orman & Crook’s account will be good.’ Mr. McKany said, ‘How will I carry
those accounts?” And Mr. MclIntosh says, ‘Carry them in the name of Or-
man & Crook, and we will pay the bill.”” '

Franks, a witness called on behalf ‘of the plaintiff company, testified,
among other things, that he was engaged in the butchering business,
and was present at the Thornton Hotel in Butte about April, 1907, and
heard the conversation between McIntosh and McKany; that the way
. he happened to be present was that he had been furnishing Orman &
Crook with meat, and they had stopped paying him, and he came in to
see McIntosh about the matter; that in that conversation McIntosh told
McKany to go home and furnish merchandise, and for him (Franks)
to furnish meat, and that he would pay the bill; that he was under a
heavy bond to complete the work, and he did not want those camps
broken up; that men were hard to get, and to go ahead and furnish the
merchandise and the meat, and he would pay the bill; that he said that
to McKany and himself, and he further said that the account should be
carried in Orman & Crook’s name; that he had already taken part of
the work from Orman & Crook, and that he would have to have meat
and provisions on his own work, and they would have to have the same
if they continued theirs, and to go ahead and furnish them, and he
would pay the bills; that he (Franks) was present with McKany and
Meclntosh at the same place, about January, 1908, when McKany and
himself had-gone to try and get their money for the provisions that the
plaintiff company had furnished and for meat that he had furnished, at
which conversation McIntosh said that he was very busy with the time
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checks; and that it would take him ten days or two weeks to get that
matter straightened out, and that he would pay the plaintiff’s and his
own bills at that time, and that he expected to pay every cent that was
standing against McIntosh, and that he would go out of there with
clean skirts.

This testimony certainly tended strongly to support the plaintiff’s
contention that they sold the goods to McIntosh Bros. at their special
instance and request. If, as the plaintiff’s testimony tended to show,
and as the jury must have found, McIntosh Bros. authorized the plain-
tiff company to carry the account in the name of Orman & Crook, and
to deliver the goods to them or on their order, it was none the less a
sale and delivery to McIntosh Bros. The question of such a sale and
delivery was the real issue in the case. It was submitted to the jury
upon somewhat conflicting evidence, it is true, but in the light of in-
structions which were full, correct and clear, and we see no good rea-
son to interfere with the result,

The judgment is affirmed.

ANDERSON et al. v. J. J. ' MOORE & CO.
(Circuit Court of Appeals, Ninth Circuit. May 9, 1910.)
No. 1,808. ’

1. SarPrING (§ 181*)—DEMURRAGE—CONSTRUCTION OF CHARTER PARTY—ARRI-
VAL OF SHIP—LAY DAYS—‘‘READY TO DISCHARGE.”’

A charter party of a ship to carry a cargo of coal from New Castle,
Australia, to San Francisco, there to be discharged “as customary, in
such customary berth as consignees shall direct,” lay days to commence
when the vessel was “ready to discharge,” on written notice by the mas-
‘ter, gave the consignee the right to designate any customary place for
discharging, and the ship did not reach her destination, and was not
ready to discharge, so as to be entitled to give the notice, until she was
in the berth assigned; and where the master was promptly notified on
arrival in port that the cargo had been sold to a fuel company and was to
be discharged at its bunkers, which were customary places for dischar-
ging coal, a delay of 42 working days while awaiting her turn to dis-
charge at such bunkers, which was required by the custom of the port,
was at her own risk, and did not entitle her to recover demurrage, the
de]av being without fault of the charterer, but caused by a con"estlon of
coal vessels in the port at the particular time.

[Ed. Note.—For other cases, see Shipping, Cent. Dig. §§ 589-592; Dec.

Dig. § 181.*
Tor other defiriitions, see Words and Phrases, vol. 7, pp. 5930, 5936.
Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657; Randall

v. Sprague, 21 C. C. A. 337; Hagerman v. Norton, 46 C. C. A. 4.]

2, SHIpPING (§ 181%)—CoONSTRUCTION OF CHARTER PARTY—REASONABLENESS
orF Provisions—LAY DAYs.

A deliberate contract, made by the partles in a charter party, giving
the charterer the right to designate the place of discharge, and providing
that lay days shall commence when the vessel is ready to discharge, can-
not be varied or relaxed on the ground that its enforcement subjects the
vessel to an unreasonable delay.

[Ed. Note.—For other cases, see Shipping, Cent. Dig. §§ 589-592; Dec.
Dig. § 181.%]

*For other cases see same topic & § NUMEBER in Dec. & Am. Digs. 1907 to date, & Rep’'r Indexes
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Appeal from the District Court of the United States for the North-
ern District of California.

Suit in admiralty by Andrew Anderson and others, as owners of
the ship Columbia, against J. J. Moore & Co., a corporation. Decree
for respondent (173 Fed. 539), and libelants appeal. Affirmed.

H. W. Hutton, E. B. McClanahan, and S. H. Derby, for appellants.
William Denman, for appellee.

Before GILBERT, ROSS; and MORROW, Circuit Judges.

GILBERT, Circuit Judge. On June 26, 1907, the American ship
Columbia, owned by the appellants, was chartered by the appellee for
a round voyage via Newcastle, N. S. W, there to take on a cargo of
coals, and thence proceed to San Francisco. The terms of the charter
party material to this case are the following:

. “And, being so loaded, shall proceed to San Francisco Harbor, Cal., to dis-
charge at any safe wharf or place within the Golden Gate, and deliver the
said full and complete cargo in the usual and customary manper at any safe
wharf or place, or into craft alongside, as directed. * * * Frosts or
floods, fire, strikes, lockouts, or accidents at the colliery directed, or on rail-
ways, or any other hindrance of what nature soever beyond the charterer’s
or their agent’s control, throughout this charter always excepted. * * *
To be discharged as customary, in such customary berth as consignees shall
direct, ship being always afloat, and at the average rate of not less than 150
tons per weather working day (Sundays and holidays excepted), to commence
when the ship is ready to discharge and notice thereof has been given by the
captain in writing. If detained over and above the said laying days, demur-
rage to be at 3d. per registered ton per day.”

The vessel arrived in San Francisco Harbor on January 14, 1908,
and on the following day notice was given the appellee that the ship—

“has arrived at this port, and entry effected at customn house. Vessel is
awaiting your orders, and lay days will commence as per charter party.”

On the same day the master called at the appellee’s office and asked
where he was to discharge. The answer was that the appellee did not
know, and that there would “not be anything done for three or four
weeks to come.” There was testimony, however, and the trial court
found the fact to be, that, two days after the ship’s arrival, J. J.
Moore, the president of the appellee, told Capt. Nelson, the managing
owner of the vessel, that the cargo of coal had been sold to the West-
ern Fuel Company, and that the ship would dock at their bunkers. On
January 18th a second notice was sent by Capt. Nelson to the appellee,
saying: _

“You will please take notice that, as per notice served upon you January
15, 1908, ship Columbia has arrived at San Francisco and has been ready to
discharge on and since said 15th day of January. Please procure and advise
me of place of discharge. Demurrage will be charged as per charter party.”

There was further correspondence between- the parties, not neces-
sary here to be set forth. On March 16, 1908, the appellee gave notice
that the vessel be docked at the Folsom Street bunkers of the Western
Fuel Company at 11 a. m. of the following day, and she was finally
discharged at 1 p. m.,, March 20, 1908. She was detained in San
Francisco Harbor 67 days, and the appellants contend that she was
detained more than 42 days beyond her lay days. The trial court held
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that on January 16th the appellee properly and sufficiently exercised
the option, given it by the charter party, to name a discharging berth,
and that the place so designated was to be regarded as if specifically
named in the charter party as the place of delivery, and that kence
the Columbia’s voyage did not terminate-until-she-reached it, and that
until then she was not ready, or entitled to give notice of readiness, to
discharge her cargo. The reason for the delay in discharging the
cargo was that, during the period of delay, other vessels which had -
arrived ahead of the Columbia, were discharging coals at the only
* available bunkers. During the months of January, February, and
March there was an extraordinary and general congestion of shipping
in the port of San Francisco. There had been a coal famine in the
winter of 1906 and 1907, and the coal which caused the congestion a

_ . Year later had been ordered at that time. Although the Columbia was

chartered by the appellee on June 26, 1907, the coal which she carried
had been sold to the Western Fuel Company under a contract made on
November 24, 1906, more than a year before the congestion. The
delay in discharging cargo in the port began soon after January 1,
1908. The evidence indicates that the congestion was induced,.in part
at least, by the financial depression of 1907, which had the effect to
thrust upon the Western market coals which otherwise would have
been shipped to Eastern points. The congestion was not caused by the
act of the appellee. No vessel chartered by it had been discharged at
the Western Fuel Company’s bunkers for two ,months prior to the
arrival of the Columbia. It was shown to be the custom of the port
that vessels arriving in port were discharged in the order of their
arrival; and this clistom was observed in the present case, with the un-
important exception that a schooner which arrived after the Columbia
was permitted to discharge 300 tons at the Western Fuel Company’s
bunkers on February 22d, a national holiday. :

'The first question presented on the appeal is: When did the lay
days begin to run? Under the charter party they did not begin to run
until the ship was “ready to discharge” “in such customary berth as
the consignet shall-direct.” The court below held, and we find no error
. in its conclusion, that under -such a provision in the charter party the
vessel is not ready to discharge until she is in position to deliver her
cargo to the consignee in the berth which he designates to her. By the
terms of the charter party the appellee, at its option, could direct the
vessel to discharge at any safe wharf or place within the Golden Gate,
or into craft alongside, and in the exercise of the option the appellee
informed the managing owner of the vessel that she was to discharge
at the Western Fuel Company’s bunkers. ‘lhe fact that there were
three berths at the bunkers did not render the notice so indefinite as to
be invalid, since the bunkers were under one management, and, aside
from this, the notice was accepted as sufficient, for no request was
made for a more definite designation. In Hutchinson on American
Law of Carriers, § 848, it is said:

" “Lay days at the port of loading do not begin to run against the charterer
until the master gives notice to the charterer .that his vessel is ready to re-

ceive cargo. Such a notice can properly be given only after the ship is ready
a‘nd at her proper place for loading.”
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And the same authority says that the charterers will not be liable—

“for a delay occasioned by the ship being unable to proceed to the designated
berth, owing to the crowded condition of the dock.”

The rule so formulated is well sustained by English and American
decisions. In Murphy v. Coffin & Co., 12 Q. B. D. 87, the charter
party provided that the vessel deliver her cargo—

“alongside consignees’ or railway wharf or into lighters, or any vessel or
wharf where she may safely deliver, as ordered.”

Matthew, J., said:

“It is the ordinary and reasonable rule that the lay days under a charter
party do not begin to run until the vessel has arrived at her place of desti-
nation. * * * When the vessel arrived in the dock at Dieppe, she was or-
dered to discharge at the railway wharf, which was then occupied by other
vessels, so that there was no berth vacant for her, and it was not until she
obtained one that she was in a position to discharge her cargo.”

And the court held that the railway wharf was the only place of des-
tination under the charter party, and that the lay days did not begin
to run until the vessel had secured a berth there, and the court criti-
cised Davies v. McVeagh, 4 Ex. D. 265, relied upon by the appellants
herein, as “inconsistent with all the decisions.”

In Tharsis Sulphur & Copper Co. v. Morel Bros., 2 Q. B. D. 647, by
the charter party the vessel was to proceed to the Mersey and deliver
her cargo at-any safe berth, as ordered on arrival in the dock at Gars-
ton. It was held that the obligation of the charterers to unload did not
commence until the vessel was berthed. Said Lord Esher:

“The contract does not express any particular berth; but it does express
the equivalent to that in using the words ‘as ordered,’ which I take to mean

as ordered by the charters. Does that give the charterers the right to fix the

place where the carrying voyage is to end? Even without authority, I should

say that it did. But Tapscott v. Balfour, L. R. 8 C. P. 46, has dealt with a
charter party in a similar form, where a particular dock has to be named;
the necessary result of the agreement being that, when the charterer exercis-
es that power, the result is the same as if the dock had been named in the
charter party. That was decided 19 years ago, and, as it was a decision on a -
question of frequent mercantile interest, we should not interfere with the de-

. cision, unless we were fully convinced that it was wrong. So far from enter-
taining that opinion, I think the decision was quite right, and that, when the
charterer has to name a dock or a place in a dock, when he does so, it is as
though it had been named in the charter party, and indicates the termination
of the voyage. To hold otherwise would be to give no effect to the words ‘as
ordered.’ ” :

Bowen, L. J., and Kay, L. J., were of the same opinion.

In Leonis Steamship Co. v. Rank, 1 K. B. Div. 499, it was held, on
the other hand, that when the place of loading named in the charter
party is a port or other wide district, as distinguished from a case
where the charter party gives the charterer in express terms the right
to order a vessel to a distinct and precise loading spot, the lay days
begin when the ship is ready within the named place; but in that case
the Court of Appeal, in opinions by Buckley, L. J., and Kennedy, L.
J., assented to by Lord Alverstone, incidentally approved the doctrine
of Tharsis Sulphur Co. v. Morel, and Kennedy, L. J., said:

“Tt is settled law that the point of destination is equally to be treated as
designated in the charter party, whether the point be named in the document
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by its local title, or there is in the charter party an express reservation to
the charterer of the-privilege to fix the point of destination by his order or
direction”—citing Tharsis Sulphur Co. v. Morel and other cases.

The leading American case is W. K. Niver Coal Co. v. Cheronea S.
S. Co., 142 Fed. 402, 73 C. C. A. 502, 5 L. R. A. (N. S.) 126. The
charter provided that the vessel was to deliver the cargo alongside of
any wharf or vessel, or craft, as ordered, where she could safely de-
liver, always afloat, or she might be required to deliver a part at a
wharf, and a part at other wharves, and a part into a vessel or other
craft, or into other vessels or other crafts. In the opinion Judge Put-
nam said:

“According to the primitive rule, a charterer who agrees to furnish a cargo
for a vessel, and to discharge it, is bound to have the cargo ready when the
vessel is ready, and to receive the cargo immediately on its arrival at its port
of destination. This primitive rule applies to all contracts concerning the
handling of merchandise, alike of sale, transportation, or bailment of any
kind; but within the last century, in view, partly, of the necessities of coal
ports, and of ports for shipment and receipt of ores and grain, and the mod-
ern facilities peculiarly provided at terminals for handling the immense mass-
es of such merchandise now required to be handled, this rule has somewhat
yielded, as is fully explained in Scrutton’s Charter Parties and Bills of Lad.
ing (5th Ed. 1904) 17 to 22. This has gone so far that this author says, in
effect, at pages 259, 260, and 261, that a mere obligation to load or to unload

. imports a stipulation that the work shall be done according to the settled and
established practice of the port. Mr. Scrutton says, in effect, at page 260,
that it has needed a long series of dedisions to accomplish this proposition.
The same series of decisions has also established the turther proposition that,
aside from any peculiar custom, the consignee has a right, to a certain ex-
tent, to select a particular wharf or berth for discharge of the vessel, al-
though that berth or wharf may be occupied when the vessel is ready to un-
load, for that reason delaying her, and this not only under charter parties
like those now before us, containing the words ‘as ordered,” but also where
neither these words nor an equivalent expression are found. This is not only
the settled law in England, but it is the apparent law in the United States.
Accordingly, alike with regard to the port of lading and the port of discharge,
large margins are given charterers, which have resulted in long detentions to
vessels, extremely burdensome, but for which compensation has been refused.”

Among other cases in point are Flood v. Crowell, 92 Fed. 402, 34 C.
C. A. 415; Dantzler Lumber Co. v. Churchill, 136 Fed. 560, 69 C. C.
A. 270; Harding v. Cargo of Coal (C. C.) 147 Fed. 971. :

The appellant contends that, granting the construction of the char-
ter party to be as we have indicated, and that under its terms a berth
was designated on January 15th, the désignation was nevertheless in-
effectual, for the reason that the berth was not one that could be oc-
cupied within a reasonable time, and the appellant quotes the language

.of Bowen, L. J., in Tharsis Sulphur Co. v. Morel, where he said:

“The most that can be said is that the charterer does not exercise his op-
tion unless he names a berth that is free or is likely in a reasonable time to
be s0.”

And from Charlton Steamship Co. v. Castle Mail Co., 2 Q. B. Div.
485, in which Lord Esher said:

“I think the order to be given must be for a berth to which the ship can go
‘within a reasonable time, and there load, always afloat.”
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And from Williams v. Theobald (D. C.) 15 Fed. 472, in which it
was said that a reasonable detention might be deemed within the con-
templation of the parties, “but even then not any permanent or pro-
tracted detention.” But Bowen, L. J., in connection with the remarks
above quoted from his opinion, also said: )

“To limit the option of the charterer, by saying that in the choice of a

berth he is to consider the convenience of the ship owner, is to deprive him of
the benefit of his option.”

In Williams v. Theobald the cargo was to be delivered alongside any
craft, steamer, floating depot, wharf, or pier, as might be directed by
*he consignees, to whom notice was to be given of the vessel being
ready to discharge. The consignees named a wharf to which, because
of its crowded state, the vessel could not enter, and by reason thereof
the delay occurred. The court held the charterer liable for the deten-
tion, and construed the charter as making the lay days run from the
time of arrival in port, and not from the time of arrival in the dis-
charging berth; it not being expressly agreed that the lay days should
run after the vessel was ready to discharge, and it was shown, more-
over, that the delay was occasioned by the arrival at the harbor of an
extraordinary number of vessels with cargoes of coal, but all brought
by the charterer.

The language quoted from the opinion of Lord Esher in Charlton S.
S. Co. v. Castle Mail Co. was used with reference to a charter party
in which there was no provision for fixing the lay days, and the court
held that the cargo should be discharged in a reasonable time, without
saying what would be “a reasonable time.” On appeal to the House of
Lords (8 Asp. Mar. Cases, 402) it was held that the question on which
the court below decided the case did not arise, that the difficulty existed
in respect, not to a particular berth, but to the entire dock and all the
berths in it, and that the question was whether, having regard to the
tidal conditions of the port, there had been any unreasonable delay
in the loading. But none of the expressions of opinion so quoted pur-
port to, or do in fact, go so far as to intimate’ that the deliberate con-
tract of the parties may be varied or relaxed on account of the unrea-
sonableness of any of its provisions. The power to make such con-
tracts is, as was said by Lord Esher in the Charlton Steamship Co. Case,
a “power given to the charterers for business reasons.” The owner of
the vessel has it in his power to relieve himself of the embarrassment
of indefinite detention, and the uncertain losses resulting therefrom,
by inserting appropriate words in the charter party. The parties in
this case saw fit to employ in the charter party terms which had been
the subject of judicial construction, and whose fixed and settled mean-
ing they must have known. Had the intention been other than these
words indicate, we must assume that other well-known terms would
have been inserted, such as that “the vessel shall have quick dispatch,”
or that “the unloading shall begin when the vessel is ready, whether
in berth or not,” or that “the lay days shall begin 24 hours after ar-
rival in port,” or that “the vessel shall be discharged promptly.” Said
Judge Brown in Fish v. One Hundred and Fifty Tons of Brown Stone
(D. C.) 20 Fed. 201: .
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“It is in the power of the vessel always to provide against any loss on her
part through detention from accidental causes at the place of discharge, it
such be the intention of the parties, by inserting in the bill of lading the
time within which the cargo must be received, or by other familiar provi-
sions, such as that the vessel shall have dispateh, or quick dispatch, either ot
which would cast the risk of delay upon the consignee.”

In Evans v. Blair, 114 Fed. 616, 52 C. C. A..396, Judge Putnam,
after referring to the English decisions, said:

“The result of this class of cases, after some fluctuation, has been to leave
the consignee a somewhat unlimited power in the matter of selecting the
berth, regardless of its crowded state, provided only it is a safe one. This,
however, comes from the fact that the charter party or bill of lading con-
tained express language favorable to the consignee, and from the application
of the well-known rule that where, in maritime contracts, parties have seen
fit to choose fixed forms of expression, the great variety of contingencies in-
cidental to maritime transactions disenable the court from establishing any
safe theory by which the latter can be modified to meet any supposed -intent.”

In the view which we take of the terms of the charter party above
discussed, we find it unnecessary to enter upon a consideration of the
question whether or not the provision whereby were excepted “frosts,”
etc., “or any other hindrance of what nature soever beyond the char-
terer’s or their agent’s control,” under the facts of the case, of itself
postponed the commencement of the lay days.

The decree is affirmed.

MIDLAND OIL CQ. et al. v. TURNER.
(Circuit Court of Appeals, Bighth Circuit. April 11, 1910.)
' . No. 3,068. )

1. INDIANS (§ 16*)—INDIAN LANDS—~LEASES—APPROVAL OF ASSIGNMENT BY
SECRETARY OF INTERIOR..

The statutory requirement that leases made by Indian allottees of the
Cherokee and other civilized tribes in the Indian Territory should be
subject to approval by the Secretary of the Interior before being effective
conferred on the Secretary only the power of approval or disapproval,
and gave him no authority to initiate or make a lease, or to change or
ignore its provisions, and his approval of an assignment of a lease, made
without the consent of the lessor, in direct violation of its conditions, did
not validate such assignment.

[Ed. Note.—For other cases, see Indians, Dec. Dig. § 16.#]

2. INDIANS (§ 16*)—INDIAN LANDS—SUIT T0 ENJOIN TRESPASS-~DEFENSES—
VoIiD ASSIGNMENT OF OIL LFASE. )

Where an allottee of Indian lands made an oil lease thereon, providing
that it should not be assignable without her consent, strangers to such
lease, who went upon the land, drilled wells, and produced oil therefrom,
acquired no right by the subsequent assignment to them of the lease with-
out the lessor's comsent; nor was the assignment validated by an ap-
proval by the Secretary of the -Interior over the lessor’s protest, and a
court of equity properly enjoined the trespassers from further operating
their wells, and canceled the lease, where the lessee, who was made a
party, made no claim thereunder.

[Ed. Note.—For other cases, see Indians, Dec. Dig. § 16.%}

*For other cases see same topic ‘& § NUMBER in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes
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8. MINES AND MINERALS (§ 51*)—RECOVERY OF OIL LAND FROM TRESPASSERS
—RECEIVERS—EXPENSE OF OPERATING WELLS. .

Where oil wells, drilled by defendants as trespassers on the land of
complainant, pending a suit to recover possession, were operated by a
receiver, who used defendant’s\tools and machinery, and the oil produced
was awarded to complainant, but defendants were allowed to keep tl}e
proceeds of that produced by them, less a royalty, and to remove their
tools and machinery, they were entitled to fair rental for their use ‘by
the receiver, and were not chargeable with any part of his compensation
for operating the wells.

[Ed. Note—For other cases, see Mines and Minerals, Decc. Dig. § 51.%]

Appeal from the Circuit Court of the United States for the Bastern
District of Oklahoma. ° )

Suit in equity by Susan Turner, by J. T. Parks, her guardian and
next friend, against the Midland Oil'Company, T. N. Barnsdall, and
William J. Seep. Decree for complainant (167 Fed. 646), and defend-
ants appeal. Modified and affirmed.

Edgar Smith and Eugene Mackey (Zevely, Givens & Smith and
Cornelius D. Scully, on the brief), for appellants.

Kenneth S. Murchison (M. C. Reville and A. A. Davidson, on the
brief), for appellee, ‘

Before HOOK and ADAMS, Circuit Judges, and AMIDON, Dis-
trict Judge. _

HOOK, Cir¢uit. Judge. This was a suit by Susan Turner, a minor,
by her guardian, to enjoin William J. Seep, T. N. Barnsdall, and the
Midland Oil Company from trespassing on her lands in Oklahoma, and
for other relief. There was a decree for complainant, and defendants
appealed.

The complainant, as a member of the Cherokee Nation of Indians,
received an allotment from the tribal lands. Her guardian, acting un-
der the orders of a court of probate in what was then Indian Territory,
executed, upon payment of a bonus, an oil and gas lease to the Midland
QOil Company. By its terms the lease was not to be effective until ap-
proved by the Secretary of the Interior and the execution by the lessee
within 60 days thereafter of a bond as prescribed by the regulations of
the department. There was also a provision against the assignment or
transfer of the lease, or of any interest under it, without the written .
consent of the lessor and the Secretary of the Interior, and that such
assignment or transfer should be void; also that a violation of any of
the provisions of the lease, or a failure for 60 days to pay the stipu-
lated monthly royalty, gave the lessor the right to avoid the lease and
cause the same to be annulled, when all the rights of the lessee should
cease without further proceedings. The lease was executed Novem-
ber 16, 1905. The Midiand Oil Company never took possession of the
premises. In December, 1905, without advising the complainant, or
her guardian, and without awaiting the approval of the lease, or the
giving of the prescribed bond, the defendants Seep and Barnsdall, who
were strangers to the transaction so far as complainant was concerned,
took possession. They at once commenced the drilling of wells, and

*For other cases see same topic & § NUMBER {n Dec. & Am, Digs. 1907 to date, & Rep'r Indexes
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then the extraction of oil. The guardian first learned of this on Jan-
uary 7, 1907, more than a year afterwards. The lease provided for
the payment monthly of a royalty of 10 per cent. of the value of the
oil extracted, and under the law the payments should have been made
to the Indian agent for the benefit of the complainant. Seep and
Barnsdall commenced taking oil from the land in March, 1906, and at
the time the suit was brought, a year later, it amounted in value to
$8,134.73; but no royalty was paid or tendered until July 25, 1907.
March 7, 1907, the guardian brought this suit under the authority of
an order of the court of probate. Afterwards, April 29, 1907, the Mid-
land Oil Company assigned the lease to Seep and Barnsdall, without
the consent of comglainant or her guardian. On June 18, 1907, the
lease and assignment were approved by an Assistant Secretary of the
Interior against the protest of the guardian. By the decree of the tria
court Seep and Barnsdall were given the oil extracted before suit was
brought, less 10 per cent. of the value, equaling the reserved royalty,
which was awarded complainant, and they were allowed to remove their
tools, machinery, and structures. The receiver, who had been ap-
pointed, was directed to deliver the premises to complainant, and de-
fendants were enjoined from interfering with her possession and en-
joyment.

The assignment of the lease was contrary to the express prohibition
contained in it, and was void. It conferred no rights whatever on the
assignees. We assume, without further consideration, that the ap-
proval of the assignment by the Assistant Secretary of the Interior
had the same effect as if done by the Secretary himself. But that does
not help matters. The power of the Secretary with respect to oil and
gas leases of Cherokee allottees was that of approval or disapproval.
He could veto, but could not initiate or make, a lease. He might re-
fuse to approve because of the presence of a provision, and thereby
render the lease ineffective ; but he could not strike out a part, and have
the remainder continue in force, without the concurrence of the lessor.
If a lease were made to A., with a prohibition against transfer, the
Secretary could not lawfully nullify the prohibition by approving a
transfer to B. The land, subject fo specific restrictions imposed by
Congress, belonged to the Indian, and whether a lease should be made.
at all, and, if so, upon what terms, rested in the first place with the -
guardian and the court of probate. :

It is urged that a court.of equity will not decree a forfeiture. This
rule has substantial exceptions; but it cannot in any event apply to
the assignment, for that instrument never had a valid beginning and
there was nothing about it to forfeit. Seep and Barnsdall were tres-
passers. 'The inquiry, therefore, turns to the status of the lease to the
Midland Oil Company. It may be admitted that a void assignment
does not destroy a valid lease, but the company was made a defend-
ant, and it is asking nothing for itself by pleading or proof. Barns-
dall, who organized the company and acted for it in obtaining leases,
testified, and he was not contradicted, that the lease here was taken
in the name of the company by mistake ; that it was intended for Seep,
the witness to be also interested; that the company had no interest in
it, and made the assignment because it did not wish to keep something:
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that did not belong to it. There is no claim that the complainant or
her guardian was aware of this. So to hold the lease valid in the
hands of the company would either, give it something it does not ask
or make a new contract for the parties, by establishing the company
as a naked trustee for Seep and Barnsdall, and thereby evade the ex-
press provision against any transfer, direct or indirect, of the lease-
hold interest. Though the company, having executed the lease, might
be held to it at complainant’s option, yet, if it repudiates it as being for
itself, the complainant may take it at its word and end the contract re-
lation. The company disavows personal interest in the lease. Seep
and Barnsdall cannot, against complainant’s will, obtrude themselves
as lessees or assignees, and complainant accepts the situation and re-
takes possession of her property. This was the theory of the trial
court, and we think it is right.

It is urged that the terms of the lease are fair, and the complainant
is not injured by the assignment. But complainant did not contract
with Seep and Barnsdall, and no court has power to impose a contract
on a person against his express stipulation. It is as much a natural
right of a person to select those with whom he contracts as it is to de-
termine the character of his engagement and the terms and conditions
by which he will be bound. As was said in National Bank v. Hall, 101
U. S. 43, 50, 25 L. Ed. 822:

“In making a contract, parties are as important an element as the terms

with reference to the subject-matter. Mutual assent as to both is alike nec-
essary.”

The hardship which it is said will follow the decree results directly
from the negligence of the defendants or their careless disregard of
the rights of the complainant. Little attention seems to have been
paid to a prudent and orderly procedure in such matters, or for that
matter to any duties or obligations to the owner of the property.

The trial court preserved to the individual defendants their tools,
machinery, etc. The receiver has used them in operating the wells, and
the oil he extracted was awarded complainant. We think a fair com-
pensation for the use of the tools, machinery, etc., should be given
them ; also that they should not be charged with any part of the com-
pensation of the receiver for operating the wells, the exclusive benefit
of which accrues to complainant. '

The decree should be modified accordingly, and the cause is re-
manded to the Circuit Court for that purpose. As so modified, the
decree is affirmed. .

SEEP et al. v. SPADE. .
(Circuit Court of Appeals, Eighth Circuit. April 11, 1910)
No. 3,067.

Appeal from the Circuit Court of the United States for the Eastern Dis-
trict of Oklahoma.

Suit in equity by Robert Spade, by J. T. Parks, his guardian and next
friend, against William J. Seep, T. N. Barnsdall, and the Midiand Oil Com-
pany. Decree for complainant, and defendants appeal. Modified and af-
firmed.



78 179 FEDERAL REPORTER.

Edgar Smith and Eugene Mackey (Zevely, Givens & Smith and Cornelius
D. Scully, on the brief), for appellants. .

Kenneth S. Murchison (M. C. Reville and A, A. Davidson, on the brief), for
appellee.

Before HOOK and ADAMS, Circuithques, and AMIDON, District Judge.

HOOK, Circuit Judge. The essential facts in this case are like those in
Midland Oil Company et al. v. Susan Turner (just decided) 179 Fed. 74, and
there is a stipulation that this case shall abide the result of the other. :

It is therefore remanded to the Circuit Court for a like modification of the-
decree, and, as so modified, the decree is affirmed.

BUSH v. PIONEER MINING CO. et al.
(Circuit Court of Appeals, Ninth Circuit. May 2, 1910.)
No. 1,755.

1. EsecTMENT (§ 84%)—PLEADING AND EVIDENCE~EVIDENCE ADMISSIBLE 'UN-
DER PLEADINGS. . :
In ejectment, the plaintiff must recover, if at all, on his title as it ex-
* isted at the time of the commencement of the action, and evidence of any
after-acquired title is inadmissible, unless the foundation therefor has
been laid by.a supplemental complaint, under the authority of a statute
which permits the filing thereof in actions at law.

[Ed. Note.—TFor other cases, see Ejectment, Cent, Dig. § 231; Dec. Dig..
§ 84.4] :

2. PLEADING (§ 274%)—SUPPLEMENTAL COMPLAINT—NATURE AND REQUISITES.
The rule of practice under statutes allowing the filing of supplementalb
complaints in actions at law is similar to that of the chancery courts in
reference to supplemental bills, and the supplemental complaint differs-
from an amended complaint in that it does not take the place of the orig-
inal pleading, but stands with it, and adds to it some fact which has oc-
curred since the beginning of the action, which fact must be set forth
therein. :
[Ed. Note.—For other cases, see Pleading, Cent. Dig. § 832; Dec. Dig..
§ 274.%]

3. EJEcTMENT (§§ 76, 84*)—PLEADING (§ 428*)—SUPPLEMENTAL COMPLAINT—
SUFFICIENCY—HEVIDENCE- h
An amended complaint in ejectment, filed by leave of court, which
merely alleged a cause of action, as did the original complaint, and’ whiclr
did not allege any fact occurring after the filing of the original com-
plaint, cannot be construed as a supplemental complaint, nder Carter’s-
Code Oiv. Proc, Alaska, § 98, which permits the filing of a supplemental
complaint “alleging facts matérial to the case occurring after the former
complaint,” and does not warrant a recovery by plaintiff on a title ac-
quired after the commencement of the action, which was not pleaded
therein; nor does the defendant waive the right to object to the intro-
duction of evidence of such title by failing to demur to the amended com-
plaint. n

[Ed. Note——For other cases, see Ejectment, Cent. Dig. §§ 212, 231;
Dec. Dig. §§ 76, 84;* Pleading, Cent. Dig. §§ 1433-1486; Dec. Dig. § 428.*]:

4. PLEADING (§ 274*)—“SUPPLEMENTAL COMPLAINT.”’
A “supplemental complaint” is one which assumes that the original
complaint is to stand, and must consist of facts which had arisen since-

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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the fillng of the original complaint, and must relaté to matters which had
occurred subsequent to the commencement of the action.
; ém Note.—For other cases, see Pleading, Cent. Dig. § 832; Dec. Dig.
T4.*
For other definitions, see Words and Phrases, vol. 8, p. 6799.]

In: Error to the District Court of the United States for the Second
Division of the District of Alaska. ' '

Action by William H. Bush against the Pioneer Mining Company,
the Nome .Exploration Company, the Bear Mining & Trading Com-
pany, O. W, Carlson, R. D. Adams, and A. N. Ashley. Judgment for
defendants, and plaintiff brings error. Affirmed. :

On September 26, 1906, the plaintiff in error filed a complaint in ejectment
against the defendants in error to recover the possession of an undivided one-
fourth interest in a mining claim. In the complaint it was alleged that the
plaintiff therein owned and was entitled to the possession of an undivided one-
fourth interest in the Daisy or Big Clid claim, since 1903, through mesne con-
veyances from F. F. Bowers, who, the complaint alleged, located the claim on
August 1, 1900, and thereafter, on January 12, 1901, filed an amended location
thereof. In August, 1907, the plaintiff moved the court for leave to file an
amended complaint, and based the motion “on records and files in the above-
entitled action, and facts -occurring subsequent to the filing of the original
complaint,” but without specifying what were the records and files or facts
relied upon. On August 14, 1907, the amended pleading was filed, and it was
designated an “amended complaint.” It did not, as did the original com-
plaint, set forth the deraignment of the plaintiff’s claim of title, but described .
the mining claim by ‘metes and bounds, and alleged title in the plaintiff of an
undivided one-fourth interest therein, and his right to the immediate posses-
tion thereof “under and by virtue of valid and subsisting locdations made by
his predecessors in interest, under the mineral land laws of the United States,
on and subsequent to August 1, 1900, who thereafter conveyed to said plain-
tiff by certain mesne conveyances an undivided one-fourth interest of, in, and
to said premises.” The defendants moved to make this complaint more def-
inite as to the specific acts of location under which the plaintiff claimed, but
the motion was overruled. The defendants answered the amended complaint,
setting up claim of title under locations prior in date to the Bowers location,
and the cause went to trial before a jury. Omn the trial the plaintiff intro-
duced his evidence of the location made by Bowers on August 1, 1900, and ot
the amended location of January 12, 1801. He also sought to recover on a
title derived through one Alexander, who claimed to have located the land on
January 1, 1901. The deposition of Alexander, containing the evidence of his
Jocation, was introduced; but it was struck out when it was shown that the
deed from Alexander to the plaintiff was not made until July 19, 1907, long
after the commencement of the action. The jury returned a verdict for the
defendants in error. .

Albert H. Elliot, Hobbes & Bell, Geo. D. Cochran and John J. Rea-
gan, for plaintiff in error.

Ira D. Orton, Campbell, Metson, Drew, Qatman & Mackenzie and E.
H. Ryan, for defendant in error Pioneer Mining Co.

Ira D. Orton, A.-J. Daly, Albert Fink, Camipbell, Metson, Drew,
QOatman & Mackenzie, and E. H. Ryan, for defendant in error Nome
Exploration Co.

Joseph Hutchinson, for defendants in error Bear Mining & Trading
Company, Carlson, Adams, and Ashley.

Before GILBERT, ROSS; and MORROW, Circuit Judges.

*For other cases see same topic & § NUMRBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes




80 179 FEDERAL REPORTER.

GILBERT, Circuit Judge (after stating the facts as above). FError
is assigned to the rejection of the deposition of Alexander and of his
deed to the plaintiff in error, made after the commencement of the
action. In ejectment the plaintiff must recover, if at all, upon the state
of his title as it subsisted at the time of the commencement of the ac-
tion. Evidence of any after-acquired title is inadmissible, unless the
foundation therefor has been laid by a supplemental complaint, under
the authority of a statute which permits the filing thereof in actions
at law, There is such authority in section 98, p. 164, Carter’s Code
Civ. Proc. Alaska, which provides that:

“The plaintiff and defendant respectively may be allowed, on motion, to

make a supplemental complaint, answer or reply, alleging facts material to
the case occurring after the former complaint, answer or reply.”

The rule of practice under such statutes is similar to that of the
chancery courts in reference to supplemental bills, and the supplemental
complaint differs from an amended complaint in that it does not take
the place of the original pleading, but stands with it and adds to it
some fact which has occurred since the beginning of the action. That
fact must be set forth in the supplemental complaint. If the fact be
that the plaintiff in ejectment has, since the commencement of the
action, acquired a new or different title from that on which he brought
his action, he must allege the fact, so that the defendant may be ap-
prised of what he is required to meet.. In Musselman v. Manly, 42
Ind. 462, the court said:

“A supplemental complaint is not, like an amended complaint, a substitute
for the original complaint, by which the former complaint is superseded; but
it is a further complaint, and assumes that the original complaint is to stand.
A supplemental complaint must consist of facts which had arisen since the
filing of the original complaint, * * * and must show upon its face that
it is supplemental, and relates to matters which had occurred subsequent to
the commencement of the action.” '

Cases in point are Reily v. Lancaster, 39 Cal. 354; Roper v. McFad-
den, 48 Cal. 346; Taylor v. Gooch, 110 N. C. 387, 15 S. E. 2; Johnson
v. Briscoe, 92 Ind. 367; Samuel Kahn v. Old Telegraph Mining Co.,
2 Utah, 174; Hardy v. Johnson, 1 Wall. 371, 17 L. Ed. 502.

It is argued that the so-called amended complaint was in fact a sup-
plemental complaint, sufficient to bring to the attention of the court and
the opposite party notice of a fact which occurred subsequent to the
cominencement of the action, and that the language of the motion for
leave to file it, in referring to facts occurring since the filing of the
original complaint, advised the defendants that it was a supplemental
complaint, upon which the plaintiff proposed to introduce evidence of
the newly acquired title. We may concede that, while a supplemental
complaint should properly be designated as such, nevertheless, under
the liberal rules of code pleading, the name given to the pleading by
the pleader may be disregarded, and its true nature may be determined
by the allegations which it contains. But the question here is whether
‘the allegations of the so-called amended complaint were such as to
indicate that it was in fact a supplemental complaint, and that the
plaintiff in the action intended to offer proof of a title acquired after
its commencement. To this question there can be but one answer,
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There was no allegation that the plaintiff had or intended to rely ona
title acquired since the commencement of the action. The allegation
that the plaintiff claimed under locations made on and subsequent to
August 1, 1900, “who thereafter conveyed to said plaintiff,” was not a
statement of a fact occurring after the commencement of the action.

But it is contended that the defendants in error waived their right to
question the amended complaint, or to deny that it was a supplemental
complaint, by going to trial without demurring thereto, and authorities
are cited to the proposition that where no cause of action is stated in
the original complaint, and a supplemental complaint is filed for the
purpose of setting up a cause which has subsequently arisen, and the
defendant makes no objection to such supplemental complaint, but per-
mits the cause to be heard on the merits, he waives all objection to the
supplemental complaint based on the insufficiency of. the original com-
plaint. But the doctrine of those decisions is not involved. In this
case the original complaint sufficiently and properly pleaded a cause of
action in ejectment. The same may be said of the amended complaint.
There was nothing, therefore, to be waived by the defendants by going
to trial, as they did, without demurring to the second complaint, which
apparently was intended to take the. place of the first. The motion
which they made to require the plaintiff to set forth more definitely
the nature of his claim of title could have been denied by the court only
upon 'the theory that the second complaint was in fact what it purported.
to be, an amended complaint. As an amended complaint, to stand in
place of the original complaint, it contained all the averments essential
to good pleading in ejectment; but as a supplemental complaint it was
fatally defective in not specifying the facts which had arisen since the
commencement of the action, and which made a supplemental complaint
necessarv.

The judgment is affirmed.

SHERIDAN v. SOUTHERN PAC. CO.
(Circuit Court of Appeals, Ninth Circuit. May 26, 1910)
No. 1,773.

1. EsEcTMENT (§ 116*)—JUDGMENT—ADJUDGING VALIDITY OF DEFENDANT'S
TITLE.

In ejectment, where both parties allege title and the evidence sus-
tains that of defendant, it is not error for the court to render an afiirma-
tive judgment in his favor, adjudging him to be the ownér of the prop-
erty and entitled to possession.

[EQ. Note.—For other cases, see Ejectment, Cent. Dig. § 360; Dec. Dig.
§ 116.*1 .

2. BIECTMENT (§ 17*)—TITLE TO SUSTAIN ACTION—DEED INTENDED AS MORT-
GAGE.

Conceding that a deed given as a mere security for an existing debt is
not effective to transfer the legal title or right of possession of the mort-
gaged property from the grantor to the grantee, nevertheless the volun-
tary surrender of actual possession to the grantee as further security is
lawful, and may be effective to create a legal right of possession suf-

*I'or other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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ficient to bar a right of recovery in an action of ejectment by the mort-
gagor against the mortgagee.

[Ed. Note.—For other cases, see Ejectment, Cent. Dig. §§ 63, 64; Dec.
Dig. § 17.%]

3. EJECTMENT (§ 95%)—TITLE TO SUSTAIN. ACTION—EVIDENCE CONSIDERED.
"Bvidence considered, and held insufficient to establish a legal title to
real estate in plaintiff which entitled him to recover in ejectment.

[Ed. Note—For other cases, see Ljectment, Cent. Dig. §§ 250-295;
Dec. Dig. § 95.%]

In Error to the Circuit Court of the United States for the District
of Oregon.

Action by T. R. Sheridan against the Southern Pacific Company.
Judgment for defendant, and plaintiff brings error. Affirmed.

W. C. Bristol, E. B. Watson, and Frank P. Deering, for plaintiff in
error. )

Wm. D. Fenton, R. A. Leiter, Ben C. Dey, James E. Fenton, and
Williams, Wood & Linthicum, for defendant in error.

Before GILBERT and ROSS, Circuit Judges, and HANFORD,
District Judge.

HANFORD, District Judge. This is a plain action of ejectment,
in which the respective parties each claim certain real estate situated
in Oregon by a legal title in fee simple and right of possession, and
each maintains that -the case must be determined with respect merely
to legal rights, as contradistinguished from rights maintainable only
in equity. The pleadings are brief; the only issues being as to the
disputed title and the plaintiff’s demand for damages. On the trial
the Circuit Court granted a motion for an instructed verdict in favor
of the defendant, and upon the verdict rendered a judgment adverse
to the plaintiff and affirming the defendant’s claim of title and right
of possession. The evidence which the court admitted proves that
the real estate records of the county in which the property is situated
contain the following muniments of title, viz.: .

(1) A written contract, executed and recorded on the 25th day of
August, 1890, by C. H. Merchant and R. A. Graham, which recites
that Merchant had subscribed $10,000 to a subsidy fund to promote the
building of a railroad, which subscription Graham assumed to pay;
and the contract stipulates that in consideration of Graham’s assump-
tion of that obligation and the benefits expected to accrue from the
building of the railroad, etc., Merchant shall convey certain property,
including that which is the subject of controversy in this action, to the
plaintiff as trustee, and it defines the powers and duties of said trustee
as follows:. )

“Said trustee shall take and hold the title to said property so to be con-
veyed in trust for the following purposes, to wit: He shall have full power
to sell and convey for cash, or on time, and to contract for the sale and con-
veyance of any portion of said trust property unconditionally in such manner
and upon such terms and prices as the said Graham shall direct, to carry out
the objects of this trust; to receive the purchase money therefor and all

notes and mortgages executed as part payment therefor. Out of the pro-
ceeds of any sales of said property the said trustee shall pay to said R. A.

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes'
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Graham such sums as shall actually be used in the construction of the sald line
of railroad, or in the building of a hotel upon a part of said property, or in the
building of wharves or other improvements upon said property that may be
made by said Graham. When said railroad is completed to a point at or near
Myrtle Point, the said trusteeship shall cease, and said trustee shall convey
to said Graham all unsold portions of said property, and transfer to him all
notes, mortgages, or other assets in his hands as such trustee, absolutely and
without condition.” .

(R) A deed conveying said property to the plaintiff as trustee, exe-
cuted by Merchant and his wife on the 16th day of October, 1890, and
recorded on the 21st day of the same month, which deed, by reference,
has incorporated into it the above-described contract.

(3) A deed conveying the property which is the subject of this
action to J. D. Spreckels-& Bros. Company for the expressed consid-
eration of $50,000, executed by the plaintiff as trustee the 22d day of
August, 1893, and recorded November 10, 1893. On its face this deed
appears to be an unconditional conveyance of a fee-simple title and
warranty of said title.

The above mentioned instruments are referred to in the record, re-
spectively, as Exhibits 1, 2, and 3.

(4) A deed to the Bank of California, executed by the J. D. Spreck-
els & Bros. Company and R. A. Graham on the 8th day of June, 1899,
and recorded the 19th day of July, 1907. A )

(5) A deed to the J. D. Spreckels & Bros. Company, executed by
the Bank of California on the 15th day of May, 1907, and recorded
on the 19th day of July, 1907.

(6) A deed to the defendant, executed by the J. D. Spreckels &
Bros. Company July 2, 1906, and recorded July 31, 1906. '

These last three conveyances are respectively identified in the record
as Exhibits A, B, and C. The property which is the subject of this
action is included in each of them, in form they are absolute: convey-
ances, and Exhibit C contains covenants of general warranty of the
title. :
On the trial it was proved by uncontradicted evidence that the rail-
road was completed to Myrtle Point prior to the time of the execution
of the deed referred to as Exhibit 3. Therefore, at that time the plain-
tiff held the title as a mere naked trustee, having no authority with
respect to the property, except to convey it to Graham, whose right to
it had become fixed and absolute according to the specifications of the
trust in Exhibits 1 and 2, and it is a conceded fact that he had actual
possession of the property until a date subsequent to the execution of
the conveyance which is the last link in the chain of title.

One of the alleged errors for which a reversal of the judgment is
urged is the ruling of the court in granting the defendant’s motion for
an instructed verdict and in rendering a judgment declaring the de-
fendant to be the owner in fee simple and entitled to possession of the
property. In their brief counsel for the plaintiff say: :

“A judgment of nonsuit, in effect, was all the defendant In error was enti-
tled to under the view entertained by the court.”

" The pleadings, however, make an issue as to the defendant’s claim
of title, as well as an issue as to the plaintiff’s claim, and the defendant
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acted within its rights in submitting proof and insisting upon a full
determination of both issues; and to make proof sufficient to support
its claim of ownership it was only necessary to introduce the deeds
by which the title conveyed to the plaintiff by Exhibit 2 was trans-
mitted to and became finally vested in the defendant. Under a rule of
practice, applicable in litigation of controversies respecting real estate
titles, the title of the grantor from whom all the litigants deraign is
presumed to be legal. The deeds in evidence make a complete chain of
conveyances from Merchant and his wife, through the plaintiff, as trus-
tee, and Graham, to the defendant, and a perfect record title. When
the action was commenced the defendant was, prima facie, the holder
of the legal title and in actual possession, and the judgment of the
Circuit Court is right in law, unless it is reversible for prejudicial
error in rejecting evidence offered in behalf of the plaintiff to prove
aliunde that Exhibit 3 is not what it purports to be;’i. e., a conveyance
of the legal title, but a mere mortgage. The plaintiff’s contention is
based upon the postulate that a mortgagor of real estate holds the legal
title, and is entitled to maintain possession against the mortgagee as
well as others; and he maintains that, in an action at law against a
mortgagee in possession, the mortgagor is entitled to recover by virtue
of his legal title.

On the trial he offered evidence to prove facts in substance as fol-
lows: That Graham, the cestui que trust, was indebted to him in an
amount aggregating $50,000 for money advanced and expended in
promoting and constructing the railroad; that by an agreement be-
tween Graham and himself the property, which he took as trustee,
should'be held by him as security for the payment of that indebtedness;
that Graham was also indebted to the J. D. Spreckels & Bros. Company
for money expended in constructing the . railroad in the amount of
$185,000; that, in the execution of a scheme for financing the enter-
prise, Graham intrusted to the J.-D. Spreckels & Bros. Company se-
curities to be used in raising money to pay his debts, including those
above mentioned, and as part of that scheme the deed Exhibit 3 was
exectited and delivered, and there was no consideration for the giving
of that deed, other than the agreement of the grantee to raise the nec-
essary funds by use of the securities taken and to apply the same in
payment of Graham’s debts, and for the completion and betterment of
the railroad; that the debt which Graham owed to him has not been
paid; that the property, the title to which is the subject of this action,
was in Graham’s possession until a short time prior to the commence-
ment of this action; and that the defendant had actual knowledge of
the conditions and circumstances under which the deed, Exhibit 3, was
given, and the purposes for which it was given, at and previous to the
time of accepting the deed, Exhibit C.

In the determination of the question presented by the assignment of
error predicated upon the ruling of the Circuit Court in excluding the
evidence offered, this court must have in view the situation and rights
of the parties at the time of the commencement of the action, rather
than the time of the transaction which included the giving of the deed,
Exhibit 3. Conceding that a deed given as a mere security for an ex-
isting debt is not effective to transfer the legal title or right of posses-



SHERIDAN V. SOGTHERN PAC. CO. 85

sion of the mortgaged property from the grantor to the grantee, never-
theless the voluntary surrender of actual possession to the grantee as
further security is lawful, and may be effective to create a legal right
of possession sufficient to bar a right of recovery in an action of eject-
ment by the mortgagor against the mortgagee. It is to be noted that
the plaintiff made no offer to prove that Graham’s debt to the }. D.
Spreckels & Bros. Company had been extinguished prior to the execu-
tion and delivery of the conveyance to the Bank of California, Exhibit
A, in which Graham joined as grantor, and there was no offer to prove
the exact time when, nor the circumstances and conditions under which,
possession of the property was taken by, or surrendered to, the defend-
ant or its grantor. If the possession was voluntarily delivered by the
holder of the legal title as further security for Graham’s debts, or in
consideration of a discharge of his obligations, or a substantial part
thereof, there can be no legal ground for repudiation of the transaction.
On the facts shown by the record, supplemented by the facts which the
plaintiff offered to prove, the aspect of the case is entirely different
from what it would be if the defendant or its grantor had acquired
possession of the property by means of duress, force, or fraud. In
the argument the plaintiff’s counsel has tried to maintain that the pos-
session of the defendant is a wrongful possession, as it would be if
possession had' been taken without judicial process and against the
will of the holder of the legal title; but duress, force, and fraud are.
things not presumed by courts in judicial proceedings, as they must
be shown affirmatively by a party who relies upon such grounds for
the maintenance of a legal right. These considerations lead to the
conclusion that the evidence offered was not sufficient to entitle the
plaintiff to recover, and that the ruling of the court excluding it was
not prejudicial error.

The attitude of the plaintiff as a litigant, asserting the legal right of
possession as an incident of a legal title, is inconsistent with any claim
which he can assért as a. creditor of Graham, for the reason that any
rights of a mere security holder must necessarily be classed among
those denominated “equitable rights,” as contradistinguished from legal
rights. As a creditor, he could only claim a lien, which would not be
a right sufficierit to warrant a recovery of possession in an action of
ejectment prior to a foreclosure of his lien. '

On a general view of the whole record, it is the opinion of this court
that at the time of the execution of the deed, Exhibit 3, the plaintiff's
relationship to the property, in a legal sense, was that of a naked trus-
tee holding the legal title for one purpose only, viz., to convey an ab-
solute unconditional title to the cestui que trust. All of his other pow-
ers having been extinguished, as the trust deed provided they should
be, if the conveyance which he made was by the consent and direction
of the cestui que trust, it was valid, leaving in him no further right to
control or interfere with the property, and, if not so authorized, it
conveyed the legal title cum onere, and it was competent for the cestui
que trust to make it complete and valid by his subsequent ratification
and adoption in joining with the grantee in the execution of a deed con-
veying the entire property to the Bank of California. He might have
repudiated the plaintiff’s deed by timely action; but his own deed es-
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tops him, and afortiori estops the plaintiff. The plaintiff cannot
maintain-the action in his own right, because he never owned the prop-
erty, nor as trustee, because his powers as trustee were exhausted by
his conveyance of the legal title. '

For the reasons above stated, the judgment of the Circuit Court is
affirmed, ’

EISLEBEN et al. v. BROOKS et al.
(Circuit Court of Appeals, Eighth Circuit. May 2, 1910.)
No. 3,125.

1. FRAUDS, STATUTE oF (§ 110*)—CONTRACTS RELATING TO REAL PROPERTY—
SUFFICIENCY OF DESCRIPTION. i
A written contract, describing its subject-matter as the mineral rights
on which the parties of the first part held options and such as they were
in process of acquiring “in all or as much thereof as can be had of what
is known as the Ouita coal basin, in Pope and Yell counties, in the state
- of Arkansas, as shown by Branner’s Map of the Arkansas Geological Coal
Survey, which basin approximates 10,000 acres, more or less,” held to
contain a sufficient description of the lands to meet the requirement of
the Arkansas statute of frauds (Kirby’s Dig. Ark. 1904, § 3654); the op-
tion contracts then held by the first parties, embracing over 5,000 acres,
countaining a specific description of the lands covered thereby.
[Ed. Note—JFor other cases, see Frauds, Statute of, Cent. Dig. §§ 225-
236; Dec. Dig. § 110.#] .

2. MINES AND MINERALS (§ 54*)—CONTRACT OF SALE—MEASURE FOR BREACH.
Where a contract for the purchase by defendants from plaintiffs of the
mineral rights in certain lands, for which plaintiffs held options, gave de-
fendants the option to furnish funds to have the lands drilled, in which
case they were bound to take only such as were shown to contain a coal
vein, or to accept'all the lands without drilling, in an action for breach
of such contract by defendants by refusing to take the lands or to furnish
~ the drilling fund, plaintiffs were not entitled to recover the contract price
for all the lands and also the cost of drilling machinery purchased by
them. ’
[Ed. Note—For other cases, see Mines and Minerals, Cent. Dig. § 151;
Dec. Dig. § 54.%] B

8. MiNES AND MINERALS (§ 54*)—CONTRACT OF SALE—BREACH OF CONTRACT TO
FonrymM CORPORATION—DAMAGES.

In an action for breach of a contract by which defendants agreed to
purchase from plaintiffs at a stated price the mineral rights in certain
lands and to subscribe and pay for one half of the stock.in a corporation
to be organized by the parties, the other half .to be issued to plaintiffs,
where the corporation was to repay to defendants the amount paid by
them for the mineral rights which exceeded the capital to be paid in by

" them, plaintiffs were not entitled to have the value of the stock so to be
issued to them considered as an element of damages, in the absence of
any evidence as to the value of the mineral rights upon which alone the
value of the stock depended. :

[Ed. Note—For. other cases, see Mines and Minerals, Cent, Dig. § 151;
Dec. Dig. § 54.%]

In Error to the Circuit Court of the United States for the Eastern
District of Missouri.

*For other cases see same topic & § NUMEBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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Action by William Brooks and John H. Ganner against Louis Eisle-
ben, H. C. Reiner, and W. A. Miller. Judgment for plaintiffs, and
defendants bring error. Reversed. ’

James C. Jones and Jacob Klein (]ones; Jones, Hocker & Davis,
Thomas H. Sprinkle, and Klein & Hough, on the brief), for plaintiffs
in error. .

Charles A. Houts (Jeff Davis, U. L. Meade, and Johnson, ¥outs,
Marlatt & Hawes, on the brief), for defendants in error.

Before SANBORN, Circuit Judge, and RINER and JVM. H.
MUNGER, District Judges.

RINER, District Judge. This was an action at law to recover dam-
ages for the breach of a contract. In the third amended petition the
defendants in error, hereafter called the plaintiffs, after setting out the
jurisdictional facts, alleged, in substance, that on the 14th of May,
1907, they had acquired, and were then the holders and owners of,
options entitling them to purchase from the owners thereof the coal
and mineral rights in and under 5,052.51 acres of land, located in what
is known as the “Quita coal basin,” in Pope county, Ark., as shown
by Branner’s Land Map of the Arkansas Geological Survey; that the
land was specifically described in the options; that the plaintiffs, un-
der the options, were entitled to purchase said coal and mineral rights
at an average price of $1.10 per acre; that these facts were known to
the plaintiffs in error, hereafter called the defendants; that on the 14th

of May, 1907, the plaintiffs were without the money and means neces-
sary to acquire the coal and mineral rights under said option; that
the defendants knew this, and, being desirous of acquiring said coal
and mineral rights, and other coal and mineral rights in the Ouita coal
basin, in Pope and Yell counties, Ark., the plaintiffs, on the 14th of
May, 1907, as parties of the first part; entered into a contract in writing
with the defendants, as parties of the second part, by the terms of
which it was agreed that the plaintiffs should convey, by proper con-
veyances, to the defendant Eisleben, as trustee, or to his successor in
person, or corporation, all of said coal and mineral rights in said coal
basin then held under options by the plaintiffs, and such other mineral
rights as the plaintiffs might thereafter acquire; that the parties to the
contract should thereafter organize a corporation, under the laws of
Arkansas, with a capital stock fully paid up and nonassessable, to
which capital stock the defendants were to subscribe and pay for, in
cash, the amount of $50,000; that, in addition to certain compensation
to be paid to the plaintiffs for services in securing options on said coal
and mineral rights and in organizing and promoting the business of
the corporation, the parties of the first part were to receive under the
terms of the contract one-half of the capital stock of the corporation;
that by the terms of the contract the defendants undertook and agreed
to furnish for immediate use a sum of money sufficient to drill said
basin, and undertook and agreed that, in the event they failed to fur-
nish said drilling fund, they would accept said mineral rights without
drilling the land so optioned, and would pay the plaintiffs the sum of
$15 per acre therefor; that, upon the execution and delivery of said
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contract, plaintiffs proceeded to and did obtain options to purchase the
coal and mineral rights in and under 284.50 additional acres of land in
said basin; that by the terms of the options the plaintiffs were entitled
to purchase said additional coal and mineral rights at an average price
of $1.10 per acre; that the plaintiffs thereupon, on instructions from
the defendants and in pursuance of the contract, proceeded to purchase
certain drills and equipment necessary to drill said land, at a cost and
experise of $3,000, a part of which cost and expense the plaintiffs paid,
and for the balance of which they became liable. ’

It is then alleged that after the plaintiffs had acquired the additional
options, and after they had purchased the drills and equipment, the
defendants failed and refused to furnish the drilling fund, and failed
and refused to pay for the drills and equipment so purchased by the
plaintiffs; that they failed and refused to organize, or assist in organ-
izing, a corporation as provided in the contract, and failed and refused
to accept the mineral rights upon which the plaintiffs held options, and
failed and refused to pay $15 per acre, or any part thereof, repudiated
the entire transaction, and notified the plaintiffs that they would not
carry out and perform the terms and provisions of the contract. It is
further alleged in the petition that the plaintiffs have performed all of
the terms and provisions of the contract by them to be performed;
that they have been and are willing to convey or cause to be conveyed

" to the defendants, or to the defendant Eisleben, as trustee, or to a cor- "
poration when formed, the coal and mineral rights upon which they
held options. It is then alleged that, by reason of the failuré of the
defendants to perform their part of the contract, plaintiffs were unable
to exercise their options and acquire the mineral rights theréunder, and
claim that they have been damaged in the sum of $74,185.30. It is also ,
alleged that, by reason of the failure and refusal of the defendants to
pay for the drills and equipment purchased by the plaintiffs, the plain-
tiffs have been further damaged .in the sum of $3,000; that by reason
of the failure and refusal of the defendants to organize or assist in
organizing a corporation, one-half the capital stock of which was to
be delivered to the plaintiffs, the plaintiffs have been further damaged
in the sum of $25,000, and pray judgment against the defendants in
the sum of $102,185.30.

To this petition the defendants answered, first, by a general denial;
second, that the contract which was signed by thém had never been
delivered, and that at the time it was signed it was well understood
between the parties, although not expressed in the contract, that it was
not to take effect and be a binding contract upon them until seven
other persons, in addition to the three who signed the contract, who
were to be men of sufficient financial ability to contribute their share
of the money, had signed it, and that each of the ten persons signing
should obligate himself and become liable under the contract only to
the extent of $5,000; that ten persons did not subscribe their names to
the contract, but only the three defendants, and for that reason the
contract was never delivered to the plaintiffs, and was not binding upon
the defendants. For a third defense it was alleged that the defendants
did not sign the contract described and set out in the plaintiffs’ third
amended petition; that before the contract was executed the defend-
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ants and several other persons agreed with the plaintiffs upon the terms
and conditions which were to be embodied in a contract to be prepared
by Mr. Reinholdt, assistant cashier of the National Bank of Commerce,
and to be approved by his attorney; that he prepared such a contract
and delivered it to the plaintiffs, with a note addressed to Mr. Eisleben,
and handed it to the plaintiffs to be presented to the defendants for
signature; that the plaintiffs fraudulently switched the contract pre-
pared by Mr. Reinholdt,.and substituted another contract which they
had prepared, and stated to the defendants that that was the contract
Mr. Reinholdt had prepared, and by reason of these fraudulent mis-
representations they were induced to sign the contract upon which this
action is -based. ’)I,‘hey further set up as a fourth defense that the
plaintiffs had been guilty of misrepresentation as to the character of the
land; that they represented that the mineral rights were worth mil-
lions; that the défendants had no knowledge of coal or mineral rights,
and relied entirely upon the representations made by the plaintiffs, and
in reliance thereon entered into the contract; that after the contract
was signed they found the representations were fraudulent, the land
was not valuable as coal land, and for that reason the contract was
fraudulently obtained from them. For a fifth defense they set up the
statute of frauds of the state of Arkansas, and insist that the descrip-
tion of the lands is not sufficient to support an action for breach of the
contract. :

The reply was a general denial. A trial was had in January, 1909,
which resulted in a verdict and judgment in favor of the plaintiffs in
the sum of $79,921.48. The contract upon which this action is based
is in the following words:

“Memorandum of agreement made and entered into in duplicate at St.
Louis, Missouri, this 14th day of May, 1907, by and between William Brooks °
and John H. Ganner, both of Russellville, Arkansas, parties of the first part,
and L. Eisleben, H. C. Reiner, W. A. Miller, all of St. Louis, Missouri, par-
ties of the second part, witnesseth: That the parties of the first part are the
owners of and holders of options on the mineral rights, and are in process of
acquiring under purchase, options, and leases other mineral rights in all, or
as much thereof as can be had, of what is known as the ‘Ouita coal basin,’
in Pope and Yell counties, in the state of Arkansas, as shown by Branner's
Map of the Arkansas Geological Coal Survey, which basin approximates 10,000
acres, more or less. Money is needed for the immediate prospecting of and
the purchasing of said mineral rights from said first parties, and the parties
of the second part agree to furnish such funds.

“The parties of the first part agree to convey by proper deeds and trans-
fers to L. Eisleben, of St. Louis, Missouri, as trustee, or his successor in per-
son or corporation, all of said mineral rights are now owned by them or
whether they acquire an option thereon, or whether they acquire them by pur-
chase, options, or leases at any time in the future. The said parties of the
second part agree to furnish for immediate use a drilling fund enough to suf-
ficiently drill said basin, otherwise to accept same without drilling, and as
said property is drilled to accept for said trustee, or his successor, the min-
eral rights under any and all lands in said basin, which are now and in the
future may be owned, purchased, optioned, or leased by said first parties,
which are shown by ordinary methods of drilling to contain a continuation
of the Ouita strata or vein of coal, paying to said first parties fifteen dollars
{$15.00) cash per acre for the same, upon conveyance to said trustee or suc-
cessor as above. - -

“Upon completion of said drilling and purchasing, or before if deemed advis-
able, the parties hereto agree to organize a corporation for the division of and
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further development of said properties, and to which corporation the pariles
of the second part hereby subscribe and agree to pay in the sum of fifty thous-
and ($50,000) dollars cash, and which organization shall be duly incorporated
under the statute laws of the state of Arkansas, and whose capital stock shall
be issued fully paid and nonassessable.

“The capital stock of said corporation shall be issued and divided as fol-
lows: The said parties of the first part are to receive one-half of said stock
and the parties of the second part are to receive one-half of said stock., It is
understood that the corporation thus formed shall refund to said second par-
ties the amount of money paid out by them to first parties in the purchasing
of said mineral rights. In the perfecting of the arrangements under this con-
tract, it is considered and understood that the development of said properties
on an extensive scale shall be carried into effect, and that no less than three
fully equipped modern, 500-ton daily, plants shall be put into operation just
as soon as the market by proper advertising, soliciting, yarding, etc., will
justify.

“The situation being, however, that the parties of the first part are unable
to furnish capital to assist in the carrying of said operation into effect, it
is hereby understood and agreed, and is the chief consideration to first par-
ties in this contract, that said second parties shall furnish or acquire for said
corporation the necessary capital for said development, and to protect first
parties’ interests in said corporation against any and all obligations of said
corporation until such time as said corporation shall have accumulation suf-
ficient working capital to justly protect first parties’ interests therein.”

Numerous errors are assigned, but in the view we have taken of this
case 1t becomes unnecessary to discuss them separately. The writer
of this opinion is inclined to the view that the contract does not meet
the requirements of the statute of frauds of Arkansas, for the reason
that it does not contain a sufficient description of the lands containing
the mineral rights which were the subject of the contract. A majority
of the court, however, are of the opinion that the description is suffi-
cient. That objection is, therefore, overruled, and we pass to notice
some of the provisions of the contract, and certain instructions given
by the court to the jury.

The contract provided :

“The said parties of the second part agree to furnish for immediate use a
drilling fund enough to sufficiently drill said basin, otherwise to accept same
without drilling, and as said property is drilled to accept for said trustee. or
_ his successor, the mineral rights under any and all lands in said basin, which

are now and in the future may be owned, purchased, optioned, or leased by
said first parties, which are shown by ordinary methods of drilling to contain
a continuation of the Quita strata or vein of coal, paying to said first parties
fifteen dollars ($15.00) cash per acre for the same, upon conveyance to said
trustee or successor as above.”

It will thus be seen that the defendants under the contract had the
option to furnish the money for drilling, in which case they were only
required to take such land as, by the ordinary methods of drilling,
showed the land to contain a continuation of the Quita strata or vein
of coal, or, if they declined to furnish the money for drilling, then they
were to take all of the mineral rights in or under the land mentioned
in the contract. The plaintiffs’ suit was based upon their right to re-
cover $15 per acre for the entire acreage, and the court instructed the
jury upon the theory that they could recover for the entire acreage,
and also instructed that the plaintiffs were entitled to recover for the
amount which they had expended in procuring machinery, drills for
drilling, and labor in connection therewith.
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This instruction, under the terms of the contract, was clearly error.
?he plaintiffs were not entitled to recover for both the mineral rights
in all of the land and also for the expense of drilling; for if the de-
fendants elected, as the contract provided, to furnish the funds for
drilling, then they were only.obliged to take such part of the lands as

. were shown, by the ordinary methods of drilling, to contain a continu-
ation of the Ouita strata or vein of coal. '

The contract further provided:

“Upon completion of said drilling and purchase, or before if deemed advis-
able, the parties hereto agree to organize a corporation for the division of
and further development of said properties, and to which corporation the
parties of the second part hereby subscribe and agree to pay in the sum of
fifty thousand ($50,000) dollars cash, and which organization shall be duly
incorporated under the statute laws of the state of Arkansas, and whose cap-
ital stock shall be issued fully paid and nonassessable.

“The capital stock of said corporation shall be issued and divided as fol-
lows: The said parties of the first part are to receive one-half of said stock
and the parties of the second part are to receive one-half of said stock. It is
understood that the corporation thus formed shall refund to said second par-
ties the amount of money paid out by them to first parties in the purchasing
of said mineral rights.” : .

In relation to the capital stock of this corporation, the court charged
the jury as follows: Ny ]
. “As to the second item, the claim is the contract shows they agreed to pay
for one-half of the capital paid up, $100,000, to the extent of $50,000; and the
plaintiffs in their petition say that the value of that was $25,000. So they
would be entitled to the value of one-half of that stock, whatever that was.”

After the jury had retired they requested further instructions, and
by order of court were returned to the courtroom, and the court gave
them the following additional instructions:

“The court instructs you that, in addition to these damages, the plaintiffs
are entitled to whatever damages they sustained. That is, if you, gentlemen
of the jury, determine that the stock would have been worth $25,000 if it had
been turned over to them, you may assess that. If you find it was worth less,
you will assess such an amount as you think it would have heen worth if the
company had been organized and turned over to them. It is discretionary
with you as to the amount.”

This element of damiages, in any possible view that may be taken of
the case, was too remote. The capital stock was to be paid for, $50,-
000 in cash by the defendants, and by the transfer to it of the mineral
rights. The corporation assumed an indebtedness. It was to repay to
the defendants the amount of money paid to the plaintiffs for the
purchase of the mineral rights in or under the lands specified in the
contract. The value of the stock would therefore depend entirely upon
the value of the mineral rights, and as to the value of the mineral rights
there is not a scintilla of evidence in the case. It was error, therefore,
for the court to submit the value of ' this stock to the determination of
the jury.

For the errors noticed, the judgment must be reversed, with instruc-
tions to grant a new trial. :
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WESTERN UNION TELEGRAPH CO. v. BURRIS.
(Circuit Court of Appeals, Eighth Circuit, April 27, 1910)
No. 3,126. .

1. C%UBTS (§ 872*)—FEDERAL COURIS—AUTHORITY OF DECISIONS OF STATE
COURTS.

Under the rule of the federal courts there can be no recovery of dam-
ages from a telegraph company for mental anguish caused by failure to
deliver a message, or by delay in -delivery, where that is the only ground
of damage; and in the absence of statutory provisions the question is
one of general law, upon which state decisions are not controlling in the
federal courts.

[Ed. Note.—Tor other cases, see Courts, Dec. Dig. § 372.*

Conclusiveness of judgment between federal and state courts, see-notes
to Kansas City, Ft. 8. & M. R. Co. v. Morgan, 21 C. C. A. 47S; Union &
Planters’ Bank v. City of Memphis, 49 C. C. A. 468]

2. TELEGRAPIIS AND TELEPUONES (§ 56*)—DELAY IN DELIVERY OF MESSAGE—
RIGHT OF ACTION BY ADDRESSEE. B :
By the weight of authority in this country a person to whom a tele-
gram is sent, where it is intended for his benefit or information, has a
right of action against the company for negligent delay in its transmis-
sion or delivery.

[Ed. Note.—For other cases, see Telegraphs and Telephones, Cent. Dig.
§ 37; Dec. Dig. § 56.%) .

3. AcTioN (§ 27*)—NATURE OF CAUSE OF ACTION.
An action by the addressee of a telegram against the company for fail-
ure to deliver the message is not one on contract, but in tort for failure
to perform a duty imposed upon defendant by law.

[Ed. Note.—Tor other cases, see Action, Dec. Dig. § 27.%]

4. TELEGRAPHS AND TELEPHONES (§ 27*)—ACTION FOR NONDELIVERY OF MES-
SAGE—MENTAL SUFFERING—STATE STATUTE.

Act Ark. March 7, 1903 (Acts 1903, p. 124), making telegraph companies
doing business in the state “liable in damages for mental anguish or suf-
fering, even in the absence of bodily injury. or pecuniary loss, for negli-
gence in receiving, transmitting or delivering messages,” applies only in
cases where the negligence occurred within that state, and does not au-.
thorize a recovery by the addressee of a telegram for mental anguish
alone because of the negligent failure to deliver the message, where the
negligence occurred in another state, by the law of which there counld not
be such recovery.

g [Ed. Note.—For other cases, see Telegraphs and Telephones, Dec. Dig.

27,

Damages for mental suffering from delay in delivering telegram, see
notes to Chicago, R. I. & P. Ry. Co. v. Caulfield, 11 C. C. A. 571; Western
Union Telegraph Co. v. Coggin, 15 C. C. A. 250; Western Union Tele-
graph Co. v. Morris, 28 C. C. A. 62.]

In Error to the Circuit Court of the United States for the Eastern
District of Arkansas. '

Action by J: W. Burris against the Western Union Telegraph Com-
pany. Judgment for plaintiff, and defendant brings error. Reversed.

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1807 to date, & Rep'r Indexes
-
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G. H. Fearons, U. M. Rose, W. E. Hemingway, G. B. Rose, D. H.
Cantrell, and J. F. Loughborough, for plaintiff in error.

U. L. Meade, Jeff Davis, Frank Pace, O. T. Hamlin, and T. M.
Seawel, for defendant in error,

Before SANBORN, Circuit Judge, and RINER and WM. H.
MUNGER, District Judges. :

. RINER, District Judge. This was an action brought by the defend-

ant in error, hereafter called the plaintiff, against the plaintiff in error,
hereafter called the defendant, to recover damages for the failure to
deliver a telegram. The right to recover damages in this case is based
upon an act of the Legislature of the state of Arkansas passed in 1903
(Acts 1903, p. 124), which reads as follows:

“(1) On and after the passage of this act all telegraph companies doing
Dbusiness in this state shall be liable in damages for mental anguish or suf-
fering, even in the absence of bodily injury or pecuniary loss, for negligence
in receiving, transmitting or delivering messages.

“(2) That nothing contained in this act shall prejudice the rights and rem-
edies now provided by law against telegraph companies, and the rights and
remedies provided for by this act shall be in addition to those now existing.

“(8) That in all actions under this act the jury may award such damages
as they conclude resulted from the negligence of the said telegraph com-
pany.”

The plaintiff, J. W. Burris, lived at Russellville, Ark. Mrs. Nora
Brashear was the daughter of the plaintiff, and lived with her husband,
D. W. Brashear, at Wecharty, six miles from Holdenville, Okl. Prior
to the sending of the message Mrs. Brashear was taken ill, and her
condition became alarming on March 12, 1908. On that date, at her
husband’s request, A. C. Brashear, his brother, delivered to the de-
fendant, to be transmitted over its lines, the following telegram:

“Holdenville, Oklahoma, March 12, 1908, 3 ocdlock p. m. To Mr. J. W. Bur-

ris, in care of R. C. West, Russellville, Ark. Come at once. Nora is at the
point of death. A. C. Brashear.”

R. C. West was a friend of the family, who lived and was engaged -
in business at Russellville, Ark. The telegram was correctly trans-
mitted to the city of St. Louis, Mo., through the several relay offices
of the defendant, where the destination of the message through mis-
take or negligence was changed from Russellville, Ark., to Russell-
ville, Ky., and the message was forwarded to the latter place, and never
received by the defendant. It was not within the state of Arkansas
in the course of its transmission. On March 14th the plaintiff was
notified over long-distance telephone of the serious illness of his
daughter, and he immediately left Russellville for Holdenville, Okl,,
arriving there on the morning of March 16th, and after the death of
his daughter, which occurred on the evening of March 15th. She was
1f)uried on the afternoon of the day of his arrival, and he attended the
funeral.

The petition contained the following allegations:

“Plaintiff, further complaining of defendant, alleges: That said message

50 delivered to the agent of the defendant at Holdenville, Okl, by A. C.
Brashear, and received by said agent, was, through the carelessness and neg-
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ligence of said agent, missent. * * * 'That, by reason of the negligence
and carelessness and wrongs herein alleged-and complained of, plaintiff was
deprived of the comfort, satisfaction, and pleasure of seeing and talking to
his daughter before her death, to his great mental anguish, grief, and suffer-
ing of mind and feelings”—for which he claimed damages in the sum of
$2,500. i

The court directed a verdict in favor of the plaintiff upon the ques-
tion of negligence, and submitted the question of the damages to be
allowed plaintiff to the jury. The instruction was as follows:

“For these reasons. the court felt it its duty, under the laws of this state,
to direct a verdict for the plaintiff. This leaves only one question to be de-
termined by you, gentlemen of the jury, and that is the question of what the
damages shall be.” :

The action is to recover damages for mental anguish alone; no
claim being made that there was any personal injury or pecuniary
loss. Prior to the case of So Relle v. Telegraph Company, 55 Tex.
-308, 40 Am. Rep. 805, decided in 1881, the authorities were uniform
to the effect that, in the absence of a statute, mental anguish alone,
unaccompanied by personal injury or pecuniary loss, did not consti-
tute a basis for the recovery of damages; but in that case a new doc-
trine in the law of damages was announced. It was there held by the
Supreme Court of Texas that the plaintiff might recover damages for
delay in delivering a telegram, though the injury sustained was solely
mental anguish. The So Relle Case was in part overruled in the case
of Railroad Company v.. Levy, 59 Tex. 563, 46 Am. Rep. 278, and
another case by the same title, 59 Tex. 542, 46 Am. Rep. 269; but in
a later case (Stuart v. Telegraph Company, 66 Tex. 580, 18 S. W. 351,
59 Am. Rep. 623), the cases of Railroad Company v. Levy were in
effect overruled, and the doctrine of the So Relle Case reinstated. So
that, while it cannot be said that the So Relle Case has been at all '
times consistently followed, yet we think it is true that since the case
of Stuart v. Telegraph Company, supra, by the decisions of the Su-
preme Court of that state, damages may be recovered in such a case.
Railway Company v. Wilson, 69 Tex. 739, 7 S. W. 653; Telegraph
Company v. Cooper, 71 Tex. 507, 9 S. W. 598, 1 L. R. A. 728, 10
Am. St. Rep. 772; Telegraph Company v. Broesche, 72 Tex. 654,
10 S. W. 734, 13 Am. St. Rep. 843; Telegraph Company v. Simpson,
73 Tex. 423, 11 S. W. 385. ’

The same view has been taken by the Supreme Courts of Indiana,
Alabama, Kentucky, Tennessee, and North Carolina; Wadsworth v.
Telegraph Company, 86 Tenn. 695, 8 S. W. 574, 6 Am. St. Rep. 864;
Reese v. Telegraph Company, 123 Ind. 294, 24 N. E. 163, 7 L. R. A.
583; Telegraph Company v. Henderson, 89 Ala. 510, 7 South. 419,
18 Am. St. Rep. 148; Thompson v. Telegraph Company, 106 N. C.
549, 11 S. E. 269; Chapman v. Telegraph Company, 90 Ky. 265, 13
S. W. 880. :

The Texas doctrine has not been generally followed, for various
reasons stated by the courts, among which are: (1) That it is a de-
parture from the sound and safe principles of the common law; (2)
that the difficulty of estimating a pecuniary compensation for mental
anguish is in itself a sufficient reason for adhering to the common-law
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rule preventing a recovery in such cases; (3) that the amount of liti-
gation which would grow out of the adoption of such a rule would be
intolerable; (4) that the measure of damages to be adopted would be
so indefinite and so indefinable as to subject the defendant in such
cases to the possibility of great oppression; and the difficulty of se-
curing evidence as to the mental suffering is stated in some of the
cases as another reason why mental anguish should not be made the
sole basis of an action.

The federal courts have uniformly refused to sanction the recovery
against a telegraph company for mental anguish caused by delay in
delivering a message, where that is the only ground of damage. Chase
v. Telegraph Company (C. C.) 44 Fed. 454,10 L. R. A. 464; Craw-
son v. Telegraph Company (C. C) 47 Fed. 544; Tyler v. Telegraph
Company (C. C.) 54 Fed. 634; Kessler v. Telegraph Company (C. C.)
55 Fed. 603; Gahan v, Telegraph Company (C. C.) 55 Fed. 443.

In the case of Telegraph Company v. Wood, 57 Fed: 474, 6 C. C.
A. 432, 21 L. R. A. 706, the court held that the question of the lia-
bility of the telegraph company for the failure to deliver a message
promptly is one of general law, as to which, in-the absence of statutory
provisions, the decisions of the state courts are not controlling in the
federal courts, and in that case, although the action originated in Tex-
as, the court refused to follow the Texas decisions. Without attempt-
ing a full review of the authorities following the rule announced by
the federal courts, we cite the following: Telegraph Co. v. Rogers,
68 Miss. 748, 9 South. 823, 13 L. R. A. 859, 24 Am. St. Rep..300;
Russell v. Telegraph Co., 3 Dak. 315, 19 N. W. 408; Connell v. Tele-
~ graph Co., 116 Mo. 34, 22 S. W. 345, 20 L. R. A. 172, 38 Am. St.
Rep. 575; Kester v. Telegraph Co., 8 Ohio Cir, Ct. R. 236; Summer-
field v. Telegraph Co., 87 Wis. 1, 57 N. W. 973, 41 Am. St. Rep. 17;
West v. Telegraph Company, 39 Kan. 93, 17 Pac. 807, ¥ Am. St. Rep.
530; Chapman v. Telegraph Co., 88 Ga. 763, 15 S. E. 901, 17 L. R.
A. 430, 30 Am. St. Rep. 183; Francis v. Telegraph Co., 58 Minn. 252,
59 N. W. 1078, 25 L. R. A. 406, 49 Am. St. Rep. 507; Peay v. West-
ern Union Telegraph Co., 64 Ark. 538, 43 S. W. 965, 39 L. R. A. 463.

We think the rule announced by the federal courts and by the courts
of last resort in the states just mentioned is in all respects sound, and
therefore that the plaintiff’s right to recover depends wholly upon the
statute of Arkansas. It is the rule in England, and has been held by
some of the courts in this country, that the addressee of a telegraphic
message cannot maintain an action against the company for delay in
delivering the message upon the ground that there was no privity of
contract between the addressee and the telegraph company, unless
where the company had some notice that the contract was made for his
benefit. Telegraph Company v. Wood, 57 Fed. 471, 6 C. C. A. 432, 21
L. R. A. 706, and Telegraph Company v. Henderson, 89 Ala. 510, 7
South. 419, 18 Am. St. Rep. 148, supra. But in most of the states it is
held that the person to whom a telegram is sent, where it is intended
for his benefit or information, has a right of action against the compa-
ny for negligent delay in its transmission and delivery. Telegraph Co.
v. Dubois, 128 Iil. 248, 21 N. E. 4, 15 Am. St. Rep. 109; Harkness v. °
Telegraph -Co., 73 Iowa, 190, 34 N. W. 811, 5 Am. St. Rep. 672;
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Elwood v. Telegraph Co., 45 N. Y. 549, 6 Am. Rep. 140; Telegfaph
Co. v. Dryburg, 35 Pa. 298, Y8 Am. Dec. 338; Aikin v. Telegraph
Co., 5 S. C. 358; Markel v. Telegraph Co., 19 Mo. App. 80; Tele-
graph Co. v. Wilson, 93 Ala. 32, 9 South. 414, 30 Am. St. Rep. 23;
Chapman v. Telegraph Co., 90 Ky. 265, 13 S. W. 880; Young v. Tél-
egraph Co., 107 N. C. 370, 11 S.’E. 1044, 9 L. R. A. 669, 22 Am. St.
Rep. 883. The reason generally assigned is that a telegraph company
is a public agency, and as such is bound to exercise ordinary care in
receiving, transmitting, and delivering messages, and is, therefore, re-
sponsible to any one injured by its negligence.

The action here is to recover damages for mental anguish because
of the negligence of the defendant in faiiing to deliver the telegram,
and it is therefore not an action upon contract, but in tort. The tort
which is the gist of the action is the negligence of the defendant in
failing to- perform a duty imposed upon it by law. Western Union
Telegraph Co. v. Dubois, 128 IlI. 248, 21 N."E. 4, 15 Am. St. Rep.
109; Shingleur v. Western Union Telegraph Co., 72 Miss. 1030, 18
_South. 425, 30 L. R. A. 444, 48.Am. St. Rep. 604; New York Print-
ing Telegraph Co. v. Dryburg, 35 Pa. 298, Y8 Am. Dec. 338; Herron
v. Western Union Telegraph Co., 90 Icwa, 19, 57 N. W. 696; West-
ern Union Telegraph Company v. Ford, 77 Ark. 536, 92 S. W. 528.
In the case last cited the court said: 4

“In fact, the right of an addressee to recover damages at all is not based
upon contract, as none existg” -

And while allowing a recovery in that case, because of the negli-
gence of the defendant in failing to deliver the message, it was put
upon the ground that the negligence occurred in the state of Arkansas;
~ but the court expressly declined to decide what the effect would be if
the negligence occurred in a state other than the state of Arkansas.

In the case of Western Union Telegraph Company v. Crenshaw, 123
S. W. 420, decided by the Supreme Court of Arkansas February 7,
1910, not yet officially reported, the_court said: -

“Under our statute there can be no recovery of damages for mental an-
guish unless there has been negligence ‘in receiving, transmitting or deliver-

ing the message.”’ The purpose of our statute was to allow recovery for men-
tal anguish only in such cases.” . ’

After expressing the view that no negligence had been established in
the case, the court further said;

“But if negligence was shown, then the negligence occurred in Missouri,
and no recovery could be had in Missouri for mental anguish alone. The con-
tract itself was not made in this state, nor in a place where there could be
4 recovery for mental anguish, unaccompanied by physical injury. The neg-
ligence, if any, which gave a cause of action under the statute for mental
anguish, did not occur in this state, or in any state where damages for men-
tal anguish alone could be recovered. We conclude, therefore, that in no pos-
sible view of the case was the appellee entitled to recover.” '

If the action s one in tort, and we think it is, the plaintiff’s right of
recovery is governed by the law of the state wherein the act of negli-
gence occurred. It is not charged in the complaint that the negligence
" of the defendant occurred in Arkansas, and we think the testimony
shows that the negligence occurred at St. Louis, in the state of Mis-
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souri, and this was evidently the view of the trial judge, for he in-
structed the jury that: .

“When it [referring to the message] reached St. Louis it seems to have
been directed to Russellville, Ky.;: at least the telegrapher who received it
there thought it was intended for Russellville, Ky., and thereupon he sent it
to Russellville, Ky., and, of course, found no one there by the name of the
addressee.” -

It is conceded that under the laws of Missouri, where the negligence
occurred, there can be no recovery for mental anguish alone, unac-
companied by personal injury or pecuniary loss. This being true, the
plaintiff is not entitled to damages by reason of the negligence of -the
defendant occurring in that state.

The view we have taken of this case renders it unnecessary to dis-
cuss the other questions suggested by counsel in their briefs.

The judgment is reversed, with instructions to grant a new trial.

PIKE et al. v. CINCINNATI REALTY CO.
(Circuit Court of Appeals, Sixth Circuit. May 3, 1910.)
, No. 2,002.

1. LANDLORD AND TENANT (§ 156*)—CONSTRUCTION OF LEASE FOoR LONG 'TERM
—DESTRUCTION OF BUILDINGS! BY FIRE—REBUILDING—PROCEEDS OF IN-
SURANCE—*'IN THE SAME CONDITION.'’

Improved city real estate left in trust by a will was leased for 99 years
by authority from the court; the lease providing that the lessee should
maintain the property in good condition and repair, that he should net
remove nor destroy the improvements, that if he should cause improve-
ments, repairs, or changes to be made he should “replace old improve-

" ments by new ones of equal value and fully as substantial,” and that he
should maintain insurance on the property, payable to the trustee of the
estate, “for the use and benefit” of the beneficiaries under the will. It
further provided that, should there be a partial or total loss of the build-
ings and improvements, the insurance money collected therefrom should
“be applied and expended to replace said improvements upon said prop-
erty in the same condition as before said damage occurred.” Held, that
such provisions were intended principally to afford security tor the rent
and the restoration of the property in unimpaired condition at the end of
the term, and should be construed together with that purpose in view;
that the provision that the insurance money should be used to replace the
improvements “in the same condition” as before did not require the les-
see, after the buildings had been destroyed by fire, to rebuild them in the
same form as the old, but that his obligation was only to replace them
with new ones “of equal value and fully as substantial,” for which pur-
pose he was entitled to the insurance money; nor did such provisions
warrant the trustee, after collecting the insurance, and when the lessee
was proceeding to build a large hotel on the property of four or five
times the value of the old buildings, in refusing to pay over the insurance
money on the ground that the beneficiaries did not approve of the build-
ing. .

[Ed. Note.—For other cases, see Landlord and Tenant, Cent. Dig. § 567;
Dec. Dig, § 156.*] .

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
179 P —7 . .
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2. LANDLORD AND TENANT (§ 156*)—CONSTRGCTION OF LEASE FOR Lonxg TERM
—REBUILDING AFTER FIRE.

Neither the fact that the estate owned a ‘hotel in the vicinity with
which the new one would come into competition, nor. the fact that the
new hotel also covered a lot not owned by the lessor estate, was a ground
for the withholding of the insurance money by the trustee, in the ab-
sence of any such condition in the lease; it being shown that the part
of the building on the leased property largely exceeded in value the old
buildings, and that, if necessary at the end of the term, it could be sep-
arated from the remainder and made into a completed building at com-
paratively small expense.

[Ed. Note—For other cases, see Landlord and Tenant, Cent. Dig. §
567; Dec. Dig. § 156.%] .

3. TrusTs (§ 315*)—COMPENSATION OF TRUSTEE—PAYMENT FROM FUND.

The practice of compensating a trustee out of a fund for his services
in the care of it has no application to a case where he is simply sub-
serving the interest of one party in a contest for possession of the fund.

. [Ed. Note.—For other cases, see Trusts, Cent. Dig. §§ 433, 440; Dec.
Dig. § 315.%]

Appeal from the Circuit Court of the United States for the Western
Division of the Southern District of Ohio.

Suit in equity by the Cincinnati Realty Company against Ellen M.
Pike, executrix and trustee, and others. Decree for complainant, and
defendants appeal. Modified and affirmed.

F. B. James and John McMahon, for appellants.
F. O. Suire and Drausin Wulsin, for appellee.

Before SEVERENS, WARRINGTON; and KNAPPEN, Circuit
Judges. ,

SEVERENS, Circuit Judge. The bill in this case was filed to ob-
tain a decree requiring the appellant to turn over a fund which had
come to his possession from insurance companies on account of the
loss by fire of buildings situated on premises in Cincinnati, leased un-
der and by the authority of a decretal order of the court of common
pleas for 99 years, with a privilege of renewal and an option to pur-
chase, by Albert C. Barney as the representative of certain beneficiaries
of the will of Samuel N. Pike, deceased, to Powel Crosley, whose title
has since been acquired by the Cincinnati Realty Company, the com-
plainant in the suit. The right of the respective parties to this fund
depends upon the due construction of various clauses in a paragraph
of the lease which are here set forth:

“And the said lessee, for himself, his heirs and assigns, further covenants
and agrees with the said Albert C. Barney, for and on behalf of the parties
aforesaid, that he will at all times keep said property sound, tight, and thor-
ough good repair; that he will not remove or destroy the improvements now
on said property; and that if he shall cause improvements, repairs, or chan-
ges to be made upon said property, he will at all times replace old improve-
ments by new ones of equal value and fully as substantial; and, further,
that said lessee, on behalf of himself, his heirs and assigns, further agrees
that he will at all times during the continuance of this lease keep said im-
provements, or the buildings thereon, and the rents thereof, insured in good
and solvent insurance companies for not less than one hundred and sixty-five
thousand dollars, to be made payable to said Ellen M. Pike, trustee, or to her
successors in said trust, for the use and berefit of the parties entitled to the

sFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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same under the will of said Samuel N. Pike, deceased. It is further cove-
nanted and agreed that should any partial or total loss of buildings or im-
. provements occur and insurance money be collected therefrom, that said in-
surance money shall be applied and expended to replace said improvements
upon said property in the same condition as before said damage occurred.”

Other parts of the lease, and the circumstances leading up to and
attending the making of it, which are supposed by counsel to aid in
the construction of the stipulations contained in the paragraph above
quoted, are to be referred to. As we have said, the lease was made
under a decree of the court of common pleas. ‘But we attach no par-
ticular importance to that fact in the construction of the lease. The
authority to make it is not questioned, and, when made, we think it is
subject to the ordinary rules of interpretation. During the pendency
of the lease, the buildings on the premises were insured in the sum of
$165,000 by the lessee, and the loss made payable to Ellen M. Pike,
who was then trustee of the estate. Later on they were almost totally
destroyed by fire and the losses were collected by her. Before she had
completely collected the losses, the Cincinnati Realty Company, hav-
ing obtained an assignment of the lease, was preparing to build, in the
place of the buildings which had been destroyed, the large building
now known as the “Sinton Hotel,” the cost and value 6f which was
many times greater than the value of the buildings which had been
destroyed. Mrs. Pike, the trustee, after having devoted a small part
to the repairing of a partly burned building on the leased property, re-
fused to pay over the remaining bulk of the insurance money on de-

~ mand by the Realty Company upon the ground that she and the bene-

" ficiaries, of whom she was one, did not agree to the structure which
the Realty Company was preparing to build; and they have since
maintained that attitude. If this position of the trustee is defensible,
he might hold on to this money indefinitely unless the lessee should
erect other buildings or should reconstruct the hotel in such form as
would conform to the views of the lessors.

In support of the position taken by the trustee, his counsel point to,
and chiefly rely upon, the final stipulation in the foregoing paragraph,
wherein it is provided that, if any insurance money should be collected,
it ““shall be applied to replace said improvements upon said property in
the same condition as before said damage occurred”; and they say
that “the same condition” means the same forms of buildings and
structures as before the fire. We do not so interpret this language. It
seems to us to refer to the state, quality, or predicament of the build-
ings, etc., rather than to the structures themselves. This construction

*harmonizes with the other stipulations in the contract, while the other
can only with difficulty be reconciled with them: In the first place, it
is stipulated that the improvements on the premises should be kept in
“thorough good repair”’; then that the lessee shall not remove or de-
stroy the improvements then on said property. This concerns his own
acts. Next, apprehending that destruction from other causes than the
lessee’s own act might occur, as from fire, it is provided “that if he
shall cause improvements, repairs, or changes to be made upon said
property, he will at all times replace old improvements by new ones of
equal value and fully as substantial” as the old. There 1s fair ground
for believing that this last stipulation was intended to cover all kinds
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of improvements and changes, whether resulting from his own acts or
other causes, and that to the extent of his own destroying or removing
it was intended to be compensatory for any disregard of that stipula-
tion by the lessee. But we do not need to decide that question, for in
this case the destruction of the old buildings was caused by accident,
and not by the voluntary act of the lessee. Then comes the stipulation
to keep up the insurance, with provision that, in case of loss, it should
be paid to the trustee for the use of the beneficiaries under the will.
And then is the stipulation as to how the money shall be used as above
stated.

Now, without going - further, we think it clear that the main ob-
ject of these stipulations concerning demolitions, repairs, and recon-
structions was to maintain constantly the security for rent and the
restoration of the property in an unimpaired condition at the end of
the lease. They were dealing with the security of values. A stipula-
tion that this insurance money should only be used to replace the old
by the same kind of buildings would be inconsistent with the dominat-
ing provision that, if the. lessee should replace old improvements by
new, the latter should be of equal value and fully as substantial as
the old. And the rule in such conditions is that all parts of the instru-
ment shall be so read as to harmonize with each other, This stipulation
about the use of the insurance money seems simply in aid of the main
stipulation about reconstruction, and had the same object. Making the
loss payable to the trustee and usable for the purpose stated was a de-
vice to prevent its going to the lessee, who might otherwise use it as
his own, without restriction, His agréement to use it for the purpose
specified gave the lessor the security of that obligation. It was not
intended that the lessors for whom the lease was made should them-
selves expend the insurance money in the construction of new improve-
ments. That duty was devolved upon the lessee, and was an implied
covenant on his part that he would expend the money in “replacing”
the new improvements for the old in as good a condition as they were
before the fire. In the natural order of the things to be done, the
trustee for the lessors would pay the insurance money over to the
lessee. The latter could not perform his covenant until that was done,
nor would he be charged with any duty in that regard until the lessors
had performed their precedent obligation. Neale v. Radcliff, 15 Q.
B. 916; Hunt v. Bishop, 8 Exch. 675 It was said by Redfield, J., in
Day v. Essex County Bank, 13 Vt. 97: :

“Where the parties are to perform concurrent acts, and the plaintiff’s act
forms the basis or consideration for defendant’s act, the defendant may al-

ways excuse himself from performance by relying upon the failure of the
plaintiff,”

They had no right to withhold the money upon an apprehension that
the lessee would violate his covenant by misappropriating it. If he
should do that, or threaten to do it, they would have their remedy upon
the covenant. Gorton v. Smart, 1 Sim. & St: 35. The default would
be in not performing what possibly might be a condition subsequent.
According to the old law, it might give ground for forfeiting the
lease, if not condoned by the lessor. But the lessor might choose not
to claim a forfeiture, and to go on with the execution of the lease, and
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treat the default as simply a violation of a collateral covenant of the
lessee. That this would be the legal result in such circumstances is
shown by several decisions of this court. In re Pennewell, 119 Fed.
139, 55 C. C. A. 571; Union Stockyards Co. v. Nashville Packmg Co,,
140 Fed. 701, 72 C. C. A. 195; Quinlan v. Green Co., 157 Fed. 33, 40,
84 C. C.A. 537 19L. R A (\I S.) 849. We are not to be understood
as admitting that this covenant of the lessee is of the dignity of a con-
dition, either precedent or subsequent. We think it was neither, and
gave no ground to the lessors for haltmg in the performance of their
own stipulations.

The two principal reasons which the trustee assigns for construing
the stipulation in question to require the lessee to. Testore the ‘effigies
of the old structures are these: First, that it would be natural to sup-
pose that the Pike family would wish to preserve some memorial of
the family and of their own associations with the property. If upon
this suggestion we turn to the record, we find that not only in the lease,
but in the course of the transaction on which it was made, no mention
" of the solicitude of the family in this behalf was made. The first sug-
gestion that was made of it was when it was stated in the answer.
That was too long after the making of the lease to be of value in inter-
pretmg it. Nor can we think that the lessors gave thought to this mat-
ter. ‘T'he buildings on the premises had been built at an earlier day.
They had been occupied for miscellaneous purposes, ranging from that
of a hall sometimes fitted up for theatrical purposes, and sometimes
for a merchants’ exchange, at others for various public or social gath-
erings. The smaller rooms were used for miscellaneous purposes, as
for restaurants, lodging rooms, kitchens, and other like uses. The
buildings were respectable in appearance, and answered fairly well the
current requirements in respect of their stability and their uses; but
they were gettmg dilapidated and already in need of repair. The
premises were in the heart of a large and growing city. Already in
the near vicinity a larger and more massive style of buildings was be--
ing projected. It is incredible, without more evidence to go upon,
that these parties intended or wished that for 100 years this spot should
remain stationary, in order to furnish to the public the semblance of a
family memorial. We can attribute no weight whatever to the sug-
gestion.

The other reason, also stated for the first time in the answer, is
that the Pike estate was then the owner of the “Burnet House,” a hotel
standing in the vicinity, and that it'is not to be supposed that the lessors
would grant a lease under which a rival hotel could be built and oper-
ated. But the way to effect the exclusion of such buildings was to use
in the lease appropriate language to express the purpose, and not to
rely on inferences which an astute interpreter might construct from
doubtful language. Such a matter would be of considerable financial
importance ; and even if it were proven that the siibject was consid-
ered by the parties at the time there would be serious difficulty in the,
way of importing such a limitation into the contract, which makes no
mention of it. But, as we are not convinced that the parties had in
mind a purpose to effect such a restriction, -we will not inquire into
the consequences which might ensue upon the other alternative. In
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fine, there is nothing in either of the suggested reasons which ought to
influence the court in forming its judgment upon the proper construc-
tion of the terms of this lease. No other reasons of more consequence
and leading to a different conclusion from that which we reach, have
been presented. Judge Thompson, in the court below, in a succinct
and, as we.think, sound opinion, disposed of the case upon a like inter-
pretation of the stipulations of the lease.

_Another ‘question arising upon the manner of construction of the
Sinton Hotel is préssed by the defendants for the purpose of showing
that the complainant is not observing its duty of keeping the property
intact and free from entanglement with, or subservient to, adjacent
property. To make the matter clearer, we will state some of the facts

~on which defendants’ objection is résted. The Pike property, which
" was the subject of the lease, while it had a northern frontage of 170
feet on Fourth street, one of the principal streets of the city, did not
extend to the nearest streets to the east or west of it. Between Vine
street on the west and the west side of the leased property there was
another lot, some 29 feet and 4 inches wide, fronting also on Fourth
street and located in the northwest corner of the square. This lot is
called in the record the “Seasongood Lot.” The fee simple was in oth-
er parties. But the Cincinnati Realty Company had acquired 99-year
leases of-it, paying rent to the owners. The Sinton Hotel extends over
not merely the Pike property, but also the Seasongood lot, and there
is therefore a frontage on both Fourth and Vine streets, There is
nothing in the construction of the hotel to show or create any line of
demarcation between the two properties. The defendants say that if
their property should come back to them they might be obliged to pay
the rent due for the Seasongood lot in order to enjoy their own prop-
erty, and it might be a rent which they would not wish to pay. But
if, as we think, the lessors were looking to the maintenance of value in
their securities, rather than the forms of structures, their interests have
been greatly improved. To begin with, the testimony shows that the
Sinton Hotel, which is a massive building 10 stories high, cost and is
of a value four or five times greater than that of the buildings stand-
ing on the property at the date of their lease. -And it also shows that,
if trouble should ever arise with the owners of the Seasongood lot, the
hotel could be divided on the line, and a complete hotel could be fin-
ished up on the Pike property. The cost of making the change is
shown to be not large, at least not so large as to compare with the im-
provement in value which the hotel standing on the Pike property
would contribute to the value of the lessee’s covenants in the lease.
We think there is nothing of which the defendants can complain.
More has been poured into their lap than was promised. Nor do we
think that the violation, if this be a violation, of the obligation to keep
the premises in good condition, furnishes any legal ground for the re-
fusal of the defendants to pay over the insurance money; the latter
covenant being first to be performed, as we have already pointed out.
Another matter remains to be considered. The defendants claim
that before the insurance money is paid over there should be deducted
and retained, either by the court below or by the probate court on leave
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given by the court, certain charges which, as they are enumerated in
appellants’ brief, stand as follows:

“(a) To Jones & James for the following services: Balance service collect-
ing said insurance money, not to exceed $ ; advice given Ellen M. Pike,
administrator and trustee as aforesaid, as to said insurance money from
time of fire to time of her death, not to exceed $———; advice given Rankin
D. Jones, administrator and trustee as aforesaid, from Ellen M. Pike's death
to the 1st day of June, 1909, not to exceed $———.

“(b) To the estate of Ellen M. Pike, deceased, for services during her life-
time in the matter of care of said insurance money, not to exceed $——.

“(c) 'To Rankin D. Jones, as administrator and trustee as aforesaid, for the
care and disbursing said insurance money as in this decree provided, not to
-exceed $ .

“(d) To costs and expenses incurred by said Ellen M. Pike, as administra-
trix and trustee as aforesaid, as to collecting said insurance and as to said
premises after the fire, $———"

We think the court below might properly allow to the trustee the
necessary costs and expenses incurred in collecting the insurance mon-
ey. But nothing should be allowed as against the complainant for any

" services or expenses rendered or incurred since that time. The trus-
tee has not been acting as a trustee for the complainant, but has been in
the service of the beneficiaries of the estate, and should look to them
for his compensation. The complainant was entitled to receive what
the trustee received, and it would be plainly inequitable that it should
.contribute to the expenses of a contest set up against it or incurred in
consequence thereof. The practice of compensating the trustee out of
the fund for his services in the care of it has no application to a case
where the trustee is simply subserving the interest of one of the parties
in a contest for the possession of the fund. In this case the trustee
-identified himself with the beneficiaries when he refused to turn over
‘the money after collecting it. .

The decree should be modified by an allowance to the trustee of the
.cost and expenses necessarily incurred in recovering the insurance
money, if not already allowed and compensated for in the decree ap-
-pealed from, and thereupon the said decree should be affirmed. It is
:50 ordered.

TWEEDIE TRADING CO. v. WESTERN ASSUR. CO. OF TORONTO.
SAME v. HIGGINS et al.
(Circuit Court of Appeals, Second Circuit. April 18, 1910.)
Nos. 179, 180.

1. INSURANCE (§ 138%)—MARINE INSURANCE—CONSTRUCTION OF POLICY,
Certificates insuring freight, issued under running policies, are not in-
valid because the policies are upon cargo; but the policies, for the pur-
pose of such certificates, must be read with the substitution of freight for
goods and merchandise.

[Ed. Note—For other cases, see Insurance, Cent. Dig. § 246; Dec. Dig.
§ 138.7]

“#Fo1 other cases see same topic & § NUMBER in Dec. & Am. Digs. 1307 to date, & Rep’r Indexes
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2. INSURANCE (§ 115*)—MARINE INSURANCE—IREIGHT—INSURABLE INTEREST.
The chartered owner of a steamship, which subchartered it for a voy-
age for a lump sum, one half to be paid in advance and the other half by

the bill of lading freight, has an insurable interest.in such freight.

[Ed. Note—For other cases, see Insurance, Cent. Dig. §§ 154-157; Dec.
Dig. § 115.*]

3. INSURANCE (§ 415*)—MARINE INSURANCE—FREIGHT—SEAWORTHINESS OF
VESSEL. ) .

Under a charter of a vessel to carry a cargo of live stock, the fodder to
be provided by the charterer, the fodder was an appurtenance of the cargo,
and not of the vessel; and the fact that it was not of proper kind, by rea-
son of which there was an excessive mortality among the animals on the
voyage, did not render the ship unseaworthy for the voyage, nor affect the
right of the owner to recover on policies insuring the freight, including the
risk of mortality. .

[Ed. Note.—For other cases, see Insurance, Cent. Dig. § 1111; Dec. Dig.
§ 415.%]

4. INSURANCE (§ 489%)—MARINE INSURANCE—EXTENT OF LOSS—EXPENDITURES
UNDER SUE AND LABOR CLAUSE. .

Under the sue and labor clause of marine policies insuring freight on
a cargo of live stock, where, because of the refusal of the cattlemen ship-
ped to work, the ship was compelled to deviate from her voyage to pro-
cure others, the insurers are liable in the first instance for the expenses
incurred in such deviation, being subrogated to the right of the insured to
recover contribution in’ general average. .

[Ed. Note.—For other cases, see Insurance, Dec. Dig. § 489.*]

Appeals from the District Court of the United States for the South-
ern District of New York.

Suits in admiralty by the Tweedie Trading Company against the
Western Assurance Company of Toronto and against A. Foster Hig-
gins and others. Decrees for libelant (168 Fed. 962), and respond-
ents appeal. Affirmed. . '

Wing, Putnam & Burlingham (Charles C. Burlingham and L. Ever-
ett, of counsel), for appellants.
Ralph J. M. Bullowa (F. M. Brown, of counsel), for appellee.

" Before LACOMBE, COXE, and WARD), Circuit Judges.

WARD, Circuit Judge. July 8, 1904, the libelant, described as the
time chartered owner of the steamer Nordkyn, subchartered her
carrying capacity to James Graham for a cargo of live stock and
general merchandise from New Orleans to Cape Town, South Africa.
The charter to the libelant is not in evidence; but we shall assume,
from the description of the libelant in the subcharter as time chartered
owner, that it was owner pro hac vice. The libelant claims to recover
the bill of lading freight per head on animals which died during the
voyage, amounting to some $3,000, and also expenses incurred under
the sue and labor clause, amounting to some $2,000.

The material articles of the charter party are as follows:

“4. Also that the total amount of freight payable by the parties of the sec-
und part is to be a lump sum of £4,250 Br. Stg. in full of all primage, port
charges, dues, pilotage, ete., at both ports of loading and discharging. One half

of this total amount of freight say £2,125 Br. Stg. to be prepaid by the parties
of the second part at New Orleans, on signing of Bills of Lading by the Mas-

. *For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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ter. The remaining one half, say £2,125 Br. Stg. to be paid on delivery of the
live stock, etc., at Cape Town, S. A. Bills of Lading to give ship lien on live
stock, ete., for the balance of freight due this balance to be insured at char-
terer's expense for ships benefit against all risk including mortality. Insur-
ance certificate to be turned over to the Tweedie Trading Co. as soon as re-
ceived by Jas. Graham and Jas. Grabam to notify the Tweedie Trading Co.
before sailing of where insurance effected and conditions.”

“7, Also that the Captain shall sign Bills of Lading as and when presented
without reference or prejudice to this charter party, any difference in freight
to be settled at port of loading before sailing, if in charterers favor, by Cap-
tain’s draft payable five days after arrival at Cape Town, if in steamers favor,.
in cash at New Orleans less the insurance.”

“9. Also that charterers to supply live stock fittings, furnish cattlemen, feed
and fodder for the live stock at their own expense and to load and discharge
the ship free of charge. )

“10. Also that the ship is to pay for vitualing the cattlemen, furnishing’
them with ordinary cattlemen’s food and returning them to a United States
port via port or ports.”

Upon shipment of the cargo at New Orleans, Graham prepaid one-
half of the freight, £2,125, and the master signed bills of lading call-
ing for freight payable at a fixed rate on each animal delivered at
Cape Town, aggregating £2,125.6.10. Freight on each animal dying
during .the voyage would, of course, be lost. To cover this contin-
gency, Graham took out certificates of insurance under running poli-
cies of the defendants, the Western Assurance Company of Toronto
and the United States Lloyds, for the precise amount of the bill of
lading freight on each head of live stock, against, among other risks, -
the risk of mortality; every animal being a separate subject of in-
surance. : . .

Two of the running policies under which the certificates were issued
were upon cargo, but we think this discrepancy presents no real diffi-
culty. The subject of insurance under the certificates being freight,
the running policies must be read with the substitution of freight for
goods and merchandise. Many of counsel’s contentions, arising from
the use of printed forms not consistent with the real agreements of
the charter, may be disposed of in a similar manner. The certificates,
though payable to the order of Graham, provide that they are ‘to be

. treated “as if the property was covered by a special policy direct to
the holder of this certificate.” .

The libelant sues as thé holder, and we have no doubt that the ar-
rangement between it and Graham was that it was to be paid the bal-
ance of the charter hire by the bill of lading freight per head on
animals delivered, and to be protected against loss of freight result-
ing from death of animals by the insurance which Graham took out.
The libelant’s insurable interest is perfectly clear, and that is all it
need prove.

Even admitting the foregoing, the respondents still contend that
the libelant cannot recover because the extraordinary mortality was
due (and we shall assume this to be so) to the shipper’s failure to
supply enough bran or oats along with the natural or prairie grass hay
to make the fodder digestible by the live stock, and that this amounted
to unseaworthiness of the vessel. Assuming the mortality to have been
caused as stated, the conclusion depends upon whether the fodder is
to be regarded as an appurtenance of the vessel or of the cargo. If
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of the vessel, the libelant cannot recover because of the implied war-
ranty by all interests insured on the voyage of the seaworthiness of
the vessel. Sleigh v. Tyser, L. R. [1900] 2 Q. B. D. 333. But there
is no such implied warranty of the fitness of the cargo. As the li-
belant had nothing whatever to do with the fodder, we do not think
its insurance on freight is affected by the character of the fodder,
even if of an improper kind, or, as alleged in this case, of insufficient
variety. Consequently the libelant is entitled to recover for the bill
of lading freight lost on the live stock which was not delivered.

This brings us to the claim under the sue and labor clause. Some
of the cattlemen supplied by the shipper having refused to work on
account of the fare furnished them, the master deviated to Barbados
to discharge these men and secure others in their place. We cannot
say he was not justified in doing so. This cost the libelant:

7 days 18 hours, at £750 per calendar month, equal....c..c.ccevve... $ 924 71
Coal consumed during that time............... i, 764 88
BExtra victualing of cattlemen. ........ceivevevivnenerneenunennes 84 00
Laurie & Co. bill ... iieiiniiininiiiieiieiinrrisenenacnsenennes 257 48

Total (Int. from Sept. 1, 1904) . . ..o ittiiitiirresedvoneses. $2,031 07

These expenses were incurred solely to prevent the mortality of the
live stock, and incidentally the loss of the freight which was insured.
It was a direct loss, recoverable under the policies from the under-
writers in the first instance. The Pomeranian, Prob. Div. [1895] 349.
Evidently the deviation was even more for the benefit of the owners
and insurers of the cattle, but upon payment the underwriters on
freight would have been subrogated to the right of the insured to
recover cortribution in general average (The St. Paul [D. C.] 100
Fed. 304), and this could have been adjusted between the two interests
of freight and cargo only.

As the underwriters upon the cattle were the same as the under-
writers on the freight, no inconvenience arises' from the circumstance
that the master did not take steps to secure average bonds and to have
a general average adjustment made at the port of destination.

The District Judge found that the shippers had exercised unusual
care to provide fodder, proper in kind and variety, and held that the
underwriters would be liable, even if it had proved not to be so. Al-
though we have not deemed it necessary to go into the subject, we
agree with his conclusion in respect to both fact and law.

Decree affirmed, with interest and costs.
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THE F. A. KILBURN.
(Circuit Court of Appeals, Ninth Circuit. May 9, 1910)
No. 1,792,

1. MARITIME LIENS (§ 24%)-—STATUTORY LIEN FOR REPAIRS—REPAIRS Mapr IN
HoME PORT—NECESSITY OF CONTRACT.

The presumption that attends the making. of repairs or furnishing of
supplies to a vessel in a foreign port will not arise to support a lien for
repairs in her home port, given only by the local law; but proof of an
understanding, express or implied, that they were furnished on the cred-
it of the vessel, is essential. i

{Ed. Note.—For other cases, see Maritime Liens, Cent. Dig. § 30; Dec.
Dig. § 24.%]

2. MARITIME LIENS (§ 29%*)—STATUTORY LIEN FOR REPAIRS—AUTHORITY OF
AGENT TO REPRESENT OWNER.

During more than 3 years and on some 30 occasions libelant had made
repairs on a steamer in her home port at the request of the chief en-
gineer, in each case on the credit of the vessel and charging the vessel
and owner, and in each case it received its pay. "The owner chartered the
vessel by a time charter, requiring the charterer to keep her in repair
and return her free from liens. He reserved the right to retain the chiet
engineer, and directed him to see that the charterer kept the vessel in
repair. Being in need of repairs, by authority of the charterer the en-
.gineer ordered the same from libelant, which furnished them, charging
vessel and owner as usual, and having no knowledge of the charter.
Held, that the engineer had ostensible authority from the owner to order
such repairs, and that libelant was entitled to a lien on the vessel there-
for, under a local statute giving a lien for repairs made under contract
with the owner. :

[Ed. Note.—For other cases, see Maritime Liens, Cent. Dig. § 48; Dec.
Dig. § 29.*]

Appeal from the District Court of the United States for the North-
ern District of California.
. Suit in admiralty by the Moore & Scott Iron Works against the
steamer F. A. Kilburn.” Decree for libelant, and ¢laimant, the Maritime
Investment Company, appeals. Affirmed.

Samuel Rosenheim and Bernard Silverstein, for appellants,
Ira 8. Lillick, for appellee.

Before GILBERT, ROSS, and MORROW, Circuit Judges.

ROSS, Circuit Judge. The libel in this case was brought to enforce
an alleged lien upon the steamer F. A. Kilburn for repairs to her
machinery and supplies furnished her while in her home port of San
Francisco, upon the order of the chief engineer of the steamer, to the
aggregate value of $1,429.44—such a lien being given by the local
law. Code Civ. Proc. Cal. § 813. The presumption that attends the
making and furnishing of such supplies to a ship in a foreign port
upon the order of her master is not sufficient to establish a valid lien
on a vessel in her home port given only by virtue of the local law. In
the latter case, proof that the supplies were furnished on the credit of
the ship is essential to the validity of the lien (Alaska & P. S. S. Co.
v. C. W. Chamberlin & Co., 116 Fed. 600, 5¢ C. C. A. 56), and proof,

eFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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either express or implied, that both parties to the transaction so under- -
stood. In the case just cited this court said:

“It is not necessary, it is true, that the common intent so to bind the vessel
be expressed in words, or in the form of an agreement. Tt may be established
by proof of circumstances from which the common intent may be deduced; .
but in all cases it is essential that the evidence shall show a purpose upon
the part of the seller to sell upon the credit of the vessel and upon the part
of the purchaser to pledge the vessel. In short, there can be no lien unless:
it was in the contemplation of both parties to the transaction, evidenced ei-
ther by express words to that effect or by circumstances of such a nature as:
to justify the inference.”

- The libel in the present case alleged that the repairs were made and
supplies furnished the steamer in question upon the credit of the vessel
and at the request of her chief engineer and agent of the owner. The
judgment appealed from rests upon that alleged authority and was
given upon that theory. The question in the case is whether there is
sufficient evidence.to support it. The case shows that Marshall A.
-Frank was the owner of the steamer at the time the repairs were made
and supplies furnished, and had been such owner for a considerable
period, although the precise date when. he became such does not ap-
pear. It appears that on the 22d of June, 1907, Frank chartered the
vessel for eight months to the Crescent Wharf & Warehouse Company,,
a corporation having its principal place of business at Los Angeles,
to be operated in the waters between San Francisco and San Diego,.
with the option on the part of the charterer to purchase the ship at
any time during that period upon certain terms, among them that Frank
should have the privilege of appointing the chief engineer of the
steamer and that the master should be “mutually satisfactory” to both-
parties—the charterer, however, to pay the wages of both master and'
-chief engineer. The charter party contained these further: provisions:
The steamer to be delivered to the charterer in good order and condi-
tion, with all its then furniture and equipment, and at the expiration
of the charter should be delivered back to the owner, in the same good.
order and condition, ordjnary wear and tear excepted, and—

“(7) The party of the second part shall pay all costs of operating and main-
taining the said steamer (except as hereinafter provided, which exception is-
not applicable to tlie present case), and upon the expiration of this charter the-
said steamer shall be delivered back to the party of the first part (owner) free-
of all liens and incumbrances.”

The evidence shows that the Independent Steamship Company oper-
ated the F. A. Kilburn, as well as other ships chartered as well as.
owned by the Crescent Wharf & Warehouse Company; that one Wal-
ton was the agent of the company at San Francisco, one Mott at San
Pedro, and C. F. Lehman was the president and manager of the two-
companies. John T. Flynn was the chief engineer of the steamer at
the time it was chartered, and had been such during all the time of’
Frank’s ownership, and for a considerable period. before. He con-
tinued such chief engineer until subsequent to the transactions here in’
question. The principal part of the repairs and supplies for which this
libel was brought grew out of the breaking of the winches of the ship..
.Flynn testified, among other things, as follows:

“In this particular case the winches were broken down by being overloaded.
The capacity of the winches was two tons apiece. They took a launch aboard
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that weighed nine tons, and they broke the winch down. It was within an
hour of sailing time. Mr. Walton, the agent of the Independent Steamship
-Company, asked me if I could do anything with those winches. I said it would
take all night to get them ready. He said there would be a man come aboard
.at San Pedro to fix them, and on the arrival of the vessel in San Pedro Mr.
Mills, the bookkeeper—on the arrival of the ship at Sap Pedro, Mr. Miils, the
‘bookkeeper, and a machinist, came aboard, the man who does Mr. Lehman’s
work. He said it was impossible to do it at San Pedro. I told him that we
could get the freight out with one winch. On the arrival in San Francisco,
1 immediately went to the office and told Mr. Walton what Mr. Mills and the
machinist had said at San Pedro. He told us to have the work done as quick
as we could, and, as we did not want to delay the vessel, I telephoned to Mr.
-Caroll (oue of the libelant’s employés) and he came down. He said he would -
have to take the winch to the shop. The order was to get it done as quickly
“as possible. They worked night and day, and they had it ready in three days.
“The next trip they took the other off. When we went on that run, the vessel
‘was making a four or five days schedule, and they cut it down—"

The evidence contained in the record leaves no room for doubt that
the appellee performed the work and furnished the supplies charged
for, and we think it sustains also the findings of the trial court that the
charges therefor were reasonable. The evidence is without conflict to
the effect that the appellee did the work and furnished the supplies
-upon the credit of the vessel, as it had been doing upon the order of
‘the same chief engineer during the then 314 years which he had oc-
.cupied that position, and during which the appellee had from time to
‘time done about 30 jobs upon the vessel, some of which .were performed
-during Frank’s ownership and some previous'to his acquiring the vessel
—the charges therefor in the books of the appellee always being made
.against the vessel and owner. It is true that the evidence is also with-
.out conflict to the effect that Frank, whose home was in San Francisco,
did not know of the repairs and supplies in question, and was never told
-of them by either the appellee or Flynn, and that the appellee never
made any inquiry as to who the owner of the ship was. It is undis-
puted, however, that during all of the time Flynn was chief engineer
upon the vessel, whenever repairs thereon were needed, he ordered
them made by the appellee, which the appellee did upon the credit of
the vessel, always charging the same to the vessel and owner, all of
which charges previous to those here in question were paid, and that
not only did the owner, Frank, in executing the charter above referred
to, reserve the right to retain Flynn as the chief engineer, but ILeh-
‘man’s testimony is to the effect that Frank wanted Flynn so employed
“‘to keep the vessel in good condition,” and Frank himself testified:

“When I chartered the steamer to the Crescent Wharf & Warehouse Con-
pany, I went down to the steamer, and told Mr. Flynn I had chartered it to
the Crescent Wharf & Warehouse Company, and that under the charter they
were to make all repairs, and keep the steamer in the same condition she was
in on the day I turned her over, and that he was to see that they did that.
If he needed anything, he was-to-go to them, and see he got whatever she
"needed, and, if they did not do the work, to let me know. The same instruc-
tions tvere given to the captain.” .

In view of the facts and circumstances referred to, we think the
court below was right in holding that Flynn, the chief engineer of the
steamer, had ostensible authority from the owner to order the repairs
and the supplies mentioned in the libel.

The judgment is affirmed.
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WONG HEUNG v. ELLIOTT, U. S. Marshal.
(Circuit Court of Appeals, Ninth Circuit. May 9, 1910.) :
No. 1,791, '

1, HaBeEAs Corprus (§ 113%*)—REVIEW—FINDINGS OF FACT. .

On appeal in a habeas corpus case for the discharge of a Chinese per-
son held for deportation, the findings of the lower court are not conclu-
sive, and all questions of fact on the evidence are-open to consideration
by the appellate court; but such findings should not be set aside. unless
the evidence in the record is such as-to convince the court that they are
erroneous. )

[Ed. Note.—For other cases, see Habeas Corpus, Cent. Dig. §§ 102-115;
Dec. Dig. § 113.%]

2. ALIENS (§ 32*)—DEPORTATION OF CHINESE—FRAUDULENT MARRIAGE OF WO-

MAN TO EVADE JUDGMENT OF DEPORTATION.

Evidence considered, and held to sustain a finding.that the marriage of
a Chinese woman, after a judgment of deportation against her, and while
at large on bail pending an appeal, to a native-born citizen of the United
States, was not in good faith, but a mere sham, pretense, and form, for
the purpose of evading the judgment of deportation.

[Ed. Note.—For other cases, see Aliens, Dec. Dig. § 32.*

Citizenship of Chinese persons, see notes to Gee ook Sing v. United
States, 1 C. C. A. 212; Lee Sing Far v. United States, 35 C. C. A. 332.]

Appeal from the Circuit Court of the United States for the Northern
District of California. :

Proceeding by Mrs. Wong Heung against C. T. Elliott, United
States Marshal for the Northern District of California for a writ of

habeas corpus. From an order denying the writ, petitioner appeals.
Affirmed. :

-On August 1, 1907, Wong Chun was -arrested, charged with violation of the
act of Congress entitled “An act to prohibit the coming of Chinese persons
into the United States,” approved May 5, 1892 (Act May 5, 1892, c. 60, 27 Stat.
25), and the act amendatory thereof, approved November 3, 1893 (Act Nov. 3,
1893, c. 14, 28 Stat. 7 [U. 8. Comp. St. 1901, p. 1320]), and the act approved -
April 29, 1902 (Act April 29, 1902, c. 641, 32 Stat. 176 [U. S. Comp. St. Supp.
1909, p. 473]). On September 27, 1907, after a hearing before a United States
commissioner, she was ordered deported from the United States to China. On
" February 7, 1908, after a hearing on her appeal, and further evidence ad-
duced in support thereof, the judgment of the commissioner was affirmed.
On July 7, 1909, in compliance with said judgment, Wong Chun was taken
into custody by the United States marshal for the purpose of deportation,
"and the following day, under the name of Mrs. Wong Heung, she filed a peti-
tion in the court below for a writ of habeas corpus, alleging that on October
28, 1908, pending her appeal to this court from the judgment of the district
Court, she had been united in marriage to Wong Heung in the city of Oak-
land, state of California; that Wong Heung was a native-born citizen of the
United States; and that by virtue of said marriage her status had been
changed, and she was entitled to be discharged from custody. Upon the hear-
ing on the order to show cause why the writ"should not issue, the court be-
low, upon the evidence, found that the marriage of the’petitioner to Wong
Heung was not entered into in good faith, but was a mere sham, pretense,
and form, and had been entered into between the petitioner and Wong Heung
solely for the purpose and with the intent of evading the effect of the find-
ings, Judgment, and order of deportation, and to enable the petitioner to re-
main within the United States, notwithstanding said order. From that judg-
ment the petitioner appeals.

*For other cases see same topic & § NUMBER in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes
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McGowan & Worley and Louis P. Boardman, for appellant.
Robt. T. Devlin, U. S. Atty., and Benjamin L. McKinley, Asst. U.
S. Atty., for appellee. -

Before GILBERT, ROSS, and MORROW, Circuit Judges.

GILBERT, Circuit Judge (after stating the facts as above). As
this is a case of habeas corpus, all questions of fact upon the evidence
are open to consideration ‘on the appeal, and the findings of the court
below are not conclusive upon us, as they would be on a judgment of
deportation. Johnson v. Sayre, 158 U. S. 109, 15 Sup. Ct. 773, 39
L. Ed. 914. 'The finding, however, should not be set aside, unless the
* evidence in the record is such as to convince this court that it was er-

roneous. Quock Ting v. United States, 140 U. S. 417, 11 Sup. Ct.
733, 851, 35 L. Ed. 501. Upon a careful consideration of the testi-
mony, we are not convinced that the court below erred in finding that
the marriage was not entered into in good faith, and that it was a
"mere sham, pretense, and form for the purpose of evading the judg-
ment of deportation. '

There are many circumstances and features of the testimony to sup-
port that conclusion. Wong Heung testified to the marriage; but he
did not testify that it had been followed by cohabitation. Although he
denied that he was aware of the judgment of deportation before the
marriage, his conduct, as detailed by himself, points to the conclusion
that he knew it, and that he, or the person who planned the scheme,
deemed it necessary to observe some degree of secrecy. He and the
appellant were at that time residents of San Francisco, but he took
the appellant to Oakland to be married. The reason why he did so,
he first testified, was that he particularly desired to secure the services
of the interpreter there with whom he was acquainted. But he ad-
mitted that there was no difficulty in obtaining interpreters in San
. Francisco. But later, on being interrogated by the court, he said that
the reason why he went to Qakland to get married was that it was be-
_cause he knew a lawyer over there, a Mr. Walsh, and that he wanted
the lawyer as a witness. But he admitted that he knew that any wit-
ness would do as well. Jee Cam, the interpreter, testified that he was
present at the marriage ceremony in pursuance of a request which Mr.
Walsh sent him, and that before the marriage ceremony he never had
seen either of the contracting parties. Mr. Walsh did not deny that
he sent for the interpreter; but the reading of his testimony conveys
the impression that the interpreter wis present, not at his instance, but
at the instance of Wong Heung.

The appellant testified that she first met Wong Heung about a
month before the marriage ; that she was then living on Dupont street;
and from her testimony, and from her refusal to answer certain ques-
tions, it is fairly inferable that she was then engaged in the occupation
of a prostitute, as she had been engaged at the time of her arrest for
deportation. She testified that she made the proposal of marriage to
Wong Heung, but that she did not know why she was taken to Oak-
tand to be married. She testified that since the marriage she had lived
with Wong Heung on Sacramento street, San Francisco; but she did
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not mention the place of their residence. It requires credulity to be-
lieve that Wong Heung married the appellant in ignorance of the fact
that she was under judgment of deportation. Wong Heung was him-
self a Chinese laborer, a laundryman, and he testified that sometimes
he worked and sometimes he did not. It does not appear that he had
any fixed place of abode; but it does appear that he had been in trouble,
charged with breaches of the law. Among the badges of fraud is the
fact that Wong Heung found it necessary .to attach to the marriage
license and certificate of marriage photographs of himself and the
appellant. Another is that, in'applying for the marriage license, he
falsely stated that he and the appellant were residents of Oakland. It
is evident, we think, that the appellant took advantage of her admis-
sion to bail to return to her former occupation, and that by going
through the form of a marriage to a citizen of the United States, pend-
ing her appeal to this court, she, or more probably, some other person, -
whose mind conceived the design, hoped to oppose an effectual bar to
deportation in-case the judgment of this court should be adverse to her.
The judgment is affirmed. '

HALLIGAN, Warden, v. WAYNE,
. Ex parte WAYNE.
-(Circuit Court of Appeals, Ninth Circuit. May 9, 1910.)
No. 1,785.

CrRIMINAL LAW (§ 984*)—SENTENCE ON CONVICTION ON DIFFERENT COUNTS—
IXDICTMENT CHARGING BURGLARY AND LARCENY.

One accused of burglary with intent to commit larceny may in a sec-
ond count of the same indictment be charged with the larceny, and on
such an indictment may be convicted and punished for either offense, but
not for both; and where there is a general verdict of guilty he may be -
sentenced for the burglary only. N .

[IZd. Note.—TFor other cases, see Criminal Law, Cent. Dig. §§ 2504-
2508; Dec. Dig. § 984.%]

Appeal from the District Court of the United States for the North-
ern Division of the Western District of Washington. '
" Petition by Frank Wayne against O. P. Halligan, Warden of the
United States Penitentiary on McNeil’s Island, Wash., for a writ of
habeas corpus. From an order allowing the writ, defendant appeals.
Affirmed.

The appellee was indicted in the District Court of the United States for
the District of Oregon under five counts. The first count charged burglary,
in that he broke into and entered a United States post office with intent to
commit larceny therein, by stealing and taking away postage stamps and
moneys of the United States; the second count charged him with the larceny

‘of postage stamps of the value of $22, committed on the same date and in
the same post office; the third count charged him with the larceny of $3 on
the same date from the same post office; the fourth charged him with re-
ceiving, concealing, and retaining in his possession, with intent to convert
to his own use, the postage stamps, of the value of $22, which he had already
feloniously taken from the sald post office; and the fifth count contained a

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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like charge of receiving, concealing, and retaining in his possession, with in-
tent to convert to his own use, the said sum of $3 alleged to have been stolen
" from the post office. Upon “his plea of guilty to the indictment, he was sen-
. tenced to be imprisoned for the term of three years for the offense charged
in the first count, for a further term of two years for the offense charged
in the second count, for the term of two years for the offense charged in the
third count, for the term of one year for the offense charged in the fourth
count, and for the term of one year for that which was charged in the fifth
count. After having served the three-year sentence imposed under the first
count, the appellee filed his petition in the District Court of the United
- States for the Western District of Washington, in which district he was con-
fined, praying for a writ of habeas corpus, and for his discharge from the im-
prisonment. Upon the hearing on an order to show cause, the writ was al-
lowed, and the appellee. was discharged. The appeal raises the question
whether the appellee could lawfully be sentenced separately for the burglary
and the larceny charged in the indictment.

Elmer E. Todd, U. S. Atty., for appellant.
R. L. Blewett and D. V. Halverstadt, for appellee.

Before GILBERT, ROSS, and MORROW, Circuit Judges.

GILBERT, Circuit Judge (after stating the facts as above). Tt is.
well settled, except in jurisdictions where it is otherwise provided by
statute, that one accused of burglary with intent to commit larceny
may, in a second count, be charged with the larceny. Tt is also well
settled that upon such an indictment the accused may be convicted of
either of the offenses charged. But the question which the case now
before us presents is whether one thus accused of burglary and larceny
may be convicted and punished for both offenses. Upon this proposi-
tion there is conflict of authority, In Ex parte Peters (C: C) 12 Fed.
461, it was said: ’

“According to the great weight of authority, it may be regarded as settled
that a person who breaks and enters a house with intent to steal therefrom,

and actually steals, may be punished under separate indictments for two of-
fenses or one, at the election of the power prosecuting him.”

. And the court cited Josslyn v. Commonwealth, 6 Metc. (Mass.) 236,
State v. Ridley, 48 Iowa, 370, Breese v. State, 12 Ohio St. 146, 80
Am. Dec. 340, and Wilson v. State, 24 Conn. 57. .

On examining those cases it,will be found that none but the last
fully sustains the doctrine so announced. In Josslyn v. Common-
wealth, Chief Justice Shaw said that, where burglary and larceny “are
averred in distinct counts as distinct substantive offenses not alleged to
have been committed at the same time, and as one continued act,
* % * the defendant may be convicted on both, and a judgment
rendered founded on both.”  The inference from this language is that,
if the offenses were alleged to have been committed at the same time,
but one crime would be charged, and but one penalty could be imposed.
That this is so is made clear by the opinion of the same judge in Kite
v. Commonwealth, 11 Metc. (Mass.) 581, where he said:

“If the larceny charged in the second count appears, in proof, to have been
committed at the time of the breaking and entering, then it is merged, and
the conviction is properly for burglary, and the sentence must be accordingly.
But if a breaking and entering with intent to steal be proved, and a different

larceny done at a different time be also proved, then the sentence may prop-
erly be awarded as for both offenses.”

179 F.—8
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State v. Ridley is authority only for the proposition that under an
indictment charging three offenses, as burglary, larceny in a store in
the nighttime, and simple larceny, a verdict of guilty might be found
upon any one of the crimes so charged. In Breese v. State, it was held
that a count charging burglary might be united in an indictment with
a count charging larceny, and that on a general verdict of guiity on
such a count the accused might be sentenced for the burglary, but not
for the larceny, and that upon a verdict of guilty of the burglary as
charged the court might legally proceed to sentence for that crime,
without waiting a response to the charge of larceny.

In line with the doctrine of Ex parte Peters, however, are Speers
v. Commonwealth, 17 Grat. (Va) 570, Wilson v. State, 24 Conn. 57,
State v. Warner, 14 Ind. 572, and Dodd v. State, 33 Ark. 517. In
Bishop’s New Criminal Law, § 1062, the doctrine of the decisions last
cited is declared to be in accordance with the weight of authority; but
the author adds, adopting the language of the dissenting opinion of
- Waite, C. J., in Wilson v. State: ’

“Still to make a burglary thus double, and punish it twice, first as bur-

' glary and secondly as larceny, hardly accords with the humane policy of our

law, and we have cases which refuse this double punishment. They proceed
on the highly reasonable ground that where a criminal act has been commit-
ted, every part of which may be alleged in a single count in an indictment and
proved under it, the act cannot be split into several distinct crimes, and a
several indictment sustained upon each.” )

In 3 Enc. of Pl. & Pr. 785, it is said:

“But the verdict and the conviction in such a case ecannot be for both the
burglary and the larceny, though-they may be for either offense singly. When
both offenses are united in one indictment, it is permissible to convict for ei-
ther offense without the other.” ’

On page 791 the same authority says:

“But there cannot be a conviction for both offenses. There may, however,
under such an indictment, be found a general verdict of guilty;. but on this
verdict there can be but one sentence, that for the burglary alone, and not for
both burglary and larceny.” :

These views are, we think, sustained by the weight of reason and
authority. State v. McClung, 35 W. Va. 280, 13 S. E. 654; Yarbor-
- ough v. State, 86 Ga. 396, 12 S. E. 650; Commonwealth v. Birdsall,
69 Pa. 482, 8 Am. Rep. 283; Roberts v. State, 55 Miss. 421; Triplett
v. Commonwealth, 84 Ky. 193, 1 S. W. 84, 8 Ky. Law Rep. 67; Lyons
v. People, 68 Ill. 271; Jennings v. Commonwealth, 105 Mass. 586;
Commonwealth v. Lowery, 149 Mass. 67, 20 N. E. 697; State v. Nich-
olls, 37 La. Ann. 779; Breese v. State, 12 Ohio St. 146, 80 Am. Dec.
340.

The judgment is affirmed.
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VIRTUE et al. v. CREAMERY PACKAGE MFG. CO. et al.
- (Circuit Court of Appeals, Eighth Circuit. March 23, 1910)
No. 3,167. .

1. MoNOPOLIES (§ 17*%)—CONTRACTS IN RESTRAINT OF TRADE—FEDERAL ANTI-
TRUST LAw. .

A contract by which a manufacturing company, whose products are
sold in interstate commerce, makes another sole agent for the sale of its
products, is not in violation of Sherman Anti-Trust Act:July 2, 1890, c.
647, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200), as in restraint "of inter-
state trade and commerce; its effect on such commerce, if any, being in-
direct and incidental.

[Ed. Note.—~For other cases, see Monopolles, Dec Dig. § 17.*]

2. MoXOPOLIES (§ 21*)—SUIT FOR INFRINGEMENT—RIGHT TO MAINTAIN.

That the owner of a patent 18 a party to an illegal combination in re-
straint of trade does not deprive him of the right to sue for mfrmf'ement
of his patent.

{Ed. Note.—For other cases, see Monopolies, Dec. Dig. § 21.*

Rights and labilities of parties contracting with trusts or combina-
tions in restraint of trade, see note to Chicago Wall Paper Mills v. Gen-
eral Paper Co., 78 C. C. A. 612.] .

8. MonoOPOLIES (§ 28*)—COMBINATIONS IN RESTRAINT OF TRADE—ACTION FOR
DAMAGES.

Evidence leld insuflicient to establish a combination or conspiracy in
restraint of interstate trade or commerce between two defendants, each
of whom brought a suit against plaintiff for infringement of a different
patent, which would sustain an action by plaintiff for treble damages un-
der Sherman Anti-Trust Act, July 2, 1890, c. 647, § 7, 26 Stat. 210 (U. S.
Comp. St.-1901, p. 3202).

[Ed. Note.—For other cases, see Monopolies, Dec. Dig. § 28.¥]

4. TIBEL AND SLANDER (§ 132%) —TITLE—THREATENING SUITS FOR INFRINGE-
MENT OF PATENT.

The owner of a patent may lawfully notify infringers, or persons be-
lieved to be such, of his claims, and warn them that suit will be brought
to protect his legal rights, where he acts in good faith.

[IEd. Note.—~For other cases, sea Libel and Slander, Dec. Dig. § 132.*]

In Error to the Circuit Court of the United States for the District
of Minnesota.

Action by Dennis E. Virtue and the Owatonna Fanning Mill Com-
pany against the Creamery Package Manufacturing Company, the
Owatonna Manufacturing Company, and Frank La Bare. Judgment
for defendants, and plaintiffs bring error. Affirmed.

Harlan E. Leach (Charles I. Reigard and James F. Williamson, on
the brief), for plaintiffs in error.

Emanuel Cohen (John B. Atwater and Frank W. Shaw, on the brief),
for defendant in error Creamery Package Mig. Co.

A. C. Paul (W. A. Sperry, on the brief), for defendants in error
Owatonna Mfg. Co. and La Bare. :

Before SANBORN and ADAMS, Cll’Cult Judges, and RINER, Dis-
trict Judge.

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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‘RINER, District Judge. The plaintiffs in error were plaintiffs in
the Circuit Court, the defendants in error were defendants in the Cir-
cuit Court, and will be hereafter referred to as plaintiffs and defend-
ants, respectively. This was an action at law to recover treble damages
under the seventh section of Act Cong. July 2, 1890, c. 647, 26 Stat.
209 (U. S. Comp. St. 1901, p. 3202). The court below directed the jury
to return a verdict in favor of the ‘defendants, for the reason that the
damages alleged in the complaint were not such damages as were con-
templated by the act of Congress just mentioned.

The plaintiffs were engaged in the business of manufacturing com-
bined churns and butter workers at Owatonna, Minn., and from there
shipping and selling them in Minnesota and in other states. The de-
fendant the Creamery Package Manufacturing Company, a corpora-
tion organized under the laws of Illinois, was also engaged in manufac-
turing and selling throughout the United States all kinds of dairy and
creamery supplies and installing in creameries complete creamery out-
fits, The defendant the Owatonna Manufacturing Company, a corpo-
ration organized under the laws of Minnesota, was engaged in the
manufacture of combined churns and butter workers. The defendant
La Bare was president of the last-named corporation. The product of
its plant was sold throughout the different states of the United States
by the defendant the Creamery Package Manufacturing Company, pur-
suant to a contract hereafter referred to. :

The record discloses that on the 2d of October, 1893, by an instru-
ment in writing, Reuben B. Disbrow and Darius W. Payne, then own-
ers of letters patent numbered 490,105, for a consideration, assigned
said patent and the exclusive right to manufacture.and sell through-
out the United States and territories the Disbrow combined churn and
butter worker covered by the patent, and also “all subsequent patents
for improvements that may be made to it to the Owatonna Manufac-
turing Company”; that thereafter the Disbrow Manufacturing Com-
pany, a corporation organized under the laws of ‘Minnesota, Reuben
B. Disbrow being its president and Darius W. Payne its secretary, be-
gan the manufacture of certain churns called the Winner or New Dis-
brow. The defendant the Owatonna Manufacturing Company claimed
that this churn was being manufactured under improvements which
were patented by Reuben B. Disbrow after the 1893 agreement, and
therefore belonged to the Owatonna Company as subsequent patents
for improvements. At this time the defendant the Creamery Company.
had a contract, made in October, 1896, with the Disbrow Company for
the sale of the Winner churn. It had also advanced money to the
Disbrow Company and held a mortgage upon its plant for $800.

Litigation arose with respect to the rights of the parties under the
agreement of 1893, and several suits were pending in relation thereto,
when, in April, 1897, a settlement was effected by the execution of four
instruments. One was a contract between the Disbrow Manufacturing
Company and the Owatonna Manufacturing Company, in and by
which the rights of all parties under the October, 1893, agreement were
mutually released, the suits were settled, and the Disbrows sold their
patents, machines, tools, and patterns to the Owatonna Manufacturing
Company, and retired from the churn business during the life of the
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patents. Another was an assignment of the Disbrow patents. A third
was a contract between the Owatonna Manufacturing Company and
the Creamery Package Manufacturing Company, by which the Cream-
ery Package Manufacturing Company was ‘made sales agent for all
the churns manufactured by the Owatonna Manufacturing Company.
The fourth was a contract between the Disbrow Manufacturing Com-
pany and the Creamery Package Manufacturing Company, whereby the
agreement of October, 1896, between these parties was released and
discharged and the mortgage on the plant of the Disbrow Manufac-
turing Company was satisfied, the Creamery Package Manufacturing
Company agreeing to pay to the Disbrows royalties thereafter falling
due from the Owatonna Manufacturing Company. These four con-
tracts were executed at the same time, and, as shown by the recitals,
were part of a single transaction. The purpose of these instruments,
as disclosed by the instruments themselves, was to settle pending liti-
‘gation and all matters concerning which the parties were at variance,
and to cause the Disbrow Company to discontinue the manufacture of
churns under the patents, which the Owatonna Manufacturing Com-
pany insisted belonged to it. ,

February 24, 1898, the defendant the Creamery Package Manufac-
turing Company .and its stockholders entered into an agreement with a
number of other concerns and persons engaged in the business of man-
ufacturing and sellin%‘ combined churns and butter workers and other
creamery supplies. he purpose of this agreement, as stated by coun-
sel for the defendant the Creamery Package Manufacturing Company
in their brief, “was to advance the business interests of the different
parties by settling and avoiding litigation pending and apprehended
and by terminating unreasonable and ruinous competition.” The de-
fendant - the Owatonna Manufacturing Company was not a party to
this agreement, and, so far as the record shows, was not responsible
for any act of the Creamery Package Manufacturing Company in
carrying out its provisions. The only connection it had with the
Creamery Package Manufacturing Company was by virtue of the
provisions of its contract of April 19, 1897, with that company. That
contract was not a contract in restraint of trade, nor was it dn attgmpt
to create a monopoly. As suggested by the trial court: :

“It was merely a contract making the Creamery Package Manufacturing
Company the sales agent of the Owatonna Manufacturing Company.”

Even if it can be said that it incidentally or indirectly tended to
restrain competition by giving the Creamery Package Manufacturing
Company the exclusive right to sell its product, it would not violate
the statute. As said by Judge Sanborn in Union Pacific Coal Com-
pany v. United States, 173 -Fed. 737, 97 C. C. A. 581:

“If the necessary effect of a combination to engage in or conduct interstate
or international commerce is but incidentally and indirectly to restrict com-
petition therein, while its chief result is to foster the trade and to increase
the business of those who make and operate it, it does not fall under the ban
of this law.” Hopkins v. United States, 171 U. S. 578, 19 Sup. Ct. 40, 43 L.
Ed. 290; Anderson v. United States, 171 U. S. 604, 19 Sup. Ct. 50, 43 L. Ed.
200; United States v. Joint Trafic Association, 171 U. S. 505, 19 Sup. Ct. 25,
43 L. Ed. 259; Addyston Pipe & Steel Company v. United States, 175 U. 8.



118 179 FEDERAL REPORTER.

211, 20 Sup. Ct. 96, 44 L. Ed. 136; Whitwell v. Continental Tobacco Com-
pany, 125 Fed. 454, 60 C. C. A..290, 64 L. R. A. 689, and cases there cited.

The record shows that the Creamery Package Manufacturing Com-
pany was the assignee of three certain patents, numbered rcspecttx{ely
539,571, 565,720, and 600,168; that the Owatonna Manufacturing
Company was the owner of another patent, numbered 585,100, for new
and useful improvements in combined churns and butter workers; that
on the 16th of July, 1904, these two defendants brought independent
suits against the plaintiffs for infringements of their patents. In the
case of the Owatonna Manufacturing Company’s patent, the patent
was decreed to be void for lack of invention in view of the prior art.
In the case of the Creamery Package Manufacturing Company’s pat-
ents it was decreed that it was the owner of the patents sued on, and
that the patents had been infringed by the plaintiffs, an injunction was
issued, and the case referred to a master for an accounting. It is
upon the prosecution of these two patent suits that the plaintiffs base
their right of action. They insist that their business and the property
used in connection therewith was injured, and their interstate trade
and commerce destroyed, first, by the prosecution by the two defend-
ants against the plaintiffs of these two separate patent infringement
suits; and, second, by the defendants circulating among the agents;
users, purchasers, and prospective purchasers of their product, located
in different states, reports and statements to the effect that the com-
bined churns and butter workers were infringements of patents.owned
and controlled by the defendants.

As already indicated, we do not think the contract between the
Owatonna Manufacturing Company and the Creamery Package Manu-
facturing Company, giving the Creamery Company the exclusive sale
of the Manufacturing Company’s output, tended to suppress competi-
tion. The Manufacturing Company had the right to select its cus-
tomers, and to sell and to refuse to sell to whomsoever it chose
( Whitwell v. Continental Tobacco Company, 125 Fed. 454, 60 C. C. A.
290, 64 L. R. A. 689), and the provision making the Creamery Com-
pany its sole sales agent was a usual and reasonable method of pro-
vidiag for the disposition of its product. The effect of this contract,
if, indeed, it had any effect, upon interstate or international commerce,
was only incidental and indirect. The sole purpose of the contract,
as we view if, was to settle pending and threatened litigation, and to
secure to the Owatonna Manufacturing Company the right to manu-
facture and dispose of its product under certain patents, and to foster
its trade and increase its business. In order to condemn an agreement
as void under the act of July 2, 1890, its dominant purpose must be
an interference with interstate or international commerce. Cincinnati,
etc., Packet Company v. Bay, 200 U. S. 179, 26 Sup. Ct. 208, 50 L.
Ed. 428. The same is true of the agreement between the same parties
of June 4, 1898, which was an agreement for the settlement of certain
litigation, and provided that the Owatonna Manufacturing Company
should have the right to manufacture 55 per cent. of the total yearly
sales made by the Creamery Company or be compensated-in damages.
This contract was merely supplemental to the contract of April 19,
1897, which contained no provision as to the amount of sales of the
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Owatonna Manufacturing Company’s product should be made by the
Creamery Company, and this omission was supplied by this contract.
Its only effect was to foster the interests of the Owatonna Manufac-
turing Company, and did not affect competition. :

It is not necessary in the disposition of this case to determine the
question whether or not the contract of February 24, 1898, between
the Creamery Manufacturing Company and other concerns and in-
dividuals, to which the Owatonna Manufacturing Company was not
a party, violated the provisions of the act of Congress. We may as-
sume, however, for the purposes of this case, without deciding the
question, that it was a contract-in violation of the statute. We then
have a case where two suits are brought, one by a party to a lawful
agreement, the other by a party to an unlawful agreement, for the
infringement of patents owned by them respectively, and where both
parties were doing nothing more than exercising their legal rights.
The mere fact that the Creamery Package Manufacturing Company
was a party to an unlawful combination would not deprive it of the
right to sue and recover damages against an infringer of patents
owned by it, or to bring suit if it believed the patents were being in-
fringed.” As was said in Strait v. National Harrow Company (C. C)
51 Fed. 819, the owner of a patent having a right to bring suit for its
infringement :

“The motive which prompts him to sue is not open to judicial inquiry, be-
cause, having a legal right to sue, it is immaterial whether his motives are
good or bad, and he is not required to give his reasons for the attempt to as-
sert his legal rights.” Connolly v. Union Sewer Pipe Company, 184 U. S. 540,
22 Sup. Ct. 431, 46 L. Ed. 679, and cases there cited.

As suggested by the Circuit Court:

- “There is no evidence which would justify a jury in finding that the Owa-
tonna Manufacturing Company entered into any agreement or contract with
any one that was in violation of either section 1 or section 2 of the act, so
that the Creamery Package Manufacturing Company cannot be held responsi-
ble for the failure of the Owatonna Manufacturing Company to maintain s
action, and it cannot be held responsible, although it may have entered into
an unlawful conspiracy with other persons, for it has not entered into any
such conspiracy with the Owatonna Manufacturing Company.”

The contract of February 24, 1898, between the Creamery Company
and other concerns and individuals, contained no provision for the
bringing of actions against’ alleged infringers of its patents for the '
purpose of driving them out of business, and there was certainly
nothing of the kind in any of the contracts made and entered into
between the defendants. The mere fact that the two infringement
suits were brought upon the same day and the defendants were repre-
sented by the same counsel does not show, or even ‘tend to show, that
they were brought for any purpose other than the enforcement of the
legal rights of the owners of the patents. It falls far short, it seems
to us, of establishing an agreement or conspiracy between the defend-
ants to bring these suits at the same time for the purpose of driving
the plaintiffs out of business, and after a patient and thorough exam-
‘ination of the record we think the Circuit Court was fully justified in
holding that there was no evidence offered at the trial “which would
warrant the jury in finding that any agreement of that kind existed.”
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As a second basis for the recovery of damages, the plaintiffs contend
that the defendants circulated among the agents, users, purchasers, and
prospective purchasers of the churns of the plaintiffs, located in differ-
ent states, reports and statements that the combined c¢hurns and butter
workers sold by the plaintiffs were infringements of the Disbrow pat-
ents owned or controlled by the defendants, and that they threatened to
bring suits against the users of the plaintiffs’ churn. That the owner
of a patent may notify infringers of his claims, and warn them that,
unless they desist,” suits will be brought to protect him in his legal
rights, is sustained by numerous decisions. Kelley v. Ypsilanti Dress
Stay Manufacturing Co. (C. C.) 44 Fed. 19, 10 L. R. A. 686; Com-
puting Scale Company v. National Computing Scale Company (C. C.)
79 Fed. 962; Farquhar Company v. National Harrow Company, 102
Fed. 714, 42 C. C. A. 600, 49 L."R. A. 755; Adriance, Platt & Co. v.
National Harrow Company, 121 Fed. 827, 58 C. C. A. 163; Warren
Featherbone Company v. Landauer (C. C.) 151 Fed. 130; Mitchell v.
International, etc., Company (C. C.) 169 Fed. 145; 30 Cyc. 1054.

The only limitation on the right to issue such warnings is the re-
quirement of good faith. There is nothing in the warnings given in
this case to show that the letters or notices were false, malicious,
“offensive, or opprobrious, or that they were used for the willful pur-
pose of inflicting injury. In such a case it was said, in Kelley v. Ypsi-
lanti, supra: .

“It would seem to be an act of prudence, if not of kindness, upon the part
‘of a patentee, to notify the public of his invention, and to warn persons deal-
ing in the article of the consequence of purchasing from others. Chase v.

Tuttle [C. C.] 27 Fed. 110; Boston Diatite Company v. Florence Manufactur-
ing Company, 114 Mass. 69 [19 Am. Rep; 3810]; Kidd v. Horry, 28 Fed. 773.”

There is nothing in this case to indicate that any of the warnings
issued by the defendants were made in bad faith, and they were
promptly followed by the institution of the infringement suits. In
issuing notices and warnings we think the defendants were acting
within their legal rights. If they had the right to bring the suits,
they had the right to issue the warnings. It may be, and probably is,
true that the pendency of these suits resulted in some damage to the .
plaintiffs by lessening the sale of the challenged device; but such
damage was an incident of the suits, and cannot be made the basis
of a recovery. )

The conclusion reached is that the Circuit Court properly directed
the jury to return a verdict for.the defendants, and the judgment is
affirmed.

SOUTHERN CAR MFG. SUPPLY CO. v. LAYNE.
(Circuit Court of Appeals, Fifth Circuit. March 8, 1910.)
No. 1,963.

* PATENTS (§ 328%)—VALIDITY AND INFRINGEMENT—WIRE- WINDING MACHINE.
The Layne patent, No. 820,507, for a wire-winding machine, held valid
and infringed as to claims 11 to 17, inclusive.

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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Appeal from the Circuit Court of the United States for the South-
ern District of Texas.

In Equity. Suit by Mahlon E. Layne against the Southern Car
Manufacturing Supply Company. Decree for complainant, and de-
fendant appeals. Affirmed.

The following is the decree of the Circuit Court, entered by Bryant,
District Judge: .

On Januvary 25, A. D. 1909, came on to be heard the above entitled and
numbered cause at Sherman, Tex., by agreement of counsel, the complainant
appearing by his attorneys of record, Paul Synnestvedt and Andrews, Ball
& Streetman, and the defendant appearing by its attorneys of record, Wil-
liam H. Babcock and Carlton & Townes, and both parties having announced
ready, and the court having heard the pleadings of the respective parties
read, the evidence introduced, and argument of counsel, and having taken
said cause under advisement until this the 21st day of April, A. D. 1809; and,
the court being fully advised in the premises, it is now ordered, adjudged,
and decreed as follows: .

First. ‘That the letters patent of the United States issued to Mahlon E.
Layne on the 15th day of May, 1906, for wire-winding machines and for im-
provements in wire-winding machines, the number of the letters patent be-
ing 820,507, are.good and valid as to claims 11 to 17, inclusive, thereof, which
are as follows, and no adjudication is made as to the validity of the other
claims:

(a) “Claim 11: In a wire-winding machine, a feed guide for placing the
wire upon the support comprising a jaw having rollers to engage the wire,
and said rollers being mounted so that they may be laterally rotated in its
supporting socket in order to twist and place the wire upon the support in
any desired angular position, substantially as described.”

(b) “Claim 12: The combination, with a rocking carriage, of a serieg of
tension rolls thereon and a feeding guide pivotally mounted and having means
to rotate it in a plane parallel with the axis of the helix of wire, whereby to
twist the wire as it is fed to the support of helix, substantially as described.”

(¢) “Claim 13: In a wire-winding machine, the feeding guide, 21, pivotally
mounted upon its support and having means to rotate it in its support for
twisting the wire to direct it upon its support, substantially as described.”

- (@) “Claim 14: In a wire-winding machine, the feeding guide, 21, having
grooved rollers in its jaws to eugage the wire and being mounted for vertical
oscillation, and capable of adjustment in a rotary direction around the axis
of the wire as it is being fed upon its support, substantially as described.”

(e) “Claim 15: In a wire-winding machine, the combination with a verti-
cally adjustable feeding guide and a spacer engaging the previously wound
“‘turns of the helix of wire adapted to advance said guide with the mean posi-
tion of several turns of wire, substantially as described.” )

(f) *Claim 16: The combination in a wire-winding machine of rolls hav-
ing means for punching and spreading spacing spurs upon the wire, substan-
tially as described.” .

(g) “Claim 17: In a wire-winding machine, the combination with means
for forming lateral spurs upon the side of the wire as it is being fed to its
support, and a guide to advance the carriage along the helix adapted to en-
gage the wire upon several of its turns and advance the machine by the mean
position of said turns, substantially as described.”

Second. That the said Mahlon E. Layne was the first, true, and original
inventor of the inventions and improvements described and claimed in said
letters patent, and particularly recited in claims 11 to 17, inclusive, thereof.

Third. That the complainant, Mahlon E. Layne, is the lawful owner of
said letters patent.

Tourth. That the defendant, Southern Car Manufacturing Supply Com-
pany, has infringed upon the said eleventh, twelfth, thirteenth, fourteenth,
fifteenth, sixteenth, and seventeenth claims of the letters patent of complain-
ant, and upon the exclusive right of the complainant under the same. That
the complainant, Mahlon E. Layne, has not proved infringement of claims 1 *
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to 10, inclusive, or of claims 18 to 21, inclusive, of said letters patent; and
it is ordered that judgment be here entered for defendant on the question
of infringement as to said claims 1 to 10, inclusive, of the patent in suit.

Fifth. That complainant, Mahlon E. Layne, do have and recover of the
defendant, Southern Car Manufacturing Supply Company, the profits which
the said defendant has derived, received, or made ‘since the 15th day of May,
190G, by reason of said infringement of said claims 11 to 17, inclusive, of
said letters patent, and that the complainant do receive of the said defendant
any and all damages which the complainant has sustained since said date,
by reason of said infringement by said defendant.
~ Sixth. And it is hereby referred to H. P. Barry, as a master of this court,
who is hereby appointed pro hac vice to take and state the account of satd
profits, and to assess such damages as complainant has to same, and to re-
port thereon with all convenient speed, and the defendant, its directors, of-
ficers, attorneys, clerks, and employés, are hereby directed and required to
aftend the hearings before the aforesaid master from time to time as re-
quired, and to produce before him such books, papers, vouchers, and docu-
ments, and to submit such oral examination as the master may require.

Seventh. That the said defendant, Southern Car Manufacturing Supply
Company, its directors; officers, attorneys, agents, and employés, be and they
are hereby enjoined and restrained from directly or indirectly making or
causing to be made, using or causing to be used, or selling or vending to
others to be used, in any manner, any articles, devices, appliances, or ap-
pamtus for wire-winding machines containing, embodying, or employing the
said inventions and improvements contained and covered by claims 11 to 17,
inclusive, of said letters patent, or any other articles, devices, or appqrqtus
which, being combined or used, produce an infringement of said claims 11
to 17, inclusive, of said letters patent, or from infringing upon or violating
the said letters patent in any way whatsoever.

Eighth. That a writ for a perpetual injunction issue out of and under the
seal of this court, directed to the said defendant, Southern Car Manufactur-
ing Supply Company, directors, officers, attorneys, agents, and employés, en-
joining and restraining them and each of them from directly or indirectly
making or causing to be made, using or causing to be used, or selling or vend-
ing to others to be used, in any manner, any articles, devices, appliances, or
apparatus for wire-winding machines containing, embodying, or employing
the said inventions and improvements contained and covered by claims 11
to 17, inclusive, of said letters patent, or any articles, devices, or apparatus
capable of being combined or adapted to be used in infringement of said
claims 11 to 17, inclusive, of said letters patent, or from infringing upon or
violating the said letters patent in any way whatsoever.

Ninth. That the question of costs herein is passed for future adjudication
of this court on final hearing.

To.all of which defendant then in open court excepted and is allowed 30
days in which to apply for an appeal.

. E. E. Townes and Ernest Wilkinson, for appellant.
Frank Andrews, Paul Synnestvedt, Coke K. Burns, ‘and James C.
Bradley, for appellee.

Before PARDEE, McCORMICK, _and SHELBY, Ci-rcuit Judges.

PER CURIAM. A majority of the judges are of opinion that the
patent sued on is valid, and that the defendant below, appellant here,
has infringed the same in the respects pointed out in the decree ap-
pealed from.

It is ordered that the decree of the Circuit Court bé affirmed.
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THE GENERAL DE SONIS.
(District Court, W. D. Washington, N. D. April 11, 1910)
No. 3,410.

1. SurepiNGg (§ 84%)—MASTER’S LIABILITY FOR INJURY TO THIRD PERSON BY
NEGLIGENCE OF SERVANT—SCOPE OF IMPLOYMENT. ’

The second mate of a vessel, in volunteering to assist the employés of
a stevedore in replacing a hatch cover, which was the duty of the steve-
dore’s men, was not acting as representative of the ship’s owner or mas-
ter, having authority to fasten responsibility on them under the rule of
respondeat superior, and they cannot be held liable for an injury to one
of the men through the mate’s negligence. ’

[Ed. Note—For other cases, see Shipping, Cent. Dig. §§ 342, 349-351;

. Dec. Dig. § 84.7] .
2, SHIPPING (§ 87*)—LIABILITY OF VESSEL FOR TORT—NEGLIGENCE OF MASTE
or CREW. .

By the maritime law a ship in commission and her officers and crew
are unified, so far that for maritime torts, whether the ship is the instru-

~ ment by which an injury is inflicted, or the injury is the consequence of

a negligent or mischievous act of her captain or any member of her
crew, a maritime lien attaches to the ship, which entitles the injured to
recover compensation by a suit in rem.

[Ed. Note.—For other cases, see Shipping, Cent. Dig. § 340; Dec. Dig.
§ 87.*%] .

8. SHIPPING (§ 84%*)—LIABILITY OF VESSEL FOR TORT—NEGLIGENCE OF MATE—
CONTRIBUTORY NEGLIGENCE—DIVISION OF DAMAGES.

Libelant, with other employés of a stevedore, were engaged in repla-
cing a hatch cover on a vessel, when a ‘mate ‘volunteered to assist, and
tiirough his negligence and that of libelant the hateh cover was caused
to fall with them, and libelant was injured. FHeld, that the ship was lia-
ble for the negligence of the mate, and that libelant was entitled to re-
cover half damages. :

[Ed. Note.—For other cases, see Shipping, Cent. Dig. §§ 342, 349-351;
Dec. Dig. § 84.*] .

4. NEGLIGENCE (§ 1*)~—NATURE AND ELEMENTS—DEGREES.

The degree of negligence necessary to fasten liability upon a person is
that degree which is equivalent to lack of such care and prudence as or-
dinary men habitually exercise for their own personal safety.

[Ed, Note—For other cases, see Negligence, Cent. Dig. § 1; Dec. Dig.
§ 1]

In Admiralty. Suit by John Neiger against the ship General De
Sonis, her owner, Société Nouvelle d’Armement, and her master, R. -
Consinet, by a longshoreman, to recover damages for a personal injury
suffered while libelant was assisting in covering a hatchway on the
ship, caused by the collapsing of the hatch structure. Decree that the
libelant take nothing by his suit in personam, and recover half his
damages, with interest, against the ship, with a division of costs.

J. L. Waller and Z. B. Rawson, for libelant.
Bogle, Hardin & Spooner and Ira A. Campbell, for respondents.

HANFORD, District Judge. The libelant was employed by a firm
.of stevedores having a contract to discharge the cargo of the ship Gen-
eral De Sonis. At the end of a day’s work the men who were doing the

*For other cases see.same topic & § NUMBER in Dec. & Am. Digs. 1307 to date, & Rep’r Indexes
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work, as employés of said firm, left the ship without having replaced
the covers on one of the hatchways, and by direction of their foreman
several of the men, including the libelant, returned to the ship to close
the hatchway, and while performing that service the libelant was pre-
cipitated through the hatchway into the hold of the ship and badly
injured. He prosecutes this suit, in rem and in personam, against her
master and owner, to recover damages on the alleged ground that the
accident happened as a consequence of faulty construction of the frame
and covering of the hatchway and carelessness and misconduct on the
part of an officer of the ship in jumping upon one section of the hatclr
covers to force it into position. 'The owner’s claim and a bond for re-
lease of the ship having been filed, the claimant and the master jointly
answered an amended libel, contesting any liability. )

. The facts proved are that the coaming of the hatch’is 3 feet 4 inches
high above the deck, and made of steel a little more than one-third of an
inch in thickness, secured to the deck by angle plates fastened to the
steel deck ‘and lugs fastened to the deck beams, and reinforced at the
top by a half round steel molding. The strong-backs and.fore-and-
afters, which with the coaming constitute the framework of the hatch,
were also made of thin steel. The covering is timber in sections, and
made to fit snugly, so as to completely close the opening. Additional
means of strengthening the union of parts is provided, consisting of a
rod in two parts, joined together by a turn-buckle reaching across the
opening, and through the forward and aft coamings, and through the
strong-backs. In usé when the hatch is closed with the rod in place,
the opposite coamings are drawn tight on the fore-and-afters by screw-
ing the turn-buckle. The evidence proves that at the time of opening
the hatch, when the rod was removed, the coamings spread half an
inch and released the fore-and-afters, so that they were easily removed.
The stevedores opened the hatch, and it was their duty to close it. On
the occasion referred to, the libelant and his.associates had so nearly
completed their task that only two sections of the covering timbers re-
mained to be fitted into their places. These seemed to be wider or long-
er than the space for them, and the men were about to leave the job-
unfinished, when the second mate of the ship came to their assistance,
and an attempt was made to force the covers into position by elevating-
the overlapping edges and placing them against each other, so as to se-
cure the advantage of a leverage with pressure forcing them down.
The rod and turn-buckle had not been placed. The libelant was stand-
ing on the hatch with one foot placed to exert pressure. downward on
one of the sections when the second mate jumped upon the other sec-
tion, to force it down, with the unexpected result that all, or a consider-
able part, of the hatch covering, with both men, fell down into the hold
of the ship. _ .

The evidence proves that no part of the structure was broken or bent,
and all of it was subsequently used without any alteration or repair,
and was serviceable as before the happening. Expert witnesses, who
have had years of experience in surveying vessels for owners and un-
derwriters, gave testimony approving the construction of the hatch,
and according to their statement the ship throughout was constructed
and kept in condition to be entitled to the highest rating as a carrier

t
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and subject for insurance. It would appear from their evidence that
such an accident could not possibly have happened, and I find that the
evidence in its entirety fails to give an intelligent explanation of the
occurrence. ‘The hatch covering did collapse, however, and the acci-
dent cannot be explained upon any other theory than that owing to the
springiness of the metal in the absence of the rod and turn-buckle, the
strong-backs and fore-and-afters must have been displaced by the jar
and concussion caused by the efforts of the libelant and the second mate
to force the last two sections into position.

The degree of negligence necessary to fasten liability upon either
the ship, her master, or owner is that degree which is equivalent to
lack of such care and prudence as ordmary men habitually exercise for .
their own personal safety. This hatchway having been approved by
the builders and insurer of the ship, and having served the purpose
for which it was constructed before and after the accident, cannot
be regarded as so faulty as to justify condemnation of the ship for un-
seaworthiness, nor a finding that the owner or captain were guilty of
that degree of neglect which amounts to a tort in permitting stevedores
to work around it. Comipetent seamen and stevedores could have cov-
ered the hatch without risk of injury to any one. ~Therefore the ac-
cident must be attributed to carelessness or lack of skill on the part of
the libelant, his associates, and the second mate of the ship.

The questions as to the right of the libelant to maintain the suit in
personam against the owner and rhaster, and as to the liability of the-
ship, will be separated, and I will first consxder the case as if it were a
suit in personam only. There is a conflict in the evidence as to whether,
the second mate acted upon his own initiative in assisting to close the
hatch, or whether the libelant called him to assist; but, whatever the
fact may be in that respect, the respondents are not personally liable
for his error. This is so for the reason that the contracting stevedores,
were responsible for closing the hatch, their employés were sent to per-
form that service, and the second mate, in the manual handlirig of the
hatch covers and jumping upon them, was a mere volunteer, assisting
the stevedores in'the performance of their duties. In doing the steve-
dores’ work, he was not a representative of the ship’s owner or master,

- having authorlty to fasten responsibility upon them by apphcatlon of
the rule of respondeat superior.

The Supreme Court in the case of Standard Oil Co v. Anderson,
212 U, S. 215, 29 Sup. Ct. 252, 53 L. Ed. 480, cited by the 11belants
proctors, affirmed a judgment for damages in favor of an injured- work-
man against the employer of another workman. The individuals in-
volved were the plaintiff, his employer, a master stevedore, who had a
contract for loading a ship, the defendant, a corporation, and a winch-
man in the general service of the defendant. The operation of loading
was managed by the contractor. The motive power was a steam winch,
owned by the defendant and operated by the winchman, whose negll-
gence caused the accident. The action was founded upon the.rule of
respondeat superior, and the only question presented was “whether the
winchman was, at the time the injuries were received, the servant .of
the defendant or of the stevedore.” The controlling fact in the case
was that the winchman was at the time “engaged in the work of the’
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defendant, under its rightful control.” The opinion of the court dis-
cusses general principles and affirms that: .
“The master’s responsibility cannot be extended beyond the limits of the
master’s work. If the servant is doing his own work, or that of some other,
the master is not answerable for his negligence in the performance of it.”

In reaching the conclusion that the winchman was not a fellow serv-
ant of the injured longshoreman, the opinion states that:

“In order to relieve the defendant from the results of the legal relation of
master and servant, it must appear that that relation, for the time, had been
suspended, and a new like relation between the winchman and the stevedore
had been created.”

The opinion is instructive, but differences in the facts make it inap-
plicable to this case as an authority in point. The perplexing question
in this case would not exist if the second mate had merely, in the exer-
cise of his authority, exacted performance of the duty of the steve-
dore’s men to close the hatchway properly, without himself participat-
ing in the doing of their work; for, if the accident had resulted solely
from their lack of skill, it could not be justly attributed to any fault
of the respondents. There is a rule well established by adjudged cases
that a vice principal, who causes an injury to a workman in the volun-
tary performance of a workman’s act, is regarded in law as a fellow
servant of the injured workman, and no liability attaches to the com-
mon employer for the injury so caused. The Miami, 93 Fed. 218, 35
C. C. A. 281. And it is the opinion of the court that by analogy the
relation of master and servant is suspended when a representative of
one employer volunteers to assist the servants of a different master in
the performance of manual labor. Guided by that rule, the test ap-
plied by the Supreme Court in the case of Standard Qil Co. v. Ander-
son, applied to this case, leads to the conclusion that the respondents
are not liable to the libelant, although the relation of master and serv-
ant between the second mate of the ship and the contracting stevedores
did not exist.

, Liability of the Ship. -

The other branch of the case requires application of the maritime
law, instead of common-law rules. The court holds that the act of
the second mate in jumping on the hatch cover was a maritime tort,
because it was a wrongful act by an officer of the ship, and it caused
an injury on board the ship to a man at the time engaged in the per-
formance of a service to the ship. By the maritime law a ship, in

- commission, and her officers and crew, are unified, so far that for
"maritime torts, whether the ship is the instrument by which an injury
is inflicted, or the injury is the consequence of a negligent or mischie-
vous act of her captain, or any member of her crew, a maritime lien at-
taches to the ship, which entitles the injured to recover compensation
by a suit in rem. 19 Am. & Eng. Enc. of Law (2d Ed) 1117; 1 Enc.-
L. & P. 1245, 1285; The Anaces, 93 Fed. 240, 34 C. C. A; 558; The
Homer, 99 Fed. 795, s. c. 109 Fed. 572, 48 C. C. A. 465; The Troop,
118 Fed. 769,"s. c. 128 Fed. 856, 63 C. C. A. 584,

The libelant’s injuries were painful and serious, and the pecuniary
loss, including deprivation of earnings while he was incapacitated for
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work, amounts to a considerable sum. It is the opinion of the court
that $3,000 would be reasonable compensation if the libelant’s own care-
lessness in standing upon the hatch had not been a contributing cause
of the accident. In view of all the circumstances, the case is one for a
division of the damages. The Max Morris, 137 U. S. 1, 11 Sup. Ct.
29, 34 L. Ed. 586 ; The City of Seattle, 150 Fed. 537, 80 C. C. A. 279,
10 L. R. A. (N. S.) 969.

The court directs the entry of a decree that the libelant take nothing
by his suit in personam, and awarding damages in the sum of $1,500,
with interest from the date of the commencement of the suit at 6 per
cent. per annum, recoverable from the obligees on the bond for the re-
lease of the ship, and that the costs be equally divided between the
libelant and claimant.

STATE OF MARYLAND, to Use of KAUPP et al,, v. ELLICOTT et al.
(District Court, D. Maryland. April 28, 1910.)

(Syllabus by the Cowrt.)

SEAMEN (§ 29%)—INJURIES TO SEAMEN—SEAWORTHINESS OF VESSEL..

The owners of a dredge built in the United States for use on the Pan-
ama Canal are not under obligation to seamen employed on such dredge
while being towed to the Isthmus of Panama to make such a dredge as
seaworthy for such voyage as they would be required to make an ordi-
nary ship. All they are required to do is to make the dredge as fit for
such voyage as such a dredge can be reasonably made.

[Ed. Note—For other cases, see Seamen, Cent. Dig. §§ 186-194; Dec.
Dig. § 29;* Master and Servant, Cent. Dig. § 211.]

In Admiralty. Libel by the State of Maryland, to the Use of Cope-
land G. Kaupp and others, against Charles E. Ellicott and others. De-
cree for defendants.

This is a libel in personam, in the name of the state of Maryland, for the
use of the widow and children of Martin J. Kaupp, the engineer on board a
certain steam dredge, known as “No. 4,300,” and by Charles J. Meyd and
John G. Duffy, late seamen on board of such dredge, against a copartnership
known as the Ellicott Machine Company and the American Towing & Lighter-
ing Company, a corporation, owner of the steam tug Tormentor. The dredge,
No. 4,300, was built in Baltimore by the Ellicott Machine Company under
contract with the Isthmian Canal Commission. The contract price was to be
$158,000, which was to be paid in instalments. Ninety per cent. of it was
paid before the dredge left Baltimore; but by the contract all responsibility
for the safe delivery of the dredge at Colon was assumed by the Ellicott Ma-
chine Company.

The dredge was prepared for its long voyage by erecting strong timber bul-
warks outside of and around the house, so as to protect the house from the
violence of any seas which might come aboard. The evidence showed that
this method of protection was that usually employed and was approved by the
marine underwriters. ‘The dredge carried in all 7 men—a master, an engineer,
and 5 seamen. By the contract it was to be equipped with a metal lifeboat
weighing about 1,200 pounds and capable of carrying 25 men. Such boat was
stowed on the after main deck. The testimony showed that it rested on
blocks, and that coal in bags was stowed around the lifeboat. The testimony
as to how this coal was stowed with reference to the-lifeboat was conflicting ;
the witnesses for the libelants claiming that it was wedged tightly in and.
about the lifeboat in such manner as {o make it difticult or jmpossible promptly

sFor other cases see same toplc & § NUMBER in Dec. & Am. Digs. 1307 to date, & Rep’r Indexes
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to launch the boat. The witnesses for the respondent, on the other hand,
claimed that the coal was not so placed as to amount in fact to any obstruc-
tion to the launching of the boat.

The dredge left Baltimore on the forenoon of December 9, 1909, in tow of
the tug Tormentor. It had good weather until the afternoon of Sunday, De-
cember 12th, when it had reached a point somewhat south of Cape Lookouit.
The wind then shifted to the south and southeast, and grew in force from the
-afternoon of Sunday, the 12th, until about 4 o’clock in the afternoon of Mon-
day, the 13th. About 5:15 Monday morning, or somewhere like an hour or an
hour and a half before daybreak, those on board the dredge heard a tremend-
ous crash. They at once aroused the master, who went forward, and pres-
ently returned and called to the crew that the bulwarks had crashed in and
that the house was smashed, and directed them all to run for the lifeboat.
The survivors, who were examined, testified that the crew did run for the
lifeboat; that all six got around it, cut its lashings, fitted it with a painter,
and tried to launch it, but were unable on account of the coal to move it more
than some six inches; that the master went to the upper deck, blew four long
and four short blasts on the whistle, turned the searchlight vertically up, and
waved a white light. While the men were around the lifeboat, the bow of
tlie dredge went under water, and in an instant the stern followed. Two or
more of the men jumped into the lifeboat as the dredge went down:; but the
lifeboat was caught, apparently, by the wire ropes which supported a por-
tion of the dredging apparatus, and which ropes were 18 to 20 feet above the
deck. One of these ropes cut the lifeboat nearly in two.

Those on the tug testified that, while they had been keeping close wateh on
the dredge, they saw no signals, and were not aware that anything had hap-
pened until the lights on the dredge suddenly disappeared, and then in a mo-,
ment they found that the tug was acting as if anchored from the stern. On
running back to the hawser, they found that the dredge had sunk. The haws-
er was at once cut, and the tug so manceuvered as to keep in the immediate
vicinity until daylight. At daylight some of the crew of the dredge were dis-
covered still floating on the wreckage, and between 6:45 and 8:15 a. m. three
of them were picked off the wreckage, apparently not greatly the worse for
their experience. The other four, including the master, the engineer and two
of the seamen, were drowned. i

The engineer was some 47 years of age, and had been for a number of years
making from $65 to $80 a month. He gave to his wife, for the support of his
tamily, all that he made except $10 a month. Since his death she has been
compelled to obtain employment in a laundry at $5 a week., -

George T. Mister, for libelants. ‘

Carey, Piper & Hall, for respondent Ellicott Machine .Co. :

Robert H. Smith, for respondent American Towing & Lighter-
ing Co. ' ‘

Before MORRIS and ROSE, District Judges.

MORRIS, District Judge (orally, after stating the facts as above).
During the recess, my Brother ROSE and I have conferred in regard
to this'case, and we find that we need not call upon the respondents to
reply. We have concluded that, so far as the tug Tormentor is con-
cerned, no case at all has been made out against her. 1'he only alleged
fault which might be urged against her is the failure to observe the
signals of distress from the dredge.

We do not think this alleged fault is sustained by proof. .To our
minds it is exceedingly doubtful whether the signals which are alleged
to have been given were.in fact given—at least, that they were given
in such a way that they could be observed from the tug. ~ A signal, by
the whistle, if given, could hardly be heard, as the tug was about a
quarter of a mile ahead of the dredge, and a very high wind was blow-
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ing directly against the sound. The signal by the searchlight, which
is spoken of as having been shown perpendicularly toward the sky,
would not be very noticeable or very suggestive. And we cannot ig-
nore the direct affirmative testimony that a diligent observation of
the dredge was kept by those on the tug, and that no signal of any kind
was observed. It must be taken into account, in considering the con-
flicting testimony, that thie sea was running very high, and the night
was very dark, which made it exceedingly difficult to observe the sig-
nals, if they were given. We conclude that no fault is proved against
the tug.

Then, as to the dredge, for the purposes of this case we will take it to
be the law that if the owners of the dredge sent her to sea to make this
proposed voyage in an unfit condition, and her unfitness resulted in the
disaster, then they are liable to the libelants. But a dredge is a very
different character of vessel from an ordinary steamer or sailing ves-
sel, and to put this loss upon the owners of the dredge the proof should
be convincing, and not such as to leave the conclusion doubtful. The

_unseaworthiness.complained of resolves itself into two allegations:

First. That the protecting woodwork, called by some the falsework
and by some the bulwark, which was built up around the outside of
the house to fortify it against the force of the waves, was unsafe.
‘The sending of the dredge to be towed on the open sea was unusual
arid exceptional, and an extra hazard, and it was known to be so by ev-
ery one concerned, and there can hardly be said to be any well-estab-
lished standard, based upon experience, as to what protection is suffi-
cient. The kind of protection put on this dredge had been in use for
a number of years and had proved effective. It was thought to be
sufficient by the builders, and by their experts, and we are not war-
ranted in saying that it was manifestly insufficient.

"~ Second. It is urged most earnestly that the lifeboat was stowed on
the after main deck in a manner which prevented its use in an emer-"
gency. This is a question of fact of some difficulty. If the proof sat-
isfied us that there was time to launch the lifeboat, and the boat was
" not launched because of the improper way in which it was placed,
it might be taken to be the proximate cause of the drowning of the
engineer., But the proof tends to-show that there was no time to launch
the boat, no matter how favorably it was placed, provided it was se-
curely placed where it could be safely carried during the voyage. In-
deed, the exact cause of the sudden sinking of the dredge is left in
doubt. The only explanation, by those most competent to speak, is
that during the storm a wave of extraordinary size struck the dredge
and broke in the house, filling the hold of the dredge with water, so
that with the pull on her by the hawser she did not rise on the waves,
but went suddenly to the bottom; there being no time for the men to
launch the boat, or save the seamen’s effects, or do anything, except
to seize upon'pieces of the wreckage and try to save themselves.

We have no reason to think from the testimony that the captain of the
dredge was incompetent, and he evidently risked his own life on the
sufficiency of the equipment. We both feel very deeply the tragic
nature of the deplorable disaster and the cruel misfortune that has

179 F—9 -
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fallen on the wife and children of the engineer who lost his life, but,

we do not find that the facts proven justify a decree in their favor.

ROSE, District Judge. I concur fully with the conclusions an-
nounced by the Presiding Judge. To common knowledge such a
dredge as that out of the loss of which this case arises cannot be made
anything like as safe for a sea voyage as can a ship whether propelled
by sails or steam. The standard of seaworthiness with reference to
such a dredge is, therefore, very different from that required of a ship.
The testimony of the insurance expert is to the effect that experience
leads underwriters to charge from three to five times as much for in-
suring such a dredge on a sea voyage as they would charge for insur-
ing a ship. _

The law as it has been established for ‘many years, and can be
changed only by the Legislature, and not by the courts, says that where
the risks of an employment-are obvious to the employé when he enters

.into the employment he accepts the risk of the employment; that is
to say, put in another way, he himself becomes his own insurer against
those risks. If he is injured or killed as a result of those risks, neither
he nor his have any claim upon his employer, unless the employer has
in some way failed to do something which the employer ought to have
done and the not doing of which has caused or contributed.to the in-
jury of the employé. :

In this case, by its contract with the United States, the Ellicott Ma-
chine Company assumed the risk of delivering the property—that is
to say, the dredge—safely at Colon. That property was worth $158,-
000. It doubtless protected itself against that risk by charging a price
for the dredge as much in excess of the price at which it would have
been willing to deliver the dredge at Baltimore as would compensate
it for the actual outlay of towing the dredge from Baltimore to Colon
and for insuring it against the risks to which the dredge would be
exposed during the voyage. In part this protection was secured by
insuring the dredge with the Marine Insurance Underwriters, and in
part by itself becoming its own insurer,

The marine engineer, for the loss of whose life this libel in part is
filed, put his life at the risk of the voyage. In dollars and cents that
life was to his family worth somewhere from $5,000 to $10,000. ILet
us assume that it was worth $7,500. If the rate of insurance on life
for such a voyage would have been as high as on property, the risk he
was assuming would have been worth somewhere from $125 to $250.
It appears from the testimony that the services of a competent marine -
engineer, without unusual risk, were worth $65 to $80 a month. The
voyage to Colon and return would, perhaps, have taken something over
a month. He was to receive $75 a month. On the legal assumption,
binding on'this court, that he with his eyes open assumed the risk of
the employment, he for $100 gave his services and assumed an under-
writer’s risk, for which latter alone he ought to have received from
$125 to $250.

Under such circumstances it is, of course, quite to be expected that
those whose whole condition in life has been so greatly and disastrously
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changed by his death should try to hold those who employed him to go
on the voyage hable for the loss or some part of the loss they suffered.
This, under the law, they can do if they can show that the employer
“failed in some duty that it owed the employé, and they cannot do it
unless they can show such failure. This, as Judge Morris has pointed
out, they have not done. Their husband and father lost his life, not be-
cause the Ellicott Machine Company or the American Towing Com-
pany were negligent or failed in any dufy the law put upon them, or
either of them, but because the work he assumed to do was a perilous
work. Whether it would not be far better that the law should reccg-
nize that such 1loss of life is a part of the necessary cost of the busi-
ness, and require it to be borne by the business, is a matter for the
legislative, and not the judicial branch of the government.

" In this as in most other such cases, the cost of the trial to the re-
spondents, successful, as by the decree we will pass they will be, will
doubtless exceed, perhaps considerably exceed, the cost of insuring all
the men on the dredge against the risks of the voyage. In so saying I
do not intend to suggest that the Ellicott Machine Company were, as
the law is, under any moral, much less any ‘legal obligation to have
provided such insurance. "

In re ROBERTSON.
- (District Court,‘ M. D. Pennsylvania. February 17, 1910.)

ALIENS (§ 64*%)—NATURALIZATION—CHILDREN OF PERSON DYING AFTIER DECLA-
' RATION—STEPCHILDREN.

Rev. St. § 2172 (U. S. Comp. St. 1901, p. 1334), provides that the children
of persons who have been duly naturalized, being under the age of 21 years
at the time of the naturalization of their parents, shall, if dwelling in the
United States, be considered as ‘“‘citizens” thereof; and the naturalization
law (Act June 29, 1906, c. 3592, § 4, cl. 6, 34 Stat. 596 [U. 8. Comp. St. Supp.
1909, p. 480]) provides that, when any alien who has declared his intention
to become a citizen dies before he is actually naturalized, the widow and
minor children of such alien may, by complying with the other provisions
of the statute, be naturalized without any declaration of intention. Ap-
plicant was born in England, where his father died, and his mother' was
again married to an alien, who emigrated to the United States when ap-
plicant was about four years of age. When the applicant was about 17
years old and residing with his stepfather as a member of his family, the
stepfather made a declaration of intention, but died without having been
naturalized. Held, that the applicant was entitled to naturalization on the
strength of his stepfather’s declaration.

[Ed. Note.—For other cases, see Aliens, Cent. Dig. § 128; Dec. Dig. §
64.* '

For other definitions, see Words and Phrases, vol. 2, pp. 1164-1174; vol.
8, pp. 7602, 7603.]

Application of James Robertson for naturalization. Petition sus-
tained. :

James McQuade, for applicant.
Mark J. Maloney, for the government,

eFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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ARCHBALD, District Judge. James Robertson, the applicant for
naturalization, was born in England April 24, 1880, where his father
died, and his mother was married again to one John Fenwick, who
emigrated to the United States, where the family arrived September
30, 1884, when the applicant was some four and a half years old. On
July 13, 1897, when he was a little over- 17, and still residing with his
stepfather as a member of his family, his stepfather made a declara-
tion of his intention to become a citizen, but died November 1 follow-
ing, without having been actually naturalized. The present application
for naturalization is made on the strength of this declaration, and is
.opposed by the government, on the ground that it was not the declara-
tion of the applicant’s own father.

. Itis provided by Rev. St. § 2172 (U. S. Comp. St. 1901, p. 1334):

“The children of persons who have been duly naturalized under any law of
the United States * * * being under the age of twenty-one years at the

time of the naturalization of their parents shall, if dwelling in the United
States, be considered as citizens thereof.”

Also by the naturalization law now in force (Act June 29, 1906, c.
3592, § 4, cl. 6, 34 Stat. 596, 598 [U. S. Comp. St. Supp. 1909, p.
480]), as it was in substance by that before it, that:

“When any alien who has declared his intention to become a citizen of the
United States dies before he is actually naturalized, the widow and minor
children of such alien may, by complying with the other provisions of this act,
be naturalized without making any declaration of intention.”

The applicant relies on the combined effect of these enactments.

It was held in United States v. Kellar (C. C.) 13-Fed. 82, that, upon
the marriage of a resident alien woman with a citizen, her infant son,
dwelling with her, also becomes naturalized by virtue of the citizenship
which she so acquires. And in People v. Newell, 38 Hun, 78, that,
where the mother of a niinor alien marries a man who subsequently
becomes naturalized, this not only naturalizes his wife, but also his
minor stepchild; that is to say, that a stepson, who is a minor, and re-
siding with his parents in this country, is naturalized by force of the
naturalization of his stepfather. United States v. Rodgers (D. C.) 144
Fed. 711; Behrensmeyer v. Kreitz, 135 Ill. 591, 26 N. E. 704¢. So an
illegitimate child, who emigrates to this country as a member of the
family of his reputed father, the wife being his mother, is held to be-
come a citizen upon the subsequent naturalization of the father, while
the child is still a minor. Dale v. Irwin, 78 IlL. 170.

Accepting these decisions as a correct exposition of the law, it is
clear that, if the stepfather here had gone on and completed his
naturalization within the minority of the present applicant, and while
he was a member of the family, this would have had the effect of
naturalizing the applicant also. It certainly would have naturalized
the wife. Rev. St. § 1994 (U. S. Comp. St. 1901, p. 1268). And she,
as mother, having become a citizen, this would have naturalized also
her minor children. But by making a declaration of his intention the
father, being the head of the family, took the first step provided by
the law for the acquisition of citizenship, and this, according to the
express provision of the statutes quoted, inured to the benefit of, and
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gave an inchoate right to, all those who would be made citizens if he
had gone on and concluded it. Boyd v. Nebraska, 143 U. S. 135, 12
Sup. Ct. 375, 36 L. Ed. 103. At the time his stepfather died, the ap-
plicant, as we have seen, was between 17 and 18 years old, and was still
living with him at Wilkes-Barre, Pa. The stepfather’s declaration of
intention was therefore the same in effect as if it had. been the appli-
cant’s declaration, and he is now entitled to be made a citizen on the
strength of it.
Petition sustained, and naturalization granted.

‘SOUTHERN COTTON OIL CO.v. MERCHANTS' & MINERS' TRANSP. CO.
(District Court, S. D. New York. April 19, 1910.)

1. SEIPPING (§ 108*)—MARINE INSURANCE—CONSTRUCTION OF CONTRACT.
Where a carrier by water already held policies insuring it against loss -
through liability to cargo owners, a provision in a bill of lading, in con-
sideration of a higher freight rate, that the cargo therein specified “is
covered by marine insurance while on-board, * * * under and in ac-
cordance with and subject to the conditions and limitations of policies of
marine insurance held by” the carrier, must be construed as an obligation
on the part of the carrier to pay the shipper’s loss under the same con-
tingencies as permitted it, through its reinsurance, to throw the loss on

its own insurers. .

[Ed. Note.—For other cases, see Shipping, Dec, Dig. § 108.*]

2. INSURANCE (§ 479%)—MARINE INSURANCE—INSURANCE BY CARRIER—CON-
STRUCTION OF CONTRACT.

A shipowner carried five annual policies of insurance, aggregating $40,-
000 covering its loss through liability to cargo owners, each having a
rider providing that “the amount hereby insured is to contribute pro rata
with the whole amount of insurance on the merchandise at risk.” The
carrier contracted in a bill of lading issued to a shipper to insure the
cargo covered thereby in terms which measured its liability by that of its
own insurers. It also held an open policy, which by its terms covered
only so much of any loss as was over $40,000. The shipper also held a
policy on the property shipped, which contained provisions that it should
be *“null and void, to the extent of any amount paid by or recoverable
from any carrier and/or bailee,” and that “this insurance shall not inure
to the benefit of any lighterman or carrier whatsoever.” Held that, as
applying to the contract of the carrier with the shipper made by the bill
of lading, the “whole amount of insurance on the merchandise at risk,”
within the meaning of the riders, and which was to be taken into con-
tribution, did pot include its open policy, which by its terms did not at-
tach to the same risk as the annual policies, nor the shipper’s policy,
which was clearly limited not to come into any contribution with the car-
rier.

[Ed. Note—TFor other cases, see Insurance, Cent. Dig. §§ 1244, 1245;
Dec. Dig. § 479.%] '

8. SHIPPING (§ 108*)—MARINE INSURANCE—CONTRACT OF INSURANCE BY CAR-
RIER AGAINST FIRE=EFFECT. _

In such case the contract of the carrier with the shipper had the ef-
fect of voluntarily restoring its common-law liability for loss by fire, ab-
rogated by Rev. St. § 4282 (U. S. Comp. $t. 1901, p. 2943), and having the
right to recover on such liability, whether under or over the $40,000, to
that extent the shipper could not recover on its own policy, which would
make it inure directly to the benefit of the carrier, and the latter could

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’'r Indexes
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{)lﬁt_: t;{'ror that reason invoke such policy to discharge or lessen its own lia-
ity.

[Ed. Note.—For other cases, see Shipping, Dec. Dig. § 108.*]"

In Admiralty. Suit by the Southern Cotton Oil Company against
the Merchants’ & Miners’ Transportation Company. Decree for libel-
ant. : :

The libelant on the 17th day of July, 1907, shipped on board the respond-
ent’s steamer Allegheny at Savannah, Ga., bound for Philadelphia, a quantity .
of cooking oil and lard compound, the value of which was $3,635. The goods
were destroyed by fire en route without negligence upon the part of the re-
spondent. The two bills of lading which covered the shipment limited the
carrier’s liability except in case of payment of a higher freight rate. The
libelant paid the higher rate, and received bills of lading upon which the fol-
lowing was stamped: “Insured Rate. The freight mentioned in this bill of
lading is covered by Marine Insurance while on board the steamers of the
Merchants’ & Miners’ Transportation Company under and in accordance with
and subject to the conditions and limitations of policies of marine insurance -
held by them.”.

At the time of the destruction of the libelant’s goods, the respondent held
six policies of marine insurance upon goods shipped in its steamers on north-
bound voyages. The total value of the cargo upon this voyage, all of which
was shipped under similar bills of lading, not including the libelant’s ship-
ment, was $37,367.16, all of which was a total loss. The libelant at the time
of the shipment and loss held an open marine policy in the London Assur-
ance (Marine) dated November, 1901, and attaching when the goods were
loaded at the inland town of Milhaven. This policy contained the “American
Clause,” and a warranty by the assured that the payment of any loss there-
under should not, directly nor indirectly, inure to the benefit of any carrier
or bailee, and that the policy should be null and void to the extent of any
amount paid by or recoverable from any carrier or bailee. After the loss the
London Assurance Company paid to the libelant the amount of the loss, but
upon the understanding that the said payment should be regarded as a loan,
repayable to the insurer only to the extent that any recovery should be had
from the carrier. Of the respondent’s six policies, all of a later date than
the libelant’s, five were annual, aggregating $40,000, and the sixth an open
policy from $40,000 to $100,000. Each attached on the cargo when laded.
The five annual policies each contained the same “rider” to which reference
is made in the opinion. The respondent insists, first, that the libelant has
been paid in full; second, that the London Assurance Company must bear the
loss; and third, that at most there must be contribution. The libelant insists

. that the respondent’s liability is primary under the language of the several
policies. . ’

Kneeland & Harison, for libelant.
Carter, Ledyard & Milburn, for respondent.

HAND, District Judge (after stating the facts as above). Tt will be
more simple to consider this case first, as though the shipper were
himself suing for the loss and afterwards to see what difference it
makes that he has been paid by the London company. There being no
common-law liability under the circumstances (Rev. St. § 4282 [U.
S. Comp. St. 1901, p. 2943]), the carrier is only responsible because of
the obligation contained in the words stamped on the bill of lading.
These may be considered in two ways: First,"as a direct covenant of
insurance; second, as an undertaking to procure insurance elsewhere,
to collect it, and pay the proceeds to the shipper. Doubtless the sec-

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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ond is the more natural “interpretation, and is that put upon similar
words by Brown, J., in Gross v. N. Y. & T. S. S. Co. (D. C.) 107 Fed.
516. It is quite obvious, however, that the carrier’s policies do not
permit the interpretation of being direct insurance upon the goods.
This is true because they are expressly limited (except the Atlantic
policy) as reinsurance of the carrier’s own risk. If the words on the
bill of lading meant only that the carrier should procure direct insur-
ance, he did not therefore perform the obligation, for he failed to pro-
cure such insurance’ In view of these circumstances it would seem
a more natural construction, in view of the fact that the carrier had al-
ready taken out these policies when he issued the bills of lading, to
say that the obligation was to pay the shipper’s loss under the same
contingencies as permitted him through his own reinsurance to throw
the loss upon his own insurers. This I do not think was ultra vires
a carrying corporation, and did not constitute doing an independent in-
surance business. The terms of his liability are then to be sought in
his own reinsuring policies, just as though he had issued a policy to
the shippers in the same words, mutatis mutandis, as the companies
issued policies to him. In the five closed policies occur these words,
added by the printed “rider,” presumably prepared and annexed by ‘the
carrier himself :

“The amount hereby insured is.to contribute pro rata with the whole
amount of insurance on the merchandise at risk.”

These words I must regard as incorporated into the carrier’s own
obligation, and the question becomes, What is “the whole amount of
the insurance on the merchandise at risk”? Does that amount include
as well both the Atlantic and the London policies, or does it include
only the London and the five closed policies, or does it include simply
the five policies which amount to $40,000?

The “insurance,” within the meaning of the “rider,” did not. include
the Atlantic policy, which by its terms covered only so much of the
loss as was over $40,000. If that policy were included in the total in-
surance which must contribute under the clause in the “rider,” the re-
sult would be to leave the insured partially uncovered; because if the
Atlantic policy did not attach till the loss was over $40,000, and if the
five policies could limit their liability to a proportionate share of the
loss based not only upon the five policies themselves, but also upon the
Atlantic policy, a portion of the first $40,000 would be borne by the
insured. Of course, nobody intended any such result, and it is obvious
therefore that “the whole amount of insurance on the merchandise at
risk” did not include the Atlantic policy, and that had it not been for
the London policy the five annual policies would have borne between
them ‘the whole loss up to $40,000. The result of this reasoning may
be shortly stated thus: That the “other insurance” contemplated by
the “rider” did not include any which by its own terms was in effect
* limited not to share with annual policies themselves.

Coming, now, to the London policy, the respondent urges that it con-
tains the American clause, and that both in day of date and in day of
the attachment of the risk it was the earliest insurance of all. This is
true, but the libelant answers that in spite of this it contained the
words already mentioned:
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“This policy shall be null and void to the extent of any amount paid by or
recoverable from any carrier and/or bailee.”

And also the words:

“This insurapce shall not inure to the benefit of any lighterman or car-
rier whatsoever.”

I agree that it would be an undue restriction of the words to limit
them to the liability of the carrier as such. The contract was written
in general words, and it should stand as it was written. It was not at
all unreasonable, in view of section 4282, that the parties should contem-
plate just such a voluntary undertaking by the carrier against fire as
arose in the case at bar. So construed, by voluntary agreement, the
parties would supply to their relations that part of the original com-
mon-law liability which the statute had abrogated. The question, then,
is of the meaning of the clauses, assuming that they apply to other in-

. surance taken out by the carrier as well as to his common-law liability.

The precise question always remains, however, what was the mean-
ing of the clause in the “rider,” because it is only in accordance with
the terms of his agreement that the carrier may be charged in respect
of these policies. As I have shown above, thé words in the “rider”
could not have intended to include insurance upon which the shipper
could not have recovered while the five policies remained unexhausted.
Therefore, if the shipper should-have settled with the five policies for
less than the full amount, and because he supposed that he would re-
tain rights against the London company, could he thereafter sue the
London company for the balance? If he could do so, I believe that
it is contributing insurance under the clause in the “rider”; if not, it
is not. If he should try to do this, would he not be met at once by the
plea that such a recovery against the London policy would make it in-
ure directly to the benefit of the carrier’s obligations? It is true that
that clause more aptly includes the right of subrogation, but it is not
quite clear that this result is precisely the equivalent of subrogation by
the carrier to the shipper’s claim against the London policy. No doubt
the result arises in a different way, but it is just the same, and the
London policy would inure to the benefit of the carrier and exonerate
him, quite as completely as though he filed a bill for subrogation. I
think, therefore, that the London company clearly meant not to come
into any contribution with the carrier, and that.therefore the carrier
may not use it as contributing insurance under the clause in the “rider.”
The American clause in the London policy has, therefore, nothing to
do with the question, for the whole policy was limited so as not to
come into effect till the carrier’s liabilities were exhausted. '

In respect of the Atlantic policy the question is of the American
clause in it as against the American clause in the London policy.
Clause for clause the Atlantic policy must win, for it too was subse-
quent both as regards the respective rates when the risk attached and -
when the policies were issued. Brown, J., in- Gross v. N. Y. & T. S.
S. Co. (D. C.) 107 Fed. 516, 520, construes the words “shall have made
any other assurance” as referring to the attachment of the risk, and
in the case at bar the shipper had “made” no assurance with the Lon-
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don company prior to the date of the Atlantic policy in this sense. On
the other hand; the insurance “made” by the shipper by virtue of the
bill of lading was after the date of the London policy which would
make that company liable. However, I think it is not necessary to de-
cide that question, because the construction of the clause in the London
policy, adopted'above, excludes as well the Atlantic policy as the five
annual policies. If the London policy bears that part of the loss which
the Atlantic policy otherwise would bear, it has “inured” to the bene-
fit of the carrier quite as truly as it would “inure” to the benefit of the
five policies. If the Atlantic company could urge its exemption under
the American clause, and if the London company could insist upon ex-
emption under its own peculiar clause, then the shipper was in part
uninsured ; which cannot be. One must yield, and I think it reason-
able that the “assurance made,” as referred to in the Atlantic policy.
must be read as an assurance not so limited as to be null and void, if
marshaled in a hotchpot along with the carrier’s obligations.

Thus, even upon the assumption that the risk was the same, and the
parties the sarhe, in the carrier’s insurance effected by the bill of lading
and in the London policy, still, by the necessary intention of the par-
ties, I think the carrier must be understood as having intended not to.
exempt from his insurance that much of the risk which another in-
surer expressly declined to assume. '

The rights of the shipper being thus determined, the effect of the
payment by the London company is exactly covered by the case of
Bradley v. Lehigh Valley R. R. Co., 153 Fed. 350, 82 C. C. A. 426, and
a decree is proper for the full amount of the loss against the respond-
ent. -

A decree to that effect may therefore be éntered.

ORDER OF ST. BENEDICT OF NBW JERSEY v. STEINHAUSER.
(Circuit Coui't, D. M‘innesota, Second Division. June 22, 1910.)

1. RELIGIOUS SOCIETIES (§ 18%)—RELIGIOUS CHARITABLE ORDER—CONTRACTS
wWITH MEMBERS—VOW OF POVERTY.

The Order of St. Benedict of New Jersey is a charitable corporation
chartered by the state whose members are required by the charter to be:
members of the religious order of St. Benedict. All members of such
‘ religious order take the vow of poverty, by which they renounce the .
right to individual ownership of property. The constitution of the cor-
poration provides that it is agreed upon that no member shall claim more:
that a decent support, but shall, as soon as possible, convey all property
which he then holds or thereafter may hold to the corporation. It fur-
ther provides that members may voluntarily leave the order. Held, that
the contract between a member and the corporation with respect to prop-
erty is not in violation of public policy, but is valid and binding so long:
as a member retains his membership, and that property held by a mem-
ber who died in full fellowship at the time of his death, which was ac-
quired with his earnings, belonged to the corporation and not to his heirs.

[Ed. Note—For other cases, see Religious Societies, Dec. Dig. § 18.%]

sFor othet cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes.
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2. RELIGIOUS SOCIETIES (§ 18*)—RELIGIOUS CHARITABLE ORDER—CONTRACTS
WITH MEMBERS—VOW OF POVERTY.

The fact that such member who was for some years before his death

"~ a resident of another state was permitted by the abbot to retain his

earnings, and use the same for charitable purposes, did not release him

from his vow of poverty, nor make such earnings his individual prop-

erty, but merely constituted him agent of the order for its disbursement.

[Ed. Note.—For other cases, see Religious Societies, Dec. Dig. § 18.%]

8. EXECUTORS AND ADMINISTRATORS (§ 225*)—CLAIMS AGAINST ESTATE—TIME
ror FILING. )

The claim of a third person that he is the owner of property in the
hands of an administrator is not a claim that is within the jurisdiction
of the probate courts of Minnesota, and is not affected by Rev. Laws
Minn. 1805, § 3730, requiring claims against estates to be presented to
the probate court for allowance within the time fixed by order of such
court nor is it within section 3733, limiting the time within which actions
may be brought against an executor or administrator on provable claims.

[Ed. Note.—For other cases, see Executors and Administrators, Dec.
Dig, § 225.%]

4. LIMITATION OF ACTIONS (§ 60%)—ACCRUAL OF RIGHT OF ACTION—PRINCIPAL
AND AGENT. ) : ‘

Where an agent was permitted to retain and use for certain purposes
property belonging to his principal, which authority had not been with-
drawn at the time of his death, limitations did not begin to run until
that time against an action by the principal to recover the property un-

" expended. .
60[Ed. Note.—For other cases, see Limitation of Actions,. Dec. Dig. §
L] :
5. Courts (§ 489*)—JURISDICTION OF FEDERAL COURTS—SUIT AGAINST AD-
MINISTRATOR. :

While a federal court cannot interfere with property in the hands of an
administrator, which is in the custody of the state probate court, it may
adjudge the rights of parties before it in such property, and such ad- .
judication ‘will be binding on the administrator and may be enforced
against him personally.

[Ed. Note—For other cases, see Courts, Dec, Dig. § 489.*]

In Equity. Suit by the Order of St. Benedict of New Jersey .
against Albert Steinhauser, administrator of Augustin Wirth, de-
<ceased. Decree for complainant. :

Otto Kueffner and Albert Schaller, for complainant.
Pitzer & Hayward, for defendant. '

WILLARD, District Judge. This case presents a controversy in
which the complainant claims that the property left by Augustin
Wirth at his death belonged to it, because -he lived and died a member
-of the Order of St. Benedict. The defendant claims that for various
reasons the property belongs to the heirs at law. That the documents
-offered in evidence to show that Wirth belonged to the Order of St.
Benedict, and that he had transferred his stability to the plaintiff, the
‘Order of St. Benedict of New Jersey, were duly executed by Wirth,
was admitted at the argument. Even without this admission the au-
thenticity of the documents was sufficiently proven. From them it ap-
pears that Wirth became a member of the Order of St. Benedict at the
monastery of St. Vincent in Pennsylvania, on August 15, 1852, and on

*For other cases see same topic & § NUMERR in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes
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May, 1887, being still a member of the order, he transferred his sta-
bility from the Abbey of St. Benedict in Kansas to the Abbey of St.
Mary, Newark, N. J.,, and therefore to the Order of St. Benedict of
New Jersey, the complainant in this cause. Wirth died at Springfield,
Minn., December 19, 1901. Some suggestion was made during the
taking of the evidence and in the briefs of the defendant to the effect
-that Wirth in moving to Minnesota ceased to be a member of the Or-
der of St. Benedict, and ceased to belong to the complainant corpora-
tion. I find as a fact, however, that at the time of his death he still
remained a member of the order. Hoerr, a witness for the defendant,
testified (defendant’s record, 149, 150) that he saw  Wirth about a
year before his death at Mankato, Minn., wearing the habit of the Or-
der of St. Benedict. A receipf was introduced in evidence (defend-
ant’s record, p. 152), dated Springfield, Minn., January 2, 1900, signed”
by Father Wirth, and to his signature he added the letters O. S. B.’
He also made a financial report of the Church St, Raphael, Spring-
field, Minn., of which he was then in charge from January 1, 1900,

to January 1, 1901, to which he signed his name as Augustin Wirth, - -

Q.’S.'B. There is nothing to contradict the almost conclusive evidence
furnished by this testimony and these documents. Dying within the
order, it foilows that he was also a member of the complainant cor-
poration, for there is nothing to show that he had transferred his sta-
bility  from the Order of St. Benedict of New Jersey to any’ other
monastery, although there was at the time in Minnesota a monastery
of the order at St. Cloud. ) )
The first question for consideration is this: What effect iipon his
rights to property was produced by his joining the Order of St. Bene-
dict? When he joined that order he took the three vows of chastity,
poverty, and obedience. The only one of these vows which it is neces-
sary to consider in this case is the vow of poverty. The rule of St.
Benedict which governed the order provided in its chapter 33, as fol-
lows: '

“The vice of personal ownership must above all things be cut off in the
monastery by the very root, so that no one may presume to give or receive
anything without the command of the Abbot; nor to have anything whatever
as his own, neither a book, nor a writinig tablet, nor a pen, nor anything else
whatsoever; since monks are allowed to have neither their bodies nor their
will in their own power. Kverything that is necessary, however, they must
look for from the father of the monastery; and let it not be allowed for any
one to have ‘anything which the Abbot did not give or permit him to have.
Let all things be common to all, as it is written. 'And let no one call or take
to himself anything as.his own. But if any one should be found to indulge
this most baneful vice and having been admonished once and again, doth not
amend, let him be subjected to punishment.” (Complainant’s record, p. 25.)

This rule was in force in New Jersey when Father Wirth became
a member of the Order of St. Benedict of New Jersey. The Abbot
of St. Mary’s testifying with reference to this rule said on page 123
of complainant’s record:

“They lived in common with each other, and whatever they had the com-
munity gave to the monastery, only claiming what they needed of necessity;
they have alway’s been taken care of like the children of a family.”
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" And again on page 192:

“There is no member claims anything as his own, but getting all he needs
from the common income that we have. No member can call anything strict-
ly his own, but for subsistence and for all he needs, all necessary things, he
depends upon the income of the community at large.”

Father Engle, the Abbot of St. John’s Abbey ‘in Minnesota, testi-
fied as to the construction placed by the canon law upon the vow of
poverty, and said on page 189 of defendant’s record:

' “A. As to vow of poverty when this is solemnly made in religious order

it incapacitates such a member to possess or acquire property for himself and
to make independent use of temporal things which can be valued in money.”

~ And again on page 192:

“Q. You say that® incapacitates members from possessing property or tem-
poral things whose value can be measured in money. - Is that a well-settled
principle of your camon law? A. Yes, sir. Whatever a monk acquires he
acquires for his monastery. Q. That, you say, incapacitates a member or
monk from holding property? A. Yes; in his name and for himself.”

The present Abbot of St. Mary’s Abbey testified upon this subject
as follows: _

“Q. If a member subject to the dominion of the Abbot at Newark were to
hold or obtain property of any description whatever in any state of the
United States, would that property become the property of the order? A.
It would. Q. And would it become such property of the order by virtue of
the fact of vows which the possessor took? A. It would.”

As a matter of history it is well known that the members of a reli-
gious order have no property of their own. This was so universally
by the canon law, and it is declared to be the municipal law of Spain
in the Seven Partidas, compiled and published in 1263. Laws 2, 14,
and 22, title 7, Partida 1. FEven if a monk did depart from the con-
vent and had charge of a church, he still could acquire no property of
his own. Law 26, title 7, Partida 1. How far the civil courts are
bound by the canon law it is not necessary to inquire, nor is there here
any question as to the effect of the judgment of an ecclesiastical tri-
bunal, such as was presented in Watson v. Jones, 13 Wall. 679, 20 L.
Ed. 666, cited by the defendant. FEvidence as to the vows taken upon
joining the order, and the testimony as to the effect of these vows is.
important-only in the construction of the charter, constitution, and
by-laws of the Order of St. Benedict of New Jersey. ‘

The complainant here is not the Order of St. Benedict founded
about the year 525, which is and always has been a religious order,
but the orator in this case is a civil corporation chartered by the state-.
of New Jersey, and known as the Order of St. Benedict of New Jer-
sey. - Father Wirth was a member not only of the religious society,.
but also of the civil society, and the civil society is the entity bringing
this suit. Its rights must depend upon the construction given to its
charter, constitution, and by-laws. If they differ from the rules gov-
erning the religious order, the latter must give way. ‘That they do-
differ with regard to the matter of leaving the order will be seen later-
on in this decision, :
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What then do they provide? The act of the Legislature of New
Jersey incorporating the Order of St. Benedict of New Jersey pro-
vides that certain persons named, “‘and their associate members of the
society called the Order of St. Benedict, being a society of religious
men living in community and devoted to charitable works and the edu-
cation of youth” be constituted a body politic under the name above
mentioned. (Complainant’s record, p. 128). The charter also pro-
vides that the corporation may “make such by-laws for their govern-
ment and for the admission of members into the corporation as they
shall deem necessaty and proper; provided, that such_by:laws shall
not be repugnant to, nor inconsistent with the Constitution of the
United States or of this state.” It also provides “that no person shall
be or remain a corporator except regular members of said religious
society, living in community and governed by the laws thereof.”

The constitution provides, among other things, as follows:

“Section 2. The object of this corporation is divided between the educa-
tional training of youth and the spiritual guidance of souls. Each is con-
-ducted in conformity with principles and general discipline of the Roman
Catholic Church and in accordance with the disciplinary statutes of the Or-
_ <der of St. Benedict, well known throughout the Roman Catholic Chux:ch.”

“Section 10. To become and to be a member of this corporation it is abso-
lutely necessary: :

“1. To become a member of the Order of Saint Benedict founded about the
year A. D. 525 by St. Benedict in Italy, and well known in the Roman Cath-
-olic Church.

“To have made solemn vows in the said order and to have received the
‘Order of Priesthood in the Roman Catholic Church.

“Section 12. Since the Order of St. Benedict of New Jersey is solely a
charitable institution, the real estate of said order and the individual earn-
ings of its members, are and must be considered as common property of the
‘Order of St. Benedict of New Jersey from which the members of said order
-derive their support and the balance of which income and property should
serve for the following up and carrying out of the charitable objects of the
-order. )

“It is therefore agreed upon by all the members of the said Order of St. -
Benedict of New Jersey that no member can or will claim at any time or
under any circumstances more than their decent support for the time for
which they are members of the charter of the Order of St. Benedict of
New Jersey, and no further. And, moreover, that each member, individually
pledges himself to have all property, which he now holds or hereafter may
hold, in his own name conveyed as soon as possible to the legal title of the
‘Order of St. Benedict of New Jersey.” S o

That the vow of poverty, as understood by the canon law, is clearly
binding upon members of that civil corporation, appears first, in the
charter itself, and in section 10 of the constitution, which provide that
-only members of the Order of St. Benedict can become members of
the civil corporation; second, by section 2 of the constitution which
«declares that the object of the corporation shall be attained in con-
formity with the principles and disciplinary statutes of the Order of
St. Benedict; and especially, third, by section 12 of the constitution
above quoted. All of these provisions were in force when Wirth
joined the Abbey of St. Mary’s in 1887. By joining the Abbey at
that time Wirth agreed to give to it everything which he then had,
and everything which he might thereafter acquire. The defendant
now ‘claims that, if that is the proper construction of the contract
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made between the orator and Wirth when the latter joined the order,
such contract is void on the grounds of public policy.

In order to determine whether this objection to the contract can
prevail in this particular suit, it is necessary to consider just how the
question arises here. We have not here a case where a member has
been expelled, or has voluntarily left the order and is attempting to-
recover something that he has paid in; nor is it a case where a mem-
ber has veluntarily left the order, where his relations with it have
been entirely terminated, and notwithstanding this termination the or-
der is attempting to compel the member to account for his earnings.
received after such separation. On the contrary, we have here a case
where Wirth lived and died a member of the order. We have here a.
case where that order and Wirth both considered the contract binding
upon them up to the time of the death of the latter. I say this, for
although there is evidence that the Abbot of St. Mary’s and Wirth did
not agree, and that Wirth had been reprimanded by Hildebrand of
Rome, Abbot Primate, yet, the fact remains that, notwithstanding
these differences, he did not separate himself nor attempt to separate
himself from the order, but died within it. The order on its part had
fulfilled all its obligations to Wirth. It is true that he did not live in
the Abbey or in New Jersey during the last years of his life, nor did
the complainant contribute anything to his support, for that was not
necessary. As soon, however, as the Abbot of St. Mary’s was in-
‘formed of the sickness of Father Wirth he at once requested the Ab-
bot of St. John’s, St. Cloud, to give such assistance as was necessary,
and the Abbot of St. John’s sent a member of the order to Springfield,
who reached there a few days before Father Wirth’s death. He was
buried by the order at St. John’s Abbey in St. Cloud. .

So far as the performance of the contract is concerned, this pre-
sents the case of an executed contract, and not a case of an executory
contract. It is thus distinguished from the cases of Hershy v. Clark,
- 35 Ark. 17, 37 Am. Rep. 1, and Bates Machine Co. v. Bates, 87 Ill.
App. 225. 'The case is simply this: At the death of one who was at
the time of such death a member of the order, there is found in his im-
mediate possession and control certain property, which by the terms
of the contract between the member and thé order belonged to the
order, but had not come into its possession; and the question is, does
this property belong to the order, or to the heirs of the deceased mem-
ber? Had such a case arisen in Spain after the promulgation of the
Partidas, the monk would. have been buried outside of the monastery
in some dumping ground, and the money would have been buried with
him. 1In later years, however, it was held that it was not necessary to-
bury all the money thus found, but it was sufficient to bury thirty
denarii with him. ILaw 14, title ¥, Partida 1. 'The claim of the de-
fendant upon the facts hereinbefore set out is that the contract is.
void as against public policy. It is in effect a claim that had Wirth
before his death paid over to the order what he received from the sale-
of his books or for his personal services, his administrator or his heirs.
could, nevertheless, after his death, have maintained an action to re-
cover back the amount so paid and the value of his services.

The defendant says in his brief, page 64:



ORDER OF ST. BENEDICT OF NEW JERSEY V, STEINHAUSER. 143

“That the alleged contract—the acknowledgment of the rule of St. Benedict,
gnd the taking of the vow of poverty—incapacitates a member from hold-
ing property, and entitles the complainant to demand a recognition of that
incapacity in a court of equity, in the United States in the twentieth cen-
tu_ry, is a startling proposition; in fact in the face of the principles under-
lying American institutions, of personal rights so jealously guarded in all
our Constitutions, it is most astounding.”

To me the astounding thing is, not that it should be claimed that
such a contract executed as, this was, was valid, but that it should be
claimed that it was void. It would seem to be contrary to all sense
of justice to say that after a person had joined such an order as this,
had unselfishly devoted his life to the charitable purposes of its or-
ganization, had worked continually that the money derived from his.
labors might be used by the society for such purposes, and after it had
been so used by it, and after the man had died in full communion with
the order, that his heirs, his nephews and nieces; could maintain an
action to recover from the order the value of the services of their an-
cestor. Yet that must be the result if the contract made between the
orator and Wirth was contrary to public policy. That the purposes
of the order are not contrary to public policy cannot for a moment be
doubted. To doubt upon that point would be to doubt the doctrines of
the Christian religion, and the teaching of the moralists of all ages.
The defendant seizes hold of some statements made by the experts on
canon law, to the effect that the vow of poverty incapacitates a man
from holding property, and then says that the right to obtain and hold
property cannot be divested any more than the right to his personal
liberty. In this case we are not concerned with the question as to
whether a person once a member of the Order of St. Benedict can
ever be relieved from the vow which he took on becoming a member.
It used to be said that not even the Pope himself could give him dis-
pensation. Law 2, tit. 7, Partida 1. But this idea has for ages been
abandoned, and that he can by the church be relieved from the vows
is well settled. The witnesses on canonical law say that he could cease
to be a member by secularization or expulsion, and that this takes
place only with the consent of the order. It is thus seen that a person
can be relieved from his vows even by the canon law. But the ques-
tion is, as has been said before, not what were Wirth’s relations to the
Order of St. Benedict, but what were his relations to the Order of St.
Benedict of New Jersey. It'is distinctly provided in the constitution
of the complainant that a member may voluntarily leave the order.
Sec. 11 of the Constitution is as follows:

. “Membership is lost at once: * * * (2) By voluntarily leaving the or-
der for any purpose whatsoever.” .

Wirth could at any time have separated from the complainant. If
he had done so, the complainant would have had no right to his future
earnings. It cannot be said, then, that the contract entered into be-
tween the parties when Wirth became a member of the complainant
forever deprived him of the right of acquiring property, and forever
incapacitated him from owning property. He could resume his right
to acquire property for himself at any time he chose. With this right
of voluntary withdrawal, what ground can there be for saying that
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the. contract of 1887 was against public policy?” On principle, it is
very clear that it cannot be said to be so, and it is equally so on au-
thority. The state of New Jersey having incorporated this society,
one of the articles of which states that only members of the Order of
St. Benedict can become members thereof, it cannot be said that such
an organization as the complainant is contrary to the public policy of
the state of New Jersey. The Legislature must have known what the
religious order of St. Benedict was when it incorporated the Order of
St. Benedict of New Jersey.

Cases very similar to the one at bar have been before the courts on
several occasions. One of them is Goesele v. Bimeler, 14 How. 589,
604, 14 L. Ed. 554. In that case the court said:

“He then signed the first articles, which, like the amended articles, re-
nounced individual ownershlp of property, and an agreement was made to
labor for the community, in common with others, for their comfortable main-
tenance. All individual right of property became merged in the general
right of the association. He had no individual right, and could transmit

*none to his heirs. It is strange that the complainants should ask a partition
through their ancestor, when, by the terms of his contract, he could have

. no divisible interest. They who now enjoy the property, enjoy it under his
-€Xpress. contract.”

And again on page 605 of 14 How. (14 L. Ed. 554):

“What is there in either of these articles that is contrary to good morals,
or that is opposed to the policy of the laws? An association of individuals
is formed, under a religious influence, who are in a destitute condition, having
little to rely on for their support but their industry, and they agree to labor
in common for the good of the society, and a comfortable maintenance for
-each individual; and whatever shall be acquired beyond this shall go to the
common stock. This contract provides for every member of the community,
in sickness and in health, and under whatsoever misfortune may occur. And
this is equal to the independence and comforts ordinarily enjoyed.”

The same organization was before the court of Ohio in the case of
‘Gasely v. Separatists Society of Zoar, 13 Ohio St. 144. The contract .
was held binding against one who having withdrawn sought a division
-of the property and an assignment to herself of her share.

Schriber v. Rapp, 5 Watts (Pa.) 351, 360, 30 Am. Dec. 327, had to
-do with the Harmony Society. The court said in that case:

“An -association for the purposes expressed is prohibited neither by statute
nor the common law, and it is clear that, except for the amount of its in-
come, this society would be entitled to a charter by our statutes for self-in-
corporation. It may be true that the business and pursuits of the present
day are incompatible with the customs of the primitive Christians; but that
is a matter for the consideration of those who propose to live in conformity
to them. Our laws presume not to meddle with spiritualities, and religious
societies are regarded by them but with an eye to their temporal consequences.
It has not been pretended that this society is detrimental to the public or its
neighbors. It is an ecclesiastical community, performing with alacrity its
duties to the laws, rendering unto Ceesar the things that are Caesar’s, and
fashioning its municipal rules of property and government after the models
-of those Christian societies that existed in the days of the apostles. Its most
peculiar features are submission to the will of its founder and an equal par- -
ticipation of property brought in the common stock by individuals, or produced
by the labor of the whole,” .

’
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In the case of Burt v. Oneida Community, 137 N. Y. 346, 353, 33
N. E. 307 (19 L. R. A. 297), the court stated the character of the so-
ciety to be as follows:

“Necessarily the basic proposition of such a community was the absolute
and complete surrender of the separate and individual rights of property of
the persons entering it, the abandonment of all purely selfish pursuits, and
the investiture of the title to their property and the fruits of their industry
in the common body, from which they could not afterwards be severed or
withdrawn, except by unanimous consent. It was fashioned altogether ac-
cording to the pentecostal ideal, that all who believed should be together and
have all thlngs common.”

The court then said, page 354 of 137 N. Y., page 308 of 33 N. E.
(13 L. R. A. 297):

“These were the main features of the organization to which the plaintiff
voluntarily became a party. It is not shown or found that he was induced °
to enroll himself among its members by any fraud or duress; and, in viewing
it solely as a business undertaking, it was not prohibited by any statute or
in contravention of any law regulating the possession, ownership or tenure
of property. It imposed no unlawful restraint upon the alienation of prop-
erty, for the title to its redl estate could be conveyed at any time by the
united action of its members if they so willed it. It was a joint holding of
property by the adult members of the community, with this qualification:
That upon the death or withdrawal of a member no share of interest therein
passed to him or his personal representatives, but they who survived or re-
mained continued to hold jointly the entire property in solidum.”

In the case of Waite v. Merrill, 4 Me. 102, 118, 16 Am. Dec. 238,
the plaintiff withdrew from the community of Shakers, and.attempted
to recover the value of his services while such a member on the
ground that his contract of membership was void. The court said:

“It is said that it is void, because it deprived the plaintiff of the constitu-
tional power of acquiring, possessing, and protecting propelty The answer to
this objection is that the covenant only changed the mode in which he chose to
exercise and enjoy this right or power; he preferred that the avails of his
industry should be placed in the common fund bank of the society, and to
derive his maintenance from the daily dividends which he was sure to re-
ceive. If this is a valid objection, it certainly furnishes a new argument
against banks, and is applicable, also, to partnerships of one description as
well as another. It is said that the covenant or contract is contrary to the
genius and principles of a free government, and therefore void. * * =
In support of this objection, it is contended that the covenant is a contract
for perpetual service and surrender of liberty. Without pausing to inquire
whetfier a man may not legally contract with another to serve him for 10
years as well as 1, receiving an acceptable compensation for his services, we
would observe that by the very terms of the fourth and fifth articles, a seces-
sibn of members from the society is contemplated, and its consequences
guarded against in the fifth by covenants never to make any claim for their
services, against the society.”

And again on page 120 of 4 Me. (16 Am. Dec. 238):

“Again it is urged that the covenant is void, because its consideration is
illegal; that it is against good morals and the policy of the law. We appre-
hend that these objections cannot have any foundation in the covenant it-
self ; for that is silent as to many particulars and peculiarities which the
counsel for the plaintiff deems objectionable. The covenant only settles cer-
tain principles as to the admission of members; community of interest; mode
of management and’ support acquisition and use of the property; stlpnla-
tion in respect to services and claims; professions of a general nature as to
the faith of the society; and a solemn renewal of a former covenant and ap-

179 I'.—10
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pointment of certain officers. * * “* Now, what is there illegal in its con-
sideration, or wherein is it against good morals or the policy of the law?
It does not contain a fact or a principle which an honest man ought to con-
demn; but it does contain some provisions which all men ought to approve.
It distinetly inculcates the duty of honest industry, contentment with com-
petency, and charity to the poor and suffering.”

The case of Gass & Bonta v. Wilhite, 2 Dana (Ky.) 170, 180, 26
Am, Dec. 446, had to do with another community of Shakers. It was
held that seceding members had no right in or to the community prop-
erty, The court said:

“So long as piety is recognized, by common assent, and by the Legislature,
as a valuable constituent in the character of our citizens, the general law
must foster and encourage what tends to promote it. In legal estimation, it
must be viewed, as what is not only estimable in itself, but as an appurtenance
to the characters of individual citizens, of great value to society, for its tend-
ency to promote the general weal of the whole community. By the common
assent of men in all time, it seems to be agreed that societies or communities
of individuals, having its cultivation for their principal object, are necessary,
or at least proper, auxiliaries to its support and propagation.”

Schwartz v. Duss, 93 Fed. 529, decided by the Circuit Court for the
Western district of Pennsylvania, involved the Harmony Society, the
same organization which appeared in Schriber v, Rapp, supra, and in
Baker v. Nachtrieb, 19 How. 126, 15 L. Ed. 528. In Schwartz v.
Duss, the court said on page 530 of 93 Fed.: ‘

“In view of the decision of the Supreme Court of Pennsylvania in Schriber
v. Rapp, 5 Watts, 351 [30 Am. Dec. 327], and the decisions of the Supreme
Court of the United States in Goesele v. Bimeler, 14 How. 589 [14 L. Ed. 554],
and Baker v. Nachtrieb, 19 How. 126 [15 L. Ed. 528}, it is clear that the above-
recited articles of agreement are valid contracts, and that thereunder, upon
the death of a member of the society in fellowship, no claim, enforceable
against the society or its property, passes to his heirs or personal representa-
tives, and that since 1836 no member voluntarily withdrawing from the so-
ciety could acquire any such claim.”

And speaking of persons who continued in the society until their
death, as did Wirth in this case, the court also said on the same page:

“The other persons through whom the plaintiffs claimed remained with the
society and died in fellowship. They thus received and enjoyed all the bene-
fits secured to them by the recited articles of agreement, and therefore no
rights, enforceable against the society, passed from them to their heirs or
personal representatives.” ‘

The decree in that case was affirmed by the Circuit Court of Ap-
peals of the Third circuit (103 Fed. 567, 43 C. C. A. 323), and by the
Supreme Court in 187 U. S. 8, 26, 23 Sup. Ct. 4, 10, 47 L. Ed. 53.
The Supreme Court, in affirming the judgment, said:

“That agreement was the affirmation and the continuation of the prior
agreements, and they were held not to be offensive to the public policy of
Pennsylvania, by .the Supreme Court of that state in Schriber v. Rapp, 5
Watts, 351 [30- Am. Dec. 327]. The trial court in that case had instructed the
jury that ‘there is nothing in the articles of association (those of 1805, 1821,
and 1827) given in evidence that renders the agreement unlawful or void;
* nothing in them inconsistent with constitutional rights, moral precepts, or
public policy’” The Supreme Court observed that the point made against the
articles as being against public policy was attended with no difficulty, and
Chief Justice Gibson said for the court: ‘An association for the purposes ex-
pressed is prohibited neither by statute nor the common law.,” And it did not

¢
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occur to this court in Baker et al. v. Nachtrieb, 19 How. 126 [15 L. Ed. 528}, to
treat them as invalid contracts. See, also, Goesele v. Bimeler et al.,, 14 How.
589 [14 L. Ed. 554]; Speidel v. Henrici, 120 U. S. 377 [7 Sup. Ct. 610, 30 L.
Ed. 718).”

Some of the questions here involved were before the Circuit Court

of the Southern district of New York, where a demurrer to a bill very
“similar to the bill.in this case was overruled. Benziger v. Steinhauser

(C. C) 154 Fed. 151, «

No one of the cases cited by the defendant shows that the contract
evidenced by the complainant’s charter, constitution, and by-laws is
contrary to public policy. The one that comes nearest to it is Balti-
more Humane Society v. Pierce, 100 Md. 520, 60 Atl. 277, 70 L. R.
A. 485. It was there held that the contract by which Pierce agreed
on entering a Home for Aged Men to convey to the society all proper-
ty which he might thereafter acquire by device or legacy was void as
against public policy. Without passing upon the soundness of this
decision, it is enough to say that it furnishes no support for the propo-
sition that after Pierce’s death his executor could have recovered from
the home the value of the services which Pierce might have rendered
to it in consideration for his support during his life,

I conclude that the contract here involved was not void as being
against public policy, or for any other reason, and ‘that it was bind-
ing on Wirth at his death and upon his heirs now, unless it was in
some way modified in his lifetime. The claim of the defendant is that
there was such modification.

Father Wirth was an author of some repute, and for a long time
prior to his death published many of his works. e made a contract
in 1897 with Benziger Bros., publishers, by which they agreed to pub-
lish his books and pay him ‘a royalty thereon. Father Wirth procured
in his own name copyrights on some of these books. It is proven
beyond doubt that not only the money paid to Father Wirth by Ben-
ziger Bros., but also all which he received from the sale of his books,
he kept and used during the latter years of his life, turning none of it
over to St. Mary’s Abbey. It is also proven that while the Abbot re-
quired Father Wirth to account for moneys which he received for his
services in the different churches with which he was connected, the

- Abbot never required him to account for any of the money which he
received from the sale of his books. It is also proven that the Abbot
of St. Mary’s knew of the contract between Benziger Bros. and Father
Wirth, and knew also, that before that time Father Wirth had re-
ceived and was receiving money from the books which he published.
The testimony also shows, both that of the complainant and that of
the defendant, that Wirth was given permission by the order to use
the money which he received from his book. There is some contro-
versy in the evidence, however, as to the precise terms of that permis-
sion. That it was oral is proven. The testimony of the complainant
is that the permission was simply that Father Wirth might himself
dispose of the money for charitable purposes, instead of turning it
over to the Abbey. Of the witness for the defendant upon this point,
only two need be considered—Rose Schneider and Elizabeth Wirth.
The testimony of Florian Wirth, the husband of Elizabeth -Wirth, one



148 179 FEDERAL REPORTER.

of the heirs, upon this point is not entitled to any weight, for although
he said in several places that Father Wirth told him that he had per-
mission to use the money derived from his books for any purposes he
saw fit; yet he said at two different places that Father Wirth never
said anything to him about the disposition which should be made of
this money. Rose Schneider testified that Father Wirth told her.
‘that whatever he earned with his pen was his own; and that he had
received permission from-the Abbot. Elizabeth Wirth testified that
Father Wirth told her that he had permission from the Abbot to
write books, and that he could do with the money what he liked. I
find, however, as-a fact, that the permission was to use the money
only for charitable purposes. The evidence does not justify a finding
that there was a permission that the money which he received from
the sale of his books should'belong to him as an individual. Such a
permission would be entirely inconsistent with the vow of poverty,
the fundamental idea of the order, and it would be beyond the power
of the Abbot to give. There is nothing in the charter, constitution, or
by-laws which authorizes the Abbot to single out one of the monks,
and say to him that all or a part of what he earned might belong to
himself. The effect of the permission that was given was to make
Wirth the agent of the order in disposing of the money in charity,
which agency teriminated with his death., Whatever he had thus dis-
posed of, the complainant would be estopped from recovering now.
But the permission falls far short of an agreement that whatever he
left should after his death belong to the heirs and not to the order.
The permission being thus stated, namely, to use the money for char-
itable purposes, the argument of the defendant, based upon the prac-
tical construction of the contract by the parties, laches, and estoppel,
loses its force. While it is proven that the Abbot knew that Wirth
was receiving the money, and that he had invested it in his own
name, yet there is nothing. to show that he ever knew that Wirth
claimed it as his own so that it would go to his heirs at his death, It
is very apparent that Father Wirth was treated with a great deal of
consideration by the Abbot and other members of the order. The ex-
planation of this is found in his age, the state of his health, his ability,
and the distinguished services which he had rendered to the order.

From what has been said it appears that the contract was valid, and
that as made originally it continued until Wirth’s death, By it, all that
he acquired during his lifetime became the property of the order.
Even that which he paid out he paid out, not as his own, but as the
money of the order. When he died everything that he left belonged
to the order, and though the title to it stood in his name, that fact
did not make it the property of his heirs. It was the property of the
order, and a court of equity could compel the heirs and administrator
to account therefor. ‘ :

Some objections to granting the complainant any relief are made by
the defendant, based upon the statute of limitations and the probate
law of Minnesota. One of thése objections is that the complainant
never presented its claim to the probate court.

Section 3730, Rev. I’aws Minn. 1905, provides in part, as follows:’



ORDER OF ST. BENEDICT OF NEW JERSEY V. STEINHAUGSER. 149

“All claims against the estate of a decedent, arising upon contract, whether
due, not due, or contingent, must be presented to the court for allowance,
within the time fixed by the order, or be forever barred.”

That the claim of the order was not a provable claim under this sec-
tion is very clear. It does not claim damages for breach of a contract,
but claims the property itself. It claims, for example, to be the equi-
table owner of the real estate situated in Minneapolis, and of the copy-
rights, and of the notes now in the poséession of the administrator.
The claim of a third person that he is the owner of property in the
hands of an administrator is not a claim that is within the jurisdiction
of the probate courts of Minnesota. Mousseau v. Mousseau, 40 Minn.
238, 41 N. W. 977. The case of Jorgenson v. Larson, 85 Minn. 134,
88 N. W. 439, cited by the defendant, was not an action for specific
performance, but was a claim for damages. The plaintiff in that case
by virtue of his exécutory contract signed only by the husband, was
never the owner, legal or equitable, of the wife’s one-third interest in
the property. As the claim in this case was not a provable one, it is.
not necessary to consider the case of Security Trust Company v.
Black River National Bank, 187 U. S. 211, 23 Sup. Ct. 52, 47 L. Ed.
147, cited by the defendant, nor his argument based thereon, to the
effect that the laws of Minnesota relating to proof of claims are bind-
ing upon the national courts sitting therein.

The defendant also relies upon section 3733 of the Revised Laws of
Minnesota. That section is as follows:

“No action at law shall lie against an executor or administrator for the
recovery of money upon any demand against the decedent allowable by the
probate court, and no claim against a decedent shall be a charge upon his
estate unless presented to the probate court for allowance within five years
after his death: Provided, that nothing in this section shall be construed as
preventing an action to enforce a lien existing at the date of decedent’s

death, nor as affecting the rights of a creditor to recover from the next of
kin, legatees, or devisees to the extent of assets received.” "

- The claim here in question not being a provable claim, the first part
of the section does not apply, nor does the last part of the section
apply for the same reason. That part is not, as the defendant claims,
entirely without limitation. It is qualified by the nature of the claim,
for it assumes that it is a claim which may be allowed by the probate
court. The section itself on its face, as well as its history, shows,
too, that it contemplates a lien upon the estate by virtue of proceed-
ings in the probate court, and not in courts of general jurisdiction.

The defendant also claims that the suit is barred by the general
statutes of limitation of Minnesota. Section 4076, Revised Laws of
Minnesota. The limitation is one of six years. Wirth died December
16, 1901. The bill was filed on August 19, 1907, and therefore within
six years from his death. .

As has been before said, the relations between Wirth and the order
were such that all that he acquired belonged to the order. As agent
of the order, he had a right to dispose of for charitable purposes the
money which he derived from his books, but the part of his money
which at the time of his death he had not disposed of then was, as it
always had been, the property of the order. No cause of action there-
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fore arose against Wirth during his life as to that property which he
had not disposed of. .This suit was commenced within six years after
his death, when for the first time any cause of action as to the proper-
ty so remaining arose. Section 4085 of the Revised Laws of Minneso-
ta has no bearing upon this case. It was intended by this section to
lengthen, not to shorten, the limitation provided for in the general
law, Wilkinson v. Winne, 15 Minn, 159, 160 (Gil. 123).

The defendant finally says that there is a want of equity in the bill,
and discusses it from the standpoint of a bill for specific performance,
which in fact complainant himself calls it. It is of little importance
what name is given to a suit. If it appears that the complainant is
entitled to equitable relief, that relief should be given to it, regard-
less of the name that is given to the bill. The facts show that the
complainant at the death of Wirth was the owner of all the property
left by him. It was the legal owner of all the title to which did not
stand in Wirth, and as to that which Wirth had in his name it was the
équitable owner. The suit seems to be one to enforce the equitable
ownership rather than one to compel specific performance.

A decree will be entered dismissing the cross-bill. As to the prop-
erty not in the possession of or under the control of the administra-
tor a decree will be entered substantially as prayed for in the bill. As
to the property which is in the possession of the administrator other
questions arise. Such property being in the possession of the ad-
ministrator is in the possession of the probate court of Minnesota,
and this court cannot interfere with the possession of that court. See
cases cited in Pulver v. Leonard (C. C) 176 Fed: 586-589; Water-
man v. Canal-Louisiana Bank Co., 215 U. S. 33, 46, 30 Sup. Ct. 10,
13, 54 L. Ed. —. In the case last cited it was said :

“The United States Circuit Court, by granting this relief, need not inter-
fere with the ordinary settlement of the estate, the payment of the debts and
special legacies, and the determination of the accounts of funds in the hands
of the executor, but it may, and we think has the right to, determine as be-
tween the parties before the cotirt the interest of the complainant in the
alleged lapsed legacy and residuary estate, because of the facts presented in
the bill. The decree to be ‘granted cannot interfere with the possession of
the estate in the hands of the executor while being administered in the pro-
bate court, but it will be binding upon the executor, and may be enforced
against it personally. If the federal court finds that the complainant is en-
titled to the alleged lapsed legacy and the residue of the estate, while it can-
not interfere with the probate court in determining the amount of the residue
arising from the settlement of the estate in the court of probate, the decree
can find the amount of the residue, as determined by¥ the administration in
the probate court in the hands of the executor, to belong to the complainant,
and to be held in trust for her, thus binding the executor personally, as was
the case in Payne v. Hook, 7 Wall. 425 [19 L. Ed. 260], and Ingersoll v. Coram,
211 U: 8. 335 [29 Sup. Ct. 92, 53 L. Ed. 208], supra. It is to be presumed
that the probate court will respect any adjudication which might be made
in settling the rights of parties in this suit in the federal court. It has been
frequently held in this court that a judgment of a federal court awarding
property or rights, when set up in a state court, if itS effect is denied, pre-
sents a claim of federal right which may be protected in this court.” .

A decree will therefore be entered declaring that the Order of St.
Benedict of New Jersey is the sole owner of the amount of the resi-
due of the property, as determined by the administration in the probate
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court, in the hands of the administrator, and declaring that such resi-
due be held in trust for the complainant.

The decree will also provide that when such residue is discharged
from all claims of administration, and is ready for distribution to the
persons thereto legally entitled, the administrator pay it to the com-
plainant, ’

The decree will also enjoin the administrator from paying such
residue to any of the heirs, or to any person other than the complain-
ant,

Costs will be allowed to the complainant,

In re PITTSBURGH INDUSTRIAL IRON WORKS,
(District Court, W. D. Pennsylvania. April 16, 1910.)
No. 3,781,

.-SALES (§ 55*)—WHAT Law GOVERNS—PLACE OF DELIVERY. )

A contract for the sale of goods is to be construed in accordance with
the law of the place where delivery is to be made or the contract to be
performed. :
§' [Ed. Note.—For other cases, seé Sales, Gent. Dig. §§ 2, 153; Dec. Dig.

53.%]

2. SALEs (§ 201%)—DELIVERY TO CARRIER—VESTING OF TITLE.’
) In general, in the absence of a stipulation, title vests in the buyer on
delivery of the goods to the carrier for transportation.

0[Ed. Note.—For other cases, see Sales, Cent. Dig. § 535; Dec. Dig. §

201.%]

. SALES (§ 55*%)—DELIVERY F. O. B.—WHAT LAW GOVERNS.

Where a contract for the sale of goods provided for delivery f. o. b.
cars at Detroit, Mich., and consigned to the buyer, the contract would
be governed by the law of Michigan.

[Ed. Note—For other cases, see Sales, Cent. Dig. §§ 2, 153; Dec. Dig. §
55.%] ! ]

Sares (§ 82¥)—TERMS—SALE FOR CASH.

Unless time is stipulated in a contract of sale, the sale is for cash.

[{Ed. Note—For other cases, see Sales, Cent. Dig. § 230; Dec. Dig. §
82.%] . ) o

SALES (§ 469%)—CASH ON DELIVERY—RETENTION OF TITLE.

Where goods were sold under. a contract “price $1,160, £. o. b. cars,
Detroit, Mich.,” and there was nothing to show that any time for pay-
ment in the future was contemplated, but the invoice was marked ‘“terms.
cash” and “title to the property in this invoice reserved in car cowpany
until full payment made,” payment of the price was a condition pre-,
cedent to the passing of title to the buyer unless waived.

[Ed. Note—For other cases, see Sales, Cent. Dig. § 1357; Dec. Dig. §
469.%]

. BANKRUPTCY (§ 140%)—BANKRUPT’S TRUSTEE—TITLE T0 PROPERTY CONDI-

TIONALLY SOLD.

Under the rule that a bankrupt's trustee acquires only such title as
the bankrupt had, the trustee acquired no title to property sold to the
bankrupt under conditional sale reserving title until the price had been
paid; the condition not having been complied with.

[Ed. Note—For other cases, see Bankruptcy, Cent. Dig. § 199; Dec.
Dig. § 140.*] !

'lf‘or other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes

°

[y

o

[

o

[=2}




152 . 179 FEDERAL REPORTER.

7. SALES (§ 472%)—CoNDITIONAL WILLS—TRANSFER OF PROPERTY—RIGHTS OF
TRANSFEREE.
. Where title to a derrick car sold under a conditional sale never passed
to the buyer because of nonfulfillment of the condition, the buyer’s trans-
feree thereof, under the law of Michigan, acquired no right superior to
the seller. .
[Ed. Note.—For other cases, see Sales, Cent. Dig. § 1371; Dec. Dig. §
472.%]
8. PLEDGES (§ 2*)—CONTRACT—WHAT LAW GOVERNS. :
A contract of pledge made in Pennsylvania must be construed accord-
ing to the law of that state.
[Ed. Note.—For other cases, see Pledges, Cent. Dig. § 2; Dec. Dig. §
*

9. BANKRUPTOY (§ 188*)-—PLEDGED PROPERTY—VALIDITY OF PLEDGE—POSSES-
SION.

Where, during the construction and equipment of a derrick car by the
bankrupt, it assigned not only the account of the purchaser therefor but
the car aud equipment, to secure an advancement of the entire purchase
price befure delivery of the car to the buyer, by which it was subsequently
refused for noncompliance with specifications, and the pledgee after
pankruptcy acquired possession from the carrier in replevin, the pledge
was not invalid under the Pennsylvania law, because possession was not
delivered to the pledgee by the bankrupt as against the bankrupt’s trus-
tee who never acquired possession.

[Ed. Note.—For other cases, see Bankruptcy, Dec. Dig. § 188.%]

10. BANRRUPTCY (§ 188%)—ADMINISTRATION OF ESTATE—~EQUITABLE LIENS.

A bapkrupt, having obtained an order for a railroad derrick car, pur-
chased the car from a foundry company under a conditional contract of
sale. It obtained possession without making payment, and while engaged
in equipping the car sold and assigned the account against the prospec-
tive purchaser, as well as the car, to a bank for an advancement of the
full purchase price to enable, it to finance and complete the transaction;
the purchaser having agreed to pay to the bank any amount that should
be due the bankrupts pursuant to the sale. Held that, the car having
been refused by the purchasers for alleged noncompliance -yvith specifica-
tions, the bank was entitled to an equitable lien on the equipment to se-
cure its -advances, regardless of the validity of the pledge.

[EQ. Note—For other cases, see Bankruptcy, Dec. Dig. § 188.*]

11. BANRRUPICY (§ 188%)—EQUITABLE LIENS—VALIDITY.

An equitable lien, having been acquired more than four months before
the filing of a bankruptcy. petition, was not invalidated thereby.

[Ed. Note—For other cases, see Bankruptcy, Dec. Dig. § 188.*]

In matter of bankruptcy proceeding against the Pittsburgh Indus-
trial Iron Works. Proceedings for the.determination of certain liens
and the ownership of a derrick car as between the trustee, the First
National Bank of Huntingdon, and the American Car & Foundry Com-
pany. Judgment for car and foundry company and the bank.

R. T. M. McCready, for trustee.

S. S. Mehard, for American Car & Foundry Co.
Lazear & Blaxter, for First Nat. Bank of Huntingdon,

YOUNG, District Judge. This case comes before us upon the
pleadings and agreement of facts and stipulation of counsel for the
parties interested, which appear from the record to be the Guaranty
Title & Trust Company, trustee of the bankrupt; the First National

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
»
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Bank of Huntingdon, which claims certain property set forth in the
agreement as having been sold or pledged to it as security for its
debt; and the American Car & Foundry Company, which claims cer-
tain property set forth in the agreement of facts as its property.

It appears by the agreement of facts that prior to January 1, 1907,
the Pittsburgh Industrial Iron Works, the bankrupt, contracted with
the Detroit River Tunnel Company to furnish it a certain steel flat
derrick car and equipment, and that on or about March 26, 1907,
while the bankrupt company was engaged in the manufacture and
erection of the equipment for said derrick car, it procured the dis-
count by the First National Bank of Huntingdon of its promissory
note for $5,125, and received that sum as the proceeds thereof, and
that, at the time of the discounting of that note, the bankrupt executed
and delivered to the bank what it alleges is an assignment of the car
and its equipment and of the money to be paid for the car and equip-
ment by the tunnel company. That on March 6, 1907, the bankrupt,
having arranged for the discounting of the note by the bank, gave the
Detroit Company notice in writing to pay the sum of $5,125 to the
bank instead of to the Pittsburgh Industrial Iron Works, and that the
Detroit Company notified the bank that it would pay the money upon
said contract to the bank. It also appears from the agreement of facts
that on April 8d the derrick car and equipment were tendered to the
Detroit Company, which refused to accept them because they were
not satisfactory under the contract, the same being returned to the
Industrial Company on May 17th, and that the car and equipment re-
mained in the possession of the Industrial Company for alteration and
_testing until August 15, 1907, when the car and equipment were again
shipped to the Detroit Company, and finally refused by the Detroit
Company on October 28, 1907. It also appears that the Huntingdon
Bank, on January.17, 1908, after the filing of the petition in bank-
ruptcy, obtained possession of the car with its equipment upon a writ
of replevin, and upon the filing of its bond in that action in the courts
of Michigan. :

It also appears from the agreement of facts that the American Car
Company of St. Louis intervened in the replevin proceedings and -
claims to be the owner of the car apart. from the equipment, by virtue
of the following state of facts: The Industrial Iron Company, on
September 4, 1906, by its letter requested the American Car & Foundry
Company to build it a steel flat car therein described; these words
being found in the order: “Price. Eleven hundred sixty ($1,160.00)
dollars, f. o. b. cars, Detroit, Mich.” That the order was accepted by
the American Car & Foundry Company, the car constructed, and on
March 13, 1907, shipped from the car company’s plant at Detroit,
consigned to the Industrial Company at Reynoldsville, Jefferson cbun-
ty, Pa. And that upon the same day an invoice in triplicate was made
by the car company, which contains these words, among others: “Title
to property in this invoice reserved in car company until full payment
made.” “Terms, cash.” And upon March 22, 1907, mailed one of
the invoices, with a letter, to the Industrial Iron Works. The In-
dustrial Iron ‘Works obtained possession of the car at Reynoldsville
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without paying the price agreed upon therefor, to wit, $1,160, or any
part thereof, and that the whole is still unpaid and owing by the Pitts-
burgh Industrial Iron Works to the American Car & Foundry Com-
pany.

It also appears from the agreement of facts that, after the delivery
of the car to the Industrial Company, that company equipped the car
with boilers, engines, and derrick, which was substantially completed
on April 3, 1907. It also appears that the American Car & Foundry
Company did not consent or in any way sanction the transaction be-
tween the Industrial Company and the National Bank of Huntingdon.

It appears from the record that a petition in involuntary bankruptcy
was filed against the Pittsburgh Industrial Iron Works on November
9, 1907, and on November 14, 1907, J. M. Stoner, Jr., was appointed
receiver of the estate. . '

Under this agreement of facts and the stipulation of counsel for
these parties the court is asked to determine the following questions.
What the rights of the several parties are: First, as to the car; second,
as to the equipment thereof; third, as to each other; and, fourth, as§
to the estate of the bankrupt? .

First, as to the car: The contract was made in Michigan, and the
car was to be delivered f. o. b. cars at Detroit. The delivery was
complete at Detroit. In Brown v. Hare, 3 H. & N. 484, Pollock, C. B.,
speaking for the court, said: ' .

“In many mercantile contracts it is stipulated that the seller shall deliver
the goods ‘f. 0. b’ The meaning of these words is that the seller is to put
the goods on board at his own expense or on account of the person for whom

they are shipped and the goods are at the risk of the buyer from the time
they are so on board.”

The general rule of contracts is that the law of the place where
the delivery is to be made or performed must control. Benjamin on
Sales (5th Ed.) 682; Phila. Ry. Co. v. Wireman, 88 Pa. 264; Johnson
v. Stoddard, 100 Mass. 306.

In general, when goods are left with a carrier, in the absence of a
stipulation, the title vests in the vendee upon delivery to the carrier.
Schmertz v. Dwyer, 53 Pa. 335; Garbracht v. Commonwealth, 96 Pa.
449, 42 Am. Rep. 550; Carlisle & Finch Co. v. Sand Co., 20 Pa. Super.
Ct. 378. It thus appears that the contract having been made by the
vendor in the city of Detroit, and the goods having been delivered to
the carrier f, 0. b. cars Detroit, and consigned to the vendee, the law
of the state of Michigan must govern the contract. Hartford Insur-
ance Co. v. Railway, 175 U. S. 91, 20 Sup. Ct. 33, 44 L. Ed. 84.

Under this contract, then, governed by the law of the state of Michi-
gan, may the American Car & Foundry Company claim title against
the- Pittsburgh Industrial Iron Works? It appears, as we have seen,
that the Industrial Iron Works, by its letter of September 4th, ordered
the car from the American Car & Foundry Company, at the price of
81,160, f. 0. b. cars, Detroit, Mich. So far as the record shows, this
was the whole contract. The car company accepted the contract, and
on March 13, 1907, as shown by its invoice, delivered the car f. o. b,
its works, Peninsular Plant; the invoice showing terms cash, and



IN RE PITTSBURGH INDUSTRIAL IRON WORKS.,’ 155

“title to the property in this invoice reserved in car company unt11 full
payment made.”

There is nothing in the contract to show that the title to the car was
reserved, unless the words in the contract, “Price eleven hundred
sixty ($1,160.00) dollars, f. o. b. cars, Detroit, Mich.,” are to be con-
strued as meaning cash on delivery of car at Detroit to the carfier,
and unless it follows from this inference that a sale for cash on de-
livery is a conditional sale the title remairing in the vendor as against
the vendee,

It’is a familiar principle of law that, unless time is stipulated in a
contract of sale, the sale is for cash. Benjamin on Sales, 320, note
“d”; Ency. of Law (2d Ed.) vol. 6, p. 457, and cases in note; Whit-
comb v. Whitney, 24 Mich, 486.

It is also an established principle of the law that, when goods are
sold to be paid for in cash upon delivery, such payment is a condition
precedent, and until it*is made or waived no title passes to the vendee.
Ency. of Law, vol. 6, p. 456; Benj. on Sales, 320, note “d”’; Harkness
v. Russell, 118 U. S. 663, 7 Sup Ct. 51, 30 L. Ed. 285; Beardsley V.
Beardsley, 138 U. S. 262, 11 Sup. Ct. 318, 34 L. Ed. 928; Segrist v.
Crabtree, 131 U. S. 287, 9 Sup. Ct. 687, 33 L. Ed. 125; Davison v.

" Davis, 125 U. S. 90, 8 Sup. Ct. 825, 31 L. Ed. 635; Couse v. Tregent,
11 Mich. 65, and the cases cited in Pettyplace v. Mig. Co., 103 Mich.
155, 61 N. W. 266. :

We must therefore determine from the facts as stipulated in this
«case whether the sale was for cash. The order which the Pittsburgh
Industrial Iron Works sent to the American Car & Foundry Company,
as set out in the twelfth stipulation of fact, shows that the price was
to be $1,160, f. o. b. cars, Detroit, Mich. "There is nothing to show

. that any time for payment in the future was contemplated, and the
price, $1,160, {. o. b. cars, Detroit, Mich., easily and convincingly bears
the mterpretatron that the price was to be paid on delivery of the goods
sold to the carrier at Detroit. This is strengthened by the conduct of
the vendor when the car was delivered to the carrier at Detroit, for at
that time, March 13, 1907, they made the invoice in trlplrcate one of
which was malled to the vendee which invoice contains the words,
as we have seen, “terms cash,” and “title to the property in this in-
voice reserved in car company until full payment made.” "So we have
not only the price stated payable at Detroit; the point of shipment,
but that price stated to be cash at the time of delivery to the carrier,
and title reserved until full payment is made. This, we think, shows
conclusively that the sale was for cash, that the car was delivered with
the express condition that the terms were cash, and that title would re-
main in the car company until the price was pald

In our opinion the cases above referred to make the sale a condi-
tional one, which under the law of Michigan, and under the decisions
in the United States courts, left the title to the car in the vendor. This
being true, the title never passed to the Pittsburgh Industrial Iron
‘Works, the vendee, It necessarily follows that the trustee in bank-
ruptcy could only take such title as the bankrupt had. He has no
greater rights than the bankrupt. York v. Cassell, 201 U. S. 344, 26
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Sup.' Ct. 481, 50 L. Ed. 782; Security Warehousing Co. v. Hand, 206:
U. 8. 415, 27 Sup. Ct. 720, 51 L. Ed. 1117; Hewit v. Berlin Machine:
Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 1. Ed. 9s6.

While, therefore, the title to this property remains in the car com-
pany, so far as the bankrupt or his trustee is concerned, the question
arises whether or not the First National Bank of Huntingdon, stand--
ing in the relation of an innocent third party, is entitled to have the car
by virtue of its alleged assignment or pledge contained in Exhibit B-
attached to the petition.

As the title to the car never passed from the vendor, we are of opin-
ion, under the law of Michigan, that the First National Bank of Hunt-
ingdon-acquired no right superior to the vendor, and any rights he
may have must be subject to the claims of the vendor. Pettyplace-
v. Mfg. Co., 103 Mich. 153, 61 N. W. 266, and cases there cited.

The First National Bank of Huntingdon, not only claims the car,
but also its equipment by virtue of an alleged assignment or pledge of
the car and its equipment to it, and we must now decide whether the
First National Bank of Huntingdon may claim the car and equipment
after satisfying the claim of the American Car & Foundry Company.

The contract of pledge, having been made by the parties in Pennsyl-
vania, must be decided by the law of that state. Security Warehous-
ing Co. v. Hand, 206 U. S. 415, 27 Sup. Ct. 720, 51 L. Ed. 1117;
gartford Ins. Co. v. Railway, 175 U. S. 91, 20 Sup. Ct. 33, 44 L.

d. 84. .

It appears from the agreement of facts in this case that the First
National Bank of Huntingdon, on March 5, 1907, and more than four
months before the filing of the petition in bankruptcy, which was filed
on November 9, 1907, discounted for the Pittsburgh Industrial Iron
- Works, the bankrupt, its collateral promissory note for $5,125, and -
the same day paid to the bankrupt the sum of $5,125, taking at the
same time the following writing:

Number D-35, . Dated Dec. 31st, 1906.
: Due Date: Jan. 31st, 1907.
Net Amount: $5,125.00.
- Pittsburgh, Penna. .

This certifies that the Detroit River Tunnel Co., of Detroit, Michigan, is
indebted to Pittsburg Industrial Iron Works, Pittsburg, Pa., for goods sold
and delivered as stated below:

Shipped via P. R. R. ’ Terms, 30 days.
To Mdse. as per invoice of this date hereto attached and made a part hereof.
The Pittsburg Industrial Iron Works, Pittsburg, Pa., sold to Detroit River

Tunnel Company, Dec. 31, 06. Terms, 30 days.

1 structural steel ‘travelling derrick mounted on type P. M. steel flat
car with 814x10 D. C. 3 drum. Hoisting Engine, traction gear and
% yd. Hayward Orange Peel Bucket Complete according to con- .
tract ...... Cereenecesatittecanen eeieenan s ceerenetstseconneenns $5,125.00

Know all men by these presents, that we, Pittsburg Industrial Iron Works
for value received have bargained, sold, assigned, transferred and set over
and by these presents do bargain, sell, assign, transfer and set over unto
the First National Bank of Huntingdon, Pa., its successors and assigns, the
claim or account set forth or described in the above statement, and the goods
covered by or described therein, and all moneys due or to grow due upon the
same or sales therein set forth, and the sole right to collect the same, and we
hereby constitute and appoint the said the First National Bank of Hunting-
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-don, Pa., our true and lawful attorney, irrevocably for us and in our name
and stead, but to its own use and benefit, to sell, assign, transfer, set over,
«compromise or. discharge the whole or any part of the aforesaid claim or ac-
count, and for that purpose to do all acts and things necessary or proper
4n the premises, and one or more persons to substitute with like power hereby
ratifying and confirming all that our said attorney or its substitutes shall
;lawfully do by virtue hereof.

We hereby guarantee and certify that this amount so assigned is bona fide
sale and a correct account for goods actually sold and delivered and accepted,
-and that there is no set-off or counterclaim of any kind thereto, and we agree
that any claim or deductions allowed will be refunded by us by allowing the
same to be deducted from future advances or by payment of the amount of
-such deductions in cash at the option of the First National Bank of Hunting-
don, Pa., and that any invoices or bills rendered by us for this account shall-
‘have the statement upon their face that they are payable only to the bank of
-deposit designated by the First National Bank of Huntingdon, Pa.

We hereby guarantee payment in full of the above account.

In witness whereof, we have hereunto set our hands and seals this fifth

-day of March, 1907. Pittsburg Industrial Iron Works,
By C. F. Dickinson, President.
-$5,125.00 Pittsburg, Penn’a, Sept. 23, 1907.

Sixty days after date, for value received, we promise to pay to the order
-of the First National Bank of Huntingdon, Pa., fifty one hundred twenty-five
and no/100 Dollars, with interest at the rate of 6 per cent, per annum, having
-deposited herewith as collateral security for payment of this or any other
J1iability or liabilities of ours to the holder hereof, now due or to become due,-
-or that may be hereafter contracted, the following property, viz.: Account
#D-3 against the Detroit River Tunnel Co., Detroit, Michigan—the market
value of which is now $3,125.00, with the further right to call for additional
-security in case there should be a decline in the market value thereof, and on
-failure to respond, this obligation shall be deemed to be due and payable
‘without demand or notice, with full power and authority to the holder. hereof
*to sell and assign and deliver the whole of the above mentioned security, or
.any part thereof, or any substitute thereof or any additions thereto, at any
Brokers Board, or at public or private sale, at the option of the holder hereof
-on the nonperformance of this promise, or the nonpayment of any of the liabili-
‘ties above mentioned, at any time or times hereafter, without demand, ad-
vertisement or notice, and with the right to purchase as any other bidder at
:any public sale thereof, held by virtue hereof. And after deducting all legal
.and other costs and expenses for collection, sale and delivery, to, apply the
residue of the proceeds of such sale or sales so to he made, to pay any, either
-or all of said above mentioned liabilities, as the holder hereof shall deem
. proper, returning the overplus to the undersigned.

Payable at The First National Bank, Huntingdon, Pa.

Pittsburg Industrial Iron Works,
C. F. Dickinson, President,
J. S. Beckwith, Treas.

On March 6, 1907, the bankrupt notified the Detroxt River Tunnel
Company as follows:

. Mar. 6, 1907.
Detroit River Tunnel Co., Detroit, Mich.—Gentlemen: For financial con-
-venience we have arranged vnth the First National Bank, Huntingdon, Pa.,
to cash the invoice mailed to you, amounting to $5,125.00. Kindly make re-
mittances to them. You understand your compliance incurs no liability what-
-ever, you simply settle with bank instead of us.
We also inclose you form of reply, which please mail to them in stamped
-envelope herewith.
Thanking you in advance for the courtesy, we are,
Yours truly, President.

And the Detroit Company wrote the bank ‘the followmg letter:
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) Detroit, Mich.,, March 20th, 1907.
First National Bank, Huntingdon, Pa.—Gentlemen: We have received &
letter from the Pittsburg Industrial Iron Works, dated March 6th, and ask-
ing us.to pay you what may be due them for a derrick car which they have
been building for us. After the car has been received, tested and accepted,
we will pay you whatever may be due them for it.
Yours truly, Benjamin Douglas.

On April 3, 1907, the car with its equipment was tendered to the
Detroit Company by the bankrupt company and refused as not being
n accordance with the specifications, and -on May 17, 1907, the same
was returned to the bankrupt and was in the possession of the bank-
rupt from May 17, 1907, until August 15, 1907, for alteration and
testing, to make it conform to the contract, and on August 17, 1907,
the car with its equipment was again tendered to the Detroit Company,
and again refused as not being according to the contract, and the bank-
rupt again attempted to change it to meet the requirements of the con-
tract, and the same was finally refused by the Detroit Company on
October 28, 1907, by notice from the Detroit Company to the bankrupt.

The car at this time was in Detroit in the custody of the carrier who
had carried. it for delivery to the Detroit Company. The car with its
equipment was_ there, on January 17, 1908, seized in an action of re-
plevin upon the ﬁlmg of a bond by the First National Bank of Hunt-
" ingdon, and still rémains in the custody of that bank by virtue of that
pending proceeding.

It clearly was intended by the alleged assignment and ¢ollateral note
to assign and transfer to the bank the account or money arising from
the sale by the bankrupt to the Detroit Company of the car and its
equipment. It was for the identical amount of the contract made by the
bankrupt with the Detroit Company. It is recited in the alleged as-
signment that the car and its equipment had been sold and delivered to
and accepted by the Detroit Company, and the transaction between
the bank and the bankrupt shows on its face that it was the discount-
ing or purchasing of the account for a present considération of $5,125
then and there paid by the bankrupt.

But this assignment also after reciting the a351gnment of the ac-
count had these words, “and the goods covered by or described there-

’ whlch would be a good pledge of the car and its equipment
between the pledgor and pledgee, and the question we are confronted
with is whether, under the law of Pennsylvania, the place of the con-
tract, this was a valid sale or pledge of the car and equipment, as to
the trustee in-bankruptcy, and, if not valid as a pledge, can the equi-
ties of the bank in the car and its equipment be preserved as an equi-
table lien?

The Supreme Court of Pennsylvania has often been called on to pass
upon these questions. In Clow v. Woods, 5 Serg. & R. 275, 9 Am.
Dec. 346, that court, speaking by Justices Gibson and Duncan, decided
that a sale or pledge of goods and possession retained by the vendor
or pledgor was a fraud per se. But while that case is said, in McKib-
bin v. Martin, 64 Pa. 352, 3 Am. Rep. 588, to be the magna charta of '
Pennsylvania on the subject of actual and legal fraud in the transfer
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of chattels, both Judge Gibson and Judge Duncan recognized that there
might be exceptions to the rule, for it is there said by Judge Gibson:

“The inclination of my mind is, to give the statute a liberal, perhaps an
enlarged construction, by putting the rule requiring a change of possession,
on grounds of public policy, and confining its exceptions to those cases, where,
from the very nature of the transaction, possession either could not be de-
livered at all, or, at least, without defeating fair and honest objects, intended to
be effected by and which constituted the motive for entering into, the con-
tract. Where possession has been withheld pursuant to the terms of the
agreement, some good reason for the arrangement, beyond the convenience
of the parties, should appear.”

And in the same case Judge Duncan, in a concurring opinion, says:

“It therefore appears to me that by the principles of the common law, and
the settled construction of the statutes of Elizabeth, to a mortgage of chat-
tels, delivery is necessary; that every such mortgage, when the parties stand
in the relation of debtor and creditor, unaccompanied with such possession
as the subject-matter is capable of, is fraudulent and void against all other
creditors, whether the debts were contracted antecedcntly or subsequently to
the mortgage.”

In McKibbin v. Martin, supra, we find that the court recognized
that there were exceptlons to the rule, for it is there. said by Mr.
Justice Sharswood:

“Whenever the subject of the sale is capable of an actual delivery, such
delivery must accompany and follow the sale to render it valid against cred-
itors. The court is the tribumnal to judge whether there is sufficient evidence
to justify the inference of such a delivery. If there is any question upon the
evidence as to the facts, or resting upon the credibility of witnesses, the de-
termination of that must be referred of course to the jury. Baut, if not, it is
incumbent upon the court to decide it, either by a judgment of nonsuit or a
binding direction in the charge. Young v. McClure, 2 Watts & S. 147; Mec-
Bride v. McClelland, 6 Watts & S. 94; Milne v. Henry, 4 Wright, 302 De-
wart v. Clement, 12 Wright, 413. But it often happens that the subJect of
the sale is not reasonably capable of an actual delivery, and then a construc- .
tive delivery will be sufficient. As in the case of a vessel at sea, of goods in
a warehouse, of a kiln of bricks, of a pile of squared timber in the woods, of
goods in the possession of a factor or bailee, of a raft of lumber, of articles
in the process of manufacture, where it would be not indeed impossible, but
injurious and unusual to remove the property from where it happens to be
at the time of the transfer. Clow v. Woods, 5 Serg. & R. 275 [9 Am. Dec.
346]; Cadbury v. Nolen, 5 Barr. 320; Linton v. Butz, 7 Barr, 89 [47 Am.
Dec. 501]; Haynes v. Hunsicker, 2 Casey, 58; Chase v. Ralston, 6-Casey. 539 ;
Barr v. Reitz, 3 P. F. Smith, 256; Benford v. Schell, 5 P, F. Smlth 393. In
such case it is only necessary that the vendee should assume the control of
the subject so as reasonably to indicate to all concerned the fact of the
change of ownership.”

In Keystone Watch Case Co. v. Bank, 194 Pa. 535, 45 Atl. 328,
Mr. Justice Dean, in commentmg upon the case of Clow v. Woods,
supra, says:

“In the 80 years that have elapsed since the decision of Clow v. Woods, 5
Serg. & R. 275 [9 Am. Dec. 346], the rigor of the rule laid down in that case,
and it is the leading one in this state, has been greatly relaxed; nor, consid-
ering the progress in population and wealth, and the change in methods of
conducting business, could it have been strictly adhered to, without great
obstruction to business and hardship to individuals. Under that ruling the
cases were rare, where, as to creditors, the ownership of chattels could be
in one and the possession in another. In such circumstances, with few ex-
ceptions, the transaction was constructively fraudulent as to creditors. But,

~
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in the long line of cases following it, step by step, the rule has been so
softened that now, it may be said, with few exceptions, where the purpose
of the contracting parties was, as between themselves, an honest one, and
there was no concealment as to creditors of ils true nature, the contract is
not constructively fraudulent; in other words, the law will be slow to hold the
parties scamps, constructively, if the contract, in view of its purpose, was ac-
tually an honest one.”

It is said by Mr. Justice Fell in the case of Sholes v. Asphalt Com-
pany, 183 Pa. 528, 38 Atl. 1029:

“The rule is that delivery is essential to the contract of pledge. It is true
that the rule has been relaxed in cases where, because of the nature of the
thing pledged or for other reasons, the requirement of delivery would be such
a hardship as to defeat the purpose of the contract; but the policy of the
law is against such relaxation, and it has been mainly confined to cases in
which the goods have remained in the possession of the pledgor as agent of
the pledgee under an express agreement to that effect.”

In the case at bar the car with its equipment was in process of man-
ufacture by the Pittsburgh Industrial Iron Works, and was being
manufactured under a contract of sale to the Detroit River Tunnel
Company. The possession was necessarily retained by the Industrial
Company, so that the chattels sold might be manufactured, and actual
possession could not be delivered to the bank. Also, there had been
an actual bargain for the sale of the car and its equipment to the De-
troit Company, and that company as the vendee was entitled to posses-
sion when completed. This. also prevented actual possession by the
bank. ' '

Under the Pennsylvania cases, therefore, and the facts of this case,
the pledge of the car with its equipment was not fraudulent per se, for
an honest and good reason existed for not delivering the possession to
the pledgee.

But’ this case may fall under a different principle and one which
arises out of the exception to the doctrine of fraudulent sales. Tak-
ing the whole transaction into consideration, it appears that the inten-
tion of the Industrial Company and the bank was that the goods de-
scribed in the certificate were sold to'the bank, it to receive the price
to be paid by the Detroit Company, if that sale was completed, other-
wise to have the goods described. Upon failure of the sale to the
Detroit Company the goods would come into the possession of the
vendor, but only as representing the pledgee. It was only as though
they were in the hands of a bailee, and the bank would have the right
to take possession of them. The case would therefore come under the
principle of Caulfield v. Van Brunt, 173 Pa. 428, 34 Atl. 230, and
Linton v. Butz, 7 Pa. 89, 47 Am. Dec. 501. The goods were finally
refused by the Detroit Company on October 28, 1907, remaining in
the custody of the railroad company. They never came into the actual
possession of thé bankrupt, but remained in the hands of the carrier
charged with the delivery to the Detroit Company. The trustee never
had possession of them; they remaining in the custody of the railroad
company, charged, as we have said, with the delivery of them to the
Detroit Company. Although the petition in bankruptcy was filed on
November 7, 1907, the trustee did not take possession, and the bank
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took them in January, 1908, by its writ of replevin from the railroad
company, and thus gained possession under its assignment or sale,

But may not the claim of the bank be sustained as an equitable
lien? As said by Judge Archbald in the case of Fourth St. Nat. Bank
v. Millbourne Mills Co., 172 Fed. 177, 96 C. C. A. 629:

“This is not to say that an equitable lien, under some circumstances, may
not exist; but only that there is nothing to support it here. It never arises
or is enforced except against property in the hands of a party to the original
.transaction out of which it is claimed to grow, or his voluntary representatives,
or one who has notice of it and is affected with it as a superior right, within
which all the cases cited in support of it will be found to fallz”

And again, in speaking of Hurley v. Railroad, 213 U. S. 126, 29
Sup. Ct. 466, 53 L. Ed. 729, the same learned judge said:

“True, an equitable right or lien was there recognized as against a trustee
in bankruptcy, but upon materially different facts. The railroad there, in
whose favor it was held to exist, was a party to the tripartite agreement by
which the bankrupt acquired the right to mine the coal against which it was
enforced, which he agreed to mine and deliver to the railroad at a certain
price; the railroad ou failure to comply having the right to enter and avoid
the lease. It was with these relations to the property that the railroad, an-
ticipating its payments, advanced money to the bankrupt for coal not yet
mined, in order to enable the company to go on with its mining business;
and it was in return for this that the delivery of a certain amount of coal
was claimed and allowed. The transaction,.as it was said, was not one of
ordinary borrowing and lending on credit or security, but constituted, from
an equitable standpoint, a pledge or hypothecation of the unmined coal to the
extent of the advancements made, with which, in view of the reciprocal
rights and relations of the parties, the trustee, equally with the bankrupt,
was bound to comply.”

s

The facts in the case at bar are quite as strong as the facts in the
case of Hurley v. Railroad. The car and its equipment were in process
of manufacture. To enable the bankrupt to proceed with its manu-
facture and comply with its contract of sale to the Detroit River Tun-
nel Company, the bank advanced the full price of .the contract to the
bankrupt; notice being given to the vendee by the bank and accepted
by the vendee, the money advanced thus taking the place among the as-
sets of the bankrupt of the car and its equipment. From that time
until October 28, 1907, a few days before the filing of the petition, the
bankrupt was endeavoring to comply with its contract and to satisfy
the requirements of the Detroit River Tunnel Company, and the bank
could not both by reason of the goods being in the hands of the manu-
facturer and in process of manufacture, and because the car had al-
ready beén contracted for to be delivered to the Detroit Company, take
possession of the chattels upon which it had advanced the money. It
had the right to take that possession as soon as the Detroit Company
refused to take the property. We have seen that its assignment en-
titled it to take possession of it.- We have found that it did take pos-
session of it before it ever actually came into the possession of the
bankrupt or its trustee. Can it not be said, as was said of Hurley v.
Railroad in Fourth St. Nat. Bank v. Millbourne Mills Co., supra:

“The transaction, as it was éald, was not one of ordinary borrowing and

lending on credit or security, but constituted, from an equitable standpoint,
a pledge or hypothecation of the unmined coal to the extent of the advance-

19 F.—11 :
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ments made, with which, in view of the reciprocal rights and relations of
the parties, the trustee, equally with the bankrupt, was bound to comply.”

Nor does the decision that the bank’s equities in this case may be
construed to give it an equitable lien offend against the decision in
Fourth St. Nat. Bank v. Millbourne Mills Co., supra, where it is said:

“It leaves no place, in our judgment, for the idea, which is now advanced,
that any such claim can be asserted as to personal property ineffectually
pledged to the detriment of general creditors acting through a trustee in
bankruptcy or other representative taking title in their interest by operation
of law.”

In no sense was this transaction to the detriment of the creditors.
The full cost of the manufacture and the added profits were presum-
ably included in the contract price, and this amount was paid by the
bank to the bankrupt and passed into its assets long before the con-
tract was completed. It is only by straining the principle to the break-
ing point to say that, under the circumstances of this case, 1t was not
a good pledge. It is only by disregarding the facts of this case that
we can say that the possession of the bankrupt was a possession .in
its own right and not a possession as agent, representative, or factor,
charged with the manufacture of the chattels in dispute, for the bank,
because it clearly appears that the car and equipment were sold to the
bank by the bankrupt, to be manufactured and delivered to the Detroit
Company in accordance with its contract with that company.

The doctrine of equitable lien is not a new one. It is stated by
Pomeroy’s Equity, § 1235, as follows: .

“The doctrine may be stated in its most general form that every express
executory agreement in writing, whereby the contracting party sufficiently
indicates an intention to make some particular property, real or personal,
or fund therein described or identified, a security for a debt or other -obliga-
tion, ¥ * * creates an equitable lien upon the property so indicated,
which is enforceable. * * * In.order, however, that a lien may arise in
pursuance of this doctrine, the agreement must deal with some particular
property, either by identifying it, or by so describing it that it can be identi-
fied, and must indicate with sufficient clearness and intent that the property
so described or rendered capable of identification is to be held, given, or
transferred as security for the obligation.” .

It has been recognized in Pennsylvania. Collins’ Appeal, 107 Pa.
605, 52 Am. Rep. 479.’ .

This lien, having been acquired more than four months before the
filing of the petition, would not be affected by the bankrupt act.

We are therefore of the opinion that, as to the car, the American
Car & Foundry Company is entitled to have the car, or in lieu thereof
the sum of $1,160, from the First National Bank of Huntingdon,
and that upon the payment of that sum thé First National Bank of
Huntingdon may retain the car and its equipment.

Let an order be drawn accordingly.
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MOREDOCK et al. v. MOREDOCK et al.
(Circuit Court, W. D. Pennsylvania. March 16, 1910.)
No. 2. '

1. EQuitY (§ 163*)—PrLEA—GROUNDS—PRIOR ADJUDICATION.
A plea setting up a prior adjudication of the same matters between the
same parties is a good plea in equity.
[Ed. Note.—For other cases, see Equity, Dec. Dig. § 163.%]

2. WILLs (§ 501%)—CoNsTrRUCTION— ‘FAMILY.”’

The will of a testator made a bequest to a son for certain specific pur-
poses, and provided that the balance, if any, and the son’s share of the
1es1duny estate, should be held in trust for the benefit of the son and
“his family.” Held that, unaided by the context, the words “his family”
should be construed as “his children.” :
50[Ld Note.—For othe1 cases, see Wills, Cent Dig. § 1069; Dec. Dlg. §

For other deﬁmtlons see Words and Phrases, vol. 3, pp. "643—9691 voI
8, p. 7661.]

-3. JUDGMENT (§ 690*)—PERSONS CONCLUDED. ’ ’

A will'made a bequest in trust for the benefit of a son of the testator
and “his family.” Some years later the son filed a petition in a’ eourt of
competent jurisdiction, and obtained a rule on the trustee for an account-
ing. After a hearing on the answer of the trustee stating his account of
the fund, the rule was discharged. Held, that the adjudication was bind-
ing on the son, but not upon his children, who constituted “his family,”
and who were.not in privity with him, since they did not claim through
or under him by any mutual or successive relationship to the same rights
but independently of him, and that it was not a bar to a subsequeut smt
by them against the trustee.

[Ed. Note.—For other cases, see Judgment, Cent. Dig. § 1213; Dec. Dig.
§ 690.*]

In Equity. Suit by Samuel Moredock and others against Steven A!
Moredock and George B. Moredock, executors of the w111 of George
Hicey Moredock, deceased. On plea Overruled. :

Charles F. C. Arensberg, for plaintiffs.
Thos. S. Crago and W. A. Hook, for defendants,

YOUNG, District Judge. This casé was set down for argument
upon the plea of the defendants setting up the judgment of a' court
of competent jurisdiction as being res adjudicata of the matters alleged
in the bill of complaint. It is alleged in the bill of complaint that the
plaintiffs are citizens of states other than Pennsylvania, and that the
defendants are citizens of Pénnsylvania and residents of this dis-
trict, and that the amount involved exceeds the sum of $2,000.

It is further alleged in said bill, as follows: -

“Third. And your orators further show that the said George Hicey More-
dock, late of Jefferson, Greene county, Pa., as aforesaid, duly made and pub-
lished his last will and testament in writing, bearing date on or about the
third (3d) day-of August, 1905, and appointed Steven A. Moredock and George
B. Moredock, defendants above named, executors of his last will and testa-
ment as in and by the said will or the probate thereof (to which the plaintiffs

crave leave to refer), when produced to this honorable court, will appear, and
that the said George Hicey Moredock died on or about the twenty-third (23d)

*For other cases see same topic & § NUMBER in Dec, & Am. Digs. 1907 to date, & Rep’r Indexos
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day of May, 1907, and that the executors named in the will soon after the
death of the said testator duly proved the said will in the proper court, and
undertook the executorship thereof, and had issued to them letters testamen-
tary on the estate of the said George Hicey Moredock, deceased, and have since
possessed themselves of the personal estate and effects of the said testator, and
have continued to hold them. : e

“Fourth. And your orators further show that Samuel Moredock, one of the
plaintiffs, is the son of George Moredock, deceased, late of Jefferson, Greene
county, and before his decease a citizen of the state of Pennsylvania. Said

torge Moredock, deceased, died on or about the fifteenth (15th) day of Novem-
ber, 1881, leaving a will dated on or ahout the twelfth (12th) day of Novem-
ber, 1881. The said will was duly proved on or about the third (3d) day of
December, 1881, in the proper court, and on or about the same day letters tes-
tamentary were granted to Daniel Moredock and George Hicey Moredock, ex-
ecutors named in the said will. ,

“Pifth. -And your orators further show that the twelfth (12th) provision of
the said will of the said George Moredock, deceased, as in and by the said will
of the probate thereof (to which the plaintiffs crave to refer) when produced
tg this honorable court will appear, was as follows: ‘12. To my son George

icey Moredock I give and bequeath the sum of One Thousand Dollars, in
trust for my son Samuel out of which he will pay any money for which my .
sons, Daniel, James, George H. and William Reynolds will be liable for as
surety of Samuel and will have to pay after deducting the pro rata amount,

. from ‘which the proceeds of his assignment for the benefit of his creditors, and

the balance of said One Thousand Dollars if any and Samuel’s share if any
residuary fund, to be held by said George H. Moredock in trust for the sole
and separate use of my son Samuel and his family and not to be liable in any
‘manner by attachments or otherwise for his debts, now or hereafter to be
contracted. The interest on said balance to be paid to him, or to amount of
the principal as said trustee shall in his judgment deem necessary, leaving that
to.his own discretion.’ ) .

“Sixth. And your orators further show that the thirteenth (13th) provision
of the said will of the said George Moredock, deceased, was, in part, as in and
by the said will or the probate thereof when produced will appear, as follows:
“The residue of my estate, real, personal and mixed, after payment of debts, €x-
penses and the foregoing legacies and devises is to be divided among the fore-
gping legatees and-devisees it proportion to the sum given or devised to them
€gpecially Samuel’s share in trust and John’s share subject to the payment of
the guardian money and expenses paid by George Hicey Moredock, as afore-
said.

“Seventh. And your orators further show that the said George Hicey More-
dock, deceased (whose executors the above named defendants are), was the
said George Hicey Moredock named in the said will of George Moredock, de-
eeased, and,. pursuant to the said provisions contained in the will, he took pos-
session of the said sum or fund of one thousand ($1000.00) dollars bequeathed
t0 him in trust as aforesaid, and the further sum or fund (the amount of which
your orators are ignorant) bequeathed to him in trust as aforesaid arising from
the distribution of the residuary estate, purporting to take the same under and
for the purposes of the trust. )

“Tighth. And your orators further show upon information and belief that
the said George Hicey Moredock, trustee as aforesaid, did not pay out any por-
tion of the said $1,000 (nor under the terms of the trust was he required to
pay out any portion of the said $um of $1,000) to pay any money for which
the sons of the testator were liable for as surety of Samuel, and had to pay
after deducting the pro rata amount distributed from the proceeds of the as-
signment for the benefit of creditors, made by your orator, Samuel Moredock.

“Ninth. And your orators further show that your orator Nancy J. Moredock
is the wife of your orator Samuel Moredock, and as such resides with him and
is a member of his family, and that your orators William H. Moredock, Olive
B. Moredock, Nana Moredock, and Sydna Moredock and Mary R. Gillogly
(& widow) are all children of the said Samuel Moredock and members of the
said Samuel Moredock’s family, residing with him, and that your orator George
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R. Moredock is a son of the said Samuel Moredock and a member of his family,
residing at another place as hereinbefore set forth.

“Tenth. And your orators further show that the said George Hicey More-
dock, trustee as aforesaid, never during his lifetime paid any money from the
said trust fund or the interest thereon for the sole and separate use of your
orator Samuel Moredock and of his family, which is composed of your other
orators, nor did the sald George Hicey Moredock at any time during his life-
time render unto your orator Samuel Moredock any true and complete account
whatsoever of his trust under the will of the said decedent as aforesaid, or
render unto your other orators any account whatsoever of his trust under the
will of the said decedent, as aforesaid, although requested so to do. * * *

“Twelfth. And your orators believe, and are informed, that upon the death
of the said George Hicey Moredock the said trust fund or sum of money which
was so held or should have been so held in trust as aforesaid -passed into the
hands of the above-named defendants as executors of the said decedént, and
that the sum of money or trust fund is now in their hands.

“Thirteenth. And your orators further believe, and are informed, that, upon
the death of the said George Hicey Moredock, it became the duty of the said
‘Steven A. Moredock and George B. Moredock, executors of the said deceased
trustee. to render a full, accurate;, and complete account unto your orators of
the said trust, as conducted and administered by the said George Hicey More-
dock during his lifetime, and to pay over unto your orator Samuel Moredock
the said trust fund or sum of money for the sole and separate use of the said
Samuel! Moredock, and of his famuy, which consists solely of your other
orators.”

The bill prays, first, for a writ of subpceena and that the defendants.
~answer not under oath, second, that Steven A. Moredock and George
B. Moredock, executors of said George Hicey Moredock, deceased
be ordered, dlrected and decreed to render a full, accurate, and com-
plete account unto your orators of said trust arising by and under the
will of George Moredock, deceased, and the conduct and administra-
tion thereof during the lifetime of the said George Hicey Moredock,
" deceased, setting forth the amounts received under the said will of
George Moredock deceased, and when and in what amounts the in-
terest on such trust fund was added to the principal thereof, and any
and all other matters connected therewith; third, that the sald Stevén
A. Moredock and George B: Moredock, executors as aforesaid, be
ordered, directed, and decreed to pay over the said.trust fund in the
amount so found due and owing “to your orator Samuel Moredock
on such terms and upon such conditions as shall seemn right and proper
to this honorable court, to protect and conserve the interest of your
other orators in and to the said trust fund”; fourth, for general relief.

To the bill the. defendants have pleaded in bar of said proceedings
as follows:

“First. That on October 24, 1885, George Hicey Moredock, deceased, filed in
the orphans’ court of Greene county, Pa., a final account as executor of
George Moredock, deceased, which nccount was never made the subject of ex-
ceptions by any‘of the above-named plaintiffs.

“Second. That at No. 39 June term, 1897, in the orphans’ court of Greene
county, Pa., Samuel Moredock, plaintiff above named,. caused a citation to is-
sue on the executor of George Moredock, deceased, and in his petition to the
judges of said court asking for said citation he set forth the fact of the filing
of the final account as aforesaid, and recited the different items in the will of
George Moredock, deceased, referring to the distribution of the estate of the
said George Moredock, deceased, and praying the court that the said George
H. Moredock be required to file an account of his trust showing the amount of’
money belonging to him, the said Samuel Moredock, or held in trust for him
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under the will of his father, George Moredock. That the issue and service of
the said citation was waived by the said George H. Moredock on August 18,
- 1897, and that on October 4, 1897, George H. Moredock filed his answer to the
petition for the citation as aforesaid, and on February 14, 1898, the rule for
the said citation granted as aforesaid was discharged by the judge of the or-
phans’ court of -Greene county at the cost of the petitioner, which petition,
rule, waiver of ‘service, answer of George H. Moredock and decree of the
court is a matter of record in the orphans' court of Greene county, Pa., at
No. 39 June term, 1897, orphans’ court Docket No. 17, p. 343, a copy of said
petition, order of court, waiver of service, docket entries of answer of George
H. Moredock, and the order discharging said rule at the costs of the petitioner
are attached hereto and made a part of this demurrer, and marked ‘Exhibit
A, a copy of thé answer of the said George H. Moredock being hereto attached
and made part of this proceeding, and marked ‘Exhibit B.' The certificate of
the clerk of the orphans’ court of Greene county, Pa., that said exhibits are
true and correct transcripts of the record of the proceeding at No. 39 June
court, 1897, being hereto attached, and marked ‘Bxhibit C.’

“Third. That the proceeding at No. 39 June court, 1897, in the orphans’ court
of Greene county, Pa., having embraced the same matters complained of in the’
bill as filed in this present case, and the answer of George H. Moredock filed in
that proceeding being a complete answer to all the allegations of plaintiffs
therein, and this matter having been carried on to a final determination by the
orphans’ court of Greene county, Pa., the same would be a full, complete, and
final adjudication of the matter at bar, and the plaintiffs named in the bill
filed in this case would have no standing in this court, the said Samuel More-
dock never having appealed from the decreée of the orphans’ court of Greene
county, Pa., entered February 14, 1898. ] .

“Wherefore your orators pray that the bill filed in this case may be dismissed
at the costs of the plaintiffs, and that the demurrer or plea as filed in this case
by your orators be sustained.”

As the plaintiffs have not replied to this plea or taken issue upon it,
but have set the same down for argument on the ground that the
said plea does not furnish any sufficient defense to-the bill, the plain-
tiffs have thereby admitted the truth of the facts pleaded therein. The
whole case turns therefore on the sufficiency of this plea.

The principle is well settled that, if the same matters alleged in a
bill of complaint have been adjudicated between the same parties or
their privies, that judgment may be pleaded in bar. The principle
is briefly and forcibly stated in Fayerweather v. Ritch, 195 U. S.
276, 25 Sup. Ct. 58, 49 L. Ed. 193, by Mr. Justice Brewer:

“Private right and public welfare unite in demanding that a question once

- adjudicated by a court of competent jurisdiction shall, except in direct proceed-

ings to review, be considered as finally settled and conclusive upon the parties.”

That it is a good plea in equity is beyond question. Daniel’s Chan-
cery (6th Am. Ed.) 662. The bill in this case sets up a record and
judgment of the orphans’ court of the county of Greene in the state
of Pennsylvania. It is unquestioned that this was a court of compe-
tent jurisdiction. The statutes and decisions of the -courts of Penn-
sylvania establish this,

The only question remaining’ for our consideration is whether upon
inspection the record pleaded shows a final adjudication upon the
merits of the matters now set up in the bill of complaint between the
same parties. The petition and answer and copy of.the docket en-
tries attached to the bill may be considered by us in determining those
questions. The petition filed by Samuel Moredock, one of the orators,
is as follows:



MOREDOCK V. MOREDOCK. 167

- “That he is the son of George Moredock, late of Jefferson township, said
state and county, who died testate on the 15th day of November, 1881, and
whose will dated the 12th day of November, 1881, was probated on the 3d
day of December, 1881, Will Book, No. 5, p. 325, on December 3, 1881, and the
same day letters testamentary were granted to Daniel Moredock and George
H. Moredock, his executors named in the will. ’

“That the said executors filed a final account of their trust to October court,
1895, on October 14, 1895, and which said account was confirmed absolutely,
wherein they stated a balance of ten thousand, seven hundred, forty-six and
46/100 dollars ($10,746.46) was in their bands for distribution among the
heirs and legatees of said decedent. :

“That item 12 of the will of said decedent is as follows: ‘12. To my son,
George Hicey Moredock I give and bequeath the sum of One Thousand Dollars,
in trust for my son Samuel out of which he will pay any money for which
my sons Daniel, James, George H. and William Reynolds will be liable for as
surety of Samuel, and will have to pay -after deducting the pro rata amount
from which the proceeds of his assignment for the benefit of his creditors. and
the balance of said One Thousand Dollars if any and Samuel’s share if any
residuary fund, to be held by said George H. Moredock in trust for the
sole and separate use of my son Samuel and his family, and not to be liable
in any manner by attachment or otherwise, for his debts, now or hereafter to
be contracted. 'The interest on said balance to be paid to him, or to amount
of the principal as said trustee shall in his judgment deem necessary, leaving
that to his own discretion.’ '

“That the will aforesaid contains the following restduary clause: ‘The res-
idue of my estate, real, personal and mixed, after payment of debts, expenses .
and the foregoing legacies and devises is to be divided among the foregoing
legatees and devisees in proportion to the sum given or devised to them espe-
cially Samuel’s share in trust and John's share subject to the payment of the
guardian money and expenses and paid by George H. Moredock as aforesaid.’

“Phat your petitioner has never been paid anything on account of said leg-
acy or interest in the residuary estate of his father by the said George H.
Moredock as trustee, or executor, or any one for him, and that the said George
1. Moredock has never rendered to your petitioner any account whatever of
his trust under the will of said decedent; that your petitioner believes that
he is entitled to a fund, or the interest on a fund, amounting to quite a large
sum under the will of his father, and for which he has no means of knowing
the amount thereof. »

“Your petitioner therefore prays the court that the said George H. More-
dock, one of the executors of George Moredock, and trustee for petitioner, un-
der the will of said George Moredock, be required to file an account of his
trust showing the amount of money belonging to your petitioner or held in
trust for him in his hards, and that a citation be issued by this court to the
said George H. Moredock to that effect.”

That petition was filed, and upon that petitioﬁ the court made the
following order:

«“And now, August 16,1897, upon consideration of the foregoing petition, it
ig ordered and directed that a citation issue to George H. Motedock, trustee
under the will-of George Moredock, commanding him to state an account of his
trust as trustee of Samuel Moredock, on or before September 18, 1897, and file
the same in the office of the register of wills of this county, or show cause why
the same should not be filed.” : : ' :

Upon August 18, 1897, ‘George H. Moredock waived the fssue and
service of a ‘citation in the matter, and upon October 4, 1897, filed
the following answer: ’ C ’ ' S

“That the statementé in the first paragraph of said citation are true as he
remembers them. As to the second paragraph he answers as follows: That
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the entire receipts of the whole estate of George Moredock, deceased, was
$15,208.60, of which $4,462.14 was applied by said executors to the payment
of debts and expenses of settlement of said estate, leaving a balance of
$10,746.46 to be distributed among the heirs and legatees, and, while the docket
shows there was a balance on final account, that was the balance of both the
partial and final accounts, and the docket entries show that the entire amount
of said sum was paid out to the parties entitled thereto, and that these re-
ceipts show that a part of this balance was paid out to the heirs before the.
settlement of the final account. As to the twelfth paragraph of the will of
said deceased and the fourth paragraph of said citation, your respondent also
answers that they are true as he remembers them. Your respondent further
answers, and says: The reason that no money has been paid out of the es-
tate of George Moredock, deceased, by his executors to Samuel Moredock, was
that the legacy left by said deceased to G. H. Moredock as trustee to Samuel
Moredock to pay the amount of money paid by Daniel Moredock, James More-
dock, William K. Reynolds, and your respondent, as bail for Samuel Moredock,
including Samuel’s share in the residuary fund of the estate of said deceased,
was not sufficient to pay the debts of said Samuel Moredock for which Daniel
Moredock, James Moredock, William K. Reynolds, and your respondent were
bail, and that there was due and coming from the said Samuel Moredock to
Daniel, James, and George H. Moredock and William K. Reynolds upon the
settlement of the estate of George Moredock a certain sum of money which is
-yet due and unpaid, which amounts to $373.80. The amount of money paid by
Daniel Moredock for Samuel was $542.28, by William K. Reynolds, $30.35, by
James Moredock, $389.57, and the amount paid by your respondent was $520.26,
aggregating the sum of $1,482.46. The amount received by your respondent as
trustee of the legacy and of the residuary fund coming to the said Samuel
Moredock, deceased, amounted to $1,108.66, leaving a deficit as aforesaid of
$373.80 coming to Daniel, James, and Hicey Moredock and William K. Reynolds.
Your respondent further says that the reason there was no account filed by him
as trustee of Samuel Moredock was that there was not sufficient money coming
into his hands as trustee of the said Samuel Moredock including the share of
-the residuary fund from the estate of George Moredock, deceased, to pay the
debts of Samuel Moredock to Daniel Moredock, James Moredock, William K.
Reynolds, and your respondent to the amount of $373.80, and therefore no funds
to pay the costs of filing the account of your respondent as trustee of Samuel
Moredock. -Your respondent further answers, and says that he has receipts,
the copies of .which are hereto attached, for the amounts of money paid as
aforesaid to Daniel, Jameés, and Hicey Moredock and William K. Reynolds,
amounting to $1,108.66, leaving a deficit of $373.80 of the amount paid by said
parties for Samuel Moredock, which amount was $1,482.46, showing that évery
dollar received by him as trustee was again paid out, leaving not a penny as a
compensation for his services. Further, the method of the settlement of the
trust fund in his hands as aforesaid-among the creditors of Samuel Moredock
was advised and conducted by C. A. Black, Esq., deceased, as his counsel. The
whole amount of the legacies under the will of George Moredock, deceased,
was $9.700, which, taken from the balance of $10.746.46, leaves a residuary fund
of $1,046.46, and Samuel’'s share of this residuary fund was $108.66. which
with the legacy bequeathed to your respondent in trust for him by the aforesaid
.will, said legacy being $1,000, makes the $1,108.66 réceived as said trust fund,
and every dollar of which was applied by me to the payment of his debts as
directed by said will. .

“Therefore your respondent prays that the citation issued in this matter be
. dismissed at the costs of the petitioner, and he will ever pray,” etc.

“Copy of Receipts,

: ! g . “Dec. 15, 1883.
“Received of G. H. Moredock one hundred eighty-seven and ¢5/7,0 dollars
on the amount of money that is in his hands to be paid to my losses on Samuel
‘Moredock’s estate. . :
“$187.95. ’ : James -Moredock.”
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“April 1, 1885.
“Received of G. H. Moredock one hundred and six and 59/,40 dollars, on the
amount of money in his hands to be paid to my losses on Samuel Moredock’s.
estate.
#$106.50. James Moredock.”

) “May 29, 1886.
“Received of G. H. Moredock four and 17/100 dollars on the money in his.
hands to be paid to my losses on Samuel Moredock’s estate.
“$4.117. James Moredock.”

“Dec. 15, 1883.
“Received of G. H. Moredock two hundred sixty-three and 9/, dollars on
the amount in his hands to pay on my losses on Samuel Moredock's estate.
“$263.09. Daniel Moredock.”

“April 1, 1885.
“Received of G. H. Moredock one hundred forty-nine and 7/,00 dollars on
-the amount in his hands to be paid on my losses on Samuel Moredock’s estate..
“$149.07. Daniel Moredock.”

“May 29, 1886.
“Received of G H. Moredock five and 83/;40 dollars on the amount in his
hands to be paid on my losses on Samuel Moredock’s estate.
“$5.83. Daniel Moredock.”

“April 4, 1885.
“Received of G. H. Moredock eight and 39/440 dollars on the amount.in his.
hands to be paid on my losses on Samuel Moredock’s estate.
“$8.30. W. K. Reynolds.”

“Received of G. H. Moredock fourteen and 64/;4, dollars on the amount in
his hands to be paid on my losses on Samuel Moredock’s estate.

“$14.64. ) W. K. Reynolds.”
“May 29, 1886.

“Received of G. H. Moredock 39/140 dollars on the money in his hands to be-

paid on my losses on Samuel Moredock's estate.
“$.30. Wm. K. Reynolds.”
“April 1, 1885.

“Received of G. H. Moredock one hundred forty-two and 28/, dollars of

money held in trust by him to be paid to G. H. Moredock, James Moredock,
Daniel Moredock and W. K. Reynolds. G. H. Moredock.”

. “Dec. 1, 1883.
“Received of G. H. Moredock two hundred twenty and 2/100 dollars of
money in my hands held in trust to be paid to G. H. Moredock, James More-
dock, Daniel Moredock and W. K. Reynolds
©$220.02. G. H. Moredock.”

“May 29, 1886.
‘“Received of G. H. Moredock five and 88/14 dollars of money held in trust
by him to be paid to G. H. Moredock, James Moredock, Daniel Moredock and
W. K. Reynolds. -
“$5.83. . G. H. Moredock.”

Thereupon the court made the following order:
“And now, February 14, 1898, rule diseharged at the costs of the petitioner.”

Were the matters set up in the petition and answer in the or-
phans’ court of Greene county finally adjudged upon their merits by
that court? The prayer of the petition was for a citation to compel
George Hicey Moredock, as executor under the will of George More-
dock, and as trustee for Samuel Moredock, to file an account of his
-trust. showing the amount of money belonging to the petitionier or
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held in trust for him in his hands. The answer to this petition, sworn
to and filed by George Hicey Moredock, the respondent, contains a
complete account of his conduct as executor under the will of George
Moredock in his relation to the trust created for Samuel Moredock,
the petitioner, and sets out a complete account for the purpose of
:showing that no moneys came into his hands for the purpose of the
trust created under the will for Samuel Moredock, the petitioner. As
the answer to the petition was not replied to, nor any question raised
as to the truth of the facts alleged in it, the facts alleged would be
taken by the court under any system of pleading as admitted.

It will be noted that the prayer of the pctition was that the respond-
ent, one of the executors of George Moredock and trustee for the
petitioner under the will of said George Moredock, be required to
file an account showing the amount of money belonging to your peti-
tioner and held in trust for him in his hands, so that the court had
before it everything necessary to decide the case upon its merits,
'whether involving the consideration of the will to determine what
sort of a trust was created and its qualities, what sums of money
should go into it and from what source, and what sums of money were
. in the hands or should be in the hands of George Hicey Moredock
:as executor, which should be part of the trust estate, and, in fine, every
question relating to the creation and conduct of the trust. And these
-questions the court necessarily disposed of by making the order of
February 14, 1898. That order reads: “And now, February 14, 1898,
. rule discharged at the costs of the petitioner.” Here was an adjudi-
-cation under the pleadings upon the merits of every question arising
under the will in relation to the trust, so far as Samuel Moredock is
concerned. '

A comparison of the bill of complaint in the case at bar with the
petition and answer in the record pleaded shows conclusively that the
identical matters now sought to be litigated by the present bill were
sought to be litigated, adjudged, and disposed of by the proceedings
set out in the plea. )

The further question, however, arises whether or not, inasmuch as
the present bill includes as plaintiffs certain persons alleged to be
members of the family of Samuel Moredock, the proceedings set out
in the plea are conclusive as to them. - The bill alleges in the thirteenth
" paragraph that it was the duty of the defendants, as executors of
‘George Hicey Moredock, to render a full and complete account to
‘the orators of the said trust as conducted and administered by the
said George Hicey Moredock during his lifetime, and to pay over unto
- Samuel Moredock the said trust fund or sum of money for the sole
and separate use of the said Samuel Moredock, and of his family,
-which consists solely of the other orators. It appears from the sec-
ond and third prayers that the defendants are required to account to
‘the orators for the conduct and administration of the trust by George
Hicey Moredock, and to pay over the trust fund in the amount so
found to be due and owing to Samuel Moredock, uvpon such terms and
upon such conditions as shall seem right and proper to the court to
protect and conserve the interests of your other crators in and to the
said trust fund. It will thus be seen that the bill is filed for the pur-



MOREDOCK V. MOREDOCK. 171

pose of compelling an account and the payment over of the amount
found to be due by such account to Samuel Moredock and the other
plaintiffs.

Assuming then that the bill of complaint is filed for the purpose of
having the rights of the other plaintiffs outside of Samuel Moredock
determined, they not having been named as partles in the proceedings
in the orphans court, are they precluded as privies of Samuel More-
dock by the former adjudication? ‘This must be determined by in-
terpreting the language of the will. The words of the will are:

“To my son George Hicey Moredock I give and bequeath the sum of One
Thousand Dollars, in trust for my son Samuel, out of which he will pay,
* * % gand the balance of said One Thousand Dollars if any and Samuel’s
share if any residuary fund, to be held by said George H. Moredock in frust
for the sole and separate use of my son Samuel and his family and not to be
liable in any manner by attachments or otherwise for his debts, now or here-
after to be contracted. The interest on-said balance to be paid to him, or to
amount of the principal as said trustee shall in his judgment deem necessary,
leaving that to his own discretion.

“The residue of my estate, real, personal and mixed, after payment of debts,
expenses and the foregoing legacies and devises is to be divided among the
foregoing legatees and devisees in proportion to the sum given or devised to
them especially Samuel's share in trust and John’s share subject to the pay-
ment of the guardian money and expenses paid by George IHicey Moredock, as
aforesaid.”

The contention turns upon the construction to be put upon the term

“his family,” as used in the sentence, “to be held by said George Hicey
Moredock in trust for the sole and separate use of my son Samuel and
his family.” The word “family” in its common and primary meaning,
as defined by lexicographers, is that collective body of persons who
form one household, under one head or manager, including children
‘and servants. Webster’s Dictionary; Century Dictionary. And it
has also been given that meaning by the law decisions of some of the
states (Wood v. Wood, 63 Conn. 324, 28 Atl. 520; Hart v. Goldsmith,
- 51 Conn. 479; Spencer v. Spencer, 11 Paige [N. Y] 159; Bradlee v.
Andrews, 137 Mass. 50) and also by some federal courts (Poor v.
Hudson Ins. Co. [C. C.] 2 Fed. 432). In a bequest or devise for one
and his family it has been held that the word “family,” prima facie,
means children. Raynolds v. Hanna (C. C.) 55 Fed. 783, where Mr.
Justice Jackson, then circuit judge for the Sixth circuit, in an exhaust-
ive opinion holds that the primary meaning of “famlly is children
under the will then under consideration, but, as it is further said:

“Tts proper interpretation in each case must depend upon and be determined
by the context of the will, the circumstances in which the testator is placed,
and.- the character and situation of those who may be presumed to be objects
of his bounty. Story, Eq. Jur. §§ 1065b, 1071, and cases cited. In Pigg v.
Clarke, 8 Ch. Div. 672, it was said by the Master of the Rolls that ‘every word
which has more than one meaning has a primary meaning, and, if it .has a
primary meaning, you want a context to find another. What, then, is the
primary meaning of “family”? It is “children.” That is clear upon the au-
thorities which have been cited, and, mdependently of them, I should have
come to the same conclusion.”” .

“The word ‘family’ admits of a still greatér variety of applications. It may
mean a man’s household, consisting of himself, his wife, children and serv-
ants. It may mean his wife and children, or his children, excluding _his wite;
or, in the absence of wife and children, it may mean his brothers and sisters
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or next of kin, or it may mean the genealogical stock from which he may have-
sprung.” Story’s Eq. Jur. § 1063b.

. “In respect to certainty in the description of objects or persons in such.
recommendatory trusts, it may be proper to state that it is not indispensable
that the persons should be described by their names. But more general
descriptions will often amount to a sufficient designation of the persons to
take, such, for example, as ‘sons,” ‘children,’ ‘family,’ and ‘relations,’ if the-
context fixes the particular persons who are to take clearly and definitely.
Thus a devise to the family of A. will often be a sufficient designation, and
may be construed to mean the heir at law of A., or the children of A. cr even
the relations of A., according to the context. And, on the other hand, the lan-
guage may be loosely and indeterminately used as not to amount to a clear
designation of any persons, and thus the recommendation may fail to create a.
trust.”

" Finding the expression “his family” in this will, unaided by the con-
text, we conclude that the meaning of “his famlly” is “his children.”
The devise in this will, then, as interpreted by us, was a devise in trust
for Samuel Moredock and his children. The children do not take:
through Samuel Moredock, their father, but independently of him. To
some extent their interest may be recrarded as adverse to his. If
this will be interpreted as meaning that the trust was for Samuel alone,
because the words “his family” are too indefinite and uncertain to sus-
tain a trust, his interest would be adverse because it would be to Sam-
uel’s interest to have it so interpreted. The children, therefore, were
not in privity with their father, Samuel Moredock.

Mr. Chief Justice Waite, in Litchfield v. Goodnow, 123 U. S. 549,
550, 8 Sup. Ct. 210, 211, 31 L. Ed. 199, laid down the rule by which
we are to determine what privity means. He says:

“Greenleaf, in his Treatise on the Law of Evidence (volume 1, § 523), states
the rule applicable to this class of cases thus: ‘Under the term “parties,” in’
this connection,. the law includes all who are directly interested in the sub-
ject-matter, and had a right to make defense, or to control the proceedings,.
and to appeal from the judgment. This right also involves the right to ad-
duce testimony, and to cross-examine the witnesses adduced on the other side.
Persons not having these rights are regarded as strangers to the cause. But
to give full effect to the principle by which parties are held bound by a judg-
ment all persons who are represented by the parties and claim under them,
or in privity with them, are equally concluded by the same proceedings. We
have already seen that the term ‘“privity” denotes mutual or successive rela-
tionship to the same rights of property. The ground, therefore, upon which
persons standing in this relation to the litigating party are bound by the pro-
ceedings to which he .was a party, is that they are identified with him in in-
terest; and., whenever this identity. is found to exist, all are alike concluded.
Hence all privies, whether in estate, in blood, or in law, are estopped from lit-.
igating that. which is conclusive on him with whom they are in privity.” The
correctness of this statement has been often affirmed by this court (Lovejoy

v. Murray, 3 Wall. 1, 19 [18 L. Ed. 129]; Robbins v. Chicago C]ty, 4 Wall. 637,
673 [18 L. Ed: 427]), and the principle has been recognized in many cases..
Indeed. it is elementary. Hale v. Kinch, 104 U. S. 261, 265 [26 L. Ed. 732];-
Railroad Company v. National Bank, 109 U. S. 14, 22 [26 L. Ed. 61]; Butter-:
- field v. Smlfh 101 U. S 570 [25 L. Ed. 868}.”

Measured by this rule, then, their interests were not a “mutual or.
successwe relationship to the same rights of property,” nor were they
“identified with him 1n interest.” They were not made parties to the
proceeding now set up in bar. They had no notice of that proceedmg
so far as the record shows. As we have seen, they were not in privity.
w1th him and he could not represent them in the htlgatlon '
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We therefore conclude that, while Samuel Moredock might have
‘been concluded by the proceedmgs in the orphans’ court of Greene
-county, the remaining plaintiffs are not bound by that proceeding.
Wherefore the plea is overruled, and the defendants ordered to an-
-swer within 30 days. .

DONIPHAN v. LEHMAN et al.
(Circuit Court, D. Indiana. June 16, 1902)
No. 9,867.

A, CoNTEMPT (§ 2%)—AcTS Coms'n'm'rme CONTEMPT OF- COURT—CONSPIRACY TO
CoMMIT CONTEMPT.
A conspiracy to commit a contempt of court is not m itself a punish-
able contempt.
[Ed. Note.—For other- cases, see Contempt, Cent. Dig. § 5; Dec. Dig.

§ 2.%] s
2. CoNTEMPT (§ 13*)—Acts CoNsTITUTING ‘‘CONTEMPT’ OF COURT—TAKING
DEPOSITION.

Neither the taking of a deposition to be used in a federal court in an-
other state, in pursuance of a conspiracy to impose upon the court, nor
the filing and publication of such deposition, is a misbehavior in the
presence of the court, or so near thereto as to obstruct the administra-
tion of -justice, punishable as a contempt under Rev. St. § 725 (U. S.
Comp. St. 1901, p. 583); but to constitute such contempt the deposition
must have been used or offered in,evidence.

[Ed. Note—For other cases, see Contempt, Cent. Dig. .§ 32; Dec. Dig.
§ 13.*

For other definitions, see Words and Phrases vol. 2, pp. 1489-1492
vol. 8§, p. 7614.]

Suit by John V. Doniphan against Abraham Lehman and others.
On motion to quash information for contempt and to vacate rule to
show cause. Motion sustained. :

Winter & Winter and John R. Bennett, for complamant.

Banning & Banning, Offield, Towle & Linthicum, Miller, Elam &
Fesler, A. C. Harris, R. S. Taylor Milton Krauss and Loveland &
uoveland for defendants.

BAKER, Circuit Judge. This is a proceeding by affidavit and in-
formation against John V. Doniphan and Abraham Lehman, charging
them with the commission of a contempt, and asking that they be.ruled
to show cause, if any they have, why they should not be punished there-
for. The information charges in general terms:

(1) That a contempt of this court has been committed by the com-
plainant, Doniphan, and the defendant Lehman, in that they have se-
cretly, fraudulently, and collusively imposed upon the court by settling
and compounding all causes and grounds of action forming in any
way the subject-matter of the litigation, and have continued thereafter
to prosecute this action and suit as if there were in reality and sub-
stance an existing contest or subject-matter in dispute.

sFor other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rép'r Indexes
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(2) That the complainant, Doniphan, and the defendant I.ehman
have conspired together in this action, under and after such settlement
as aforesaid, to use this court as a means and an end to destroy the
business of the defendants Charles J. Kraus and Hannah Kraus, to
obtain large money judgments against them for the benefit of the
complainant, and to enjoin them from the conduct and carrying on of
their said business, to the sole benefit and advantage of the complain-
ant, Doniphan; the defendant Lehman receiving large sums of money
for his aid and assistance to bring -about such results, as appears by
the deposition of the complainant, Doniphan, in the case and affidavits
filed herewith.

The affidavits show that the conspiracy alleged was entered into
between Doniphan and Lehman in the states of Kentucky and New
York, -and the overt acts in furtherance of the conspiracy were com-
mitted in those states. The acts committed in Kentucky consisted in
the sale and delivery of property and in the payment of money, and
it is not claimed that those acts, however reprehensible, constitute any
contempt of court. The only acts in New York in furtherance of the
conspiracy consist in the taking of a deposition by the complainant,
Doniphan, before an officer selected by agreement of the parties- and
sending the same by mail to the clerk of the court at Indianapolis,
Ind., who received and filed the same to be used on the trial of the
suit. Since the deposition has been filed, it has been published; but
at whose instance is not shown. Do these acts constitute a contempt
of this court? , :

The whole power to punish contémpts is found in section 7235, Rev.
St. (U. 8. Comp, St. 1901, p. 583), which provides as follows:

“The said courts shall have power to impose and administer all necessary
oaths, and to punish by fine or imprisonment, at the discretion of the court,.
contempts of their authority: Provided, that such power to punish con-
tempts shall not be construed to extend to any cases except the misbehavior
of any person in their presence, or so near thereto as to obstruct the admin--
istration of justice, the misbehavior of any of the officers of said courts in
their official transactions, and the disobedience or resistance by any such of--

ficer, or by any party, juror, witness or other person, to any lawful writ, pro-
cess, order, rule, decree, or command of the said courts.”

This statute embraces three classes of cases in which the court is.
given jurisdiction to punish contempts: (1) Misbehavior of any per-
son in the presence of the court or so near thereto as to obstruct the
administration of justice; (2) misbehavior of the officers of the court
in their official transactions; (3) disobedience or resistance by any offi-
cer, party, juror, witness, or other person to any lawful writ, process,.
order, rule, decree, or command of the court. The facts set out clear-
ly do not present a case of contempt under the second of third clauses-
of the above section. If a contempt is disclosed, it is under the first.
clause, making misbehavior in the presence of the court or so near
thereto as to obstruct the administration of justice a contempt. A con-
spiracy to misbehave in or near the presence of the court for the pur--
pose of obstructing the administration of justice does not of itself’
constitute a punishable contempt. It is the act of misbehavior in or
near the presence of the court, and not the conspiracy, which consti-
tutes the contempt. If the complainant, Doniphan, and the defendant
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Lehman formed the alleged conspiracy, they committed no contempt in
so doing. And if they have committed overt acts in furtherance of the
conspiracy, they have not made themselves amenable to punishment for
contempt unless their acts constitute misbehavior in or so near the pres-
ence of the court as to obstruct the administration of justice, The tak-
ing of a deposition in New York for the purpose of furthering the con-
spiracy cannot be held to be misbehavior in or so near the presence of
the court as to obstruct the administration of justice. The taking of
such a deposition is not misbehavior in' or near the presence of the
court, nor does its mere taking tend to obstruct the administration.of
justice. Something more must be done than merely to take a deposi-
tion in New York in order to obstruct the administration of justice
here. The misbehavior must be a hindrance or obstruction of justice;
and, so long as the deposition is not used or offered to be used in court,.
it cannot be regarded as an obstruction to the administration of justice.
It may never be used or offered for use in court. The filing of it in
the clerk’s office and its publication after such filing cannot of them-
selves be held to be misbehavior in or so near the presence of the court.
as to obstruct the administration of justice. It cannot be regarded an
obstruction to the administration of justice so long as it is neither used
nor offered for use in or near the presence of the court. Doubtless, if
the deposition were used or offered for use in court, it would constitute
a contempt. But until some use is made, or is sought to ‘be made of it,
having a tendency to obstruct the administration of justice, no con-
tempt has been consummated. .

The present proceeding is premature, and the information is quashed
at the costs of the petitioners, and the rule to show cause is vacated.
The petitioners Kraus and Kraus are given an exception.

WALTON v. SOUTHERN RY. CO.
(Circuit Court, N. D. Georgia. April 30, 1910.)
No. 116.

MASTER AND SERVANT (§ 256%*)—FEDERAL EMPLOYER’S LIABILITY ACT—ACTION
BY RAILROAD EMPLOYE—PLEADING.

In an action by an employé against a railroad company to recover for a
personal injury, an allegation in the declaration that “at the time of the
injuries hereinafter complained of your petitioner was engaged in the
transportation of interstate commerce” is insufficient to state a cause of
action under the federal employer’s liability act (Act April 22, 1908, c. 149,
35 Stat. 65 [U. S. Comp. St. Supp. 1909, p. 1171]), in the absence of any
allegation that defendant was a common carrier engaged in interstate
commerce by railroad.

[Ed. Note—For other cases, see Master and Servant, Dec. Dig. § 256.*]
Action by J. L. Walton against the Southern Railway Company. On
motion to remand to state court. Motion denied.

Smith, Hastings & Ransom, for plaintiff. ,
Maddox, McCamy & Shumate and McDaniel, Alston & Black, for
defendant.

*For other cases see'same toplc & § NUMBER in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes
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NEWMAN, District Judge. This case was removed from the state
«court, and there is a motion to remand. The suit-is for damages for
personal injuries alleged to have been received by Walton, an employé
of the defendant, while in the discharge of his duty as conductor of
one of the defendant company’s trains in Calhoun county, Ala.

The declaration contains four counts, The first two counts are based
on the statutes of Alabama, the counts stating somewhat differently
the way the accident occurred. The third and fourth counts may have
been intended to bring the case within and under the employer’s lia-
bility act of Congress. Act April 22, 1908, c. 149, 35 Stat. 65 (U. S.
Comp. St. Supp. 1909, p. 1171). The only thing, however, in either of -
the counts (and it is the same in both) is this, “At the time of the in-
juries hereinafter complained of your petitioner was engzged in the
transportation of interstate commerce,” which is clearly an insufficient
statement to make a case under that act. It should certainly be alleged
* that the defendant was a common carrier engaged in interstate com-

merce by railroad. The only statement about the defendant compa-
ny anywhere in the declaration is that it was operating trains in Cal-
houn county, Ala.

The rights of the defendant on this motion to remand and the ques-
tion as to the jurisdiction of this court would be entirely different if
the case was based on the employer’s liability act, or any of the counts
clearly based on that act, Certainly a case should be made coming
within the terms of the act before the court could apply the same to the
plaintiff’s rights on this motion or to the question of jurisdiction in
the Circuit Court. It is true, also, as has been held here in a recent
case, that, where the employer’s liability act is properly invoked, it
supersedes all other law as to the rights of injured persons who are
employés of common carriers by railroad. engaged in interstate com-
merce, while the person injured is engaged in such commerce. In

“order to hold these two counts in the declaration good counts under the
employer’s liability act of Congress, it would be necessary to depend
upon the implication that, because the plaintiff was engaged in inter-
state commerce, the defendant company was so engaoed and I hardly
think that would be ]ustlﬁable

The suit, then, remains one between the plaintiff, a citizen of Georgia
and a resident of this district, and the defendant railway company, a
Virginia corporation, so that it is clearly removable on the ground of
diversity of citizenship. It is impossible, therefore, for the court to de-
cide in this case the interesting questions which would exist if the
declaration, or any of its counts were properly based on the act of
Congress referred to.

The motion to remand must be denied.
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PRICKSON v. HODGES, Sherift.
(Circuit Court of Appeals, Ninth Circuit. May 23, 1910)
No. 1,819.

1. HaBEAS CoRPUS (§ 62*)—PROCEDURE—DISMISSAL OF PETITION.

Under Rev. St. § 755 (U. S. Comp. St, 1901, p. 593), which provides that
on an application to a federal court for a writ of habeas corpus the court
.or judge shall forthwith award a writ, “unless it appears from the peti-
tion itself that the party is not entitled thereto,” where it appears from
the petition that the case is not one which would justify the exercise of
federal authority, it may be dismissed, and the court is not required to
either award a writ or issue an order to the respondent to show cause.

[Ed. Note.—For other cases, see Habeas Corpus, Cent. Dig. § 55; Dec.
Dig. § 62.*] ’ , :

2. HaBEAS CoORPUS (§45*)—HEARING IN FEDERAL COURT—MATTERS CONCLUDED
BY DETERMINATION OF STATE COURT. .

In a criminal prosecution in a state court, where the statute creating
the offense is not repugnant to the federal Constitution, and the court
has jurisdiction, its determination with respect to the sufficiency of the
charge is controlling in the federal courts on an application by the ac-
cused for a writ of habeas corpus after conviction.

[Ed. Note.—Tor other cases, see Habeas Corpus, Cent. Dig. §§ 38-45;
Dec. Dig. § 45;* Courts, Cent. Dig. §§ 1376-1385.]

Jurisdiction of federal courts in habeas corpus proceedings, see note to
In re Huse, 25 C. C. A. 4.]

8. HarEAS CORPUS (§45%)~HEARING IN FEDERAL COURT—MATTERS CONCLUDED
BY DETERMINATION OF STATE COURT. -

The determination by the highest court of a state that the offense
charged in an indictment is one punishable under the laws of the state is -
conclusive in a subsequent proceeding by the accused in a federal court
for release on a writ of haheas corpus.

[Ed. Note.—For other cases, see Flabeas Corpus, Cent. Dig. §§ 38-45;
Dec. Dig. § 45;* Courts, Cent. Dig. §§ 1376-13S5.]

4. STATUTES (§§ 118, 138*)—F0RMAL REQUISITES—CONSTITUTIONAL PROVISIONS.

Laws Wash. 1891, c. 28, § 1 (Ballinger's Ann. Codes & St. § 6774
[Pierce’s Code, § 1545)), amending section 782 of the territorial Code of
1881, relating to common-law offenses, is not in violation of Const. Wash.
art. 2, § 27, as-amending by mere reference to the title of the act amended,

~nor of section 19, as not expressing the subject of the act in the title,
since it sets out the section as amended in compliance with the constitu-
tional requirement, and also states in the title that it relates to the pros-
ecution of public offenses, and gives the number of the section amended,
which under the state decisions is sufficient.

[Ed. Note.-—For other cases, see Statutes, Cent. Dig. §§ 158-160, 203,
206; Dec. Dig. §§ 118, 138.%]

Appeal from the Circuit Court of the United States for the North-
ern Division of the Western District of Washington.

Proceeding by A. Z. Erickson against Robert Hodges, Sheriff, for
writ of habeas corpus. Judgment dismissing petition, and petitioner
appeals. Affirmed. '

Robert Welch and James L. Crotty, for appellant.
Before GILBERT and ROSS, Circuit Judges, and WOLVER-
TON, District Judge. . L L o

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes O
179 P.—12 '
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WOLVERTON, District Judge. " A. Z. Erickson, the appellant, was
on May 29, 1908, in the superior court of King county, state of Wash--
ington, conv1cted of the crime of conspiracy, alleged-to have been en-
tered into between himself and others, to prevent free and open com-
petition in selling milk in the city of Seattle and unlawfully and im-
properly to fix and control the price thereof, and was adjudicated to
pay a fine of $500 and to serve a term of 10 days in the King county
jail. From this judgment he appealed to the Supreme Court of the
state, and on November 5, 1909, the judgment was affirmed. A re-
mittitur having been sent down to the superior court, a commitment
was issued and delivered td.Robert Hodges, sherift: of King county,
the appellee herein, directing him to execute the judgment. Upon be-
ing taken into custody, appellant filed in the Circuit Court of the
United States for the Western district of Washington a petition for

a writ of habeas corpus. By his petition he sets out in much detail
the facts that an information was preferred against him, that he was
tried and convicted, that he appealed to the Supreme Court, that the
judgment below was affirmed, that a remittitur was sent down to the
superior court, and that he is in custody by virtue of a commitment
issued under such affirmed judgment. When the petition was pre-
sented to’the honorable judge of the Circuit Court, after due consider-
ation it was dismissed without the issuance of an order to show cause
or the awarding of a writ of habeas corpus. From that judgment the
petltloner prosecutes his appeal to this court,

The first question urged is that the Circuit Court should have either
awarded the writ of habeas corpus or issued an order to show cause,
so that the petitioner might be advised from the return of the sheriff
having him in custody by what right he is being restrained of his lib-
erty. If there was error in the court’s refusal to do either, it 1s hard-
ly conceivable how the petitioner could have been injured, if in point
of law his petition does not state a cause entitling him to the relief
prayed. He ought not to hope that the return of his custodian would
come to the aid of his petition. But to the inquiry.

Apphcatlon for the writ is required to be made by complamt in_
-writing, setting forth the facts concerning the detention of the party
restrained, in whose custody-he is detained, and by virtue of what
claim or authorlty, if known. Thereupon it is prescribed that the
court or judge before whom it is made “shall forthwith award a writ
of habeas corpus unless it appears from the petition itself that the par-
ty is not entitled thereto.” Sections 754, 755, Revised Statutes of the
United States (U. S. Comp. St. 1901, p. 593). And section 761 (page
594) further provides:

“The court, or justice, or judge shall proceed in a summary way to deter-

mine the facts of the case, by hearing the testimony and arguments, and
thereupon to dispose of the party as law and justice require.” .

As is said by Mr. Justice Miller in the case of In re Burrus, 136
U. S. 586, 591, 10 Sup. Ct. 850, 852, 34 1. Ed. 500, after a discussion
as to when the federal courts will issue the writ of habeas corpus:

“It is not now the law, therefore, and never was, that every person held in

unlawful imprisonment has a right to invoke the aid of the courts of the
(pnited States for his release by the writ of habeas corpus. In order to ob-



ERICKSON V. HODGES. 179

tain the benefit of this writ, and to procure its being issued by the court or
justice or judge who has a rl"ht to order its issue, it should be made to ap-
pear, upon the-application for the writ, that it is founded upon some matter
which justifies the exercise of federal authority, and which is necessary to
the enforcement of rights under the Constitution, laws, or treaties of the
United States.”

To this case is subjoined a note giving the decision of Betts, District
Judge,"rendered in the Matter of .Barry, where it appears that the
court refused either to award the writ or to issue an order to show
cause, but determined in the first instance whether the petitioner pre-
sented a case of which the court should take cognizance. The court
there says:

‘““When the cause of 1mpr1sonment or detention shown by the petition sat-

isfies the court that the prisoner would be remanded 1f brouc'ht up, the writ
will not be awarded.”

Again it is said by Taft, Circuit Judge, in Re Haskell (C. C.) 52
Fed. 795-797:
“It is apparent from section 755 that, if it appears from the petition itself

that the relator is not entitled to his discharge, the court should deny his pe-
tition without issuing the writ.”

The practice is thus stated in Re Lewis (C. C.) 114 Fed. 963, 965:

“The usual course on the application for the writ of habeas corpus is to
issue the writ, and, on its return, to hear and dispose of the case. But when,
as in this case, the cause of the imprisonment fully appears by the petition
and the exhibits thereto, the practice prevails for the court to determine
whether, on the facts presented in the petition, the prisoner, if brought be-
fore the court, would be discharged. Ex parte Milligan, 4 Wall. 2, 18 I.. Ed.
281. And where the hearing is had without issuing the writ an order may
be made requiring the officer or person holding the prisoner to show cause
why the writ should not issue. Xx parte Yarborough, 110 U. S. 651, 4 Sup.
Ct. 152, 28 L. Ed. 274. Where the return to the rule shows all the essential
facts, the case may be disposed of as fully as if the writ had issued.”

In the case of Ex parte Milligan, cited in the quotation, the cause
was heard upon the petition alone, without an order to show cause or
an awarding of the writ, and if we understand the procedure adopted
in Ex parte Royall, 117 U. S. 241, 6 Sup. Ct. 734, 28 L. Ed. 868, the
same course was taken. So we are not without precedent for the
course pursued in the case at bar. We do not understand that the
petitioner was denied a hearing upon his petition. If not denied
such hearing, it could make no difference to him that the order to
show cause was not issued or the writ awarded. The petition was
very full, and was designed no doubt to set forth the entire record un-
der which he was arrested; tried, and convicted, and by virtue of which
he is being held. Such being the case, there exists no good reason why
the cause might not as-well be determined upon the petition, and, if
it appears therefrom that the petitioner would be remanded if brought
before the court, the petition dismissed. The same result would have
ensued if an order to show cause had been issued and a demurrer or
other objection on account of insufficiency had been interposed, and
the court had.denied the petition. In such a case the custodian of the
-prisoner would not have been required to make further return. We
take it that under the practice the judge may do either of three things,
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when a petition for the writ is presented: First. If it appears there-
from that it does not state a cause for the issuance of the writ, and
that the prisoner, if produced, would be remanded, he may dismiss it.
Of course, the petitioner should have ample opportunity to be heard
upon the sufficiency of his petition. Second. He may issue an order
to show cause. Third. He may award the writ.

In’this connection the language of Mr. Justice Brewer in the.case of
Storti v. Massachusetts, 183 U. S. 138, 143, 22 Sup. Ct. 72, 74, 46 L.
Ed. 120, is not inapt. After referring to section 761 of the Revised
Statutes, supra, he says:

“Proceedings in habeas corpus are to be disposed of in a summary way.
The interests of both the public and the petitioner require promptness; that
if he is unlawfully restrained of his liberty, it may be given to him as speed-
ily as possible; that, if not, all having anything to do with his restraint be
advised thereof, and the mind of the public be put at rest, and also that, it
further action is to be taken in the matter, it may be taken-without delay.
Especially ‘is this true when the habeas corpus proceedings are had in the
courts of a jurisdiction different from that in pursuance of whose mandate
he is detained. This matter of promptness is not peculiar to these cases in
federal courts, but is the general rule which obtains wherever the common
law is in force. It is one of those things which give to such proceedings
their special value, and is enforced by statutory provisions, both state and
federal. The command of the section is ‘to dispose .of the party as law and
justice require.”’” All the freedom of equity procedure is thus prescribed;
and substantial justice, promptly administered, is ever the rule in habeas
corpus.”

It is next urged that the information upon which the petitioner was
tried in the state court does not state an offense. This was a question
for the state court to determine. Where the statute creating the of-
fense is not repugnant to the federal Constitution, and the court has
jurisdiction thereof, the determination of the state court touching the
sufficiency of the charge is controlling in the federal courts, where the
defendant seeks to be relieved upon, habeas corpus. The cases are
numerous to this effect. Caldwell v. Texas, 137 U. S. 692, 11 Sup.
Ct. 224, 34 L. Ed. 816; Bergemann v. Backer, 157 U. S. 655, 15 Sup.
Ct. 727, 39 L. Ed. 845; Kohl v. Lehlback, 160 U. S. 293, 16 Sup. Ct.
304, 40 L. Ed. 432; Howard v. Fleming, 191 U. S. 216, 24 Sup. Ct.
49, 48 L. Ed. 121 , ‘

In this relation it is further urged by petitioner that the state court
of Washington had no jurisdiction of the crime of conspiracy for
which the petitioner was tried and convicted, for the reason that the
offense of conspiracy at common law is not indictable or triable in that
state. In Howard v. Fleming, supra, the case last cited, the identical
question was presented to the Supreme Court. It arose also in the
saime way. The petitioner had been tried and convicted of a conspiracy
at common law, had appealed to the Supreme Court of the state with-
out success, and had gone further than here. He had sued out a writ
of error to the Supreme Court of the United States, and while this was
pending he petitioned the Circuit Court for a writ of habeas corpus.
This proceeding was dismissed, and he appealed. The Supreme Court
said : ‘

““The vhighest‘court of the state has affirmed the validity of the proceed-

ings in that trial, and we may not interfere with its judgment unless some
right guaranteed by the federal Constitution was denied and the proper steps
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taken to preserve for our consideration the question of that denial. The first
contention demanding notice is that the indictment charged no crime. AS
found, it contained three counts; but the two latter were abandoned, and
therefore the inquiry is limited to the sufficiency of the first. That charged
a conspiracy to defraud. 'There is in North Cavolina no statute defining or
punishing such a crime; but the Supreme Court held that it was a common-
law offense, and as such cognizable in the courts of the state. In other
words, the Supreme Court decided that a conspiracy to defraud was a erime
punishable under the laws of the state, and that the indictment sufficiently
charged the offense. Whether there be such an offense is not a federal ques-
tion, and the decision of the Supreme Court is conclusive upon the matter.
Neither are we at liberty to inquire whether the indictment sufficiently
charged the offense.” . :

The information upon which the petitioner here was convicted has
been held by the Supreme Court of the state of Washington to be in
all respects sufficient. State v. Erickson, 54 Wash. 472, 103 Pac. 796.
While the state Supreme Court has not, so far as we are at present
advised, explicitly passed upon the direct question whether the of-
fense of conspiracy is cognizable in the state courts or not, it has pre-
viously entertained jurisdiction respecting the same. State v. Messner,
43 Wash. 206, 86 Pac. 636. The territorial Supreme Court, however,
did determine, prior to the adoption of the state Constitution, that
the common-law offense of conspiracy was indictable under section
782 of the territorial Code of 1881, which is the same in effect as the
section under which the petitioner stands convicted. Under the Con-
stitution (section 2, arf. 27) this law was continued in full force with
the weight of construction placed upon it by the territorial court, so
that it may be said that the question has been determined in that ju-
risdiction. .

But as the proposition is advanced that the act under which the pe-
titioner was prosecuted is unconstitutional, measured by the state Con-
stitution, it is without validity, and no law, and hence that a prosecution
under it is not due process, and deprives the defendant of the equal
protection of the law, contrary. to the fourteenth amendment to the
federal Constitution, we will examine further into the situation. Un-
der the territorial Code before Washington was admitted as a state,
section 782, relating to “Common-Law Offenses,” provided as follows:

“All offenses at common law, which are not hereinafter defined by statute,
are indictable and triable in the district courts of the territory.”

In 1891 the Legislature of the state passed an act relative to prose-
cution of public offenses, and amending section 782, including other
sections, section 1 of which reads as follows:.

“Section ’:’82 of the Code of Washington, of 1881, is amended to read as
follows: ‘For all offenses at common law, which are not hereinafter defined
by statute, the offender may be tried in the superior courts of this state.’”
Laws 1891, c. 28.

.

This section has become section 6774 of Ballinger’s Annotated Codes
& Statutes of Washington (Pierce’s Code, § 1545) and is the section
under which the petitioner was tried and convicted. :

It is now claimed that this amendment is void, because not adopted
in accordance with section 37, art. 2, of the Constitution of that state,
which provides that “no act shall ever be revised or amended, by mere
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referefice to its title; but the act revised or the section amended shall
be set forth at full length,” and section 19, art. 2, providing that “no
bill shall embrace more than one subject, and that shall be expressed
in the title.” Tt is perfectly manifest from a glance at the new act that
there was here no attempt at amendment by mere reference to the title,
for the section as amended is set forth at full length. The_objection
on this ground is therefore without merit. R

The next objection {s that the subject of the act is not expressed
in the title, and more especially is it urged that it was not competent
for the Legislature to amend by a simple reference to the section in the
amendatory act. Counsel mistakes the true condition. The subject
of the act relates to the prosecution of public offenses. - Offénses at
common law are very naturally embraced within the subject. So
would other offenses be also embraced within the same subject, and
there was not an attempt to amend by simple reference to the section.
Both the subject was expressed in the title and the specific section was
amended as falling within the subject, by setting it out in full as
amended. It would seem that there could be no more exact compli-
ance with the constitutional requirements than this.
, But it has been held specifically by the state court ‘that 4 section of
the Code may be amended by an act under a title simply providing
for the amendment of such section by ‘its number, withott any fur-
ther designation of the subject-matter of the section to be amended.
Marston v. Humes, 3 Wash. St. 267, 28 Pac. 520. This case specifical-
ly overrules the case of Harland v. Territory of Washington, 3 Wash,
T. 131, 13 Pac. 453, relied upon by counsel, and the cases of State
v. Halbert, 14 Wash. 308, 44 Pac. 538 and State v. Smith, 15 Wash.
698, 46 Pac. 1119, are distinguishable as relating to territorial acts,
in effect declared invalid by the territorial court prior to the taking
effect of the Constitution. Thus it would seem that by the holdings
of, the state court this amendment was regularly adopted and is valid.

This disposes of all the: questions presented adversely to counsel’s
contention, and the judgment of the court below will therefore be af-
firmed, v .

SNOW et al. v. HAZLEWOOD et al.
MASTERSON et al. v. SNOW et al.
(Circuit Court of Appeals, Fifth Circuit. -May 16, 1910.)
Nos. 2,018, 2,030.

1. APPEAL AND ERROR (§ 162%*)—WAIVER OF RIGHT OF APPEAL—ACCEPTANCE
OF BENEFITS OF DECREE.
The withdrawal by a complainant from the registry of the court of
sums on deposit therein awarded her by the decree does not bar her right
of appeal from other portions of the decree.

[Ed. Note.—For other cases, see Appeal.and Error, Cent. Dig. §§ 984—
991; Dec. Dig. § 162.%]

*For other cases see same toplc & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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2. JorNT-STOCK COMPANIES (§ 15%)—LIABILITY AS PARTNERS TO THaIRD PER-
SONS.

Where a private association of persons having negotiable shares. which
were transferred from time to time, purchased property as a partner-
ship, on a cancellation of the deed to such property for fraud, and the
direction of an accounting to the grantor for the proceeds of portions of
the property sold, all members of the association at the times of such
sales are liable as partners.

[Ed. Note—For other cases, see Joint-Stock Companies, Dec. Dig. §

15.%] :

3. BROKERS (§ 65*)—TRUsTs (§ 170*)—DEED VOIDABLE FOR FRAUD—ACCOUNT-
ING BY GRANTEES AS TRUSTEES DE SoN ToORT.

One who made a fraudulent sale of his principal’s property as agent,
under a power of attorney which entitled him to a share of the proceeds,
and who has a secret interest in the purchase, on the cancellation of the
deed and direction of an accounting by the purchasers for the proceeds
of portions resold by them, cannot take anything under the provisions
of the power of attorney, nor are any of the purchasers so ordered to ac-
count entitled to compensation for services rendered in making such re-
sales; their accounting being substantially, if not in terms, as trustees
de son tort.

[Ed. Note—For other cases, see Brokers, Cent. Dig. §§ 48-50; Dec.
Dig. § 65;* Trusts, Cent. Dig. § 225; Dec. Dig. § 170.*]

4. APPEAL AND Error (§ 1194%)—ErfFECcT OF DECISION—QUESTIONS DETER-
MINED.

YWhere a deed was canceled for fraud by decree entered on a mandate
of the Circuit Court of Appeals, which also directed an accounting by
the defendants with respect to the property conveyed, each of defend-
ants was precluded by such adjudication from claiming on the account-
ing that he was an innocent purchaser for value.

[Ed. Note.—For other cases, see Appeal and Error, Cent. Dig. §§ 4648~
- 4660; Dec. Dig. § 1194.%] .

Appeal and Cross-Appeal from the Circuit Court of the United
States for the Eastern District of Texas. ‘

Suit in equity by Annie E. Snow and others against R. R. Hazle-
wood and others.  Decree for complainants, and all parties appeal.

Reversed, and new decree directed.
* See, also, 157 Fed. 898, 86 C. C. A. R26.

In No. 2,018:
W. D. Gordon, for appellants. -
Horace Chilton and John Charles Harris, for appellees.

In No. 2,030: :

John Charles Harris, John C. Matthews, J. A. L. Wolfe, Horace™
Chilton, and Presley K. Ewing, for appellants.

W. D. Gordon, for appellees. :

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges.

PARDEE, Circuit Judge. A motion is made to dismiss the appeal
in No. 2,018. The appellant, not satisfied with the relief granted
in the Circuit Court, sued out this appeal, contesting certain
credits allowed the appellees, and asking enlarged relief. Among
other things the decree below contained the following:

*For other casés see same topic & § NUMBER in Dec- & Am. Digs. 1907 to.date, & Rep'r Indexes
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“It is further ordered, adjudged, and decreed that said complainants are
authorized to withdraw from the registry of the court said sum of ten thou-
sand dollars ($10,000.00) deposited by them as aforesaid by way of tender.
It is further ordered, adjudged, and decreed that said complainants are en-
titled to the sum of $2,812.50 out of the $3,750, which was paid into the reg-
istry of this court by the receivers of the Lone Star & Crescent Oil Company
on the 23d day of January, 1905, and said complainants are authorized to
withdraw said amount, to wit, $2,812.50.”

Prior to the suing out of this appeal the appellants withdrew said
sums from the registry of the court, and such withdrawal is the basis
of the motion to dismiss.

We have carefully examined the authorities cited by appellees in
support of their motion to dismiss and by the appellants contra. In
United States v. Dashiel, 3 Wall. 688, 702, 18 L,. Ed. 268, the Suprerne
Court said:

“Partial satisfaction of a judgment, whether obtained by a levy or volun-
tary payment, is not, and never was, a bar to a writ of error, where it ap-
peared that the levy was made or the payment was received prior to the
service of the writ, and there is no well-considered case which affords the
slightest support to any such proposition. Subsequent payment, unless in
full,, would have no greater effect; but it is unnecessary to examine that
point, as no such question is presented for decision. Where the alleged sat-
isfaction is not in full, and was obtained prior to the allowance of the writ
of error, the authorities are unanimous that it does not impair the right of
the plaintiff to prosecute the writ, and it is only necessary to refer to a
standard writer upon the subject to show that the rule as here stated has
prevailed in the parent country from a very early period in the history of
her jurisprudence to the present time.”

This case was cited with approval and followed in Embrey v.
Palmer, 107 U. S. 8, 2 Sup. Ct. 25, 27 L. Ed. 346, and Embrey v.
Palmer was cited and followed in Reynes v. Dumont, 130 U. S. 394,
9 Sup. Ct. 486, 32 L. Ed. 934, and we think that these cases should
control in the disposition of this motion, particularly as, from our ex-
amination of the record, we conclude that the items alleged to have
been withdrawn from ‘the registry of the court are not involved in
the appeal. : :

The motion to dismiss is therefore denied.

When this case was before this court at a former term (157 Fed.
898, 86 C. C. A. 226) we held, and so instructed the Circuit Court,
that:

“The decree of the Circuit Court should be reversed, and the complainants
given relief canceling the deed to Casey of November, 1901, the power of at-
torney to Hazelwood, of date November 25, 1901, and the deed executed
thereunder June 18, 1902, to Campbell and Swayne, trustees, and recorded in
Jefferson county, Texas, vol. 65, pp. 62-64, except so far as the rights of in-
nocent purchasers are concerned, and ordering an accounting of all sales and
releases and settlements made by the defendants based on complainants’
rights in the Veatch survey, and, on such accounting, that the complainants
should bhave such relief against the several defendants as equity and good
conscience may require—all conditioned upon the complainants’ paying into
court for the benefit of the Hogg-Swayne Syndicate the $10,000 as tendered
in the twenty-fourth paragraph of the bill.”

It is to be noticed that this covers the setting aside and canceling
of certain deeds and a power of attorney, and also an accounting of
all sales, releases, and settlements made by the defendants (who were
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R. R. Hazlewood and the Hogg-Swayne Syndicate), based on Mrs.
Snow’s rights in the John A. Veatch survey. As to the cancellation,
the rights of innocent third persons were to be protected; but there
was no suggestion that the defendants named were, or in any sense
could be, innocent third purchasers. After the mandate was filed in
the Circuit Court, the court entered a decree in pursuance thereof,
setting aside and canceling the deeds and the power of attorney in
question, and ordering an accounting as to the defendants. The de-
cree contained specific instructions to the master to find as to several
matters extraneous of the record and not within the scope of a proper
accounting between the complainants and defendants, and only con-
cerning the rights of the defendants between themselves, and as to the
good faith and expenses of all the defendants.

After hearing evidence and counsel, the special master reported,
following the lines of the decree of reference. His report is very
lengthy; but, as we view the case, it is not necessary to recite it. On
the report coming in, the complainants below promptly filed specific
and detailed exceptions, and thereafter H. Masterson, one of the mem-
bers of the Hogg-Swayne Syndicate, and Sarah J. Campbell, in-
dividually, for herself and as widow in community of her deceased
husband, W. T. Campbell, filed exceptions. Defendant R. R. Hazle-
wood also filed exceptions to the master’s report, and still later the
said Hazlewood filed amended objections and exceptions to the same.

The court, on hearing, rendered a final decree, in which he over-
ruled all exceptions to the master’s report and confirmed the same,
except as to the amounts received respectively by the Hogg-Swayne
Syndicate and R. R. Hazlewood, and except as to the settlement of
the Snow claim with the Guffey Petroleum Company, and then the
court decreed, on the report of the master and the evidence in the
case, as to the amounts the complainants were to recover, and specific-
ally as to the rights and liabilities of several of the defendants. From
the final decree all parties have appealed, either separately or collect-
ively.

Defendant Masterson, who bought into and became a member of
the Hogg-Swayne Syndicate after the making, but prior to the de-
livery, of the deed of November 6, 1901, to the Hogg-Swayne Syndi-
cate, appeals separately, and claims that he is an innocent putrchaser
as to Mrs. Snow’s claim, and although as a member of the Syndicate
he drew his share of the dividends of the Hogg-Swayne Syndicate,
including amounts received from the Snow interest, he should be held .
to a different accounting than the other members of the Syndicate.
The Hogg-Swayne Syndicate was a private association, whose mem-
bers had negotiable shares and interests, varying as trades and pur-
chases of respective interests took place; but as a partnership it
bought and sold the Snow title, and all the members thereof, defend-
ants herein, are liable as partners for the proceeds of the Snow inter-
est coming to the hands of the Syndicate.

The defendant R. R. Hazlewood, acting under a power of attor-
ney to Hazlewood, Gordon & Beatty, was the principal agent in ob-
taining the sale and transfer of Mrs. Snow’s rights in the John A.
Veatch survey in the Hogg-Swayne Syndicate, and it was his collu-
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sion with Campbell, one of the members, and agent, of the Syndicate
which made the sale and transfer fraudulent in law, if not in fact;
and certainly Hazlewood can take nothing, either under the provision
for a share to the attorneys in the power of attorney from Mrs. Snow
or for services rendered 'in making sales and settlements, but he, like
and with the members of the Syndicate, is liable and has to account
“for all receipts from sales, releases, and settlements of the Snow in-
terest in the John A. Veatch survey.”

Defendant E. J. Marshall, who joins with his codefendants i in the
appeal, separately assigns error to the effect that as to his liability he
should be held to be an innocent purchaser, and thus be relieved of
tShe whole, or at least a part, of his liability to account to complainant

now.

The errors assigned by the defendants jointly either relate to mat-
ters of jurisdiction or liability to account, all necessarily settled by our
former decision, or else relate to the same matters assigned by the
complainants on their appeal and to be hereafter considered. .

When the deed of Mrs. Snow to Casey, trustee for the Hogg-
Swayne Syndicate, was adjudged to be fraudulent and void, and an
accounting was ordered against all the defendants “of all sales, re-
leases, and settlements based on Mrs. Snow’s interest in the John A.
Veatch survey,” it was in effect holding all the defendants liable as
constructive trustees, and necessarily eliminated all question of any
one of them being an innocent purchaser for value; and if thereby
said defendants were not in terms adjudged trustees de son, tort, the
responsibility to account is substantially the same. These conclusions
dispose of all the material questions raised in the assignments of error,
except those relating to the accounting, as to which all appellants comi-
plain.

The complainants contend that both the master and the court be-
low erred in not taking as a basis for accounting the amounts charged
in paragraph 21 of the original bill as received by the Hogg-Swayne
Syndicate for the release of the Snow interest. It is claimed that the
defendants, in their answers to the’ bill, admitted the receipts as
charged, and that in our former decision the amount was practically
adjudicated. The record shows that, as to the amounts charged as re-
ceived in paragraph 21 of the complainants’ bill, the defendants Camp-
bell, Swayne, Marshall, Casey, and Harris Masterson made the follow-
ing admission: ,

“And these defendants further say that since the execution of said deed .
by the complainants, by their attorneys, the claim of Annie E. Snow has, as
alleged in said bill, beén compromised and settled on and as to the tracts
mentioned in paragraph 21 of said bill, and for the amount specified in said
paragraph, except as to the Hogg-Swayne 15 acres, being the 15 acres owned
by the Hogg-Swayne Syndicate, and as to this the defendants allege no such
. compromises or settlements were made, except as hereinbefore stated; that,
as to the other amounts mentioned in said paragraph, one-half of the pur-
chase or compromise price therein mentioned was paid to the said Hogg-
Swayne Syndicate, one-sixth to the said Hazlewood, one-sixth to the said
Gordon, and one-sixth to E. C. McLean, the solicitor for complainants herein,
who had prior to such payment, acqu1red the interest of said Beatty in said

Snow claim; and, of the notes executed in part payment of said compromise
and settlement mentloned in said paragraph 21, notes for one-half of the full



SNOW V. HAZLEWOOD. 187

amount of all said notes were executed to or for the benefit of the Hogg-
Swayne Syndicate, one-sixth thereof to said Hazlewood, one-sixth to said
‘Gerdon, and one-sixth to the said McLean; and these defendants now hold
the notes of said Higgins Oil & Fuel Company for $7.500, paid by it on ac-
-count of said Snow claim, and have never held any other notes of said com-
pany given on account of said claim, and for the balance of the sum of $15.-
000 for which notes were executed by said Higgins Oil & Fuel Company, the
said Hazlewood, Gordon, and McLean each received, and now hold, notes for
-$2,500, payable to them respectively.”

The defendant Hogg admitted as follows:

' “Since the execution of said deed by complainants the claim of Annie E.
Snow has, as alleged in said bill, been compromised and settled as to the
tracts mentioned in paragraph 21 of said bill, and for the amount specified in
said paragraph, except as to the Hogg-Swayne Syndicate 15 acres—that is,
the 15 acres owned by the Hogg-Swayne Syndicate—and as to this defendant
alleges no such compromise or settlements were made, except as hereinbefore
stated.”

\

The defendant Fisher, answering paragraph 21 of complainants’
bill, says:

“That he is informed and believes, and so states, that none of the said
money, .notes, accounts, or credits mentioned in paragraph 21 of complain-
ants’ bill ‘were received from. the sale of any of said land prior to the time
when he made his last sale to Harris Masterson, and if any such sales to
-other parties were made, and money, notes, accounts, and credits received by
.any person, it was after this defendant had fully parted with and lost all
.control of any interest in the said land; and he states and avers that he has
never received, converted, or appropriated to his use any of said moneys,
‘notes, accounts, or credits, and has no 1nterest therein, and never had, as
herein stated.”

The defendant Hazlewood did not answer that part of paragraph 21
of  complainants’ bill now in question. In our former opinion we did
- not go into the question of admitted receipts by the defendants, but
ordered an accounting against all the defendants for “all sales, re-
leases, and settlements based on complainants’ rights in the John A.
‘Veatch survey.” The decree of the Circuit Court directing a refer-
~ence was specific in regard to the account, first, against the members
of .the Hogg-Swayne Syndicate; second, against R. R. Hazlewood, as
to what each received and each was entitled to for services, costs; and
-expenses, etc., and therefore the master was constrained to rule and
did rule against the complainants, leaving to the court to settle the
matter,

The master reported as to the sums received by the Hogg-Swayne
Syndicate a total of $15,053.50. Under the reference, with regard to
the expenses for services to be allowed the Hogg- Swayne Syndicate,
-the ‘master found the sum of $2,589.38, to wit: For costs advanced
at the time of sale, $214.38; attorney’s and surveyors’ fees, $125;
and amount paid J. O. Davis in the Guffey settlement, $2,250. The
.complainants excepted to this finding, and we think the exception well
taken as to the amount paid J. O. Davis in the Guffey settlement and
the attorney’s and surveyors’ fees, as the master reports no facts and
we find no evidence warranting said allowances. The amount of
$214.38 seems to have been for costs paid in the Snow suit, in which
a receiver was appointed, and is a proper credit.
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The master also found on the evidence, aided with the opinion of
witnesses, that the services of the members of the Syndicate for time,
management, and labor in making settlements and compromises in-
creased the value of thé results obtained from settlements to the extent
of $15,000, and recommended an allowance of that amount. The
court below sustained this finding of the master. The complainants
assign error thereon.

It seems that the Hogg-Swayne Syndicate was carrying on a general
speculating business in oil lands and rights, aind dealing with other
properties and interests, as well as with the Snow interest, after they
took charge of the same; but the evidence does not show any facts.
or anything beyond opinion that the Syndicate rendered any service
for which they are entitled to compensation in this case. ‘The mem-
bers of the Hogg-Swayne Syndicate were accounting as trustees for
Mrs. Snow under a fraudulent conveyance, and, as said supra, “if they
were not in terms adjudged trustees de son tort, the responsibility to-
account is substantially the same,” and in such cases advantageous
services, and even money expended, are not necessarily allowed, Im
~ this particular finding the result leaves a credit to the Syndicate.

The complainants’ fifth assignment of error is well taken. As to
Hazlewood, the master reported a total sum of receipts from the
Snow interest of $12,553.50. The master found and the court below
allowed Hazlewood $214.38 costs paid at the time of sale. We under~
stand these were costs paid in the litigation instituted to protect Mrs..
Snow’s claim, in which a receiver was appointed, and the amount was.
properly allowed. : ' '

The master denied all other claims of Hazlewood for services and'
moneys expended in regard to the Snow interest, both before and after
the sale of the Snow interest to the Hogg-Swayne Syndicate. This.
ruling is not attacked in any of the cross-appellants’ assignments of
error.- Paragraph 21 of complainants’ bill charges: .

“That since the execution of said deed by complainants, the claim of said
Annie E. Snow has been compromised and settled on about 65 acres out of

said 300 acres of oil-producing labhd on said survey for an aggregaté sum of
$76,839, distributed as follows: .

Settlement on Hogg-Swayne 15 acres............ eeereneens $20,000 00
“ “ Yellow Pine 1 @cre......cvvvvvieivnnnennvnnn 1,000 00
“ “ Producers’ Oil Co...vvvvvnvnvnnninnn.s e 500 00
“ “ San Jacinto Oil Co......oovvvieiiiiin .. 500 00
“ “ Columbia Oil CO..vvvrrrnrvnien i 300 00
“ “ Keith Ward Ofl Co...........cviiuenoi.nn. 6,000 00
“ * Higgins Oil & Fuel Co. 27 acres.............. 30,000 00
“ “ Lone Star & Crescent Oil Co.....cvovvvrunnn.n 11,250 00
“ “ Gober Oil Co.............. e e eeeeineen 300 00
“ “ National Oil & P. L. Co. 10 acres............. 6,000 00
“ “AC R, Hare. .. ovviiiieiiei i, T 300 00
“ “ Southern Pacific agent....................... -300 00
“ * Howeth & Brock, agents.............. N 189 00

Total .......... e ittt eieeraenn $76,639 -00”

As shown ébcive, the answers of the defendants, except Hogg and
Hazlewood, admit this claim, The facts as shown by the evidence
are that the charge is correct, except as to the settlement of the Hogg-
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“‘Swayne 15 acres, which was for $6,000, instead of $20 000, and there-
fore the above total should be reduced to $62,839.

The Lone Star & Crescent Oil Company settled for the sum of
$11,250, one half of which was paid in cash and the other half pend-
ing this suit put into the registry of the court. If we deduct one-half
-of the above-mentioned sum of $11,250 from the total receipts above
given, it leaves the sum of $57,214, one-half of which ($28,607) went .
to the Hogg-Swayne Syndicate and R. R. Hazlewood, as owners of an
undivided half of the Snow interest. Pending the suit a settlement
releasing the Snow interest so far as the Syndicate and Hazlewood
were concerned was made with the Guffey Petroleum Company on the
basis of $50,000, of which $5,000 in cash was paid and a note given
for $28,333, leavmg the attorneys, Gordon and McLean, to be settled
- with for the two-sixths interest claimed by them. The note has since
been paid into the hands of a trustee, and the proceeds await the dis-

position of this case. Of the $5,000 pald the Hogg-Swayne Syndicate
received $3,750 and Hazlewood received $1,250, presumably for his
attorney’s interest.

To the above sum of $28,607 should therefore be added the $3,750
received from the Guffey Company, making a total of $32,357, for
which sum the members of the Hogg-Swayne Syndicate and Hazle-
wood should be held liable to complainants, subject, however, to a
credit of $10,000, the amount paid to Mrs. Snow for the one undivided
half interest in her claim in the Veatch survey, and also to a credit of
$429.79 costs paid. Of the above-mentioned receipts, $28,607 went to
and was received-by Hazlewood, Gordon & Beatty as the attorneys
under a power of attorney given to them by Mrs. Snow, and for one-
third of such sum, to wit, $9 535.66, Hazlewood on account of his'
collusion with the Hogg-Swayne Syndlcate in the sale of the Snow

_interest in the Veatch survey, should be held as trustee for the com-
plainants and liable to them for the same. To this sum so held as
trustee should be added the sum of $1,250, received. in the settlement
with the Guffey Petroleum Company.

A release of the Snow interest was given the Keith Ward Company
in exchange for one-sixteenth acre of land. The Syndicate sold its
interest to Hazlewood for $1,500 cash, but nothing further was rea-
lized. For this $1,500 the Syndicate—but not Hazlewood—should ac-
count to complainants.

These conclusions leave the members of the Hogg-Swayne Syndi-
cate and Hazlewood liable for $21,829.21, and Hazlewood additionally
liable for $10,785.66, and the Syndicate additionally liable for $1,500.
Legal interest should be allowed on these liabilities. To avoid a re-
commitment, and because the receipts ranged from December-4, 1901,
to May 20, 1905, the bulk being prior to the filing of complamants
bill, up to which time the sale complamed of by Mrs. Snow was sub-
ject to ratification, we fix the date from which interest should run at
April 6, 1903. We allow no interest on the $10,000 paid into court by
Mrs. Snow because it was tendered in the bill and is herein allowed
as a credit or offset of the date of filing the bill.

Our conclusion on the whole case is that the decree-of the Circuit
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Court should be reversed, and the cause remanded, with instructions
to enter a decree as follows:

“This cause coming on to be heard, and this court being fully advised, it is
ordered, adjudged, and decreed that the former decree of this court be va-
cated and annulled, and in lieu thereof it is now adjudged and decreed that
the deed from said Annie E. Snow and her husband, G. H. Snow, to R. R.
Hazlewood, dated November 23, 1901, and said deed in question herein made
under said power of attorney by said R. R. Hazlewood to W. T. Campbell
and Jas. W. Swayne, trustees, dated June 18, 1902, and recorded in the Deed .
Records of Jel‘feréon county, Texas, in volume 65, pages 62-64, be and the
same are hereby declared canceled, annulled resc-mded and held to be utter-
ly void and of no effect, except so far as the rights'of innocent purchasers
are concerned; but it is expressly adjudged that this decree of cancellation
does not apply to the 15 acres of land conveyed by said R. R. Hazlewood as
attorney in fact for complainants to Jas. W. Swayne, trustee, for the use and
benefit of the Hogg-Swayne Syndicate on or about December 4, 1901, nor _to
that part of the complainants’ interest in the Veatch survey conveyed by the
deed from Harris Masterson to Frank Andrews on August 21, 1903, recorded
in the Deed Records of Jefferson county, Texas, in volume 75, page 456, the
said conveyance being the release of the Snow interest under what is known
as the J. M. Guffey Petroleum Company settlement, the said settlement,
though made by defendants since the institution of this suit, having been
ratified by complainants and judgment asked for the proceeds thereof.

“And it is further ordered, adjudged, and decreed that the said R. R. Ha-

zlewood, Jas. W. Swayne, R. B. Brooks, E. J. Marshall, W. F. Casey, A. S,
Fisher, Sarah J. Campbell, as survivor in community of the estate of W, T.
Campbell,- deceased, Will |C. Hogg and Ima Hogg, as independent executors
of the estate of Jas. S. Hogg, deceased, and Harris Masterson, be and they
are hereby held liable to complainants for the amounts received on sales, re-
leases, and settlements made by the aforesaid defendants based on the com-
plainants’ right in the Veatch survey, and for such liability condemned to
pay the complainants the sum of $21,827.21, with interest at 6 per cent. from
“April 6, 1903. And it is further adJudged and decreed that James W,
Swayne, R. E. Brooks, B. J. Marshall, W, T. Casey, A. S. Fisher, Sarah J.
Campbell, as survivor in community of the estate of W. T. Campbell, de-
ceased, Will C. Hogg and Ima Hogg, as independent executors of the estate
of Jas. S. Hogg, deceased, and IIzuns Masterson, be and they are condemned
to pay the further sum of $1,500, with interest at 6 per cent. per annum from
April 6, 1903.

“It is further adjudged and decreed that R. R. Hazlewood, for his liability
to further account to the complainants, be condemned to further pay to them
the sum of $10,785.66, with interest thereon at 6 per cent, per annum from
April 6, 1903.

“It is further ordered, adjudged, and decreed that the said complainants
are entitled to the note and the proceeds thereof executed by Frank Andrews
to -Harris Masterson on the 2ist day of August, 1903, for $28,333.33, the
amount of said note being part of the settlement made by Harris Masterson,
acting for the Hogg-Swayne Syndicate, with the J. M. Guffey Petroleum
Company ; said settlement 'havmg been ratified by said complainants in the
proceedings heretofore had in this case.

“Complainants in open court having shown that Rod Oliver, one of the
original defendants is dead, and his estate is insolvent, and moved that the
case be dismissed as to him, it is hereby decreed that @as to the said Rod
Oliver this case be dismissed.

“It is further adjudged and decreed that the decree in this case and the
findings therein, whether by the special master or the court, shall be without
prejudice to any of the defendants in any future contest between them, or
any of them, concerning any equities or legal rights as between themselves,
or any of them, for exoneration, contribution, or accounting or in any other
1espect

“It is further ordered and decreed that the specml master, John Brough-
ton, be allowed the sum of $750 for his services in this case; that the fees
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of the stenographers, amounting to $302.61, be also allowed; and that these
items shall be taxed as against the defendants as a part of the costs recov-
erable herein.®

“It is further ordered and decreed that the complainants recover ‘of the
abovenamed defendants all costs of this court, including the allowances to
the master, etc., for which and all other sums decreed in this case execution
may issue as in cases at law.” ’

In the foregoing instructed decree no mention is made of the $10,-
000 deposited by Mr. and Mrs. Snow in the registry, nor of the deposit
by the receivers of the Lone Star & Crescent Oil Company, because the
record shows.that such deposits have.been drawn out by the complain-
ants below and the same sanctioned by the Circuit Court.

The costs of appeal, including cost of transcripts, to be paid by all
the appellees in No. 2,018, and by the appellants in No. 2,030.

Reversed.

KUHN v. FAIRMONT COAL CO.
(Circuit Court of Appeals, Fourth Circuit. May 20, 1910.)
No. 747.

1. MINES AND MINERALS (§ 55*)—GRANTS OF MINERALS AND MINING RIGHTS
—CONSTRUCTION—RIGHTS TO SUBJACENT SUPPORT OF SURFACE.

A deed made by the owner in fee of a tract of land conveying “all the

coal and mining privileges necessary and convenient for the removal of

~the.same in, upon and under” said land, “together with the right to en-
ter upon and under said land, and to mine, excavate and remove all of
said coal,” does not by implication reserve the right to subjacent support
of the surface in its original condition, but, on the contrary, is a waiver
or surrender of such right, and the grantor cannot recover damages for
injury to the surface resulting from the removal of all the coal without
leaving supports. .

[Ed. Note—For other cases, see Mines and Minerals, Cent. Dig. §§ 153-
165; Dec. Dig. § 55.%] ’

2, CoUuRTs (§ 367%*)—FEDERAL COURTS—FOLLOWING STATE DECISIONS.

A federal court, although required to exercise an independent judgment
as to the construction of a deed in the case in which the question is
presented, will incline strongly to adopt the construction placed on a sim-
ilar deed by the highest court of the state, where, under the ruling of
the state courts, such construction becomes a rule of property. -

[Ed. Note.—For other cases, see Courts, Cent. Dig. §§ 958, 959; Dec.
Dig. § 367.%] . .

. In Error to the Circuit Court of the United States for the Northern
District of West Virginia, at Clarksburg.

Action by Barton W, Kuhn against the Fairmont Coal Company.
Judgment for defendant (152 Fed. 1013), and plaintiff brings error.
Affirmed.

Barton W. Kuhn, the plaintiff in error, instituted his action in the Circuit
Court of the United States for the Northern District of West Virginia against
the Fairmont Coal Company, alleging in substance that the plaintiff had sold to
J. M. Camden the coal under a tract of land; that by conveyance from Cam-
den the coal had become the property of the defendant, Fairmont Coal Com-
pany, and that in removing thé coal the defendant had not left pillars to sus-
tain the surface in its original position; and that by reason of its failure

sFor other cases see same topic & § NUMBER {n Dec. & Am. Digs. 1907 to date, & Rep’r-Indexes
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to leave enough coal in the ground to support the surface the surface had sub-
'sided, and had been damaged by reason of the removal of the coal mentioned
in the deed. The defendant craved oyer of the deed, and-demuried to the dec-
laration. After argument before the Circuit Court that court sustained the
-demurrer on the authority of the case of Griffin v. Fairmont Coal Company
(decided by the Supreme Court of Appeals of West Virginia in November,
1905) 59 W. Va. 480, 53 S. E. 24, 2 L. R. A. (N. 8.) 1115. From the decision
<of the Circuit Court in sustaining the demurrer and dismissing the plaintiff’s
-declaration, a writ of error was sued out and brought to this court to review
the judgment of the Circuit Court in sustaining the demurrer.

. Homer W. Williams (Harvey W. Harmer, on the brief), for plaintiff
in error, L

John Bassel and Z. T. Vinson (Vinson & Thompson, Reese Blizzard,
and Edward A. Brannon, on the brief), for defendant in error.

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, Dis-
itrict Judge.

PRITCHARD, Circuit Judge (after stating the facts as above).
This case was heard at the November term, 1907, of this court, and,
after argument, the court (in pursuance of section ¢ of the act of
March 3, 1891, establishing the Circuit Court of Appeals), on its own
motion, certified to the Supreme Court the question as to whether this
«court is bound by the decision of the Supreme Court.of Appeals of
‘West Virginia in the case of Griffin v. Fairmont Coal Company, de-
«cided by that court at its November term, 1905, and reported in 59
W. Va. 480, 53 S. E. 24, 2 L. R. A. (N. S)) 1115, in which it was
held: '

“(1) Deeds conveying coal with right of removal should be construed in the
-same way as other written instruments, and the intention of the parties, as
manifest by the language used in the deed itself, should govern. ’

*(2) The vendor of land may sell and convey his coal and grant to the ven-
-dee the right to enter upon and under said land, and to mine, excavate, and
remove all of the coal purchased and-paid for by him, and, if the removal
«of the coal necessarily causes the surface to subside or break, the grantor
‘cannot be heard to complain thereof. .

“(3) Where a deed conveys the coal under a tract of land, together with
ithe right to enter upon and under said land, and to. mine, excavate, and re-
move all of .it, there is no implied reservation in such an instrument that the
.grantee must leave enough coal to support the surface in its original position.”

The Supreme Court at its October term, 1909, passed upon the
-question certified. 215 U. S. 349, 30 Sup. Ct. 140, 54 L. Ed. —.
Justice Harlan, who rendered the opinion of the court, in passing upon
the question certified, among other things, said:

“This case is here on a question propounded under the authority of the ju-
‘diciary act of March 3, 1891, relating to the jurisdiction of the courts of the
United States, 26 Stat. 826, ¢. 517, § 6 (U. S. Comp. St. 1901, p. 488). The facts
-out of which the question arises are substantially as will be now stated.

“On the 21st day of November, 1889, the plaintiff Kuhn, a citizen of Ohio,
-s0ld and conveyed to Camden all the coal underlying a certain tract of land
in West Virginia of which he (Kuhn) was the owner in fee. The deed con-
‘tained these clauses: ‘The parties of the first part do grant unto the said
.Johnson N. Camden all the coal and mining privileges necessary and con-
venient for the removal of the same, in, upon and under a certain tract or
parcel of land situated in the county of Marion, 'on the waters of the West
Fork river, bounded and described as follows, to wit: Together with the right
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to enter upon and under said land and to mine, excavate and remove all of
said coal, and to remove upon and under the said lands the coal from and
under adjacent, coterminous and neighboring lands, and also the right to en-
ter upon and under the tract of land hereinbefore described, and make all
necessary structures, roads, ways, excavations, air shafts, drains, drainways
and openings necessary or convenient for the mining and removal of said
coal and the coal from coterminous and neighboring lands to market.’

“The present action of trespass on the case was brought January 18, 1906.
The declaration alleged that thé coal covered by the above deed passed to the
defendant, the Fairmont Coal Company, 2 West Virginia corporation, on the
day of January, 1906; that the plaintiff, Kuhn, was entitled of the
right to have all his surface and other strata overlying the coal supported in its
natural state either by pillars or blocks of coal or by artificial support; that
on the day named the defendant company mined and removed coal from un-
der the land, leaving, however, large blocks or pillars of coal as a means of
supporting the overlying surface; that the coal company, disregarding the
plaintiff's rights, did knowingly, willfully, and negligently. without making
any compensation therefor, or for the damage arising therefrom, mine and
remove all of said blocks and pillars of coal so left, by reason whereof and
because of the failure to provide any proper or sufficient artificial or other
support for the overlying surface, the plaintiff’s surface land, or a large por-
tion thereof, was caused to fall; and that it was cracked, broken, and rent,
causing large holes and fissues to appear upon the surface and destroying
the water and water courses.

“The contract under which the title to the coal originally passed was ex-
ecuted in West Virginia and the plaintiff’s cause of action arose in that state.

“A demurrer to the declaration was sustained by the Circuit Court, an
elaborate opinion being delivered by Judge Dayton. Kuhn v. Fairmont Coal
Company, 152 Fed. 1013. The case was then taken upon writ of error to the
Circuit Court of Appeals. .

“It appears from the statement of the case made by the Circuit Court of
Appeals that in the year 1902, after Kuhn's deed to Camden, one Griffin
brought, in a court of West Virginia, an action, similar in all respects to the
present one, against the Fairmont Coal Company, the successor of Camden.
His rights arose from a deed almost identical with that executed by Kuhn to
Camden. - That case was ruled in favor of the coal ‘company, and, subse-
quently, was taken to the Supreme Court of West Virginia, which announced
its opinion therein in November, 1905. A petition for rehearing having been
filed, the judgment was stayed. But the petition was overruled March 27,
1906, on which day, after Kuhn’s suit was brought, the decision previously
announced in the Griffin Case became final under the rules of the Supreme
Court of the state. Griffin v. Coal Co., 59 W. Va. 480 [53 S. E. 24, 2 L. R. A.
(N. 8.) 11151

“The contention by the coal company in the court below was that, as the
decision in the Griffin Case covered substantially the same question.as the
one here involved, it was the duty of the federal court to accept that decision
as controlling the rights of the present parties, whatever might be its own
opinion as to the law applicable to this case. The contention of Kuhn was
that the federal court was under a duty to determine the rights of the pres-
ent parties upon its own independent judgment, giving to the decision in the
state court only such weight as should be accorded to it according to the es-
tablished principles in the law of contracts and of sound reasoning; also,
that the federal court was not bound by a decision of the state court in an
action of trespass on the case for a tort not involving the title to land.

“Such being the issue, the Circuit Court of Appeals, proceeding under the
judiciary act of March 3, 1891, ¢. 517, have sent up the following question to
be answered:

“ ‘s this court bound by the decision of the Supreme Court in the case of
Griftin v. Fairmont Coal Company, that being an action by the plaintiff against
the defendant for damages for a tort, and this being an action for damages
for a tort based on facts and circumstances almost identical, the language of
the deeds with reference to the granting clause being in fact identical, that
case having been decided after the contract upon which defendant relies was

179 7.—13
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executed, after the injury complained of was sustained, and after this action
was instituted?

“There is no room for doubt as to the scope of the decision in the Griffin
Case. The syllabus—page 430 [of 59 W. Va., page 24 of 53 S. E. (2L.R. A, [N.
8.] 1115)], which in West Virginia is the law of the case, whatever may be the
reasoning employed in the opinion of the court—is as follows: ‘1. Deeds con-
veying coal with rights of removal should be construed in the same way as
other written instruments, and the intention of the parties as manifest by the
language used in the deed itself should govern. 2. The vendor of land may
sell and convey his coal and grant to the vendee the right to enter upon and
under said land and to mine, excavate and remove all of the coal purchased
and paid for by him, and, if the removal of the coal necessarily causes the
surface to subside or break, the grantor cannot be heard to complain thereof.
3. Where a deed conveys the coal under a tract of land, together with the
right to enter upon and under said land, and to mine, excavate and remove
all-of it, there is no implied reservation in such an instrument that the gran-
tee must leave' enough coal to support the surface in its original position. 4.
It is the duty of the court to construe contracts as they are made by the par-
ties thereto, and to give full force and effect to the language used, .when it
is clear, plain, simple and wnambiguous. 5. It is only where the language of
a contract is ambiguous and uncertain and susceptible of more than one con-
struction, that a court may, under the well-established rules of construction,
interfere to reach a proper construction and make certain that which in it-
self is uncertain.’ -

“Nor can it be doubted that the point decided in the Griffin Case had not
been previously adjudged by the Supreme Court of that state. Counsel for the
coal company expressly state that the question here involved was never be-
fore the Legislature or courts of West Virginia until the deed involved in the
Griffin Case came before the Supreme Court of that state for construction;
that ‘until then there was no law and no local custom upon the subject in
force in West Virginia’; and that ‘only after the holding of the state court
in the Griffin Case could it be said that the narrow question therein decided
had become a rule of property in that state.

“In this view of the case was not the federal court bound to determine the
dispute between the parties according to its own independent judgment as to
what rights were acquired by them under the contract relating to the coal?
If the federal court was of opinion that the coal company was under a legal
obligation while taking out the coal in question to 'use such preciautions and
to proceed in such way as not to destroy or materially injure the surface
land, was it bound to adjudge the contrary simply because, in a single case,
to which Kuhn was not a party and which was determined after the right
of the present parties had accrued and become fixed under their contract, and
after the injury complained of had occurred, the state court took a different -
view of the law? If, when the jurisdiction of the federal court was invoked,
Kuhn, the citizen of Ohio, had, in its judgment a valid cause of action against
the coal company for the injury of which he complained, was that court obli-
ged to subordinate its views of the law to that,expressed by the state court?

“In cases too numerous to be here cited the general subject suggested by
these questions has been considered by this court. It will be both unnecessary
and impracticable to enter upon an extended review of those cases. They are
familiar to the profession. But in the course of this opinion we will refer
to a few of them. :

“The question as to the-binding force of state decisions received very full
consideration in Burgess v. Seligman, 107 U. S. 20, 33 [2 Sup. Ct. 10, 27 L. Ed.
359]. After judgment in that case by the United States Circuit Court, the
Supreme Court of the state rendered two judgments, each of which was ad-
verse to the grounds upon which the Circuit Court had proceeded, and the
contention was that this court should follow those decisions of the state court
and reverse the judgment of the Circuit Court. The opinion in that case
states that in order to avoid misapprehension the court had given the subject
special consideration, and the extended note at the close of that opinion shows
that the prior cases were all closely scrutinized by the eminent justice who wrote
the opinion. A conclusion was reached that received the approval of all the
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members of the court. * * * In Bucher v. Cheshire Railroad Co., 125 U.
S. 555, 584 (8 Sup. Ct. 974, 978, 31 L. d. 795], Mr. Justice Miller, speaking
for the court, observed: ‘It may be said generally that wherever the decisions
of the state courts relate to some law of a local character, which may have
become established by those courts, or has always been a part of-the law of
the state, that the decisions upon the subject are usually conclusive, and al-
ways entitled to the highest respect of the federal courts. The whole of this
subject has recently been very ably reviewed in the case of Burgess v. Selig-
man, 107 U. S. 20 {2 Sup. Ct. 10, 27 1. Ed. 339]. Where such local law or
custom has been established by repeated decisions of the highest courts of
a state, it becomes also the law governing the courts of thé United States
sggtting in that state’ See, also, Jackson v. Chew, 12 Wheat. 153 [6 L. Ed.
583]. . :

“Up to the present time these principles have not been modified or disre-
garded by this court. On the contrary, they have been reaffirmed without sub-
stantial qualification in many subsequent cases, some of which are here cited.
-‘East Alabama Ry. Co. v. Doe, 114 U. S. 340 [o Sup. Ct. 869, 29 L. Ed. 136];
Bucher v. Cheshire R. R. Co., 125 U. 8. 555 [8 Sup. ICt. 974, 31 L. Ed. 795);
Gormley v. Clark, 134 U. S. 338 [10 Sup. Ct. 554, 33 L. Ed. 900]; B. & O. R.
R. Co. v. Baugh, 149 U. S. 368 [13 Sup. Ct. 914, 37 L. Bd. 772]; Folsom v.
Ninety-Six, 159 U. S. 611 [16 Sup. Ct. 174, 40 L. Id. 278]; Barber v. Pitts-
burg, etc., Ry. 166 U. 8. 83 [17 Sup. Ct. 488, 41 L. Ed. 925]; Stanley County
.v. Coler, 190 U. 8. 437 [23 Sup. Ct. 811, 47 L. Ed. 1126]; Julian v. Central
Trust Co., 193 U. S. 93 [24 Sup. Ct. 399, 48 L. Ed. 629]; Com’lrs etc., v. Ban-
croft, 203 U..S. 112 [27 Sup. Ct. 21, 51 L. Ed. 112]; Presidio Couuty V. Noel-
Young Bond Co., 212 U. 8. 58 ["9 Sup. Ct. 237, 53 L. Ed. 402].

“We take it, then that it is no longer to be questioned that the federal
courts in determmmg cas s before them are to be guided by the following
rules: 1. When administering state laws and determining the rights accruing
under those laws the jurisdiction of the federal court is an independent one
not, subordinate to but co-ordinate and concurrent with the jurisdiction of the
state courts. 2. Where, before the rights of the parties acerued, certain rules
relating to real estate have been so established by state decisions as to be-
come rules of property and action in the state, those rules are accepted by the
federal court as authoritative declarations of the law of the state. 3. But
where the law of the state has not been thus settled, it is not only the right,
but the duty, of the federal court to exercise its own judgment, as it also al-
ways does when the case before it depends upon the doctrines of commercial
law and general jurisprudence. 4. So, when contracts and transactions are
entered into and rights have accrued under a particular state of the local de-
cisions, or where there has been no decision by the state court on the particu-
lar questlon involved, then the federal courts properly claim the right to give
effect.to their own judgment as to what is the law of the state applicable to
the case, even where a different view has been expressed by the state court
after the rights of parties accrued. But even in such cases, for the sake of
comity and to avoid confusion, the federal court should al“ays lean to an
agreement with the state court if the question is balanced with doubt.

‘“The court took care, in Burgess v. Seligman, to say that the federal court
would not only fail in its duty, but would defeat the object for which the
national courts were given jurisdiction of controversies between citizens of
different states, if, while leaning to an agreement with the state court, it did
not exercise an 1ndependent judgment in cases involving. prmaples not set-
tled by previous adjudications.

““It would seem that according to these principles, now firmly established,
the duty was upon the federal court, in the present case, to exercise its in-
dependent judgment as to what were the relative rights and obligations of the
parties under their written contract. The question before it was as to the
liability of the coal company for an injury arising from the failure of that
corporation,. while mining and taking out the coal, to furnish sufficient sup-
port to the overlying or surface land. Whether such a case. involves a rule
of property in any proper sense of those terms, or only a question of general
law within the province of the federal court to determine for itself, the fact
exists that there had been no determination of the question by the state court
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before the rights of the parties acerued and became fixed under their contract,
or before the injury complained of. In either case, the federal court was
bound under established doctrines to exercise its own independent judgment,
with a leaning, however, as just suggested, for the sake of harmony, to an
agreement with the state court, if the questlon of law involved was deemed to be
doubtful. If, before the rights of the parties in this case were fixed by written
contract, it had become a settled rule of law in West Virginia, as manifested by
decisions of its highest court, that the grantee or his successors in such a deed
as is here involved, was under no legal obligation to guard the surface land
of the grantor against injury resulting from the mining and removal of the
coal purchased, a wholly different question would bave been presented.

“There are adjudged cases involving the meaning of written contracts hav-
ing more or less connection with land that were not regarded as involving a
rule in the law of real estate, but as only presenting questions of general law
touching which the federal courts have always exercised their own judgment,
and in respect to which they are not bound to accept the views of the state
courts. Let us look at some of those cases. They may throw light upon the
present discussion.

“In Chicago City v. Robbins, 2 Black, 418, 428 [17 L. Ed. 298], which was
an action on the case for damages, the question was as to the right of the city
of Chicago—which was under a duty to see that its streets were kept in safe
condition for persons and property—to hold one Robbins liable in damages
for so using his lot on a public street as to cause injury to a passer-by. The,
city was held liable to the latter and sued Robbins on that account. The state
court, in a similar case, decided for the defendant, and it was contended that
the federal court should accept the views of the local court as to the legal
rights of the parties. But this court, speaking by Mr. Justice Davis, said:
‘Where the rules of property in a state are fully settled by a series of ad-
judications, this court adopts the decisions of the state courts. But where
private rights are to be determined by the application of common-law rules
alone, this court, although entertaining for state tribunals the highest re-
spect, does not feel bound by their decisions.’

“In Lane v. Vick, 3 How. 464, 472, 476 [11 L. Ed. 681], the nqture of the
controversy was such as to require a construction of a will, which, among
other property, devised certain real estate which, at the time of suit, was
within the limits of Vicksburg, Miss. There had been a construction of the
will by the Supreme Court of the state, 1 How. (Miss.) 379 [31 Am. Dec. 167],
and that construction, it was insisted, was binding on the federal court. But
this court said: ‘Every instrument of writing should be so construed so as
to effectuate, if practicable, the intention of the parties to it. 'This principle
applies with peculiar force to.a will. * * =* The parties in that case were
not the same as those now before this court; and that decision does not af-
fect the interests of the complainants here. The question before the DMis-
sissippi court was, whether certain grounds, within the town plat, had been
dedicated to public use. The construction of the will was incidental to the
main object of the suit, and of course was not binding on any one claiming
under the will. With the greatest respect, it may be proper to say, that this
court-does not follow the state courts in their construction of a will or any
other instrument, as they do in the construction of statutes. Where, as in the
case of Jackson v. Chew, 12 Wheat. 167 [6 L. Ed. 583), the construction of a
will had been settled by the highest courts of the state, and had long been
acquiesced in as a rule of property, this court would follow if, because it had
become a rule of property. The construction of a statute by the Supreme
Court of a state is followed, without reference to the interests it may affect,
or the parties to the suit in which its construction was involved. But the
mere construction of a will by a state court does not, as the construction of
the statute of the. state, constitute a rule of decision for the courts of the
United States. In the case of Swift v. Tyson, 16 Pet. 1 [10 L. Id. 865], the
effect of section 34 of the judiciary act of 1789, and the construction of in-
struments by the state courts, are considered with greater precision than is
found in some of the preceding cases on the same subject.

“In Foxcroft v. Mallett, 14 How. 353, 379 [11 L. Ed. 1008}, the object of the
action was to recover certain land in Maine. The case turned in part on the
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construction to be given to a mortgage of certain land to williams College, and
to local adjudications relating to those lands, which, it was contended, were
conclusive on the parties. ‘But, this court said, ‘on examining the particu-
lars of the cases cited to govern this ([Williams College v. Mallett] 12 Me. 398:
[1d.,] 16 Me. 84; [Randell v. Mallet] 14 Me. 51), it will be seen that the con-
struction of the mortgage to the college, in respect to this reservation or con-
dition, never appears to have been agitated. If it had been, the decision
would be entitled to high respect, though it should not be regarded as conclu-
sive on the mere construction of a deed as to matters and language belonging
to the common law, and not to any local statute, [Williams v. Suffolk Ins. Co.l
8 Sumn. 270, 277 [Fed. Cas. No. 17,738}.

“In, Russell v. Southard, 12 How. 139, 147 [13 L. Ed. 9271, the controlling
question was whether in any case it was admissible to show by extraneous
evidence that a deed on its face of certain real estate in Kentucky was really
intended by the parties as a security for a loan and as a mortgage. The court
speaking by Mr. Justice Curtis, after citing adjudged .cases sustaining the
proposition that evidence of that kind was admissible in certain states, said:
‘It is suggested that a different rule is held by the highest court of equity in
Kentucky. If it were, with great respect for that learned court, this court
would not feel bound thereby. This being a suit in equity, and oral evidence
being admitted or rejected, not by the mere force of any state statute, but
upon the principles of general equity jurisprudence, this court must be gov-
erned by its own views of those principles’—citing Robinson v.’ Campbell, 3
Wheat. 212 [4 L. Ed. 372]; United States v. Howland, 4 Wheat. 108 [4 L. Ed.
526]; Boyle v. Zacharie, 6 Pet. 635 [8 L. Ed. 527, Id., 6 Pet. 638, 8 L. Ed.
532]: Swift v. Tyson, 16 Pet. 1 [10 L. Ed. 8651; TFoxcroft v. Mallett, 14 How.
353, 379 [11 L. Ed. 1008]. '

“In Yates v. Milwaukee, 10 Wall. 497, 506 [19 L. Ed. 984}, the question was
as to the nature and extent of the right of an owner of land in Wisconsin,
bordering on a public navigable water, to make a landing, wharf, or pier for
his own use or for the use of the public. Theve was a question in the case of
dedication to public use, and the city of Milwaukee sought to change or remove
the wharf erected by the riparian owner in front of his let. The court, speak-
ing by Mr. Justice Miller, said: ‘The question of dedication, on which the
whole of that case turned, was one of fact, to be determined by ascertaining
the intention of those who laid out the lots, from what they did, and from
the application of general common-law principles to their acts. This does not
depend upon state statute or local state law. The law which governs the
case is the common law, on which this court has never ackmowledged the
right of the state courts to control aur decisions, except, perhaps, in a class
of cases where the state courts have established, by repeated decisions, a rule
of property in regard to land titles peculiar to the state.

“In Louisville Trust Co. v. City of Cincinnati, 76 Fed. 296, 300, 304 [22 O.
C. -A. 334, 338], which was a suit by a Kentucky corporation, it became nec-
essary to determine the force and effect of a mortgage originating in a state
statute of Ohio and certain municipal ordinances covering street easements
in Cincinnati. The state court, in a suit to which the trustee in the mortgage
was not a party, passed a decree declaring the scope, effect, and duration of
contracts or ordinances under which the mortgage, easements, and franchises
originated. It was insisted that the federal court was bound to accept the
views of the state court. But the Circuit Court of Appeals, held by Judges
Taft, Lurton, and Hammond, ruled otherwise. Judge Lurton, speaking for all

- the members of that court, made an extended review of the authorities, and

observed that if the state decizion was regarded as conclusive upon the par-
ties, ‘the constitutional right of the complainant, as a citizen of a state other
than Ohio, to have its rights as a mortgagee defined and adjudged by a court
of the United States is of no real value. If this court cannot for itself ex-
amine these street contracts and determine their validity, effect, and duration,
and must follow the interpretation and construction placed on them by an-
other court in a suit begun efter its rights as mortgagee had accrued, and to
which it was not @ party, then the right of such-a mortgagee to have a hear-
ing before judgment and a trial before execution is a matter of form without
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substance. The better forum for a suitor so situated would be a court of the
state. ¥ * * The validity, effect, and duration of the street easements
granted or claimed under these laws and ordinances is a question which this
complainant is entitled to have decided by the courts of the United States,

and the opinion of the Supreme Court of Ohio, while entitled to the highest |

respect as a tribunal of exalted ability, can be given no greater weight or re-
spect than its reasoning shall demand, where the contract rights of a citizen
of another state are involved, who was neither a party nor privy to the suit
In which that opinion was delivered. The special fact, therefore, which justi-
fies us in determining for ourselves the true meaning and validity of the Ohio
statute and city ordinances, out of which the rights of this complainant
‘spring, is the fact that it is a citizen of another state, and that the contract
under which it has acquired an interest originated prior to the judicial opin-
ion relied upon as foreclosing our judgment.’

“Upon the general question as to the duty of the federal court to exercise
its independent judgment where there had not been a decision of the state
court, on the question involved, before the rights of the parties accrued, Car-
roll County v. Smith, 111 U. 8. 556, 563 [4 Sup. Ct. 539, 542, 28 L. Ed. 517],
and Great Southern Hotel Co. v. Jones, 193 U. S. 532, 548 [24 Sup. Ct. 576, 48
L. Ed. 778], are pertinent. In the first-named case the court was confronted
with a question as to the validity under the state Constitution of a certain
statute of the state. Mr. Justice Mathews, delivering the unanimous judg-
ment of the court, said: ‘It was not a rule previously established, so as to
have become recognized as settled law, and which, of course, all parties to
transactions afterwards entered into would be presumed to know and to con-
form to. When, therefore, it is presented for application by the courts of the
United States, in a litigation growing out of the same facts, of which they
have jurisdiction by reason of the citizenship of the parties, the plaintiff has
a right, under the Constitution of the United States, to the independent judg-
ment of those courts, to determine for themselves what is the law of the
state, by which its rights are fixed and governed. It was to that very end that
the Constitution granted to citizens of one state, suing in another, the choice
of resorting to a federal tribunal. Burgess v. Seligman, 107 U. S. 20, 33 [2
Sup. Ct. 10, 27 L. Ed. 359]’ The other case—Great Southern Hotel Co. v.
Jones—presented a controversy between citizens of different states. It was
sought by the plaintiffs, citizens of Pennsylvania, to enforce a mechanic’s lien
upon certain real property in Ohio. The main question was as to the validity
of a statute of Ohio under which the alleged lien arose. It was contended
that a particular decision of the state court holding the statute to be a viola-
tion of the state Constitution was conclusive upon the federal court. But this
court, following the rules announced in’ Burgess v. Seligman, rejected that
view by a unanimous vote. It said (page 548 [of 193 U. S., page 580 of 24
Sup. Ct. (48 L. Ed. 778)]): ‘If, prior to the making of the contracts between
the plaintiffs and McClain, the state court had adjudged that the statute in
question was in violation of the state Constitution, it would have been the
duty of the Circuit Court, and equally the duty of this court, whatever the
opinion of either court as to the proper construction of that instrument, to
accept such -prior decision as determining the rights of the parties accruing
thereafter. But the decision of the state court, as to the constitutionality of
the statute in question, having been entered after the rights of the parties to
this suit had been fixed by their contracts, the Circuit Court would have been
derelict in duty if it had not exercised its independent judgment touching the
validity of the statute here in question. In making this declaTation we must
not be understood as at all qualifying the.principle that, in all cases, it is the
duty of the federal court to lean to an agreement with the state court, where
the issue relates to maiters depending upon the construction of the Constitu-
tion or laws of the State.”

" This case was reargued at the February, 1910, term of this court,
the Supreme Court having decided that the decision of the Supreme
Court of Appeals of West Virginia is not a rule of property, and
therefore not binding upon this court,
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It now becomes our duty to determine as to whether, in passing
upon the question presented, this court should in the exercise of its
independent judgment, under the circumstances surrounding this pro-
ceeding, adopt the ruling announced by the Supreme Court of Appeals
of West Virginia as the law in this case.

The Supreme Court of Appeals of West Virginia, in the case of
Griffin v. Fairmont Coal Co., supra, consideted this question at great
length. Judge McWhorter, who delivered the opinion of the court,
in referring to the concurring opinion of Judge Cox, said:

“Phe reasons for our decision in this case are more elaborately set out in
an opinion filed by Judge Cox, which appears below, and in which all the
members of the court concur, except Judge Poffenbarger, who dissents from
the decision.” :

In view of this statement, we call attention to a portion of the opin- .
ion of Judge Cox, which clearly and concisely states the question at
issue, and the reasons upon which the opinion of that court is based:

“I concur in the conclusion reached by this court in this case. I have no
quarrel with the doctrine or right of subjacent support, when it has not been
parted with, applicable where the surface and subjacent estate in the same
land are owned by different persons. I do not condemn or question what I
deem the best-considered cases and text-books expounding this doctrine.
Owing to these facts, and to the very great importance of this case, I have
concluded to prepare this opinion.

“This case is on a writ of error to the judgment of the Circuit Court, sus-
taining a demurrer to the declaration and dismissing the action. It appears
from the averments of the declaration, which for the purposes of demurrer
must be taken as true, that plaintiff, Griffin, being the owner in fee of 68.89
acres of land in Harrison county underlaid with coal, sold and cconveyed the
coal (except 3 acres thereof) to Camden, with the following mining rights and
privileges: ‘The party of the second part and his assigns is to have the right
of way through said reservation for a road, air course and drainway neces-
sary or convenient for the mining and removal of said coal and the coal un-
der ccoterminous and neighboring lands, together with the right to enter upon
and under said land and to mine, excavate and remove, all of said coal, and
remove upon and under said land the coal from under adjacent, coterminous
" and neighboring lands, and also the right to enter upon and under the tract
of land hereinbefore described, and make all necessary structures, roads,
ways, excavations, air shafts, drains, drainways, and openings necessary or
convenient for the mining and removal of said coal, and the coal from coter-

minous and neighboring lands, to market’

“The defendant company became the owner of said coal and mining rights
and privileges conveyed to Camden. The defendant, having removed a part
of said coal, leaving blocks or pillars thereof, afterwards removed the blocks
or pillars, completing the removal of all the coal without leaving support for
the surface, thus causing subsidence of the surface, as plaintiff avers, to"his
injury and damage. .

“Plaintiff brings this action of trespass on the case for damages, not rely-
ing upon any express covenant or provision of the deed of conveyance, which
constitutes the contract between the parties, but relying upon what is termed
the doctrine or right of subjacent support. The only act complained of is the
act of removing all the coal conveyed without leaving support. The manner
of the removal is not complained of; and no negligence in the manner of re-

-moval is averred. The act of removal itself, and not the manner of doing the
-act, is averred to be negligent. 'This being the case, there is for determina-
tion the single question: Was the removal of all the coal conveyed without
leaving support in violation of plaintiff’s right?

“This leads us to a consideration of the doctrine or right of subjacent sup-
port. We are cited to no previous decisions in point in this state, or in the
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state of Virginia before the formation of this state. We are cited to many
decisions and text-books, both English and American, which are not said to
be binding authority upon this court, but which may be termed persuasive
reasoning. They appeal to us, and should govern us so far, and only so far,
as they appear to us to be founded upon correct principles. We are seeking
the right—the truth—and should accept it wherever found.

“In this investigation, we turn naturdlly to England, which I think may be
termed the parent of the doctrine of subjacent support. The first cases were
decided there. . .

“No case or text-book, either English or American, will be found which
rests this doctrine or right of subjacent support upon more than two grounds,
or, rather, which holds that the doctrine or right is composed of more than
two ingredient propositions. They are: First, a presumptive or implied res-
ervation to the surface owner of sufficient of the subjacent strata or estate
to support the surface modo et forma. Second, the principle of law expressed
in the Latin maxim, sic utere tuo ut alienum non laedas—literally construed,
‘So use your own property as not to injure the property of another. Many
authorities rest the whole doctrine upon the last proposition only. The prin-
ciple contained in the first proposition, when applied to a case where the fee
owner has granted the surface and reserved the underlying strata or estate,
would necessitate an implied additional grant of so much of the subjacent
strata or estate as was necessary to support the surface, but we are not deal-
ing with that case here. :
© “The first proposition was$ announced by Lord Campbell in Humphreys v.
Brogdon, 12 Q. B. 739, decided in 1830, in which he used this language: °‘If
the surface and the minerals are vested in different owners without any
deeds to regulate their respective rights, we see no difficulty in presuming
-that the severance took place in a manner which would confer upon the own-
er of the surface a right to the support of the minerals. If the owner of the

“entirety is supposed to have alienated the surface, reserving the minerals, he

cannot be presumed to have reserved to himself, in derogation of his grant,
the power of removing all of the minerals without leaving a support for the
surface; and if he is supposed to have alienated the minerals, reserving the
surface, he cannot be presumed to have parted with the right to that support
for the surface by the minerals which it had ever before enjoyed.

“This was not the first case in England upon the subject of subjacent sup-
port, as thought by some. Lord Campbell in that case also recognized the
second proposition above mentioned, but reached his conclusion by analogy to
the severance of the ownership of the different stories of a house, quoting
Irskine’s Inst. as follows: ‘Where a house is divided into different floors or
stories, each floor belonging to a different owner, which frequently happens

*in the city of Edinburgh, the proprietor of the ground floor is bound, by the
-nature and condition of his property, without any servitude, not only to bear
the weight of the upper story, but to repair his own property, that it may be
-capable of bearing the weight. The proprietor of the ground story is obliged
to uphold it for the support of the upper, and the owner of the upper must
hold that as a roof or cover to the lower.’ .

“Lord Campbell‘in that case was very guarded in holding that the law
there laid down only applied where the surface belonged to one man and the
minerals to another, and no evidence of title appeared to regulate or qualify
their rights of enjoyment. The last clause of the opinion contains the follow-
-ing language: ‘I need hardly say that we do not mean to lay down any rule
applicable to a case where the prima facie rights and liabilities of the owners
of the. surface of the land and of the subjacent strata are varied by the pro-

-duction of title deeds, or by other evidence.

“The earlier English case of Harris v. Ryding, 5 M. & W. Rep. 59, decided
in 1839, held that the mining rights in the deed in question applied to acts
to be done upon the surface of the land, and did not enlarge the rights of the

-owner of the minerals, under the ground, beyond what they were without the

mining rights. Baron Park there reached his conclusion in this language: ‘I
.do not mean to say that all the coal does not belong to the defendant, but
that they cannot get it without leaving sufficient support.’

“Some English and American cases have followed the two English cases
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cited, resting their decisions, at least in part, upon the theory of a presump-
tive or implied reservation of so much of the subjacent strata or estate as 18
necessary to support the surface. The case of Noonan v. Pardee, 200 Pa. 474
{50 Atl. 255, 55 L. R. A. 410, 86 Am. St. Rep. 722], carried that theory to its
logical conclusion by holding: ‘What the surface owner has a right to de-
mand is suficient support, even if to that end it be necessary to leave every
pound of coal untouched under his land.’ !

“In Blanchard & Weeks' Note to the case of Jones v. Wagner, in Leading
Cases on Mines, ete., p. 617, it is said: ‘There is a prima facie inference at
common law, upon every demise of minerals and other subjacent strata where
the surface is retained by the lessor, that the lessor, is demising them in such
a manner as is consistent with the retention by himself of his own right to:
support. “The absence of express words showing clearly that he has waived
or qualified his right, the presumption is that what he retains is to be enjoyed
by him modo et forma, and with the natural support which it possessed be-
fore the demise.’

“rhe theory of implied reservation or implied grants has been couched in
different language in different cases. Some cases have said that the subja-
‘cent estate owes a servitude to the superincumbent surface. Others have
said that the surface owner is entitled to an easement. Others have called
the right of subjacent support ex jure nature; and still others have said
that the right is a part of the surface, and as such may not pass except by ex-
press words. In whatever language the decisions referred to may be couched,
in the last analysis they rest upon the authority of Humphreys v. Brogden,
holding that there is a presumptive or implied reservation or an implied
grant.

“The theory of an implied reservation is earnestly gelied on by the learned
attorneys for the plaintiff in’their original brief. I quote therefrom as fol-
lows: ‘In a grant like the one at bar, a reserve of the right of surface sup-
port is implied.’ This proposition of the early English cases, of an implied
reservation in the face of an express grant, has been much questioned and
eriticised in England, and, it seems to me, with great reason. I do not think
that, in a case where the owner of the fee granted or conveyed the underlying
strata or estate, the theory of implied reservation, amounting if necessary to
the whole of the thing granted, could ever have been maintained upon sound
reason. It seems to me that the first part of the statement above quoted
from Lord Campbell in Humphreys v. Brogdon, viz., that the grantor in case
of the reservation of the minerals cannot be presumed to have reserved to
himself in derogation of his grant, the power of removing all the minerals
without leaving a support for the surface, furnishes a conclusive reason for
overthrowing the second part of his statement quoted, viz., that in case the
owner of the entirety is supposed to have alienated the minerals, reserving
the surface, he cannot be presumed to have parted with the right to that sup-
port for the surface by the mineral which it had ever before enjoyed. The
latter part of the statement necessarily implies a reservation in derogation of
the grant—the very thing condemned in the first part of the statement.

“I cannot see how, against every rule of construction, where a deed has
been made by the owner of the fee, granting in express terms all the subja-
cent strata or estate, that the right of subjacent support may be based upon
the ground that there is a presumptive or implied reservation by such a-deed,
in which there is no express limitation, reservation, or exception, and in dero-
gation of the express terms of the grant, of so much of the subjacent strata

or estate, to the extent of all, if necessary, to support the overlying surface.
- Such a proposition seems to me to be contrary to all principles of law. I 'am
not, however, saying that the doctrine or right of subjacent support does not
exist where it has not been parted with; but I do say that I cannot assent to
the proposition that it emanates from a presumptive or implied reservation
of so much of the estate granted as is necessary to support the surface.

“An inconsistency running through most of the cases holding to the theory
of an implied reservation is they concede that after the grant the grantee is
the owner of the thing granted.

«In the later case of Eadon v. Jeffcock, I. R. 7 Ex. 379, decided in 1872,
the provisions of a lease of a bed of coal were involved; and the court
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held that the intention of the parties was that.all the coal should be re-
moved, other than certain pillars specified by the terms of the lease, and
that the lessees were not otherwise liable for failure to leave support for
the surface. There is no difference in principle between a lease and a
-deéd of conveyance. Davis v. Treharne, 6 App. Cas. 460. I do not find
that this case of Eadon v. Jeffcock has been overruled. On the contrary, it
is cited as late-as 1902, as one of the leading English cases. It is true
that in the case of Davis v. Treharne, supra, Lord Blackburn alone, of the
three Lords, delivering opinions, including the Lord Chancellor, said: ‘I
cannot agree with what seems to have been said by Baron Cleasby in the case
of Eadon v. Jeffcock.” The other Lords delivering opinions did not question
‘that case; and it was not therve overruled. In the case of Eadon v. Jeffcock,
Baron Cleasby said in part: ‘It appears to us that, outside of this contract,
there is no reservation of any right to support, whatever the exact nature of
‘that right may be, but that we must look at the contract itself, and by a
proper construction of it, having regard, of course, as in all cases, to the sub-
Ject-matter, arrive at the extent to which the owner authorizes the minerals
to be removed.’ He also quotes from Lord Wensleydale in Rowbotham v.
Wilson, 8 H. L. C. 359, as follows: ‘Whether the right to support given by the
Iand below to the land of the owner of the surface, when the strata belong to
-different persons, properly is to be called an easement, as it is by Mr. Gale in
his excellent treatise on Easements, “‘a natural easement’” or, whether the
owner of the surface has merely a right to enjoy his own land in its natural
state and condition with a right of action agaiust the owner of the land ad-
Joining or subjacent when the act of his neighbor does him an injury, are
questions immaterial to the decision of this case, though the last proposition
appears to be fully established by the judgment of the Court of Exchequer
Chamber in Bonomi v. Backhouse, 9 H. L. C. 503,

“Baron Bramwell, delivering an opinion in the case of Eadon v. Jeffcock,
said, in part: ‘In this case the defendants have a lease of a seam of coal. It
may not appear of much consequence by what name their interest is called,
but the word “lease” may in such cases have helped to a particular conclu-
sion. For by that word we commonly understand a temporary estate granted
in something which, at the end of the term, is to. be restored to the lessor in
the condition in which it was delivered to the lessee, fair wear and tear ex-
cepted, as in a lease of land, house or a movable chattel. But that is not the
intention of a lease of a seam of coal. That is more a sale of the coal, or a
grant of a right to take and remove it within a certain time, and it is not to
be restored at the end of that time to the grantor. Treat it as a sale of the
coal, provided the vendee get it all within a certain time; and why should
the grantor be at liberty to say: “Though in terms I sold the whole of it, yet
by implication I reserved as much as was necessary to support the surface in
its natural condition.” Why should not the argument be good, “‘If you
meant that exception you should have said so in words.’” Suppose a sale of
brick, earth or gravel by metes and bounds, and suppose the vendee took it
all, and suppose then, the soil of the vendor outside of the boundary crumble
in for want of lateral support, would the vendee be liable to a claim in re-
spect thereof by his vendor, and, if he would, why? With great respect, such
a dealing with a seam of coal is more like selling the materials of an inter-
mediate floor than letting or selling the floor. Suppose a man with a three-
story house sold the materials of the second floor, would he have g right to-
say, “But you must leave enough to support my third story or you must prop
it up?’ It is true a lessee of a mine may take all the coal and artificially
prop the surface; but, practically, this is impossible. owing to the expense:
and the same argument applies, viz., why did not the grantor stipulate for it?
It may be said that if this argument is true of a lease or grant of coal, to be
taken in a certain time, it would be equally so of a grant to be taken when-
ever the grantee thought fit; if so, of all cases where the ownership of mines
and surface was severed; and that the authorities are overwhelming the
other way. But, in the first place, the argument is not so strongly applicable
where the grant allows the grantee to take at any time, because the grantor
may well allow his land to be let down provided it is to be down within a
certain time, where he would object if he could not tell for all futurity when
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it might happen. In the next place, where the terms of the severance are not
l\DO\\D but only that there is a severance, then it may as well be presumed
one way as the other. That is a case of ownerslnp, not contract, as this is.
Here the terms of the contract that gives the right to take the coal are
known, and the question is, why does not the general principle apply, viz.,
look at what is said in the deed and add nothing except from a necessity for
doing s0.” Yet Baron Bramwell felt bound by the previous decisions of hlS
own country, and doubted as to his decision.

“It is obvious that the English ‘courts are no longer in sympathy with the
theory of presumptive or implied reservation of so much of the thing granted
as Is necessary for support, as a basis for the right of support. Rowbotham
v. Wilson, supra; Bonomi v. Backhouse, supra. Our statute, section 2, c. 72,
Code, provides: ‘Every such deed, conveying lands, shall, unless an exception
be made therein, be construed to include all the estate, right, title and inter-
est whatever, both at law and in equity, of the grantor, in or to such lands.’

“Shall we still say that there is an implied Teservation, in derogatlon of the
express grant? The answer is apparent. -

*“What we have said does not dispose of the whole doctrine of subjacent
support. What is the doctrine or right in this state, and upon what does it
rest? It rests upon, and consists solely of, the second proposxtlon above
stated—the principle of law, ‘sic utere tuo ut alienum non leedas.” This rule
of law expresses all that there is of the doctrine. This position seems to be
fully recognized by plaintiff’s petition for a rehearing.

“It may be asked, what is the difference upon what ground the doctrine or

right of subjacent support rests, so that it exists. The reply is that the dif-
ference is not so much in the existence as in the manner in which it may be
parted with by the surface owner. If the right of support is a reservation of
the subjacent estate, or a servitude upon it, or an easement in favor of the
surface owner, or a part of the surface estate, there is more show of reason
in saying that the right of support may not be parted with by implication or
without express words, than there is when the right is considered to cousist
only of a rule of law commanding that you shall not use your own so as to
injure that of another.

“This rule of law relates to the use and enjoyment of property, and not to
the ownership of property. -As a rule of law it is negative in its application,
forbidding the use so as to injure that of another. It is not a servitude when
applied between the owner. of the surface and the owner of the subjacent
strata of land, in the strict sense of that term, any more than it is a.servitude
upon all property. Likewise, it is not, strictly speaking, an easement in favor
of one owner of property against another. It is no more a part of the sur-
face than of the subjacent estate in land, although applicable to both. It has
no more force when applied between the different owners of the surface and
subjacent estates in land, than when applied between the different owners of
property everywhere and of all kinds. As.a rule of law, it must be always

the same—constant, invariable, and immutable.

’ “By the side of this principle of law, and to be applied in harmony with it,
there is another which must be cons1dered It is the proprietary right of the
owner of property—the principle of absolute dominion where there is absolute
ownership.

“Under the principle of law sic utere, etc., I think it is mcontrovertlble that
where the surface and subjacent strata or estate in the same land are owned
by different persons, and the right of support has not been parted with by the
surface owner, the surface owner is entitled to subjacent support or, as
many of the authomtleq put it, the surface owner is entitled prima facie to
support. All the authorities agree upon that proposition. Also, all of the au-
thorities recognize the prmmple, sic utere, etc., as one ground of the doctrine
of support. Why? Because when the ownership is severed, two separate es-
tates are formed, and neither may be used by the owner to the injury of the
other. The owner of the subjacent estate may not so use his own by remov-
ing all of it, as to injure the surface estate; but so long as the removal does
not injure the surface estate, he may remove.

“Considering this rule of law as the doctrine of subjacent support in this
state, how may the surface owner waive or exclude the right of support?



204 179 FEDERAL REPORTER.

which is simply another form of asking how he may waive or exclude the ben-
efit of the law mentioned. I would answer that he may waive or exclude the
benefit of this rule of law in precisely the same way that he may waive or ex-
clude it in relation to any other property owned by him, or any other rule of
law the violation of which has caused or will cause him injury. It is now fully
settled by the authorities, no matter upon what ground they base the right of
support, that the surface owner may waive or exclude it by contract. ‘The
right to remove all the minerals in a certain strata, though the support of the
superincumbent strata is destroyed thereby, may be created by apt words.’
6 Am. & Eng. Dec! Eq. 643, and English and American cases there cited.

“Great difficulty has been experienced by the courts, upon consideration of
the several instruments before them, as to what words, or whether the par-
ticular words involved, evinced an intent to part with the right of support.

“It seems now to be fully settled that the right of subjacent support may
be waived or excluded by plain implication. :

“The principal controversy in this case resolves itself to this: Has the
plaintiff waived or excluded the.right of support, by the deed of conveyance
mentioned in the declaration? Let us look at the cases claimed to construe
instruments similar in language to that used in this contract. Let me say
that none of them interpret language exactly like the contract here presented.

“The case chiefly relied upon by plaintiff is the English case of Harris v.
Ryding, supra. As we have said, in that case it was expressly held that the
mining rights related to acts to be exercised upon the surface of the land,
and that they did not give additional rights to the owner of the minerals re-
served, under the ground. Certain American cases are cited, such as Carlin
& Co. v. Chappel, 101 Pa. 348 [47 Am. Rep. 722]; Burgner v. Humphreys, 41
Ohio 8t. 340; Livingstone v. Coal Co., 49 Iowa, 369 [31 Am. Rep. 150]; Wil-
liamson v. Hay, 120 Pa. 485 [14 Atl. 379, 6 Am. St. Rep. 716), and others. An
examination of these cases will show that they adhere, in some form of ex-
pression, to the theory of implied reservation or implied grant as a ground of
support, following in the footsteps of .Humphreys v. Brogdon. So following,
they in effect refuse to admit that the owner may waive the right of sub-
jacent support by implication. I cannot pass this subject, however, without
saying that I can in no sense agree with the two cases cited of Livingstone
v. Coal Co. and Williamson v. Hay, upon the question of construction. 'The
language of the instruments construed in those cases will be found in the re-
ports thereof. It seems to me that the language used in those instruments
was sufficient to waive and exclude the right of support, without considering
whether that right rests upon one or both of the propositions first above men-
tioned. It was Judge Story who said: ‘Where the language of an instrument
is neither uncertain nor ambiguous. it is to be expounded according to its ap-
parent import, and is not to be warped from the ordinary meaning of its terms
in order to harmonize it with uncertain suppositions, in regard either to the
probable intention of the parties contracting or to the probable changes which
they would have made in their contract had they forseen certain contingen-
cies.” Those cases seem to me to do violence to the principles of law stated.

“In the QOhio case referred to, the agreement or lease was of the coal, with
the right to remove the same. We are not construing that language here. It
will be observed that the extent to which the coal might be removed, or the

-manner of its removal, are not expressed in that instrument. The mining
right may not have amounted to more than the grantee or lessee would oth-
erwise have been entitled to as a right of way of necessity, without words.
As to that, T do not decide.

“In the work on Mines by Robert Foster McSwinney, of London, issued in
1884. all previous English cases are reviewed, and the rules governing the in-
terpretation of instruments and contracts in relation to support obtaining in
England are laid down. I quote from that work, p. 304, as follows: ‘If apt
words are used, whether'in the instrument of severance itself; or in a conteni.
poraneous, or a subsequent instrument; and whether in affirmative or nega-
tive terms and whether in express terms, or by plain implication; and wheth-
er the underlying mines are granted or excepted; and whether the instru-
wment is voluntary or statutory; the right of support for land in its natural
state may be effectually excluded'-—citing Rowbotham v. Wilson, ¢ E. & B.
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593: Shafto v. Johnson, 8 B. & S. 252} Taylor v. Shafto, Id. 228; Murchie V.
Black, 19 C. B. N. 8. 207; Williams v. Bagnall, 15 W. R. 272; Buccleuch v.
Wakefield, L. R. 4 H. L. 377; Smith v. Darby, L. R. 7 Q. B. 716; Eadon v.
Jeffcock, L. R. 7 Exch. 379; Buchanan v. Andrew, L. R. 2 Se. & D. 288;
Aspden v. Sedden, 10 Ch. 396; Gill v. Dickinson, 5 Q. B. D. 159; Davis v. Tre-
‘harne, 6 App. Cas.~466; Dalton v. Angus, Id. 809; Chapman v. Day, 47 L. T.
709; Mundy v. Rutland, 23 Ch. D. 81; Belt v. Love, 10 Q. B. D. 558. A
number of cases are there cited in which the right of support was held to have
‘been waived or excluded, either by the express terms of the contract or by
plain implication. )

“In Smith v. Darby, supra, decided in 1872, Lord Blackburn said: ‘But does
not this deed say, “You may take them absolutely. only making compensation
.afterwards”? 1 cannot agree that there is any argument to be derived from
the use of affirmative words only, without any negative words. The question
is: What was the intention of the parties to the deed, when there is an af-
firmative promise to pay money to the tenants, and what was the bargain
.as to the sale of the property? If the owner of a horse said: “You may take
the horse,” and the person to whom this was said had promised to give £20
for it, there is no question that he could not be sued in an action of tres-
pass for taking the horse, because the intention of the parties was that the
.one was to buy and other sell the horse. So here the question is whether
it appears upon the clauses in the deed that the intention of the parties was
that the minerals should go absolutely, without any restriction as to the right
- .of support.’

“In Aspden v. Sedden, supra, decided in 1875, Sir G. Mellish, L. J., in the
.opinion said: ‘If it appears from any express words in the deed, or by neces-
sary intendment from anything contained in the deed, that it was not the in-
tention of the parties that there should be any right to support, the court is
bound to hold that the plaintiffs have failed to make out their case.” Also,
‘If liberty is reserved to do the act complained of, that reservation, as between
the parties and those claiming under them, makes the act rightful.’

“In Buchanan v. Andrew, supra, decided in 1873, the Lord Chancellor said:
“My Lords, generally speaking, when a man grants the surface of land, detain-
ing the minerals, he is guilty of a wrongful act if he so uses his own right
to obtain the minerals as to injure the surface, or the things upon it; and, as
prevention is better than cure, the court would be justified in granting an in-
terdict to prevent him from doing so. But 'on the other hang, I apprehend
it is the clear law of England, and also of Scotland, that when two persons
meet and deliberately settle a contract they are at liberty to enter into such
terms (not being contrary to the public law) as they may think fit; and if a
fenar of surface lands is willing to take the risk of any injury which may be
done by the working of subjacent minerals, it is perfectly lawful for him to
.do so; the person who was previously the owner of the entirety being under
no antecedent obligation to part with any portion previously his own, except
upon sjich terms as are mutually agreed upon. In such a case, therefore, the
whole matter resolves itself into a mere question of construction. No views of
a conjectural kind as to what is or what is not reasonable can be admitted, if
the contract itself is plain and free from ambiguity.’

«In Davis v. Treharne, supra, Lord Blackburn said, in relation to the ex-
clusion of the right of support: ‘If Mr. Trebarne, when he left the land, had
by express words or by necessary implication, said, “You may take away all
the minerals,” or, “You must take away all the minerals, letting down the
surface,” he had a perfect right, at least before he had made the two building
leases. to do so.’

“Other English cases might be cited on the question of the interpretation
of instruments as to waiver or exclusion of the right of support. From them-
it is simply a question of intention, in the usual way, from the words used
in the instrument.

“In MecSwinney on Mines, this subject is treated under certain divisions.
Under the division (d), the first case reviewed is Harris v. Ryding, supra, I
quote from that work, on page 339, as follows: ‘With respect generally to
the various cases referred to in divisions (b), (®), (@), and (e) of the present
subject, the following observations may be made. In the earlier cases the
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courts, in construing the instruments before them, apparently adopted the
curious mode, both in the case of land in its natural state, and of land in its
nonnatural state, of assuming, in the first instance, the existence of an inten-
tion, that the right of support should not be disturbed; and of then proceed-
ing to consider, whether the provisions used could not be reconciled with that
intention. In the later cases, on the other ‘hand, the courts seem to have as-
sumed nothing; but to have proceeded at once to construe the instruments
before them according to their literal and natural meaning. It is, in many
respects, difficult to reconcile the earlier with the later cases; and, on these
grounds, the difficulty seems capable of explanation. It need hardly be added
that the later cases must, at the present day, be considered authoritative.

“‘Having regard to these circumstances, the following propositions may, as
the result of the cases, in which the instrument of severance is producible,
and in which some contract has been made, or is said to have been made, with
respect to support, be considered as established:

“‘(1) Instruments of severance are, at the present day, construed accord-.
ing to their literal and natural meaning, rather than according to preconceived
assumptions of the existence of an intention in the parties, or in the Legis-
lature, that the right of support should not be disturbed.

‘““(2) Where it appears from the express words of such instruments, or by
clear intendment therefrom, that it was the intention to exclude the right, ef--
fect will be given to such intention. .

“‘(8) Where the mineowner is relieved from liability for damage, the sur-
face owner may often be presumed to have been compensated by anticipation.
But in other ‘cases, the presence of a clause for compensating the surface
owner, at all events if it refers to underground working, are material ele-
ments in ascertaining an intention to exclude the right! * * =

“*(7) The common covenants to work in the usual and most approved mode,
or the common clause in an inclosure act under which mines are reserved to-
the lord, of holding and enjoying them in as full, ample and beneficial a man-
ner as if the act had not been made, or the common clauses giving full lib-
erty of working and winning, are‘not, of themselves, sufficient to exclude the
right.’

“Other propositions are deduced by the author, which I deem it unnecessary
to repeat.

“From this it appears that the early English cases, such as Harris v. Ry-
ding, are discredited in their own land upon the question of the construction
of instruments relating to the waiver or exclusion of support, and are no-
longer considered as authority at home on that question. They are, however,
relied on here as conclusive on that question. It seems to me that these early
English cases would come with more force, as persuasive -argument, if they
bad not been discredited in the land from which they come.

“It is hardly necessary to say that American cases which adhere to, and
follow implicitly in the footsteps of, those early English cases, on the ques-
tion of construction of instruments of severance, adopting the same ‘gurious
mode’ of construction, would be discredited in England, and it seems to me-
in reason should not be followed by us. )

“In argument, much stress is laid upon the ability and learning of the
English judges. I concede it all. 1 would detract nothing from their world-
wide reputation for ability and learning in the law ; but I do say that the trend
of the English courts, with all their greatness, is toward, if indeed they have
not already come to, the position, to which every other court it seems to me
must finally come, of construing an instrument conveying coal or minerals-
under the ground in identically the same manner in which other written in-
struments are construed, and in the same manner as instruments conveying
-any other species of property, free from presumptions or implied reservations-
not applicable to other instruments of conveyance.

“This being the true rule, we seek the intention of the parties to the instru-
ment involved in this case, as the paramount end to be attained. Certain rules.
of law applicable to contracts are referred to, all of which will simply aid us.
in ascertaining the intention of the parties. All the provisions of the contract
must be considered together. Then Tesort must first be had to the language-
used by the parties therein. As has been said, the contract of the parties.
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is the law to them. The words are to be given their plain, ordinary, and popu-
lar meaning, unless they have acquired a peculiar sense in respect to the par-
ticular subject-matter, as by the known usage of trade or the like, or unless:
the context shows that the parties used them in some other and peculiar sense..
17 Am. & Eng. Enc. L. 11; Railroad v. Schutte, 103 U. 8. 118 [26 L. Ed. 327].
When the contract is thus considered, and it appears to be free from uncer-
tainty and ambiguity, and the intention of the parties is apparent, the task is
at an end. Uhl v. Ohio R. Co., 51 W. Va. 106 [41"S. E. 340]; Story on Con-
tracts, § 780; 9 Cyc. 587; Gibney v. Fitzsimmons, 45 W, Va. 334 [32 S. E.
189]; Devlin on Deeds, § 837; Salt Co. v. Campbell, 89 Va. 396 [16 S. E. 274].

“Before the deed in question was made, the plaintiff was the owner of the-
fee and everything in the land in question. He might have removed the sub-
jacent estate, and permitted the surface to subside. He might have destroy--
ed both, or used them at his pleasure, so long as he did not injure another.
What he might have done himself, he might grant to another the right to do..

“For a valuable consideration, the plaintiff granted the coal under the land
in question, which means all the coal, and he granted certain mining rights,
and privileges, among which was the following: ‘together-witlh the right to-
enter upon and under said land and to mine, excavate and remove all of said
coal’ It will be observed that these words are not ‘the common covenants of’
working in the usual and most approved mode,’ or ‘the common clauses giv-
ing full liberties of working and winning.’ It cannot be said that the minds
of the parties did not meet upon the removal of all the coal, when they so ex-
pressed it in the deed.

“If the right to support may be waived ¢r excluded by contract, what kind
of a contract is necessary for that purpose? The plaintiff granted all the coal,
and the ownership of the surface and of the underlying coal was severed.
creating a separate estate in each. If the deed said nothing more, the owner
of each would be bound by the rule, sic utere, etc., if the deed said nothing
inore, I would without hesitation hold that the owner of the surface would be-
entitled to support, and that thé owner of the coal could not so use it by re-
moving all of it as to injure the surface. The deed does not stop with the
grant of all the coal. It contains the express additional grant, on the part.
of the plaintiff, to the graiitee, of the right to enter upon and under said land
and to mine, excavate and remove all of said coal. It is contended that the
conclision reached in this case overlooks the fact that the law is a part of
the contract so far as the parties have not otherwise contracted. I think it
does not. I go further, and say that the parties to this contract are pre-
sumed to have known the law at the time they entered into it, and to have:
known that if the deed rested with the simple grant of all the coal and noth-
ing more the grantor would then be entitled to support for his surface.
Knowing the law, the parties undertook to further contract. The grantor
being willing to give further privileges, and the grantee desiring further priv-
ileges, they placed in the deed a further provision granting the right to enter
upon and under the land and to remove all of the coal conveyed. This intent
gives effect to the additional grant; otherwise, it would seem to be meaning-
Tess, and not to grant more than a way of necessity, which the law would give-
without it. In fact, that is the position taken by the learned attorneys for
the plaintiff, It is true that other mining rights are also granted, and the
provisions granting them are not without meaning. .But the particular grant
of the right to enter upon and under the land, and mine and remove all of
the coal, is virtually without meaning if it does not give to the grantee the
right to remove all of the coal. .

“I think there is a vast difference between a grant of all the coal simply.
and a grant of all the coal together with the right to enter upon and under.
the land and remove all of it. Without a right to remove all, the owner of
the coal may not do so, if to do so would injure the surface.

“As to the waiver or exclusion of the benefit of the rule, sic utere, etc..
upon which alone the right to support rests, I ask in what more effective
way may it be waived or excluded by the surface owner, than by positively
agreeing or assenting, for a valuable consideration, to the specific use com-
plained of? The plaintiff complains of the use by the removal of all. He
has by express, positive words, not by implication, agreed to the use of which
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he complains. No claim is made that the words used have any technical
meaning, as applied to the subject-matter of the deed. The words are in-
telligible to all. They mean the same to the linguist and the unlettered. If
the English language were searched for words of consent or agreement to
the removal of all the coal conveyed, 1 apprehend that none more appropriate
-could be found. Then, has the defendant so used its property as to damage
the plaintiff? According to the averments of the declaration, it has; but
we canuot stop there. Has not the plaintiff consented and agreed to that
specific use by his solemn deed, and thus been barred of his right to complain?
1f the plaintiff is injured by the performance of the contract, is it not damnum
absque injuria? I must answer in the aflirmative. So long as the constitu-
tional guaranty of the right to contract exists, a man may so contract, and
the contract must be respected by the court. If a party chooses by a binding
-contract to agree to an act resulting in damage to his property, he has the
right to do so. It is a proper subject of contract. Can the plaintiff say: I
have agreed in unequivocal terms to the specific use of the defendant’s prop-
-erty of which I now complain, but sic utere tuo ut alienum non ledas. I have
agreed to the act, anticipated the injury, and received the compensation there-
for. May I not sue and recover the compensation again? I answer, most cer-
tainly not. To answer in the affirmative would be to say that the principle,
sic utere, etc., may be invoked to impair the obligation of a binding contract.
No such application of this principle is authorized by law. It may not be
used to perpetrate a fraud; neither may it be used against the express terms
.of a contract, or to impair or destroy its obligation.

‘ ‘It is a general rule of law that no one can maintain an action for a wrong,
where he has consented to the act whicb occasions his loss’ 8 Am. & Eng.
Enc. T.. 698; 1 Broom's Legal Maxims, 2(G8, quoting Tindale, C. J.

“In other like cases, where a party has so contracted or consented, it would
hardly be contended that he might, notwithstanding the contract, recover
damages. ’

“If the owner of a building sell and convey the materials in a story of the
building, together with the right to remove all of them, may he afterwards
-complain of the removal of what ‘he sold? If one sitting on a chair in his
own home, sells that chair together with the right to remove all of it, and it
is removed under the contract, may he afterwards complain because he has
not the support of the chair as he had before the sale and removal? If one -
.agrees that another may do a particular act which otherwise would constitute

-.a trespass to the former’s property, and that aét is done pursuant to the
agreement, may he complain? It is hardly necessary to say that, in such
cases, damages may not be recovered produced alone by the specific act agreed
to, if there be no negligence or malice in the manner of doing the act. Il-
lustrations might be multiplied indefinitely. The intention of the parties to
the deed is apparent, certain and unambiguous, from the language used. The
language of the deed gives the grantee the right to remove all the coal.

“It may be claimed that, altlough the grantee is given the right to remove
.all the coal, if he does so he should provide artificial support. As said by
Baron Bramwell, this is impossible, owing to the expense. I doubt if it is
possible to support a whole tract of land modo et forma by artificial means.
It seems to me that there must be some subsidence, some settling, of the sur-
face, if artificial support alone be resorted to. What has been said in rela-
‘tion to agreeing and consenting to the specific use, disposes of the question of
.artificial support as effectually as the question of natural support.- Taking
the deed as it is averred to be. we find no express covenant for artificial sup-
port. I do pot think that artificial support was within the contemplation or
intention of either of the parties when the deed was made. No language was
used from which such intent may be implied. The court cannot make a con-
tract for the parties, and cannot extend or enlarge one already made.

“Many of the English cases lay stress upon the fact that, under the particu-
lar instruments before them, the mining rights applied to acts to be done
upon the surface of the land only. If anything were needed to show the con-
trary intent here, the word ‘under,” when read with the rest of the deed,
-certainly performs that function. It cannot be said, if the word ‘under’ is
Lo have effect, that it does not clearly mean that the rights granted may be
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exercised under the land, and that the right of removal relates to the coal
conveyed under the land. It may be claimed that the word ‘under’ should
be excluded as repugnant. Why should it be excluded? The claim is that
it is in conflict with the dominant and primary intent of the deed. Is this
true? What is the primary or dominant intent of the deed? The primary or
dominant intent is to convey the coal under the ground, and the right to re-
move all of it under the ground is not in conflict, but consistent with this
domirant intent. It is argued that the dominant intent of the deed is to re-
serve the surface. I cannot agree with that. The plaintiff does not own
the surface by virtue of this deed. He was the owner of it before this deed
was made. He derived title to it, as well as to the coal conveyed, from some
other source. He simply did not part with the surface by this deed, farther
than therein specified.

“No reservation of surface is expressed in the deed. It was not necessary
to do so. I must give meaning and effect to the word ‘under,” because I be-
lieve it is rational and consistent with the residue of the deed to do so. ‘Rules
of construction are adopted with a view of ascertaining the intention of the
parties, and are founded in experience and reason, and are not arbitrarily
adopted. They are not intended to make terms for the contracting parties,
but simply to ascertain what the language means which they have employed
in their contracts.’ 2 Devlin on Deeds, § 837.

“If, however, there were a doubt (which I do not concede), then the rule
that the deed musf be construed most strongly against the grantor is ap-
plicable. ‘Where the grant shows the intention, even though ambiguously
stated, following the rule that it is construed most strongly against the gran-
tor, the right to surface support will be held not to exist.’ Snyder on Mines,
§ 1032, and cases there cited. It is said that this rule, that a deed must be con-
strued most strongly against the grantor, is the last rule to be reserted to, after;
everything else has failed, and for that reason it is inveighed against in argu-
ment. If it be the last, and there remains ambiguity after the others have been
applied, it must certainly be applied before reaching a decision in favor of the
grantor. It hardly seems fair to treat this rule so harshly, when we remem-
ber that we bave a statute (section 2, c¢. 72, Code) designed at least to em-
phasize and carry it into effect. Mr. Minor in his Inst, vol. 2, page 918,
speaking of the like statute in Virginia, says that it ‘seems to be designed
to carry this principle of the common law yet further, although there has
been as yet with us no judicial determination as to its construction. The
enactment is that every deed conveying lands shall, unless an exception be
made therein, be construed to include all the estdate, right, title and interest
whatever, both at law and in equity, of the grantor, in or to such lands.’

“I think the language used in the deed under consideration, no matter what -
may be the ground upon which the right to subjacent support is thought to
be based, is sufficient to exclude the right to support. I would apply here the
same rules of construction applicable to other instruments of like character
conveying other property; no stronger, no weaker, but with the same effect
upon .all. This is the trend of many of the late cases and authorities, and
I feel that it is the true rule.

“Section 7, . 79, Code, is cited as bearing upon this case. In my judgment,
it has no application.

“It is cqntended that the court should look at the hardship of a decision in
favor of the defendant. If the contract is binding, the court cannot relieve
against it,’ because of hardship alone. It is claimed by each side that great.
hardship will result, in case of an adverse decision. This may be true; but
if true, it is a hardship'of their own making.

‘“According to the declaration, the plaintiff's surface has subsided, and dam-
age resulted. If the plaintiff was required to leave, of the coal conveyed to
it, enough to support the surface, which is estimated at from one-fourth to
one-half of the whole, then the part so left would be of no value in place
to the defendant. Under our law, the defendant, being the owner thereof,
must pay taxes on the portion left, through all the years to come. It is per-
sistently urged that the modern and best methods of mining require the re-
moval of all the coal for the benefit of the surface; that to do so perniits the
surface to reform and the remaining strata to re-unite, thus preventing the

179 F.—14
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continuous dralning of the water from the surface. This may or may not
be true; I do not know. If true, the damage to plaintiff’s surface may not
be so great as it otherwise would be.”

We are not unmindful of the fact that the decisions of the courts of
England and many of the courts of this country as respects this ques-
tion are not in harmony with the decisions of the courts of West Vir-
ginia. Nevertheless, we find ourselves impelled to the conclusion
that this difference is on account of the peculiar facts involved in this
case, and not because of the propositions of law announced by the
courts to which we refer. It must be borne in mind that the decision
of the West Virginia Court of Appeals will be held by the courts of
that state to be a rule of property in that state in all suits that may
be instituted between citizens of said state. If this court should de-
cide otherwise, we would have a condition in that state, which would
be without a parallel in judicial procedure. Under such circumstan-
ces, we would have one rule of property by which citizens of West
V1rg1n1a would be governed and an entirely different rule of property
where a suit was instituted by a nonresident of West Virginia in the
Federal court. This would necessarily result in a great injustice and
lead to interminable confusion; , and, on that account, we would be
inclined to adopt the rule of the West Virginia Supreme Court of Ap-
peals, even if, in view of the peculiar provisions of. the conveyance
by which the land in controversy was transferred, we did not find our-
selves in accord with that tribunal. For the reasons stated, we are of
the opinion that the learned judge who heard this case was not in
error in sustaining the demurrer filed therein. Therefore the judg-
ment of the lower court is affirmed.

GOLD v. SOUTH SIDE TRUST CO.
(Circuit Court of Appeals, Third Circuit. May 5, 1910)
No. 1,351,

1. BANERUPTCY (§ 467*)—APPEAL—REVIEW—DISCRETIONARY RULINGS,

A ruling, concurred in by both referee and District Judge in an admin-
istrative matter in bankruptcy, which is discretionary, will not be re-
versed by the appellate cdurt, unless unmistakably wrong.

[Ed. Note.—For other cases, see Bankruptcy, Dec. Dig. § 467.*

c Appeal and review in bankruptcy cases, see note to In re Eggert, 43 C.

. A. 9]

2. BANKRUPTCY (§ 467*)—SALE OF PROPERTY—PAYMENT OF BROKER’ 8 Conmmis-
SION—DISCRETION OF COURT. -

The action of a District Court, affirming that of a referce, in refusing
to allow a commission to a broker for negotiating a sale of property of
a bankrupt, will not be reversed on appeal, where there was no contract
by the trustee to pay for the service, but, on the contrary, the trustee re-
fused to make a contract, and told the broker that, if he desired a com-
mission, he would have to present a petition to the referee or the court,
which he did not do prior to the sale.

[Ed. Note.—For other cases, see Bankruptcy, Dec. Dig. § 467.%]

Archbald, District Judge, dissenting.

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep’r Indexes
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Appeal from the District Court of the United States for the West-
‘ern District of Pennsylvania: ' :

In the matter of Frank Torchia, bankrupt. From an order of the
.fl_l)istrict Court, refusing the petition of Jacob Gold, he appeals. Af-

rmed.

The following is the report and opinion of Blair, Referee:

On November 19, 1909, Jacob Gold filed his petition, setting forth that he
“succeeded” in selling to A. Ricordino a certain lot of ground belonging to the
bankrupt’s estate in the city of Pittsburg, fronting 54 feet on the southerly
.side of Webster avenue, and running back 110 feet; that the highest price
bid for said property at public sale was $17,000, and that petitioner succeeded
in getting for the same the sum of $34,000, after working at the same for
over three months—and asking the referee to award him 2 per cent. commis-
sion on said sum of $34,000. This the referee refused to do, and thereafter,
on Novembeér 26, 1909, a petition for a certificate of said ruling of the referee
was presented, and upon certain statements of counsel, made at the time of
presenting the said petition for a review, the referee ordered a rehearing of
‘the matter, and thereupon, on December 2, 1909, a hearing took place before
the referee at his office in the city of Pittsburg, at which certain testimony
and evidence, a true and correct transcript of which is herewith filed, was
presented to the referee. :

From the testimony and evidence in the case it appears that the petitioner,
Jacob Gold, is a real estate broker in the city of Pittsburg. About. four
months ago, or some time in the last summer, he called upon Mr. Page, presi-
dent of the South Side Trust Company, the trustee in the case, and he says
that Mr. -Page told him to sell the lot above mentioned, and that he would get
a commission. He further states that the commission was then and there
agreed upon as $680. He afterwards qualifies this, of course, by saying it
was 2 per cent. He further testifies that he interested one Ricordino, the
purchaser of the property, in the purchase thereof, and in this he is corrobo-
rated by Ricordino’s bookkeeper, and to some extent by Mr. Page, the presi-
dent of the South Side Trust Company, the trustee in this case. His testi-
mony is to the effect that there was an agreement by Mr. Page that he should
have a commission of 2 per cent.; but his own testimony as to this is by no
means as clear as it ought to be, and hardly goes further than that his un-
derstanding was that he was to get 2 per cent. On the other hand, Mr. Page,
who appeared as a witness before the referee, and who frankly stated .that,
if the petitioner were entitled to it, the trustee had no objection to his receiv-
ing it, says that when Mr. Gold came to him he told him distinctly that,the
trustee would not agree to pay him any commission whatever, and that if he
wanted a commission he must apply to the court and obtain an order author-
izing the payment of any such commission. This Gold @id not do, but now
comes on an implied contract or quantum meruit from this estate.

The weight of the testimony, as already stated, shows that there was no
express contract on the part of the trustee to pay him a commission, and the
question is whether, without such express contract, and without a previous
order authorizing such commission, the petitioner is entitled to a commission
on the sale of a bankrupt’s real estate, which had been advertised for sale,
and upon which bids had been publicly made 'to the trustee. The referee is of
opinion that, upon sound principles, this claim must be refused. While it
may be that in the given case the bankruptcy court would feel justified in em-
ploying an agent, sound policy forbids that claims of this kind, based upon
services alleged to have been rendered in procuring purchasers, and brought
to the attention of the court in the first instance after the sale, should be.per-
mitted. A bankrupt’s property is always for sale, and, so far as the estate is
concerned, the services of an agent ordinarily are in no way required, and
the law designates the agent who shall make the sale, namely, the trustee of
the estate. The opportunity which the recognition of such a claim as this
would afford for fastening upon estates alleged claims of brokers and agents
led the referee years ago to instruct trustees that they were to make no con-
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tracts with agents for commissions in the sales of property of estates in their
hands, and that, if they did so, they undertook a serious personal responsibil-
ity in making such contracts. If an agent is to be employed by a trustee,
whose duty it is to make the sale, his employment should be approved by the
court before the services are rendered. Even in the case of a private owner,
an agent must show a contract, express or implied, with the owner, before
he can recover. In this case it is difficult to see how the bankruptcy court
would have authorized the commission claimed. The record in the case dis-
closes that the real estate of the bankrupt is subject, in addition to specific
liens on each property, to general liens of judgments, etc, to an amount ap-
proximating $100,000. Any commissions authorized would have to be paid
out of the purchase money, which might be a great injury to lien creditors,
or, if not, out of the general estate, an even greater injury to the unsecured
creditors.

The- referee is of opinion that the petition in this case should be refused.

Lowrie C. Barton, for appellant.
James L. Wehn, for appellee.

Before BUFFINGTON, Circuit Judge, and ARCHBALD and
CROSS, District Judges.

BUFFINGTON, Circuit Judge. This is. an appeal by Jacob Gold
from an order of the bankrupt court confirming a report of a referee
which reJected a claim of said Gold. The case arose on a certified
question, viz.

“Whether, under the facts set forth in the petition of Jacob Gold, and the

testimony and evidence thereunder, the petitioner is entitled to have allowed
him the sum of $G80 as commission on the sale of certain real estate.”

The petition of Gold set forth that he was a licensed real estate
broker; that the highest price bid for the bankrupt’s property was
$17,000; that “your petitioner succeeded in getting for the same the
sum of $34,000, after working at the same for over three months.”
There was neither proof nor allegation of any contract to pay on the
part of the trustee, or any application to the referee for allowance for
prospective service. In the absence of such contract or allowance, was
the court.in error in sustaining the refusal of the referee to allow
fees? Clearly not. No legal liability existed, and, while it may be
that under the facts here disclosed the referee might have allowed com-
pensation, such allowance would be an exercise of discretionary power,
and not an enforcement of legal rights. Indeed, the counsel for the
appellant conceded at the argument in this court that the allowance
of this claim by the court and referee was discretionary. Such being
the case, and although there may be merit in the appellant’s conten-
tion, we are strongly averse, unless it clearly appears wrong was done,

"to reversing a ruling concurred in by both referee and District Judge

in an administrative matter. If abuses threaten to creep into bank-
rupt procedure, those charged with local administration are in better
position to prevent such abuses than are appellate tribunals. It fol-
lows, therefore, that in such matters the court’s action should not be
reversed, unless unmistakably wrong.

Now in this case the appellant had no one but himself to blame if
he is not paid for services he rendered. In common with a large num-
ber of brokers in the city, he received from the trustee a' circular
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letter calling attention to this property. In response thereto he met
the trustee, was encouraged to sell, and a commission of 2 per cent.
was talked about; but, as he testifies, the trustee did not hire him to
sell, and expressly told him that he “would have to present your peti-
tion to the referee, or the court, in case you wanted any commission
in the matter.” The testimony of the trustee’s officer was:

“Q. What arrangements did you make with Mr. Gold, if any, with refer-
ence to this commission? A. I am not sure that anything was said about
commission, but the first talk I told him we could and would not agree to pay
him any commission—we could and would not pay any commission, but he
would have to present a petition to the .court; and I said, ‘In the event, it
you would get a commission, what commission would you want? and he said,
‘Two per cent.” e never made any agreement to pay him 2 per cent. or any
amount, and I admit I think his efforts resulted in the sale; but I never
agreed to pay him any commission, but he would present his petition here.
As to whether he was to be paid, it was simply that the trustee would not
pay; but, if the court would allow him a commission, he would ask for 2
per cent.”

Had he made the application suggested, the lien creditors, who
were entitled to the proceeds of the sale of this real estate, would have
had notice, and all dispute and uncertainty avoided. But in spite of
the warning, and without making the application suggested, the broker
went ahead. He was not only a volunteer, but a volunteer with warn-
ing. If under such circumstances he had a right to collect for his serv-
ices, or the bankrupt court should allow them, we can well see 2 dan-
gerous precedent might be set. In view of that possibility, we think
it unwise to disturb the joint action of judge and referee.

The appeal is therefore dismissed.

ARCHBALD, District Judge (dissenting). This is not, in my
judgment, a matter of discretion. The petitioner has a valid claim
against the bankrupt’s estate for services performed as a duly licensed
real estate broker, undertaken at the instance of the trustee, by which
the estate was materially benefited; and the court was bound to recog-
nize and allow it. After the property had been twice put up at public

sale, at which $17,000 was the best bid that could be obtained, the-

trustee sent circular letters to a number of real estate brokers of Pitts-
burg, including the petitioner, soliciting their assistance in procuring
a purchaser; and after several months’ work the petitioner succeeded

in interesting a responsible party and getting him to give the price’

which the trustee demanded, $34,000, at which the property eventually
was sold to him. It was understood that the petitioner’s claim for
commissions would be 2 per cent. on the amount realized, which the
trustee assented to as reasonable, provided the court approved it. It
is no doubt true that the trustee did not bind himself to pay that
amount, and, indeed, could not, except conditionally; the approval of
the court, as in every case, being essential. But subject to this condi-
tion the validity of the claim was recognized, and the court in justice
was bound to ratify it. The claim was called to the attention of the
referee before the sale had been finally confirmed, and it is not, there-
fore, as though it came in afterwards in reduction of the price at
which the sale was reported. If this was a case between individual

~
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parties, there would be no question as to liability ;. and the bankruptcy
court ought to be as ready and as much bound to recognize its obli-
gations as an individual. The petitioner was not a volunteer. He
acted by direct solicitation, the trustee seeking to avail itself of the
facilities of the brokerage business in which he was engaged; and his
efforts were most successful, the price obtained through his action
being double that which had been bid at public sale, $17,000 addi-
tional—a very material advance—being secured by means of them.

The reasons given by the referee for rejecting the claim are far
from satisfactory. He seems mainly to rely on the policy which he
has adopted, and the rule which he has laid down in pursnance of it,
by which he requires trustees to get authority in advance when the
assistance of brokers is desired in making sales of real estate. No
doubt the rule, as a rule, is a good one, and may properly be invoked
to protect bankruptcy estates against inroads, to which they might
otherwise be open.  But judgment, after all, is to be exercised, and
the rule is not to be applied indiscriminately to throw out claims of
merit. A policy is not to be pursued as a hard and fast rule where it
works injustice. It seems to be implied by the reféree that, as trustees
are the agents designated by the law to make sale of real estate, they
are themselves to hunt up purchasers; but they are entitled to the
assistance of counsel to guide them legally, and may employ an auc-
tioneer to cry their sales without question; and why, then, may they
not avail themselves in a proper case.of the experience of real estate
men to help dispose to advantage of the property? They certainly are
not called upon to drum up bidders; and if they are not to be allowed
to get such assistance, bankruptcy estates are likely to suffer, as would
have been the case in this instance, rather than the opposite. Even,"
therefore, on the basis that the allowance of this claim is discretion-
ary, the referee has practically refused to exercise his judgment with
regard to it, disposing of it on immaterial issues, rather than a consid-
eration of the merits.

To affirm this decree, in my judgment, would work an injustice in
order to support a policy, and I therefore dissent from it.

SEEFELD v. DUFFER.
(Circuit Court of Appeals, Fifth Circuit. May 16, 1910.)
No. 1,945,

1. CourTs (§ 359*)—FEDERAL COURTS—STATE LAWS AS RULES oF DECISION.
In determining the title of real estate, the federal courts are governed
by the law of the state as to transfers and alienation, and the effect of
decrees and judgments of the state courts and as to the construction of
its statutes are controlled by the decisions of its highest court.

[Ed. Note.—For other cases, see Courts, Cent. Dig. §§ 939, 943: Dec.
Dig. § 359.*

State laws as rules of decision in federal courts, see notes to Wilson
v. Perrin, 11 C. C. A. 71; Hill v. Hite, 29 C. C. A. 553.] -

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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2. Courts (§ 374%*)—EEDERAL CoURTS—PROCEDURE OF STATE COURTS—EQUI-
TABLE DEFENSES IN ACTIONS AT LaAw.

The rule that equitable defenses cannot prevail against the legal title
in the federal courts is not affected by the statutes of the state or the
procedure of its courts.

[Ed. Note.—For other cases, see Courts, Cent. Dig. § 981; Dec. Dig. §
374.%]

8. PuBric LANDS (§ 172*)—TExXAS STATE LANDS—SALE OF HEADRIGHT CERTIF-
ICATE BY ADMINISTRATOR—EFFECT OF PATENT TO HEIRS OF DECEDENT.
here a headright certificate issued by the Board of Land Commis-
sioners of Texas was sold and transferred by the administrator of the
holder under an order of court, was located by the purchaser, and a pat-
ent issued in accordance with the-usual practice to ‘“the heirs” of the
decedent, their heirs and assigns, the purchaser acquired only the equita-
ble title to the land, the legal title passing to the heirs of the deceased.

[Ed. Note—For other cases, see Public Lands, Cent. Dig. § 573; Dec.

Dig. § 172.*] )

" 4. JUDGMENT (§ 475*)—COLLATERAL ATTACK—PROBATE COUBTS—GRANTING AD- .
MINISTRATION, .

Where a probate court, having jurisdiction, has determined that admin-
istration upon the estate of a decedent was proper, and has issued letters
of administration and administered upon the property, no other court not
exercising appellate jurisdiction can correct its errors of judgment.

[Ed. Note.—For other cases, see Judgment, Cent. Dig. § 910; Dec. Dig.
§ 475.%] .

5. EXECUTORS AND ADMINISTRATORS (§ 29*)—OBDER OF APPOINTMENT OF AD-
' MINISTRATOR—COLLATERAL ATTACK.

If an order appointing an administrator is so written as to leave it
-doubtful in what estate the appointment is made, other parts-of the pro-
bate record may be referred to for the purpose of removing the doubt,
and where it appears that the administrator qualified and acted in a par-
ticular estate and made final report and settlement, under the law of
Texas his authority cannot be questioned collaterally to invalidate a sale
made by him. .

[Ed. Note.—For other cases, see Executors and Administrators, Cent.
Dig. §§.178-182; Dec. Dig. § 29.*] '

6. JUDGMENT (§ 497%)—COLLATERAL ATTACK—COURTS OF PROBATE JURISDIC-
TION.
Where the record of a court of general jurisdiction in probate matters
shows that the necessary steps were taken to invoke such jurisdiction in
a given case, or when the record is silent on the subject, the decrees of
the court are conclusive when collaterally called in question.

[Ed. Note.—For other cases, see Judgment, Cent. Dig. § 937; Dec. Dig.
§ 497.%]

7. INJUNCTION (§ 26*)—RESTRAINING ACTION—TRESPASS TO TrY TITLE—EQ-
UITABLE TITLE. :

In 1850 a county court of Texas, which was a court of general juris-
diction in probate matters, appointed an administrator of the estate of a
decedent, who under order of the court sold a land certificate which had
been issued in favor of decedent, the sale was approved and a conveyance
executed to the purchaser. He located the certificate and a patent was
issued in favor of the heirs of the decedent, but was delivered to and
recorded by the purchaser who with his grantees asserted ownership of
the land, exercised control over it and paid the taxes thereon for more
than 50 years, a part of the time being in open and notorious possession.
By Laws 2d Leg. Tex. c. 157, in force at the time, the administrator’s
deed was prima facie evidence that all the requisites of the law had been
complied with in making the sale. Held, that the heirs of the decedent

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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were not entltled after such lapse of time to assert the legal title as
against such equitable title and that an action of trespass to try title
brought by one of such heirs in a federal court would be enjoined.

[Ed. Note.—For other cases, see Injunction, Cent. Dig. §§ 54, 57, 58;
Dec. Dig. § 26.%] :

8. EquITY (§ 86*)—LACHES—GROUNDS OF BAR—RECOGNITION OF RIGHT BY
ADVERSE PARTY.

Laches cannot be imputed to one in possession of land under an equita-
ble title for delay in resorting to a court of equity for protection against
the legal title so long as there is no attempt to assert such title, and he
has no reason to anticipate such an attempt.

[Ed. Note—For other cases, see Equity, Cent. Dig. § 232; Dec. Dig. §
86.*] . .

Appeal from the Circuit Court of the United States for the Western

District of Texas, )

. In Equity. Suit by Herbert G. Seefeld against Mattie B. Duffer.
Decree for defendant, and complainant appeals. Reversed.

C. L. Bates, Marshall Hicks, and Yale Hicks, for appellant.
F. Vandervoort, for appellee,

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges.

SHELBY, Circuit Judge. This is a suit in equity to enjoin an
action at law. The bill was filed by Herbert G. Seefeld, a citizen of
Wisconsin, against Mattie B. Duffer, a citizen of Illinois. 'The sub-
ject of controversy is 640 acres of land situated in Dimmit county,
formerly a part of Bexar county, Tex., and of value more than $2,000.
The Circuit Court dismissed the bill, and the complainant appealed.

The action at law sought to be enjoined was trespass to try title
brought by Mattie B. Duffer, the appellee, against Herbert G. See-
feld, the appellant. There is but little controversy as to-the facts.
Mrs. Duffer is an heir of John E. Jones, and claims the land as his
heir.  Seefeld’s contention is that he has an equitable title to the land
by virtue of proceedings in the probate court of Harris county, Tex.,
in the matter of the administration of John E. Jones’ estate. Mrs.
Duffer’s contention is that the administration and the proceedings
under which Seefeld claims are void. These contentions present the
controlling question before us.

It is necessary to state the facts in detail in order to determine the
law that should govern the cas€. On October 14, 1850, Jacob De
Cordova presented his petition addressed to the Chief Justice of Har-
ris county, praying for the appointment of an administrator of the
estate of John E. Jones. The petition alleged that “John E. Jones, a
citizen of Harris courty, enlisted or joined the Mier expedition, and
was killed in the assault upon the town of Mier; that he died without
a will; * * * and that he is entitled to pay for services on said
expedition.” Notice of the application was given “as the law directs.”
The county court of Harris county, at the October term, 1850, granted
the prayer of the petition by appointing Jacob De Cordova adminis-
trator. It was ordered at the same time that he file an inventory and

*For other cases see same topic & § NUMBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes
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give bond in double the amount of the appraisement. The questions
as to the form and validity of this order will be more fully stated and
considered later. On December 9, 1850, an inventory and appraise-
ment of the “effects of the estate of John E. Jones, deceased,” was
filed, embracing “headright certe. for 640 acres, issued by the Coms.
of Harris County,” valued at $50, and a claim for “pay for services
on the Mier expedition” for $350, valued at $87.50. J. De Cordova
made oath to the inventory—that it “comprises all the property of the
estate of John E. Jones,” etc.—and gave bond as the administrator of
Jolin E. Jones, deceased, the bond reciting that he had been duly ap-
pointed. On March 24, 1851, on his application, an unconditional
land certificate, No. 1,035, for 640 acres.was issued by the Board of
Land Commissioners of Harris county, Tex., to Jacob De Cordova,
administrator of John E. Jones, deceased. On April 21, 1851, the said
administrator presented his petition to the county court of Harris
county, Tex., in which he alleged “that accounts against said estate to
amount to one hundred and twenty dollars have been presented, that
costs of court have accrued to amount of forty dollars, and that he
has not sufficient means wherewith to pay the claims. He further
represents that there remains to said estate headright claim of the
decd. for 640 acres, 2nd class, issued by the Board of L.and Coms. of
Harrisburg, Harris county; the condl. certe. No. 985, dated Oct. 11,
1838; the unconditional No. 1035, dated 24 March, 1851.” The peti-
tion concludes with a prayer “for an order to sell said headright, as
also the land upon which the same may be located, as well as all grants
for land to be made by virtue of said certificate of headright by the
govt. of Texas to the said John E. Jones, or his heirs or legal repre-
sentatives.”

At the April Term, 1851, the court granted the order of sale as
prayed for. On June 30, 1851, the said administrator made a report
. showing that, after giving proper notice, he had made the sale on
June 3, 1851, pursuant to the order of the court, and that W. R. Baker
was the highest bidder and purc