National Reporter System. United States Series.

THE

FEDERAL REPORTER.

VOLUME 163.

CASES ARGUED AND DETERMINED

IN THE

- CIRCUIT COURTS OF APPEALS AND CIRCUIT
AND DISTRICT COURTS OF THE
UNITED STATES.

PERMANENT EDITION.

OCTOBER—NOVEMBER, 1908.

WITH ALPHABETICAL TABLES OF FEDERAL CASES PUBLISHED IN
VOLS. 81, 82, 83, 84, 85, AND 88, C. C. A. REPORTS.

A TABLE OF STATUTES CONSTRUED IS GIVEN
IN THE INDEX,

ST. PAUL:

WEST PUBLISHING CO.
1908.



CoPYRIGHT, 1908,
BY

WEST PUBLISHING COMPANY.

(163 FED.)



FEDERAL REPORTER, VOLUME 163.

JUDGES

OF THE

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

‘Hon.
Hon.
Hon.
Hon.
Hon.
Hon,
Hon.
Hon.
Hon,
Hon.

Hon.

Hon.
Hon.

Hon.

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

CIRCUIT AND DISTRICT COURTS.

FIRST CIRCUIT.

OLIVER WENDELL HOLMES, Circuit Justice.............. aerasses ‘Washington, D. C.
LE BARON B. COLT, Circuit Judge...... RN Providence, R. I
WILLIAM L. PUTNAM, Circuit Judge..veeeevererecreenronen- Cerresasares .Portland, Me.
FRANCIS C. LOWELL, Circuit Judge....ccoeeuivurernieniinnnen iesasesss. . BoOStON, Mass.
CLARENCE HALE, District Judge, Maine.............. heciareenaaes «....Portland, Me.
FREDERIC DODGE, District Judge, Massachusetts........... Mass.
EDGAR ALDRICH, District Judge, New Hampshire..........c..... «es...Littleton, N. H.
ARTHUR L. BROWN, District Judge, Rhode Island...............Providence, R. I

SECOND CIRCUIT.

RUFUS W. PECKHADM, Circuit Justice.....covueinniiniieiiiiiinana. Washington, D.

C.

New York, N. Y.

........................... Utica, N. Y.

. ....New York, N. Y.

WALTER C. NOYES, Circuit Judge «....ivvveverarereeniiieennnennn. New London, Conn.
JAMES P. PLATT, District Judge, Connecticut...... Chaseeniesanaan ....Hartford, Conn.

THOMAS I. CHATFIELD, District Judge, E, D. New York.
GEORGE W. RAY, District Judge, N. D. New York..
GEORGE B. ADAMS, District Judge, S. D. New York..

.Brooklyn, N. Y.
...Norwich, N. Y.
.New York, N, Y.

GEORGE C. HOLT, District Judge, 8. D. New York............... New York, N. Y.
CHARLES M. HOUGH, District Judge, S. D. New York.............. New York, N. Y.
JOHN R. HAZEL, District Judge, W. D. New York ....Buffalo, N. Y.
JAMES L. MARTIN, District Judge, Vermont............. sessseesses. . Brattleboro, Vt.
THIRD CIRCUIT.
WILLIAM H. MOODY, Circuit Justice....co.ooiivreierniiaianas ...Washington, D. C.
GEOPGE M. DALLAS, Circuit Judge.. Philadelphia, Pa.
GEORGE GRAY, Circuit JUudge....oveevurenerarneeierenrractirocncasas Wilmington, Del.
JOSEPH BUFFINGTON, Circuit Judge........cooviiiiiiiiiiiiiiiiiiinnn, Pittsburgh, Pa.
EDWARD G. BRADFORD, District Judge, Delaware. ‘Wilmington, Del.

WILLIAM M. LANNING, District Judge, New Jersey Trenton, N. J.
JOSEPH CROSS, District Judge, New Jersey ............c.eevs .....Blizabeth, N. J.
JOHN B. McPHERSON, District Judge, E. D. Pennsylvania..........Philadelphia, Pa.

163 F. (iii)




Hon.
Hon.
Hon.

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

163 FEDERAL REPORTER.

JAMES B. HOLLAND, District Judge, E. D. Pennsylvania............Philadelphla, Pa.
ROBERT WODROW ARCHBALD, District Judge, M. D. Pennsylvania..Scranton, Pa.
JAMES S. YOUNG, District Judge, W. D. Pennsylvania sesssssanees. . Pittsburgh, Pa.

FOURTH CIRCUIT.

MELVILLE W. FULLER, Circuit Justice............coouuevnnn.. «....Washington, D. C.
NATHAN GOFF, Circuit Judge........... .. ..Clarksburg, W. Va.
JETER C. PRITCHARD, Circuit Judge.... ..Asheville, N. C.

THOMAS J. MORRIS, District Judge, Maryland.........\........ ..Baltimore, Md.
THOMAS R. PURNELL, District Judge, E. D. North Carolina.......... Raleigh, N. C.
JAMES E. BOYD, District Judge, W. D. North Carolina.............. Greensboro, N. C.
WILLIAM H. BRAWLEY, District Judge, E. and W. D. South Car..Charleston, S. C.
EDMUND WADDILL, Jr., District Judge, E. D, Virginia......... ..Richmond, Va.
HENRY CLAY McDOWELL, District Judge, W. D. Virginia... ...Lynchburg, Va.

ALSTON G. DAYTON, District Judge, N. D. West Virginia........ Philippi, W. Va.
BENJAMIN F. KELLER, District Judge, S. D. West Virginia......Bramwell, W. Va.

-FIFTH CIRCUIT.

EDWARD D. WHITE, Circuit Justice...
DON A. PARDEE, Circuit Judge....
A. P, McCORMICK, Circuit Judge e
DAVID D. SHELBY, Circuit Judge.......oovvvviivvunnininnnnn...

............... ......Washington, D. C.
. ..Atlanta, Ga.
..Dallasg, Tex.

. Huntsvllle, Ala.
THOMAS G. JONES, District Judge, N. and M. D. Alabama... Montgomery, Ala.
OSCAR R. HUNDLEY, District Judge, N. D. Alabama.............. Birmingham, Ala.
HARRY T. TOULMIN, District Judge, S. D. Alabama.. vese...Mobile, Ala.
WM. B. SHEPPARD, District Judge, N. D. Florida ..........e0.uu.. ...Pensacola, Fla,
JAMES W. LOCKE, District Judge, S. D. Florida......ovvuvveennnnnn. Jacksonville, Fla.
WILLIAM T. NEWMAN, District Judge, N. D. Georgia.......... ssesesenlAtlanta, Ga.
EMORY SPEER, District Judge, S. D. Georgla...ocveuvnunnnenn.. srseeeassss.Macon, Ga.
EUGENE D. SAUNDERS, District Judge, E. D. Louisiana...... ....New Orleans, La.

ALECK BOARMAN, District Judge, W. D. Louisiana
HENRY C. NILES, District Judge, N. and S. D. Mississippi.. .Kosclusko, Miss.
DAVID E. BRYANT, District Judge, E. D. Texas..... .+...Sherman, Tex.
EDWARD R. MEEK, District Judge, N. D. Texas......cuvu,.onuusn.. Ceeees Dallas, Tex.
WALLER T. BURNS, District Judge, S. D. Texas.... .. .Houston, Tex.
THOMAS S. MAXEY, District Judge, W. D. TeXaS.........c...veenes.....Austin, Tex.

.Shreveport, La.

SIXTH CIRCUIT.

JOHN M. HARLAN, Circuit Justice......coovviiiiiiiiinininninn.. ...Washington, D. C.

HORACE H. LURTON, Circuit JUudge..covesetaiuiiiiiivionneenrnennns,. Nashville, Tenn.
HENRY F. SEVERENS, Circuit Judge.. .Kalamazoo, Mich.

JOHN K. RICHARDS, Circuit Judge.. e, ..Cincinnati, Ohio.
ANDREW M. J. COCHRAN, District Judge, BE. D Kentucky ...Maysville, Ky.
WALTER EVANS, District Judge, W. D. Kentucky...................... Louisville, Ky.
HENRY H. SWAN, District Judge, E. D. Michigan................... .....Detroit, Mich.
LOYAL E. KNAPPEN, District Judge, W. D. Michigan... .Grand Rapids, Mich.
ROBERT W. TAYLER, District Judge, N. D. Ohio.......... ..Cleveland, Ohio.
ALBERT C. THOMPSON, District Judge, S. D. Ohio...... Cincinnati, Ohio.
JOHN E. SATER, District Judge, S. D. Ohio.. .. cvesere...Columbus, Ohio.

EDWARD T. SANFORD, Distriet Judge. E. and \i D Tennessee ..Knoxville, Tenn.
JOHN E. McCALL, District Judge, W. D. Tennessee..... .....cvss...Memphis, Ternn..



JUDGES OF THE COURTS. v

SEVENTH CIRCUIT.

Hon. WILLIAM R. DAY, Circuit Justice..... PO tesrecasnnanisens raesees Washington, D. C.
Hon. PETER 8. GROSSCUP, Circuit Judge.. .coovvevrnnriannerenecnssinrencnns Chicago, Il

Hon. FRANCIS E. BAKER, Circuit Judge....
Hon, WILLIAM H. SEAMAN, Circult Judge.....

...Indianapolis, Ind.
..Sheboyganr, Wis.

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge..........cceeveeiennns ...Chicago, Ill
Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois.......... .. .Chicago, IllL
Hon., SOLOMON H. BETHEA, District Judge, N. D. Illinois.............. «rss....Chicago, IlL
Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinols....cccveuiiieeneannas Urbana, Ill.

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois..ocevancess.s
Hon. ALBERT B. ANDERSON, District Judge, Indiana.......vcc.....

..Springfield, Ill.
.Indianapolis, Ind.

Hon. JOSEPH V. QUARLES, District Judge, E. D. Wisconsin..... .Milwaukee, Wis.
Hon. ARTHUR L. SANBORN, District Judge, W. D, Wisconsin...............Madison, Wis.
EIGHTH CIRCUIT.

Hon. DAVID J. BREWER, Circuit Justice............ ....Washington, D. C.
Hon. WALTER H. SANBORN, Circuit Judge....oecteiserrsrcnscetiiecncennanns St. Paul, Minn,
Hon. WILLIS VAN DEVANTER, Circuit Judge....cccocutimsonciniicecnnnnns Cheyenne, Wyo.
Hon. WILLIAM C. HOOK, Circuit Judge......... Leavenworth, Kan.
Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo.
Hon. JACOB TRIEBER, District Judge, E. D. Arkansas...... .Little Rock, Ark.
Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas....... ..Ft. Smith, Ark.
Hon. ROBERT E. LEWIS, District Judge, Colorado. ............ ....Denver, Colo.
Hon. HENRY THOMAS REED, District Judge, N. D. Iowa............oven ..Cresco, Iowa.
Hon. SMITH McPHERSON, District Judge, S. D. IoWa..ceacveeiiiianiiiniinn, Red Oak, Iowa
Hon. JOHN C. POLLOCK, District Judge, Kansas.....cuveeveenraniocisiiinninn Topeka, Kan.
Hon. MILTON D. PURDY, District Judge, Minnesota.....coecvvvaeenann. Minneapolis, Minn.
Hon. PAGE MORRIS, District Judge, Minnesota......... verss..Duluth, Minn,
Hon. DAVID P. DYER, District Judge, E. D. Missouri. «cccvvisteveveeees,...St. Louls, Mo.
Hon. JOHN F. PHILIPS, District Judge, W. D. Missourl...................Kansas City, Mo,
Hon. W. H. MUNGER, District Judge, Nebraska........ Ceersaeaeecirienieranns Omaha, Neb.
Hon. THOMAS C. MUNGER, District Judge, Nebraska..........oeoviniaeiana, Lincoln, Neb.
Hon. CHARLES F. AMIDON, District Judge, North Dakota..... ...Fargo, N. D.
Hon. RALPH E. CAMPBELL, District Judge, BE. Oklah-ma.... Muskogee, Oki.
Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma......csbeerenennen Guthrie, OKl.
Hon. JOHN E. CARLAND, District Judge, South Dakota...... . .....Sioux Falls, S. D.
Hon. JOHN A. MARSHALL, District Judge, Utah........... .Salt Lake City, Utah.
Hon. JOHN A. RINER, District Judge, Wyoming............ Cerereeaseieeens Cheyenne, Wyo.
NINTH CIRCUIT.

Hon. JOSEPH McKEXNNA, Circuit Justice.......... verestasesesasssressssss . wWashington, D. O,
Hon. WILLIAM B. GILBERT, Circuit Judge.....ccoeiemerueeerniinnreinnscniennns Portland, Or.
Hon. WM. W. MORROW, Circuit Judge...... teressseenes PETAN Ceeesanies San Francisco, Cal.
Hon. ERSKINE M. ROSS, Circuit Judge.....coovvinviiiinennnes ..Los Angeles, Cal.
Hon. WM. C. VAN FLEET, District Judge, N. D. California....... .8an Francisco, Cal,
Hon. JOHN J. DE HAVEN, District Judge, N. D. California... ....San Francisco, Cal.
Hon. OLIN WELLBORN, District Judge, S. D. California. «e. .08 Angeles, Cal.
Hon. FRANK S. DIETRICH, District Judge, Idaho. .......Boise, Idaho,
Hon. WILLTAM H. HUNT, District Judge, Montana....... ......Helena, Mont.
Hon. EDWARD S. FARRINGTON, District Judge, Nevada..... «eees..Carson City, Nev,
Hon. CHARLES E. WOLVERTON, District Judge, Oregon sesessaesesassPortland, Or.
Hon. EDWARD WHITSON, District Judge, E. D. Wasbington... «..........Spokane, Wash.
Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington.........Seattle, Wash.






CASES REPORTED.

Page
Adams, Atkinson v. (C. C) .............. 671
Ahrens, Miller v. (C. C)}..........: .. 870
Aiken, National Tube Co v. (C. C. A).... 254
Alder v. Edenborn (C. C)..c..ovveivennn 655
Aldrich, Standard Savxngs & Loan Ass’n v.

C. B Aderrereronrsrnsonsnsscannann 216
Alkon v. United States (C. C. A).. ... 810
Allen v. Luke (C. C).ovvvrnrnnersnesnns 11018
Ax(%encan Law Book Co., Chamberlayne v. -
American Mfg. Co,, Zulkowski v. (C. C).. 550
American Motor Co Suddard v (C C.).. 852
American Sulphite Pulp Co. Bawless

Pulp & Paper Co. (C. C.)
American Suretv Co of New York, United 298

Page

Blake & Knowles Steam Pump Works,
Warren Steam Pump Co. C. C. A).. 263
Blé)mfAelt Mahoning Ore & Steel Co. v. (C

............................... 827
Booker, Dillingham v. (C. C. A)......... 696
Breese, Taylor v. (C. D N 6178
Brown, Coweta Yertilizer Co. v. (C. C. A) 162
Brown v Morgan (C 3 TP 10
Bryan, Ker V. (C.C. A)ieveninnnen 233
Buntaro Kumagai, In re MD. Cleevvinnnn 922

California Pastoral

& Agrlcultural Co.,
Miller & Lux v. (

3 { Camors-McConnell Co. v. McConnel] (C. C.) 638

Camp v. Lake Drummond Canal & Water
C. C. A,

States v. (C. C. A).evvnnirnnnn, S CSr?l cés"l‘he Gy ggs)
g e G, T i 0| G, 8,07 i i
Aperican, Tobageo Co. United States To- /| gargo of Yniaber; Haghn v, (0. G371 Go7
Al Co . G . Weisert Bros, To. 831-1-1911113 %hSO?DV United States (C. CJ).. 129’)

bacco Co. ¥. (C. C)evrerernnrnuanennns 712 | arro € C) "\ 20
American Tabe & Staping Go., Hefner v, | Cage Flow Works, B, F. dvery & Son v. )
Aplge] (-}n'x.'e. (C GUAy Ch&a}mbellayne v. American Law Book Co. _
Arkansas R, Rates, In e (C. C)--...... C}(1ance Gulden . (C : Gyl EZ’SI
Armored Concrete Const. Co. of Baltxmore, Charles G. Dndlcotr The. (D C) 797

Hennebique Coust. Co. v. (C. C)....... 00 | Chess v. Grant (C. C. A).evverroniiiiiis 500

Astle, Percy Sumer Club v. (C. C. A)..... 6'%
i

111
517
| 736
A | 738

Atlantlc Mach. Works, Knapp v. (C. C; 531
Atlantic Stevedoring Go Clarke v. (C. C.) 423

Atkinson v. Adams (C C)
Atéhx%)n, T. & S. F

Atlantic Trust & Deposxt Co. v. Laurin-

burg (C. C. A).veviivnniinnnnnennnns 690
A\(l}burn, International Text Book Co. v. (C. 543

................................. 3

Augusta Pottersf Co Inre (D.C)....... 1011
Aurora, The (D. C). ..vovv v, 633
Avery & Son v. J. T. Case Plow Works

(R ) Y
Bache, Schaubel v. (C. C. A)............ 1022
Ball, United States v. (C ........ 504
Baltimore & O. R Co Wmters v. (C. C) 106
Baughman, Inre (D. G)................

Bayless Pulp & Paper Co., American Sul-

phite Pulp Co. v. (C. C).....o..vvvnns 843
Beckett, Norfolk & W. R. Co v. (C. C. A) 479
B. F Avery Son v. J. I. Case Plow

Works (C. Clivrvenearsssnrosnnnanes

163 F.

_(vii)

Chester Forging & Dn meermg Co., Tindel-
Morris Co. v. § .................. 304
Chestertown Bank of Maryland v. Walker
(C. C. A. 510

2 T | 344
L;l(]éca%o) I. & L. R. Co., United States v.
Chicago Pneumatic Tool Co., Cleveland

Pneumatic Tool Co. v. (C. C)..oo.vn..
Chicago & N. W. R. Co., Welles v. (C. C.)
Chow Chok v. United States (C. C. A).. 1021
Church Cooperage Co. v. Pinkney (D. C.).. 633

Cxtlzens Trust Co. of Utica, N. Y., Irish

D
Clan Graham, The (D.
Clarke v. Atlantic Stevedormg Co. (C. C.) 423
Cleveland Pneumatic Tool Co. v. Chicago
Pneumatic Tool Co. (C. C)............
Cobb, United States v. (D. C)uoevvennnns 1
Cohen, In re D. C) tivteernereannnns 444
Cole, First Nat. Bank v. (C. C. A).. 180
Columbia Dredging Co. v. Sanford & Blooks
Co. (D 362
Confectioners’ Machinery & Manufacturing
0. é Racine Engine & Machinery Co.

C. C) 914
Consolidated Ice Co., Meyer v. (C. C).... 400
Coopersville Co-Operative Creamery Co. v.
Lemon (C. C. A) sevveecevecrarennnnns . 145



viii

Page Page
Corner, Sprague v. (C. C. A)........vu.. 486 | P, W Mgyers & Co. v. United States (C.
Coweta Fertilizer Co. v. Brown (C. C. A) 162 [ - U
Cramer & Haak v. 1900 Washer Co. (C.

(6 Y 296 | Garrigan v. United States (C. C. A.)..... 16
Cretan, The (D. C.)..vviiinvrrnrenainnsn 546 | General Electric Co. v. Duncan Electric
Cucciarre v. New York Cent. & H. R. R. Mfg. Co. (C.C. A e vvnneriieeeinnnnn 839

Co. (C. C. A)eerieeiieiiieerannesnans 38 [ George W. Shiebler & Co., In re (D. C.).. 540
Cullom v. Traders’ Ins. Co. (C. C. A).... 45 Gﬁ)ts E)Janesvﬂle Wholesale Grocery Co. 417

............................. T
___________ 385 | Ghazal, Inre D. C.).........cvuvu..... 602
Darlington Co. Tn re (b, 0] [1o0iiii 559 | Gilbanc v, Tidelity & Casualiy ol ‘of New
Dauntless, The (D. C) ..eveovvnvrnnnns 431} York (C. C, A).................... s 73
David E. Foutz Co v. 8. A. Foutz Stock Gillespie v. Pocahontas Coal & Coke Co

Food €0o. (0. C) -vvvvivnonanrnaennnn 408] (C. C. A)....ooivniiiiioiiiiiniians 9
David Kaufman’s Sons Co., McGovern v. Giordani, United States v C.C)evuvert 772

(D. C)avrrernnmsanininre il 6| Grant, Chess v. (G. C. A).....0 . 000000 500
Dazzle Mfg, Co v Ollard (C. C)........ 1023 Graves, In e (D. C.) vevvrmnveinnnns 358
Denver & R. . Co., United States V. Greene, Kuchler v. (C. Cg .............. 91

[N R T 519 Greene, United States v. (C. C)ovuvnnns. 442
Dillingham’ v. Booker (C C.A)ivrinnnn. 696 Guaranty Trust Co. v. Metropolitan St. RR.
Dorchester, Theé ................. 779] 00 (C. G, A) ...l 242
Dc()évaglac Mfg. Co., McSherry Mfg. Co. v. a4 Gulden v. Ghance (C. C) ... .. ..l00000 447

"""""""""""""" Haas, United States v. (C. C)........... 904
Dunbar, %I‘I,‘iri‘“?”(éc A1 1098 | Huas United States v (G Gyt cII D08
agan v. Cargo of Lumber 3
Dl(l}l(l)ca;l E]ec(t)niMfg Co General Electric 839 Hgggért U!tgedCStztes Fidelity & Guaran. 801.
...................... v Co. v
ng{zg Isi]rple;: ((}O g’ re)(D Crevrvennn 18% galsey E(Ilec%rlc Ge(lll)erzbtor Co. In re (D. C)) 113
"""""""" ammon n re . F I 1 T ¢
Dunn, Meg. Govor. Standard. Compting . | Hynlon S Vou Sl G, Poithor s, @, *o-
Dupree v. Leggette (C. C. A)..vn... L1021 gargo%";"sgl%;ghiié'('c;“"::::::::::: 38«5
artford v. Hollander (C. C. A)........ 48
g:fllleL}lI’f;sghé’e éif }glndel;-elg(gmgster )S s 699 H%%;w%od (%) v. Pittsburgh Industrial Iron

C0. V. (D /C)ueassareivnnnrnnenennnns 868 | Hoalr “Sun Co. v (Gl G AN
Edenborn( gy, (©. Gy 211 epn | Bealy, Sun (%0 ‘Q (G. C. A)... . A48
Edenborn, Sim v. (C. C)rernnnnnerneins 655 | Hedges, The Ira M. (D. C).............. 587
Egan v. Chicago Great Western R, Co. Hefner v. American Tube & Stamping Co.
oG 18t ¢ o T Gy 4| Eelvetia) S Five' s, G, iorney 5. o
Ulger Degg)stg) 8. 8. Co. v. Earn Line S. 268 Helvtﬁx% SWISSC E"iré'%ﬁé 'g'o"iifé'st'e'rh' Sug-

........................ ar Refining Co. v, (C.

D}gglds I}lﬁle(c}%rlc( R. Co. v. Western Mary- 794 | Helvetia-Swiss Fire Ins. Co. of St. Gall,
Ellis v. Southern R. Co. (C. C. A.} ....... 686 H?&fiﬁ“ﬁfdsgdgge V(D(OC Yo 862
E. Matthews & Sons, In re (D. CJ....... 12T 1§30 000 50 e (C. C. A). Ll 10,41
Endicott, 'The Charles G. (D. C)......... 797 Henkel v, Seider (]j Gy 553

Erandio, The (D. C) ...c.iivvenevnneann 435 i bi C Co. v. Armored Con-

Fsherlcﬁ The Frank K. (C. C. A)) ...... enne xcque %ISt % IV Armored Con
Evans v. New York & P.S. S. Co (D. C) 40a Hggltgv Orrvlflgm (% of a)tlmore (C. C).. 949

Exmoor, The (D. C)..ovvveeiiinn.. 642 Hiohfield. In re (D. O) . . itrrirreeee
s ighfield, In re (D. C.)......... .......... 924
Fairmont Coal Co., Merchants’ Coal Co. v. Hl(lll?rd .v. . .Remm{,tt.on Typ ?‘_V_”ter Co. (C. 281

(C. G, Attt it 1021 Hlllarlﬁs, The (D. C) 0000000000 4o
Fx(d(?héy ;l;rust Co., Milwaukee Trust Co. v. 699 gl]]dv R Dd Woodé(, Co. (C ¢. A).. 231
Fidelity & c;%aalgy' Co. of New York, Gil- . inds, Varden v. ( _jjjjjjjjj;jj; 2

bane v. (C. C. A)....cvveririrncnnns
Fidler & Son, Inre (D. C).........
Fink, In re (D. C.)
Flrst Nat. Bank v. Cole (C. C )
First Nat. Bank, Towle v. (C
Foo Duck, United States v. (D
Fog}tz élo v. 8. A. Foutz Stock Food Co.

............................. 408
Foutz Stock Food Co., David E. Foutz Co. 408
Frank K. Esherick The (G, G, A3 11111 294
Fuleo v. Schuylkill Stone Co. (C. C.). 124

73 Hirner, Kilbourn v. (C

163 FEDERAL REPORTER.

H%g)an v. Westmoreland Spec1alty Co. (C.
.................................. 289
Hollander, Hartford v. (C. C. A)........ 948
Holton v. Helvetia-Swiss Flre Ins. Co. of

St. Gall, Switzerland (C. C)........... 659
Houghtonv ‘Whitin ’\Iachme Works (C. C) ’311
Hudson, The Hendrick (D. C.)

Hutchmson Pierce & Co. v. Loewy (C.
L U T 42

Industrlal Cold Storage & Ice Co., In re
............................. 390



CASES REPORTED.

Page
International Text Book Co. v. Auburn (C.

C.)
Tra M. Hedges, The (D. C
f{rlsh(v Citizens’ Trust Co of Utica, N.

Isenburger v. Roxbury Distilling Co. (C. C.) 133
James Dunlap Carpet Co., In re (D. C.)... 541
Janesville Wholesale Grocery Co., Getts V.

[0 T & 417
J. SI Case Plow Works, B. F. Avery &
on v

7 N T S PP 1022
Johnsen v. United States (C. C. A).. 30
Johnson v, Virginia-Carolina Lumber Co

(C.Co A vvr i iee it iisionnncnnens 249
J. R. Langdon, The (C. C. A)......ov... 473

Kahn, Herold v. C C. A).. 947
Kaufman’s Sons McGovern v. (D C) 76
Kaw Valley Dramage Dist. of Wyandotte
County v. Union Pac. R. Co. (C. C. A.).. 836
Kempner, Leyner Engineering Works v. (C 6

Lentucky Reﬁnmv Co., Wm. Caraway &
Sons v. (C. ). eeeeeeeanaaes 189
Ker v. Bryan (C C. A) ....... 233
Kilbourn v. Hirner (C. ) 539
Kirby, The William 8. (D. C .. 183
Knapp v. Atlantic Mach. Works (C. C.).. 531

Kuchler v. Greene (C. C.)
Kuykendall v. Union Pac. R. Co. (C. C. A) 819

Take Drummond Canal & Water Co.,
Camp v. (C. C. A)eeivvinvieiininnnn 238
Lanasa & Goffe S, S & Importmv Co. of
Bz;.]tlmore City, Lombard 8. S. Co. v. (D. 4
Langdon, The J. R. (C. C. A)....
Laéus % Bro. Co. v. American 'Tobacco Co.
7

(
TLasky, In re (D. C
Laurinburg, Atlantic Trust & Deposit Co.
v. (C.CA)eoiiiiienns
Lawrence, In re (D. C.)..
Leggette, Dupree v. (C. C. )
Legg v. United States (C C. A)
TLemon, Coopersville Co-operative Creamery

C0. V. (C. Co At vevreeernnnninnnns 145
Tesaius, Inre (D.C)..ovvvvniniiiinnn, 614
Lewis, Inre (D. C)...vvvivvrinennnn, 137
Lewis Blind Stltch Mach. Co. v. Premium

Mfg. Co. (C.C. A).vviviinnnnnnnnnn, 950
Lewkowitz, Ex parte (C. Clovevrinnnnnn 0646
chuer Engineering Works v. Kempner (C. 05

................................. D

Loeser v. Savings Deposit Bank & Trust
Co. of Elyria, Ohio [) ..........
Loewy Hut¢hinson, Pxerce & Co v. (C. C.
Lombard S. S. Co v. Lanasa & Goffe S.
S. & Importing Co. of Baltimore City
(5.0 0 0 Y 433
Luckenbach, The M. D, two cases (D. C) 755
Luke, Allen v. (C. C) 1018

Macon(é%ro(g}e)ry Co. v. Atlantie C. L. R.
0. (C. Cevrernrne it iinanna,
Macon Grocery Co. v. Atlantic C. L. R.

Co. (C.C)vevininennnnnnns .. 738

ceesenn

sem e

ix

Page
McConnell, Camors-McConnell Co. v. (C. C.) 638
\Ifgoveru v. Darid Kaufman's Sons Co. 6
Mack, Ohio Valley Bank Co. v. (C. C. A) ]rn
'\Ic\aught Waskey v. (C. C. A) 29
McPeck, In re (C. C. A)........ TP 1002
’\IcSherrv Mfg. Co. v. Dowagiac Mfg. Co.

(C C. A,

\IanhattAh' ' 's'c'réév' ) ’&' 'ét':ixi{plx}g' 'i\'féilis',
Rushmore v. (C. C. A. . 939
Marquet, Odbert v. (C C)

Mars, The (C. C. A). .. v v, 224
Mason v. National Herkimer County Bank

of Little Falls D. C)................. 92
Matthews & Sons, Inte (D. C).......... 127
Mauzy, Inre (D. C.)......ovvvininnnnnns 900
Meissner, Richards v. [(O R & 957

C.
M. BE. Luckenbach The, two cases (D C.) 35
Mercer, Monitor Drill Co. v. (C. C. A. 943
Merchants’ Coal Co. v. Fairmont Coal Co.

C. C. A. 1021

0. 7. (C. C. A)vivennriiineuaronnas
Metropolxtan St R. Co., Morton Trust Co.

Vo (C. Co A).vvenninniiiiniinennn, .. 242
Meyer v. Consohdated Ice Co. (C. C) .... 400
Miller v. Ahrens (C. C).......covvuenn. 870
Miller v. Zeigler (C C .............. 22
Miller & Co, Romine v. (C C.A)........ 1022

Miller & Lux v. Callfomla Pastoral & Agri-
cultural Co. (C. C. A 4
Mllévatéke%'l‘rust Co. v. Fidelity Trust Co.

69¢
Mitchell, United States v. (C. C)..... ...1014

Monitor Drill Co. v. Mercer (C. C. A) . 943
Montello Brick Works, In re (D. C.).. 6.:1
Montello Brick Works, In re (D. C) 624

Montserrat, The (D. C) ................ 797
Moran Towmo & Transportation Co., Mor-

ris & Cummmgs Dredging Co. v. (D C.) 610
Morgan, Brown v. (C. C)
Morris v. Dunbar (C. C. A)
Morris & Cummings Dredgmg Co. v. é\%omn

Towing & Transportation Co. (D 610
Morton Trust Co. v. Metropohtan St. .

Co. (C.C. A) viiiiiiiiiiinieanens 242
Mulrooney v. Royal Ins. Co. of Liverpool,

England (C. C. A). oo iiiniianens 833
Murhard Estate Co v. Portland & Seattle

Ry. Co. (C. C. A) viviiviiniiinaennn 194
Murray, Orr & Lockett Hardware Co. v.

(C. Co A) ettt iiiiiiieiin e 54
Myers & Co v. United States (C. C. A).. 53
Nansemond, The (D. C.) .....cvvienneen 425
Natural Food Co. v. Williams (C. C. A.).. 252
National Herkimer County Bank of Little

Tralls, Mason v. (D. C).vevviviennnnnn 920
National Phonograph Co. ., New York Phon-

ograph Co. v. ( (07 JA R . 534
National Tube Co. v. Aiken (C, C. A)) . 254
New York Cent & H R. R. Co., Cucciarre

L2 (O T T U O 38
New York Cxty R. Co., Pennsylvania Steel

Co. v. [ 2 N P 242

New York' Phonograph Co. v. National
Phonograph Co. (C. C.). .. ... .o, 534
New York & P. 8. 8. Co., Evans v. (D. C.) 405



Page
1980 Washer Co., Cramer & Haak v. (C.

S T Y
Norfolk & Washington, D. C., Steamboat
Co.,, Ragland v. (D. C)............... 37!
Nortolk & W. R. Co. v. Beckett (C. C. A) 479

O’Brien, United States v. (C. C. A).....1022
Odbert v. Marquet (C. C)............... 892
Ohio Valley Bank Co. v. Mack (C. C. A) igg

163 FEDERAL REPORTER.

Page
Reiss & Brady v. United States (C. C.)... 65
Remington Typewriter Co., Hillard v. (C

6 Reyburn, Queen City Sav. Bank & Trust
(C. C. 597

Co. v.
Richards v. Meissner (C.C).......co.... 957
RlCh v. Victoria Copper Min. Co. (C. C.

A) 207
Rich Hill Bank, Vandagrift v. (C. C. A.) 823

Ot Dot S o, v, (66311111 1028 | Ridgway Dynamo & Engine Co. v. Phoenix
Oregon R. & Nav. Co., United States v. RIronkWorks [0 R ) U 527
o Gl eeernrennnrarocsoneencennens 0 Rg;g& eUnTlltlgd(Igta?e )s R AT %:21?
AR .T\Y.a."..f:."...[.}.“ ited SIates ¥ gy | Romine v. Jobn C. Miler & Co, (618l
Oregon & C. Co., Pamﬁc Postal Tele- | &) seevrreeiiiiiimiiiiiiiiiii, 22
graph-Cable Co V(G G 967 gose, Inte (D. C)rvererraarennnnnnnn.s 636
Orr & Lockett Hardware Co. v. Murray %xbury Distilling Co., Isenburger v. (C.
(C.C. At ieeerinnentensnanennnnns 54 C) e 133

Pacific. Postal Telegraph-Cable Co. v. Ore-
gon & C. R. Co. (C. C.) 967
Paulhamus v, Securlty Life & Annuity Co.
(T 2 Y 554
Pennsylvanla Consol. Coal Co., In re (D.

Al
Percy Summer ‘Club v. Astle (C.C. A)....
Philadelphia, The (D. C.) ......ccvuevunn.
Pleippi Collieries Co. v. Thompson (C. C.
Phenix Iron Works, Ridgway Dynamo &

Engine Co. v. (C. C).vvvvviiinnnins,
Pinkney, Church Cooperage Co. v. (D. C.) 653

Pittsburgh Industrial Iron Works, Hay-
wood Co. v. (D. G ................... 799
Planter, The (D. C). .o vvvevenievunnnn. 667

Pocahontas Coal & Coke Co., Gillespie v.
C. C. A iriienerrnnnnneeaenaasoens

(
Portland & Seattle R Co., Murhard Es- 1

tate Co. v. (C. C
%st & Lester Co., Preqt 0O-Lite Co. v. (C.

Premium Mfg. bo, Lewis Blind Stitch
Mach. Co. v. (C. C. A).oevvvinnienn.n 950
Pr((e}st(()}the Co. v. Post & Lester Co.

( )
Price, United States v. (C. C.).v.vvvnnen. 904
Pridmore v. Puffer Mifg. Co. (C. C Lo, 496
Prov1d&nt Savings & Trust Co Sprague v.

(C
Puffer ’\Ifg Co., Pridmore v. (C. C. A)..
Puget Sound Englne Works, )Tltle Guaran-

y & Trust Co. v. (C.C. A)............ 168
Pusev & Jones v. Pennsylvania Paper
Mills (C. Crvvervrnrniinininninnnnens 672
Queen City Sav. Bank & Trust Co. v. Rey-
burh (C. C)evvir ittt iiieiae e nnnnn 597
Racine Engine & Machinery Co., Confec-
tioners Machirery & Manufacturing Co. 914

(C.
Rag]and v. Norfolk & Washington, D. C.,
Steamboat Co. (D. C.
Ralsh United States v. (D. C.).. ..
D. Wood & Co., Hill v. (C. o A) .....

Royal Ins. Co. of Liverpool, England, Mul-
rooney v. (C. C. A.

Rushmore v. Manhattan Screw & Stamping
Works (C. C 93

Sacharoff & Kleiner, In re (D. C.)........ 664
S. A. Foutz Stock Food Co., Dav1d E. Foutz

Co. v. (C. Cevriinninennnnnnannns 408
Sanford & Brooks Co., Columbia Dredging

Co. V. (D. C)evvnininenennninnnnnns 2
San Joaqum & Kings River Canal & Irrl-

gation Co. v. Stanislaus County (C. C.)..
Savings Deposit Bank & Trust Co. of Ely-

ria, Ohio, Loeser v. (C NEV: W R 212
Schaubel v. Bache (C.C.A)...vvevnnn 1022
Schering & Glatz, Umted States v., two

cases (C A) ...................... 246:
Schomacker Piano Forte Mfg, Co., In re

(D. G tivtriiiiiettrannanenennenns 413
Schurr, United States v. (D. C).......... 648

Schuylkill Stone Co., Fulco v. (C. C).... 124>
Security Life & Annuity Co., Paulhamus

(C. G et e etoninennnen
Sexder, In re (D.C)......... e e 138
Seider, Henkel v. (D. C).viveveeeenranas 553
Sehgman, Inre (D.C)vevvnnnnnnnnnnn. 549
Seneca, The (D. Gt vvivnineveennnnnnn 591
Seventy-Nlne Bags of Cheese, United States

R 0 9 2 6 3 367
Shiebler & Co., In re (D. C.) 545
Sim v. Edenborn (C. C. ). ce 653
Simon Dumois, The (C. C. A)........... 490
Sixty-Six Cases of Cheese, Umted States v.

D. Cevreneonieiieronieiiannannnns 367
Smith, United States v. (D. C)........ 92¢"
Smith v.

Virginia-Carolina Lumber Co.
(Co G A vevviiiiieniiaennn
Solomon & Carvel In re (D. C)
Southern R. Co., Ellis v (G
Spragua v. Corner (C. C

Sprague, Harmon v. (O C
Sprag&e X Provident Savmgs & Trust Co.

......................

Standard Computing Scale Co., Dunn Mfg.
Co. v. (C. C. A.

Standard Paint Co Trinidad Asphalt Mfg.
Co. v. (C. C. ) ..................... 9

Sl(aéldtél‘d Savings & Loan Ass’'n v. Aldrlch

Stanislaus County, San Joaquin & Kings
River Canal & Irrlgatlon Co. v. (C. C) 567

Strobel, In re (D. C.) 380



CASES REPORTED.

Page

Strobel, Inre (D. C)...coviverieerenns 787

Suddard v. American Motor Co. (C C)... 852

Sun Co. v. Healy (C.C. A).......con.t 48
Swedish-American Tel Co., Western Tel.

Mfg. Co. v. (C. C)evrvvvrnnrnnennnnns 308

Taylor v. Breese (C. C. A)............. 678
Thompson Phillipi Collerles Co. v. (C. C.

Xi
Page
United States v. Sixty-Six Cases of Cheese
(D. G tetiteetinenncannsananeennans 367
United States v. Smith (D. C.)........... 926
United States, Tom Wah v. (C C. A)... .1008
United States v. Tsokas (C. C.)........... 129

United States v. Twenty Boxes of Cheese
(6 0 20 & N 369

United States v. Two Hundred and Ten

................................. 23 Half-Cases of Figs (D. C) +........... 369
T‘emey v. Helvetia Swiss Fire Ins. Co. United States v. Van Der Molen (D. C)... 650
Tindel Morsis G, Chisisr Forging & - United States . Virginia-Carolina Ghem-

gineering Co. (C. C.) «vverveevrrnnnonns 5
Title Guaranty & Trust Co v. Puget g,‘,‘,‘ttﬁg SStt;tt:ss: ‘Vgglsl'sra()D CC) """"" g?g

Sound Engine Works (C. C. A) ....... 168 | United States v. Wilson (C. C) - rrrennr. 398
Tom Wah v. United States (C C A)....1008 | United States Fldellty & Guaranty Co. v.
Towle v. Fu‘st Nat. Bank (C. C ) ...... 815 | “Haggart (C. C. A.) 801
Traders’ Ins. Co., Cullom v. (C. C. A)... 45 United States 'l‘ot;a;:éc;“(.l&“x;' ‘American
Teinidad | (;‘-‘-S(Dgalé Me. Co. v Standard Tobacco Co. (C. C)....v... eeeeeinaas 701
Tsokas, United States v. (C C) 129 Vandagrift v. Rich Hill Bank (C. C. A. 393
Tupper, In re (D, C)... ... oo vv.. .. 766 Va;l Eli)g(g' 1\1‘f7olenlc Umlted %’zatt(as V. (i)) G) 650
'l"(%m% B-o.x.e.s. o.i.Cheesct,”[Tmted‘ States .v. g | Victoria Copper ‘Min. Co. v. Rich (C. C ; 207
Two Hundred and Ten Half-Cases of Figs, Vlé%;?é: gaxiolma .(.Jhefmcal (??.’ Urf‘f‘_“? 6

United States v. (D. C)...ovivevvinen 369 Vllgmg.-Carolma Lumber ‘Co., Johnson v. vio

P ---------------------------
Urll)lfsli ogcwganggtteKégm‘t]g“\fy(g r%}mag()a g3g | Virginia-Carolina Lumber Co., Smith v. .
Union Pac. R. Co., Kuykendall v, (C. G. |G Adeeeriiiiiiiiiiiiiaiiinn, 249

N RS g19 | Yogt, Inte (D. Gl ooviniiniiiinnn. 5o1
United States, Alkon v. (C. C. A)....... 810 | Vueltabajo, The M. Ch... v Ceeeeiaaeas 594
U’ﬁ}fﬁ? Ysgf'}ge?cv Ame)m?t_".’_ Surety Co . Of 298 | Walker, Chestertown Bank of Maryland v. ‘
United States v. Atchison, T. & S. F. R. C. C. At veivteeneceninasensosnons 5_1_0

Co. (D. Cevvreaerenaaanarracsnnss 111 | Walsh Bros, In re (D C) ............. 352
United States v. Atchison T. & S. F. R. Co. Warden v. Hinds (C. C.oAY L 201

AR A YO Warren Steam Pump CO v. Blake &
United States v. Ball (C. C. A).vvovnann. Knowles Steam Pump Works (C. C. A) 263
United States, Carriere & Son v. (0 o) 1009 Washtenaw, The (D. C) ............... 372
United States v. Chicago, I. & L. Waskey v. McNaught (C A) ---------- 929

Co o " 114 | Wayer, United States v. (D. C)\ivunn... 650
United States, Chow Chok v. (C. O. A.)..1021 | Weisert Bros. Tobacco Co. v American
United States v. Cobb (D. C)vuvenenrve.. 91| Tobacco Co. (C. C) .. ovonrrens ey 712
United States v. Denver & R. G. R. Co. (C. Welles v. Chicago & N. W. R Co. (C. C) 330

Lo A P N 519 | Wells, United States v. (D. C).......... 313
United States v, Foo Duck (D. C.) ...... 440 | Western Bank & Trust Co., ID re (D. C) 713
Ulélteg States, F. W. Myers & Co v. (C. WI%St%‘g elﬂzlgl%l;i R. Co., Blkins Electric 24
United )s't’a'téé,' Garrigan v, (0. G A). .. 16| Western Sugar Refining Co. v. Helvetia
United States v. Giordani (C. C.) ........ 772 | _Swiss Fire Ins. Co. (C. C)............. 644
United States v. Greene (C. C) +...c.... 449 | Western Tel Mfg. bo v. Swedish-Ameri-
United States v. Haas (C. C) ............ 904 | can Tel. Co. (C. C) vovvrrennnnnrnnn. 308
United States v. Haas (C. C--vscvvrn-. 908 | Western Union Tel. Co. v. Williams (C. C.
United States, Johnson v (C A) ve 30| A) teeiiiie i e i 513
United States, Legg v. (C. A)........1006 | Westmoreland Specialty Co., Hogan v. (C.
United States v. Mltchell g} C) L1014 G et et e 289
United States v. O'Brien (C. C. A)...... 1022 | Whitin Machine Works, Houghton v. (C. 311

Uglted States v. Oregon R. & ’\‘av Co (C.

0 Wm. Caraway & Sons v. Kentucky Refining

....................... 189

Co. (C. C._A)

o NP . 642 | william 8. Kirby, The (D. C)........... 783
United States v. Price (C. C.).. 004 | Williams, Natural Food Co. v. (C C. A 252
United States v. Raish (D. C.) .......... 911 Wll]lams Western Union Tel. Co. v. (C c.
United States, Reiss & Brady v. (C. C) 651 A) ciiiiiii i et e 513
United States v. Rogoff (C. C.) .......... 11 | Wilson, United States v. (C. C.).. . 338
United States v. Sgchermg & Glatz, two Winters v. Baltimore & O R. Co (C C) 106

cases (C. C. A vvvvrvenenrinennnanns 6 | Wood & Co., Hill v. (C. C. A)...... vees Bl
United States v, Schurr (D. C.)........... 64 :

United States v. Seventy- -Nine Bags of Zeigler, Miller v. (C. C. A)............ ..1022

Cheese (D. C.) covevevnrsessasssnacsns 367 | Zulkowski v. American Mfg. Co. (C. C.)... 550






CASES

CITED.

Page
Adggls v. British S. S. Co., 2 Q. B. (1898)
Adams v. New York, 192 U. S. 585, 594,
24 Sup. Ct. 372, 48 1.. Ed. 070
Addyston Plpe & Steel Co. v. U. .
S. 211, 240, 241, 242, 20 Sup. Ct 96, 44
L. Ed. 136 ........................ 09, 711
Ztna Nat. Bank v. Fourth Nat. Bank, 48
N. Y. 8, 7Am. Rep. 314. .. ........... 887
Agnew v. U.S 165 U. S. 44, 17 Sup. Ct.
235, 41 L. Bd 624. ... iaraannn
Acid Mfg. Co. v. Insurance Co., 126 Iowa,
225, 101 N. W. T49. ... civiiniinnennns
Ah Yup, In re, Fed. Cas. No. 104........
Adair v. Young, 12 Chanc. Div. 13.......
Albert Dumois, The, 177 U. S. 240, 257,
20 Sup. Ct. 590, 602, 44 L. Ed. 751, ...
Alberto, The (C. C.) 24 Ted. 379, 382..876,
Aldrich 'v. Bank, 176 U. S. 618 628—636
20 Sup. Ct. 498 44 L. Ed. 611 .........
Alglgr_l'ch v. Gray, 147 Fed. 453, 77 C. C. A.
Alert, The (D. C.) 40 Fed. 836......
Alex, Matter of (D. C.) 15 Am. Bankr. Rep.
4)0, 141 Fed. 483. ... 0 cuiiiinennnnnn
Alff v. Radam, 77 Tex. 530, 14 S. W. 164,
9 L. R. A. 145, 19 Am. St. Rep. 793

840

836
305

635
817

221

220
407

925

Alfson v. Bush, 182 N. Y. 396, 75 N

230, 108 Am. St. Rep. 815...0vreer.n.. ;125
Alice B. Phillips, The, ‘81 Fed. 415, 26 C.

C. A 487, e eesiiivaeronesaronnnsan 783
American Brewing Co. v. St. Louis Brewing

Co., 47T Mo. App. 14,20, ...cvvivinnnn 989

Amerlcan Pneumatlc "Tool Co. v. Bigelow

Co. (C. C.) 100 Fed. 467, .cvvvrunnnns 848
American Pneumatlc Tool Co. v. Philadel-
phia Pneumatic Tool Co. (C. C.) 123 Ied.

891
American Salt Co. v. Heidenheimer, 80
Teér 344, 15 S. 'W. 1038, 26 Am. St. Rep.

Page

194 Anglo-American Land Mortgage & Agency

Co. 8?) Lombard, 132 Fed. 721, 68 C.

................................ 826

Ann & Mary, The, 2 Wm. Rob. 189...... 478
Ansley, In re (D. C.) 18 Am. Bankr. Rep.

457, 153 Fed. 083, . . i, 925

Anthony Co. v. Gennert, 108 Fed. 396, 47
C. C. A. 426

C) 144 Fed. 115. ... i ienviiiinncannn
Arbuckle v. Klrkpatrlck 98 Tenn. 221 39
S. W. 3, 36 L. R. 285, 60 Am. St.
Rep Y S 165

Argonaut The (D. C.) 61 Fed. 517....... 967
Arispe Mercantile Co. v. Capitol Ins. Co,

133 Iowa, 272, 110 N. W. 593, 9 L. R. A.

(N. S) 1084, ....cvviviimnnrenneanns 153
Armour Packing Co. v. U. 8., 209 U. 8.

56, 28 Sup. Ct. 428, 52 L. Ed —

70, 117 118
Armstrong v. Toler, 11 Wheat. 238,

Bd. 468, ..t ittt it i . 876
Arrott v. Standard Co (C Cg 113 Fed. 389 845
Arthur v. Fox, 2 Sup. Ct.

371, 27 L. Ed 5 ................... 1007
Asbury Park, The (D. C.) 138 Fed. 617,

925, 142 Fed. 1037, 71 C. C. A. 684,

144 Fed. 593, cuvneronevesoassoncnsnen G5

Assurance Co. v. Building Ass’n, 183 U.

308 325, 364, 22 Sup. Ct. 133, 46 L. Ed
918 L . 645, 835, 836
Atchison, T. & S. F. R. Co. v. Lmdley, 43
Kan. 714, 22 Pac. 703 6 L. R. A. 646,
16 Am. St. Rep. B15. .. .cvv vt iinirans 108
Atlas Reduction Co. v. New Zealand Ins.
Co., 138 Fed. 497, 71 C. C. A. 21,9 L. R.
A (N.S) 433, cviiiinsiiinnaenssnns 835
Attorney General v. Herrick, 190 Mass.
807, T6 N. E. 1045. ......co.oiinvieen 6

Attorney General v. Revere Copper Co.,
152 Mass. 444, 25 N. E. 605, 9 L. R. A,

............................. 719, 7231 510 ....ieiiiiiiiiiiiiiiea e 6
Amerlcan Surety Co. v. Tawrenceville Ce- Auchenarden, The (D. C.) 100 Ted. 895... 966
ment Co. (C. C.) 110 Fed. 717..... 175, 178 | Aureole, The, 113 Fed. 224, 232, 51 C. C.
Amemcan Surety Co. v. Pauly, 170 U. S. - s - 5 P R 760
133, 18 Sup. Ct. 552, 42 L. Ed. 977..... 836
American Waltham Watch Co. v. United Babbitt v. Finn, 101 U. 8. 7-14, 25 L. Ed.
States Watch Co., 173 Mass. 85, 87, 53 820 vvevrineen it e 350 351
E. 141, 43 L. R. . 826, 73 Am. St. Bache v. Schauble, 1534 Fed. 859..
Re 203, it 2, 989 | Bahuaud v. Bize (C. C.) 100 Fed. 485 126
Amerlcan Washboard Co. v. Mig. Co., 43 Bain, Ex parte, 121 U. 8. 1, 9, 7 Sup. Ct.
C. C. A. 233, 103 Fed. 281, 50 L. R. 781, 786, 30 L. Ed. 849........... 24, 327
(200 T N © 979 Baldi v. \Ietropohtan Ins. Co., 18 Pa.
Andrews v. Morse, 12 Conn. 444, 31 Am. Super. Ct. 599. .. .. vviverineinsnn.. 563
DeC. D2 e is et eeasvasenesnenasasas S | Ballanetyne v. Smith, 205 U. 8. 289, 27
Andrus v. St. Louis Smelting Co., 130 U Sup. Ct. 528, 51 L. Ed. 803........... 668
S. 643. 647 9 Sup. Ct. 645, 646 32 L Ballin v. Lebr (C. C.) 24 Fed. 193..... .. 89

Ed. 1054.
163 F.

tessensevssssssevss e



Xiv 163 FEDERAL REPORTER.
Page Page
Ball v. U. 8., 163 U. 8. 662, 16 Sup. Ct. Blackburn Bldg. Soe. v. Cunliffe Brooks
1192, 41 L. Ed. 300. ..........oon.... 12| Co., L. R. 22, Ch. Div. 61; L. R. 9 App.
Baltimore & O R. R.v. Baldwin, 144 Fed. Cas. 857. .. vevevennnnnnn 219, 220, 2"1, 223
53, 76 C. C. A. 211...........ccuunnn. 25 | Blair, In re (D. C.) 108 Fed. 529......... 128
Blindell v. Hagan (C. C.) 54 Fed. 40...... 51

Bax(l)lév Owens, 2 Pet. 527, 539, 7 L. Ed.
Bank v. Padgett, 69 Ga. 164.
Bank v. Stone, 38 Mich. 779..
Bank of Kentucky v. Adams Exp Co
U. S. 174-181, 23 L. Ed. 872..
Bank of Overton v. 'l‘hompson, 118 Fed
798,56 C. C. A, 564, ....oivennnnn.. 836
Barbed ‘Wire Patent ’l‘he, 143 U. S. 275,
12 Sup. Ct. 450, 36 L. L161. ... ... .. 9
Bardes v. Bank, 178 U S 524, 20 Sup.
Ct. 1000, 44 L.Bd 1175, .ovnneennnrs
Barker v. BaGt7e§ 13 Plck (\Iass) 255, 23

Blossom v. Railroad Co., 1 Wall. 655, 17 L.

Ed. 678. .. .iiteeeeeiiineeeninnneneas 349
Bodek, In re (C. C.) 63 Fed. 814.......... 6352
Boesch v. Graff, 133 U. S. 697, 10 Sup. Ct.

378, 33 L. ol £ S 35
Boileau v. Rut]m 2 Exch. 665.......... 32
Bolman v. Overall, 80 Ala. 451, 2 South.

624, 60 Am. ReD. 107.... .0 eneeorrn. 205
Boom Co v. Patterson, 98 U. 8. 403, 25

L. 206 ........................... 199.

Am, Dec. 678, .. ciiviiiienennnnnnn 7 Boston & A. R. Co., Matter of, 53 N. Y.
Barnes v. Ryder, Fed. Cas. No. 1,020..... b5 3 I Y £ S
Barnes v. Steamship Co., Fed. Cas. No. Boughton v. Flint, 74 N. Y. 476

K12 3 B0w1e v. Hall, 69 Md. 434, 16 Atl. 64, 1
Bamstable, The, 181 U. 8. 467, 21 Sup. L. R. A. 546 9 Am. St. Re 433....... 511

Ct. 684, 9. i 407 | Boyd, Ex parte, 105 U. 8. 647 26 L. Ed.
Baron Innerdale, T'he (D. C.) 93 Fed. 492 423 1200 ... ... 402, 403
Barrett v. Oregon R. & Nav. Co. (D. C) Boyd v. Glucklich, 8 Am. Bankr. Rep 393,

22 Fed. 452, .ot unt it ineniernenannnen 659 | 408, 116 Fed. 131, 138, 53 C. C. A. 451
Barrows v. \IcDermott T3 Me. 441....... 7 02 103, 617
Barrow S. S. Co. v. Kane, 170 U. 8. 100, Bovd v. Schneider, 131 Fed. 223, 65 C. C.

112, 18 Sup. Ct. 526, 42 L. Ed. 964..... 87 b2 1 1020
Bates, In re (D. C.) 27 Fed. G04......... 902 Bovd v U. 8, 116 U. 8. 616 630—631 6
Bates v. Preble, 151 U, S. 149, 160, 14 Sup. Sup. Ct. 524 532, 29 L. Ed. 746........

Ct. 277,38 L. BEd. 106. ................ 340 341, 343, 375
Bath Co. v. Amy, 13 Wall. 249, 20 L. Ed. Bradford Belting Co. v. Klsmger-Ison Co.,

%21 7, 751 113 Fed. 811, 51 C. C. A. 483.......... 537
Battle v. Finlay (C. C.) 45 Fed. 796..... 988 | Bradshaw v. Thomas, 7 Yerg 497........ 166
Bausman’s Appeal, 90 Pa. 180........... 394 | Bram v. U. 8., 168 U. 8. 543, 18 Sup. Ct.
Beall v. New Mex1co 16 Wall. 335, 21 L. 183, 42 L. B 568 e vnsrreaeinannans 339

Bd, 202, ...t i iiininenns 346, 347 Branmgan v. Union Gold Mining Co. (C.
Bearns, In re, Fed. Cas. No. 1,190...... 388 C)O93 Fed. 164..........civveinnennnn 124
Beauchine v. McKinnon, 55 Minn. 318, 56 Bray v. Cobb (D. C.) 100 Fed. 270........ 788

N. W. 1065, 43 Am, St. Rep. 506........ 808 | Brennan v. Dry Goods Co., 46 C. C. A.
Beck v. Donohue, 27 Misc. Rep. 230, 57 N. 532, 108 Fed. 624, 99 Fed. 971........ 979

Y.Supp. 741, T42.......c. it 877 Brewer v. Penn Mut, Life Ins. Co., 94 Fed.
Beckwith v. Umon Bank 3 Sandf, (N. Y.) 347,36 C. C. A.289..........cvnn... 27

604, affirmed 9 N. Y. 211............. 887 Brewery Co. v. Powell (1897) App. Cas.
Beers v. Simpson, 2L ( S)K.B. 212 407| T10, T16. cee v irniinnnevrinncennennns 989
Belfast, The, 7 Wall, 620, 644, 645, 19 L. B'ndge & Iron Co.,, In re (D. C.) 13 Am.

B 266. .. cccnenennnanrin. 475, 477, 590| Bankr. Rep. 309, 133 Fed. 568......... 585
Bell v. Offutt (not reported) .......... 8, 9, 16 | Brinsmead v. Brinsmead, 13 Times, L. R.
Bennett v. McKinley, 13 C. C. A. 25, 65 " | B eI 412

Fed. 505, .. innn i iriiinerneennnnn 979 | Bristow v. Cormican, 3 App. Cas. 641.... 4
Benson v. Henkel, 198 U. 8. 1, 25 Sup. Bronson v. Schulten, 104 U. 8. 410, 26 L.

Ct. 569, 40 L. Bd. 919.. ... ... .vu ... 910 Bd. T97..ceviiriiriiineatenttonnennns 213
Benson v. U. S, 146 U. S. 335, 13 Sup. Brooks v. Norris, 11 How. 204, 13 L. Ed.

Ct. 60,36 L.Ed. 991.................. (517~ S P U 1010, 10]1
Bertenshaw, In re (C. C. A.) 157 Fed. 363, Broom, In re (D. C.) 123 Fed. 639...... 392

19 Am. Bankr. Rep. L P 141 | Brothers Apa, The (D. C.) 34 Fed. 352.... 477
Bertram v Cook, 44 Mich. 396, 6 N. W. Brown v. Guarantee Trust Co., 128 U. S. )

868; 86 Mich. 356 49 N. W.42........ 211 403, 9 Sup. Ct. 127, 32 L. Ed. 468..... 899
Bessette v. W. B. Conkey Co., 194 U. Brown v. Insurance Co., 119 Fed. 148, 55

324, 326, 24 Sup. Ct. 665, 48 L. Ed. 997 C.C. A B34, .ot ittt iiisianennnn.s 351

1| Brown v. Keene, 18 Pet. 115, 8 L. Ed. 885 661

Bickmore, etc., Co. v. Mfg. Co., 67 C. C
A. 439, 134 Fed. 833 ................. 979
Bierce v. Hutchings, 20:) U. S. 340, 27
Sup. Ct. 524, 51 L. Ed. 828............ 9
Birdsell v. Hagerston Co, 1 Hughes, 59,
63, Fed. Cas. No. 1,436................
Bissell Carpet Sweeper Co. v. Goshen
Sweeper Co., 72 Fed. 545, 19 C. C. A. 25

185
684

Brown v. Piano Co., 134 Fed. 735, 67 C.

C. A B39, .. e 526
Brown v. Reno, ete.,, Co. (C. C.) 35 Fed.
2224t R 32

Brown v. Walker (C. C) 70 Fed. 48
161 U. S. 591, 16 Sup. Ct. 644, 40 L.
Ed. 819 342, 906



CASES CITED. Xv
. Page Page
Brown Chemical Co. v. Meyer (C C) 31 Carskadon v. Torreyson, 17 W. Va. 43. 878
Fed. 433, 453; 139 U. S. 540, 11 Sup. Carson v. Dunham, 121 U S. 421, 427, 7
Ct. 625, 35 L. Ed. 247. .979, 982 986 992 Sup. Ct. 1030, 30 L. B4. 992. .......... 85
Brgwne v. Strode, 5 Cranch 303 3L E o8 Carvgr,Gég re (C C) 103" Fed. 624; 142 4T
................................. Fe T
Brumbaugh, In re (D. C.) 12 Am. Bankr. Cass Co. v. ‘\Iercantlle Town Mut. Ins. Co.,
Rep. 204, 1 ed, 971. ... ..cvnenennn 925] 188 Mo. 1, 86 S. 237, i 826
Buhbl v. Ball, 41 Hun (N. Y.) 61......... 402 Catlett v. Brodxe, 9 Wheat 553, 6 L. Ed.
Burck v. Taylor (C. C) 39 581..... 88| 158 ... e e 350
Burdett v. Estey (C. C.) 19 Blatchf 1, 1, Causse Mfg. Co. v. U. 8., 151 Fed. 4, 80 C.
B3 Fed. 563.1 ....... 107US 203 34 857 R VR U i T T T R N T 65
urgess v. Seligman, Ca a h v. Buehler, 120 Pa. 441, 14 Atl
gess T SUgTam 07, Uy 8,20, 38, 34, | Oggapaven v Buchler, 120 Pa. 441, 14 At 476
Burke V Cassin, 40 Cal. 467, 13 Am. Rep. Centaur Co. v. Heinsfurter, 8¢ Fed. 935,
204 it e 979| 956,28 C. C. A.581.......... [ , 991
Burke & Co,, In re (D. C) 15 Am. Bankr. Central Bank v. Walker, 66 N. Y. 424, 724
Rep. 495, 140 Fed. 971................ 88 Central Transp. Co. V' Pullman’s Palace
Burkholder's Appeal, 94 Pa. 524......... 94| ~Car Co., 139 U. S. 24, 48, 60, 11 Sup.
Burkle v. Circuit Judge, 42 Mich. 313, 4 Ct. 47885 L. Ed. 55. 4, 48, 60,
urkle v. C 20 78, BB e anreanenines 220
Buraett v. Phalon, 9 Bosw, (V. 1 183 7. 07| C985°14 Sup. Gy 286 S 1 . 08. 0.0 41
BuF!;%haxln v. Railway, 30 C. C. A. 594, 87 838 Centra] Trust Co. v. Richmond, N. L. &
B 8 ekiey (O Gy 55 Fed 833 | BaRuy, (o 8 ded 90,15°C. 0. A
Burt v. Swmith, 203 U, 8. 129, 134, 27 Sup. Cerro Gordo, The (D. C.) 54 Fed..391..... 477
Ct. 37, 51 L Ed 121.......... 0 . ... 182 Chamberlain v. Chaudfer Fed. : Cas“i\fo'
Busky va}lloic)td 202 U.'S. 477,36 Sup. Gt | 73, ' 378
JOm g, o S map M 358 | WBBTD tov i
gus}l v. Plxlllps, 3 Vgend (1\Y 3 )“3128. ‘g 938 C%:ébeéég) V. Godfrey, 36 Vt. 330, 54 Am. 807
utler . Attorsey General, 195 Mass' 79, | chancellor v, Niles, Ada's, 78 Tii, 787" 350
gz) ?3 780 B. 688, 689, 8 L. R. 4. (N. é Ch%gman v. Lumber & Salt Co., 20 Mich. 209
Botler v. Shaw '(C ) 21 Ted. 391, T35 QB | WSO8 rrerenen
Butler Bros. Shoe Co. v. U. S. Rubber Co, Clgtppg&v (}JLSFJGO g S. 499, 16 Sup. 196
156 ea d, 5 B O G & BT oo o 452 | cyrieen to Grand Jury, Fed. Cas. o,
Buttfield v. Stranahan, 192 U. S. 470, 24 1‘§r§§5 S saeCegr o Mas 395
Sup. Ct. 349, 48 L. Ed. 525. .. ..147, 148, 151| o L P R T it 1
Buzby v. Dg.‘f's 2,8.0 C.C. A. 163, 165, 166, Chgiga}lgay& fll:zm Co. Petltu.n;éx:nl'ig u. 0
150 Fed. 75, 17, 278, i 989 S. 544 9 Sup Ct. 1’50 32 L. Dd 508... 197
Cady v. Schultz, 19 R. I. 193, 32 Atl. 915, Chatﬁeldov O’'Dwyer, 101 Fed. 797, 42 C _
29 L. R. A 524, 61 Am St. Rep. 763... 989 C. A 80, ... i i 156, 358
Caba v. U.' S 152 U. 211, 14 Sup Ct. Chattanooga Koundry v. Atlanta, 203 U
513, 88 L. B, 415, .. .0vvrssveerennes 150| 5,890, 3%, 27 Sup. Ot 63, 51 L. Bd 712
Cghn v. Gottschalk (Com. PL) 2 N. Y- oo | osnpenics Sios Go: v. Seldacr, 163" ied
G%gav Hockensmith Co. (C. C.) 157 Fed. 00 CI??:B; 'gsg %% 261........ oG hlcago 166 499
--------------------------------- 4 1 g ’ * o ’
California Bank v. Kennedy, 167 U. S. 226, 17 S“P bt 581 41 L. _
362, 363, 368, 17 Sup. Ct. 831, 42 L. Ed. 979 ................................. | 195
108 . iriiieierieeeeaaaanaaes 20, 82:) 826 | Chicago Life Ins. Co. v. Auditor of Public
Campbell v. Ernest, 64 Hun, 188, 19 N. Accounts, 101 T1l. 82, 88.............. 47
SUDD. 123 teittenrnnrnnsecantonnanens . 933 | Chicago Life Ins. Co. v. Needles, 113 U. S.
Campbell Printing-Press Mfg. Co. v. Du- 574, 579, 5 Sup. Ct. 681, 28 L. Ed. 1084 47
plex Prmgtuig -Press Co., 101 Fed. 282, 41 06 Clﬁcagé) 11;1711%” 1511;? 2Iﬂd62t8011\1tyEA558 n2 E
.......................... 1 un ol 75, D
Canal Co v. Clark, 13 Wall. 311, 323, 201’5 9 Cl? A. 5§‘.€P ..... &R COM 47
.......................... 79, 986 1cago, v. Myers,
Capltal Tractlon Co. v. Hof, 174 U. S. 1, 80 Ked 20 C.C. A 486........... 109
19 Sup. Ct. 580, 43 L. Id. 878........ 197 | Chicago, etc "Co. v. Tompkms, 176 U. S.
Car Float No. 16, The, 61 Fed. 364, 9 167, 178, 20 Sup. Ct. 336, 44 L. Ed. 417 142
C. C A B2l eiieeeinieeann,., 635, 636 Chlcago ete., Co. v. Voelker, 65 C. C. A.
Carib Prince, The, 170 U S. 655, 658, 18 226, 129 Fed. 522, 70 L. R. A. 264 ..... 521
Sup. Ct. 753, 42 L. Bd. 1181........... 367 | Chicago, etc., Co v. Winnett (C. C. A)
Carlotta, The, 9 Ben. 1, Fed. Cas. No. 162 Fed. 242, 249......0000eveinn oy 144

P 3 . T T N

654
Carnes v. Crandall, 4 Towa, 151; 10 Iowa,

.........................

Chicago & A R. Co. v. Union Rolling Mnll
109 U. 8. 702 3 Sup. Ct. 594,

S T o N 113

Chipps v. Hartnoll, 4 B. & S. 414




xvi

Page
Choctaw, O. & G. R. Co. v. McDade, 191 U.
S. 67, 24 Sup. Ct. 25, 48 L. Ed. 96
481, 484, 485
Chow Chok, Ex parte (C. C.) 161 Fed 627 1021
Christensen Engineering Co., M. tter of,
194 U. S. 458, 459, 24 Sup. Cu 729, 48
L. Ed. 1072 19
Christensen Eng. Co. v. Westluohouse Co.,
135 Fed. 774, 68 C. C. 476 53
C%‘ﬁ;‘:h v. anﬁth 9 Pa. 117 49 Am. Dec.
Cincinnati, H. & D. R. Co. v. Cole, 29 Ohio
St. 126, 23 Am. Rep. 729. ......0cven.. 17
Cincinnati Safe & Lock Co. v. Grand Rap-

163 FEDERAL REPORTER.

Page
Commercial Bank of Albany v. Hughes, 17
Wend. (N. Y.) 100
Commonwealth v. Alger, 7 Cush. (Mass)

Atl 600 ............................. 325

Common“ealth v. Vincent, 108 Mass. 441 11

Commonwealth ex rel. Wolfe v. Butler, 99
Pa. 535 ..ttt e 1

Computing Scale Co. v. Keystone Co. (C.

ids Deposit Co., 146 U. 8. 54, 13 Sup. C) 88 Fed. 788, 101 Fed. 837, 42 C. C.

Ct. 13,36 L. Bd. 885............. 1010, 1011 £ 5
City of Deering v. Moore, 86 Me. 181, 29 Computmg Scale Co. v. Moore (C. C.) 139

Atl. 988, 41 Am. St. Rep. 534......... 809 | Fed. 197........c.iiiiiiiiiiiiinennn,
City of Detroit v. Detroit City Ry. (C. Cqmputmg Scale Co. v. Standard Comput-

C)B4PFed. 1.....00ueieeeunrnnaranns 661 ing Scale Co., 55 C. C. A. 459, 118 Fed. _
City of Lincoln, The (D. C.) 25 Fed. 836 LS LT 7 7
City of Newton v. Levis, 79 Fed. 715 Comstock, In re, Fed. Cas. No. 3,078..... 876

CoCuA 161 rsiiarenaereaenes, 575 | Conboy v. First Nat. Bank, 203 U. S, 141,
City of Norwalk, The (D. C) 55 Fed. 98; 27 Sup. Ct. 50, 51 L. Bd. 128.........] 1010

Gl Fed. 364, 9 C. C. A. 521............ g | Concord First Nat. Bank v. Hawkms 174
City of Panama, The, 101 U S. 462, 25 U. 8. 364, 19 Sup. Ct. 739, 43 L.

) o 11 R 1007 it i et ine et 826

Cl’msen Tn r.e, 140 U S. 205, 11 Sup. Ct.
735, 35 L. Ed.

9 Concord Mfg. Co. v. Robertson, 66 N.

25 Atl. 718, 1S L. R. A. 679...7, 8, 11 12 15
Congress & Empire Spring Co \A ngh
Rock Congresssgprmg Co., 45 N. Y. 291,

Clark v. Sid 149 U S. 682, 12 8§ s 6 Am. Rep 088
ark v. Sidwa a . T 72
Ct. 827, 85 Ly Ed. 1157, ......... p 875 | Connecticut Fire Ins. Co. v. Buchanan, 141
Clarkson v. Stevens, 106 U 8. 805, 1 Sup. Fed. 877, 73 C. C. A. 111, 4 L. R. A. (N.

Ct. 200, 27 L. Bd, 139......... . ..... 176 8) T88. . i 5
Clatsop Chief, The (D. C.) 8 Fed. 163. ... 35 | Consolidated Co. v. Finley Co. (C. C.) 116
Clement v. Burns, 43 N. H. 609, 621. 9| Fed. 629....... ... i, 538
Cleveland Foundry Co. v. Silver, 134 Fed. Consolidated Gas. Co. v."New York (C. C)

591, 68 C. Co A 8Tevrnernunnnvnnns 941 | 157 Fed. 849, 879..................... 571
Cleveland Terminal R. R. v. Steamship CODStI‘uCthD Co v. Winston, 208 Pa. 469,

Co., 208 U. S. 316, 28 Sup. Ct. 414, 52 L. 57T AtL 955. ...t en, 623

5t A 7 Continental Co v. Pendergast (C. C) 126
Coal Co. v. Blatchford, 11 Wall. 172, 20 L. Fed. 381 .. ..ot iiiiiiiiiiiiinnnens 538

O R £ 98 | Continental -Paper Bag Co. v. Eastern Pa-
Coal Co. v. Estievenard, 53 Ohio St. 43, 57, per Bag C° 210 U. 8. 405, 28 Sup. Ct.

A0 N. B 725, T28 ' eeeinrenanennnnnns 111] 748, 52 L. Bd —. .o 954
Coal Co, v. Maxwell, 22 Fed. 197........ 724 C%g,k Voé?lrcmt Judge, 70 Mich. 94, 37 N. 208
Cobb v. Dunlevie (W Va.) 60 S. E. 384. 5031 W. 906 ...... ... i,
Coburn v. Schroeder (C. C.) 19 Blatchf. Cooper v. Cleghorn, 50 Wis. 113, 6 N,

877, 8 Fed. 519. . . cuve . veeeennnn. 8571 491 .. iiee e ;701
Cochran v. Montgomery Co., 199 U. S. 260, COPk etc., R. Co., In re, L. R. 4 Ch. ADD

26 Sup. Ct. 58, 50 L. Bd. 182.......... 85| Cas. 748, 760......... ... ........ , 222
Coddington, In re (D. 0) 11 Am. Bankr. Cornely v. \Iarckwald 131 U. 8. 109 9

Rep. 122, 126 Fed. 891................ 925| Sup, Ct. 744, 33 L. Bd. 117............ 35
Coder v. Arts, 152 Fed. 943, 82 C. C. A. Corsair, The, 145 U. S. 835, 12 Sup. Ct.

£ 3 O 420| 949,86 L. EA. 727 ................... 634
Cody v. Clelam, 1 Pa. Co. Ct. 8...... 439 | Cottle v. \Ianne Bank, 166 N. Y. 53, 58,
Coffin v. U, §., 156 U. S. 432, 438 460, 15 59 N. 1 P 890

Sup. Ct. 394 39 L. Ed. 481............ 22 | Cotton Co In re (D. C) 14 Am. Bankr.
Cohen v. U. 8. (C. C. A,) 157 Fed. 651, 604 812 | Rep. 194,134 Fed. 477... ... ..., 517
Cole v. Core, 121 App. Div. 632, 106 N. Y Cotton-Tie "Co. v. Simmons, 106 U. S. 89, 1

Supp. 306 . i.iii e, T 402| Sup. Ct. 52, 2T L. Bd. 79......c0.u.... 306
Coles v. Withers, 33 Grat. (Va) 186, 195, Counselman v. Hitcheock, 142 U. S. 574,

196 & v eee it e i e re e anaan 29 | 12 Sup. Ct. 195, 35 L, Bd. 1110........ 906
Collectorv Beggs, 84 U. 8. 189, 21 L. Ed. Cowell v, City Water-Supply Co. (C. C.)

(3227 S 5061 96 Fed. 769, . ... 0vtiiininsenenninanas
College Corner v. Moss, 77 Ind. 139...... 938 | Cowell v. Slmpson, 16 Vesey, 275........ 397
Columbia R. Co. v. Hawthorne 144 U, S. Crain v, S., 162 U. 8. 625, 16 Sup. Ct.

202, 207, 208, 12 Sup. Ct. 591, 36 L. Ed. 952, 40 L Ed 1097, .. 00ereernannnens 328

05 2 aereornsnosnsnosescenenasnrasnss 814 Cram, In re, Fed, Cas, No. 3,343........ 362



CASES CITED.

Page

Crane Co. v. Guanica Centrale (C. C.) 132
Fed. 713

C) 83 Fed. 849.............. ...

Credit Co. v Arkansas etc Ry Co., 128
US2oSQSupét 07, 32 L. Ed.

8 .................... 1010, 1011

438. .. .......

Crxssman v. McDut’E 114 Iowa, 83, 86 N.
W 80, e 399

Crittendon, Ex parte, Fed, Cas No. 3,393a 325
Croft v. Day, 7 Beav, 84, 89,90.......... 989
CIE'%nw%Il v. Sac Co., 94 U. 8. 351, 24 L.

DS
Pt

.............................. 919

Cross v. De VaIle, 1 Wall, 1, 17 L. Ed. 515 456
Crowley v. S, 194 U. S 461, 24 Sup.

Ct. 731, 48L Fd. 1075, . .0 i, 323

Crt())wn of Castile, The (D. C.) 148 Fed.

Cummms v. Beavers, 103 Va. 230,48 8. BE.
891, 106 Am. St. 881
Cunliffe Brooks Co. v Blackburn & Dist.
Benefit Society, L. R. 9 App. Cas. 857.
219, 221
Curtis v. Sutter, 15 Cal. 259..... creneens
Cyprus, The (C. C.) 20 Fed. 144.....,.... 869

Dadirrian v. Yacubmn 39 C. C. A. 321, 98

Fed. 872. ...ttt
Dailey v. New York (D. C.) 119 Fed. 100.3
Dalton v. U. 8., 154 Fed. 461, 83 C. C.

978
408

23 S P 22
Daniel Drew, The, 13 FEiatchf. 523, Fed.

Cas. No. 8,065, ..o evitiiiinnnnn., 865
Dann, In re (D. C.) 129 Fed. 495, 497. 843

Dartmouth College v. Woodward, 4 Wheat.

518, 4 L. Ed. 629.................... 716
Dauchy, In re, 11 Am. Bankr. Rep. 511,

130 Fed. 532, 65 C. C. A. 78.......... 902
Davidson v. Mexican Nat. R. Co., 157 U.

S 201 208 15 Sup. Ct. 563, 39 L. Ed. 88
Davxdsson v. Hill, 2 K. B. (1901) 606. . 125
Davies v. Miller, 130 U. 8. 284, 9 Sup. Ct

560, 32 L. Id. 932, ... e 1011
Davis v. Garrett (C. C.) 152 Fed. ")3... . 958
Davis v. Patrick, 57 Fed. 909, 6 C. C.

632 i e 330 351
Davis v. Perry, 120 Fed. 941, 57 C. C.

1272 3 S | 526
Davis v. Sclmmtz, 155 U. 8. 631, 638, 15

Sup 237, 39 L. Ed. 28 ....... 157, 158
Davis v. Settle, 43 W. Va. 18, E.
355 000

Dawson v. Chippewa Circuit Judge, 127
Mich, 328, 86 N. W. 801.......... 208,
Day v. Worcester R. R. Co., 151 Mass. 302,

211

22 N. B. 84.......0.ieenininnn.. 337
Debs, In re, 158 U 64 596, 15 Sup. Ct.
OO, 39 L. Ed. 1092............... 184

Dececo Co. v, George F Gilchrist Co., 125

Fed. 293, 298, 299, 60 C. C. A. 207....

Deering v. Winona FHarvester Works, 153

U. 8. 286G, 15 Sup. Ct. 118, 39 L. Ed. 153
163 F.—D

526
952

xvii
Page

890
125

De Lavallette v. Wendt, 75 N. Y. 579, 31
Am. Rep, 494........................
Deni v. Pennsylvania R. R., 181 Pa. 523,
37 Atl 558, 59 Am. St. Rep 676.. 124,
Deslions v. La*Compa"me Génémle Trans-
atlanthue Z8 Sup. Ct. 664, 210 U. S.
95, 52 L. Ed ................ 374,
. v. Towa Homestead
U S ")5" 557, 559, 8 Sup. Ct.

217 31 L.

202 .. ...
Detroit Southern . Co. v. Lambert, 150

Fed. 553, 80 C. C 387
In re (D. C) ‘4 Am. Bankr. Rep.

60, 100 Fed, 6‘33 .................. 104, 617
Development Co. Silva, 123 U. S. 247,

8 Sup. Ct. 881, 31 L. Ed, 678.......... 897
Dewey v. Goodenough 56 Barb. (N. Y.) 58 209
chkerson v. 'l‘lnlmg, 84 Fed. 192, 28 C. C.

139 306

779

214
111

................................ | 840
Dlmlck v. Metropolitan Life Ins. Co 69 N.
J. Law, 384, 55 Atl. 291,62 L. R. A
MG T 565
District Attorney of U. 8., In re, Fed. Cas.
No. 3925 ... ... ... ..., 325
Ditty v. Dommlon Bank, 75 Fed. 769, 22
C.C A 376, i 221
Dodge Statlonerv Co. v. Dodge, 145 Cal.
380 “8Pac. 819...................... 412
Doggett A*a'r, v. Illinois Central R. Co.,
34 Jowa, 284.......... .. i, 110
Dolbeer v. Suncook Waterworks Co., 72 \I
H. 562, 563, 564, 58 Atl. 504 15
Donovan' v. Dixieland Amusement Co. (C
CH152 Fed. 661. .. ..ouuennnnnnnan... 85
Douglas Co v. Bardon, 79 Wis. 641, 48
NoW.969. ... oieeii i, 809
Douglass In re (D. C.) 11 Fed. 403. . . 902
Dowd, In re (D. C) 90 Fed. 7T18........ 647
Dowell v. Applegate, 152 U. 8. 827, 337, 14
Sup. Ct. 611, 38 L. Bd. 463............ 214
Dow v. Memplus R. Co., 124 U. 8. 652,
4, 8 Sup. Ct. 673, 31 L. Bd. 565...... 393
Dlaper v. Wattles (C C.) 81 Bed 374, 857
Dressel v. Lumber Co. (D. C.) 5 Am. Bankr.
Rep. 744, 107 Fed. 255................ 584
Drew, The (D. C.) 22 Fed. 832.......... 865
Dry Goods Co., In re, 13 Am. Bankr. Rep.
266, 133 Fed, 100........ ... 617
Duchess of Kingston’s Case, 2 Smith’s
Leadm,, Cases, 573. .. ccvvi ... 476
Dudley E. Jones Co. v. Munger Improved
Cotton Machine Mfg. Co., 50 Fed. 783,
1C. C A 668, ... .o i, 684
Dulfy, In re (D. C.) 9 Am. Bankr. Rep.
358, 118 Fed. 926G, ................... 925
D}ﬁlcan v. Associated Press (C. C.) 81 Fed.
Dunlop v Mercer, 156 Fed. 545, 86 C. C.
A 480 o, 945, 1021
Duplex 1{‘1d1at01 Co., Matter of (D, C.) 15
Am. Bankr. Rep. 324, 142 Fed. 906...... 584

Dupree v. Leggette (D C.) 140 Fed. 776..1021
Dggesv Hoover, 20 How. 63, 82, 15 L. Ed.
£ J

Eagle Mfg. Co. v. Moline Plow Co. (C. C
50 Fed. 195, 57 Fed. 992, 6 C. C. A. 673 918



i

xviii
Page
Earn Line S. 8. Co. v. Ennis (D. 0) 157
Fed. 941 . ... civiiiiaiviannennnss 869
Edmonson v, Bloomshire, 74 U. S. 306, 19
L. Ed. 9L, uieieisinaneeneanaansans 1011

Eggert, In re, 102 Fed. 735,43 C. C. A. 1,
4 Am. Bankr. Rep. 449. .. .. .vvuvenrnns
Eilenbecker v, Plymouth Co, 134 U.
31, 38, 39, 10 Sup. Ct. 424, 33 L. Ed. 801
Elder Dempster Shipping Co v. Pouppirt,
125 Fed. 732, 60 C. C. A. 500, .........
Electro-Silicon Co. v. Hazard 29 Hun (N.
D T (1 S
Elgin Nat. Watch Co v. Ilhnms Watch
Case Co., 179 U . 665, 674, 21 Supggt

270, 45 L Ed. 365. ....00ccuivnnn , 991
Ellzabeth The (D C) 114 Fed. 757...... 81
Elizabeth’ v. Nicholson Pav. Co., 97 U. S.

126, 24 L. Bd. 1000........cocvavvese 55

EE?‘ffth & Helen, The, Fed. Cas.
EI]IS, In re, 143 Fed. 103, 74 C. C. A. 297
Ellis v, U. S 206 U S '246, 27 Sup. Ct.

600, 51 L. "Bd. 1047 ... .. e
Eg:;gson v. Hall, 38 U S. 409, 10 L. Ed.
Emerson v. Taylor, 9 Greenl. (Me.) 42, 23

Am. Dec. 531. ... cuiiiiriii e
Emil Kiewert & Co, v. Junean, 78 Fed.

708, 24 C. C. A 204, i
Emplre State Cattle Co. v. Atchison R.

Co., 210 U. 8. 1, 28 Sup. Ct. 607, 52 L.

) 07 P 111
Empire, ete.,, Min. Co. v. Hanley, 136 Fed.

99, 103, 1 104, 69 C. C. A. 87, 91 ,9-...... 350
Employers’ Llablhty Cases, 207 U. 8. 463,

501, 502, 28 Sup. Ct. 141 52 L. BEd...... 778
Ensmmger v. Powers, 108 U. s. 292, 2 Sup.

Ct 643, 2T L. Bd. 732, ......oonvnnnn 837
Emerpuse Mfg. Co. v. Landers, 131 Fed.

240, 65 C. O, A, BS8T. ..o 941, 942

Entick v. Carrington, 19 How. St. Tr. 1029
Dpsrlonggflhe, Fed. Cas. No. 4,506, 6 Ben.

378, 380, .. it 374
Erhardt v. Boaro, 113 U. 8. 537, § Sup.
Ct. 560, 28 L. Bd. 1118, ... ... 937

Erie R. Co Erie & W. Transp. Co., 204
U. 8. 220, 27 Sup. Ct. 246, 51 L. Bd, 450
Estes v. Gunter 122 U. 8. 4:)0 456, 7 Sup.

Ct, 1275, 30 L Ed. 1228.............. 157
Ei{l“ Co. v. Embry, 112 Fed. 882, 50 C. C. 478
.............................. T
Eunpldes The, 71 Fed. 728, 18 C. C. A. 99
226 i iieieteeesae s 592
Evans v. Baker, 5 Kan. App. 68, 47 Pac.
L33 T T L I 27
Evers v. Watson, 156 U. 8, 527, 533, 15
Sup. Ct 430, 30 L. Bd.520............ 214
Fagan, In re (D. C) 140 Fed. 758, 15 Am.
Bankr. Rep. 520. . 5. o ceiviine i eaneans 788
Fairbanks v. Jacobus, 14 Blatchf. 337, Fed.
Cas. N0, 4,608, . ..uvr e rrneascnssan. 930

Fairbanks v. Stickney, 123 Fed. 79, 59 C.
C. A, 200, . ittt i e 857

Falrbanks, Morse & Co. v. Stickney, 59 C.

C. 209, 123 Fed. 79

I‘alrfax v. New York Cent. & H. R. R. Co.
67T N. Y. 11, et iiiaiinannennss

Falrﬁeld v. Gallatin Co., 100 U. 8. 47, 25
L. 544

407
14

163 FEDERAL REPORTER.

Page

Fales' Adm’x. v. Chicago, M. & St. P. R.
Co. (C. C) 37 Fed. 678 s onaranenanees
Fargo G. & C. Co. v. Fargo G. & E. Co., 37
L. R. A 593, ..ttt it iiaannnns
Farmers’ Loan & Trust Co. v. Lake Street
Elevated R. Co., 177 U. 8. 51, 61, 20
Sup. Ct. 564, 44 ‘L. Bd. 667
Farquharison v. Seton, 5 Russ. 45, 62....
Farrar v. Churchill, 130U 8. 609, 612, 10
Sup. Ct. 771, 34 L. 246, ... veinenns 1011
Fay v. Ames, 44 Barb. (\Y Y)327........ 807

Fay v. l\oble T Cush. (Mass. 188 192 723
Fayolle v, Texas & P. R, 4 U, g

519, 8 Sup. Ct. 588, 31 L. Ed 533 .1010
Feital v. Mlddlesex R. Co., 109 Mass. 398

12 Am. Rep. 720, .. vviniivnnrcnnennes 107
Felty v. Steamshxp Co. (D. C.) 29 Fed. 332,

82 Fed. 112, .. vievere e iiennsannss 6
Fidelity Trust Co. v. Mobile R. Co. (C. C))

53 Fed. 852. .0 cuuvninnnroenrennncnnnns 540
Fidelity & Deposit Co. v. Montgomery

County, 199 U. 8. 260, 26 Sup. Ct. 58,

50 L. Bd. 182, .. .0 it ineanineaaann 85
Field v. Clark, 143 U. S. 649, 691, 12 Sup.

Ct. 495, 36 1. Ed 204, ........... 146, 147
Files v. Boston, ete., R. Co., 149 Mass. 204

21 N. E. 311, 14 Am. St. Rep. 411...... 109
First Nat, Bank v. Converse, 200 U. S. 425,

26 Sup. Ct. 306, 50 L. Ed. 537. 826
First Nat. Bapk v. Dean, 17 N. Y Supp.

375, 377, 60 N. Y. Super. Ct. 299...... 877
First Nat. Bank v, Merchants’ Bank (C.

C.) 37 Fed. 657, 2 L. R. A. 469........ 88
Fn'st Nat Bank v. Title & Trust Co., 198

. 280, 25 Sup. Ct. 693, 49 L. Ed.

10' ....................... 215, 353, 357
Fisher v. Life Ass'n, 163 Pa. 1, 41 Atl

Y GO R 564
Flour Mills Co. v. Eagle, 86 Fed. 608, 628,

30 C. C. A. 386, 406, 41 L. R. A. 162.... 989
Fong Yim, Ex parte (D C.) 134 Fed. 938, . 440
Forbush v. Cook, 2 Fish, Pat. Cas. 668

Fed. Cas. No. 4,931, . uurveenecnsnecs 262
Force v. Sawyer Co. (C. C.) 111 Fed. 902 538
Foreman v. Burleigh, 109 Fed. 313, 48 C. C.

N (- T 156
Ft. Scott, W. & W. Co. v. Sparks, 55

Kan. 288, 39 Pac. 103’) ................ 108
Foss v. Cob]er 105 Iowa, 728, 75 N. E.

53 I T U O T 399
Fourth Nat. Bank v. Francklyn, 120 U. S.

747, 7 Sup. Ct. 757, 30 L Ed. 825 609
Freeman v. Dawson, 110 U, S. 264 240

4 Sup. Ct. 94, 28 L. Bd1ai....... ..... 632
Freeman v. Howe, 24 How. 450, 16 L. Ed.

TAD ot tve st svte e ettt 396
Freeman v. U. S., 157 Fed. 195, 84 C. C. 507
Frost v. Cohn, 119 Fed. 505, 56 C. C. A.

................................. 293
Gage v. Herring, 107 U. S 640, 646, 2 Sup.

Ct. 819, 824, 27 L. 601...... 856, 857
Gaither v. Tolson, 84 Md 638 36 Atl. 449 511
Galveston, etc.,, Ry. v. Gonzales, 151 U. S.

496, 14 Sup, ‘ct.’401, 38 1. Ed. 248.. 85, 86
Gamblmg v. Read, \Ielgs 281....c0ienns 166
Gamewell v. Municipal Slgnal Co., 77 Fed. _

490, 23 C. C. A. 250. .. veeevaaananse.s 857



CASES
Page
Gannert v. Rupert, 127 Fed. 962, 62 C. C.

A, 894, i e et i 2, 43
Garcewnch In re, 115 Fed. 87, 53 C. C. Al 446
Garretson v. Clerk, 111 U. 8. 120, 4 Sup.

Ct. 291, 28 L. Ed, 871................ 53
Garrett v, T, H. Garrett & Co., 48 l‘ed 472,

477, 478, 24 C, C. A. 173,178, 179...... 989
Gartside Coal Co. v. Maxwell (C C) 22

ed. 107 ..t e i 722
Gavin v. Vance (C. C.) 33 Fed. 8¢........ 88
Gglpocke v. Dubuque, 1 Wall. 175, 17 L. Dd 14
General Rucker, The (D. C.) 35 Fed. 102 | 597
German Min, Co., In re, 4 De Gex M. &

L S e 222
Germanie, The, 196 U. S. 589, 25 Sup. Ct.

317, 49 L. Ed. 610. .. ..........ccvu.. 50
Gerstel In re (D. C.) 10 Am. Bankr. Rep.

411, 123 Fed 166................ 103, 617
Gessler v. Grieb, 80 Wis. 21, 48 N. W, 1098

27 Am. St. Rep. 20.......... 9990983
Gibble's Estate, In re, 134 Pa. 366, 19 At

25 1 S 395
Gibson v, Railroad Co., 122 Iowa, 565, 98

NoW. 474, i i i 399
Gilbert v. Burlington, ete., R. Co., 63 C.

C. A, 27, 128 Fed. 529 . oveeatennsis 520
Giles v. Perkms, 9 Bast, 37............ 887
Gillott v.” Esterbrook, 4§ N.'Y. 374, 378,

8 Am, Rep. §53...c0vcviieneniieenann 990
Gilman v. Hunnewell, 122 Mass 139.... 979
Gittleman v. Feltman 191 N. Y. 205, ‘83

N E 960, .. ittt iiiiiiannnns 589
Gladiolus, The (C. C.) 22 Fed. 454...... 965
Glascott v. Lang, 3 Myl. & C. 451, 455. 574
Glenn v. Liggett, 135 U. 8. 548, 10 Sup

Ct. 867, 34 L. Bd. 262 . overseniin.. 610
Glenochll, The [1896] Prob. 10........... 50
Globe-Wernicke Co. v. Brown (C. C.) 121

Fed. 185, 186. . ..o i iiiieiinnnnns 988
Gloucester TFerry Co. v. Penusylvania, 114

U. 8. 196-203, 5 Sup. Ct. 826, 29 L. Ed.

B 53 2D 710
Glucose Sugar Refining Co. v. Douglass

(C. C) 145 Fed. 949..........ccv.ou. 845
Golden Rod, The (D. C.) 145 Fed. 841... 407
Goldman v, Corn (Sup.) 97 N. Y. Supp

926 ...ttt ininnncencasinanns 938
GOOd]‘lCh w Clty of Chicago, 5 Wall, ab(x,

1ISL. Ed 511.... it inininennn, 479
Goodyear Co v Rubber Co., 128 U. S.

098 602, 604, 9 Sup. Ct. 166 168, 32 L.

35 978, ()19 980, 986

Gogggear Rubber Co., In re, 11 Off. Gaz.
Goodyezlé' Tire & Rubber Co, v. 'l'zixi)i)éi
'i‘xre Wheel Co., 116 Fed. 363, 53 C. 1 526

Gordon 'v'"i‘i{n'(i'\'h't"B:ihi;'éé'éhh'ti:inoo- 450
O
219

979

ga, 56 Fed. 790, 6 C. C. A. 125........
Goss v. Peters, 98 Mich. 112 57 N W. 28
Grafton & Belington R. R. Co v. Buckhan-

non & Northern R, R. Co., 56 W. Va.

458,49 S. B.532. . ...... ..., 733,
Grant v. National Bank, 97 U. 8. 80, 24

L. EBd 971, . .o i 419
Grant v. Pheenix Life Ins. Co., 121 U. S.

105, 117, 7 Sup. Ct. 841, 30 L. Ed. 905.. 393

égnt v. Strong, 18 Wall. 624, 21 L. Ed. 458

......... tetesicerressasvasesss 45

734

CITED. xix
Page
Graves v. Insurance Co., 2 Cranch, 419, 2

L. Ed 324, ... . 0 iiiieeiinnnannn, 9
Graybill v, Brugh 89 Va. 895, 17 S. E.

8088, 21 . A. 133, 37 Am. St. Rep.
Great Southern Hotel Co. v. Jones, 193 U.

S. 532, 24 Sup. Ct. 576, 48 L. Bd. 778.. 14
Green v. Bogue, 158 U. S. 478, .)OO 15

Sup. Ct. 975, 39 L. Ed 1061........... 452
Green v Compagnia Generale, 102 TFed.

650, LG A BSD..eie. 783
Green v \eal 6 Pet 291, 8 I.. Ed. 402.. 14
Greenberg, Inre(D.C.)S 'Am. Bankr. Rep

, 114 Fed. 772 773; 106 Fed. 496.
104, 616 617
Griffin Bros., In re (D C) 19 Am. Bankr,

Rep. 78, 154 F [ 9

Grlﬁlth v. Boom & Lumber Co 46 W. Va.
3 S. E. 125, 10 Cyec. 1312.........
Gr17ﬁ2‘1th v. Rife, 72 Tex. 185, 12 S W. 168, 77
................................. 77
Grimley’s Case, 137 U. 8. 147, 11 Sup. Ct.

54,34 L. EA. 636............0000un.n. 698
Griswold v. Hazard 141 U. S. 260, 11 Sup.

Ct. 972,35 L.EA. 67S.......ccvvvrnn.. 1
Gross, Admr v. South Chicago City R.

Co., 73 Iil. App. 222 . i ieiiaaa, 109
Guggeuhelm Smeltmg Co., In re, 112 ¥ed.

17, 521, 50 C. C. 314,00 1010
Guiding Star, The C) 1 Fed. 347. 597
Guild v. Kldd 48 h 309, 12 N. W. 158 210
Gulf, Colomdo, etc, Co. v. Hefley, 158

U. S. 98 15 Sup. Ct. 802, 39 T.. KA. 010 749
Gulft, &'S. R, Co. v. Miami Steamshlp

Co 86Fed4993OCCA 156......
Gumbes v, Hicks, 116 App. Div. 120, 101

N. Y. Supp. T41....0cvieivninn..
Gunderson v. Swarthout 104 Wis. 186, 80

N. W. 465, 76 Am. St. Rep. 860....... 701
Hadden v. Dooley, T4 Fed. 429, 431, 20

C.C. A 494, . ... i i i 574
Hadje, The (C. C.) 50 Fed. 225........... 965
Hadji, The (D. C.) 16 Fed. 861.......... 796
Haggin v, Kelly, 136 Cal. 481, 69 Pac. 140 934
Hahn v. S., 100 Fed. 630, 40 C. C.

B2 i e e e e 1007
Hakev. Brown (C. C.) 37 Fed. 783, 7S5.. 857
Hale v. Henkel, 201 U. S. 43, 68, 26 Sup.

Ct. 370, 50 L. Ed. 652................ 32
Hall v. Coppell, 7 Wall. 542, 19 L. Ed.

P2 876
Hall v, Hall, 27 W.Va. 468, ............ 879
Hall Signal Co. v. Railway Signal Co., 153

Fed. 907, 82 C. C. A. 633.............
Hamberger v. Marcus, 157 ’a. 133, 27 Atl

0681, 37 Am. St. Rep. 719.............. 135
Hammonds v. Barclay, 2 East, 227-235.. 887
Hand v. Taylor, 4 Ind. 409............. 807
Hémifen v. Armitage (C. C.) 117 Fed. 845,
Hanly v. Watterson, 39 W. Va. 214, 19

S.E. 536, .t it 251
Harkness v. Russel] 118 U. S. 663, 7 Sup.

Ct. 51, 30 L. B4, 285................. 6
Harper, In re (D C) 105 Fed. 900, 5 Am

Bankr. Rep. 567.¢..0.0vv e, 770, 771
Harrington v, Vlctorla Graving Dock Co,

3 D. 540, . it e, K
Harrlsburg, The, 119 U, S. 199 7 Sup. Ct.

140, 30 L B 1+ T 634



XX 163 FEDERAL REPORTER.
Page Page
Hggis Drug Co. v. Stucky (C. C.) 46 Fed. 679 Hgsﬁiman v. Knox, 1 C. C. A, 533, 50 Fed.
................................. 7
Harris v. Hardy, 8 Hill, 393........... 1004 | Hohorst, In re, 100 U. 8. 6533, 14 Sup. Ct.
Hassam, In re (D. C.) 153 Fed 932, 18 221, 3T L. Ed. 1211, ... ...cvniiiinens 85

Am. Bankr. R. T45.. .00 00eeeennane 446 | Holden v. \[etropolltan Life Ins. Co., 11
Hatcher v. Hendrie, 133 Fed. 267, 68 C. App. Div. 426, 42 N. Y. Supp. 310...... 565

C. A 10, it i inte et 897 | Holmark v. ’\Iolm, 5 Cold, 482.......... 166
Hattie Thomas, The (D. C.) 59 Fed. 297.. 659 Holmes v. 0. & C. Ry. Co. (D. C.) 5 Fed.
Havermeyers & Elder Sugar Refining Co. | 0B . 35

v. Compania Transatlantica Ebpanola _ Holzapfels Co. v. Rahtjen’s Co., 183 U. S.

(D. C)43 Fed. 90. . ..o iencnrrennnn 374 1,22 Sup. Ct. 6,46 L. Ed. 49. ... ....... 980
Haxtum v. Bishop, 3 Wend. (N. Y.) 1 889 Hommel v. \[eserole, 18 &pp Div. 106, 45
Head Money Cases, 112 U. 8. 581, 095 N. Y. Supp. 407, 409.........covoinnnn 877

Sup. Gt. 247, 252, 28 L. Bd. 798....... 153 Hooe v. Immeson, 166 U. 8. 395, 17 Sup.
Heaton-Peninsular Button- Fastener Co. V. Ct. 596,41 L. Ed, 1049. . .............. 97

Elhott Button-Fastener Co. (C. C.) 58 _ | Hoover, in re (D. C.) 105 Fed. 354; 7 Am.

Fed. 220, ... iieeereenrevennnnaanoncs 259 Baukr. Rep. 330 113 Fed. 136...... 90’2, 926
Hedves v. Dixon Co., 150 U, S. 182, 188, Hopkms v. Lee, 6 Wheat. 109, 113, 5 L.

14 Sup Ct. 71, 37 L Ed. 1044. 221, 222 | Ed. 218....0 0 ctetuenncionnnnanoannnn T

Hedley, In re (D C) 19 Am, Bankr. Rep

409, 156 Fed. 314.....c.eeiveeansvees 902
Heine v. Roluer (Sup.) 51 N. Y. Supp.

L A TR 938
Henderson, In re (D. C.) 130 Fed. 385.. 104

Hendrick, In re (D. C.) 143 Fed. 647..... 1.1021
Hendrick Hudson, The, 159 Fed. 581.... 865
Hgggncks v. Webster (D. C) 159 Ted.

Hornor-Gaylord Co. v. Miller & Beunnett
(D. C) 147 Fed. 295. . ... cvveveerennns
Houghton, In re (C. C.) 129 Fed. 239.
Hoggton v. Dyche, Meigs, 76, 33 Am. Dec.
Howard v. De Cordova 177 U. S. 609, 614,
20 Sup. Ct. 817, 4 1. Ed. 908 9
Howell v. Adams, 68 N.Y.814.......... 8
Howe Scale Co. v. Wyckoff, Seamans &
Benedict, 198 U. S. 118 25 Sup. Ct. 609,

235 T 97| 49 1. Ed. 972.. .. et iineeanaarans 412
Herring-Hall Safe & Lock Co. v, Hall’s Howland v. Edmonds, 24 N. Y. 307....... 890
Safe Co., 208 U. 8. 554, 559, 28 Sup. Ct. Hubbard v. Ellithorpe (Towa) 112 N. W.
350,351, 52 L. BEd. —. .o iieiiiiaen T o O I T S T 399
Herrmgtou v. State, 53 Ga, 552.......... 1015 IIubbell v. De Land (C. C.) 14 Fed. 471.. 845
Herryford v. Davis, 102 T. S 235, 26 L. _ | Hudson, The (D. C) 15 Fed. 162...... 374, 407
Bd. 160.. ... cuevesense ciornaraaranns 165 | Hughes v. Dunlap, 91 Cal. 385, 27 Pac.
H. E. Willard. The (C. C.) 72 Fed. 887... 636 | 642 ............ 0. ivisirinoenazsans 934
Hewit v. Berlin Mach. Works, 194 U. 8. Hughey v. Sullivan (C. C.)_80 Fed. . 197
296, 300, 24 Sup. Ct. 690, 4\ L. Ed. 986 Humbird v. Chicago Great Western R Co.
216, 498, 499, 500 (No opinion).....cc.viviivesaenunnnnes 351
Hey v. Bruner, 61 Pa. 87............... 631 | Humble v. Hunter, 12 Q. B. 10......... 645
Hickey v. Railroad Co 14 Allen (Mass.) Humboldt Lumber ‘\Ianufflcturels Ass’n,
T 108 In re (D. C.) 60 Fed. 428............. 635
Hicks v. Michael, 15 Cal. 116.......... 934 | Humphreys v. Morney, 5 Colo. 282, ..., 724
Higginson v. Dall, 13 Mass. 96.......... 645 | Huntington v, Attrill, 146 U. 8. ¢57, 13
High v. Coyne 178 U S. 112, 20 Sup. Ct. Sup. Ot. 224, 36 L. Bd, 1123....... 607, 608
747, 44 L. Bd. 997.. ... vvnnnnt, 811 | Hurtado v. California. 110 U. S. 516, 4
941 | Sup. Ct. 292, 28 L. Ed. 232........ 323, 324

Hildreth v, Norton (C. C. A) 159 Fed. 498
Hill v. American Surety Co.. 200 U.
197, 26 Sup. Ct. 168, 50 L. Td. 437.....
Hill v. l\'ltlonal Bank, 97 U. S. 450, 24 L.
§ G TR 1135 S U 701
ng v. Se“als, 53 Pa. 271, 91 Am. Deec.

................................ 633
Hill v. Wooster, ]37 U. 8. 693, 10 Sup. Ct.
228 33 L. Ed. 502. ....o0vvi i, 959
Hillard v. Fisher Book Typewriter Co. (C.
C)151 Fed. 44....oovn i 284
Hinds v. Canadaigua & Nlagala Falls R.
Co., 10 How. Prac. (N Y)487........ 403
Hme, The, v. Trevor, Wall oao 568,
18 L. Ed 451, ciineaee . 475, 590

Hiram Holt Co. v. Wadsworth (C. C.) 41
Ted, 4. . oo vin i iinanacns e
Hiriart v. Ballon, 9 Pet. 156, 9 L. Ed. 8

6,

Hirschkovitz v. Pennsylvania R. R. (C. C)
138 Fed. 439. . ccc v vi s
Hohbs Mfg. Co. v Goodm
406,49 C.C. A. 4

Hurwood Co. v. Wood (C. C.) 138 Fed. 83:) 538

Hussey v. Richardson Roberfs Dry Goods
Co., 148 Fed. 598, 78 C. C. A, 3T 420

Hgtghmson V. Blumberg (C. 0) 51 Feg3

Hutchinson v. Covert (C. C.) 51 Fed. 832 44, 4'\
Hutchinson v. Gormley, 48 Pa. 270...... 136

Ide v. Trorllcht ete., Co., 33 C. C. A. 341,

Ted. 908, o v vt ien i 119
Indla Mut. Ins. Co. v. Worcester Ry., 25 237
............................. 7
Indxampohs Ry. v. Miller, 71 111. 463. 336
Indlan'\polls, etc R. Co. v. Horst, 93 U.
S. 291, B, 898. ... i ererienen 197
Indurated F]ber Co. v Amoskeag, ete.,
Co. C.) 37 Fed. 695............... 979

Ingersoll v. Jewitt, 16 Bhtchf 378, Fed.
Cas. No. 7.030. ...,

Inhqbltants of Springfield v. Connecticut
River R. Co., 4 Cush. (Mass.) 63...... 970



CASES

Page
Inman Bros. v. Lumber Co., 146 Fed. 449,
455, 76 C. C. A. 65 9
Insurance Co. v. N.
106 Fed. 973. . cocverenennsn
Insurance "Oil Tank Co. v. Scott, 33 La.
Ann. 946, 39 Am. Rep. 286
International Text Book Co. v. Lynch (Vt.) _
6O Atl B3 .. ittt 5
Interstate Commerce Com. v. Baird. 194
U. S. 25, 24 Sup. Ct. 563, 48 L., Ed. 8.0 375
Interstate Commerce Com. v. Cincinnati,
N. O. . Co., 164US. 479, 17
Sup. Ct. 896 42 LEd 243 e
Iowa Lillooet ‘Gold Miu. “Co. v. Bliss (C.
C.) 144 Fed. 446.. ... ..cov iierann s
Isgn%n v. Hanscom, 217 Pa. 133, 66 Atl

Jack v. Lan:as, 199 U. S. 372, 26 Sup. Ct.
73,50 L, Bd. 234, ... ... iieaanee
Jacobs v. U (C C. A) 161 Fed. ()9843

Jaquith v. Ro“lev 188 U. S. 620, 23 Sup.
Ct. 869, 47 L. BEd. 620...............

Jaros, ete., Co. v. Fleece Co. (C. C) 60
Fed. 424, . .o o annnns

Jayne, In re, 28 Fed. 419

Jefferson v. l‘e\as Inv. Co., 74 Tex. 421,
12 S W.

749
88
629

Jelome v. McCarter, 94 U. 734,
Ed. 186; 21 Wall 17, 22 L. Ed.

Jersey City v. Montclair R. Co., 35 N. J.
Law, 328
Jewett v. Shoemaker, 124 Iowa, 561, 100
N. W. 531
John Hancock, ete., Co. v. Worcester, etc.,
Co.. 149 Mass. 212, 21 N. E. 364
Johnson V. Chl(’d""o & Pacific Elevator Co.,
4&9 U. S. 388, 7 Sup. Ct. 254, 30 L. Ed.
(T T R AR
Jolgngongv Computing Scale Co. (C. C.) 139

72 C. C. A 105, ...l 2 | 937
Johuson v. Huhbell 10 N. J. Eq. 35‘7 60

Am. Dec. TT3 e veenriannneresens ez 204, 205
Johnson v. Lehigh Traction Co., 130 Fed.

[ X S LT 629

Johnson v. Southern Pac. Co., 196 U. 8.
25 Sup. Ct. 158, 49 L. Ed. 363.
,Johnson ZSTowsley, 13 Wall. 72, 80, 90

TR OF T - - S 961
Johnson City v. Gharleston C. & C. Ry

Co., 100 Tenn, 138, 44 8 W.670....... 221
John & Mary, The, Sw abe), 471 ... . ... 477
Jones v. Adams Exp. Co. (C. C.) 129 Fed.

L - P I 661
Jones v. Berger (C. C.) 78 Fed. 1006. . 845
Jones’ Appeal, 102 Pa. 285.............. 394
Jordan v. National Shoe & Leather Bank,

74 N. Y. 467, 472, 473, 30 Am. Rep. 319 886
Josegh n re, 2 “oods, 390 13 Fed. Cas. 15

................................ 5

Julian v. Central Trust Co., 193 U. S. 93,

24 Sup. Ct. 399, 48 L. Ed. 629......... 396

CITED. Xx1
Page
Justices v. Murray, 9 Wall. 274, 19 L. Ed
(753 ST Y 197
Kadish v. Gardeu City Loan Ass'n, 151

11l. 531, 38 N. B. 236, 42 Am. St. Rep.

L S AP 218
Kalorama, The, 10 Wall. 204, 218, 19 L.

Ed, O41. ...t iieieeeirsaannaannnans .. 477
Kane, In re (D. C.) 125 Fed. 984........ 103
Kann v. Dmmond Steel Co., 89 Fed. 706,

82C. C. A. 8324, ..ttt 45
KangaSSCo "v. Interstate Co. (C. C) 37 53
Kanter, In re (D. C.) 117 Fed. ‘3.)6 veese 32
Katy, The, L. R. Prob. Div. 1895.56...... 869
Keasbey v. Brooklyn Chemical Works, 142

467, 471, 474, 475, 476, 37 XUE.

446 -10 Am. St. Rep. 623.......... 986, 987
Keeler v. Standard I‘oldmg Bed Co, 157

U. S. 659, 15 Sup. Ct. 738, L. Ed.

LT X S T T 306
Kelleywlle Coal Co. v. Petraytis, 195 IlL

215, 63 N. E. 94, 88 Am. St. Rep. 191.. 125
Kempe v. Lennedy, 5 Cranch, 173, 185, 3

Ed. 463.. .00 oe it eee e 214

Ixend'lll v. U. S, 12 Pet. 524, 9 L. Ed. 1181 67
Kentucky Coal, etc Co. v. Howes, 136

Fed. 163, 8’) C C 33 ......... 1011
Kepner v. U. S. 100, 134 24

Sup. Ct. ‘9‘ 4{’) L Ed 114. . ..312, 906, 907
Keppel v. Tiffin Sav. Bank, 1907 U. S. 33,

25 Sup. Ct. 443, 49 L. d. 750...... 158, 790
Kibbe v. Stevenson Iron Min. Co., 136

Fed. 147, 69 C. C. A. 145....o.ovvvnn. 831
Kidd v. Pearson, IZSU S 1 20 9 Sup. Ct.

6,52 L. Ed. 346.. ... ..o 710
Kimball v. Palmer, 80 Fed. 240, 25 C. C.

1 S R L R E 1038
I\mg Y. MacLellar 109 N. Y. 215, 16 N.

E. 201,208, . 0.ttt 877
lenney v. Columbia Savings, etc., Ass’n,

191 U. S. 78, 24 Sup. Ct. 30, 48 L. IZd.

02 S 84, 661
Kipling, Ex parte, 24 Pat. Off. Gaz. 899.. 979
Kirby, In re (D. C.) 84 Fed. 606....... -1013
Kiser Co. v. Central of Georgia R. Co.

(C. C) 158 Ted. 193.....ccveneenanes 52
Kitchin v. Grandy, 101 N. C. 97, 7 S. H.

[ T PP 27
Kjellman v. Rogers, 106 Fed. 71), 45 C.

C. A. Bl . iieeiinieirrageaanns 935
Kline v. anesota Iron Co., 93" Minn.

63, 100 N. W. 68L.....ccccvvununnnns 831
Knapp Matter of 8 N. Y. 284...... .o. 398
Knight, In re (D C.) 190 Fed. 35.. 12‘%
Knowlton v. Moore, 178 U. 8. 42, 106

20 Sup. Ct. 747, 44 L. Bd. 969........ 153
Knox v. Iron Co (C C.) 42 Fed. 378 838
Kohl v. U. 8, 91 U. 8. 367, 23 L . Td.

D7 S T T ©.193, 196
Kollock, In re, 165 U. 8. 526, 17 Sup

Ct. 444, 41 L. Kd 813........ 147, 1483, 150
Kolster, In re, 119 App. Div. 184, 104 N.

Y. Supp. 169, 17 Am. Bankr. Rep. 52.. 902
Kolzem v. Bload“ay etc., R Co., \Ilsc

Rep. 148, 20 N. Supp .......... 80
I\nppendort v. H)de 110 U. 8. 276, 4

Sup. Ct. 27, 28 L. Ed. 145......... 357, 396
Kuntz v. Young, 131 Fed. 719, 65 C. C.

A, 47710‘22




xxii

Page
Kurtz v, Mofﬁtt 115 U S 487, 6 Sup.
Ct. 148, 29 L. Bd. 458.............. 698

Laidley v. Knight, 23 W. Va. 735......
Lake Drummond Canal & Water Co. v.
West End Trust & Safe Deposxt Co.,
142 Fed. 41, 73 C. C. 227 808
L%%b v. Dwmg, 54 Fed 269 4'C. C. Al

................................. 397
Larned v. Jenkins, 48 C. C. A. 252, 109

Fed. 100. . ... .00t iininnnnn 838
Larrabee v. Lewis, 67 Ga. 651, 44 Am.

Rep. T35, . ittt iieein e iiinaannn 979
Lawrence v. Milwaukee, 45 Wis. 306.... 806
Lawrence Mfg. Co. v. Tennessee Mfg, Co.,

138 U. 8. 537, 11 Sup. Ct. 396, 34 L.

L OIS IR 1 i 42
Lazenby v. White, 41 L J 394......0. 980
Leach v. Day, 27 Cal. 646............. 934
Lea v. Deakin, 11 Bxss 23 15 Fed. Cas.

93, Case No. 8,154.................... 980
Leary v. Talbot (C C.) 160 Fed. 914. 869
Leathers v. Blessing, 105 U. S. 629, 26

L. Ed 1192. ... oot i eie i 96, 597
Ledbetter v. U. 8, 170 U. S. 606, 611,

18 Sup. Ct. 774, 42 L. Ed. 1162...... 520
Lee v. Haley, 5 Ch. App. 155, 161...... 989

Lehigh Min. & Mfg. Co. v. Kelly, 160 U.

S. 327, 16 Sup. Ct. 307, 40 L. Ed. 444. 3
Lelghton v. Kennedy, 129 TFed. 737, 64

C. C. A. 265 119

Leinweber, In re (D. C.) 128 Fed. 641.. 103
Lemar v. Miles, 4 Watts (Pa) 330...... 632
Lemerand v. Railroad Co., 117 Mich. 314
TON W.T63. . 0eeeeievnnnnnn...2 9 210
Lengert Wagon Co., In re (D. C) 110
Fed. 927... . .ot iiiiii i, 128
Lennon, In re, 166 U 548 556, 17 Sup.
Ct. 608, 41 L. 11 ............... 144
Lennox v. Insurance Co., 165 Pa. 575, 30
Atl 940 ............................. 565

S 590
Leonard v. Lubrlcator (C. C) 38 Fed. 922 988
Leonard v. 'Wells, 53 L. J. Ch. 233, 32

W. R. 532 979

Lesaius Case (D. C.) 163 Fed. 614...... 973
Leslie v. Tracy (C. C.) 100 Fed. 475...... 958
Leverton, In re (D. C.) 19 Am. Bankr.
Rep. 426, 155 ¥ed. 995.... . .......... 617
Lewis v. Com’ rs, 74 N. C. 194......... 75

Liggett & Myers Tobaceco Co. v. Finzer,
%g§U S. 182, 9 Sup. Ct. 60, 32 L. Ed 45
Litchfield v. Scituate, 136 Mass. 39, 46 6
Little Rock & Ft. 8. R. Co. v. \Illes,
40 Ark. 298 48 Am. Rep. 10.. .107, 108, 110
Lizzie W. Vlrden The (C C.) 11 Fed. 910 654

.p.

Lloyd v. Barr, WP 41,0 ... 0, 804
Lockwood . Exchange Bank, 190 U. S.

204, 23 Sup. Ct. 751, 47 L. Ed. 1061. 925
Loeser v. Savingsg Bank 148 Fed. 975, 78

C. C. A. 597; 163 Fed. 212......... 212, 217
Logan Bank v. Townsend, 139 U. 8. 67,

11 Sup. Ct. 496, 35 L. Bd. 107....... 221

Long Island, etc., Transp. Co., In re (D.
C) 5 Fed. 599, 608........cc0c......
Long v. Sinclair, 88 Mich, 91........... 211
Loom Co. v. Higgins, 105 U. 8. 589. 26
L. BEd. 1177 .261, 262

163 FEDERAL REPORTER.

Page
L%Bisiana, The, T4 Fed. 748, 21 C. C. A.

Louisville Trust Co. v. Comingor, 184 U

S. Sup. Ct. 293, 46 L. Ed

418 e e et 355, 357
Louisville Uuder“rxters, In re, 134 U. S.

488, 10 Sup. Ct. 587, 33 L. Ed. 991 85
nge]z:wy v. Isbell, 10 ‘Conn, 557, 40 Atl
Low v. Blackford, 87 Fed. 392, 31 C. C.
Lowell v. Lewxs, 1 Mason, 182, Fed. Cas.

No. 8,568, ... it i, 853
Lutcher v U. S, 157 U. 8. 427, 15 Sup.

Ct. 718, 39 L. Id. "9 ........... 1010, 1011
Lutz v. Life Ins. Co., 186 Pa. 527, 40

Atl, 1104, ..ot i e 561
Lynch v. Andrews, 25 W. Va. 751...... 879
McCafferty v. Celluloid Co., 43 C. C. A.

540, 104 Ted. 805........cccvvvunnn... 837
McClain V. Prondent Sav, Life Assur.

Soc., 110 Ted. 80, 49 C. C. A. 31..560, 061
Mc&lellan v. McKane (C. C) 154 Fed 97
McClung v. Silliman, 6 Wheat. 598, 5 L. 67.
McCormlck v. Market Bank, 165 U. S.

538, 549, 41 L. Ed. 817.............. 220
McCormick v. Sullivant, 10 Wheat., 192, 6 215

.......................... 1
McCormick Harvesting Mach. Co. v.

Walthers 134 U. 8. 41, 10 Sup. Ct. 485,

33 L. 833 ........................ 88
McCray v U. 190 U 8. 27, 46, 24 Sup.

Ct. 769, 49 ............... 151
McCune v. B‘lltlmore & 0. R, Co., 154

Fed. 63,8 C.C.A. 175............... 36
McCutchen v. ’\Iarshall 8 Pet. 220, 8 L.

BEd. 928. .. ... 14
McDaniel v. Stroud, 106 Ted. 486, 45 C.

A HB. .. e 156
McDonald v. Dewey, 202 U. S. 510, 26

Sup. Ct. 731, 50 L. Ed. 1128......... 826
McGee v. Barber 14 Pick. (Mass.) 212.. 350
McGuire v, Blount 199 U. S. 142, 26 Sup.

Ct. 1, 50 L. Bd. 125...... 00 eeevr.l. 111
McHenry v. Jewett, 90 N. X. 58........ 938
Machine & Conveyor, In re (D C)1Am.

Bankr. Rep. 421, 91 Fed. 630........... 584
'\ICIBtlre v. Wood, 7 Cranch 506 3 L. Ed. o7
McKenzie v. A. P. Cook Co., 113 Mich.

452, TL N. W. 868................... 209
McKinney v. Kirk, 9 W. Va. 26....... G684
Mackin v. U, S, 117 U. 8. 348, 6 Sup

Ce. 777, 29 L. Ed. 909. .00 rerir, 324
Mcnght v U. 8., 115 Fed. 972, 54 C. 342
Meclean v Fleming, 96 U. S. 243, 2)4

255, 24 L. Ed. 828.............4 989
Mc‘\Iahon, In re, 147 Fed. 684, 689, i C

C. (413 216
Mc\Illlan V. Spldel‘ Lake Co., 115 Wis.

33_,91N 979, 60 L. R. A. 589, 95

. St. Rep. 947, teseseseesessssaees 124



CASES

Page

21 W. Va. 233...... Yu7

89 N. Y. 456, 438. . 890
136

376

453

McMullen v, Eagan,
McMullen v. Rafierty,
AeMullen Lumber Co. v. Strother,
Fed. 293, 69 C. C. A, 433.........-
MeMurray v. Brown, 91 U. 8. 257, 23 L.
Bde 82000 cesaeinnannaeeezents s
McNulty v. California, 149 U. S. 645, 13
Sup. Ct. 939, 37 L. Iod. 882...........
Mf‘i\;)“tt v. Bland, 2 How. 9, 11 L. Ed.
53 A S I
MIc}Pherson v. Cox, 96 U. 8. 404, 24 L.
OF NI C L+ DI
Magee v. State (Miss.) 46 South. 5
Majorano v. Balimore & O. R. R, 216
Pa, 402, 65 Atl. 1077, 116 Am. St. Rep.
a2 - T I 124,
Majestic, The, 48 Fed. 730, 1 C. C
Manhasset, The (D. C.) 18 Fed
Fed. 408.. ... e vaaanuasseons
Manufacturerss Commercial Co. v. Brown
Alaska Co. (C. C.) 148 Fed. 308
Manufacturing Co. v. Ferguson, 113 U. 8.
727, 5 Sup. Ct. 739, 28 L. Ed. 1137, ...
Manufacturing Co. v. Ludelin (C. C) 22
Ted. 823, . 0 ceevrnonnarasennnas 987,
March v. Life Ins. Co, 186 Pa. 629, 40
Atl. 1100, 65 Am. St. Rep. 887
Marine Mach. & Conveyor Co.,
%D(.) C.) 1 Am. Bankr. Rep. 421, 91 Fed.
Mariska. The (D. C.) 100 Fed. 500; 107
Fed. 989, 47 C. C. A, 115.......... ..
Marlow v. Pitfield, 1 P. Wms. 558.......
Marshall v. Meech, 51 N. Y. 140, 10 Am.
Rep. BT
Martin v. Baltimore & O.
S. 691, 14 Sup. Ct. 533, 38 L. Ed. 311.. 661
Martin v. Hawks. 15 Johns. (N. Y.) 403. . 398
Marvel Co. v. Pearl, 133 Fed. 160, 66
C.C A 226, 0 iiiiirenena e 941, 979
Marvin v. Dutcher, 26 Minn. 391, 4 N.
W. 685 476

L5 PR
698

98
399

29. ..
365
782

88
168
988
561

586

588
222
398

Mason, Ex parte, 105 U. S. $96-699, 26
Yo. Bd. 1218, .0 ieiiiiiir e
Mast, Foos & Co. v, Stover Mtg. Co., 177
U.'S. 485, 493, 20 Sup. Ct. 708, 44 L.
Fd, 856. . overeeeencrnarenancas oy
Mathews v. Consolidated Slate Co. (D. C.)
15 Am. Bankr. Rep. 779, 16 Am. Bankr.
Rep. 330, 144 Fed. 724; 16 Am. Bankr.
Rep. 407. 144 Fed. 737, 75 O. C. A. 603 584
Mathews Co. v. Lister (C. C.) 154 Fed.
490 538

954

Ct. 50,36 L. Ed. 917.. .. ...c.oovvnnenn
Meagher v. Hollenberg, 9 Tea, 392...... 166
Mechanics’ Ass'n v. Ageney Co., 24 Conn.

7 A I ST 218
Mellor v. Carroll (C. C.) 141 Fed. 992... 538
Memphis Sav. Bank v. Houchens, 115 Fed.

052 C. G A 176 ..

Menendez v. Holt, 128 U. 8. 514, 521, 9
Sup. Ct. 143, 32 L. Fd. 526......... 990, 992

Mercantile Co. v. Railroad Co. (C. C.) 109
Y T D PP 632

Merced Min. Co. v. Fremont, 7 Cal. 322,
68 '‘Am. Dec. 9

Merchants’ Coal Co. v. Fairmont Coal Co.
(C. C. A) 160 Fed T69............. 2

Merchants' Nat. Bank v. Sevier (C. C))
14 Fed. 662 5

A R IR

CITED.

Meﬁiam v. Clothing Co. (C. C.) 47 Fed.

Mertens, In re (D. C))
Rep. 226, 134 Yed. 101; 15 Am. Bankr.
5&? 362, 144 ¥ed. 818, 75 C. C. A.
A8 oot ate e e

Metallic Ext. Co. v. Brown, 110 Fed.
663, 49 C. C. A, 147........cvnureonn

Metecalf v. Barker, 187 U. S. 165, 23 Sup.
Ct. 67, 47 L. Bd. 122...............

Methodist Church v. Pickett, 19 N. Y. 482

Metropolitan R.

Co. v. District of Colum-
bia, 195 U. S. 322, 25 Sup. Ct. 28, 49
L. Bd, 219. .. ..eeeeueeraonanaasenns

Mexican Nat. R. Co. v. Davidson, 157 U.
S. 201, 15 Sup. Ct. 563, 39 L. Bd. 672..

Mexican Ore Co. v. Mexican Min. Co. (C.
C.) 47 Fed. 351, 353....0.cvviavnna.

Meyer v. Medicine Co., 58 Fed. 884, 887,
7 C. C. A. 558, 565

Michiiz_g?, The, 63 Fed. 280, 288, 11

C. C.

N X S 782,
Milan Milling Co. v. Gorten, 93 Tenn. 590,
27 8. W. 971, 26 L. R. A. 135.......
Miller, In re (D. C) 5 Am. Bankr. Rep.
140, 104 Fed. 764; 114 Fed. 838, 52 C.
C. A, 472, e ii i iiesnnaes 647, 699,
Miller v. Ahrens (C. C.) 150 Fed. 644...
Miller v. Ammon, 145 U. S. 421, 426, 12
Sup. Ct. 834, 36 L. Ed. 75
Miller v. Clark, 60 Mich.
W. 872, 873 9,
Miller v. Insurance Co., 92 Tenn. 167, 176,
21 S. W. 39, 20 L. R. A, 765
Miller v. New York, 109 U.
Sup. Ct. 228, 27T L. Bd. 971...........
Miller-Jones Furniture Co. v. Ft. Smith
Tce & Cold Storage Co., 66 Ark. 287, 50
S. W. 508

I 3¢ DO
162, 165, 26 N.
..................... 209

Ct. 489,20 L Ed. 740..........v0vonnn
Minneapolis W. R. Co. v. Minneapolis &
?(%_L. R. Co., 61 Minn. 502, 63 N. W.
> ST P
Minneapolis, etc., Co. v. Minnesota, 186 U.
181%57’ 262, 22 Sup. Ct. 900, 46 L. Ed.
55 AT PP
Minnesota Co. v. St. Paul Co.,, 2 Wall.
609, 663, 17 L. Ed. 886 396,
Minnesota v. Northern Securities Co., 194
. S. 48. 66, 24 Sup. Ct. 598, 602, 48
L. Ed. 870

Minnetonka, The (D. C.) 132 Fed. 52; 146
Fed. 509, 77 C. C. A. 217...........

Missouri Pac. Ry. Co. v. Chicago & A. R.
Co., 132 U. 8. 191, 10 Sup. Ct. 65, 33
I Ed. 809. ... ceveriieriiiomcanarans

Mobile Transp. Co. v. Mobile, 187 U. S.
479, 491, 23 Sup. Ct. 170, 47 L. Ed. 266

Mobile & O. R. Co. v. Postal Tel. Cable
Co., 120 Ala. 21. 24 South. 408. .’

Moch v.

Market St. Nat. Bank, 107 Fed.

xxiii

Page
980
980

158
677

970

142
397

85
593

197
14

897, 47 C. C. A. 49.ceuvavrasconsess D42



XXiv

Page
Moe v, Smiley, 125 Pa. 136, 141, 17 Atl.
228, BL. R-A. 341.......ceevet ., 12
Montgomery v. Thompson [1891] App. Cas
217, 220 ... e

Moody, In re (D. C.) 131 Fed. 525...
Moody v. Cole (D. C.) 148 Fed. 295..... 104
Moore, In re, 209 U. S. 490, 28 Sup. Ct.

585, 706, 52 L. Bdevvvvvenennnnnnn.. 660
Moore v. Huntington, 17 Wall. 417, 21

L. Ed 642.......cuviiinnnnan... 347, 348
Moore v. U, S. (C. C. A.) 159 Fed. 701.. 647
Moran v. Sturges, 154 U. S. 236, 257,

276, 277, 282, 283 14 Sup. Ct. 1019,

38 L. Ed. 981................... 475, 476
More v. Massini, 32 Cal. 590......... 933, 937
Morgan v, Benedum, 157 Fed. 232, 84 C.

AL BTD. e 12
Morgan v. Daniels, 153 U. 8. 120, 14 Sup.

Ct. 772, 388 L. Ed. 657............... 961
Morgan v. First Nat. Bank, 145 Fed. 466,

T6C. Co A 236, .0 2
Morgan v. Quackenbush, 22 Barb. (N. Y.)

T e 939
Morrill v. Jones, 106 U. S. 466, 1 Sup.

Ct 423, 27 L, Ed. 267............... 641
Morris v. Duluth, ete., R. Co., 47 C. C.

A. 0661, 108 Fed. T47................ 520
Morris v. Dunbar, 149 Fed. 406, 79 C.

Co Al 226, ... . ... 1022
Morris v, Insurance Co., 183 Pa. 563. 39

Atl. B2...... .. ... ... .........B63, 566
Morrison v. Vaughan, 119 App. Div. 184,

104 N. Y. Supp. 169, 18 Am. Bankr,

Rep. 704................. e 902
Morrissey, In re. 137 U. 8. 157, 11 Sup.

Ct. 57. 3¢ L. Bd. 644.............. ... 647
Moses Taylor, The, 4 Wall. 411, 18 L.

Ed 397.... . ... i, 475, 590
Moses v. U. 8., 166 U. 8. 571, 17 S. Ct.

682,41 I. Bd. 1119................... 808
Mottley v. Louisville & N. 0. R. Co. (C.

C.) 150 Fed. 406, 409................. 117
Mueller v. Nugent, 184 U. 8. 1, 2, 22 Sup.

Ct. 269, 46 L. Ed. 405........ 183, 355, 356

New York & H. R. R., 197

Mubhiker v. .
U. 8. 544, 23 Sup. Ct. 522, 49 L. Ed.
872 T 5

Mulhnll_ v. Fallon, 176 Mass. 266, 57 N. IS,

386, 54 L. R. A. 934, 79 Am. St. Rep.

300 e e 125
Muller v, Nugent, 184 U. S. 14, 23 Sup.

Ct. 269, 46 L. Bd. 405.............. 386

261
817

England (C. C.) 157 Fed. 598......... 834
Munger v. Albany City Nat. Bank, 85 N.
Y. 580, 887, ..., 890

Murjahn v. Hall (C. C.) 119 Fed. 186...
Murphy v. Granger, 32 Mich. 838.......
Murray v. George W. Jump Co. (D. C.)
148 Fed. 123. .. ..o .,
Murray v. Orr & Lockett Hardware Co.,
138 Fed. 564, 71 C. C. A. 68; 153 Fed.
369, 82 C. C.A. 445......... .. ....... 54
Murray v. Scott, 9 App. Cas, 519, 538... 218
Musgrave v. Medex, 1 Mer. 49...........1004

843
477

659

163 FEDECRAL REPORTER.

Page
Nash v. Baker, 40 Neb, 294, 58 N. W.
TO6, TOT. ... . i, 877
Nashua & Lowell R. R. v. Boston & Low-

ell R. R, 9 C. C. A. 468, 61 Fed. 237.. 839
National Bank v, Eyre (C. C) 38 McCrary,

175, 8 Fed. T33. ....................0. 398
National Ben. Soc., In re, 5 Ch. App. 309, 999
National Biscuit Co. v. Nolan, 138 Fed. 6,

9.10, 70 C. C. A. 436................"] 814
National Electric Co. v. De Forest Tel. Co.

(C. C.) 140 Ted. 449, 455........... .. 857
National Meter Co. v. Thomson Meter Co.

(C.C) 106 Fed. 531................... 305
National Permanent Ben. Bldg. Soe., In

re, L. R. 5 Ch. App. 309, 313.......... 221
National Permanent Ben. Bldg. Soc. v.

Williamson, L. R. 5 Ch. App. 309..... 220
National Phonograph Co. v. Lambert, 142

Fed. 164. 73 C. C. A. 382........... ... 538
Natoma Water Co. v. Clarkin, 14 Cal. 544

933, 934
Nead v. Millersburg Home Water Co., 79

Fed. 129.......... ...t iinunni.. 439
Needham v. Washburn, Fed. Cas. No.

10082 ..o 918
Neely v. Railroad Co., 23 S. C. 139, 11 S. -

. B30, . e e 68
Nell v. Dayton, 43 Minn. 242, 45 N. W.

220, 280, o 877

N. E. Trout Club v. Mather, 63 Vt. 338, 85
Atl 823,33 L. R. A.569.............
Nevil v. Johnson, 2 Vern. 447...........
Newberg v. Carpenter, 107 Mich. ]

N. W. 530, 31 L. R. A. 163, 61 X

Rep. 846. .. ... ... ..o 343
New England Thread Co., In re, 20 Am.

Bankr. Rep. 47, 158 Fed. 78S.......... 136
New Ilaven R. Co. v. Interstate Commerce

Commission, 200 U. 8. 391, 26 Sup. Ct.

277, 50 L. Ed. 515. .. ove e nn .
Newman v. Alvord, 49 Barb. (N. Y.) 588..
New Orleans v. Abbagnato, 62 Fed. 240,

10C. C. A. 361,26 L. R. A. 329
New Orleans Waterworks v. Sugar Co., 125

U7S. 18, 30, 8 Sup. Ct. 741, 31 L. Ed.
New York City v. Ransom, 23 How. (u.

S) 487, 16 L. Bd. 515................
New York City & N. R. Co. v. Central

Union Tel. Co., 21 Hun (N. Y.) 201.....
New York County Nat. Bank v. Massey,

192 1. 8. 138, 24 Sup. Ct. 199, 48 L. 13d.

380, 11 Am. Bankr. Rep. 42........ 886,
New York Phonograph Co. v. Edison (C.

C.) 136 Fed. 600
New York Phonograph Co. v. National

Phonograph Co., 144 Fed. 404, 75 C. C.

A 382,
New York, ete., S. S. Co., In re, 155 U. S.

525, 15 Sup. Ct. 183, 30 L. Ed. 246. .. ..
Nichols v. Brunswick, Fed. Cas. No. 10,239 429
N. K. Fairbank Co. v. Central Lard Co.

(C. C) 64 Fed. 133, 134.............. 987
Noel, In re, 150 Fed. S9, 80 C. C. A. . 790
Nordstrom v. Washington, 164 U. 8. 705

17 Sup. Ct. 997, 41 L. Ind. 1183........ 323
North American Bldg. & Loan Ass™n v.

Sutton, 35 Pa. 463, 78 Am. Dec. 349.., 218

13
479

112
989

126

535
407



CASES CITED.

Page
Northern Pac R. Co. v. Keyes (C. C) 91

Fed. 51, 3. .v e veninnuneseraennsens 142
North Hudson Bldg. Ass’'n v. Hudson \’at

Bank, 79 Wis. 31, 47 N. W. 300, 11

R, A, 845, . ii it ii i ciannnaes | 219
North Penn. R. R. v. Robinson, 44 Pa. 175 126
Nudd v. Hobbs, 17 N. H. 524, 526, 527.... 7
Nudd v. Lamprey (not 1ep0rted) .......... 7, 9
Nugent v. Greenfield Life Ass'n, 172

Mass. 278, 52 N. E. 440. .............. 565

Qakland_Sugar ‘\Illl Co. v. Wolf, 118 Fed.
239, 55 C. C. O: 108
o Connor In re (D C.) 16 Am. Bankr. Rep.

784, 146 Fed. 998. .0 . eeininenain.. 925
O. H. Jewell Filter Co. v. Jackson, 72 C.

C. A. 304, 140 Fed. 340.............. 955
Old Nick Williams Co. v. U. S, 152 Fed.

925, 82 C. C. A. T3... .. iiienvrnernn 010
Olson, In re (D. C.) 110 Fed. 796........ 902

Q’Neil v. Insurance Co., 166 Pa. 72, 30
Atl, 943, ... e i 641
One Silk Rug, 158 Fed. 974.............
QOregon, The, 158 U. 8. 186, 15 Sup. Ct.
804, 39 L. Ed. 943; (D. C) 435 Fed. 62;
133 Fed. 609, 68 C. C. A. 603...179, 635, 636
QOregon R. & N. Co. v. Oregon Real Lstate

Co., 10 O 444, ... i e 969
Oregon 8. R. Co. v. Postal Tel. Cable
Co., 111 Bed 842,49 C. C. A. 6G3...... 971

ORellly v. Morse, 15 How. 62, 1’)0 14 L.
Fd, 601......coieicieannnns 855, S56, 857

O'Rourke v. Central City Soap Co. (C. C.)

26 Fed, 576, 578. . iieraeniennns 988
Osage Clty Bank v. Jones, 51 Kan. 379, 32

Pac 1096, .. i e i 806
Oscanyan v. W. R. Arms Co., 103 U.

261, 26 L. Bd. 539. ... ..covviiniinin.nn 876

Osgood v. Thurston, 23 Pick. (Mass.) 110.
O’Sullivan v. People 144 T11l. 604, 32 N
E. 192,20 L. R.A. 143, .. ... ...t
Ott217mwa Belle, The (D. C.) 78 Fed. 643,
Overland C. M. Co. v. People, 32 Colo 263,
75 Pac. 924, 105 Am. St. Rep. 7 1015
Overweight Elevator Co. v. Vogt Machme
Co., 102 Fed. 957, 43 C. C. A. 80
Owens v. Henry, 161 U. 8.
Sup. Ct. 693, 40 L. I&d. 837

Pacific Ry. Com., In re (C. C.) 32 Fed. 251 341
Page Woven Wire Fence Co. v. Land (C.

........... 354

C)A49 Fed. 936. ... ccvoviviinnnninn.n. 305
Panama Telegraph Co. v. India Rubber Co.,
L. R.10 Ch. App. 515......c. 0 vun 375

Panzl v. Battle Island Paper Co ]‘37 Fed.
607; 138 Fed. 48, 70 C. C. A. 474
Parkersburg v. Brown, 106 U S. 487, 1
Sup. Ct. 442, 27 L. Ed. 238 .. .. .l 221
Parkinson v. U.s. 121 U.'s. 282, 7 Sup.
Ct. 896, 30 L. Bd. 959, ... ...0........ 324
Parsons v. Bedford, 3 Pet. 433, 7 L. Ed.

20
Paschal, In re. 10 Wall. 483. 19 L. Ed. 992 399
Patek v. American Smeltlng & Refining Co.,

154 Fed. 190. 83 C. A 284 ...l 3
Patria, The, 132 Fed. 971 68 C. C. A. 397 593

XXV

Page
Pearce v. Madison & I. R. Co.,, 21 How.

441, 16 L. Ed. 184. .. ........coen ..., 2
Pearsall v. Nassau \at Bank T4 App. Div.

8, 77 N. Y. Supp. 11.........cc..... 886
Peck In re (D. C) 161 Fed. 762........ 790
Penn Mutual Life Ins. Co. v. Mechanics’

Sav. Bank, 72 Fed. 413, 19 C. C. A. 256,

B8 L. R.A. 33, .t ceniii e
Pennsylv%ma Co. v. Bay (C. C) 138 Fed. R

203, 206. ... ... e i e e 452
Pennsylvania R. Co. v. Price, 96 Pa. 267.. 596

Pennsylvania Salt Mfg. Co. v. Myers (C

C) T Fed. ST.. vt nnrennaeneuannns 988
Pentecost v. Parks, 8 Pa. Dist. R. 636..... 439
People v. Alberty, 11 Wend. (N. Y.) 161 938
People v. Casborus, 13 Johns. (N. Y.) 351 312

People v. Gillette (Sup.) 111 N. Y. Supp.
183,39 N. Y. Law J. 1293.............
People . Globe Mut. Ins. Co.,, 91 N. Y.
1 N 536
People v. Kelley, 24 N. Y. T4............ 906
P%Q%le v. Lauder, 82 Mich. 109, 46 N. W.

51 T T O T
People v. Morrill, 26 Cal. 360........... 934
People v. Sheriff, 11 Civ. Proc. R. (N. Y.)

182 e i 906
Peoria & Rock Island R. Co. v. Lane, 83

B TR % S P PP 100
Pepper v. Rogers (C. C.) 128 Fed. 987.. 88
Percy Summer Club v. Welch, 66 N. H.

180, 28 AtL 22, ... .. it 12, 15

Perkins v. Boothby, 71 Me. 91, 97........ 221
Permanent Ben. Bldg. Soc., In re, L. R.
5 Ch. App. 309,
Perry v. l‘acoma Mlll Co., 152 TFed. 116-
119, 81 C. C. b 521 J N
Pfaﬁmger, In re (D C.) 154 Fed. 523.....
P}i)llade%)phla, ete.,, R. Co. v. Williams, 54

1
Phillip Semmer Glass Co., Lim., Matter of,
11 Am. Bankr. Rep. 665 ..l 888

1013
Pickhardt v. Merritt, 13?‘;) U. S. 252, 10 0

Sup. Ct. 80, 33 L.
Pina Co. v. Snyder, 5 Ariz. 45, 44 Pac. 297 809
Pine Mountain Coal Co v. Bailey, 4 Fed.

258,36 C. C. A. 229, . . ..iiiiiiiie,
Pltcaérn v. IIISS, 190 Fed. 110, 61 C. C.

A
50 | Pittsburg, C. & St. L. R. Co. v. Marshall,

85 Pa. 187 . it ittt
Pittsburgh, etc., Ry. v. Keokuk & Iamilton
Bridge Co., 131 U. S. 371, 384, 9 Sup.
Ct. 7T70. 33 L. Ed. 159. ... ... ...oun ... 22

Plant Inv. (“0 v. Cook, 74 Fed. 503, 20
C.C. A. 625 1
Platz v. Envlehardt 138 Mich. 491, 101 N.
W, 849 10, 211

Iciknnoket The, 156 Fed. 241, 84 C. C A

S T § L 425
Pokegama Co. v. Klamath Co. (C. C) 86

Fed. 528, 533, 580 et veeeieieananns 144
P%lll(l;l‘d v. Bailey, 87 U. 8. 527, 22 L. Ed.

o T
Portuondo, The (D. C) 14 Am. Bankr.

Rep. 337, 135 Fed. 592...........c.... 388
Post v. U. 8., 161 U. S. 583, 16 Sup. Ct.

611, 40 L. Bd. 816. .. .vurrrrrrnn..

Postal Tel. Cable Co. v. Oregon S. L.
Co. (C. C.) 114 Fed. 787; 23 Utah, 474
65 Pac. 735, 90 Am. St. Rep T05....... 9



xxvi

Page
Postal Tel. Cable Co. of Indiana v. Chi-
cago, I. & L. R. Co.,, 30 Ind. App. 654,
66 N. E. 919, 921.................... 972
Potts v. Creager 155 U. 8. 597, 607, 15
Sup. Ct. 194, 198, 199, 39 L. Ed. 210 259
Pratt v. American Bell Tel, Co., 141 Mass.
225, 230, 5 N. E. 307, 55 Am. Rep. 465 336
Prest-O-Lite Co. v. Avery Lighting Co.

(C. C) 161 Fed. 648.................. 63
Price, Ex parte, 2 Vesey, Sr. 407........ 397
Price v. Coleman (C. C.) 21 Fed. 357....1020
Price v. Jones, 3 Head. 84¢.............. 166
Price Baking Powder Co. v. Fyfe (C. C.)

45 Fed. T un v rennee e, 988
Provident Sav. Life Assur. Soc. v. Beyer,

67 S. W. 827, 23 Ky. Law Rep. 2460... 567
Prudential Trust Co. v. Hildebrand, 34 Pa.

Super. Ct. 249......... ... i iennn.. 672
Pullman’s Palace Car Co. v. Central

Transp. Co., 171 U. 8. 138, 151, 18 Sup

Ct. 808, 43 ‘L. Ed. 108... ... .. 166, 221
Pullman’s Palace Car Co. v. \\ ashburn (C.

C)66 Fed. T90. . oo v nnnnrnnnnnn. 350
Purvine, In re, 96 Fed. 192, 37 C. C. A. 446 104
Raber, In re, 9 Am. Bankr. Rep. 415, 119

Fed. 520. ... ... i i, 585
Raggett v. Findlater, L. R. 17 Eq 29..... 979
Railroad Co. v. Carpenter 5 C. C. A. 554,

56 Fed. 454........ ... v, 108
Railroad Co. v. Green, 60 Kan. 289, 294, 56

Pac. 477. ... ... o . 109
Railroad Co v. Ironworks, 31 W. Va. 710,

S8S.E.4533......... . i, 732
Ral]road Co v. Jones, 95 U. 8. 439, 24 L. 09

.............................. 1
Rallroad Co. v. Keokuk Bridge Co 131 U

S. 371, 389, 9 Sup. Ct. 770, L.

B . 220
Railroad Co. v. Lindley, 42 Kan. 714, 22

Pac. 703, 6 L. R. A. 646, 16 Am. St.

Rep. 515. .. .o e i, 108
Railroad Co. v. Mellon, 104 U. 8. 112, 26 L.

Ed 639....... ... . ... 854

Rallroad Co. v. Naylor, 73 Ohio St. 115, 76

163 FEDERAL REPORTER.

Page
Rein v. Clayton (C. C.) 387 Ted. 354, 356,
3L.R. A 843

Removal Cases, 110 U. S. 17, 5 Sup. Ct.
1113, 29 L. 319. . . 661

Renda, In re (D C) 17 Am. Bankr. Rep.
521, 149 Fed. 614.................... 926

Renlund v Commodore Min. Co., 89 Minn.
41, 93 N. W. 1057, 99 Am. St. Rep. 534
125, 833

I\'epubhc Life Ins. Co. v. Swigert, 135 IIlL

150, 160, 25 N. E. 680 I2 L. R. A, 3-8.. 47
Rex v. Burles 7 C 488, .. ..., 340
Rex v. ODonnelI, 7 C P.138........... 340
Reynolds v. Manhattan, 83 Fed. 593, o‘)‘)

2TC. C A 620............... .00 460
Rhodes, In re (D. C.) 100 Fed. 231....... TS88
Richards v. Chase Blevator Co., 158 U. S.

299, 15 Sup. Ct. 831, 39 I.. Izd, 991. ... .. 261
Richardson v. Oliver, 103 Fed. 277, 282,

C.C. A 468 53 L. R.A. 113......... .. 877
Richardson v. Shaw, 209 U S. 365, 28

Sup. Ct. 512 59 L. Fd ............ 489

781

Richmond R. R. Co. v. Powers, 149 U. S
43-45, 13 Sup. Ct. 748, 37 L. Fd. ¢42..
Ricketts v. Scothorn, 57 l\eb 51, 77T N. W
365, 369, 42 L. R. A. T94, 73 Am, St.
Rep. 491

Rickey Land Co. v. Wood, 152 Fed. 23, 81
C.C A 218................... veeus. 541
Rider, In re (D. C.) 96 Fed. 811......... 158
Iuemer v. Johnke, 37 Wis. 258........... 938

Riley v. West Virginia Cent. & P. R. Co.,
27 W.Va. 145. .. .. ettt 483

Rio Grande Cattle Co. v. Burns, 82 Tex.
50,17 8. W. 1043. .................... 721

Rlpon Kbnitting Works v. Schreiber (D. C.)

Am. Bankr. Rep. 299, 303, 101 Fed.

810 104 PFed. 1006, 48 C. C. A. 682
03 621

Rivers v. Rivers, 3 Desaus (S. C.) 195, 4

Am. Dec. 609................. ....... 205
Roach In re, 10 Off. Gaz. .33 ............ 979

N. 505, 3 I. R. A. (N. S.) 473, 112 Fed ............................. 124
Am. St Rep. 701.................. 125, 126 | Roberts v. Lewis, 153 U S. 367, 14 Sup.
Railread Co. v. Sayles, 97 U. 8. 554, A1) Ct. 945, 38 L. Ed. T47............... 5
Bd 10533, ... e 951 | Robertson v. Baldwin, 165 U. 273 281,
Rallroad Co. v. Sprague, 103 U. 8. 756, 26 17 Sup. Ct. 326, 329, 41 L. Ed ... 184
L. BEd 554.......... 00 ... , 30| Robinson v. Southern Nat. Bank, 180
Railrond Co. v. T'wombly, 100 U. 8. 78, 25 S. 295, 21 Sup. Ct. 383, 45 L. Ed. 53(‘ 826
Ed 550..........0.00 0 .. 1015 | Roche, In re, 101 Fed. 956, 42 C. C. A. 115 156
Ramsey v. Tod. 95 Tex. 614, 69 S. W. 133, Rochiford, In re, 124 Fed. 182, 185, 187,
93 Am. St. Rep. Sm .................. 51 59 C. 388. ... 53, 354, 857
Randall v. Bngham Wall. 523, 19 L. Ed. Rogers v. Penobscot Min. Co., 154 Fed. 606
b5 S 185 83 C. C. 380, .., 99
Rawson v. Parsons, 6 Mich. 400......... 211! Romano v. Capltol State Brick Co., 125
Read v. Dupper, 6 T. R. 366.........397, 398 Jowa, 591, 101 N. W. 437,°68 L. R A.
Read v, Plattsmonth, 10( U. 8. 568, 2 Sup 132, 106 Am. St. Rep. 323............. 125
Ct. 208, 27T L. Bd. 414, ................ 222 | Rome Petroleum & Iron Co. v. Hughes
Reddaway v. Banham (18‘)()) L. R. App. Specialty Well Drilling Co. (C. C.) 130
Cas. 199, 204, 210, 211, 215, 222, .. .412, 983, Fed. 585, .. vviniiie i
989 991, 992 | Rooney v. Second Ave. R. Co., 18 N
Reese, In re, 107 Fed. 942, 47 C. C. A. 87, | 868 ................... 0 .= 08
0 e 20 | Root v. Woolworth, 150 U. S. 401, 14 Sup.
Reifsnyder v. Lee, 44 Towa, 101, 24 Am. Ct. 136, 37 L. Bd. 1123............... 397
Rep. T33. . ccvir e, 340 | Rosenbaum v. Bauer, 120 U. S. 450, 7 Sup.
Reilly v. Golding, 10 Wall. 56, 19 L. Ed. Ct. 633, 30 L. Ed. 743................ 67
858 ...l e iee e ceevesnes. 347| Rothschild v. State, 7 Tex App. 519..... 325



CASES

Page

Roukous, In re (D. C) 128 Fed. 645, 12
Am. Bankr. Rep. 128.........c.ovenes 666

Rowan v. Runnels, 5 How. 134, 12 L. Ed. 14

475

782
456

85
Royal Saxon, The, 1 Wall. Jr. 256, 278,
Fed. Cas. 13803. ... . iivvrerernnanns
R. R. Kirkland, The (D. C.) 48 Fed. 760. .
Rubber Co. v. Goodyear, 9 Wall. 807, 19
L. Ed. 587, .0 ertiirinroneaannsanans
Rude v. Westcott, 130 U. S. 152, 9 Sup.

Ct. 463,32 L. Ed. 88S.......ooviiiinn 35
Rumford Chemical Works v. Hygienic
Chemical Co. (C. C. A.) 159 Fed. 436... 919

Rumford Chemical Works v. Muth (C. C)
35 Fed. 524, 1 L. R, A. 44, ... .........
Russell v. Clark, 7 Cranch, 69, 3 L. Ed. 271
Rutland Co. Nat. Bank v. Graves (D. C.)
19 Am. Bankr. Rep. 446, 156 Fed. 168..
R. W. Rogers Co. v. Wm. Rogers Mfg. Co.,
70 Fed. 1017, 1019, 17 C. C. A. 576, 578

Safe Deposit Co. v. Iron & Steel Co., 176
Pa. 536, 35 Atl. 220. ... . .c0iinnn
Sage v. Memphis & Little Rock R. Co.,
125 U. S. 361, 8 Sup. Ct. 887, 31 L. Ed.
094 &\ttt e 393
St. Gothard, The, 153 Fed. 855, 83 C. C. A. 4

979
98

360
989

672

BT cieieaaaann
St. Lawrence, The, 1 Black 522, 17 L. Ed.
180 oot iere e 476
St. Louis Brewing Ass'n v. Hayes, 38 C. C.
A. 449, 97 Fed. 859 809
St. Louis Flushing Co. v. American Flush-
ing Co., 156 Fed. 574, 84 C. C. A. 340... 261
St. Louis, L. M. & S. R. Co. v. Taylor, 210
U. 8. 281, 28 Sup. Ct. 616, 52 L. Ed. —
71 Ark. 445, 18 S. W. 220, 83 Ark. 491,
08 8. W. 059, ... e iiiennnnanos. 518,
St. Louis & S. F. R. Co. v. Delk (C. C. A))
158 Fed. 931, v i vevrivinanrnosonanss
St. Nicholas, The (D. C.) 49 Fed. 671.....
Saito, In re (C. C.) 62 Fed. 126..........
Salisbury v. 70,000 Feet of Lumber (D. C.)
68 Fed. 916. ... vvunineoenesnnesonossn
Salkey, In re, 9 N. B. R. 107, Fed. Cas. No.

521
518

408

12952 Ped. Cas. No. 12,253, 6 Biss.
2757 T P A 103, 617
Samel v. Dodd. 16 Am, Bankr. Rep. 167,

142 Fed. 68, 72, 73, 73 C. C. A.]%:'A, 259

Sampson v. Camperdown Cotton Mills (C.
C) 64 Fed 939, .o ivnvnnnneeensoanenn
Sas.l‘lgder v. Rose, 58 C. C. A. 171, 121 Fed.
L S T
Sanders v. Hancock, 128 Fed. 424, 433, 434,
63 C. C. A. 166. 176 262,
San Diego Land Co. v. National City, 174
U. S. 739, 757 ; 19 Sup. Ct. 804, 43 L. Ed.
L5 O 573
San Joaquin & Kings River C. & I. Co. v.
Stanislaus County (C. C.) 113 Fed. 930. .

n t
Sappho, The, 94 Fed. 545, 36 C. C. A. 395..
Saranac, The (D. C.) 132 Fed. 936........ 966
Saratoga, The (D. C.) 20 Fed. 869, 871.... 5%4
Savin Case, 131 U. S. 267, 268, 9 Sup. Ct.
699, 33 L. Bd. 150. ...cooeicnern s 20, 184
Savings "Co. v. Shepherd, 127 U. §. 502, 8
Sup. Ct. 1250,32 L. Bd. 163. .. .........
Scarborough v. Pargoud, 108 U. 8. 567, 2
Sup. Ct. 877, 27 L. Ed. 824.....00uve. 1010

527

CITED. xxvii
Page

Schafer, In re (D. C.) 18 Am. Bankr. Rep.
361, 151 Fed. 503. ... oo iverircesnennn 925

Scheuer v. Smith & Montgomery Book, ete.,
(_30., 7 Am. Bankr. Rep. 384, 112 ¥ed. 407,
50C. C. A. 812, ... i

Schlemmer v. Buffalo, ete., Co., 105 U. 8. 1,
10, 27 Sup. Ct. 407, 51 L. Ed. GS1....

Schlesinger, In re (D. C.) 3 Am. Bankr.
Rep. 342, 97 Fed. 930; 102 Fed. 117,
42 C. C. A.207.......... 103, 104. 103,

Schollenberger, Ex parte, 96 U. 8. 378, 24
L. Ed 853, i ireinnnannas 88

Schoonmaker v. Gilmore, 102 U. S. 118,
119, 26 L. Ed. 95. ...« o oviie i

Schweer v. Brown, 130 Fed. 328-330. 64
C.Co A BT4. et iiiieeeainaannnnn 03,

Schweinfurth v. Railroad Co., 60 Ohio St.
215, 54 N. E. 89. ... vvvviininnnnann

Scott, In re, 144 Fed. 79, 75 C. C. A, 237. .

Scott v. Standard Oil Co., 106 Ala. 475, 19
South. 71, 31 L. R. A. 374...........

Searl v. School Dist. No. 2, 124 U. S.
8 Sup. Ct. 460, 31 L. Ed. 415; 133 U. 8.
561, 10 Sup. Ct. 374, 33 L. Ed. 740..196, 632

Seaward v. Paterson, 1 L. R. Ch. Div.
%8_97) 545, 534, 76 Law Times (N. S.)

5

110
647

979

................................. 20
Seguranca, The (D. C) 58 Fed. 908...... 659
Seiders’ Appeal, 46 Pa. 57........00 000 136
Selchow v. Baker, 93 N. Y. 59, 45 Am. Rep.

169 vt e 988
Sessions v. Romadka, 145 U. S. 29, 41, 12

Sup. Ct. 799, 36 L. Ed. 609........... 857
Seymour v. McCormick, 19 How. 96, 15 L.

. BT it ieiveeeteneennsnssaannsnas 856
Shaffer, In re (D. C.) 104 Fed. 982....... 788
Sharon v. Hill (C. C.) 26 Fed. 337........ 1015
Sharp, In re. 107 N. Y. 476, 14 N. E. 348,

1Am. St. Rep. 851, v viiniinannns 7
Sharp v. Reissner (C. C.) 9 Fed. 445...... 845
Shaver v. Heller & Merz Co., 48 C. C. A.

48, 55, 59, 108 Fed. 821, 827, 832...... 989
Shepard v. Adams, 168 U. 8. 618-625, 18

Sup. Ct. 214, 42 L. Ed. 602, .%....... 349
Sherman v. Commercial Printing Co., 29

Mo, APDP. 31, . ciivirereniiiiie e s
Sherman v. Cook Co., 98 Mich. 61, 57 N.

W, 23 it iiet i e 209, 211
Sherwood v. Buffalo & New York City R.

Co.. 12 How. Prac. (N. Y.) 136........ 403
Shields v. Barrow, 17 How. 144, 15 L. Ed.

B8 o et 917, 918
Shively v. Bowlby, 152 U. 8. 1, 19, 20, 14

Sup. Ct. 548,38 L. Ed. 331............ 6
Singer Mfg. Co. v. June Mfg. Co., 163 U.

S. 169, 178, 183, 186. 189, 199, 200, 201,

204, 207, 16 Sup. Ct. 1002, 1016, 41 I.

Ed. 118, 131........ 412, 980, 982, 984, 991
Singer Mfg. Co. v. Looney, 103 Tenn. 262,

264, 265, 52 8. W. 819, ...........iun. 166
Skillern’s Ex. v. May’s Ex., 6 Cranch, 267,

3L Ed 220, ...t it 214
Slaughter v. Gerson, 13 Wall. 379, 20 L.

| % N 3 P T UNPIPO 677
Sloan, In re (D. C) 14 Am. Bankr. Rep.

435, 135 Fed. 8T3. .. oovveeueraon e 923
Smith v. Gaines, 93 U. 8. 341, 23 L. Id.

L3 ) T R I, 347, 351
Smith v. Jerome, 47 Misc. Rep. 22, 93 N. Y.

Supp. 202.. .0 00eeinns PR & k4



XXviil

163 FEDERAL REPORTER.

Page Page
Smith v. Kernochen, 7 How. 198, 216, 12 State v. Welch, 66 N. H. 178, 179, 28 AtlL
L.Ed. 666 ........c.covuiiiunnnnnnn. 4781 21, 22, ... e 12, 15
Smith v. Lyon, 133 U. 8. 315, 10 Sup. Ct. State v. Whitney, 70r. 386, ...c00vennn. 325
303,33 L.Ed. 633...........c.0c0n... , 89 [ State ex rel. N. H. & D. R. Co. v Railroad
Smith v \'rchols, 21 Wall. 112, 117, 22 L. Com'rs, 56 Conn. 308, 15 Atl. 756...... 969
.............................. 857 | Steamboat Co. v. Chace, 16 \Yall 522, 21
Snuth v. Sixbury, 25 Hun (L Y)232.... 9887 L Ed 369...cuuvueenrnrinnnnnnnins
Smith v, U. S., &5 C C. 333 157 Fed. Steamship Co v Low, 112 Fed. 161, 160,
"21 127 208 U. S. 618, "8 Sup Ct. 569, 171, 50 C. C X T
L. Ed........c.oo o ooviieiin., 520 | Stearns & Co v Rus~ell 85 Fed. 218, 29
Smlth v. Vulcan Iron Works, 165 U. S. C.C A 121, . i iiienaans 59
518, 17 Sup. Ct. 407, 41 L. &d. 810...... G835 | Steers v. Damel (C. C.) 4 Fed. 587...... 632
Smith v. Vulcamte Co 93 U. S. 486, 23 L. Stein, In re (D. C.) 94 Fed. 124.......... 788
Ed 932, .. e 293 Stepheus v. Overstolz (C. C.) 43 Fed. 465..1020
Smith v, Whitney, 1](‘ U S. 167, 177, 6 Sterling Remedy Co. v. Eureka Chemical &
Sup. Ct. 570, 20 1. E4. 601............ 698 Mfg. Co., 80 Fed. 100 25 C. C. A. 314 . 988
Smyth v, Ames, 169 U. S. 466, 526, 541, 18 Stevens v. Claxk 62 Fed. 321, 10 C.
Sup. Ct. 418, 432,42 L. d. 819........ 43 | BT ittt e e ]011
South Carolina v. Georgia, 93 U. S. 13, 23 Stevens v. Oscar Holway Co. (D. C.) 156-
Lo Ed 7T82. ... ... . . i ... 151 Fed 90 oo, 420
Southerland-Innes Co v. Thynas, 128 Fed. Stevenson v. Blakelock, 1 Maule & 8. 535 397
42,64 C. C. A, 116................... 644 | Stewart v. Lyman, 62 App Div. 182, 70 N.
Southern Pac. Co v. U. 8,168 U. S. Y. Supp. 936. ... e 401
48, 18 Sup. Ct 18,42 L. Bd. 855........ 478 | Stilwell-Bierce & Smith-Vaile Co. v. BEu-
Southern R. Co. v. Tift, 206 U. S. 428, 437, faula Cotton Oil Co., 117 Fed. 410, a4 (‘
27 Sup. Ct. 109 711, 51 L. Ed. 1124.... C. A B8%. ... ... .2 527
742, 749, 730 Stlttv Huidekoper, 17 Wall. 384, 21 L. Ed
Sovereign of the Seas (D. C.) 139 Fed. SI2 864 | 644 .v.vuoorenrirnns o e 0 782
Spalding v. Preston, 21 Vt. 15, 50 Am. Dec. 340 Stokes v. Saltonstall, 13 Pet. 181, 10 L. Ed. 107
Spare v. Home Mut. Ins. Co. (C. C.) 15 Stokes v. St'lte, Baxt, (Tenn.) 619, 30
Fed, T07. ot iiin it iinnannn 8761 Am. Rep. T2......cuvurmanunninnn 207
Spencer_v. Kelley (C. C.) 32 Fed. 838.... 597 | Stonemetz, etc., Co. v. Brown Folding
Spring Valley Waterworks v. City & Coun- Mach. Co. (C.C.) 46 Fed. 851.......... 540
ty of San Francisco (C. C.) 124 Fed. 574, Storer v. Freeman, 6 Mass. 433, 437, 4 Am.
L5102 S ST1| Dec. 155. ... 0vieiieerteineannnnnn.. 6.9
Spruhen v. Stout, 52 Wis, 517, 9 N. W. Stoughton v. Woodward (C. C.) 39 Fed. 902 988
................................. 701 | Stout, In re (D. C.) 109 Fed. 794......... 158
Stalker In re (D. C.) 123 Fed. 961...... 392 Strathau‘ly The, 124 U. 8. 558-580, 8 Sup.
‘Standard Lumber Co. v. Butler Ice Co.. 146 Ct. 31 L. Ed. 580. ...............
TFed. 359, 76 C. C. A. 639, 7 L. R. A. StreetR 'Co. v. Hart, 114 U. S. 660, 5 Sup.
(N. 8B) 467... ..o ... 375| Ct. 1127, 29 L. Bd. 226................ 661
‘Stanislaus Co. v. San Joaaquin C. & I. Co.. Strobel, In re, 160 Fed. 91(‘ ............. 788
192 U. 8. 201, 215, 24 Sun. Ct. 241, 48 Stuart v. Hayden, 72 Fed. 410, 13 C. C. A
L. Ed. 406.......). . : 569, 573, 575, 5781 618 ... ... . , 541
Stansbury v. Stansbury’s Adm'rs, 20 W. Sturm v. Fleming, 26 W. Va. 54........ 879
Va. 28 e e 503 | Sun Printing & Pub Ass’n v. Moore, 183 T.
‘Star Brass Works v. General I‘lectnc Co., . 642, 662, 22 Sup. Ct. 240, 46 L. Ed.
111 Fed. 398, 400, 49 C. C. A. 409. 411.. | 866 ..ovuoenrunnnn o 004
261, 26-, 527 S“arts v. Hammer, 194 U. S. 441, 24 Sup.
‘Star Mfg. Co. v. Nordeman, 118 Tenn, 384, Ct. 695,48 L. Ed. 1060................ 392
100 8. W. 93 ... 165 166 Swearmgen v. fohner 93 Towa, 147, 61 N.
State v. Adam, 40 La. Ann. 745, 5 South, 495 1, 26 L. R. A. 765, 57 Am. St. Rep.
.................................. 325 S AU, .
State v. Bowman. 10 Ohio. 445.......... 809 Sweeney v. Carter 011 Co., 199 U. S 252,
State v. Comer, 157 Ind. 611. 62 N. . 452 907 6 Sup. Ct. 55, 50 L. Bd. 178. ... 89
State v. Duncan 78 Vt. 364. 63 At] 220, waft In re (D. C) 118 Fed. 348 .. .. " 158
4 I. R. A. (N. 8)) 1144, 112 Am. St. Rep. Swift v. Philadelphia, ete., R. Co. (C. C.) 64
13222 90T Fed 59..uireenniiienanannnnnnii, 749
Stﬁte v5{‘granlxlm Co., 49 N. H. 240, 6 Am. 9 Swift v. Tyson, 16 Pet. 1, 10 L. Ed. 865.. 14
ep. 513 L
State v. Gllmanton 9 N. H. 461, 462, 463; Tampa Suburban R. Co., In re, 168 U. S.
14 N. 467, 478. .. ... L. 7] 583, 18 Sup. Ct. 177, 42 I. Ed. 5%9.... 685
State v. Gnswold 67 (‘onn 290, 34 Atl Tarrance v Florld‘l 188 U. 8. 523, 23 Sup
1046, 33 L. R. A. 227................ 343 Ct. 402, CEBdBT2. ., 323
State v. Heaton. 21 Wach 59, 56 Pac. 843 325 | Tarrant & Co . Hoff, 76 Fed. 959, 961,
State v. Martin, 30 Or. 108, 4( Pac. 196..1015| 22 C. C. A. 644, 646. .. ........... ... 989
State v. Roberts 59 N. H. 256, 484. 47 Tattersall v. National S. S. Co.,, 12 Q. B.
Am. Rep. 199.................. . 10 11, 16 ............................... 654
State v. Rollins, 8 N. H. 550, 561........ Tavlor V. Carryl 20 How. 583, 601, 15 L.
P - ¥ (1

sessesecen



CASES CITED.

Page
Taylor v. Norfolk & Ocean View R. Co.
(C. C. A) 162 Fed. 452. ..... ... .- .. 686
Taylor v. Royal Saxon, 1 Wall. Jr. 333, _
Fed. Cas. No. 13,803, .......ccvevennen 479
Teaff v. Hewitt, 1 Ohio St. 511.......... 684
Teal v. Walker, 111 U. S. 242, 4 Sup. Ct. o
420, 28 L. BEd. 415. .. ..coiiinenirais 393
Teller v. U. S., 49 C. C. A. 263, 111 Fed.
5 T T ..... 838
Terty v. Commercial Bauk, 92 U. 8. 454, 23
L. Bd. 620, ... 00 eeiieennveariannnss 837
Tetlow v. Tappan (C. C.) 85 Fed. 774..... . 988

Texas & P. R. Co. v. Abilene Cotton Oil
Co., 204 U. S. 426, 27 Sup. Ct. 50, 51
L. Bd 355, 0eeerernnraacsns 748, 749,

Texas & P. R. Co. v. Mugg, 202 U. 8. 242,
26 Sup. Ct. 628, 50 L. Ed. 1011........

Texas & Pac. R. Co. v. Swearingen, 196 U.
S. 51, 25 Sup. Ct. 164, 49 L. Ed. 382..

Thatcher Heating Co. v. Burtis, 121 U. 8.
286, 293, 7 Sup. Ct. 1034. 30 L. Ed. 942

Theresina, The (D. C.) 31 Fed. 90........

Thingvalla, The, 48 Fed. 764, 1 C. C. A. 87

Thisd Nat. Bank v. Gordon (C. C.) 53 Fed.

P L T 349
Thomas v. Taggart, 209 U. 8. 335, 28 Sup.

Ct. 519,52 L. Ed......oevvvenvcnnsncns 489
Thompson v. Boisselier, 114 U. 8. 1, § Sup.

Ct. 1042, 20 L. Bd. 76. .. .....ccov.nu.s 959

Thomp;gn v. Maxwell, 95 U. S. 391, 24 L.

88, 47, Bl..ee e
Thompson v. Stalmann (C. C.) 131 Fed. 802
Thomson v. Wooster, 114 U. 8. 112, 5 Sup.

661

Ct. 788, 20 L. Ed. 105........0o0eus 185
Thread Co. v. Armitage, 21 C. C. A. 178,

186, 74 Fed. 936, 944, .. ........c.vnn. 989
Thyra, The (D. C.) 114 Fed. 978........ 966
Tierney v. Helvetia-Swiss Fire Ins. Co. (C.

C.) 168 Fed. 82.......cccvevuverurnns 661
Tiffany, In re (D. C) 17 Am. Baker. Rep.

296, 147 Fed. 814. ... covuvvnnn.s 902, 903
Tiffany v. Milk Co. (D. C.) 15 Am. Bankr.

Rep. 413, 141 Fed. 444, ... .......0..0> 584
Tift Lumber Case, 206 U. 8. 428, 27 Sup.

Ct. 709, 51 L. Ed. 1124............... 737
Tilghman v. Proctor, 125 U. 8. 137, 8 Sup.

Ct. 84, 31 L. Bd. 664................ 158
Tindle v. Birkett. 205 U. 8. 183, 27 Sup.

Ct. 493,51 L.EA. T62.............c0. 132
Toby v. Brown, 11 Ark. 308............ 477
Toole v. Stephen, 4 Leigh (Va) 581...... 511

Topliff v. Topliff, 145 U. S. 156, 12 Sup. Ct.
823,860 L. BA.G38 . ...
Tornanses v. Melsing, 106 Fed. 773, 453-C.
LSRN - T
Towle v. First Nat. Bank of Boston, 153

Fed. 566. 82 C. C. A. 520, ............. 817
Town v. Stetson, 3 Daly (N. Y.) 53...... 979

Trade-Mark Cases, 100" U. S. 82, 99, 25
L. Ed. 5350 718

Transfer No. 4, The, 61 Fed. 364, 9 C. C.
. N 524 T 35, 636
Trask v. Wooster, 28 Mo. App. 408...... 979

Travelers’ Ins. Co. v. Johnson City, 99 Fed.
663, 666, 40 C. C. A. 58, 49 L. R. A. 123 221

Travers v. Rose, 14 N. J. Eq. 254........ 845

Tremolo Patent, The, 23 Wall. 5
23 L. Ed. 97

.........................

XX1X
Page
119
838..
478, 479
Tuckahoe Canal Co. v. Tuckahoe & James
River R. Co., 11 Leigh (Va.) 42, 36 Am.
Dec. 374, .o e iiiveasansssoanses 732
Tucker v. U. S., 151 U. S. 164, 14 Sup. Ct.
), 38 L. Ed. 112, e .32,
Tug River Co. v. Brigel, 86 Fed. 818, 30 C.
G A 41D, i e 1
Tulare Irr. Dist. v. Shepard, 185 U. 8. 13,
22 Sup. Ct. 531, 46 L. Ed. 773 7
Tuley v. Chicago, B. & Q. R. Co., 41 Mo.
App. 432 1
Turner v.
951, 14 L. R. A. 386

Union Bridge Co. v. U. S., 204 U. S. 364,

TPG%)flhom, In re, 137 Fed. 3, 69 C. C. A.

386, 27 Sup. Ct. 367, 51 L. Bd. 523... ...
147, 148, 152
Union Pac. R. Co. v. Colorado Eastern R.

Co., 54 Fed. 22, 4 C. C. A. 161........ 1010
Union Pacific R. Co. v. Goodridge, 149 U.
]S?‘.dG%O, 690, 13 Sup. Ct. 970, 975, 37 L
Union Switeh Co. v. Philadelphia & R. R. _ _
Co. (C.C)69 Fed. 833........000v0ens 845
Am. Bankr. Rep. 761, 132 Fed. 378...... 583
United Shoe M:_uchinery Co. v. Caunt (C.
U. 8. v. Anonymous (C. C) 21 Fed. 761,
L T E R 185
Ted. 442; (C. C. A 162 Fed. 111......,
S. v. Bailey, 9 Pet. 238, 9 L. Ed._ 113 130

TGN 113, 116, 117
United Button Co., Matter of (D. C) 12
) 134 Fod. 230 .. .0 unrrnnrenaenosss 539
U. S. v. Atchison, etc., R. Co. (D. C.) 150
o 518
U. S v. Baltic Mills Co., 124 Fed. 33, 59
55 424

C. C. A, 308 i cei e
U. S. v. Baltimore & O. 8. W. R. Co., 159

Fed. 83 «onovvneernnncnnecononsaneenns 642
U. & v. Baxter, 51 Fed. 624, 2 C. C. A,

B 0 R S T S 1010
U. S. v. Blasingame (D. C.) 116 Fed. (54. ., 641
U. S. v. Borcherling, 185 U. S. 223, 22

Sup. Ct. 607,46 L. BEd. 884............ 603
U. S. v. Boyd, 24 Fed. 692........... 368, 371
U. S. v. Brewer, 139 U. S. 278-288, 1

Sup. Ct. 538, 353 L. Bd. 190. .. ......... 796
U. S. v. Chicago & A. R. Co. (D. C.) 148

Ted., G48. .. it ieiie it innananosans 113
U. S. v. Chin Sing (D. C.) 153 Fed. 590.. 441
U. S. v. Clune (D. C) 62 Fed. 798...... 323
T. S. v. Cobban (C. C.) 127 Ted. 713,

520 O R 73, 14, 326
U. §. v. Cook, 17 Wall. 168, 21 L. Ed.

[55: 1< R I 520
U. S. v. Crosthwaite, 168 U. 8. 375, 18

Sup. Ct. 107, 42 T.. ¥d. 507........ 72, 73
U. 8. v. Cutajar (C. C.) 60 Fed. T-H...: 368
U. S v. Debs, 158 U. 8. 564, 15 Sup.

Ct. 900, 39 L. Ed, 1092.............. 52
U. S. v. Eagan (C. C.) 30 Fed. 612...... 323
U. S. v. Eaton, 144 U. 8. 677, 12 Sup.

Ct. 764, 36 L. Ed. 591, ............. 149
U. 8. v. B C. Knight Co., 156_TU. S. 1,

15 Sup. Ct. 249, 39 L. Ed. 325, ... ... 708
U. 8. v Edgerton (D. C.) 80 Fed. 374.... ™
U. S. v. Ferrary, 93 U. S. 628, 23 L.

Ed. e ten s nares AN 506



XXX

Page
C. S v Gale, 109 U. 8. 65, 71, 3 Sup. Ct
1, 27 1. 15d. 329
U. 8. v. Greene & Doremus, Sup. Ct
Dlst Columbia (Unrep.).......ccvuue.
. Jones (C. C) 81 Fed. 725.......
. Keitel (D. C.) 157 Fed. 396.....
. Kellum (C. C.) 7 Fed. 843.....
. Kilpatrick (D. C.) 16 Fed. 766. .
. Kimball (C. C) 117 Fed. 156.
‘\IaeDanle] 7 Pet. 1, 8 L. Ed. 587
. Maid (D. C) 116 Fed. 650.....
v. Matthews (D. C.) 146 Peg.

. v. Mrs. Gue Lim. 176 U.
Sup. Ct. 415,44 L. Ed. 544.........
. Mitchell (C. C.) 136 Fed. S96,
323 ‘326
. Moore (C. C) 11 Fed. 248.....
. Morgan (C. C.) 111 Fed. 474.
. Morse (C. C.) 161 Fed. 429.....
. National Surety Co., 92 Fed. 551,
526

<<<<<<<

174
. \mety Nine Diamonds, 139 Fed.
963971,1200 . 9,13, 19, 2
. (N. 8) 185............. 368,
One Package of Distilled Splrlts
(D G) 88 Fed. 856..........ccvn....
S. v. Parrott, McAllister, 271, 27 Fed.

Cas No. 15,998 937
U.S. v Perth Amboy Ship Building &

E. Co. (C. C) 137 Fed. 689.......... 175
U. 8. v. Plumer, 27 Fed. Cas. No. 16,056 67
U. 8. v. Pomeroy (C. C.) 152 Fed. 279. .1017
U. S. v. Queen (D. C) 105 Fed. 269, 24

Opin. Atty. Gen. 61...................

.AS. g} Reaves, 126 Fed. 127, 60 C. C.

U S v. Relsm"er 128 U. S. 398402, ‘)

Sup. Ct. 99, 32 L. Ed. 480
U. S. v. Rosenthal (C. C) 121 Fed SGS
126 Fed. 766

U. 8. v. Ryder. 110 U. 8. 729, 4 Sup.
Ct. 196, 28 L. Ed. 308........... 443, 444

U. S. v. Shlpp, 903 TU. S 563, 57:’), 27
Sup. Ct. 1635, 51 L. Ed. 319. 20
S. v. Simmons (C. C.) 47 Fed. 57 443

U. 9S v. Singer, 82 U. 8. 120, 21 L. Ed 506
U. S v Standard Qil Co. (D. C.) 148 Fed.
")1 154 Fed. 728 . 8. 69, 1
v. Tennant (D. C.) 93 Fed 613.
U. %. v. Terry (D. C.) 39 Fed 355....
U. S. v. Thayer (D. C.) 154 Fed. 508 ; 209
S. 39. 28 Sup. Ct. 426. 52 1. Ed. — 928
S. v. Train (C. C.) 12 Fed. 852..... 196
. S. v. Twining, 132 Fed. 129....... 73, 74
- 8. v. Union Pacific R. Co., 160 U. S.
1, 16 Sup. Ct. 190, 40 L. Ed.'319..... .. 750
UCS v. g%andergr]ft 142 Fed. 448, 73 C.

.Cf
w

CJC.‘C!

U. S v. Wong Kim Ark, 169 U. S. 649,
663, 18 Sup. Ct. 456, 42 L. Ed. 890. 906, 923
C:. 8 v. Wy man & Co 156 Fed. 97. 99,
84 C. C. A. 123......... eene...1010, 1011

163 FEDERAL REPORTER.

Page

Urtr;teg States F. & G. Co. U. S 191

, 24 Sup. Ct. 142 48 L

United States, to use of Fidelity Nat.
Bank of Spokane, v. Rundle, 100 Fed.
400, 40 C. C. 450

United States, to use of Standard Furni-
ture Co.. v. ZBtna Indemnity Co., 40
Wash. 87 82 Pac. 171 1

Upson, In re (D. C) 124 Fed. 980, 10 Am.

ankr, Rep. 768..........00cuuun ... 1
Utah-Nevada Go. v. De Lamar, 133 Fed.

113, 66 C. C. A, 179.......c..oon...
Utten v. Utten, 1 Mer. 51 2 Dan. Ch.

Pr. (6th Am. Ed) 1712000 ivnens 1004
Van Beil v. Prescott, 82 N. Y. 630...... 979
Van Brunt v. Schenck 11 Johns, (N. Y) 238
Van Ness v. Pacard, 2 Pet. 137, 7 L.

Ed. 874, ..o i, 632
Van Stone v. Stillwell & Bierce Mfg. Co,

142 U, 8. 128, 12 Sup. Ct. 181, 35 L.

Ed 961....... .. .. . . . . . - 453
Vedamore, The, 137 Ied. 844, 70 C. C.

A 342 e 782
Vetaloro v. Perkins (C. C.) 101 Fed. 393.. 125

Vlcksburg Waterworks v. Vickshurg, 185

U. 8. 65, 22 Sup. Ct. 583, 46 L. Ed. 808 305
thon v. Welsh, 9 Pick. (Mass.) 87...... 11
Von Armin v. Amerl%m ’;‘Sgbe Works, 188

Mass. 515, 74 N L 680, 2
Voyageur De La Mer, The, 28 Fed. Cas.

No. 17,025, oottt e iieeennnnn 374
Walden v Skinner, 101 U. 8. 577, 25 L.
Watdron 5. Harvey, 54 W. Va. 608, 46

S. E. 603, 102 Am. St. Rep. 959. . 879

Walker, In re (D C) 3 Am Bankr, Rep
35, OB Fed. 550. ... 0uerrronnrrnns, 637
Walker v. Brown, 165 U. S. 634, 663, 17
Sup. Ct. 453, 41 L. Ed. 865.......... 165
Walker Patent Pivoted Bin Co. v. Miller
(C. C.) 146 Fed. 249.................. 300
Walter Baker & Co. v. Baker (C. C) 77
Fed. 181, 187, 188.........covveven...
Walter Baker & Co v. Sanders, 80 Fed.

889, 26 C. QC. 220 .., 989
Walter Baker & Co v. Slack, 130 Fed.
514,65 C. C. A. 138.................. 412
Wamsley v. Currence, 25 W. Va. 543..... 897
Ward v. Farwell, 97 1l 593, 605....... 47
Warren v. Para Rubber Shoe Co., 166
Mass. 97, 44 N, BE. 112.............. 021
Wa«hmgton Co. v. Lansden, 172 U. S.
53% 556, 19 Sup. Ct. 996 43 1. Ed. 811

Washington Gas Co. v. District of Colum-

bia, 161 U S. 316, 16 Sup. Ct. 564, 40

L.Ed 712... ... ... .00 .., 808
Watrous \Ifg Co. v. American Hardware

Co. (C. C.) 161 Fed. 362............. 299
Watson v. Michael, 21 W. Va. 568...... 997
Watuppa Co v. Fall Rlver, 154 Mass.

305, 28 N. E. 257, 13 L. 255.. 6
Wauton v. De Wolf, 142 U. s. 138, 12

Sup. Ct. 173, 35 L. Ed. 965.......... 1010
Wazxelbaum (D C.) 101 Fed. 228........ 158



CASES CITED. xxXi
Page Page
Weaver v. Burr, 31 W. Va. 736, 8 8. B. _ {Wigging Ferry Co. v. Railroad Co., 142

743, 3 Lo R. A 94 oooneensnss ... 251| U.S. 396, 12 Sup. Ct. 188, 35 L. Ed.
Weeks v. Wayne Circuit Judges, 78 Mich. 1.000 .......... P P 632

956, 41 N. W. 260... . ccc-onerees ... 898 | Wilderott, The, 201 U. $. 378, 387, 26 Sup.
Weinreb, In re, 16 Am. Bankr. Rep. 702, Ct. 467, 50 L. Ed. 794........ P 367

146 Fed. 243, 76 C. C. A. 609, ........ 617 | Willamette, The, 70 Fed. 874, 18 C. C. A.
Weitzel v. Rabe, 103 U. S. 313, 26 L. Ed. 366, 31 L. R. A. TI15...c.eveneroas 636

7 I S R R R R AR LR 507 | William v. Bankhead, 19 Wall. 571, 22 .
Woellcome v. Thompson & Capper, 1 L. R. L. Ed 184...0uvuiuivneirinnnnsnrsns 93

Ch. Div. (1904) 736, 742, 749, 750, . . Williamette Valley, The (D. C.) 71 Fed.

086, 98T 712 ...\ uuserinnnnaneeaane et 596
Wellsburg & State Line R. R. Co. v. Pan- william F. Babcock, Th 'G) 31 Fed.

handle Traction Co., 56 W. Va. 18, 48 418 ....... RO e(D) ...... °% 966

S. B, T46. .. c0vvvenreenes RRERARI 153, 734 Williams v. Heard, 140 U. S. 529’ 11 Sup.
Wells & Richardson Co. v. Siegel, Cooper Ct. 885, 35 L. Ed. 550. .. .coveeocucees 603

& Co. (C. C.) 106 Fed. T vavonnn R 988 Wilson, Ex parte, 114 U. S. 426, 5 Sup.
Welsh v. Hole, 1 Doug. 238....... .- 397, 398 | "Ct. 935, 939, 29 L. Bd. 89......... 323, 329
Welsh v. North Cambria (D. C.) 40 Fed- 1} Wilson v. Everett, 139 U. S. 616, 11 Sup.
CBBD e e see 685 Gt 664, 85 L. Bd. 286. ... ouoaiensiins 197
Wenman v. Mohawk Ins. Co, 13 Wend. | wilson v. Haley Live Stock Co, 153 T.

(N. Y) 267, 23 Am. Dec. 402 S. 89, 14 Sup. Ct. 768, 38 L. Ed. 627.. 237
\\Oe_ftroths Appeal, 3 Wkly. Notes Cas. 136 Wilson v. Nelson, 183 U. S. 196, 197, 22
RS e ek, 140 T, o | b OF 4 46 L B I GG
“423, 79EC. C. A, 359IR139U 940 A 268 ’ . { "V o1g

e Blectric Co. v, La Rue, L A, 268, . ..i.el.s B R

S. 601, 11 Sup. Ct. 670, 35 L. Ed. 204.. 259 Wilson v. State, [ 595, 13 South. .
Western Electric Co. v. North Electric Co., _ \V—ilst;n v U' S . 16”. U S 6]‘3 : 6"3 16 -
W135 Fed]f; 80, 88?, S67 C. C.éA. aa3i30(tit3. % 526 Sup Gt. 895 40 L. Bd -109()" 29, 815

estern Loan avings Co. v. Bulte & : ’ s PPN

123805tqon Cénsmégﬁnz' %0.’1330 .S, 368, - W{O}}fo%e\& Xg’ézlstern Union Tel. Co. (C. C)) os
Sop. Ot. 720, 52 Lo Bd......es: .- 3 (53 D LT RT LRt
Western Tel. Mfg. Co. v. American Elec- “é‘ﬁo,? F‘%&"‘é‘&; Mach. Co. V-. 1\-Io‘r.e.uf) (9- 511

SR o 1 Y OO W 6
Westen‘]'ﬁnion Tel. Co. v. Pennsylvania 285w eenae s e neen st e

Co. (C. C.) 125 Fed. 67......ooonvezs 632 Wﬁnchlfsteﬁ Matter lgg 1§*Da Qb), 19 Am. 902
Westinghouse, ete., Co. v. Mustard (C. C) Bankr. Rep. 2z¢, loo led. 0o, ... .... JU=

87 Fed. 330, ...c.ceeeranncereianzoss + 540 WlPSk%%' Vé3%alll‘08d Co., 71 Towa, 197, 32 299

e . -]t,2pt,4ﬁ4’ 1. N, W. 3830, ... ciiiiesiesseneenn o
WeSt.on Y . Cha1 .S. (.n.l ...... ? ........ ‘. ... 195 | Wisner, Ex parte, 203 U. 8. 449, 27 Sup.
West Roxbury v. Stoddard, 7 Allen (Mass.) Ct. 150, 51 L. Ed. 264....... 41, 88, 89, 660

................................. 9! Woite v. Lewis, 19 How. 280, 15 L. Ed.
West Side Paper Co., In re (C. C. A) 162 (3 2 PR S R 400

Fed. 110. ... cvrvenecaroenonsacocasens 026 | Wolff v. Archibald (C. C.) 14 Fed. 869... 661
Wheeler v. Warner, 47 N. Y. 519, 7 Am. Wolf’s Appeal, 106 Pa. 545............ 393

Rep. 478 e ivvurennciisvasacesanrens 890 | Wolkowich v. Mason, 150 Fed. 699, 703, 80
Wheeler & Wilson Mfg. Co. v. Howard C. G A 43D, 0t eeeecanrianenenns 215, 216

(C. C)28 Fed. T4l...cvnuonenvsnons 27 | Wood v. Brown, 104 Fed. 203, 43 C. C.
Whipple v. Hutchinson, 4 Blatchf. 190, | A 474 ......coeomoiecenoepzesy 350, 371

191, Fed. Cas. No. .17,517 ...... ceeees 185 | Wood v. Carpenter, 101 U. S. 185, 25 L.
Winialge_; ((}Bo.cv.A Hluntmgton Co., 95 Fed. 851 o T 1 A 677

71, 87 . C. AL 150 e vorunrezzeennss 5 i ] Ra.
VRS Sk g, % e e B B 8 R e
5 Sup. Ct. , 531, . . 857. ... orth v. M ife Ins. ., 183

White v. Arndt, 1 Whart. (Pa) 91...... 632 Wﬁ?d‘s\'01§:_)14'v22 lSllt]lllz,al cIél %76!,15460(1)1. }lgd)
Wélite 1307S°4hiofb’ml<1781%3s' 542, 20 Sup. g7 | B e ..., 981
t. ; S Bd 188 e . Handy, 23 Fed. 49.......... 684
ol 00T, cidus, 216 Ba. 11,18, 2%, . | Weemiy_v. Wormy, 3 el U L
B4 At 862....... .. P A11] TRA, BFL e s ez 93
White's Appeal, 10 Pa. 252... ... - 000 632 | wortendyke v. White, 2 Ban. & Ard. 25.. 306
Whiteselle v. Texas Loan Agency (Tex. Wotherspoon v. Currie, L. R. 5 H. L.

Civ. App) 27 8. W, 309, 813.. ... - 877 | 508, 522, 523.... ... SO 989, 992

Wﬁietley72'1 Murphy, 5 Or. 328, 20 Am.1017 Wrigilt v."l;mver 3L R A5 ' 511
2 PR e eeeeceenes ; s Ve B DU e s ia
ngtne% "‘77‘§e’1{3“i‘; 11?(? ?r-}g 530, 25 o1 Wylie v. Coxe, 15 How. 415, 14 L. Ed. 753 399

up. Ct. , . Ed. 5 Y I A
“Whitworth v. Illinois Cent. R. Co. C. Yale & Towne Mfg. Co. v. Alder, 154 Fed.
O 07 Ted, BT ssserarssnnsnss - (G oo ] 757783 O, O AL TAD..iierrtennernes 942




XXXii 163 FEDERAL REPORTER,

Page Page .
Yamishita, In re, 30 Wash. 234, 70 Pac. York Mfg. Co. v. Cassell, 201 U. S. 344,
482, 94 Am. St. Rep. 860........... 924 | 352, 26 Sup. Ct. 481, 484, 50 L. Ed.
Yates v. Jones Nat. Bank, 206 U. 8. 158; T8 i ier it ieninsernnenes 216, 498, 499
178, 27 Sup. Ct. 638, 645, 51 L. Ed.
002 ¢ ovvueteenoeresenenneosesrenans 1020 | Zeiger v. Pennsylvania R. R. (C. C.) 151 _
Ied. 348; (C. C. A.) 158 Fed. 809...... 125

See End of Index for Tables of Federal Cases in Other Reports.
1



CASES

ARGUED AND DETERMINED

IN THE

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE
CIRCUIT AND DISTRICT COURTS.

PERCY SUMMER CLUB v. ASTLE et al.
(Circuit Court of Appeals, First Circuit. May 20, 1908.)
No. 682.

1. CoURTS — JURISDICTION OF FEDERAL COURTS — CITIZENSHIP FRAUDULENTLY
ACQUIRED.

A club was incorporated under the laws of New Hampshire for the
purpose of acquiring and holding lands surrounding a lake in that state
and the exclusive right of fishing therein. Subsequently some of the
members incorporated a second ciub by the saine name under the laws of
New Jersey, to which the lands acquired by the first corporation were
conveyed, and which also acquired other lands. Five years afterward a
third club having the same name was incorporated in New Hampshire,
to which all of such lands were leased. Five years later still the New
Jersey corporation brought suit in a federal court in New Iampshire to
establish its exclusive right of fishing in the lake. Hcld that, taking in-
to consideration the facts that the members of the several corporations
for the most part resided in New York, or further south, the length of
time since complainant’s incorporation, and that it had acquired addi-
tional land thereafter, it was not so clear that the sole purpose of its
incorporation was to enable it to invoke the jurisdiction of the federal
court as to defeat such jurisdiction.

2. F1sH—PRIVATE RIGHTS OF FISHERY—INJUNCTION.

A complainant claiming the exclusive right of fishing in a body of wa-
ter may maintain a suit in equity, in the nature of a bill of peace, to pro-
tect such right by enjeining other persons from fishing therein. who
claim the right as members of the general public, and from committing
trespasses on complainant’s shore property which are only incidental to
such fishing.

[Ed. Note.—For cases in point, see Cent. Dig. vol. 23, Fish, §§ 3, 8, 11.]

8. SAME—RIGHT OF F1SHERY—PONDS AND LAKES IN NEwW HAMPSHIRE.

Under the decisions of the Supreme Court of New Hampshire, taken
together from the beginning, and based in part upon the Massachusetts
ordinances of 1641 and 1647, and in part upon an appreciation of local
usage from the earliest times, the right of fishing in all lakes and great
ponds is free in the public, and, at least in the absence of a legislative
grant, does not vest exclusively in the owner of the shore and soil; and
the rule established by such decisions will be followed by a federal court
in determining rights under a deed to property in that state.

[Ed. Note—For cases in point, see Cent. Dig. vol. 23, Fish, §§ 3, 8, 11.]
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4, CouRTS—FEDERAL COURTS—FOLLOWING STATE DECISIONS.

Where a decision of the bighest court of a state, although based upon
the common law, is deemed of an application especially local, its au-
thority in a federal court is almost as great as would be given to it if it
construed a state statute. especially if the rule thereby established per-
tains to real property.
9~£Ed' Note.—For cases in point, see Cent. Dig. vol. 13, Courts, §§ 950-

58. .

Conclusiveness of judgment between federal and state courts, sée notes
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478; Union &
Planters’ Bank v. City of Memphis, 49 C. C. A. 468.]

Appeal from the Circuit Court of the United States for the Dis-
trict of New Hampshire,

Philip Carpenter, for appellant,

Edwin G. Eastman, Atty. Gen., for the State of New Hampshire.

Henry F. Hollis (Albert S." Batchellor, on the brief, and Crawford
D. Hening, on supplemental brief), for appellees.

Before COLT and LOWELL, Circuit Judges, and BROWN, Dis-
trict Judge.

LOWELL, Circuit Judge. The complainant, a New Jersey corpo-
ration, brought in 1900 a bill in equity in the Circuit Court for the
District of New Hampshire against defendant citizens of New Hamp-
shire, named and unnamed, to enjoin them from fishing in Christine
Lake and from trespassing upon its shores. The complainant claims
an exclusive right of fishery in the lake and an exclusive right of ac-
cess to its shores. The defendants assert a right to fish existing by
the common law of New Hampshire in favor of the public. The Cir-
cuit Court dismissed the bill, and the complainant has appealed to this
court. 145 Fed. 53. In their answer, the defendants set up that this
court was without jurisdiction, because the complainant’s citizenship
in New Jersey was collusively acquired for the purpose of giving juris-
diction to the federal courts; that the complainant was really a New
Hampshire corporation, and so the diversity of citizenship alleged in
the bill was based upon fraud. This question was little argued before
us or before the Circuit Court. Considerable evidence was taken there-
upon. In their supplementary brief the defendants seem disposed to
waive their objection. Nevertheless we are bound to dispose of the
jurisdictional question before we consider the merits of the case. If
this objection of the defendants be well founded, the Circuit Court
was altogether without jurisdiction of the cause, although both parties
had agreed to submit thereto. In 1883 certain persons organized a
corporation under the laws of New Hampshire, styled the “Percy
Summer Club,” to which corporation most of the land in question was
duly conveyed. In 1890 the members of the New Hampshire cor-
poration, or some of them, organized the present complainant under
the laws of New Jersey, and in the same year caused to be made to
the complainant a conveyance of all the real estate belonging to the
original New Hampshire corporation. Other land was subsequently
acquired by the complainant from other persons. In 1895, when a
compromise was proposed concerning the fishery in Christine Lake,
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some members of the New Jersey corporation, and other persons act-
ing with them, organized a second New Hampshire corporation under
the same name. This second New Hampshire corporation toock by
lease from the complainant the latter’s real estate, but that lease was
terminated in 1899. The corporate purposes of the three several cor-
porations above-mentioned were the same. The defendants contend
that the court will look beneath the citizenship of the complainant in
New Jersey, as established by the legal fiction which follows incorpora-
tion, and will treat the complainant, not as the veritable owner of the
property here in question, but as a person who has been given a legal
title thereto with the sole purpose that the real party in interest, a
citizen of New Hampshire, may obtain a trial of its controversy with
the defendants, also citizens of New Hampshire, in the federal courts.

The defendants rest their contention upon Lehigh Mining & Mfg.
Co. v. Kelly, 160 U. S. 327, 16 Sup. Ct. 307, 40 L. Ed. 444, which un-
doubtedly resembles the case at bar in some important respects. The
differences between the two cases are considerable, however, and, in
our judgment, they are material. The Lehigh Companv was incor-
porated immediately before the commencement of the suit. The com-
plainant before us was incorporated 10 years before this bill was
brought. In the Lehigh Case, as stated by Mr. Justice Harlan, no
purpose but that of gaining federal jurisdiction was suggested by the
plaintiff’s incorporation. In the case at bar most of the complainant’s
members were residents of New York or of places further south.
Some of these men testified that the New Jersey incorporation was
resorted to for the greater convenience of corporate meetings. In the
Lehigh Case the Virginia corporation was held ready to accept a re-
conveyance from the plaintiff after the close of the litigation. In the
case at bar the New Hampshire corporation of 1883 has been neglect-
ed for many years, and the rights under its charter may well have
lapsed. Except as evidence of the intention of the members, the New
Hampshire incorporation of 1895 does not concern us, being subse-
quent to that in New Jersey. In the Lehigh Case the plaintiff held no
property except that conveyed to it by the Virginia corporation. In
the case at bar the complainant has acquired land from parties other
than the New Hampshire corporation. The complainant has spent
considerable sums of money upon the property. On the whole, while
we may suspect that a desire to enter the federal courts was the chief
cause of the New Jersey incorporation, yet the defendants have not
shown that this was the sole cause of that incorporation so clearly as
to justify us in treating it as a mere subterfuge. The Circuit Court,
therefore, had jurisdiction of the case.

At the argument the defendants contended that the bill should be
dismissed because the complainant had an adequate remedy at law.
We do not find this objection anywhere stated .in the pleadings, and
we agree with the learned judge of the court below that the case was
not without the jurisdiction of the Circuit Court by reason of a want
of equity. We also agree with him that the controversy before us
was not res judicata between the parties.

We come next to the merits of the case. Christine Lake is a natural
lake said to contain about 140 acres, situated in the town of Stark,
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county of Co6s and state of New Hampshire. There are several tiny
streams flowing into it, and it delivers its waters through an un-
navigable outlet into the Ammonoosuc river. The complainant claims
title to the whole border of the lake by mesne conveyances under grants
from the English crown made in 1773 and 1774. The complainant’s
paper title does not go back beyond 1834 ; but the earlier land records
of Cods county were destroyed by fire in 1886, and we may fairly in-
fer the loss of a deed or of a series of deeds which granted to the com-
plainant the title and rights conveyed by the crown to the grantees of
Stratford and of Percy.

The Stratford grant made by the crown to the “grantees of Strat-
ford” in 1773 was expressed to include “all that tract or Parcell of
Land situate lying and being within our said Province of New Hamp-
shire containing by admeasurement 48603 acres, and is to contain
something more than miles square out of which an allowance
is to be made for high Ways and unimprovable lands by Rocks Moun-
tains and rivers 2600 acres free according to a plan and survey * * *
butted & bounded as follows, viz.” (Then followed the boundaries
expressed as in an ordinary deed.) “To have and to hold the said
tract of land as above expressed together with all privileges and ap-
purtenances to them and to their respective heirs and assigns forever
by the name of Stratford, upon the following conditions.” The con-
ditions are immaterial. The Percy grant of 1774 used similar lan-
guage. Construed according to the common law of England, these
grants passed to the grantees the fishery in Christine Lake. Bristow
v. Cormican, 3 App. Cas. 641.

The first Constitution of New Hampshire, adopted in 1784, provided
that:

“All the laws which have heretofore been adopted, used and approved, in
the province, colony, or state of New Hampshire, and usually practiced on in
the courts of law, shall reinain and be in full force until altered and repeal-

ed by the Legislature; such parts thereof only excepted as are repugnant
to the rights and liberties contained in this Constitution.”

In State v. Rollins, 8 N. H. 550, 561 (1837), the Supreme Court
said

“There seems to be no reason to doubt, therefore, that the body of the
English common law, and the statutés in amendment of it, so far as they are
applicable to the government instituted here, and to the condition of the peo-
ple, were in force here, as a part of the law of the province, except where
other provision was made by express statute, or by local usage.”

The defendants assert a local usage of free fishery in the ponds of
New Hampshire, contrary to the common law of England. The latest
- decisions of the highest court of New Hampshire undoubtedly declare
that this usage exists. If it does not exist, the common law is op-
erative, and the complainant prevails. The existence or nonexistence
of this local usage is the principal question in the case.

The complainant’s argument is this: The grants made by the
crown to the “grantees of Stratford” in 1773, and to the “grantees of
Percy” in 1774, though these grants made no express reference to
fishery, vet passed to the grantees the title both to the waters of Chris-
tine Lake and to the fishery therein. This was the construction put
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upon like grants by the common law which, in 1773 and 1774, was in

force in Egngland, which was then in force in the Province of New

Hampshire, and has since been established as the common law of the

state by virtue of its Constitution adopted in 1784. This was the con-

struction put by the courts of New Hampshire upon like grants until

1889, when the Supreme Court of the state overruled its former de-

cisions and thus changed a well-established rule of property. Under

these circumstances, the federal courts are not bound by the latest
decisions of the state courts in the construction of the grants under
consideration, but, on the contrary, are bound to secure to the com-
plainant grantee the rights conveyed by the grants as they were first
_construed, To establish its position the complainant refers to Gelpcke
v. Dubuque, 1 Wall. 175, 17 L. Ed. 520, and Muhlker v. N. Y. &
Harlem R. R., 197 U. S. 544, 25 Sup. Ct. 522, 49 L. Ed. 872. If this
court does not deem the decisions rendered in New Hampshire before
the grant to the complainant conclusive here in its favor, then the
complainant makes the alternative contention that the federal courts
should construe the language of the grants as to them seems right,
uncontrolled by the decisions of the New Hampshire courts which
have been rendered since the grants to the complainant were made.
For this alternative contention, the complainant refers to Burgess
v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, 27 1.. Ed. 359, and to Rob-
erts v. Lewis, 153 U. S. 367, 14 Sup. Ct. 945, 38 L. Ed. 747. The de-
fendants, on the other hand, rely upon the latest decisions of the New
Hampshire courts.
As our decision of this case must depend largely (1) upon the
course of decision in the Supreme Court of New Hampshire, and (®)
" upon the relation of the federal courts to this course of decision, we
must examine carefully and at some length (1) the decisions of the
Supreme Court of New Hampshire concerning lakes and the fishery
therein, and (?) the decisions of the Supreme Court of the United
States concerning the authority which should be attributed by the fed-
eral courts to the decisions of local courts upon the law of real estate,
and upon the construction of deeds. Before dealing with the cases
decided by the Supreme Court of New Hampshire, however, men-
tion must be made of the Massachusetts ordinances of 1641 and 1647,
which have affected considerably the fishery law of eastern New Eng-
land, and have often been referred to by the New Hampshire court.
Without some account of these ordinances, the opinions of that court
could not be made intelligible.

In 1641 the Colony of Massachusetts Bay, which adjoined New
Hampshire on the south made the following provision in its Body of
Liberties:

“Every Inhabitant that is an howse holder shall have free fishing and fowl-
ing in any great ponds and bayes, coves and rivers, so farre as the sea ebbes
and flowes within the presincts of the towne where they dwell, unlesse the
free men of the same towne or the Generall Court have otherwise appropriated

them, provided that this shall not be extended to give leave to any man to
come upon others proprietie without there leave.”

Colonial Laws of Mass. (Whitmore’s Ed. of 1889) p. 37, No. 16.
The Massachusetts Body of Liberties is reprinted in 1 Laws of New
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Hampshire, p. 748, as, in the opinion of the learned editor, “made
operative by colonial legislation in New Hampshire as well as in Mas-
sachusetts Bay.” In 1647 the provision above quoted was amplified
and amended by the General Court of Massachusetts Bay as follows:

“Every Inhabitant who is an householder shall have free fishing and fowl-
ing in any great ponds, bayes, coves and rivers, so farr as the sea ebbs and
flowes, within the precincts of the towne where they dwell, unless the free-
men of the same towne or the General Court have otherwise appropriated
them. Provided that no town shall appropriate to any particular person or
persons, any great pond containing more than ten acres of land, and that no
man shall come upon anothers propriety without their leave otherwise then as
hereafter expressed. 'The which clearly to determine, It is declared, that iu
all creeks, coves and other places, about and uponr salt-water, where the sea
ebbs and flowes, the proprietor of the land adjoining, shall have propriety to
the low-water-mark, where the sea doth not ebb above a hundred rods, and
not more wheresoever it ebbs further. Provided that such proprietor shall not
by this liberty, have power to stop or hinder the passage of boates or other
vessels, in or through any sea, creeks or coves, to other mens houses or lands.
And for great ponds lying in common, though within the bounds of some town,
it shall be free for any man to fish and fowle there, and may pass and repass
on foot through any mans propriety for that end, 8o they trespass not upon
any mans corn or meddow.” 1b. 170.

This ordinance has been construed to leave fresh ponds of less than
10 acres in the ownership of the riparian owners. By St. 1869, p. 678,
c. 384, 8§ 7, 8, the limit of private ownership in Massachusetts has been
raised to 20 acres.

In Storer v. Freeman, 6 Mass. 435, 437, 4 Am. Dec. 155, the Su-
preme Court of Massachusetts held that the ordinance of 1647 was
“annulled with the charter by the authority of which it was made.”
The reference is to the forfeiture of the charter of the Colony of
Massachusetts Bay in 1685. 'This supposed annulment of the ordi-
nance has since been doubted by the same court. Commonwealth v.
Alger, 7 Cush. (Mass.) 53; Commonwealth v. Roxbury, 9 Gray
(Mass.) 451 (and the note thereon of the learned reporter, afterwards
Chief Justice of the Supreme Court of Massachusetts and associate
justice of the Supreme Court of the United States); Litchfield v.
Scituate, 136 Mass. 39, 46; Attorney General v. Revere Copper Co.,
152 Mass. 444, 25 N. E. 605, 9 L. R. A. 510; Watuppa Co. v. Fall
River, 154 Mass. 305, 28 N. E. 257, 13 L. R. A. 255 Attorney Gen-
eral v. Herrick, 190 Mass. 307, 76 N. E. 1045; Boston v. Lecraw,
17 How. 426, 15 L. Ed. 118; Shively v. Bowlby, 152 U. S.1, 19, 20,
14 Sup. Ct. 548, 38 L. Ed. 331. In Butler v. Attorney General, 195
Mass. 79, 82, 83, 80 N. E. 688, 689, 8 L. R. A. (N. S.) 1047, the court
observed :

“The ordinance is treated as settling the common law of Massachusetts,
and as embodying the local law as to the jus privatum; which in England is
represented by the crown, and the jus publicum, which is there represented by

the Parliament, both of which in this country are subject to the exercise of
legislative power.”

Whatever be the precise force of the ordinance as an existing stat-
ute, several matters are well settled in connection with it: First, it
expresses the law of the land then contained in the Colony of Mas-
sachusetts Bay; second, it likewise expresses the law of the land then
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contained within the Colonies of Plymouth and of Maine, and in the
islands of Martha’s Vineyard and Nantucket, which then belonged to
New York. In no place outside the Bay Colony did it have the force
of statute law. Barker v. Bates, 13 Pick. (Mass.) 2535, 23 Am. Dec.
678 ; Emerson v. Taylor, 9 Greenl. (Me.) 42, 23 Am. Dec. 531; Bar-
rows v. McDermott, 73 Me. 441. The fishery of great ponds was thus
free in Massachusetts to (the south of New Hampshire, and in Maine
to the north and east. From 1640 to 1679, the whole or part of the
territory contained in the present state of New Hampshire was sub-
ject to the jurisdiction of the colony of Massachusetts Bay under cir-
cumstances and with limitations which we need not here discuss. Dur-
ing this period the ordinances above referred to were adopted. In
several cases the Supreme Court of New Hampshire has treated the
Massachusetts ordinances as having a material, though somewhat
anomalous effect upon the law of New Hampshire. These cases and
others relating to the right of fishery in ponds we next consider.

In State v. Gilmanton, 9 N. H. 461 (1838), Id., 14 N. H. 467 (1843),
the boundaries of a town were in question, described in the grant as
“running * * * to Winipisiogee pond, or river that runs out of
said pond * * * then north to Winipisiogee pond; then on the
pond and river to meet the first line.” 9 N. H. 462. As there was
controversy whether the water in question was a river or something
else, the court observed:

“The question whether the water be a river or not is important only upon
the ground that, if it be a river, the town, as it extends to the river, is bound-
ed by the center of the stream, whereas if it strikes any large body of stand-

ing water, by whatever name it is called, it is bounded by the water’s edge.”
14 N. H. 478.

See, also, 9 N. H. 463. The jury found the water in question to
be a river, and the decision of the case, which deals with a political
rather than a private boundary, is not in point.

In Nudd v. Hobbs, 17 N. H. 524, 526, 527 (1845), the court said
that:

“By the union of the settlements In New Hampshire with the colony of Mas-
sachusetts, the laws of the Massachusetts colony were extended over those
settlements, and justice was administered here according to the rules there
prescribed. This union continued until 1679, and during that time the ordi-
nances relating to lands bounding on the seashore would seem to have been
in force here, as a part of the laws regulating the title to real property. If
this be so, it may perhaps be held that the first enactment of the General As-
sembly of the province of New Hampshire, under the commission constituting
a president and council for its government, which provided that the laws they
had formerly been governed by should be a rule in judicial proceedings, so
far as they would suit our Constitution, and not be repugnant to the laws of
England, until others were legally published, included the ordinance of 1641,
go that it has been transmitted as the rule in relation to this species of prop-
erty to the present day.”

In Nudd v. Lamprey, an unreported case, decided in 1847, referred
to in Concord Mfg. Co. v. Robertson, 66 N. H. 1, 25 Atl. 718, 18 L.
R. A. 679 (1889), the court held that the owner of the upland had not
the exclusive right to take seaweed from the adjoining flats. In his
opinion Chief Justice Parker said:
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“The court instructed the jury that the seashore belonged to the owner of
the adjoining land to low-water mark. If this raling be correct, it must be
because the English common law has been abrogated by the Massachusetts
ordinance of 1G41; but we cannot hold that that ordinance was adopted here
either in practice or as law. The temporary union of this state with Massa-
chusetts did not make that ordinance the abiding law of this state. There
was no possession upon which plaintiff can maintain his action. We know
of no legislation by which the ordinance of 1641 is in force here, and the
counsel for plaintiff seem to admit that they do not understand how it is in
force in Massachusetts and Maine.”

Notwithstanding this language, the ordinances continued to be no-
ticed by the Supreme Court of New Hampshire as having some effect
upon the interpretation of New Hampshire law.

Bell v. Offutt (1860) was a writ of entry to recover so much of the
bed of Massabesic Pond as was situated adjoining and over against
the plaintiff’s land. After argument before the full court, and after
the preparation of an opinion by Mr. Justice Fowler, which was con-
curred in by the rest of the judges, the case was settled by an entry of
[ M » M > e

neither party.” It follows that Mr. Justice Fowler’s opinion has not

the authority attaching to an opinion of the full bench rendered in a
case which has been litigated to final judgment, and so it has not
been reported. Nevertheless we feel justified in referring to it as an
exposition of local law made by persons chosen to interpret the laws
of New Hampshire, whose pronouncement was deprived of full au-
thority only by an act of the parties, unconnected with the opinion
formed by the judges. For the history of this case we refer to the
original draft of Chief Justice Doe’s opinion in the Concord Mfg.
Co. Case, printed as an appendix to the complainant’s brief in the
case at bar.

Massabesic Pond is situated in Auburn, and contains about 1,200
acres. 'The precise form of the deed in controversy in Bell v. Offutt
was discussed in the infroduction to the opinion above referred to.
The judges, however, expressly rested their conclusion upon a rule
of law that conveyances of the land about a navigable pond in New
Hampshire do not pass title to the bed of the pond. For example,
Mr. Justice Foster said:

“The lakes and large ponds of fresh water in this country are clearly navi-
gable waters, and the dominion and property in them and the lands under
them are of public right and inseparable from the power of government un-
less by express or explicit grant for the purpose, if at all. * * =% Thereupon
the title to the land under the navigable waters of New Hampshire, whether
tide waters, lakes, or ponds, revested in the crown to be holden in trust for
the public as a prerogative of the government, unless specially dissevered
therefrom by apt words clearly expressing an intention to separate the same
from the government. Inland waters, where the public have been used to ex-
ercise a free right of passage and of fishery from the time whereof the mem-
ory of man runneth to the contrary, are public navigable waters. Public user
is the most convincing evidence of the navigability of water—the most un-
failing test to apply. * * #* 'Tried by this test, there can be no doubt, we
think, that Massabesic Pond and all the large bodies of fresh water in New
Hampshire are navigable. By the Colony Ordinance of 1641 in Massachusetts
Ancient Charters, 148, 149, all great ponds, defined to be ponds of over 10
acres in extent, were expressly declared to be public, and, though lying within
any town, not liable to be appropriated to any particular person or persons.
It is believed that this ordinance, if not formally, was practically at least
adopted as of binding force in New Hampshire by the extension of the juris-
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diction of Massachusetts over our territory; at all events, the history of legis-
Jation here from the earliest organization of the government shows that the
fisheries in such ponds and the streams flowing from them were regarded as
of public right. There is scarcely a lake or pond of any considerable magni-
tude within the limits of the state which has not at one time or other been
the subject of special legislative control by the prohibition of the right there-
in at particular seasons, and the regulation of the mode of taking fish there-
from at other times. So, too, several acts have been passed annexing islands
in our lakes and ponds to the neighboring towns. Now, upen the doctrine upon
which plaintiff in the present case contends, all these legislative acts were
clearly usurpations—unauthorized and unjustifiable attempts by the Legis-
lature to interfere with and control the private and exclusive rights of the
owners of these lakes and ponds to the fish and islands within their waters.
But, in our view of the matter, these acts furnish the most conclusive evi-
dence that these lakes and ponds were regarded, used, and treated by the
Legislature, hoth provincial and state, as of public right—as possessing all
the distinguishing characteristics of public navigable waters.”

The reference to the Massachusetts ordinances of 1641 and 1647 is to
be noted as indicating that the decision in Nudd v. Lamprey was not
intended to exclude that ordinance from all effect upon New Hamp-
shire titles.

While the conclusion in Bell v. Offutt was rested upon the navigabil-
ity of Massabesic Lake, and that lake is several times as large as
Christine Lake, yet no test of navigability in Bell v. Offutt was sug-
gested which does not apply to the latter. Massabesic Lake is not
comparable in size to Winipisiogee. The opinion recognizes also the
difference between a boundary upon a nonnavigable fresh water stream
and that upon a lake.

In Clement v. Burns, 43 N. H. 609, 621 (1862), a case concerned
with the right of the owner of the upland to the adjoining flats, the
court said:

“As a rule of positive law, the ordinance of 1641 was not binding upon New
Hampshire ; but when we consider that a union was effected in that same year
between New Hampshire, or so much of it as was then settled, and Massd
chusetts. which was continued for about forty years, making them practically

one government, we should naturally expect that the same usages would spring
up here under that ordinance.”

In this remark the court accepted the statement of the Supreme
Court of Massachusetts in Storer v. Freeman that, by reason of the
forfeiture of the Massachusetts charter, the ordinances of 1641 and
1647 had ceased to have any legislative force. In that respect the New
Hampshire court did not distinguish between Massachusetts and New
Hampshire.

In State v. Franklin Co., 49 N. H. 240, 6 Am. Rep. 513 (1870), the
court had to consider the right of fishery in Lake Winipisiogee now
admitted to be public. The decision of the case does not concern us,
but, in order to establish the freedom of the fishery, Mr. Justice Smith
referred to West Roxbury v. Stoddard, 7 Allen (Mass.) 158, a case
which is wholly concerned with the rule of law embodied in the Mas-
sachusetts ordinances. Considered together, these New Hampshire
cases which we have already referred to indicate, at the least, that in
New Hampshire, as well as in Plymouth and in Maine, the Massa-
chusetts ordinances concerning fresh water ponds express the present
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law of the land, though the basis of this law in all these places may be
doubtful. :

In State v. Roberts, 59 N. H. 256, 47 Am. Rep. 199 (1879), the own-
er of the land surrounding Christine Lake was indicted for a violation
of chapter 55, p. 44, Laws 1872, which reads as follows:

“No person shall catch, kill or destroy apy trout {in certain months). ‘This
act shall not be censtrued to apply to any waters in which any person or
persons have now by law the exclusive right to take #* * * {rout.”

The court held that, if there was free communication through which
trout passed from the lake to the Ammonoosuc river, the state might
limit the time in which trout should be caught within the lake itself;
and so the case was left open for further proof. Manifestly the deci-
sion did not cover the case at bar, but the complainant relies upon
the language of the court. As this language constitutes a chief sup-
port of the complainant’s case, we quote it at some length:

“At common law the right of fishery in navigable waters was public and
common to all, and in waters not navigable it was limited to the riparian own-
er of the soil, and helonged exclusively to him. * # * Hence, while the
riparian owner has the exclusive right of fishery upon his own land, he must
so exercise that right as not to injure others in the employment of a similar
right upon their lands upon the stream above and below. * * * But, while
the Legislature has power to regulate and limit the time and manner of tak-
ing fish in waters which are public breeding-places or passageways for fish, it
has not assumed to interfere with the privileges of the owners of private
ponds having no communication through which fish are accustomed to pass to
other waters. Such ponds, whether natural or artificial, are regarded as pri-
vate property, and the owners may take fish therefrom whenever they choose,
without restraint from any legislative enactment, since the exercise of this
right in no way interferes with the rights of others. ‘The Legislature protects
the owners of such ponds in the enjoyment of their privileges, and they are
expressly excepted from the statutory restrictions by the third section of the
act upon which the indictment in this case is founded. The defendant is in
possession, claiming the ownership of North Pond. There is no suggestion
that the public have any rights in its, waters other than as a breeding place
for the supply of fish to other streams, or a channel for their passage. If, as
the defendant claims, the trout are within his control, and there is no com-
munication through which they can pass from the pond to other waters, the
indictiment cannot be maintained. If, as is claimed in behalf of the state,
there is free communication through which trout pass from the pond to the
streams leading into it and to the Ammonoosue river, the indictment can be
maintained upon proof of those facts.”

-In Chase v. Baker, 59 N. H. 347 (1879), the defendant was sued
for a violation of Gen. Laws 1878, c. 179, § 1, since repealed, which
provided that any person taking fish in any pond wholly in the control
of a riparian owner and used for breeding should be liable to a fine,
to be recovered, ‘as it seems, at the suit of the riparian owner. The
court gave judgment for the defendant, observing that:

“The plaintiff was not owner or lessee of all the land under or around and
adjoining the pond, and cannot maintain this action.”

We are unable to find either in the decision or in the opinion in
Chase v. Baker anything to support the complainant’s contention.
The statute gave to the owner of all the land about a breeding pond
the exclusive right of fishery therein. This is not to deny the general
right of the public to fish in great ponds. In those states wherein the
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Massachusetts ordinances are admitted to express the law, the right of
the Legislature to grant exclusive fishery in a great pond has been
recognized. Commonwealth v. Vincent, 108 Mass. 441,

In State v. Roberts, 59 N. H. 484 (1879), the defendant had been
convicted of the offense charged in the case above referred to. The
evidence was before the court concerning the passage of trout from
Christine Lake to the Ammonoosuc river. The defendant’s excep-
tions were overruled, and his conviction upheld. The ccurt said in its
opinion :

“Subject to the right of the state to regulate the destruction or preservation
of fish, their free passage, and the use of the water as a highway, the owner of
the land upon unnavigable streams and inland bodies of water has therein the
exclusive right of fishery. 3 Kent Com. 310, #418; Vinton v. Welsh, 9 Pick.
(Mass.) 87. The right of the Legislature to enact penal laws to prevent the
undue déstruction of fish does not depend upon the fact that any particular
body of water does not furnish a supply of fish, but upon the fact that like
other wild animals they are free, and the owner of the soil under the water
containing them has not on that account any property in them. 'The fact that
the defendant owned the land around North Pond gave him no exclusive prop-
erty in the four trout before they were caught, unless their natural freedom
had been destroyed by falling under the absolute control of the riparian owner.
If the trout were not the prolific source of other trout for connecting streams,
their freedom of passage to and from and through the pond prevented the
defendant, a riparian owner, from acquiriug property in them against the
right of the state to preserve them for the enjoyment of future anglers. The
fact that the fish were in water surrounded by the defendant's land, unless
the water was so inclosed as to be ahsolutely within his control, and the free
passage of the fish to and from it was entirely and righttully obstructed, gave
him no more property in them than he would have obtained in a wild deer
that came upon his land, or a wild bird that might have alighted upon it.”
Page 486. :

It will be noticed that the decision in this case did not involve the
exclusive right of the riparian owner to fish in a great pond. The de-
fendant was indicted for a violation of the game law, and his convic-
tion was upheld. The complainant in this case does not rely upon the
decision in State v. Roberts, but upon the language used arguendo by
the Supreme Court. We may doubt if the court, in speaking of the
exclusive rights of riparian owners, did not have in mind the exclusive
rights which were so frequently given by the Legislature of New
Hampshire, rather than those which are based upon common law.

In Concord Mfg. Co. v. Robertson, 66 N. H. 1, 25 Atl. 718, 18 L.
R. A. 679 (1889), a riparian owner upon the outlet of a great pond
brought suit against another riparian owner for an unreasonable dim-
inution of the water of the pond by the defendant’s cutting ice there-
on. The Supreme Court held that the agreed facts did not show *‘that
the defendant’s removal of ice was an unreasonable use of the pond,
or that the plaintiffs suffered damage.” The case was ordered to
stand for trial. In the long opinion of the court Chief Justice Doc
discussed the title to the water of great ponds, and declared that it
was in the public. Most of the cases above cited and many others
there came under his careful consideration. The decision in Concord
Mifg. Co. v. Robertson has no bearing upon the case at bar, but the
language used indicates beyond a doubt an opinion favorable to the
defendant before us.
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In State v. Welch, 66 N. H. 178, 28 Atl. 21 (1889), the defen lant
was indicted for fishing in Christine Lake in 1884, contrary to General
Laws 1878, c. 179, § 1, which read as follows:

“If any person shall, at any time, catch, kill or destroy in any manner any
fish in any pond, reservoir, or spring prepared or used for the purpose of
breeding, growing, or preserving the same, or from any brook or stream run-
ning through or supplying such pond or reservoir on land owned or leased for
the purpose aforesaid, or shall break down any dam or embankment of the
same, or shall in any way poison or pollute such water, or shall place therein
any fish, or the roe, spawn, or fry of the same without permission of the own-
er or lessee of the land upon or through which such waters stand or flow, he
shall for every such offense be fined not exceeding fifty dollars, or be imprison-
ed not exceeding six months, or both ; provided, that said owners or lessees
shall post in at least two conspicuouns places on said land a notice with the
words ‘reserved for fish culture or preservation, trespass forbidden,” plainly
painted, printed, or written thereon, and keep the same thus posted. This-
section shall be interpreted to apply only to sach ponds, streams or springs
as are wholly within the control of sone person owning the land around the
same, who has made some improvement or expended money or labor in stock-:
ing the same with fish for his own use.”

This statute has been amended by St. 1885, p. 264, c. 61, which
added the words: “And in no case shall it apply to natural ponds.”
The indictment therefore charged an act which would not have been
criminal if committed within four years of the time of the court’s opin-
ion. The prosecution did not rely upon the statute as giving to the
riparian owners the fishery in the pond, but claimed private ownership
of the pond and its fishery at common law. The court cited the Con-
cord Mfg. Co. Case, and set aside the conviction; whether on the
ground that the indictment was defective, that the statute was uncon-
stitutional, that it had been amended, or that it did not apply to the
case, cannot be gathered from the opinion of the court. The decision,
therefore, is not clearly in point, but the court said:

“One of the reserved questions was raised by the objection (presented by the
defendant at the trial) that the club had no such private right as was neces-
sary to bring the case within the statute. Whatever view is taken of the evi-
dence tending to show, as the state claimed, that the club owned the sur-
rounding land, it had no tendency to show that they ownead the pond. The bed

of the pond was reserved, set apart, and held in trust for the public use.”
.Page 179 of 66 N. H., page 22 of 28 Atl.

In Percy Summer Club v. Welch, 66 N. H. 180, 28 Atl. 22 (1889),
the New Hampshire corporation of 1883, the complainant’s grantor,
brought a bill in equity to restrain the defendant from fishing in
Christine Lake. Upon the authority of the two cases last cited, the
court held that the bill could not be maintained. In Dolbeer v. Sun-
cook Waterworks Co., 72 N. H. 562, 58 Atl. 504 (1904), the riparian
owners about a pond of 15 acres sought damages for the appropria-
tion of the pond. The court denied the petition on the ground that
the pond was public property. These two decisions support directly the
defendant’s contention in the case at bar.

We have thus completed our review of the New Hampshire deci-
sions. Read together, they show that, from the beginning, the New
Hampshire court has tended to hold free the fishery in all considerable
lakes and ponds, basing its action partly upon the analogy of the Mas-
sachusetts ordinances, and partly upon an appreciation of local usage.
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This is not the less indisputable because the reasoning of the New
. Hampshire court, with all respect be it said, has not always been con-
sistent, nor has its language been clear. Moreover, a confusion be-
tween an exclusive fishery secured to the riparian owner by the game
laws and an exclusive fishery at common law has led to some overstate-
ment about the latter, until the controversy respecting Christine Lake
brought a definite statement of the law in accordance with the tendency
of the earlier decisions and in favor of these defendants. It may seem
strange that the ownership of the water and fishery of the numerous
ponds of New Hampshire remained so long without unequivocal and
authoritative decision. But, in completing our search among the
neighboring states, we have found that in Vermont the ownership of
the fishery in a pond appears to depend on the language of the state
Constitution. N. E. Trout Club v. Mather, 68 Vt. 338, 35 Atl. 323,
33 L. R. A. 569 (1895). No decision of the Supreme Court of Rhode
Island on the subject has been called to our attention. In the one case
found in Connecticut there had been an express conveyance of the
pond by the proprietors of the colony. Turner v. Hebron, 61 Conn.
175, 22 Atl. 951, 14 L. R. A. 386 (1891). From time to time, by
special acts, the Legislature of New Hampshire has made the act of
fishing in sundry ponds criminal on the part of all but riparian owners.
Both complainant and defendants have based argument upon these
statutes. The former has contended that the Legislature thus recog-
nized the private right of the riparian owner to the fishery, making
an infringement of this right a crime where it had before been only
a trespass. The defendants, on the other hand, have contended that
these statutes manifest the authority of the Legislature to deal with
the fishery in ponds. Not much weight can be attached to either
argument. Where the fishery in great ponds is undoubtedly public,
as in Massachusetts, the Legislature has in some cases granted an ex-
clusive fishery to private individuals. We mention the matter here in
order to show that the arguments referred to have not been over-
looked.

Having followed the course of decision in the Supreme Court of
New Hampshire from its earliest reference to the Massachusetts or-
dinances down to its final decision of the question here involved in
favor of the defendants, we have next to consider the degree to which
federal courts having the same questions before them, will follow the
decisions of a state court. The matter has been considered by the Su-
preme Court so often that we need refer to little which is outside its
reports. ’

The decisions of the Supreme Court which review upon writ of er-
ror the decision of a state court upholding a statute which is alleged to
impair a contract are not here in point. There the Supreme Court
exercises no right of general review, but must affirm the judgment of
the state court unless it contravenes the Constitution of the United
States. Hence the Supreme Court in those cases neither follows nor
refuses to follow the course of decisions of the state court, but, hav-
ing a particular judgment of that court before it, reverses the judg-
ment or leaves it undisturbed according as it does or does not con-
travene the federal Constitution. Other decisions made by the state
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court upon the same subject have ordinarily nothing to do with the
case. N. O. Waterworks v. Sugar Co., 125 U. S. 18, 30, 8 Sup. Ct.
741, 31 L. Ed. 607; Mobile Transportation Co. v. Mobile, 187 U. S.
479, 491, 23 Sup. Ct. 170, 47 1,. Ed. 266.

Where the litigation originates in a federal court, as in the case at
bar, or has been removed to it from a state court, the federal court it-
self must render judgment. In so doing, it searches for precedents,
and gives proper weight to those precedents which are found in the
courts of that state wherein the federal court exercises its functions.
The interpretation of state statutes and of state Constitutions is gener-
ally for the state courts, and the federal courts, in their construction of
these writings, ordinarily follow the construction which has been adopt-
ed by the state courts before the controversy arose. M’Cutchen v.
Marshall, 8 Pet. 220, 8 L. Ed. 923; Great Southern Hotel Co. v.
Jones, 193 U. S. 532, 24 Sup. Ct. 576, 48 L. Ed. 7¥8. This has some-
times been done, even if an overruling of earlier decisions in the state
court calls for an overruling by the federal court of decisions which it
has formerly made. Green v. Neal, 6 Pet. 291, 8 L. Ed. 402; Fair-
field v. County of Gallatin, 100 U. S. 47, 25 L. Ed. 544. But the fed-
eral court does not yield invariably. Rowan v. Runnels, 5 How. 134,
12 L. Ed. 85; Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, 27
L. Ed. 359.

Where the change of opinion in the state court concerns the inter-
pretation of a state statute and results in an avoidance of contracts
already entered into on the faith of the earlier decisions of the same
court, the federal court, in construing the state statute, deems itself
bound to follow the earlier state decisions, so far as those contracts
are concerned, but, as to contracts made since the change of decision
in the state court the federal court follows the later decision. Gelpcke
v. Dubuque, 1 Wall. 175, 17 L. Ed. 520. We mention the rule of
Gelpcke v. Dubuque only because it is relied on by the complainant.
We have before us no statute of New Hampshire to construe, and
the case is therefore inapplicable. It is true that St. N. H. 1887, p.
466, c. 86, declared the waters of all ponds over 20 acres to be public.
But the decisions of the New Hampshire courts rendered since the
passage-of that statute have been rested expressly and altogether upon
the common law.

Where the controversy before the federal court is concerned, as here,
not with the construction of state statutes, but with the construction
put by the state court upon the common law, the rule is different.
Certain matters have been held by the Supreme Court to appertain to
general law apart from local conditions, and as to these the decisions
of the courts of the state where the federal court sits are deemed to
have no peculiar authority. Swift v. Tyson, 16 Pet. 1, 10 L. Ed. 865.
Where, however, the decision of the state court, though based upon the
common law, is deemed of an application especially local, this decision
is given an authority almost as great as would be assigned to it if it
construed a state statute. As was said by Mr. Justice Bradley in
Rurgess v. Seligman, 107 U. S. 20, 33, 34, 2 Sup. Ct. 10, 21, 22, 27
L. Ed. 359:
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“Since the ordinary administration of the law is ecarried on by the state
courts, it necessarily happens that by the course of their decisions certain
rules are established which become rules of property and action in the state,
and have all the effect of law, and which it would be wrong to disturb. This
is especially true with regard to the law of real estate and the construction of
the state Constitutions and statutes. Such established rules are always re-
garded by the federal courts, no less than by the state courts themselves, as
authoritative declarations of what the law is. But, where the law has not
been thus settled, it is the right and duty of the federal courts to exercise
their own judgment; as they also always do in reference to the doctrines of
commercial law and general jurisprudence. So, when contracts and transac-
tions have been entered into, and rights have accrued thereon under a par-
ticular state of the decisions, or when there has been no decision, of the state
tribunals, the federal courts properly claim the right to adopt their own in-
terpretation of the law applicable to the case, although a different interpreta-
tion may be adopted by the state courts after such rights have accrued. But
even in such cases, for the sake of harmony and to avoid confusion, the federal
courts will lean towards an agreement of views with the state courts if the
guestion seems to them balanced with doubt.”

The case before us concerns the construction to be put upon the
language of a deed. The language is of common use. The construc-
tion put upon this language, as is admitted, has varied in the states of
the Union. In interpreting the language of a deed of land lying in a
particular state the interpretation put upon that language by the state
court necessarily carries peculiar weight. “The question of the title
of a riparian owner is one of local law.” Whitaker v. McBride. 197
U. S. 510, 512, 25 Sup. Ct. 530, 531, 49 1. Ed. 857. To decide the
case before us, we need not decide if, in construing the deeds upon
which the complainant relies, we are bound to follow Concord Mig.
Co. v. Robertson, and Dolbeer v. Waterworks Co., or if we should
merely “lean towards an agreement of views with the state courts if
the question seems to them (the federal courts) balanced with doubt.”
We need not agree with all the reasoning of the learned Chief Justice
in the Concord Mfg. Co. Case in order to recognize that the considered
decisions of the Supreme Court of New Hampshire concerning the
interpretation of New Hampshire deeds are entitled to peculiar weight.
As was said by that court in Dolbeer v. Suncook Waterworks Co., 72
N. H. 562, 563, 564, 58 Atl. 504:

“At the December Term, 1889, three cases were decided in which the char-
acter of natural, freshwater ponds, as to being public or private waters, was
considered: Concord Mfg. Co. v. Robertson, 66 N. H. 1, 25 Atl. 718, 18 L. R.
A. 679 State v. Welch, 66 N. H. 178, 28 Atl. 21, and Percy Summer Club v.
‘Welch, 66 N. H. 180, 28 Atl. 22. 1In the last two cases the question was def-
mitely raised whether a pond containing 300 to 500 acres, situated in the
midst of a tract of land belonging to a single owner, was the private property
of the landowner or was public property; and it was decided that it was
public property. The question was not fully discussed in these cases, but the
first case was cited as authority for the decisions without additional com-
ment, thus adopting the conclusion therein reached and the reasoning by which
it was supported. If, as the plaintiff’s counsel suggest, the question was not
before the court in the first case, and so what was said upon it should be re-
garded as dictum if attention is fixed upon that case alone, yet when the three
cases are considered together in connection with the fact that they were de-
cided at the same term, by the same court speaking through the same judge
(Chief Justice Doe), and with the further fact that the first case is cited as
the authority for the decisions in the other two, it becomes apparent that the
first case must be treated as authoritative on the question.”
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Even if tlte cases decided before State v. Roberts are not in point,
yet they contain many dicta which indicate that in the absence of an
express grant from the state the fishery of a great pond is not of pri-
vate ownership, and the facts in Bell v. Offutt are hardly distinguish-
able from those in the case before us. Had it been reported, it must
have affected considerably the arguments upon both sides. Therefore
we find nothing which requires us to differ from the considered opin-
ion of the Supreme Court of New Hampshire.

We agree with the Circuit Court in holding that, apart from the
fishery, the interference with the complainant’s rights in the borders
of the pond does not warrant the interposition of a court of equity.

The decree of the Circuit Court is affirmed, and the appellees recover
their costs of appeal.

GARRIGAN v. UNITED STATES.

(Circuit Court of Appeals, Seventh Circuit. April 14, 1908. Rehearing De-
nied June 4, 1908.)

No. 1,341.

1. INJUNCTION—VIOLATION—CONTEMPT—CIVIL OR CRIMINAL PROCEEDINGS.

Where, in a proceeding to punish respondent for contempt in violating
a strike injunction, there was neither allegation nor proof of his rela-
tion to or privity with either of the persons enjoined prior to or apart
from alleged acts in violation and contempt of such injunction, the pro-
ceedings were strictly criminal in their nature, under the rule that a pro-
ceeding for civil contempt obtains only for the benefit and enforcement of
the rights of the parties to a suit, while proceedings for criminal con-
tempt are to punish for acts in contempt of the power and dignity of
court.

2. SAME—PROOF BY AFFIDAVITS.

Where a criminal contempt for violating an injunction is sought to be
established by affidavits, the facts, to authorize a conviction, must be
clearly established.

[Ed. Note.—For cases in point, see Cent. Dig. vol. 27, Injunction, § 514.]

3. SAME—STRIKE INJUNCTION--DUTY T0 OBEY—PERSONS NOT PARTIES.

A person not one of the parties enjoined by a strike injunction, while
not strictly chargeable for breach or violation of the injeanction in the
same sense as those terms are applicable to the parties, is nevertheless
bound with other members of the public to observe its restrictions when
known, to the extent that he must not aid or abet in its violation by
others, nor set the known command of the court at defiance by interfer-
ence with or obstruction of the known administration of justice, and if
he does so the court’s power to punish is absolute.

[Ed. Note.—For cases in point, see Cent. Dig. vol. 27, Injunction, § 495.]

4. SAME—PETITION.

A petition for violation of a strike injunction by a person not a party,
alleging in the alternative that respondent knew, or by the exercise of
ordinary intelligence might have known, of the issuance of the injunc-
tion, was insufficient to charge him with knowledge thereof.

5. SAME—CRIMINAL CONTEMPT—PRESUMPTION OF INNOCENCE.
In a proceeding for criminal contempt in violating a strike Injunction,
respondent is entitled to the benefit of the presumption of innocence.
6. SAME—VIOLATION—KNOWLEDGE—EVIDENCE.

In a proceeding for a criminal contempt in the violation of a strike in-
junction, evidence held insufficient to warrant a finding that respondent
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who was not a party to the original proceedings, had knowledge of the
injunction, or that his act constituted a contempt.
(I2d. Note.—For cases in point, see Cent. Dig. vol. 27, Injunction, § 514.]

7. SAME.

That respondent, a city fireman, assaulted a guard on one of petitioner’s
wagons during a strike, after the guard had been arrested and was in
the custody of the city police authorities, and had therefore ceased to act
as a guard, did not constitute a violation of a strike injunction, restrain-
ing persons from interfering with persons managing petitioner’s horses,
wagons, etc., in the conduct of its business.

In Error to the Circuit Court of the United States for the Eastern
Division of the Northern District of Illinois. .
For opinion below, see 141 Fed. 679.

The plaintiff in error, Daniel Garrigan, was adjudged by the Circuit Court
guilty of contempt, in the violation of an injunctional order issued by that
court, in aiding and abetting the parties enjoined and interfering with the
business and employés under the protection of such order, and the proceed-
ings and judgment are brought for review by this writ of error.

The judgment recites the proceedings and findings and reads as follows:

“It appearing to the court that on April 28, 1905, the Employers’ Teaming
Company filed its bill of complaint in equity in said court, in and for said
district and division thereof. praying for an injunction, both temporary and
permanent, and that on said April 28, 1905, on the application of said the
Employers’ Teaming Company, said court duly entered.of record, in said
chancery proceeding, a temporary stay and injunctional order, and that said
the Employers’ Teaming Company thereafter filed a petition in said chancery
proceeding for a rule directing Daniel Garrigan to show cause by a short day
why he should not be attached for contempt of said court for violating said
temporary stay and injunctional order; and it further appearing to the court
that affidavits were duly filed with and in support of said petition, and that
upon the filing and presentation of said petition and affidavits, said Daniel
Garrigan was duly ruled by said court, in said chancery proceeding, to show
cause by May 31, 1905, at 10 o’clock a. m. why he should not be attached for
contempt of said court for violating said temporary stay and injunctional or-
der; and that said Daniel Garrigan was duly and personally served with a
certified copy of said rule, and that he thereafter filed an answer thereto,
supported by affidavits, and that rebuttal affidavits were filed by said the
Employers’ Teaming Company; and the court having heard and considered
said petition, answer, and all said affidavits, and also oral evidence then and
there offered in open court by said the Employers’ Teaminpg Company and also
by said Daniel Garrigan; and the court having heard the arguments of counsel
for said respective parties, and being fully advised in the premises, and said
Daniel Garrigan having been present in open court in person and by counsel
at the hearing on said rule, and being also now here present in open court in
person and by counsel—the court finds: That said Daniel Garrigan on May
2, 1905, in the city of Chicago, in said district, had full knowledge of the
existence of said temporary stay and injunctional order and of the terms
thereof, and with such knowledge did then and there knowingly, willfully, and
intentionally violate said stay and injunctional order, and did then and there,
with full knowledge of the existence of said temporary stay and injunctional
order, and of the terms thereof, knowingly, willfully, and intentionally aid and
abet the defendants, or some of them, to said bill of complaint in committing
acts and grievances complained of in said bill of complaint and prohibited by
said stay and injunctional order. And the court further finds that said
Daniel Garrigan on the date and at the place last aforesaid, and with full
knowledge of the existence of said temporary stay and injunctional order,
and of the terms thereof, did knowingly, willfully, and intentionally and con-
trary to and in violation of the terms of said stay and injunctional order in-
terfere with, hinder, obstruct, and aid and abet the defendants. or some of
them, to said bill of complaint in interfering with, hindering, and obstructing
the business of said the Employers’' Teaming Company, and also its employés

163 F.—2
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and agents, while they were then and there engaged in the conduct and opera-
tion of its business; that said Daniel Garrigan has failed to show cause why
he should not be attached and punished as for contempt of this court for
violating said temporary stay and injunctional order; that said contempt has
tended to defeat and impair the rights and interests of said the Employers'
Teaming Company and to obstruct justice, and bring the administration of
justice into contempt. Wherefore, the premises considered, it is hereby order-
ed, adjudged, and decreed that said rule to show cause be and the same here-
by is made absolute. And it is further hereby ordered and decreed by the
court that the said Daniel Garrigan was and is, and he hereby is adjudged,
guilty of and in contempt of this court, and that said Daniel Garrigan stand
committed to‘and be confined and imprisoned in the county jail of Du Page
county, in Wheaton, in said county, in the state of Illinois, for any during the
period of three months, unless he shall be sooner discharged therefrom by due
process of law, and that a warrant of commitment do now issue in due form
for the arrest forthwith of said Daniel Garrigan, directed to the United States
- Marshal for the Northern district of Illinois, and that, when arrested by said
marshal, said Daniel Garrigan be committed to said jail, and that he be there
held for the said period of three months, unless sooner discharged therefrom
by due process of law, and that said term of imprisonment shall begin when
said Daniel Garrigan is lodged in said jail, as herein provided.”

The injunctional order referred to ran against various trade organizations
and individuals. named as defendants in the bill filed by the Emloyers’ Team-
ing Company—the plaintiff in error not being named therein, nor party of rec-
ord in any form—and “each and every of the agents and servants of the
said defendants and of each of them, and any and all other persons and as
sociations now .or hereafter aiding or abetting or confederating or acting in
concert with said defendants or any or either of them, in committing the acts
and grievances or any of them complained of in said bill of complaint,” and
restrained the commission of various acts, including the following: “Hinder-
ing, obstructing, or stopping any of. the business of the complainant, the Em-
ployers’ Teaming Company, in the maintenance, conduct, management, or opera-
tion of any of its business, barns, stables, horses, wagons, or properties of any
kind in the city of Chicago; * * #* ‘also, from in any manner interfering
with, hindering, obstructing or stopping the passage along and through the
streets of said city of any of complainant’s wagons, teams, or teamsters in and
about the business of complainant; * * * and also from accompanying,
following, talking with, or calling upon any person or persons employed by or
doing business with said complainant against the express will of said person
or persons, for the purpose of or in such manner as to intimidate, threaten, or
coerce any such person or persons; * * #* and also, either singly or in
combination with others, from picketing, besetting, or patrolling any place or
places where said complainant’s employés, teams, wagons, stables, barns, or
other property may be or happen to be in said city; * * * and also, from
ordering, assisting, aiding, or abetting in any manner whatsoever any person
or persons to commit any of the acts aforesaid.” It further provided for
service of the order upon and in respect of the defendants therein, and that
it “shall be binding upon all of said defendants and all other persons whom-
soever from and after the time they severally have knowledge of the allow-
ance of this order.”

Daniel L. Cruice and William H. Slack, for plaintiff in error.
Levy Mayer, for the United States.

Before BAKER and SEAMAN, Circuit Judges, and SANBORN,
District Judge.

SEAMAN, Circuit Judge (after stating the facts as above). The
plaintiff in error was not a party to the bill filed by the Employers’
Teaming Company for injunctional relief, nor a member of either of
the associations named as defendants therein, nor named in the re-
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straining order whereof violation is averred in these contempt pro-
ceedings, and neither averment nor proof appears of his relation to
or privity with either of the parties enjoined, prior to or apart from
the alleged acts in violation and contempt of such order. Thus the
proceedings and conviction which are brought for review under this
writ of error are distinctly criminal in their nature, and reviewable
in conformity with the established doctrine of such procedure. Bes-
sette v. W. B. Conkey Co., 194 U. S. 324, 326, 24 Sup. Ct. 665, 48
1. Ed. 997; Matter of Christensen Engineering Co., 194 U. S. 458,
459, 24 Sup. Ct. 729, 48 L. Ed. 1072. Whatever of confusion ap-
peared in the authorities, prior to the decisions above cited, as to the
distinction in contempt proceedings between those of civil and crim- -
inal nature—the one remedial for the benefit and enforcement of the
rights of parties to a suit, and the other to punish for acts in contempt
of the power and dignity of the court—that classification has become
the settled rule for testing the nature of the proceeding and reviewable
questions.

The proceedings against the plaintiff in error were instituted by a
petition filed by the Employers’ Teaming Company. as complainant
in the above-mentioned bill, averring, in substance, the issuance of
the injunctional order referred to, its wide publication in newspapers
in Chicago, and posting conspicuously on all the wagons of com-
plainant which were engaged in the operation described, and stating
“upon information and belief that each of the persons hereinafter
named as respondents to this, its said petition, did at the time of the
commission of the acts hereinafter complained of have full knowledge
and notice of the issuance of said temporary stay or injunctional
order, and knew, or by the exercise of ordinary intelligence might
have known, of the issuance of said injunctional order.” There-
upon the petition charges that the plaintiff in error (and numerous
other persons named) “violated said injunctional order as aforesaid,
at the time, place, and in the manner set forth in the affidavits of
Solon W. Baxter” and seven other persons attached to and made a
part of the petition. An answer was filed by the plaintiff in error, -
under a rule entered and served to show cause why he should not be
adjudged guilty of contempt and after raising various objections to
the petition and proceeding, which denies under oath commission of
the several acts and offenses charged in the petition and affidavits, and
denies knowledge or notice of the injunction, or violation- thereof
“intentionally or otherwise.” Motion was made and denied to dis-
charge the rule to show cause upon this sworn answer, and the case
proceeded to hearing, with sufficient objections urged and saved on
behalf of the plaintiff in error to raise the various propositions on
which error is assigned.

The evidence upon which the conviction rests appears in a bill of
exceptions, and consists mainly of ex parte affidavits, purporting to
be made by witnesses of the occurrences in controversy—with a
single witness, one Dimick, produced and testifying in open court—
which affidavits were submitted on behalf of the parties respectively.
In the opinion filed by the trial court it is aptly remarked that the



20 163 FEDERAL REPORTER.

opposing affidavits, “as is usual in such controversies, were directly
contradictory of each other”; and that, in “such irreconcilable con-
flict of testimony, it is often impossible to get a clue to the truth.”
While these affidavits concur in proving a case of mob violence dur-
ing the attempted movement of complainant’s teams and wagons
through the streets of Chicago, and riotous interference with the
persons guarding them, those introduced for the prosecution and de-
fense are “directly contradictory” in all the facts bearing upon the
issues involved, both in respect of the conduct of the parties, col-
lectively and individually, engaged in the riot, and of the part and
conduct of the plaintiff in error therein, Assuming, without deciding,
that it was within the discretion of the trial coutt to hear the case
upon such affidavits, instead of ascertaining the facts from testimony
taken in open court, as was the course adopted in the Savin Case,
131 U. S. 267, 268, 9 Sup. Ct. 699, 33 I,. Ed. 150, and mentioned as
of course in United States v. Shipp, 203 U. S. 563, 575, 27 Sup. Ct.
165, 51 L. Ed. 319, the facts to authorize conviction must neverthe-
less be clearly established, and the affidavits introduced here exemplify
the infirmity of such ex parte means for the “legal understanding” of
facts in controversy intended by the rules of evidence.

In any view of the charges of contempt and evidence so received,
it is unquestionable that the only issues of fact were: (a) Whether
the accused had knowledge of the injunction; and, if such knowledge
appeared, whether he committed acts, either {(b) in aid of its violation
by the parties enjoined, or (c) in plain defiance of its terms—-and thus
in contempt of the authority and commands of the court. As it is
neither charged nor proven that the plaintiff in error was one of the
parties enjoined, he is not chargeable for breach or violation of the
injunction, in the well-recognized sense of those terms applicable to
parties. He was bound, alike with other members of the public, to
observe its restrictions when known, to the extent that he must not
aid or abet its violation by others, nor set the known command of the
court at defiance, by interference with or obstruction of the admin-
istration of justice; and the power of the court to proceed against
one'so offending and punish for the contemptuous conduct is inherent
and indisputable. Seaward v. Paterson, 1 L. R. Ch. Div. (1897) 545,
554, 76 Law Times (N. S.) 215; In re Reese, 107 Fed. 942, 47 C. C.
A. 87, 90. We believe the above-mentioned distinction in contempt
proceedings, between disobedience of the injunction by parties and
privies and the conduct of others in contempt of the authority and
commands of the court, to be elementary, and the sufficiency of the
evidence in the case at bar to support conviction must be tested there-
under. The question discussed in the briefs, whether the general
averment in the petition that the plaintiff in error “violated said in-
junctional order,” authorized reception of this evidence to establish
either class of contempt relied upon for conviction, is not involved
in our view of the effect of the affidavits, incorporated in the petition,
that they aver such facts and furnish notice for the introduction. ‘The
petition is plainly defective, however, in the averments to charge the
plaintiff in error with knowledge of the injunction—stating alter-
natively that he “knew, or by the exercise of ordinary intelligence
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might have known, of the issuance”—but laying out of view for the
present inquiry the objection raised thereupon, we proceed to consid-
eration of the versions of fact on which the finding and conviction
are predicated, to ascertain their bearing and sufficiency.

The present proceedings arose out of notorious conditions of mob
violence which attended a strike in Chicago, known as the “teamsters’
strike,” in April and May, 1905. We are not authorized, however,
to consider upon this review either the serious questions, public or
private, which were involved, or the effect of the disturbances and
violence upon the business and welfare of the community, as pressed
to attention in the argument in support of the judgment. The is-
sues to be determined are not of riotous and unlawful conduct, in at-
tack upon the teams and guards, nor whether the testimony tends to
show commissions of offenses by the plaintiff in error against the
state and public, either by way of inciting a mob to acts of violence
or in breaches of the peace. Such offenses are not within the cog-
nizance of the trial court, and the judgment cannot rest on their com-
mission, however convincing the proof may appear. While the “con-
tempt proceeding is sul generis,” it is distinctly criminal in its nature
(Bessette v. W. B. Conkey Co., supra), and the accused is clearly en-
titled to the benefits of the common-law presumption of innocence,
with its strict requirement of proof for conviction, although the plead-
ing; may not be subject to the technical rules of the criminal law.

aking up the affidavits introduced in support of the charges of
contempt, they plainly state a vicious attack upon two teams of the
complainant and the persons attending as guards, by a mob and in-
dividuals named, for the manifest object of obstructing the teams
and injuring the guards. They identify the plaintiff in error as one
'of the assailants, “in the uniform of a city fireman,” and state: That
he was following up the teams and guards, in their passage through
the street; that he was observed “throwing stones at the colored men
guarding the teams,” was swearing at the guards, “calling vile names,”
and cried out to the croud, to “hang the damned niggers”; and that
he ultimately assaulted and struck one of the guards, after such guard
was arrested by the city police force, was in their custody and either
in a police wagon or “getting into it.” The single witness, Dimick,
called to testify upon the hearing, states only the last-mentioned assault
upon the guard so arrested and in custody in the police wagon. These
versions of fact, in substance—without a fact stated to connect the
mob violence or individual attacks with parties named in the injunc-
tion, either as associations or individuals, or with express defiance of
such injunction, and with no proof tending to show knowledge of
the injunction or intent to defy its commands, aside from the al-
leged publications of the order in the public press and notices thereof
borne upon the wagons thus interfered with—constitute the evidence
upon which the plaintiff in error is adjudged guilty of contempt. On
the part of the plaintiff in error, his presence when the conflict oc-
curred is admitted, but his testimony is specific in denial of every act
of violence or participation above mentioned, and he states, in sub-
stance, that his only part in the disturbance was to assist “the police
to protect life and property,” and that he did so assist in quelling the
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riot and arresting rioters, in conformity with his understanding of
his duty, as one of the city firemen. This version is supported by
several affidavits, by policemen and other witnesses, and subsequent
proceedings in the criminal court were introduced by way of cor-
roboration. Further statements by these affiants, in reference to the
conduct of persons acting as guards, are deemed immaterial in anv
view of the issues.

With the stories thus contradictory as to the participation and con-
duct of the plaintiff in error, we are impressed with the view indicat-
ed in the opinion of the trial court that it is difficult, to say the least,
to ascertain the true version; but solution thereof is not involved
here as a reviewable question. The findings by the court stated in
the judgment are in general terms, in effect, that plaintiff in error,
(a) with full knowledge of the injunction, (b) did willfully and in
violation of its terms interfere with, “and aid and abet the defend-
ants, or some of them, to said bill,” in interfering with “the business
of said the Employers’ Teaming Company” and its employés and
agents engaged therein, and (c) that he “has failed to show cause why
he should not be attached and punished as for contempt.” While we
are not at liberty to refer to the opinion of the court for other or
specific findings of fact, we assume for the purposes of the present
inquiry that the above-mentioned statements of fact by the witnesses
for the prosecution are adopted by the finding as the true version,
and thus made conclusive here for the purposes of review; and it is
further assumed that the deductions in the findings, as stated, amount
to a finding of both of the classes of contempt above defined, namely,
aiding and abetting violation of the injunction by a party, and con- -
temptuous interference as an outsider. Thereupon, the question is
presented whether these deductions are sustained by proof.

We are of opinion that each of the findings is unsupported, in any
admissible view of the facts so established. The finding that the plain-
tiff in error had “full knowledge of the injunction”—a fundamental
requisite for either charge of contempt—rests alone on the alleged
publicity of the issuance, through newspapers and notices thereof
which were posted on the wagons intercepted by the mob. No testi-
mony appears of word or action on the part of the plaintiff in error,
or in his hearing, in reference to the injunction; nor that his atten-
tion was directed to the wagons, their contents, or any notices there-
on. He is clearly entitled to the benefit of “the presumption of in-
nocence, as evidence in favor of the accused, introduced by the law
in his behalf” (Coffin v. United States, 156 U. S. 432, 458, 460, 15
Sup. Ct. 394, 39 L. Ed. 481, reaffirmed in the recent opinion of this
court in Dalton v. United States, 154 Fed. 461, 83 C. C. A. 317),
which arises alike in respect of notice and conduct, as “an instrument of
proof created in his favor”; and the mere inference of “full knowl-
edge,” derived solely from the above-mentioned facts, is without force,
as we believe, to overcome the express denial of knowledge on the
part of the accused, fortified by the presumption thus defined. The
finding of such knowledge therefore is unsupported by the needful
proof to authorize conviction and cannot be upheld under the fore-
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going view. So the question whether the insufficient averment there-
of in the petition constitutes reviewable error does not require solution.

Upon these premises therefore, that knowledge of the injunction
is unproven, and that no proof appears that the plaintiff in error was
engaged by or with any person or association enjoined in its viola-
tion, we are of opinion that the evidence fails to establish cause for
his conviction of contempt of court, within either of the classes found
and adjudged against him. The misconduct stated by the witnesses
for the prosecution—in assailing and abusing the guards, who were
protecting the movement of the teams, and inciting the mob to like
interference—however criminal in its nature and disturbing in pur-
pose and effect, thus standing alone, does not constitute contempt
within either definition of such offense. Willful defiance and con-
tempt of the authority and order of the court cannot be intended or
committed without information that such authority has been exercised
in the issuance of an injunction protecting the movement and services
thus interfered with. Nor is the alleged misconduct brought within the
finding of violation of the order, in aiding or abetting “the defend-
ants, or some of them, to said bill of complaint, in committing the
acts and grievances complained of,” for the further reason that it
does not appear in evidence that any such parties were engaged in
the attack, directly or indirectly. In reference to the alleged subse-
quent assault upon one of the guards, when such guard was undér
arrest and in the custody of the police authorities, we deem it suffi-
cient to remark that the guard was not then serving as escort, and
any offense then committed was against the dignity of the state, and
not that of the court issuing the injunction.

Tor want of evidence that the plaintiff in error was guilty of con-
tempt of court in his alleged misconduct, the judgment of the circuit
court is reversed, with direction to discharge the rule against the
plaintiff in error.

PHILIPPI COLLIERIES CO. v. THOMPSON.
(Circuit Court of Appeals, TFourth Circuit. May 6, 1908.)
No. 758.

1. VENDOR AND PURCHASER—CONSTRUCTION OF CONTRACT—CONSTRUING INSTRU-
MENTS TOGETHER. ) . '
<~ Where a deed to property and notes for a part of the purchase money
are executed at the same time, they should be regarded as one instrument
and read together.
9, SAME—INTEREST PAYMENTS—EXFORCEMENT OF LieN RESERVED IN DEED.

A deed to property, executed in September, 1903, after providing for a
deferred payment of purchase money on September 1, 1906, with in-
terest, contained the following further provisions: ‘“And the remaining
gsum * * * is to be paid in nine equal annual payments * * *
from September 1, 1906, with interest on said annual payments from Sep-
tember 1, 1903, at the rate of 6 per cent., payable annually, as evidenced
by their negotiable promissory notes for said several sums bearing even
date herewith, * * * to secure which deferred payments a vendor’s
lien is hereby expressly retained. * % % It is expressly understood
that, in case default be made in the payment of any of said deferred pay-
ments of purchase money or the acerued annual interest when due, then
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and in that event all remaining unpaid payments shall be immediately
due and payable.” The notes were severally made -payable September 1,
1907, and each year thereafter, “with interest at the rate of 6 per centum
per annum from September 1, 1905, until paid.” Held that, construing
the deed and notes together as one contract, the interest on the entire
amount of the deferred bayments was payable annually, and that on the
failure of the purchaser to bay the first year’s interest on September 1,
1906, the vendor was entitled to declare the entire antount due and to

foreclose the lien therefor ; such suit being based upon the deed, and not
upon the notes.

Appeal from the Circuit Court of the United States for the North-
ern District of West Virginia, at Clarksburg.

Wm. A, Glasgow, Jr. (John Bassel and Edward W. O’Meara, on
the briefs), for appellant.

John W. Davis (Ira E. Robinson, Warder & Robinson, and Davis
& Davis, on the briefs), for appellee.

Before PRITCHARD, Circuit Judge, and WADDILI, and Mec-
DOWELL, District Judges.

PRITCHARD, Circuit Judge. This is an appeal from a decree of
the Circuit Court of the United States for the Northern District of
West Virginia. On the 22d day of September, 1905, Albert Thomp-
son and wife sold and conveyed to the Philippi Collieries Company
certain coal property, with the improvements thereon, in Barbour
county, W. Va. The price which the purchaser agreed to pay was
$400,000, and of that sum 850,000 was paid in cash and the remainder
to be paid as follows: T'wenty-five thousand dollars, with interest at
6 per cent., on March 1, 1906; $25,000, with interest at 6 per cent.,
on September 1, 1906; “and the remaining sum of three hundred
thousand dollars ($300,000) is to be paid in nine (9) equal annual pay-
ments of thirty-three thousand three hundred and thirty-three dollars
and thirty-three cents ($33,333.33) each, from September 1, 1906, with
interest on said annual payments from September 1, 1905, at six per
cent. (6 per cent.), payable annually, as evidenced by their negotiable
promissory notes for said several sums, bearing even date herewith and
payable at the First National Bank of Philippi, Philippi, W. Va,, to
secure which deferred payments a vendor’s lien is hereby expressly
retained upon all the property by this deed conveyed.” On March 1,
1906, the purchaser (appellant) paid the note for $25,000 then due,
with interest at 6 per cent. from September 1, 1905. On September 1,
1906, the purchaser paid the note for $25,000 then due, with interest
at 6 per cent. from September 1, 1905. After payment by the pur-
chaser of $100,000 of principal and $2,250 of interest, on account of
the price of the property, on September 1, 1906, the vendor (appellee)
demanded that, in addition to the payment of the note then due, the
purchaser should pay $18,000, the interest claimed from September 1,
1905, to September 1, 1906, one year, on $300,000, the remainder of the
purchase money evidenced by the nine negotiable promissory notes
above mentioned. The purchaser declined to pay this $18,000 then,
on the ground that he was only required to pay the interest each year
upon the note becoming due. The vendor claimed that the purchaser
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was in default by reason of failing to pay the $18,000 above mention-
ed, and by reason thereof that the entire balance of purchase money,
to wit, $300,000, with interest thereon from September 1, 1903,
amounting to $18,000 became due and payable.

The important part of the deed, so far as the questions presented
by this record are concerned, is to be found on page 47, as follows:

“The residue of said purchase money, to wit, three hundred and fifty thou-
sand dollars ($350,000), is to be paid as follows, to wit: Twenty-five thousand
dollars ($25,000) is to be paid on the 1st day of March, 1906, with interest at
six per cent. (6 per cent.) from September 1, 1905 ; twenty-five thousand dol-
lars ($25,000) on September 1, 1906, with interest at six per cent. (G per cent.)
from September 1, 1905. And the remaining sum of three hundred thousand
dollars ($300,000) is to be paid in nine (9) equal annual payments, of thirty-
three thousand three hundred and thirty-three dollars and thirty-three cents
($33,333.33) each, from September 1, 1906, with interest on said annual pay-
ments from September 1, 1905, at six per cent. (6 per cent.), payable annually,
as evidenced by their negotiable promissory notes for said gseveral sums, bear-
ing even date herewith and payable at the First National Bank of Philippi,
Philippi, W. Va., to secure which deferred payments a vendor’s lien is hereby
expressly retained upon all the property by this deed conveyed. It is ex-
pressly understood that in case default be made in the payment of any of said
deferred payments of purchase money, or the accrued -annual interest when
due, then and in that event all remaining unpaid payments shall be due and
payable,” etc.

The nine notes referred to in the deed as evidence of the payments
of principal and interest to be made were uniform and of the follow-
ing form:

*No.
“$33,333.33/100. Philippi, W. Va., September 22, 1905.

“On the 1st day of September, 1907, after date, with interest at the rate
of six per centum per annum from September 1, 1905, until paid, Philippi
Collieries Company promises to pay the order of Albert Thompson thirty-three
thousand three hundred and thirty-three and 33/100 dollars, for value re-
ceived, negotiable and payable at the First National Bank of Philippi, West
Virginia. This note is one of eleven, two of which are for twenty-five thou-
,sand dollars each, and the remaining nine for thirty-three thousand three
hundred and thirty-three and one-third dollars each, the first two payable
in six.and twelve months from September 1, 1905, respectively, and the other
nine in two, three, four, five, six, seven, eight, nine, and ten years from
said September 1, 1905, respectively, with interest from that date, negotiable
and payable at the First National Bank of Philippi, West Virginia, and
secured by a vendor’s lien retained in the deed this day executed by Albert
Thompson to said Thompson to said corporation, the Philippi Collieries Com-
pany, for certain lands, coal and other property situated in Barbour county,
West Virginia, and the right is expressly reserved in each and all of said
notes to pay the whole number thereof and the amount due thereon at any
time upon the maker giving three months’ notice to said Thompson, or his as-
signee of its purpose so to do.

“Philippi Collieries Company,
“By Robert G. Young, Its President.

“Attest: Albert Blackburne, Secretary.”

On January 21, 1907, Albert Thompson filed his bill against the
Philippi Collieries Company in the Circuit Court of the United States
for the Northern District of West Virginia to enforce the vendor’s
lien reserved in his deed to the Philippi Collieries Company, alleging
that by reason of the purchaser’s failure to pay the $18,000 of interest
on the $300,000 of purchase money on September 1, 1906, the entire
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$300,000 with ‘nterest from September 1, 1905, became then due and
payable. On February 20, 1907, the defendant answered, and, proof
having been taken on other points presented by the bill, on the 26th
of February, 1907, a decree was entered by the Circuit Court, declar-
ing that by reason of the failure of the purchaser to pay, on the 1st
of September, 1906, the $18,000 of interest then accrued on the $300,-
000 balance of purchase money, evidenced by the nine notes, payable
annually on the 1st day of September, from 1907 to 1915, both inclu-
sive, the entire balance of the purchase money became due and pay-
able on September 1, 1906. The decree required the defendant to pay
to the plaintiff the sum of $326,750, with interest thereon from Febru-
ary 26; 1907, and, unless the same was paid “within the period of nine-
ty (90) days next following the date of” the decree, the special mas-
ters therein appointed were required to sell the property conveyed to
the Philippi Collieries Company by Albert Thompson and apply the
proceeds to the discharge of the vendor’s lien aforesaid. From this
decree the appellant, the Philippi Collieries Company, appealed, on the
ground that up to the 1st of September, 1906, it had paid to Thomp-
son the sum of $75,000; that on that day a further note of $25,000,
with interest from September 1, 1905, became due and payable, and
was paid by it; and that the interest upon the remaining nine notes,
amounting in all to $300,000, was not then due and payable, and that
the court below erred in holding that any part of the interest upon said
notes became “due and payable” on September 1, 1906.

The question involved in this controversy is as to whether the in-
terest on the several notes executed by appellant becomes due and pay-
able annually. In order to correctly determine this question, it be-
comes necessary to consider the transaction between the parties in
its entirety. This is the only means by which we can arrive at a cor-
rect conclusion as to the intention of the parties at the time the con- °
tract was consummated. The language of that portion of the deed,
or vendor’s lien, which relates to the matters at issue, reads as follows:.

“And the remaining sum * * * is to be paid in niné annual payments
* % * from September 1, 1906, with interest on said annual payments
from September 1, 1906, with interest on said annual payments from Sep-
tember 1, 1905, at the rate of 6 per cent., payable annually. * * * It is
expressly understood that in case default be made in the payment of any of
said deferred payments of purchase money, or the accrued annual interest .

when due, then and in that event all remaining unpaid payments shall be im-
mediately due and payable,” etc.

Thus it is expressly provided, first, that, if default shall be made of
- any deferred payments of the purchase money, in that event all the
remaining payments shall be due and payable.” It is also provided as
a condition that, when the accrued annual interest shall become due
and default shall be made in the payment of the same, in that event
all the remaining unpaid installments shall become due and payable.
If these notes represented the entire contract, the contention of appel-
lant that the interest on the same is not due until the maturity of each
note would undoubtedly be true; but it must be borne in mind that
at the time the notes were executed the deed was also executed, and
that the execution of the notes with full knowledge of the provisions
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contained in the deed had the effect of writing into the notes the pro-
visions of the deed, thereby making them a part of the contract be-
tween the parties. The acceptance of the deed by the grantee made
it a complete contract, and the parties are bound by all the provisions
and covenants which it contains, and are affected with notice of them.
It is a well-established rule of construction that written instruments
relating to a particular transaction should be construed so as to give
force to the entire agreement and in order that each provision of the
same, if possible, may prevail. In the case of Low et al. v. Black-
ford et al., 87 Fed. 392, 31 C. C. A. 15, in the syllabus, it is stated:

“A mortgage and bonds and coupons secured thereby are to be construed as
one contract.”

Also in the case of Brewer v. Penn Mutual Life Ins. Co., 94 Fed.
347, 36 C. C. A. 289, it is said :

«“Where notes and a deed of trust securing the same are executed at the
same time, they should be regarded as one instrument and read together.”

In the case of Kitchin v. Grandy, 101 N. C. 97, 7 S. E. 668, among
other things, it is stated:

“'he guaranty was accepted on these terms, and most clearly it limits
the claim of the defendant upon the notes and crops to $1,500, and excludes
all above that sum. It cannot be necessary to refer to authority for the
proposition that papers executed at the same time, or acted upon cojointly,
together constitute the contract, and ascertain the respective relations and
obligations of the parties to it.”

The following cases fully sustain this view of the matter:

“where a deed of trust and mortgage are executed at the same time to
secure the same notes, they should be construed as one instrument.” Wheeler
& Wilson Mfg. Co. v. Howard (C. C.) 28 Fed. T41.

“The decided weight of the opinion in this country is that a note and mort-
gage executed at the same time and as one transaction are to be construed
together, and so far as possible construed as one instrument.” Swearingen
v. Lahner, 93 Towa, 147, 61 N. W. 431, 26 L. R. A. 765, 57 Am. St. Rep. 261.

s“The mortgage may describe the note as well, and thus qualify the terms
of the note. For instance, where a uote was given payable in five years from
date, with interest at 10 per cent., and at the same time a mortgage was given
to secure the payment of the note, in which it was stipulated that the in-
terest should be ‘payable annually,’ the agreement was held to be that in-
terest at 10 per cent. should be payable annually, and that foreclosure might
be had for the nonpayment of interest.” 1 Jomes on Mortgages, § T1.

“Where a note is secured by mortgage, and there is a provision in the mort-
gage mnot contained in the note, the mortgage will control.” Daniel on Ne-
gotiable Instruments, § 835.

“A note and a mortgage securing the same, when executed contemporaneous-
ly, are to be construed as constituting one contract, and the stipulations
of the mortgage with reference to the maturity of the debt because of a
failure to pay interest when due will be given effect, so as to cause the note
to become due and pavable before the time expressed on its face.” Evans v.
Baker, 5 Kan. App. 68. 47 Pac. 314.

The principles enunciated in the foregoing cases fully sustain the
contention of counsel for the appellee in the case at bar. The notes
being silent as to when interest shall become due, it is well settled that
the provisions of the mortgage or vendor’s lien should control. There
is nothing contained in the vendor’s lien inconsistent with the condi-
tions contained in the notes. It is provided in the notes that interest
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on the same shall be paid at the rate of 6 per cent. per annum, and it is
expressly provided in the deed that the payments shall be made annu-
ally, and that in case of default in the payment of interest annually,
or of principal at maturity, the whole amount cf the note sha'l become
due and payable. The deed, from the very n~ture of the transaction,
is controlling, especially in view of the fact that the notes are silent
as to the time of payment of interest. The remedy afforded the vendee
upon the payment of the amount due the vendor is contained in the
deed, which is in the nature of an agreement to convey title to the prem-
ises when the several amounts as evidenced by the notes shall have
been paid. ,

Appellant had full knowledge of the provisions contained in the deed
as to the payment of annual interest at the time the notes were executed,
and it necessarily follows that the execution and delivery of the notes
to the vendor, under such circumstances, was in the nature of an ac-
ceptance of the terms contained in the deed as to the time when the
interest should become due and payable. The vendor, on the one hand,
contracted with the vendee that upon the happening of certain condi-
tions, to wit, the payment of the interest annually as it became due
and the payment of the notes at maturity, he would make a good and
sufficient title to the premises in question. The vendee, on the other
hand, executed the notes in question and agreed to pay the principal
at the times specified therein, and made no provision as to the time
of the payment of interest, thereby assenting to the provisions of the
deed with respect to the payment of the same as a part of the contract
between the parties. The notes are simply evidence of indebtedness,
and beyond this no special importance in a case like the one now be-
fore us can be attached to them.

This is not an action at law based upon the notes, or any of them,
but is a suit in equity, predicated upon the deed, for the purpose of
enforcing a len which it provides in accordance with the terms of
such deed, or vendor’s lien, by which this lien was created. The ven.
dor, having reserved this lien for his protection, has elected to come in-
to a court of equity for the purpose of enforcing the remedy therein
provided; the notes being used simply for the purpose of indicating
the amount of the indebtedness and nothing more. ‘The vendee, at
the time of the purchase of the property in question, with full knowl-
edge of the provisions of the lien reserved by the vendor, acquiesced
in the same. Therefore the only question before us is as to whether
there has been a compliance on the part of the vendee with the terms
of the instrument upon which the vendee relies for the enforcement
of his lien, and, it appearing that the stipulations of the deed have not
been complied with, it becomes the duty of the court to enforce the
same by proper decree. :

We have carefully considered the case of Railway v. Sprague, 103
U. S. 756, 26 L. Ed. 554, and are of opinion that it does not apply to
the case at bar. There is an obvious distinction between the facts in
that case and the circumstances under which the vendor's lien was re-
tained in this instance. There a mortgage was executed for the pur-
pose of securing the payment of the bonds described on the face of
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the mortgage. In that case the bonds which were intended to be put
in circulation on the market constituted the original and terminating
contract, and it was the intention of the parties, by the execution of
the mortgage, to provide the means by which the payment of the same
was to be secured. In a case like that, where notes or bonds are is-
sued for the purpose of placing the same in circulation, it is the policy
of the law to treat the holders of the same as innocent purchasers, and
as such it would be manifestly unfair to hold that they had notice of
any provision not appearing on the face of such instruments. In the
case of Coles v. Withers, 33 Grat. (Va.) 195, the court clearly draws
the distinction between securities of the former and latter classes in
the following language: :

“Indeed, it may be a question whether a reserved lien is not of a higher
nature than a mere mortgage security. In many cases the mortgage is treat-
ed as a mere incident to the debt, whereas the lien reserved is an express
charge inherent by its nature upon the land, which, in equity, is a natural
primary fund for its payment. However that may be, a vendor who reserves
a lien upon the land. and takes also the bond of the vendee for the purchase
money, has two securities, to either of which he may resort at his pleasure.
The lien is a security not for the bond, but for the debt. Clearly, therefore,
the mere cancellation or the surrender of the bond cannot extinguish the debt,
and the lien given for its payment, unless the transaction manifestly and
plainly was so intended. So long as the debt exists, the court will never pre-
sume the chief security taken for its payment has been surrendered, without
satisfaction, unless upon the clearest and most convincing testimony.”

And further in the opinion in the same case it is said:

“These securities should not be confounded with mere personal securities,
or obligations for the paywent of money of any class or grade whatever. A
bond, promissory note, or a simple contract for the payment of money in any
shape or form is a personal contract, which surely cannot, at law or in equity,
be assimilated to or governed by the principles applicable to a mortgage of
any description. The plaintiffs do not ask to have their specialty or simple
contract enforced as a means of obtaining payment from their debtors. They
are here as vendors against the defendant as their vendee, and they claim
the henefit of the lien they hold as an incident to that relationship.”

For the reasons herein stated, the judgment of the court below is
affirmed.
Affirmed.

WADDILL, District Judge (concurring). I concur in the result
reached by the court, but base my conclusion upon the fact that this
is a proceeding to enforce a vendor’s lien for unpaid purchase money
for property sold, expressly reserved upon the face of the deed or
contract of conveyance by the vendor. In such case, where there is
uncertainty as to the meaning of the undertaking regarding the time
of payment of interest upon arrearages of the purchase money, the
conveyance, constituting the vendee’s muniment of title, should be
looked to to elucidate the ambiguity, and control in the ascertainment
of the parties’ rights thereunder, rather than any note, bond, or other
evidence of indebtedness given by the vendee for the payment of such
unpaid purchase money. Coles v. Withers, 33 Grat. (Va.) 186, 195,
196, and cases cited. In the ordinary foreclosure suit, or suit to en-
force the lien of a mortgage, trust deed, or other security upon prop-
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erty, executed by the debtor, or mortgagor, or lienor, for the purpose
of securing payment of obligations, whether in the shape of mortgage
bonds or notes, or other evidence of debt, in case of ambiguity in the
terms of the mortgage, trust deed, or other obligation so given to
secure such indebtedness, as respects the payment of interest thereun-
der, I have no doubt that the evidence of debt thus given under an
instrument in the hands of the holder thereof would control where,
as in this case, the time of payment of interest is explicitly stated in
the evidence of debt. Railway Co. v. Sprague, 103 U. S. 756, 26 L.
Ed. 554. A different rule doubtless prevails if the time of payment
of interest in the evidence of debt is not clear and explicit; but where
it is, as here, under the ordinary mortgage or trust deed, it, and not
the instrument securing the same, should control.

JOHNSON v. UNITED STATES.
(Circuit Court of Appeals, First Circuit. July 2, 1908.)
No. 744.

1. BANKRUPTCY—OFFENSES—PROSECUTION—TRIAL—RECEPTION OF KEVIDENCE—
OBJECTIONS.

On trial of a bankrupt for concealing property belonging to the estate:
from the trustee, a general objection to the introduction of the bank-
rupt’s schedules of assets and liabilities was sufficient; the only possible
ground being that they were incompetent under Rev. St. § 860 (U. S.
Comp. St. 1901, p. 661), declaring that no pleading, etc., obtained from
a party or witness by means of a judicial proceeding, should be used
against him in any court of the United States in any criminal proceeding,
ete.

2. SAME—EVIDENCE-—RECORDS—BANKRUPTCY SCHEDULES.

In a prosecution of a bankrupt for concealing property belonging to the
estate, the schedules filed by him are inadmissible against him, under Rev.
St. § 860 (U. 8. Comp. St. 1901. p. 661), providing that no pieading of a
party, nor any discovery or evidence obtained from a party or witness by
means of a judicial proceeding, shall be given in evidence or in any man-
ner used against him in any court of the United States in any criminal
proceeding, since such schedules, indicating the parties to the proceeding,
the extent of their supposed claims, and the subject-matter of the dis-
tribution, as required by Bankr. Act July 1, 1898, c. 541, §§ 7 (8) 17 (3), 30
Stat. 548, 551 (U. 8. Comp. St. 1901, pp. 3425, 3428), are in the nature of
pleadings, or at least are within the policy of the law, as indicated by
the change thereof made by the provisions of section 860.

3. SAME—NATURE OF BANKRUPTCY PROCEEDING.
A bankruptcy proceeding is a proceeding in rem.

4. SAME—CONCEALMENT OF PROPERTY.

The offense of concealing property by a bankrupt from his trustee
consists of a continuous concealment of the property from the trustee
during the whole course of the bankruptcy proceedings, or beyond, and
is therefore not necessarily consummated by an omission of the property
from the schedules.

. SAME—EVIDENCE.

In order to prove a continuous concealment of property by a bankrupt
from his trustee, it is not necessary to tiake up each moment of the bank-
rupt’s life while the proceedings lasted, and prove what he did as a
means of proving what he did not: it being sufficient to introduce
secondary evidence of the property disclosed by the bankrupt, and he

(4]
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being entitled at his election to introduce his schedules to show that the
property claimed to have been omitted was in fact included, as a matter
of defense.

6. SAME—~REPRESENTATIONS.

The schedules of a bankrupt are a representation that the property
set forth is all the property known to the bankrupt, and hence, on an in-
dictment against the bankrupt for concealing property from the trustee,
cannot be admitted on the ground that they are offered, not for the pur-
pose of putting in evidence the statements contained in them, but only to
show the fact that other statements are not contained in them.

In Error to the District Court of the United States for the District
of Massachusetts.

William H. Garland, Asst. U. S. Atty. (Asa P. French, U. S. Auty.,
on the brief).
Harvey H: Pratt, for plaintiff in error.

Before HOLMES, Circuit Justice, and COLT and PUTNAM,
Circuit Judges.

HOLMES, Circuit Justice. The plaintiff in error, hereafter called
the defendant, was indicted for concealing from the trustee of his
estate in bankruptcy property belonging to the estate. He was con-
victed and sentenced, and the case is here on exceptions to the ad-
mission of evidence and to other rulings of the court. It is objected
generally that most of the exceptions were not taken in proper form,
as required by Rule 11 (150 Fed. xxvii, 79 C. C. A, xxvii) and other-
wise. The objection might be serious with regard to most of them if
we saw more merit in them than we do; but we do not need to con-
sider it except in a single case, and in that we think that it should not
prevail.

The Government, after putting in the creditors’ petition filed against
the defendant, the order appointing a receiver, notice to the bank-
rupt, the adjudication, the appointment of the trustee, the order of
reference and the list of debts, offered the schedules of assets and li-
abilities filed by the bankrupt in the District Court. The defendant
objected, the objection was overruled, the schedules were admitted,
and the defendant excepted. It is said that the grounds of the ob-
jection should have been stated, but we are of opinion that the only
possible ground was sufficiently obvious to entitle the defendant in
fairness to have it considered by us upon its merits.

The ground, of course, was Rev. St. § 860 (U. S. Comp. St. 1901,
p. 661):

“No pleading of a party, nor any discovery or evidence obtained from a
party or witness by means of a judicial proceeding in this or any foreign
country, shall be given in evidence. or in any manner used against him or
his property or estate, in any court of the United States, in any criminal
proceeding, or for the enforcement of any penalty or forfeiture: Provided,
that this section shall not exempt any party or witness from prosecution and
punishment for perjury committed in discovering or testifying as aforesaid.”

The Government argues that the schedules are not pleadings, dis-
covery or evidence, and that therefore the section does not apply; but
we are not satisfied that the fagot can be taken to pieces and broken
stick by stick in this manner so easily. We quite agree that vague
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arguments as to the spirit of a constitution or statute have little worth.
We recognize that courts have been disinclined to extend statutes
modifying the common law beyond the direct operation of the words
used, and that at fimes this disinclination has been carried very far.
But it seems to us that there may be statutes that need a different
treatment. A statute may indicate or require as its justification a
change in the policy of the law, although it expresses that change only
in the specific cases most likely to occur to the mind. The Legislature
has the power to decide what the policy of the law shall be, and if it
has intimated its will, however indirectly, that will should be recog-
nized and obeyed. The major premise of the conclusion expressed in
a statute, the change of policy that induces the enactment, may not
be set out in terms, but it is not an adequate discharge of duty for
courts to say: We see what you are driving at, but you have not
said it, and therefore we shall go on as before.

This section of the Revised Statutes goes beyond and outside of
the Fifth Amendment. It applies, even to a sworn bill or answer in
chancery, what is said to be the rule of common law, that pleadings
are not evidence against the party concerned. Langd. Eq. Pl § 33;
Boileau v. Rutlin, 2 Exch. 665. It makes this a general provision,
and its object seems to us clear. We think that object was to pre-
vent the required steps of the written procedure in court preliminary
to trial from being used against the party for whom they were filed.
We should be surprised if an allegation in a writ should be held to
be outside the protection of the statute, if there should be a case in
which that protection was needed. On the same principle we think
that schedules in bankruptcy are protected. We can see no reason
that would apply to an answer in equity that does not apply to them.
They are required by the law. They are a regular step in the written
procedure preliminary to the proof of facts. If necessary, it might
be argued that they are pleadings within the meaning of the act.
Bankruptcy is a proceeding in rem. The schedules indicate those who
are to be made parties to the proceeding, the extent of their supposed
claims, and the subject-matter of the distribution. Bankruptcy Act
July 1, 1898, c. 541, §§ 7 (8), 17 (3), 30 Stat. 548, 551 (U. S. Comp. St.
1901, pp. 3425, 3428). They have such characteristics of pleadings
as are possible at that stage of a proceeding of this kind against all
the world.

It is true that in Tucker v. United States, 151 U. S. 164, 14 Sup.
Ct. R99, 38 L. Ed. 112, the decision takes up the words of the section
and discusses them somewhat as the Government has done. But
the affidavit that was admitted in that case fell under the head of.
evidence, if under any, and therefore by express limitation had to be
“obtained from” the prisoner. As it appeared to have been filed vol-
untarily it was held to be excluded from the privilege by the very
words of the act. In re Kanter (D. C) 117 Fed. 356, is not an au-
thority in any aspect. Compare Jack v. Kansas, 199 U. S. 372, 26
Sup. Ct. 73, 50 L. Ed. 234; Hale v. Henkel, 201 U. S. 43, 68, 26
Sup. Ct. 370, 50 L. Ed. 652.

But it is said that filing the schedules was an act. It was a repre-
sentation that the property set forth was all the property known to the
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bankrupt to which the trustee had a right. If the offense punished by
the statute had been an active misrepresentation, there might be
force in the argument that there was an implied exception from the
statute, even as we read it, analogous to the express exception in the
case of perjury. But the offense is not making a misrepresentation
at a given time and place; it is the continuous concealment of the
property from the trustee during the whole course of the bankruptcy
proceedings or beyond. The omission from the schedule would
amount to nothing if the bankrupt had disclosed the property to the
trustee. To prove this continued concealment, it is not necessary, of
course, to take up each moment of the bankrupt’s life while the pro-
ceedings lasted, and to prove what he did as a means of proving what
he did not. The moment of filing the schedules is no more important
than any other moment, and although the fact of a misrepresentation
in them would corroborate testimony that certain property was not
disclosed, it is like any other corroborative evidence and is not nec-
essary in order to make out the offense. The Government asks what
answer it could give to the suggestion that the schedules might dis-
close the property. The answer is plain. The defendant was free
to put them in.

What we have said suggests a part of the answer to another ob-
jection that might be urged. It might be said that if the schedules are
not put in, their contents must be proved by secondary evidence. That
they did not set forth the property was a part of the import of the trus-
tee’s testimony that he never was informed of it. But when it is nec-
essary to cover a considerable time by a negation, it would be intoler-
able if the general result should be excluded by the suggestion that
there was better evidence for one moment of that time. We believe
that it has been held that the proper way of proving that a certain
matter was not mentioned in a particular conversation is to prove
what was said. But no one would maintain that, in a case like this,
the trustees must reproduce all the possibly many conversations with
the bankrupt. If the statutes forbid the Government to put in the
schedules and yet require the negation to be proved, by implication
they permit secondary evidence as to that moment and secure the
rights of the deferdant by allowing him to put the documents in.

The Government argues further that if it be assumed that the
schedules did not disclose the property, the statements contained in
the schedules were not given in evidence, but the fact that other state-
ments .were not contained in them. This refinement does not need
much answer. If it were desired to prove that a man did not say a
certain thing at a certain time, proof of what he did say might estab-
lish it and would be evidence and used as evidence of the factum pro-
bandum. Moreover, the schedule was a representation that the prop-
erty set forth was all the property known to the bankrupt, and there-
fore an affimative act in aid of the concealment, as we already have
said.

In the present case the schedules were filed in an involuntary pro-
ceeding, in accordance with a requirement of the bankruptcy act, §
7 (8). Therefore it would be possible to take a distinction between
this case and that of voluntary proceedings. But such a distinction

163 F.—3
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naturally would be open to doubt, and we prefer to put our judg-
ment on the broad ground that the schedules are protected by Rev.
St. § 860, to whichever class the proceedings belong.

The judgment and the verdict in the District Court are set aside,
and the case is remanded to that court for further proceedings in
accordance with law.

McSHERRY MFG. CO. et al. v. DOWAGIAC MFG. CO.
(Circuit Court of Appeals, Sixth Circuit. July 23, 1908.)

No. 1,667.

1, APPEAL AND ERROR—REVIEW.

Where the master, on an accounting in a suit for infringement of a
patent, has made a finding of damages in favor of the complainant, and
the action of the Circuit Court in overruling an exception to such finding
1s assigned as error, on appeal the duty is imposed on the Appellate Court
to examine the evidence to ascertain whether there was any legal evi-
dence to sustain the finding.

[Ed Note.—For cases in point, see Cent. Dig. vol. 3, Appeal and Error,
§§ 40114018.]

2. SAME—DAMAGES RECOVERABLE.

‘Where complainant, in a suit for infringement, has based its claim to
recover damages on its loss of profits on sales prevented by defendants’
sale of infringing articles, but has failed to prove by competent evidence
that it would have made such sales, it cannot change its ground in the
appellate court and recover on the basis of a reasonable royalty.

[Ed. Note—For cases in point, see Cent. Dig. vol. 2, Appeal and Error,
§8 1070-1078.1

On Petition for Rehearing.
For former opinion, see 160 Fed. 948.

COCHRAN, District Judge. 1. Counsel for appellee notes the
fact that the quotation made in the opinion from Walker on Patents
‘is from the first edition thereof, and that, though the statement quot-
ed was carried into the second edition, it was omitted from the third
and fourth. It is uncertain whether he claims that this quotation states
the law incorrectly. No inference can be drawn from its omission
from the later editions of his work that Walker thought that it did.
The same law is stated there, though in somewhat different and more
expanded form. Possibly in saying that the patentee must “show”
certain things he put the matter too strongly, as this word might be
taken to mean that the patentee must demonstrate the existence of
those things. To prevent such misconception, in the second edition,
he added these words:

“But these points may be sufficiently established without being demon-
strated, because demonstration would generally be impossible and because

every reasonable doubt relevant thereto is to be resolved in favor of the
plaintiff.”

In the fourth edition he put the matter in this way. He said that
evidence as to the patentee’s ability to supply the articles “must be di-
rect and strong” and as to whether the persons who bought the in-
fringing articles from the infringer would have bought them from the
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patentee had no infringer interfered, “though not necessarily direct,
must at least be legitimate circumstantial evidence,” and where the
infringement was wanton it “need not be so strong as where it was
unintentional or was the result of error of information or of judg-
ment,”

In this connection we would direct attention to the decision of the
Supreme Court in the case of Boesch v. Graff, 133 U. S. 697, 10 Sup.
Ct. 378, 33 L. Ed. 787. There, the patentee granted no licenses and
had no established license fee, but supplied the demand for the pat-
ented article, a lamp burner, and was able to supply the demand.
The damages claimed were on account of reduction of prices, the right
to recover which stands on exactly the same ground as damages on
account of lost sales. The master had found that the infringement was
willful, wanton, and persistent, and for plaintiff as to the damages
claimed, and his action had been affirmed by the lower court. On ap-
peal the decree was reversed. Mr. Chief Justice Fuller said:

“When, however, a plaintiff seeks to recover because he has been compelled
to lower his prices to compete with an infringing defendant, he must show
that his reduction in prices was due solely to the acts of the defendant, or
to what extent it was due to such acts. Cornely v. Marckwald, 131 U. §.
159, 9 Sup. Ct. 744, 33 L. Ed. 117. There must be some data by which the
actual damages may be calculated. New York City v. Ransom, 23 How. (U. S.)

487, 16 L. Ed. 515; Rude v. Westcott, 130 U. 8. 152, 9 Sup. Ct. 463, 32 L.
Ed. 888.” ’

Tt was held that there were no such data in that case, because, as
the master had found, there had been on sale in the market during the
infringing period lamp burners of the same general class as plaintiff’s.
Here we have that exact situation. Owing to the fact that during
the infringing period many other shoe grain drills besides appellant’s,
infringing and not infringing, and other grain seeding machinery,
were to be found on sale in the market in competition with appellee,
it is impossible to say how many, if any, of the sales made by ap-
pellant were sales lost by appellee.

2. The result of our consideration of the evidence before the master
was a conclusion that there was no legal evidence whatever that ap-
pellee would have sold any certain number, at least, of its shoe grain
drills to appellant company’s customers had it not sold them, and we
took pains to set forth quite fully the substance of that evidence. In
the elaborate brief filed in support of the petition for rehearing no at-
tempt is made to attack this showing in any substantial particular; but
it is claimed that in so carefully considering that evidence—“wading
through it,” according to counsel—we have assumed the function of
a master, which we had no right to do. The master had found in
favor of the appellee the profits which it would have made had it
sold the number of shoe grain drills which appellant company sold in
addition to those which it did sell. To this finding the appellant com-
pany excepted. This exception imposed on the lower court, and the
_assignment of that court’s ruling against the exception imposed on
this court, the duty of considering the evidence carefully to see if
there was any legal evidence to support this finding, and that is what
we did.
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3. It is urged very earnestly that appellee is entitled to a reasonable
royalty on the shoe grain drills sold by the appellant company. In
support of this position a certain statement in the first three editions
of Walker on Patents (section 563), and the authorities cited in sup-
port thereof are relied on. That statement is in these words:

“Where damages cannot be assessed on the basis of a royalty, nor on that
of lost sales, nor on that of hurtful competition, the proper method of assessing

them is to ascertain what would have been a reasonable royalty for the in-
fringer to have paid.”

In his fourth edition, Walker put the matter thus:

“Where damages cannot be assessed on the basis of a royalty, nor on that
of lost sales, nor on that of hurtful competition, only nominal damages can
be recovered for the infringement of a patent.”

He thereby eliminated a reasonable royalty as an element of dam-
ages in a patent infringement case. This he did on the authority of
City of Seattle v. McNamara, 81 Fed. 863, 26 C. C. A. 652.

It is urged that that decision was wrong, and that Walker erred
in following it. The case of McCune v. Baltimore & Ohio Railroad
Company. 154 Fed. 63, 83 C. C. A. 175, is cited as showing this.

We note that all the cases cited by Walker or by counsel for appel-
lee which bear on the question of reasonable royalty were actions at
law. This is a suit in equity in which appellee has sought and obtained
a decree for the profits made by appellant company on shoe grain
drills sold by it. Before, then, the question as to the right to recover
a reasonable royalty in any case can be approached here, it must be
held that a royalty, fixed or reasonable, can be recovered in equity
as damages when plaintiff has sought and been allowed the profits
made by defendant. But we do not find ourselves called on to deter-
mine this question, or the further question whether in any case a
reasonable royalty can be recovered. Tt is sufficient to say that in the
brief filed in support of the petition for rehearing for the first time
in this case has it been urged that appellee was entitled to a reasonable
royalty. Possibly in a case like this, where there have been a num-
ber of infringers, in view of the difficulty of proving in a suit against
one that the sales made by him were lost by the patentee, if a reason-
able royalty is recoverable, the prudent course is to sue for such royalty
instead of the profits which would have accrued to the patentee had
‘he made the sales. This course was not taken by the appellee. Tt
staked its case on the right to recover profits lost by it and prepared
fit along that line. The record does not present data from which this
court can determine what would be a reasonable royalty, nor would
‘it be proper, even if we had power, to send the case back so that ap-
:pel’ee might abandon its claim to such profits and seek a reasonable
rovalty.

4. It is still insisted that appellee was balked in its effort to prove
that the sales made by appellant company were sales lost by it through
action of the court taken at the latter’s instance in the course of the
preparation of the case, and that some effect should be given to this
consideration. In so far as the action complained of was that had
in Minnesota. t~ which reference is made in the opinion, no further
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answer to the complaint need be made than what was there said; but
attention is called to the facts that prior to that action appellant com-
pany’s bookkeeper, when on the witness stand, refused to answer a
certain question, that the lower court on application by appellee re-
fused to compel him to answer, and that this court on application by
appellee refused to direct the lower court by a writ of mandamus to
direct the witness to answer. The testimony called for had not the
slightest relevancy to the question as to whether appellant’s sales had
been lost by appeilee. It was simply as to the prices at which the Min-
nesota Moline Plow Company had sold its customers the shoe grain
drills which it had purchased from the appellant company. The ap-
pellee’s motion to the lower court was to require the witness to answer
as to said prices and as to whether a showing as to those prices was
proper evidence in the accounting. That such was the scope of the
testimony sought in this instance confirms us in the view intimated
in the opinion that such was the scope of the testimony sought shortly
afterwards in Minnesota. The appellee was then engaged in an attempt
to make out the profits arising from appellant company’s sales for
which it was accountable, and the testimony sought which it was pre-
vented from producing had a bearing on this matter and none other.
There is not the slightest indication in this record that the appellee
desired to bring out who the customers of the Minnesota Plow Com-
pany were with a view of putting them on the stand and inquiring of
them whether they would have bought appellee’s shoe grain drill had
they not bought that of appellant company or in any other way
through this information making this out. Appellant company’s book-
keeper in his testimony gave the name of every customer it had for
its shoe grain drill and the exact number and kind of shoe grain drills
purchased by him. Yet this information was not followed up in any
way to show that any of these customers would have purchased of
appellee had they not bought of appellant company. Appellee, through
its agents, knew exactly where appellant company came into competi-
tion with it, and how many, if any, of its old customers bought of ap-
pellant company instead of it. Certain of its managing agents testi-
fied, as pointed out in the opinion, as to certain customers lost by
appellee. Yet this information and testimony was not followed up
by any definite testimony tending to show how many sales appellee
lost. We do not mean to intimate that the testimony of any of ap-
pellant company’s customers that they would have bought of appellee
had they not bought of it, with nothing else, would be sufficient to
make out that appellee lost those sales. We express no opinion on
this subject. The record indicates that appellee thought, as did the
master and the lower court, that it was sufficient to make out a case
of lost sales, that appellee could have supplied the shoe grain drills
sold and appellant company was a wanton infringer, and that it is
simply an afterthought that if it had not been for the refusal of
said witnesses to answer in the particulars stated, and said courts
had made them answer, the evidence would have been fuller along this
line than it is. )

5. It is further urged that the decree should be affirmed as to the
individual defendants, because they filed no exceptions to the master’s
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report. It is thought that, notwithstanding the appellant company
is not liable for any damages on account of lost sales, and it duly ex-
cepted to the master’s report, the individual defendants, its officers,
are liable because they did not except also. We do not find it neces-
sary to decide whether they were bound to except also had the report
included them. It is sufficient to say in response that the report was
against the appellant company only. This was probab'y the reason
why the exceptions were filed by it alone.

The petition for rehearing is overruled.

CUCCIARRE v. NEW YORK CENT. & H. R. R. CO.
(Circuit Court of Appeals, Seventh Circuit. April 14, 1908.)
No. 1,400.

1. TRIAL—INSTRUCTIONS—CURING ERROR.

In an action for injuries to a passenger, plaintiff claimed damages for
alleged deafness, and the court instructed that the burden of proof was
on plaintiff to show by a preponderance of the evidence that such condi-
tion was the result of the accident, and not of some other cause, and, if
the jury were in doubt on that question, plaintiff could not recover any
damages on account of such alleged deafness; that the jury could not
speculate or guess as to what caused the deafness, but plaintiff must
prove by a preponderance of the evidence that it was the direct result
of the accident. At the close of the charge, plaintiff’s attorney procured
an instruction that plaintiff was not required to prove beyond a reason-
able doubt that his condition was the direct result of the injury, but it
was sufficient if he made such proof by a preponderance of the evidence.
Held that, while the charge on such subject was erroneous, the error
was cured by the instruction given at plaintiff’s request.

[Ed. Note.—For cases in point, see Cent. Dig. vol. 46, Trial, § 703-718.)

2. SAME—OBJECTIONS—WAIVER OF IKROR.

Where, at the close of the charge, plaintiff’s counsel only requested a
modification of ihe instructions on the burden of proof, and on this be-
ing allowed defendant’s counsel asked if he was through, whereupon
plaintiff’s counsel said “I have nothing more to say,” he thereby waived
any objection to an instruction on the degree of care required of de-
fendant.

[Ed. Note.—For cases in point, see Cent. Dig. vol. 46, Trial, § 633.]

3. REMOVAL OF CAUSES—CITIZENSHIP—EVIDENCE—FEDERAL JURISDICTION.
Plaintiff sued defendant, a foreign corporation, in the Illinois state
courts, whereupon the cause was removed by defendant to the Circuit
Court of the United States on a verified petition alleging that defendant
was a citizen of New York and that plaintiff was a citizen of Illinois.
No issue was taken on such petition, but at the trial on the merits it
was proved incidentally that plaintiff was a minor 15 years of age, that
he was born and the family to which he belonged had lived in Sicily un-
til a month prior to the accident, and that the family other than the
father, who was then dead, sailed for the United States a month pre-
ceding the accident, and were on their way from New York to Chicago
when the accident occurred. Held that, in the absence of evidence as to
where the father died or that the father was not a citizen of Illinois, the
evidence was insufficient to establish that plaintiff was not a citizen of
1llinois at the time he was injured so as to defeat federal jurisdiction.
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4. SAME — PROCEEDINGS AFTER REMOVAL — OBJECTIONS TO JURISDICTION —
WAIVER.

Where defendant, a foreign corporation, when sued by an alleged alien
in the Illinois state courts, removed the cause to the federal Circuit Court
for the Northern District of Illineis, it thereby waived any objection to
the venue and its right to be sued in the federal district of its residence.

In Error to the Circuit Court of the United States, for the Eastern
Division of the Northern District of Illinois.

James C. McShane, for plaintiff in error.
Ralph M. Shaw, for defendant in error.

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges.

GROSSCUP, Circuit Judge. The action in the court below was
to recover damages for personal injuries received by the plaintiff in
error while a passenger for hire, upon the defendant in error’s train,
in the state of New York, the train having been derailed by running
over a cow at a public road crossing, while running at a high rate
of speed—the plaintiff in error’s prima facie case being the establish-
ment of these facts. In rebuttal of the prima facie case thus made,
the defendant in error showed that at the crossing where the cow was
run over, high board fences extended from the outer edge of the rail-
road right of way to the tracks; that the train approached. this cross-
ing from the east at a rate of speed of about forty miles an hour;
that on account of a cut through which the train passed, about five
hundred feet east of the crossing, and the high board fences, the engi-
neer could not see the cow until he was close upon her; that he saw
her first when he was within about two hundred and fifty feet of the
crossing—the cow then being within about fifteen feet of the track,
and either standing still or approaching the track; that she remained
in his vision only about a second; and that it would have been im-
possible for him to stop the train before reaching the crossing. There
was no other evidence bearing upon negligence unless it be that of the
track foreman, who testified that the cow probably came on to the
highway through a wagon gate opening from a field or orchard into
the highway immediately north of the railway tracks—that gate hav-
ing been seen by him to be open for some days prior to the accident.
There was also some question as to whether plaintiff in error’s deaf-
ness was due to the accident or not.

There are assignments of error relating to jurisdiction, and assign-
ments relating to the merits; the latter being chiefly in the giving of
instructions eight, nine and thirteen. These instructions are as follows:

Instruction 8: )

“The court instructs the jury, that if you believe, from the evidence in this
case, that the plaintiff is now totally deaf, nevertheless if, after carefully con-
sidering all the evidence in the case, you are in doubt as to whether or not
the total deafness is the result of the accident complained of, or the result of
some other illness, or infectious disease, not attributable to the accident, then
vou are instructed that the plaintiff is not entitled to recover from the de-
fendant, because of any alleged deafness. The burden of proof, as I have stat-
ed, is upon the plaintiff to prove by a preponderance of the evidence, that the
condition now complained of was the result of the accident, and was not the
result of some other cause. If you are in doubt upon this question, you are
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instructed, that the plaintiff is not entitled to recover any damages in this
cause because of his alleged deafness.”

Instruction 9:

“You are instructed that it is not the province of the jury to speculate, or
to guess, as to what caused the present deafness of the plaintiff, if you be-
ieve that he is deaf. As I have previously stated to you, the burden ig upon
the plaintiff to prove by a preponderance of the evidence that the condition
complained of was the direct result of the accident. If, after considering all
the evidence in this case, you are in doubt as to whether or not the plaintifi’s
deafness, if you believe he is deaf, was the result of the accident, or was the
result of some other cause, then the Plaintiff is not entitled to recover any
damages because of the said alleged deafness, and you must not speculate or
guess upon this subject. Before the plaintiff can recover any damages, for
any alleged deafness in this case, as I have stated to Yyou, the burden is upon
the plaintiff to prove by a preponderance of the evidence the fact that the
alleged deafness is the direct result of the accident in question.”

Instruction 13:

“The court instructs you, that the law did not exact, from the defendant
in this case, all the care and diligence which the human mind may possibly
conceive, or such as would render the transportation of the plaintiff free from
peril. The duty which the defendant, in this case, did owe to the plaintiff has
sometimes been stated as being the highest degree of care, but the court in-
structs you that the phrase ‘highest degree of care’ does not mean that the
defendant was liable, to the plaintiff, for failure to take sucu precaution as
would necessarily insure the plaintiff, Cucciarre, from all possible injury
while en route on its train. The phrase ‘highest degree of care’ is not used
by the courts in any snch meaning, By the ‘highest degree of care,’ is meant
the highest degree of care which a cautious and prudent man would exercise
under like circumstances, or, as it has sometimes been defined, the law merely
requires, of the defendant, everything necessary to the security of the passen-
ger. reasonably consistent with the business of the carrier, and the means
and conveniences employed. If you find from the evidence that the defendant,
in this case, did everything necessary to the security of the plaintiff reason-
ably consistent with the business of the carrier, and the means and conven-
lences employed, then you are instructed that the plaintiff is not entitled te
recover from the defendant, and you should find the defendant not guilty.”

Instruction thirteen, when applied to the facts of the case above
stated does not seem to us to be necessarily erroneous. Instructions
eight and nine, standing by themselves, are erroneous. But at the
conclusion of the charge to the jury, the following colloquy took
place— . ’

(Mr. McShane, speaking for plaintiff in error): Just one point, Your Honor,
that I think in the instructions read might be misleading. T ask the Court to
charge insofar as the question of cause and effect between the injury and his
condition, is concerned that the law does not require that the plaintiff prove
beyond a reasonable doubt, that his ¢ondition is the direct result of the injury,
but that it is sufficient if he makes that proof by the preponderance of the
evidence, that is correet isn’t it?

The Court: That is correct.

Mr. McShane: I don’t want any misunderstanding about it.

The Court: That’s absolutely correct and I so charge the jury.

(Mr. Shaw, speaking for the defendant in error):

Mr. Shaw: Are you through Mr. McShane?

Mr. McShane: Yes, I have nothing more to say.

We are of the opinion that whatever error may have crept into the
instructions, looked at apart from the rest of the case, such error
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was cured by the colloquy in the presence of the jury just quoted;
for ir that colloquy counsel for the plaintiff in error got the court
to say directly to the jury, that it was sufficient to establish that plain-
tiff in error was injured, if such fact was established by a preponder-
ance of evidence. And as to instruction thirteen, if any objection to
that were to be taken, or exception noted, it ought to have been done
when counsel for defendant in error inquired of counsel for plaintiff
in error if he was “through,” and received the reply that he had noth-
ing more to say. So much for the assignments of error as to the merits.
Now as to the jurisdiction.

The cause was originally brought in the Circuit Court of Cook
County, and removed by petition to the Circuit Court of the United
States, the petition upon oath stating that the defendant in error was
a citizen of the state of New York, and that the plaintiff in error
was a citizen of the state of Illinois.

No issue was taken upon these averments of the petition. But at
the trial, in the evidence to maintain the issues upon the merits, it
incidentally came out that the plaintiff in error was fifteen years of
age; that he and his family were born and lived upon the Island of
Sicily, until the month preceding the accident, when they (his father
being then dead) sailed for the United States, arriving in New York
just before the accident; and that they were on their way from New
York to Chicago when the accident occurred.

We are not able to say conclusively from this that plaintiff in
error was not a citizen of Iilinois. There is no evidence tending to
show where his father died, or that the father was not a citizen of
Tllinois, the family being on their way from Italy to join him. The
petition states positively that plaintiff in error was a citizen of Illi-
nois, and mere inferences cannot be taken against this positive aver-
ment of the petition, especially where no distinct issue relating to the
jurisdiction has been raised upon which the parties were given oppor-
tunity to submit evidence.

But were it established that the plaintiff in error was an alien, want
of jurisdiction of the court below would not be shown. True, the
defendant in error, though it could not object to being sued in some
federal court by the alien, might object to such suit in the Northern
District of Illinois. But it did not so object. On the contrary, it re-
moved the case into that court, thereby waiving its objection to the
venue; and the plaintiff in error having filed no motion to remand,
the jurisdiction of the court below was complete. Central Trust Co. v.
McGeorge, 151 U. S. 129, 14 Sup. Ct. 286, 38 L. Ed. 98.

Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264,
is not in point. In that case Wisner was a citizen of Michigan, and
Beardsley, the defendant, a citizen of Louisiana—the cause having
been brought in a state court of Missouri and removed into the United
States Court for one of the Districts of Missouri—a case in which
the plain prohibition of the act of March 1, 1887, was applicable, viz.:
That between citizens of different states no civil suit should be brought
in any Circuit or District Court in any other District than that whereof
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one of them was an inhabitant. There is no such prohibition relating
to suits between aliens and citizens of the different states,
The judgment of the Circuit Court is affirmed.

HUTCHINSON, PIERCE & CO. v. LOEWY,.
(Circuit Court of Appeals, Second Circuit. May 5, 1908.)
No. 237.

1. TRADE-MARKS AND TBADE-NAMES—IrimINGEMENT—INJUNCTION.

The owner of a technical trade-mark is entitled to an injunction to re-
strain its infringement, regardless of the intention of the infringer or the
consequences of the infriugement.

[Ed. Note.—For cases in point, see Cent. Dig. vol. 46, Trade-Marks and
Trade-Names, §§ 63, 110.]

2. SAME,
A case of technical infringement of a registered trade-mark held not
made out where the trade-mark of defendant was not identical with com-
plainant’s nor so like it as to be readily taken for it.
[Ed. Note.—For cases in point, see Cent. Dig. vol. 46, Trade-Marks and
Trade-Names, §§ 64, 66, 67.]

.

Appeal from the Circuit Court of the United States for the South-
ern District of New York.

Archibald Cox and Phelps, Evins & East, for appellants,
Ira Jay Dutton (E. T. Fenwick and L. L. Morrill, of counsel), for
appellee.

Before LACOMBE, WARD, and NOYES, Circuit Judges.

WARD, Circuit Judge. This is an action in equity for an injunc-
tion, an accounting of profits and damages; the complainant alleging
that the defendant has infringed its technical trade-mark applied to
shirts and has also been guilty of unfair competition. As the complain-
ant is a corporation of the state of New York, and the defendant is a
citizen of the same state, the court’s jurisdiction extends only to the use
of the registered trade-mark in commerce between the states, with
foreign nations and the Indian tribes.

There is no testimony showing that the defendant has passed off
or intended to pass off his goods for the complainant’s, or that the
defendant has made profits or the complainant sustained damage.
Such an intention and such consequences are quite immaterial inas-
much as the cause proceeds solely upon the complainant’s ownership
of its technical trade-mark. If the defendant infringes it, the injunc-
tion should issue regardless of his intention or of the consequence.
Lawrence Manufacturing Co. v. Tennessee Manufacturing Co., 138
U. S. 537, 11 Sup. Ct. 396, 34 L. Ed. 997; Gannert v. Rupert, 127
Fed. 962, 62 C. C. A. 594.

The complainant has registered in the United States Patent Office
as its trade-mark used for more than 10 years theretofore in commerce
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among the several states the word “Star” and the outline of a six-
pointed star either singly or together, as follows:

TAR

The defendant uses as its trade-marks on its shirts, a comet con-
sisting of a five-pointed solid star with a nebulous tail, together with
the words “The Comet” as follows:

TRADE NM\

These two trade-marks are obviously not identical, and the defend-
ant cannot be said to have literally appropriated the complainant’s
property. And not using the identical mark, he cannot be said to have
appropriated the complainant’s property, unless he uses something so
like it as to be readily taken for it. But the complainant claims that
it is entitled to an exclusive property in the word and symbol “Star”
as applied to shirts, whether they are used alone or in combination
with other words and symbols.

A comet is defined in the Standard Dictionary as:

“A heavenly body consisting of a coma surrounding a bright star-like nu-
cleus with a nebulous tail or train, often of great length.”

The head of the comet in the defendant’s trade-mark is a solid five-
pointed star, but we do not think his trade-mark sufficiently resembles
the complainant’s to be mistaken for it or to cause confusion or to de-
ceive purchasers, which is the test prescribed as to registration in sec-
tion 5 of the Trade-Mark Act of February 20, 1905 (33 Stat. 724, c.
592, amended by Act May 4, 1906, c. 2081, 34 Stat. 168 [U. S. Comp.
St. Supp. 1907, p. 1008]).

The complainant relies upon the case of Hutchinson v. Blumberg
(C. C.) 51 Fed. 829, as showing that a star cannot be applied as a
trade-mark to shirts even in combination with other symbols, as, for
example, a crescent; but this was a case of unfair competition, and the
court found that the defendant gave such prominence both to the
word and symbol “Star” as to deceive purchasers and cause them to
think they were buying complainant’s “Star” shirts. Judge Blodgett
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said nothing to indicate that an injunction should issue as against a
trade-mark so little like complainant’s as is the defendant’s in this
case, where complainant relies solely upon the property right in the
trade-mark.

The decree is affirmed, with costs.

NOTE.—The following is the opinion of Hazel, District Judge, in the court
below:

HAZEL, District Judge. 'The bill charges the infringement of the complain-
ant’s trade-mark, which originated in its business of manufacturing shirts,
waists, and blouses in the year 1840. The trade-mark was registered under
the act of Congress of 1905 on April 3, 1906, and consists “of the word ‘star’
and the representation of a star, used singly or together.” Its distinctive
characteristic is the outline of a small star to represent that word, signifying
to the trade the high class of manufacture of complainant’s articles, which
have become widely and favorably known as the “Star Shirt,” “Star Waist,”
ete. The asserted infringement by the defendant consists in the use of a solid
star in combination with a curved tail in resemblance of a comet. The nucleus
of the comet has a five-pointed star, with a tail following it, and the words
“The Comet” are printed in black or red type over or underneath such symbol.
I am of the opinion that the defendant’s trade-mark or brand is clearly dis-
tinguishable from that of complainant. There is no reasonable probability
of the ordinary purchaser being deceived into buying the defendant’s manu-
facture as that of complainant. The rule is well established that a trade-
mark, word, or symbol has the elements of a property right, and may not be
unlawfully used by a rival in business, either alone or as an accessory to such
prior appropriation, and in such cases a right to injunctive relief follows, with-
out proof of confusion of proprietorship, or that buyers have been actually
misled by such use. But if a defendant’s design or symbol is essentially dif-
ferent and distinguishable in appearance, so that by no possibility can his
article be taken for complainant’s genuine production. a cause of unlawful
appropriation is not maintainable. MecLean v. Fleming, 96 U. S. 245, 24 L.
Ld. 828; Liggett & Myers Tobacco Co. v. Finzer, 128 U. 8. 182, 9 Sup. Ct. 60,
32 L. Ed. 395.

The complainant’s star in outline, as shown by the drawing, has six points
and is one inch in diameter, while the defendant’s star is a solid body, seven-
sixteenths of an inch in diameter, and the tail, colored red or black, is one inch
long. The word “star” is not used by the defendant in combination with
the symbol; but, as already mentioned, the words “The Comet” prominently
appear in connection therewith. It must be conceded that a comet ordinarily
has not the visible outline of a star. Its point is a formation of nebulous
matter, and is preceded or followed by a luminous curved train; but, notwith-
standing defendant’s exaggerated point, neither upon the clothing of defend-
ant’s manufacture nor on its box label is the emblem as a whole of such
similarity to complainant’s mark as in my judgment would warrant restrain-
ing its use, in the absence of proof that confusion of goods existed or that
intending purchasers had been deceived in buying defendant’s article for that
of complainant. The ordinary purchaser, buying with reasonable caution,
would not, on account of the brand or mark, mistake the goods of the de-
fendant for those of the complainant, and the visual impression received by a
comparison of the two marks negatives the presumption of fraud, or that
aeception is apt to occur from such use. Moreover, it is proven that the goods
of the defendant have been known to the public by and under the designation
of “The Comet” since 1867, while the complainant and its predecessors have
sold its goods by the designation of “Star” since 1840.

Attention is directed to the cases of Hutchinson v, Blumberg (C. C.) 51 Fed.
829, and Same v. Covert, (C. C.) 51 Fed. 832. In the first-mentioned case the
defendant’s device or symbol consisted of a star and crescent in cowmbination
with the word “Star.” TIn the opinion of the court the star was the prominent
feature in the appropriated trade-mark, and because of such prominence, in
connection with the word “star,” the defendant’s goods, it was decided, were
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apt to become known as “Star Goods,” and hence the public, intending tc
buy complainant’s manufacture, would be misled into buying that of the de-
fendant. The court held that the crescent was merely incidental to the rep-
resentation of the star. In the Covert Case, which is also clearly distinguish-
able, lhe outline of a star was used with the words “Lone Star” on shirts
and clothing. It is not difficult to suppose that such representations are cal-
culated to deceive the public, so that they would purchase defendant’s goods
under the mistaken belief that they were those of complainant. It is thought
that there is nothing in the case of Gannert v. Rupert, 127 Fed. 962, 62 C. C.
A. 594, cited by complainant, to conflict with these views. In that case the
court held that, as the publication “Home Comfort” was circulated in the
same territory of complainant’s paper, “Comfort,” which also had the words
“The key to a million homes” printed on the tifle page, the infringement was
clearly established, without proof of confusion.

Of course, every case must be decided upon its own facts, and though the
owner of a valid trade-mark has the unquestionable right to its exclusive
use, and colorable imitatious thereof which tend to mislead are forbidden, yet
the resemblance to the original must impart to an ordinary purchaser exer-
cising reasonable care a misleading or false impression as to the origin of the
goods he is buying. In this case the words “The Comet,” used to advertise
defendant’s goods, and which are prominently printed in connection with the
symbol, materially differentiate the star trade-mark in suit, and I think nega-
tive the inference of colorable imitation which otherwise might be considered
clearly established. In support of the views herein expressed reference is
made to the following adjudications: McLean v. Fleming, supra: Liggett &
Myers Tobacco Co. v. Finzer, supra; Kann v. Diamond Steel Co., 89 Fed. 706,
32 C. C. A. 324,

The bill is dismissed, with costs.

CULLOM et al. v. TRADERS’ INS. CO.
(Circuit Court of Appeals, Seventh Circuit. April 14, 1908)
No. 1,410.°

1. INSURANCE — CORPORATIONS—VOLUNTARY DISSOLUTION—STATUTE—CONSTITU-
TIONALITY.

Hurd’s Rev. St. I11. 1903, c. 73, § 2, authorizing the voluntary dissolution
of an insurance corporation on the application of a majority in number or
interest of the members or stockholders, on due notice, etc, is constitu-
tional.

2. SAME—NECESSITY OF CONTROVERSY—JURISDICTION.

Under Hurd’s Rev. St. I11. 1905, ¢. 73, § 2, authorizing a majority in num-
ber or interest of the members or stockholders of an insurance company
to apply for voluntary dissolutions thereof, it is not necessary to confer
jurisdiction of the subject-matter of such application that a controversy
exist for adjudication.

Appeal from the Circuit Court of the United States for the Eastern
Division of the Northern District of Illinois.

C. W. Powell, for appellants.

Noble B. Judah and Charles H. Hamill, for appellee.

Before GROSSCUP, SEAMAN, and KOHLSAAT, Circuit
Judges.

SEAMAN, Circuit Judge. The appellants were complainants be-
low in a bill fi'ed against the Traders’ Insurance Company, appellee-de-
fendant, with several individual defendants named but not served
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with process, which was dismissed, upon demurrer, for want of equity,
and this appeal is from the decree of dismissal.

The complainants are citizens of Alabama, and the defendant cor-
poration is an insurance company, incorporated under an act of the
Legislature of Illinois, with capital stock, located at Chicago, and en-
gaged for many years in the business of insurance against fire in
various states, including Alabama and California. Relief is sought
under the bill, to set aside (as nullities) orders appointing a receiver
of the corporation and a decree of dissolution, entered in the circuit
court of Cook County, to have a receiver appointed to take over all
assets, and have them marshaled and distributed in conformity to
equity. For right of action on behalf of themselves and other credit-
ors of like interest, the complainants aver: That the corporation had
established a fund known as “the reserve fund for insurance in force,”
to protect and pay “unearned premiums,” which constituted a trust
fund in favor of claimants of unearned premiums, for distribution to
such claimants in preference to other creditors; that the complain-
ants, as general agents of the corporation for Alabama, pursuant to
agreement with the corporation and under the terms of its license to
transact business in that state, had paid a large amount of such claims
and were entitled to subrogation and reimbursement out of such fund ;
and that claimants entitled to such fund and preferential payment
were threatened with deprivation of their equities unless protected in
this suit, brought for their benefit. Other averments respecting liabili-
ties of stockholders—(1) to general creditors for dividends received
in violation of the law of Illinois, and (2) to California creditors for
fire losses sustained under policies issued in that state—are not ma-
terial, for the present consideration.

In respect of the proceedings and receivership in the circuit court
of Cook county, the bill expressly avers, in substance: The filing of a
petition therein, May 5, 1906, by “a majority of the stockholders in
interest of said the Traders’ Insurance Company”—set out in the
petition and conforming to the statutory requirements in Illinois
(Hurd’s Rev. St. 1905, p. 1165, c. 73, § 2) for “voluntary dissolution’
of insurance companies—followed by an answer of the corporation,
confessing the facts alleged, and stating that it “has become and is
entirely insolvent” by reason of losses in the recent San Francisco
fire; that the court forthwith appointed a receiver of the assets and
enjoined further prosecution of business by the corporation; and that
on June 18, 1906, a decree of dissolution was entered, providing for
continuance of the receivership, to collect, marshal, and distribute the
assets, with jurisdiction of the cause retained to that end. With these
proceedings and conceded possession of the res in the state court,
support for the interference sought under the bill rests upon aver-
ments: (1) That the act providing for the proceeding is unconstitu-
tional; and () that the proceedings were collusive, raised no actual
controversy for adjudication, and were coram non judice.

We are of opinion that neither of such contentions is tenable. The
statute of Illinois under which the state court entertained the proceed-
ing is entitled “An act in regard to the dissolution of insurance com-
panies,” approved February 17, 1874, compiled in Hurd’s Rev. St.
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1905, c. 73, pp. 1164-1165, and 2 Starr & C. Ann. St. 1896 (&d Ed.) pp.
2283-2286, c. 73, pars. 68, 269. Section 1 provides for “involun-
tary dissolution,” upon petition filed by the Auditor of State, and sec-
tion 2, entitled “voluntary dissolution,” reads:

“Sec. 2. When a majority, in number, or interest, of the members or stock-
holders of any insurance company incorporated in this state, desire to close
its concerns, they may apply by petition to the Circuit Court of the circuit in
which the company is located, setting forth in substance the grounds of their
application ; and the court, after due notice to all the parties interested may
proceed to hear the matter, and for reasonable cause decree a dissolution of the
corporation; and corporations so dissolved shall be deemed and held extinct,
in all respects as if their charter had expired by their own limitation, subject,

. however, to the provisions hereinafter prescribed.”

Subsequent sections provide for receiverships and proceedings in
conformity with equity powers and practice.

The constitutionality of the act, in reference to the provisions of
section 1 for involuntary dissolution, on petition of the State Auditor,
was upheld in Ward v. Farwell, 97 Ill. 593, 605, and subsequently re-
affirmed (Chicago Life Ins. Co. v. Auditor of Public Accounts, 101
Ill. 82, 88; Chicago Mut. Life Indemnity Ass’n v. Hunt, 127 Ill. 257,
275,20 N. E. 55, 2 L. R. A, 549; Republic Life Ins. Co. v. Swigert,
135 I1l. 150, 160, 25 N. E. 680, 12 L. R. A. 328), and the rulings upon
objections there raised are equally applicable, as we believe, to the
contentions here that section 2 violates constitutional rights. This
view is well fortified by Chicago Life Ins. Co. v. Needles, 113 U. S.
574, 579, 5 Sup. Ct. 681, 28 L. Ed. 1084, and no ground for interven-
tion appears under these averments.

The provision referred to (section 2) expressly authorizes a decree
of dissolution upon petition of a majority in interest of the stock-
holders, after hearing, and no controversy is needful to confer juris-
diction of the matter. So the averments that a majority of the di-
rectors, controlling the corporation, appear among the petitioning
stockholders and thus procured the appearance and answer on the
part of the corporation—upon which collusion is averred—are without
force. 'That it was in fact a voluntary proceeding for winding up
the affairs of the corporation brought it within the unmistakable
meaning of the statute, conferring upon the majority stockholders a
right commonly granted in corporations organized for profit of stock-
holders. Thus the court acquired equitable jurisdiction, under the
statute, when the requisite petition was filed. The regularity of its
proceedings thereupon is not open to attack or inquiry, in another court
of co-ordinate jurisdiction (Farmers’ Loan & Trust Co. v. Lake Street
Elevated R. R. Co., 177 U. S. 51, 61, 20 Sup. Ct. 564, 44 L. Ed. 667),
and the bill was rightly dismissed for want of equity.

Other contentions for and against the sufficiency of the bill do not
require consideration, and the decree of the Circuit Court is affirmed.
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SUN CO. y. HEALY.
(Circuit Court of Appeals, Second Circuit. May 22, 1908.)
No. 250.

SHIPPING—LIABILITY OF VESSEL FOR DAMAGE TO CARGO—ITARTER ACT—JAULT
IN MANAGEMENT OF VESSEL. .

Damage to a cargo of molasses, through its dilution by sea water wlile
being pumped out at the port of destination, held to have been due to a
sea valve connecting with one of the pumps having been left partially
open, which was a fault in the management of the vessel, from liability
for which the owner was protected by Harter Act Feb. 13, 1893, c¢. 105,
§ 3, 27 Stat. 445 (U. S. Comp. St. 1901, p. 2946); it being affirmatively
shown that the valve was in good condition and that it was properly clos-
ed when the cargo was loaded and at the commencement of the voyage.

[Ed. Note.—Statutory exemptions of shipowners from liability, see
notes to Nord-Deutscher Lloyd v. Insurance Co., 49 C. C. A. 11; Ralli v.
New York & T. 8. 8. Co., 83 C. C. A. 294.]

Appeal from the District Court of the United States for the South-
ern District of New York.

Wallace, Butler & Brown, for appellant.
J. Parker Kirlin and Charles R. Hickox, for appellee.

Before LACOMBE, COXE, and WARD, Circuit Judges.

WARD, Circuit Judge. The libelant chartered the respondent’s
steamer Toledo for two voyages with cargoes of molasses of from
425,000 to 475,000 gallons from Guanica, Porto Rico, to New York.
The respondent, under an option in the charter party, substituted the
steamer Paraguay, constructed to carry liquid cargo in bulk in six
separate tanks on each side. On the second voyage, which is the one
in question, the master signed a bill of lading for 473,968 gallons,
more or less, all on board to be delivered. The molasses was run
from a large storage tank near the shore at Guanica, first into No.
1 port and starboard tanks nearest the bow, and afterwards into Nos.
2, 3,4, and 5 tanks running aft on each side; No. 6 tank being empty.
The cargo was loaded by the shore pumps. While loading a weeping
rivet was discovered in the No. 1 starboard tank, which, though ad-
mitted to be negligible, caused the charterer’s agent to direct that the
molasses be pumped out of it into No. 1 port tank. It had received
only a compar