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CASES

ARGUED AND DETERMINED

IN THE

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE
CIRCUIT AND DISTRICT COURTS.

THE ERSKINE M. PHELPS.
(Circuit Court of Appeals, Ninth Circuit. May 81, 1904.)
No. 1,014.

1. SEA)EN—INJURY IN SERVICE—DUTY OF SEIP TO MAKE NEAREST PORT.

The master of a sailing ship on a voyage to Honolulu was not charge-
able with a neglect of duty which renders the ship liable in damages
because he did not return from the vicinity of Cape Horn to Port Stan-
ley, Falkland Islands, which was the nearest port, and 540 miles dis-
tant, with a seaman who received an injury in which both bones of his
leg below the knee were broken, where the mate, who had some sur-
gical skill and experience, took charge of the injured man, and set the
bones, which united firmly, but, by reason of the fracture being oblique,
overlapped, producing a shortening of the leg, and where, while the ship
could probably have made the islands in two or three days, the season
was midwinter, when the days were short and cold and storms pre-
vailed, and it was further shown without contradiction that the entrance
of the harbor at Port Stanley by a ship of her size was very dangerous,
and likely to take several days at that season, and that vessels went
there only as a last resort, and in cases of dire necessity.

Appeal from the District Court of the United States for the District
of Hawaii.

R. W. Breckons and Holmes & Stanley (Milton Andros, of counsel),
for appellants.

T. McCants Stewart and J. J. Dunne, for appellee.

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis-
trict Judge.

GILBERT, Circuit Judge. The appellee was an able-bodied seaman
on the Erskine M. Phelps, a full-rigged four-masted ship of 2,715
registered tons, which sailed on May 1, 1903, from the port of Norfolk,
Va., bound for the port of Honolulu, Hawaiian Islands. On July 15,
1903, while in latitude 58° 29’ south, longitude 65° 30’ west, a little.
to the southward and westward of Cape Horn, the ship encountered

131 F.—1 .
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very heavy gales, and was laboring heavily. About 6 o’clock in the
evening, when the ship had just come about, and while the men were
hauling at the forebraces, a large wave came over the port bow and
completely buried the fore part of the ship. The appellee, who was
hauling at the forebraces, was struck by the wave and thrown against
the rail, and thereby sustained a fracture of both bones of the right leg
at a point nearly midway between the ankle and the knee. The captain,
knowing that the first mate had some medical skill, directed him to set
the broken leg. The first mate accordingly did so. He testified, and it
is not disputed, that he had served from 1894 to 1897 in the United
States navy, and had received instruction in “first aid to the wounded,”
and had served 270 days in the Boer War, in which he said he had
had plenty of experience, for the small commandoes had no surgeons,
and the men had to help one another. The first mate, after setting
the fractured bones, placed the appellee’s leg in splints, bandaged it,
and suspended it in a swing. The appellee was confined to his bunk
until August 23, 1903, when he was carried out on the deck. Four
days later, while walking on the deck with the support of a crutch and
a cane, he slipped and fell, and his leg was again injured, probably
broken. It was again bandaged and placed in a sling, and the appellee
was confined to his bunk until about four days before September 15,
1903, the date of the arrival of the ship at Honolulu. On September
17, 1903, at his request, the appellee was taken to a hospital at Honolulu.
It was there ascertained that the bones of the leg, which had been ob-
liquely fractured, had firmly united, but that they overlapped, pro-
ducing a shortening of the leg. The trial court found that the ap-
pellee was permanently injured and incapacitated from performing
hard labor, but that there was no proof of the failure of the ship in its
duty to him, except in the neglect to provide proper care and medical
attention, which should have been done by putting into some convenient
port for surgical treatment, and that the failure of tlie master so to de-
viate from his course constituted negligence for which the ship was lia-
ble in the sum of $1,800.

The accident occurred in the middle of the winter season. Eight
others of the crew were injured at the same time, leaving nine men on
duty. Of these nine men, the captain testified—and it is not denied—
that two or three were useless on account of saltwater boils and ulcers.
The same sea that caused.the accident washed overboard the fore and
main braces. Some of the braces were cut in twain by the iron shutters
of the ports; some of them had to be spliced, and others replaced. Un-
der these circumstances the captain was confronted with the question
whether his duty to the injured seaman required him to take the ap-
pellee back to Port Stanley, in the Falkland Islands, for surgical treat-
ment. The lower court held that it was his duty to have put into the
nearest port to obtain such aid, “if it was reasonably possible for him to
do s0,” and that he should have sailed for Port Stanley. At the time
of the accident, as shown by computations made from the log of the
first officer, the ship was 484 miles in a direct line from that port, and
540 miles as the ship would sail. The wind was favorable for sail-
ing in that direction. The ship, with all sails set, and under favorable
conditions, could make 288 miles per day. The captain, in giving his
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reasons for not putting back to that port, said that he considered it
sheer madness to attempt to enter the harbor of Port Stanley with the
ship and crew in the condition in which they were. He testified that he
was a master mariner of experience, and had sailed 35 times around
the Horn. He admitted that he could very easily have gone back to
the region of the Falkland Islands, but he testified that it was a stormy
region, subject to continual sleet, hail, and snowstorms at that time of
the year; that there was very little daylight, dark coming on at 4 o’clock
in the afternoon and lasting until 8 o’clock in the morning, so that it was
next to impossible to get a reliable observation from the sun; that if he
had attempted Port Stanley with his ship and crew crippled as they
were, he would have been in serious danger of running ashore and losing
his ship; that the entrance to the harbor is less than one-half a mile
wide; that there is no tug there; that there would have been great diffi-
culty in working so long a ship into the entrance, since, even with a
favorable wind, there is scarcely sufficient room to clear the entrance,
and that with so long a ship half a mile is very scant room for sailing ;
that after entering the outer harbor it is dangerous to remain there, and
it is necessary to proceed on into the inner harbor, for the reason that
the water is from 36 to 38 fathoms deep, so as to make the anchorage
insecure, and that in the outer harbor there was the further and probable
danger of easterly gales; that the entrance to the inner harbor is but
?50 yards in width. His evidence as to the hazardous nature of the
entrance to Port Stanley was corroborated by five other witnesses,
master mariners of experience, one of whom testified that in 1889 he
had sailed into Port Stanley for repairs, and that he was 24 days outside
the harbor before he could get in, and that in the outer harbor he paid
out both anchors to the last fathom, but that the ship dragged her an-
chors, and went within 20 yards of the rocks, and that he remained in

- the outer harbor from 14 to 16 days. The testimony of all these wit-
nesses was that no one would come to Port Stanley except as a last re-
sort, or in a case of dire necessity. There was no evidence even tend-
ing to contradict this testimony, except an extract from the Encyclo-
pedia Britannica, which, after referring to the establishment of stores
and workshops at Port Stanley, said:

“And now ships can be repaired and provided in every way much better
and more cheaply there than at any of the South American ports; a mat-
,ter of much importance, seeing that a greater amount of injury is done
annually to shipping passing near Cape Horn by- severe weather than in any

other locality in the world. The average number of ships entering Stanley
Harbor in a year is about fifty, with an average tonnage of 20,000 tons.”

Even if this extract be given the force of evidence, it goes no further
than to show that a considerable number of ships do at some season
of the year put into Port Stanley for repairs. But that is a statement
not incompatible with the testimony of the witnesses that the entrance
is extremely hazardous for a large ship, and that the port is only to be
availed of in case of dire necessity.

In the case of The Iroquois, 118 Fed. 1003, 55 C. C. A. 497—a case
in which a seaman was injured while at sea at a distance of 480 miles
from Port Stanley—we held that the master should have either taken
him into that port or to Valparaiso for treatment. But in that case the
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injury was more severe than in the present case. The seaman sus-
tained a fracture of two ribs as well as of both bones of his leg below
the knee. There was no one on board who possessed any surgical
knowledge or experience, and the bones of the leg never united. In
that case, moreover, there was no evidence before the court of any diffi-
culty in entering Port Stanley, and the accident occurred in the sum-
mer, instead of the winter, of that region. The Supreme Court, on
appeal, with some hesitation affirmed our judgment, but only on the
ground that the captain might have been negligent in not putting into
Valparaiso. Said Mr. Justice Brown, speaking for the court:

“Bach case must depend upon its own circumstances, having reference to
the seriousness of the injury, the care that can be given the sailor on ship-
board, the proximity of an intermediate port, the consequences of delay to
the interests of the shipowner, the direction of the wind, and the probabil-
ity of its continuing in the same direction, and the fact whether a surgeon
is likely to be found with competent skill to take charge of the case. With
reference to putting into port, all that can be demanded of the master is
the exercise of reasonable judgment and the ordinary acquaintance of a
seaman with the geography and resources of the country. He is not ab-
solutely bound to put into such port if the cargo be such as would be seri-
ously injured by the delay. Even the claims of humanity must be weighed
in a balance with the loss that would probably occur to the owners of the
ship and cargo. A seafaring life is a dangerous one. Accidents of this
kind are peculiarly lable to occur, and the general principle  of law that
a person entering a dangerous employment is regarded as assuming the

ordinary risks of such employment is peculiarly applicable to the case of
seamen.”

The court, in conclusion, said:

“As the decision of the District Court was unanimously affirmed by the
Circuit Court of Appeals, we do not think there is any such preponderance
of evidence as would justify us in disturbing their conclusions.”

In view of that expression of the opinion of the Supreme Court
and the circumstances of the present case, we do not think that the
captain of the Erskine M. Phelps was negligent in not putting back to
Port Stanley. But the trial court found, further, that the captain was
negligent at a later date in not deviating from his course on August
6th, and putting into Valparaiso, which he could have reached by sail-
ing nine days from that date. The captain testified that his reason for
not going to Valparaiso was that at that time the weather was fine,
and he had reason to believe that the bones of the appellee’s leg had-
united, and that he was doing well.. Three surgeons testified in the
case—one for the appellee and two for the appellants. There is no
substantial variance in their testimony. Their opinion was that, so
far as the ultimate recovery of the appellee was concerned, nothing
could have been done surgically after August 6th, and that from that
time the conditions were as favorable on the ship as they would have
been on land; that the motion of the ship would have no effect on the
setting of the leg and its recovery if the leg were set and placed in a
position where it could swing; that the best time to set it was as soon
as possible after the fracture; and that, unless land could have been
reached within two or three days from the time of the fracture, the ap-
pellee was practically as well off on board the ship as in a hospital.
One of the surgeons testified that he found the appellee’s right leg one
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and one-quarter inches shorter than the other, but that he made no
measurement. The other two measured it, and found it half an inch
shorter than the other. But they all agreed that nature compensates,and
in a measure corrects, such a shortening, and that an operation could
be performed by breaking and resetting the bones, but that this could
have been done as well on the arrival of the vessel in Honolulu as at
Valparaiso or at Valdevia, three weeks after the accident. There was
some difference of opinion as to the question of the permanence of
the injury to the appellee by reason of the fracture of his leg if not
further operated upon. Dr. Herbert testified that the appellee would
ultimately have perfect use of his leg. Dr. Day thought that he would
be able to follow his occupation, but that he would have to favor him-
self a little; that he would not be as nimble as he had been. Dr.
Cooper considered the mending of the leg “a good job,” and thought
that the appellee would have a good leg—a leg that would enable him
to earn a livelihood in any walk of life. When, on August 23d, the
appellee was injured the second time by falling on the deck, the ship
was as near to her port of destination as to any other. So far as the
evidence goes, the shortening of the appellee’s leg may have been
caused by a second fracture sustained at that time. If that be true,
the ship could not, in any view of the case, have been responsible
for that injury. Considering the whole of the evidence as it is pre-
sented here, we think that the captain was not negligent at any point
in the history of the case, and that the ship is not liable, therefore, in
damages.

The decree is reversed, and the cause is remanded to the District
Court, with instructions to dismiss the libel.

SPRIGG v. COMMONWEALTH TITLE INS. & TRUST CO.
(Circuit Court of Appeals, Third Circuit. June 24, 1904.)
No. 4.

1. DECEIT—FALSE REPRESENTATIONS—CONSTRUCTIVE FRATUD.

A mortgage to defendant, as trustee, securing bonds executed by a timber
company, provided that the bonds should not be valid until certified by
the defendant, and that before issuing any of the bonds there should be
deposited with defendant, by the mortgagor, a sum of money sufficient to
pay off the first four coupons (two years’ interest) on the bonds. The
mortgagor, after defendant had accepted the trust, pledged 100 of the
bonds to plaintiff, and gave plaintiff an order on defendant therefor, where-
upon defendant delivered to plaintiff a letter reciting receipt of the order;
that the bonds were part of an issue described on the mortgagor’s prop-
erty, the title to which, ete., had been examined and approved by defend-
ant; and that the papers were then in its possession, and stating, “We
will hold the one hundred bonds subject to your order.” Held, that de-
fendant’s promise to hold such “bonds” constituted a representation that
defendant had certified the bonds, and received the money in compliance
with the conditions precedent to their validity, the falsity of which repre-
sentation was sufficient to entitle plaintiff to recover damages suffered by
(1its l;:éving acted on the faith thereof, in an action against defendant for

ece
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In Error to the Circuit Court of the United States for the Eastern
District of Pennsylvania.
For opinion below, see 119 Fed. 434,

Thomas Leaming, for plaintiff in error.
J. Hazleton Mirkel, for defendant in error.

Before ACHESON and GRAY, Circuit Judges, and KIRKPAT-
RICK, District Judge.

GRAY, Circuit Judge. The record brought up by the writ of error
in this case discloses testimony tending to prove the following facts:

In the spring of 1893, the firm of Rice Bros., of Providence, R. 1.,
had dealings with the Standard Coal & Timber Company, a corpora-
tion then recently organized and doing business under the laws of the
state of West Virginia, which resulted in a contract arrangement be-
tween them, by which Rice Bros. purchased a large quantity of tim-
ber, upwards of ten millions of feet, to be delivered, with freight and
other charges paid, at Boston, Mass., at a price agreed upon. In pur-
suance of said contract, Rice Bros. were to advance to the timber com-
pany $15,000 to enable the company to proceed with the delivery of
the timber. As security for the performance on their part of the con-
tract, the timber company agreed to deliver to Rice Bros. 100 of their
first mortgage coupon bonds, for $1,000 each. By an indenture dated
the 2d of May, 1892, the said Standard Coal & Timber Company had
executed a mortgage to the defendant, the Commonwealth Title, Insur-
ance & Trust Company, which, after stating that certain bonds were
to be executed and issued by said company for the aggregate amount
of $1,000,000, and to be secured by said mortgage, conveyed to the said
defendant as mortgagee, in trust, all its property, corporate rights,
privileges and franchises in connection with the land and premises
therein more particularly described, and comprising a tract of land in
the state of West Virginia, of 204,000 acres. By a covenant contained
in said mortgage, it was stipulated that the bonds issued to the said
defendant company, in trust, should not be valid until certified by the
said trust company, and further, that “before issuing any of the bonds
herein described, there shall be deposited by the party of the first part,
with the said trustee, a sum of money sufficient to pay off the first four
coupons (two years’ interest) on said bonds.” The Commonwealth
Title, Insurance & Trust Company, the defendant, was incorporated
for the purpose, among other things, of accepting and executing trusts
of this character, and was entitled to receive compensation therefor.
The trust was duly accepted by the said company, as appears by the
following acceptance upon said mortgage, and duly recorded therewith:

“Phe Commonwealth Title, Insurance and Trust Co. accepts the Trust men-

tioned in the foregoing instrument on the terms, conditions and limitations
therein prescribed.

By Henry M. Dechert,
Witness: President.
A. A, Stul],
[Seal of Incorporation] Secretary.”

Prior to April 29, 1893, the whole number of bonds executed, so far
as the timber company was concerned, were in the hands of the defend-
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ant company, as trustee, and some had been issued prior to that date
by the said trust company, certified by it as required by the stipulation
in the mortgage above referred to, and for the four coupons (two years’
interest) on which there had been deposited with the said trustee, a sum
sufficient to pay the same. On the date last mentioned, and pursuant
to the dealings between Rice Bros. and the defendant, the following
order was issued in favor of the Rice Bros. to the defendant:

“Philadelphia, April 29th, 1893.
A. A. Stull, Esq., Secy. Commonwealth Title Insurance & Trust Company,
Philadelphia, Pa. . ’

Dear Sir:—You will please hold in trust or deliver to the order of Rice
Brothers, lumber dealers of Providence, R. 1., one hundred (100) first mortgage
one thousand dollar ($1,000) bonds of the Standard Coal and Timber Com-
pany, in accordance with the terms of mortgage or trust deed held by you to
secure said bonds.

Respectfully yours, Standard Coal and Timber Company.
By C. C. Cokefair, Secy.”

Rice Bros. then deposited with their counsel, Carroll Sprigg, the
contract they had with the timber company, and six promissory notes,
aggregating in amount $15,000, which represented the advance they
were to make to the timber company, to be held in escrow by him until
the defendant, the Commonwealth Title, Insurance & Trust Company,
should acknowledge the receipt of the above order, and deliver the
bonds, or hold them for the benefit of Rice Bros., his clients. He ac-
cordingly drafted a letter, which was taken to Philadelphia by the tim-
ber company’s assistant secretary, and a letter copied therefrom was
signed by the defendant and brought back to New York, whereupon
Mr. Sprigg delivered the contract and notes to the timber company.
These notes were afterwards paid in full, at maturity. The letter re-
ferred to, and which is the foundation of the suit in the court below,
is as follows:

“Philadelphia, April 29th, 1893.
Messrs. Rice Brothers, Providence, R. I.

Gentlemen :—We are in receipt of an order from the Standard Coal and
Timber Co., of West Virginia, instructing us to hold in trust for you one hun-
dred, first mortgage, $1,000 bonds of said Company; the same being part of
an issue of 1,000 bonds, $1,000,000, all of which are equally secured by a first
mortgage or deed of trust dated May 2nd, 1892, made to the Commonwealth
Title. Insurance and Trust Company of Philadelphia as Trustee by the said
Standard Coal & Timber Company of West Virginia, covering 204,000 acres
of mineral and timber lands located in McDowell County, in said State of
West Virginia.

The Company is incorporated under the laws of the state of West Virginia,
and the bonds are secured by the first mortgage or deed of trust now held by
us as Trustee. Said mortgage or deed of trust together with certified abstract
of title, opinions as to value of property covered by said mortgage or deed
of trust, maps, surveys, and other papers relating to the same have been care-
fully examined and approved by us and are now in our possession.

We will hold the one hundred (100) bonds subject to your order.

Respectfully yours, A. A. Stull, Treasurer.”

It was testified that, at the date of this letter, a decree of the court
of last resort in West Virginia had been entered, declaring the title of
ithe 204,000 acres of land mortgaged, absolutely void. It was also in
testimony that the Rice Bros. lost their advances of $15,000 and also
about $40,000 on the timber contract. On November 6, 1893, Rice
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Bros. demanded delivery of the bonds, pursuant to defendant’s under-
taking, in the following letter:
“Providence, R. I, November 6th, 1893.
To the Commonwealth Title, Insurance & Trust Company, 813 Chestnut street,
Philadelphia, Pa.

Gentlemen :—Please send us by express the one hundred first mortgage one
thousand dollar bonds of the Standard Coal & Timber Company, held subject
to our order, pursuant to the terms of your letter to us, dated April 29th, 1893.
We will pay the express charges at this end of the line.

Yours truly, Rice Bros.”

In response to that letter, Rice Bros. received a letter, dated Novem-
ber 8, 1893, as follows:

“Philadelphia, November 8th, 1893.
Messrs. Rice Bros., Providence, R. 1.

Gentlemen :(—Replying to your favor of the 6th, since writing you on April
29th, we have declined to act as Trustee for the bonds, and have so notified
the company. .

Very truly yours, A, A. Stull, Treas.”

To this letter, the following answer was returned:

“Providence, R. 1., November 11, 1893.
A. A, Stull, Esq., Treasurer, Commonwealth Title, Insurance & Trust Co., Phil-
adelphia, Pa.

Dear Sir:—Our request to you under date of the 6th instant was addressed
to you for the purpose of securing the possession of the bonds as contem-
plated under the terms of our arrangement with you. As we understand your
reply, coupled with the information that has come to us from the officers of
the Standard Coal & Timber Company, it indicates that you propose a resig-
nation of your Trusteeship under the mortgage or deed of trust securing the
bonds you now hold subject to our order. To this we of course have decided
objection until we shall have at least had an opportunity of ascertaining the
responsibility, pecuniary and otherwise, of the company, which may act as
your successor, and therefore, we do now respectfully enter our protest against
any such change of Trusteeship. OQur letter was written to you for the pur-
pose of obtaining the bonds mentioned, and we hereby again respectfully re-
quest their delivery to us, for we fail to see what right you have to withhold
them from us for any such reason as that alleged in your letter. We write
this letter because we think from your reply that you may not have lately
read your letter to us of April 29th, which has no bearing upon any rights or
purposes the Standard Company and your company may have for a change of
Trusteeship under the mortgage. We shall expect you to forward the bonds
at once, as their non-delivery to us as requested herein may cause us serious
damage. .

Yours respectfully, Rice Brothers.

Dictated by A. B. R.”

As no reply was received to this letter, the matter was taken up, for
Rice Bros., by their counsel, Mr. Sprigg, who received the following
letter from Mr. Dechert, president of the defendant company:

“Philadelphia, December 4, 1893.
Carroll Sprigg, Esq., 20 Broadway, New York. .

Dear Sir:—Since the receipt of your letter of the 24th ult. we have been
definitely notified that the Standard Coal and Timber Co. would within a few
days elect a new trustee in the place of this Company, resigned. We find that
in September last this Company duly resigned by letter of resignation sent to
that Company and that a few days afterwards that Company by its Asst. Sec-
retary and Treasurer duly notified this Company that all of the officers and
directors agreed that our resignation should be accepted and likewise accepted
the notice previously sent to them that pending this election of a new trustee
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we would deliver no more bonds or do any other act as trustee. You will see
that under this state of facts, and as we are again informed that at an early
date. a corporation meeting will be called for the election of a new trustee,
this Company should not at present intermeddle by the delivery of bonds,
We will keep you advised of the election of such new trustee, so that your in-
terest may be protected.

Yours respectfully, Henry M. Dechert, President.”

Four months thereafter, there was a letter from F. Carroll Brewster,
as counsel for the defendant company, to Carroll Sprigg, as counsel
for the Rice Bros., in which the writer, among other things, says:

“]1. No bonds now in the possession of the Trustees have been certified by
signature endorsed thereon—as required—to give them validity. If this be
so—the delivery to your Clients would only be of pieces of paper.

2. Not one dollar has been deposited by the mortgagors—by your clients or
by any person to pay the first four coupons on the bonds you claim.”

Suit was brought in the name of the Rice Bros., Carroll Sprigg being
the use plaintiff, and testimony tending to show the facts herein re-
cited was given at the trial. In the pleadings, the action was stated
to be one of trespass on the case, and the statement of claim, as first
filed, set forth specially, as negligence on the part of the defendant,
the statement, “that the mortgage or deed of trust, maps, surveys and
other papers relating to the same have been carefully examined and
approved by us and are now in our possession,” and that, in reliance
upon such statement, the promissory notes, contract and other papers
were delivered to the timber company. At the trial, the statemeht of
claim was amended, so that the learned judge of the court below ap-
proved it as a proper declaration in an action for deceit, based upon
the declaration of the defendant in his letter of April 29, 1893, after
reciting the order of the Standard Coal & Timber Company, of the
same date, that it would hold the 100 bonds therein referred to, sub-
ject to the order of Rice Bros. This, the amended statement of claim
averred to be an undertaking to hold valid bonds secured by a first
mortgage, whew in fact defendant had not certified such bonds, and
knew it had nct certified the same and that the money required to
pay for th: first four coupons had not been deposited with it, and that
said bonds, without such certification and deposit, were expressly not
valid.

It was testified by Rice, that in making the advance of $15,000, and
entering into the obligations of the contract, he relied absolutely upon
the declaration that these bonds were held for them, and that he fully
understood there should be $10,000 (two years’ interest) deposited be-
fore the bonds could be issued. Sprigg, who was acting as counsel for
the Rice Bros., testified as follows:

“I knew that the mortgage required certain conditions precedent to be per-
formed, as well as the bonds. I advised Mr. Rice, in view of the high stand-
ing of the trust company, that any letter they would write would be perfectly
satisfactory to me as his adviser, and on the strength of such letter from the
trust company, 1 would advise the turning over of the contracts and notes, and
papers, and pursuant to his agreement to that effect, I turned over the papers.
* * & Mr. Cokefair told me the money was deposited for the coupons at the
time I got the first bond from him, and on the 29th of April, the statement was

reiterated in my office. Then I knew the bonds could not have been valid
without the terms of the mortgage were complied with and the certificate at-
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tached. * * * Q. You say on the 28th or 29th, at an interview at which
Rice and Cokefair were present, you were told by Mr. Cokefair what? A.
He said they had title to 204,000 acres of land down there, and they had the
money deposited for the first four coupons—in other words, the bonds Mr. Rice
was to get were in the same condition of my one bond. Q. The one bond that
you got—did that have the coupons stamped and guarantied on the back? A.
It had a rubber stamp impression on the back, the exact language of which
I have forgotten, but it was the same in substance as that on the back of those.
Q. You do not know the exact langnage, but what was the effect of it? A.
Guarantying it. Q. By whom? A. By the trust company. Q. As a matter of
fact were the first four coupons on your bond duly pald? A. They were. Q.
And you had that knowledge of your own individual experience at the time
you were representing Mr. Rice in this transaction? A. I did, and advised Mr.
Rice of that fact. Q. Did you know other people who had these bonds? A.
Yes, I knew them personally, and know them to-day. Q. Did you ever know of
any trouble in the payment of interest on other bonds the first two years? A.
They were all paid.”

On the face of the bonds or writings executed by the timber com-
pany, and deposited with the defendant company, was the following:

“This bond shall not become obligatory unless it shall have been certified
by the signature of the Trustee, endorsed thereon.”

There were also offered in evidence, three of the coupons attached
to bonds that had been issued by the defendant to show the language
of the guaranty, which was stamped on the backs of the coupons, when
the bonds were issued to other persons. It reads:

“Payment of this coupon guaranteed by the Commonwealth Title, Insurance
and Trust Company of Philadelphia, A. A. Stull, Treasurer.”

It was agreed at the trial, that this was the form used upon the first
four coupons of all bonds that were issued. At the conclusion of plain-
tiff’s testimony, a motion for nonsuit was granted by the learned judge
of the court below, and judgment accordingly entered.

Upon the pleadings, and upon the testimony adduced by the plaintiff,
we think the case should have gone to the jury. The question is,
whether, when the defendant agreed to deliver or hold in trust 100
bonds to or for the plaintiff, they did not undertake to deliver or hold
in trust bonds such as they were authorized to issue, that is, bonds
which were certified by the trustee, and for the two-years interest on
which, there had been deposited with the trustee a sum sufficient to
pay the same. The representation made by the defendant company,
in its letter of April 29th, was not that of an irresponsible or indifferent
person, but of one charged with a special duty toward the one to whom
the representation was made. The Commonwealth Title, Insurance &
Trust Company, the defendant, was the trustee of the mortgage made
by the timber company, to secure bonds to be issued by said timber
company. These bonds, also, were issued to the defendant, as trustee,
and it had specifically and in writing accepted the trust “on the terms,
conditions and limitations” prescribed in the mortgage. The order
given by the timber company, in favor of Rice Bros., expressly required
that the 100 bonds mentioned in the order should be delivered to or
be held in trust for Rice Bros., in accordance with the terms of the
mortgage or trust deed given to secure said bonds. This order was
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expressly accepted in the letter of the defendant, of the same date, as
follows:
“Aessrs. Rice Brothers, Providence, R. 1.

Gentlemen :—We are in receipt of an order from the Standard Coal & Tim-
ber Company of West Virginia, instructing us to hold in trust for you one
hundred, first mortgage, $1,000 bonds of said Company; the same being part
of an issue of 1,000 bonds, $1,000,000, all of which are equally secured by a
first mortgage or deed of trust, dated May 2nd, 1892, made to the Common-
wealth Title, Insurance and Trust Company of Philadelphia, as Trustee.
* * * VWe will hold the one hundred (100) bonds subject to your order.

Respectfully yours, A. A, Stull, Treasurer.”

Surely, under the circumstances appearing in this case, this was not
an idle representation that they held 100 pieces of paper that were
clearly, by the stipulation of the mortgage, repeated on the face there-
of, not valid as bonds, and which, by another stipulation in said mort-
gage, could not be issued by said trustee until there had been deposited
with the said trustee an amount sufficient to pay the interest coupons
for two years. It was in testimony that these stipulations and condi-
tions were understood by Rice Bros. and by Sprigg, their counsel. If
this were not so, the clear and unequivocal declaration of the trustee, in
the letter of April 29th, had no meaning, and amounted to nothing,
though made deliberately under the circumstances set forth in the
testimony, with full knowledge on the part of the declarant, that im-
portant action on the part of the plaintiff, involving pecuniary risk,
was to be based thereon. We may assume the exercise of ordinary in-
telligence in the transaction of human affairs. We cannot, therefore,
gratuitously impute to the parties to this transaction, such a want of
ordinary intelligence, as would be implied by the contention, that the
carefully worded order of the timber company, to the defendant, to
deliver or hold in trust the 100 bonds, and the written acceptance by the
defendant, that it would hold the same on the ‘“‘terms, conditions and
limitations” of the mortgage, meant to those parties only, that 100
worthless bits of paper were to be so delivered or held. We think
that Rice Bros., and those acting for them, had a right to rely upon
this declaration, as one importing that these bonds had been duly
certified, and that two years’ interest ($10,000) had been deposited with
the trustee, and to that extent guarantied, when the promissory notes
and written contract were delivered. It is in testimony, that the trustee
had already issued bonds properly certified, and containing a guaranty
that money sufficient to pay two years’ coupons had been deposited.
There is nothing in the case made by the plaintiff, to indicate that the
trustee had any reason to think that it was authorized, either to deliv-
er or hold in trust, bonds or paper writings, invalid for want of com-
pliance with the stipulated conditions, or that it was truthful to say
that it held bonds pursuant to the said order, when they had neither the
certification nor the deposit of money requisite to their validity. The
defendant was made the mortgagee in the trust mortgage, as also the
obligee in the bonds, which were to be deposited in trust, to be disposed
of by the obligor for its own purposes. No bonds could, therefore, be
issued or delivered, except by the trustee at the order of the timber
company. We think that, by the acceptance of the trust under the,
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mortgage, the defendant trustee undertook, and had imposed upon it,
the legal duty to see that no bonds were issued or held pursuant to the
orders of the obligor, unless the conditions prescribed in the mortgage
were complied with.

The declaration by the trustee, that it held in trust the 100 bonds,
pursuant to the order to hold in trust or deliver these bonds, was
equivalent to a delivery, so far as the rights of Rice Bros. were con-
cerned. The order of the trustee was to “hold in trust” or “deliver.”
The declaration of the trustee was, that it held in trust the 100 bonds
subject to the order of Rice Bros. It is no refinement of reasoning to
say that these bonds could be no more held in trust by the trustee
under this declaration, without complying with the stipulations of the
mortgage, than they could be delivered without such compliance. The
testimony is such, that the jury might well draw the inference, that
this representation that it held bonds valid under the requirements of
the mortgage, was not only false, but that the defendant alone knew
that it was false. There was also testimony which would warrant a
jury in finding that money had been advanced, and loss incurred to a
serious amount by the plaintiff, by reason of its acting upon the faith
of the representation thus made by the trustee.

We have here testimony tending to show all the elements necessary
to an actionable misrepresentation, to wit, a false representation ; knowl-
edge of its falsity by the party who made it; ignorance of its falsity
by the party to whom it was made; intention that it should be acted
upon, and an actual acting upon it by the plaintiff, with resulting dam-
age to it in consequence thereof. We cannot say that there was no evi-
dence to go to the jury, in support of such a case as is claimed to have
been made out by the plaintiff. The suggestion, that because the draft
of the letter, written by the defendant company, was made by the plain-
tiff’s attorney, its terms imposed a duty upon the defendant less exact-
ing than if the letter had been voluntarily framed by it, does not appeal
to us. The proposal of such a letter by plaintiffs, prior to their assum-
ing grave pecuniary responsibility, might well have emphasized the
caution with which the defendant should act in the execution of its
responsible office.  We cannot hold that the defendant should be re-
leased from all responsibility in the important relation it held towards
the plaintiff, for a representation which it either knew to be false, or
made with reckless disregard as to its truth, and upon the faith of
which, the plaintiff so acted as to incur serious pecuniary loss, or that
a jury should not consider, upon the evidence before it, whether, to the
extent of $10,000 at least, defendant should not recoup the plaintiff
for that loss.

We have examined carefully all the cases cited by the counsel for
both the plaintiff in error and defendant in error, but it is only neces-
sary to say, that the current of decisions, both federal and state, abun-
dantly support the conclusion at which we have arrived. We do not
think the case was one which should have been taken from the jury.

The judgment of nonsuit is therefore reversed, and a venire de nove
awarded.
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ASTRICH v. GERMAN-AMERICAN INS. CO. OF NEW YORK.
(Circuit Court of Appeals, Third Circuit. July 5, 1904.)
No. 61.

1. FIBE INSURANCE—CONDITIONS—VIOLATION AFTER L0S8S—UNDESTROYED PROP-
ERTY —SALE. .

One of several policies insuring plaintiff’s merchandise to the extent of
actual loss provided that in case of disagreement as to the amount of
loss the same should be ascertained by an appraisement, and that the loss
should not be payable, or an action maintained to recover the same, until
after 60 days after due notice, ascertainment, estimate, and satisfactory
proof of loss had been received by the company in accordance with the
terms of the policy; that the insured, as often as required, should exhibit
to any person designated by the company all that remained of any prop-
erty described in the policy, and should submit to examinations under
oath, and produce books of account, etc., and that it should be optional
with the company to take all or any part of the articles at such ascer-
tained or appraised value, and to replace the property lost or damaged
with other of like kind or quality at any reasonable time within 30 days
after the receipt of proofs of loss or the giving notice of his intention to
do so. After loss the property was separated as required, and, the parties
failing to agree, insured, after filing, but before the receipt of proofs of
loss by the insurers, and over their protest, advertised and sold the prop-
erty remaining. Held, that such sale deprived the insurers of their sub-
stantial rights to further examination of the goods after proof of loss
furnished, to adjust the loss by appraisement, and to replace the goods
damaged with other goods of like character, and therefore precluded a
recovery on the policy.

2. SAME—WAIVER—APPRAISERS—AUTHORITY.

Where plaintiff, having several policies, some of which insured both
merchandise and fixtures and others insured fixtures only, had a conver-
sation with one of the adjusters of the companies in interest after loss
and after a forfeiture as to the merchandise had been incurred, in which
such adjuster requested plaintiff to furnish proofs of loss as to the fix-
tures and furniture, such request, though complied with by plaintiff’s
sending such proof to all of the insurers, did not operate as a waiver of
the forfeiture as to the merchandise insured by an insurer whose policy
covered merchandise only.

In Error to the Circuit Court of the United States for the Middie
District of Pennsylvania.
For opinion below, see 128 Fed. 477.

C. H. Bergner, for plaintiff in error.
Cyrus G. Derr, for defendant in error.

Before ACHESON, DALLAS, and GRAY, Circuit Judges.

GRAY, Circuit Judge. The suit in the court below was an action
of assumpsit, on a policy of fire insurance. The plaintiff in error,
who was the plaintiff below, was the proprietor of a large store in
the city of Harrisburg, Pa., wherein he conducted.a retail business
in ladies’ millinery, coats, furs, and furnishing goods. His stock of
merchandise was insured for $22,000, in 13 companies, and his fix-
tures and furniture for $2,500 in certain of the said 13 companies.
The German-American Insurance Company, the defendant, was one

9 1. See Insurance, vol. 28, Cent. Dig. § 1292,
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of the companies which insured merchandise, and the amount of its
policy was $4,500. Some of the other companies insured both mer-
chandise and furniture and fixtures, the latter being contained in-a
clause in the policy separate from the clause by which the merchan-
dise was insured. A fire occurred in the storeroom of the plaintiff,
December 16, 1902, by which the building was considerably burned,
and the entire stock of merchandise was either destroyed or injured,
and the furniture and fixtures damaged.

The policy of insurance, upon which suit was brought in the
court below, was issued by the defendant company to the plaintiff.
It is in the usual form, and insured the plaintiff in the sum of $4,500,
for the term of one year, against all direct loss or damage by fire,
except as therein provided. Among the exceptions, stipulations and
conditions attached to said policy, those having any bearing on the
present case are as follows:

“1. This company shall not be liable beyond the actual cash value of the
property at the time any loss or damage occurs, and the loss or damage shall
be ascertained or estimated according to such actual cash value, with proper
deduction for (2) depreciation however caused, and shall in no event exceed
what it would then cost the insured to repair or replace the same with material
of like kind and quality ; said ascertainment or estimate shall be made by the
insured and this company, or, if they differ, then by appraisers, as hereinafter
provided; and, the amount of loss or damage having been thus determined,
the sum for which this company is liable pursuant to this policy shall be pay-
able sixty days after due notice, ascertainment, estimate, and satisfactory
proof of the loss have been received by this company in accordance with the
terms of this policy. It shall be optional, however, with this company, to take
all, or any part, of the articles at such ascertained or appraised value, and
also to repair, rebuild, or replace the property lost or damaged with other of
like kind and quality within a reasonable time, on giving notice, within thirty
days affer the receipt of the proof herein required, of its intention so to do.

* * x » * % * * %

If fire occur the insured shall give immediate notice of any loss thereby in
writing to this company, protect the property from further damage, forthwith
separate the damaged and undamaged goods, personal property, put it in the
best possible order, make a complete inventory of the same, stating the quality
and cost of each article and the amount claimed thereon; and within sixty
days after the fire, unless the time is extended, in writing by this company,
shall render a statement to this company, signed and sworn to by said insured,
stating the knowledge and belief of the insured as to the time and origin of the
fire; the interest of the insured and all others in the property; the cash value
of each item thereof and the amount of loss thereon,” etc.-

* * * * * * * * L ]

The insured, as often as required, shall exhibit to any person designated by
this company, all that remains of any property herein described, and submit
to examinations under oath by any person named by this company, and sub-
scribe the same; and as often as required, shall produce for examination all
books of account, bills, invoices, and other vouchers, or certified copies thereof,
if originals be lost, at such reasonable place as may be designated by this com-
pany or its representative, and shall permit extracts and copies thereof to be
made.

Tn the event of disagreement as to the amount of loss the same shall as
above provided, be ascertained by two competent and disinterested appraisers,
the insured and this company each selecting one, and the two so chosen shall
first select a competent and disinterested umpire; the appraisers together
shall then estimate and appraise the loss, stating separately sound value and
damage, and, failing to agree, shall submit their ditferences to the umpire; and
the award in writing of any two shall determine the amount of such loss; the
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parties thereto shall pay the appraiser respectively selected by them and shall
bear equally the expenses of the appraisal and umpire.

This company shall not be held to have waived any provision or condition
of this policy or any forfeiture thereof by any requirement, act, or proceeding
on its part relating to the appraisal or to any examination herein provided for;
and the loss shall not become payable until sixty days after the notice, ascer-
tainment, estimate, and satisfactory proof of the loss herein required have
been received by this company, including an award by appraisers when ap-
praisal has been required.

* * & * * [ ] * * *

No suit or action on this policy, for the recovery of any claim, shall be sus-
tainable in any court of law or equity until after full compliance by the in-
sured with all the foregoing requirements, nor unless commenced within twelve
months next after the fire.

* * & [ ] [ ] LJ * * L J

This policy is made and accepted subject to the foregoing conditions and
stipulations, together with such other provisions, agreements, or conditions as
may be indorsed hereon and added hereto, and no officer, agent, or other repre-
sentative of this company shall have power to waive any provision or condition
of this policy except such as by the terms of this policy may be the subject
of agreement indorsed hereon or added hereto, and as to such provisions and
conditions no officer, agent, or representative shall have such power or be
deemed or held to have waived such provisions or conditions unless such
waiver, if any, shall be written upon or attached hereto, nor shall any privilege
or permission affecting the insurance under this policy exist or be claimed by
the insured unless so written or attached.”

At the trial, after testimony on both sides had been submitted to
the jury, the court instructed the jury that its verdict should be
taken, subject to a reserved point, which was read. Accordingly,
the verdict of the jury was rendered in favor of the plaintiff for $4,-
300, with interest, subject to the point reserved, which was as fol-
lows:

" “It being the undisputed evidence that the plaintiff’s stock of goods was
insured to the extent of twenty-two thousand dollars ($22,000) in thirteen (13)
different companies, of which the defendant was one, the insurance in such
company being $4,500; that a fire occurred on December 16, 1902, during the
life of the said policy, by which a large part of the said stock was entirely
consumed and other parts damaged by fire, smoke and water; that immediately
after the fire the plaintiff put in order the stock that was left, separating the
damaged from the undamaged goods; that on December 29th and 30th, after
due notice, agents and adjusters representing the said several insurance com-
panies, including the defendant, went upon the premises and investigated the
loss, and, for the purpose of ascertaining the extent of the same, examined the
books, bills and accounts of the plaintiff, carefully and thoroughly, and in-
spected the damaged and undamaged stock, being occupied in such examination
more or less for two (2) days; that as a result of the same they collectively
offered, on behalf of all the said companies, to pay the plaintiff in settlement
of his said loss the sum of twenty-two thousand dollars, the aggregate amount
of his insurance, the said companies to take the stock which remained and
wreck the same—that is to say, ship it to New York or some other general
market and there have it put in order by persons experienced in such business,
and then and there sell it by auction or otherwise for such price as it would
bring, the plaintiff to receive all that it brought up to five thousand dollars,
after deducting expenses, and the insurance companies to receive the excess
above that sum; which offer the plaintiff refused; and that the said agents
then and there made a further offer to pay the plaintiff in settlement of his
said loss, the sum of $17,500, he retaining for his own benefit the said stock on
hand; which offer the plaintiff also refused; that thereupon he was told by
the said agents to read his policy and observe its terms, on which the parties
then and there separated; that, afterwards, the plaintiff made out due proofs
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of loss, which he forwarded to the defendant company on January Sth follow-
ing, which were duly received by said company; that on January 8th, the day
before he furnished said proofs, after first having advertised the stock for sale,
the plaintiff, without notice to said companies, began to make private sale
thereof and continued to sell the same for the three days next following, until
the said goods were disposed of, realizing therefrom the gross sum of about
sixty-two hundred dollars ($6,200) and being at the expense of about two thou-
sand dollars ($2,000) in so selling them; that the insurance companies, includ-
ing the defendant, having learned that such sale was about to be made, notified
the plaintiff, by telegram and letter, that he should not dispose of the said
goods, that they desired to exercise the rights given them by the policies of
insurance which he held of further examining said goods to determine their
value and the loss or damage sustained thereon, and calling attention to the
fact that the said companies had the right if they desired to, to take the
stock, or in case of disagreement as to the extent of the loss to have the same
determined by appraisement; and thereupon notifying plaintiff that if he
proceeded with the sale, his policies would be rendered null and void; and that
notwithstanding such notice the said plaintiff proceeded to make sale of the
sald goods.

Whereupon, in view of the provistons of the policy in suit, a copy of which
is attached to plaintiff’s declaration of statement, and is made a part of this
point, the question of law is reserved.

Whether the policy, by reason of the said sale so made by the plaintiff, was
avoided and whether the plaintiff is entitled to recover thereon in this action;
with leave to the Court to enter judgment in favor of the defendant, notwith-
standing the verdict if it be found that such is the law.”

Motion for judgment for defendant, non obstante veredicto, was
accordingly made, and after argument, the court granted said mo-
tion, and gave judgment in favor of the defendant on the point re-
served. .

In considering the questions raised upon the assignments of error,
we first advert to the general contention of the defendant, that the
insured, by his conduct in advertising and effecting a sale of the
damaged goods before the proofs of loss required by the policy of
insurance, which he had made out and forwarded to the defendant
company, had been received by it, forfeited his right to claim indem-
nity under said policy. It will be seen, by reference to the para-
graphs of the policy heretofore quoted, that there is an express
stipulation between the insurer and insured, that in case of disagree-
ment between them, as to the amount of the loss, the same should
be ascertained by an appraisement of disinterested appraisers, select-
ed by the parties respectively, and that the loss shall not become pay-
able until sixty days after the same shall have been so ascertained.
There is also a stipulation that the insured, as often as required,
shall exhibit to any person designated by the company, all that re-
mains of any property described in the policy, as well as submit to
examinations under oath, and produce books of account, etc. The
insurance contract also provides that it shall be optional with the
company to take all or any part of the articles at such ascertained or
appraised value, and also to replace the property lost or damaged
with other of like kind and quality, at any reasonable time within
thirty days after the receipt of proof of loss, on giving notice of his
intention to do so. :

We agree with the court below, that the right under this policy
to an appraisement was absolute, if the insurers found that they
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desired it. Tt was essential to the enjoyment of this right that the
damaged stock should be retained by the insured, where it could be
examined for the purpose of appraisement. It was in evidence, and
not disputed, that there had been, a short time prior to the sale, an
effort of the parties to ascertain and amicably settle the loss between
them, and that serious differences had existed while this attempt to
settle was in progress, and that it had finally been abandoned, with
a notice to the insured, that the company would stand upon the
terms of its policy. The provisions of the policy, repeated in two
different places, are express, to the effect that, in the event of dis-
agreement, and failure amicably to settle the loss between the par-
ties, the right to an appraisement shall accrue, and we fail to see any-
thing in what occurred between the parties, while the efforts to set-
tle were in progress, to impair or at all affect the right of the in-
surer in this respect. The fire occurred on December 16, 1902. It
is true, that due notice of the same was given by the insured to the
company; that the insured, under the direction of the agents of the
insurance companies, had separated and arranged the goods that
were not totally destroyed, for quick and careful examination; that
the adjusters of the insurance companies came to the insured prem-
ises, and examined the damaged goods on the 29th and 30th of De-
cember, and after an examination of the said goods and books of
the insured, and making inquiry of the insured himself, made three
offers to pay certain sums of money, in full settlement of liability ;
that on making the last offer to settle the liability of all the com-
panies, by the payment of a lump sum of $17,500, it was said by the
adjusters that such offer was the last and final one, and that, it being
refused, the adjusters departed. It is true, also, that there was tes-
timony that the goods damaged were deteriorating in value and con-
dition, and that after the final offer on December 30th, the insured
expended money and trouble in preparing and advertising the goods
for sale, and that the season in which a large number of the goods
which had been damaged could be used, or were salable, was nearly
ended.

There is nothing, however, in any of these facts, taken singly or
together, that in our opinion, has any bearing upon the right of the
insuring company, under the circumstances, to an appraisement.
They disclose only what seems to be the not unusual situation, when
such a settlement between the parties is attempted. Three several
offers of payment, in full settlement of the companies’ liability, were
made and rejected. The statement, that the offer last made was a
final one, seems to us only to have made clear the necessity for an
appraisement. The fact that the goods were deteriorating, and that
the time in which they were salable was passing by, are circumstan-
ces inhering in the situation, but of no possible effect as to the right
to an appraisement, and could in no way justify the action of the as-
sured in destroying all opportunity for the enjoyment of that right.
Nor does the fact, if fact it be, that one of the adjusters told the in-
sured, in the presence of the other adjusters, that there was no use
in making the appraisement of the damaged goods, because the in-

131 F.—2
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sured would not fix the value of the goods burned out of sight, have
any such relation to the right of appraisement, as to have made it
necessary or proper for the court to have incorporated the same in
the statement of the point reserved. It is in evidence that there had
been an effort on the part of the adjusters to induce the insured to
value the goods burned out of sight, as a basis for their adjustment,
and the remark of the adjuster, that without such valuation, there
was no use in appraisement, was persuasive to that end. There 1s
no evidence, however, that the one making the remark was author-
ized by the defendant to dispense with an appraisement, or to forego
any right in that respect possessed by it. Nor could the fact, that
the damaged goods were inspected by the adjusters on December
99th and 30th, have warranted the insured in considering an ap-
praisement to have been dispensed with by the company. This in-
spection was a usual precaution taken by the agents of insuring com-
panies, to ascertain facts for themselves connected with the loss,
and in this case, was expressly preliminary to the effort made to
reach an amicable adjustment. As said by the court below:

“When it failed, and the parties fell apart, they were remitted to their
several rights, which each side was bound to respect and observe. Recognizing
this, the plaintiff drew up and forwarded his proofs of loss, on the receipt of
which the insurers were entitled, if they found it necessary, to require a new
exhibition of the damaged goods, just as they had the right to call for his

books and papers, or to demand that he should submit to an examination under
oath.”

Founded upon this right to an appraisement, there was another
right of the insurer under the policy, and of which it was deprived
by the action of the defendant in the sale and dispersion of the
damaged goods. This was the option already alluded to, reserved to
the company, “to take all or any part of the articles at such ascer-
tained or appraised value * * * or replace the property lost or
damaged with other of like kind and quality, within a reasonable
time, on giving notice within thirty days after the receipt of the proof
herein required, of its intention so to do.” Clearly this right could
only be enjoyed, where there had been, either an amicable ascertain-
ment of loss or an appraisement, as provided for in the policy, and
where opportunity was given within thirty days after the receipt of
the proof, to examine the goods damaged. The plaintiff made out
due proofs of loss, and forwarded the same to the defendant com-
pany, on January 9th. This notice could not have been received until
the day following, when all the goods had been sold at private sale
and irretrievably dispersed. The plaintiff, having by his own act de-
stroyed those unequivocal rights reserved in the policy to the in-
surer, cannot now be heard to complain of a forfeiture of his own
claims under a policy containing the express stipulation, that “no
suit or action on this policy, for the recovery of any claim, shall be
sustainable in any court of law or equity, until after full compliance
by the insured with all the foregoing requirements.” Nor can the
plaintiff allege that he was suffered to rest under any misunderstand-
ing as to the attitude of the company, as evidenced by what took
place on the 29th and 30th of December, when the goods were being
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examined by the adjusters and efforts were being made to amicably
settle the loss, or that there was a silence on the part of the insurers,
when they ought to have spoken. In regard to this point, the record
discloses, that on January 6, 1903, plaintiff advertised his damaged
goods for sale on the 8th, 9th and 10th of said month, and on Janu-
ary 7, 1903, the adjusters for the companies in interest, wrote the
following letter, received by the plaintiff before the said sale com-
menced :
“Philadelphia, January 7, 1903.

Mr. Herman Astrich, Harrisburg, Pa.

Dear Sir: From information received, we believe that you have by public
advertisement, and otherwise, stated your intention to dispose of by sale,
commencing January 8, 1903, stock damaged by fire December 16, insured in
this and other companies. We desire to call your particular attention to the
conditions contained in your policies of insurance which constitutes the con-
tract between said companies and yourself. Under the same it is the right of
said companies to continue to make an examination of said property, with the
privilege on their part, if they desire, to exercise the option, to take said stock,
and also by reason of disagreement between you and said companies as to the
amount of loss and damage sustained, to have that matter determined by ap-
praisement. We now notify you that we have arranged to examine said stock
Monday, January 12, to determine, if possible, the value, or damage, sustained,
and if the contemplated action on your part is effected, it will be in direct viola-
tion of the rights possessed by said insurance companies, and the said policies
of insurance will be thereby rendered null and void by you.

Reserving all legal rights and waiving none, we are,

Yours truly, G. A. Russell,
William H. Whitall,
Adjusters for Companies in Interest.”

We think, therefore, that under the facts shown, there was clearly a
forfeiture of the plaintiff’s right to claim indemnity under the policy
sued upon.

But the plaintiff contends, that, granting forfeiture, testimony was
offered by him, tending to show conduct on the patt of the insurer,
from which the jury would be justified in inferring a waiver of the
said forfeiture. The rejection of this testimony is the ground of the
first assignment of error, which is as follows:

“(1) The court erred in the rejection of the evidence of Herman Astrich, a
witness for the plaintiff, contained in the offer made by the plaintiff, as
follows:

By Mr. Bergner: Mr. Derr, are you claiming that this policy was forfeited
because of the sale of the goods?

By Mr. Derr: Yes.

By Mr. Bergner: I propose to show by the witness upon the stand that
there was an insurance upon the merchandise and also upon the fixtures, cases,
etc,, in this building; that by certain policies the fixtures and merchandise
were insured in separate items; that on the 12th day of January, Mr. W. H.
‘Whita}l, an admitted agent of the defendant company, came to Mr. Astrich’s
place of buiness, and, after inquiry of him concerning the sale of goods refer-
red to, demanded that he furnish proofs of loss and schedules of the furniture
and fixtures destroyed in this case; this for the purpose ‘of showing waiver
of the alleged forfeiture claimed by defendant; to be followed by evidence
that Mr. Astrich complied with the demand at considerable expense and sent.
the proofs of loss.” ’

It is true that courts do not favor forfeitures, and are liberal, accord-
ing to circumstances, in finding a waiver. This is true especially where:
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there is ground for imputing bad faith in the conduct of one party
towards the other, who has incurred the forfeiture. In the case before
us, there is no question of bad faith. It is solely a question of fact.
Did the evidence offered tend to show satisfactorily that the defendant
company intended to waive the forfeiture incurred by the plaintiff,
through his noncompliance with the conditions of the policy? If it did
not, there was no waiver, and the plaintiff was not justified in acting
upon it as if it were a waiver. A waiver is a voluntary relinquishment
of the right that one party has in his relations to another. ~Such waiver
may be either express or implied. An express waiver is governed by
its own terms, takes care of itself, and is not often the occasion of dis-
pute or litigation. An implied waiver, of a forfeiture for instance, is
where one party has pursued such a course of conduct, with reference
to the other party who has incurred the forfeiture, as to evidence an
intention to waive the same, or where the conduct pursued is incon-
sistent with any other honest intention, than an intention to waive the
forfeiture, and the one who has incurred the forfeiture has been in-
duced by such conduct to act upon the belief that there has been a
waiver, and has incurred trouble and expense thereby. There is no
confusion about the rules of law, applicable to this question. They
are founded upon fundamental rules of evidence, and upon the ob-
ligations of morality obtaining in human affairs. It is essentially a
matter of intention, though circumstances may sometimes be such that
the real intention is immaterial, and the question is, whether a party is
not estopped by conduct evidencing an intention upon which another
has acted, to say what his true intention really was. In such cases,
the ordinary and well-understood doctrines of estoppel by conduct is
applicable. ~ We think, in the case before us, the learned judge of the
court below was right in rejecting the offer of testimony above stated.
Whitall, the adjuster who made the request that the plaintiff should
send in proofs as to the loss of furniture and fixtures to all the thirteen
companies, was not the special agent of the defendant company. He
had appeared as one of the adjusters representing all the companies
at the first investigation of the loss, and-there was no offer of testi-
mony to enlarge his agency for the defendant company, “so as to make
it include so extraordinary an act as that of demanding proofs as to
property not embraced in the defendant company’s contract, and in
which the defendant was not concerned.” Some of the 13 companies
represented by the adjusters, had included in their policies a separate
insurance on furniture and fixtures, and some did not. In the lat-
ter class was the defendant company. This the plaintiff was bound to
know, and therefore bound to know that the request by Whitall, for
a statement of loss as to furniture and fixtures for the defendant
company, was that he should do a thing totally unrelated to his con-
tract with that company, and one that could have no possible bearing
upon the attitude of that company, with reference to the loss on the
merchandise, or its liability therefor. The request, therefore, was not
only unauthorized, but was totally irrelevant to the business in hand
between the plaintiff and defendant. How, then, could an intention to
waive, be inferred from such a request, and how could the plaintiff
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have been induced to believe, by such request, that the defendant com-
pany intended to waive the forfeiture it had the right to claim? What
actually happened, doubtless, was that the adjuster, in asking for a
statement of loss as to fixtures and furniture to be sent to the companies
insuring the same, by mistake included the defendant company with
the other insuring companies, most of whom had insured furniture and
fixtures. It would work injustice, and not justice, to hold that this mis-
take, for which the company was in no way responsible, and by reason
of which the plaintiff is alleged to have incurred the trifling trouble and
expense of sending a copy of its statement of loss on fixtures and fur-
niture to the defendant company, who it was bound to know had no in-
surance thereon, relieved the insured from a forfeiture occasioned by
his disregard of the stipulations of the insurance contract. It is to be
noted, that the offer was, not that the defendant company demanded the
proof as to furniture and fixtures, nor that Whitall, an agent author-
ized by the defendant to demand proofs as to furniture and fixtures,
had demanded such proofs, but, simply that Whitall, “an admitted agent
of the defendant company,” made the demand. The fact that the de-
fendant company had made no such demand, and that Whitall was
not authorized by the defendant company to make such a demand on
its behalf, being uncontroverted, we think the learned judge of the
court below was right in rejecting this offer of testimony, and also
in deciding the point reserved in favor of the defendant.
The judgment of the court below is therefore affirmed.

VIQUESNEY et al v. ALLEN.
(Circuit Court of Appeals, Fourth Circuit. May 27, 1904.)
No. 510.

1. APPEAL—JUDGMENT—DEMURRER.
Where an order sustaining a demurrer to a bill for want of jurlsdlc-
tion was in favor of appellants, who appealed from other orders and a
final decree, appellee could not object that the Circuit Court of Appeals
had no jurisdiction of the appeal, on the ground that the question of juris-
diction could only be reviewed by the Supreme Court.

2, SAME—FINAL DECREE.

Where a bill in equity was dismissed, and an order entered dischar-
ging a receiver and providing for the payment of costs, every question
having been disposed of in so far as the trial court was concerned, it was
a final decree, and therefore appealable.

8. FRAUDULENT CONVEYANCES—EQUITY—SIMPLE-CoNTRACT CREDITOR—RIGHT
TO SUE.
A simple-contract creditor cannot maintain a bill in equity in the fed-
eral Circuit Court to set aside fraudulent conveyances of his debtor’s
property, and to have the same administered by a receiver.

4, SAME—BANKRUPT ACT—CONSTRUCTION.
Bankr. Act, § 28a (Act July 1, 1898, c. 541, 30 Stat. 552, 653 [U. S. Comp.
St. 1901, p. 3431]), providing that suits may be prosecuted in the federal

2. What decrees are final, see note to Brush Eleectric Co. v. Electric Imp.
Co. of San Jose, 2 C. C. A. 379.
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or state courts to determine adverse claims to the property of the bank-
rupt, and section 23b, providing that suits by a trustee in bankruptcy
shall only be brought or prosecuted in the courts where the bankrupt
whose estate is being administered by such trustee might have brought or
prosecuted them if proceedings in bankruptcy had not been instituted,
unless by consent of the proposed defendant, relate only to suits brought
by trustees in bankruptcy, and do not authorize the maintenance of a bill
by a simple-contract creditor to set aside alleged fraudulent conveyances
in aid of a bankruptcy proceeding against the grantor.

Appeal from the Circuit Court of the United States for the Northern
District of West Virginia.

V. B. Archer, for appellants.
W. T. George, for appellee.

Befare GOFF, Circuit Judge, and: PURNELL and McDOWELL,
District Judges.

McDOWELL, District Judge. The appellee (complainant below) on
March 7, 1903, filed in the court below his bill in equity against one
Latham and the appellants. The bill, setting out requisite diversity
of citizenship, alleges that complainant is a simple-contract creditor of
the defendant Latham to an amount exceeding $2,000, and that Latham,
who had been doing business as a general merchant, had, with intent
to defraud his creditors, on January 29, 1903, transferred and delivered
all of his property, consisting chiefly of his stock of merchandise, to
the Viquesneys. It is further averred that complainant had contem-
plated filing a petition in the bankrupt court against said Latham, but
“learned that such proceedings were being instituted by other creditors
of said Latham.” The prayer is that an injunction be granted, that a
. receiver be appointed to take charge of the stock of merchandise and
other property, that this proceeding “be treated as an ancillary pro-
ceeding to the bankruptcy proceeding which has been instituted,” that
the sale by Latham to the appellants be set aside, and that the property
be sold, and the proceeds be turned over to the trustee in the bankruptcy
proceeding. On the day the bill was filed, a decree was entered ap-
pointing L. V. Holsherry as receiver, and directing him to take charge
of the property and to carry on the business. The marshal was by this
decree directed to put the receiver in full possession and control. Bond
was required of the receiver, and, conditioned upon the execution of
an injunction bond by the complainant, the Viquesneys were enjoined
from in any manner interfering with the receiver. Both of these bonds
were executed and filed on the day this decree was entered (March 7,
1903), and subpcenas, returnable to the first Monday in April, 1903, were
issued against the defendants. It appears that the receiver took pos-
session very shortly after his appointment. On March 20, 1903, notice
was given by the Viquesneys that they would on March 24th move for
the dissolution of the injunction, for the discharge of the receiver, and
the substitution therefor of a bond. On March 24, 1903, an order was
entered reciting that the Viquesneys then tendered their answer, which
was ordered filed ; that said defendants moved as set out in said notice,
and filed affidavits in support of said motion; and that the complain-
ant filed counter affidavits. The decree then directed the receiver te
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cease making sales, and directed that he make and report an inventory.
Except that the parties are given leave to file additional affidavits, no
further action was then taken. On June 19, 1903, a decree was en-
tered allowing the Viquesneys to withdraw their answer and file a de-
murrer. This was done, joinder in demurrer was filed, and the issue
set down for argument. On July 8, 1903, an order was entered, which,
after reciting that bankruptcy proceedings had been, since the institu-
tion of this suit, “taken” against Latham in the District Court for the
Northern District of West Virginia, and that the court is of opinion
that the bankruptcy court should settle all matters as to the title of the
property, discharges the receiver, and directs him to turn over all the
property and the proceeds of sales thereof to G. C. Holdsberry, trustee
in the bankruptcy case. This decree also modifies the injunction to
the extent of directing the receiver to surrender the property to the
trustee in bankruptcy. On August 5, 1903, a decree was entered,
which, without stating the grounds therefor, sustains the demurrer
and dismisses the cause at the cost of complainant. This decree also
makes an allowance to the receiver for necessary expenses incurred by
him of $394.36, and, it being recited that the receiver had, under the de-
cree of July 8th, delivered all the property and funds to the trustee in
bankruptcy, directs the trustee in bankruptcy to pay to the receiver the
said sum, if the trustee still has the money in his hands, or, if he has
already paid the fund over to the Viquesneys, that they shall pay to
the receiver the said sum. An appeal was prayed and allowed to the
decrees of March 7th, July 8th, and August 5th. The errors assigned
are, in brief, that the court below erred in appointing the receiver and
directing him to take the property of the defendants, in directing the
receiver to deliver the property to the trustee in bankruptcy, and in di-
recting that the receiver’s expenses should be paid either out of the pro-
ceeds of sales of the property, or by the trustee in bankruptcy out of
such proceeds, or by the defendants.

We are met at the outset of our consideration of this cause by an
objection on behalf of the appellee that this court has no jurisdiction
of this appeal. It is said that the jurisdiction of the court below is in
issue, and that only the Supreme Court has jurisdiction of this appeal.
We assume that the court below sustained the demurrer because there
was no jurisdiction. But this decision is not appealed from. It was
in favor of the appellants. We find nothing here to support the view
that this court is without jurisdiction of this appeal. McLish v. Roff,
141 U. S. 663, 12 Sup. Ct. 118, 35 L. Ed. 893; Carey v. Houston R.
Co., 150 U. S. 170-1%9, 14 Sup. Ct. 63, 37 L. Ed. 1041; U. S. v. Jahn,
155 U. S. 109, 15 Sup. Ct. 39, 39 L. Ed. 87; Green v. Mills, 69 Fed.
852, 16 C. C. A. 516, 30 L. R. A. 90; Evans v. McCaskill, 101 Fed.
658, 41 C. C. A. 577; Dudley v. Board, 103 Fed. 209, 43 C. C. A. 184;
Watkins v. King, 118 Fed. 531, 55 C. C. A. 290.

There is also no question of the finality of the last decree rendered by
the court below. Every question has been disposed of, so far as that
court is concerned. The cause has been dismissed, and orders made
for the payment of the receiver. Nothing except to execute that decree
remains to be done by the trial court.
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We are satisfied that the bill did not show a cause of equitable cog-
nizance. The complainant was a mere simple-contract creditor. In
Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 35 L. Ed. 358, the facts
were closely similar to the facts in the case at bar. There a simple-
contract creditor filed a bill in equity in the federal Circuit Court to
have set aside a fraudulent conveyance of real estate made by his debtor,
and to have the land sold for the satisfaction of the complainant’s debt.
The court said:

“In all cases where a court of equity interferes to aid the enforcement of
a remedy at law, there must be an acknowledged debt, or one established
by a judgment rendered, accompanied by a right to the appropriation of the
property of the debtor for its payment, or, to speak with greater accuracy,
there must be, in addition to such acknowledged or established debt, an in-
terest in the property, or a lien thereon created by contract or by some dis-
tinct legal proceeding. Smith v. Railroad Co., 99 U. 8. 398, 401 [25 L. Ed.
437]1; Angell v. Draper, 1 Vern. 398, 399; Shirley v. Watts, 3 Atk. 200; -
Wiggins v. Armstrong, 2 Johns, Ch. 144; McElwain v. Willis, 9 Wend. 548,
556; Crippen v. Hudson, 8 Kern, 161; Jones v. Green, 1 Wall 330 [17 L.
Ed. 553]. In Wiggins v. Armstrong, Chancellor Kent held that a creditor
at large, or before judgment, was not entitled to the interference of a court
of equity by injunction to prevent the debtor from disposing of his property
in fraud of the creditor; citing some of the above authorities, and stating
that the reason of the rule seemed to be that, until the creditor had estab-
lished his title, he had no right to interfere, and it would lead to unneces-
sary and perhaps a fruitless and oppressive interruption of the debtor's
rights; adding, ‘Unless he has a certain claim upon the property of the
debtor, he has no concern with his frauds.’ It is the existence, before the
suit in equity is instituted, of a lien upon or interest in tbe property, creat-
ed by contract or by contribution to its value by labor or material, or by
judicial proceedings had, which distinguishes cases for the enforcement of
such lien or interest from the case at bar.”

In Cates v. Allen, 149 U. S. 451, 13 Sup. Ct. 883, 37 L. Ed. 804, the
facts were essentially the same as in the case at bar. Simple-contract
creditors filed a bill in equity in the federal court, alleging a fraudulent
assignment by the debtor; praying for an injunction, for the appoint-
ment of a receiver, and that the assigned property be subjected to com-
plainants’ debts. The court said at page 457, 149 U. S., and page 884,
13 Sup. Ct., 37 L. Ed. 804:

“The principle that a general creditor cannot assail, as fraudulent against
creditors, an assignment or transfer of property made by his debtor, until
the creditor has first established his debt by the judgment of a court of
competent jurisdiction, and has either acquired a lien upon the property,
or is in a situation to perfect a lien thereon and subject it to the payment
of his judgment, upon the removal of the obstacle presented by the fraud-
ulent assignment or transfer, is elementary. Waite on Fraud. Con. § 73,
and cases cited. The existence of judgment, or of judgment and execu-
tion, is necessary, first, as adjudicating and definitely establishing the legal
demand; and, second. as exhausting the legal remedy.”

In Holiins v. Brierfield Co., 150 U. S. 371-378, 14 Sup. Ct. 127-130,
37 L. Ed. 1113, it is said:

“The plaintiffs were simple-contract creditors of the company. Their
claims had not been reduced to judgment, and they had no express lien by
mortgage, trust deed, or otherwise. It is the settled law of this court that
such creditors cannot come into a court of equity to obtain the seizure of
the property of their debtor, and its application to the satisfaction of their
claims.”
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See, also, Putney v. Whitmire (C. C.) 66 Fed. 388; Tompkins v.
Catawba Mills (C. C.) 82 Fed. 782, 783; First National Bank v. Prager,
91 Fed. 692, 34 C. C. A. 51.

It is seemingly contended by the appellee that the bankruptcy act
gave jurisdiction of this cause to the Circuit Court. But we find noth-
‘ing there which can avail the appellee. It is doubtful, from this rec-
ord, whether the bankruptcy proceeding had been instituted before the
amendment to the act took effect. But the question is of no impor-
tance. Neither the original bankruptcy act nor the amendment seems
to us to afford any ground for the contention of the appellee. The
original act (section 23a, Act July 1, 1898, c. 541, 30 Stat. 552, 553 |
[U. S. Comp. St. 1901, p. 3431]) relates only to controversies between
the trustee in bankruptcy and adverse claimants to property acquired or
claimed by the trustee. So, also, 23b relates only to suits brought by
trustees in bankruptcy. And the amendment, if applicable here, like-
wise only applies to suits by trustees in bankruptcy. '

The court below was plainly right in sustaining the demurrer and in
dismissing the cause. We are of opinion, however, that the learned
trial court inadvertently erred in decreeing that the expenses of the
receiver should be paid out of the proceeds of sales, and also in directing
that the property and funds in controversy be put into the possession of
the trustee in bankruptcy. We are of opinion that the court below
should have decreed the restoration of the property and funds to the
Viquesneys, and should have directed that the expenses of the receiver
be paid by the complainant below.

The decrees appealed from will be reversed in the respects above
mentioned, and the cause remanded. Reversed.

NORTHWESTERN COMMERCIAL CO. v. BARTELS.
(Circuit Court of Appeals, Ninth Circuit. May 3, 1904.)
No. 1,001.

1. MaRITIME LIENS—Lo0SS BY LACHES—SALE IN PROCEEDINGS IN STATE COURT.

It seems that under the admiralty law applicable to the enforcement of

liens the holder of a maritime lien, who participates in a proceeding In a

state court which results in a sale of the vessel at his instance, loses his
lien, if not by estoppel, at least by laches.

2. SAME—ESTOPPEL T0 ENFORCE.

Libelant, who was entitled to a len on a schooner for salvage services
and wages as master, filed bis claim in receivership proceedings in a state
court, and it was allowed. He consented to a sale of the vessel, and urged
a corporation to bid, giving its officers to understand that his claim would
be settled from the proceeds. He acquiesced in the sale to such corpora-
tion, and in the delivery of the vessel thereunder, and after the sale was
confirmed asserted the priority of his claim to the proceeds, and only
withdrew his claim after another lien, which exhausted the fund, had been
given preference. Held, that he was estopped by his conduct to enforce
bis lien against the vessel in admiralty as against the purchaser. .

9 1. Waiver and extinguishmenf of maritime liens, see note to The Nebraska,
17 C. C. A. 102.
See Maritime Liens, vol. 34, Cent. Dig. § 87.
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Appeal from the District Court of the United States for the North-
ern Division of the District of Washington.

On April 5, 1902, the appellee filed his libel against the schooner Lilly L. to
subject her to his claim of lien for services performed in Grantly Harbor in
the summer of 1901, at the request of the managing owner thereof, in getting
said vessel off the beach and afloat, and for services rendered as master and
navigator in bringing her from Port Grantly to Seattle in the fall of that
year, all of which services were claimed to have been rendered under an oral
agreement with said managing owner, by which the appellee was to be paid
at the rate of $100 per month, amounting in all to $786.60, and to have a lien
on said vessel therefor. The appellant, as claimant of the schooner, answered,
denying some of the material allegations of the libel, and alleging that in De-
cember, 1901, an action was instituted in the superior court of Washington
for King county by the copartners and owners of said schooner, alleging that
the schooner was out of commission, and depreciating {n value, and praying
that a recelver be appointed to sell her and to wind up the partnership af-
fairs; that on December 20, 1901, a receiver was duly appointed for said ves-
sel; that he gave due and proper notice of his appointment to all creditors and
claimants; that on February 1, 1902, the appellee filed with said receiver his
claim for services as it is now set forth in his libel; that the claim of the
appellee was received by the receiver, and by him filed and allowed; that on
February 8, 1902, with the consent of all parties to that action and of the
appellee and his attorneys, an order was made directing the sale at public
auction of the said vessel, and on March 1, 1902, it was sold to the appellant
herein, who was the highest bidder therefor; that said sale was made with-
out protest on the part of the appellee or any person. the said appellee being
then and there informed of the sale, and approving and ratifying the same,
and that at the time of the sale he informed the appellant that, if it would
buy said vessel, he would not claim, and did not claim, any lien against the
same for wages or otherwise; that the said appellant purchased said vessel
without the knowledge or information that the appellee claimed or expected
to claim any lien against the same for work done and performed previous to
the sale of said vessel at the receiver’s sale, and under the distinct under-
standing and statement from him that he did not have, nor would he attempt
to enforce, any claim or lien against said vessel; that said sale.was after-
wards confirmed and approved, and that upon a hearing had in said superior
court on April 2, 1902, at which hearing the appellee was represented by his
attorneys, it was adjudged that the claim of one J. Clark of $476.40 for serv-
ices performed in repairing said vessel while she was lying on the ways should
be allowed as a first lien on the fund derived from the sale; that on April 5,
1902, after the state court had directed the entry of an order in accordance
with its judgment, but before the order was signed, the appellee appeared by
his attorneys, and upon motion, by leave of the court, withdrew his claim.
Exceptions to this answer were filed by the appeliee, and they were overruled.
Thereafter testimony was taken, and the court adjudged that the appellee had
alleged and proved facts sufficient to entitle him to salvage compensation in
the sum of $400, with interest, and that the vessel be sold to satisfy the same.

The following facts are established by the evidence: The vessel arrived at
Seattle in the latter part of October, 1901. In December following the re-
ceiver was appointed in the suit in the state court. At that time, and until
after the sale of the vessel, she was lying out of the water, and on the marine
ways. The appellee’s claim was filed with the receiver on February 1, 1902,
and was thereupon allowed. The order of sale was made on February S8th.
On March ist the vessel was sold at public auction to the appellant for $502,
and on March 8th the sale was confirmed. On April 2, 1902, the question of the
priority of liens upon the fund in the hands of the court for distribution was
heard before the superior court. The appellee was present, and testified before
the court concerning his services and the items of his claim. His attorneys
urged that his claim was a first lien upon the fund after payment of the re-
ceiver’s costs and expenses. Clark, who made the last repairs on the vessel,
contended that his claim was superior to that of the appellee. The court, at
the conclusion of the hearing, rendered an oral decision adjudging the lien of
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<Clark to be superior, and tbe claim of the appellee to be second thereto, and
directed that a judgment order be made accordingly. On April 5th, and be-
fore the judgment order was presented to the court for signature, the appellee,
. by his attorneys, npon an ex parte application, obtained leave of the court to

withdraw his claim, and thereupon withdrew it. The testimony pertaining
to the defense pleaded by the appellant is, in substance, as follows: John
Rosene, president of the appellant, testified that the appellee came to his of-
fice in Seattle several times after it had been decreed that the schooner be
sold, requested him to become a bidder, and gave him to understand that he
had a claim against the schooner, and that he desired to have the sale made,
and to have some person bid in competition with Clark, who also had a lien;
that at the day of the sale the witness was present, and had bid $400, and
had decided to make no further bid, when the appellee urged him to bid
more, whereupon he bid $502, and the vessel was siruck off to him. He
further testified that at the time of the sale, before buying, in the presence
of the appellee, he made inquiry of the receiver cpncerning the condition of the
vessel as to liens or claims against it, and whether or not all parties who had
or claimed to have such liens or claims were included in the proceedings, and
that the receiver answered him that, so far as he knew, all claims against the
vessel were included in the proceedings. The appellee testified that before the
sale he had a conversation with Mr. Williams, an officer of the appellant com-
pany, in which he told Williams that he thought the vessel would sell for
.about a thousand dollars, and that Williams said, “Then you will get all the
money,” and that the witness answered: “Pretty close to that besides what
the receiver will get. * * * I stated to him that I calculated to get my
money out of that vessel, no matter what became of her, or who would buy
her; and I told him if they would buy her the money would come to me—
what she was sold for; and he was satisfied to that effect.” He testified
further that on the day of the sale he informed Mr. Rosene that he had a
$786 bill against the vessel, and that Rosene said, “This will come out of this
sale when they sell her,” and that he replied, “I don’t know where it is going
to come out, but that is the claim that I have against the vessel” The re-
ceiver testified that he did not hear the conversation between the appellee and
Rosene at the time of the sale, but that they were there together, and during
the bidding the appellee “frequently spoke, or rather whispered, to Rosene—
spoke low.” Trenholme, the secretary of the appellant, testified that some
time prior to the sale the appellee came to the office of his company to induce
the company to buy the boat, and stated that liens had been filed with the
receiver, and that she was going to be sold, and that among other claims was
his own; that he came in repeatedly to induce the company to bid; that he
stated that Mr. Clark “had trumped up a claim for repairs that was not done,
and for the use of the ways at Ballard, and that he would like to see Mr.
Clark beaten out of his claim.” There was no denial of any of the foregoing
testimony. The only evidence concerning the value of the schooner was that
of the appellee, who estimated it at $1,000, and that of Trenholme, who tes-
tified that it was of no value whatever.

John P. Hartman, for appellant.
Greene & Griffiths, for appellee.

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis-
‘trict Judge.

GILBERT, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

The contention that the proceedings in the state court and the sale
thereunder bar the present suit presents a question that has not been
directly met by any decision of the Supreme Court. It is undoubtedly
true that the fact that a libelant has already brought suit in a state court
for the same claim is no bar to a subsequent proceeding in admiralty.
The Highlander, 1 Sprague, 510, Fed. Cas. No. 6,476; The Kalorama,
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10 Wall. 218, 19 L. Ed. 941. But it would seem that, if the proceed-
ings in the state court have proceeded so far that a sale has been had
upon its judgment, it would operate as a waiver of the lien, provided
that the court assumed to sell the entire vessel and all rights and inter-
ests therein. In The Kalorama, the court, referring to the suggestion
that the lien was waived by the commencement of an action for the
same claim in the state court, said:

“But the record shows that the action is still pending, and it is well-settled

law that the pendency of such an action is no bar to a suit in a federal
court. Had the judgment been rendered, it might have been different.”

In Moran v. Sturges, 154 U. S. 277, 14 Sup. Ct. 1025, 38 L. Ed. 981,
the court said:

“If, then, the receiver had first taken actual possession of these vessels and
sold them, such sale would not have cut off maritime liens and the right to
have them enforced; and while it may be true that the state courts exercis-
ing equitable jurisdiction might undertake in the distribution of property to
save the rights of holders of maritime liens, yet it is certain that those courts
would have no power by a sale under statute to destroy their liens, unless
they had voluntarily submitted themselves to that jurisdiction.”

The inference to be drawn from this language of the opinion is that,
if the lienholders had submitted themselves to the jurisdiction of the
state court, the sale would have divested the vessel of their liens. In
The Resolute, 168 U. S. 441, 18 Sup. Ct. 112, 42 L. Ed. 533, Mr. Jus-
tice Brown said:

“Did the order direct these vessels to be sold free of maritime liens or
subject to them, or was it silent in this particular? Were the lienholders
upon these vessels pald from the purchase money according to their relative
rank as they would have been had the sale been conducted by a court of ad-
miralty? If they were, that would amount to very strong, if not conclusive,

evidence against the subsequent endeavor to enforce the liens in a court of
admiralty.”

In Dudley v. The Superior and Sexton v. The Troy, 1 Newb. Adm.
176, Fed. Cas. No. 4,115, certain holders of maritime liens and non-
maritime liens seized the vessels subject thereto by process from the state
courts. Afterwards the boats were sold under the order of the court
of admiralty, and the proceeds paid into the registry thereof. Holders
of the nonmaritime liens asserted the right to share equally in the funds
with those who held liens originally maritime, and who had not made
seizures under the state law. The court expressed the view that a
party who has voluntarily waived his admiralty lien and resorted to the
local law for his indemnity and protection could not resume his lien at
his pleasure, and thereby be reinstated in his original rights. So, in
Stapp v. Steamboat Swallow, 1 Bond, 190, Fed. Cas. No. 13,305, it was
said : '

“It is, however, clearly consonant with reason and the analogies of law that

if a party having an undisputed maritime lien voluntarily waives it by seek-
ing another remedy he cannot be reinstated in his original right.”

A case directly in point is The Mary Morgan (D. C.) 28 Fed. 196-202,
in which the court said:

“I can recall no instance in which a creditor may sell his debtor’s prope}'ty
a second time for the same debt. He invites the public to purchase, proposing



NORTHWESTERN COMMERCIAL CO. V. BARTELS. 29

to take the proceeds while the purchaser takes the property. How can he
afterwards, in effect, claim the property also?”’

It would seem, in view of these decisions and expressions of the
court, that under the admiralty law applicable to the enforcement of
liens one who participates in such a proceeding in a state court result-
ing in a sale at his instance, loses his lien, if not by estoppel, at least by
laches. The Seminole (D. C.) 42 Fed. 924.

But aside from the question of estoppel by the judgment and sale
under the proceedings of the state court or the laches of the appellee,
we think his conduct and representations to the appellant estop him
now to assert a lien against the vessel. He duly presented his claim
to the receiver in the state court, and his claim was allowed. After
that court had ordered the sale of the vessel, he went to the officers
of the appellant, and urged them to become purchasers at the sale.
At the time of the sale he was present, conferring with the president
of the appellant; and when the latter inquired of the receiver if all
claims against the vessel were included in the proceedings, and the
receiver replied that they were, the appellee made no denial of that
statement. A month later, and after the sale had been confirmed, he
appeared with his attorneys before the state court, and he testified
‘concerning his claim and the items thereof. It was not until the court
had announced its decision adjudging Clark’s lien to be prior to his
that the appellee withdrew his claim. He testified in the present case
that prior to the sale he stated to Williams, the treasurer of the ap-
pellant, that he thought the vessel would sell for about a thousand
dollars, and that he would get practically all the proceeds after pay-
ment of the receiver, and that he further said that, if the appellant
would buy her, the money that she was sold for would come to him,
and that Williams “was satisfied to that effect.” In what plainer lan-
guage could he have informed the appellant that his claim was included
among those for the satisfaction of which the vessel was to be sold?
The force of his statement to Williams is not modified by the fact
that he testified that he further said that he calculated to get his
money out of that vessel, no matter what became of her, or who would
buy her. The plain inference to be drawn from all that he said was
that he looked to the proceeds of that sale to satisfy his lien, and that
Williams was satisfied to that effect. He does not deny that he told
the secretary of the appellant that liens had been filed with the re-
ceiver, and that the schooner was going to be sold, and that among
other claims was his own. The learned judge of the District Court
was of the opinion that, if the proof showed that the appellee induced
the claimant to purchase the vessel by making a verbal agreement to re-
linquish his claim and to look to the purchase money, and that the
amount bid was sufficient to pay him any considerable part of the
amount which he was justly entitled to receive, there would be sub-
stantial ground for an estoppel, but that there could be no estoppel
from the facts proved for the reason that the amount bid was not
sufficient to pay him anything. We think that the fact that the
amount bid was not sufficient under the order of distribution made by
the state court to pay the appellee anything is wholly immaterial to
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the question under discussion. The estoppel consists in the appellee’s
conduct and representations and the act of the appellant thereby in-
duced. It is in no way affected by the subsequent disposition of the
money, or by the fact that the expectation of the appellee was not
realized. The appellant had the right to rely on his representations.
It became the purchaser at his instance, and upon his assurance that
his claim was one for the payment of which the vessel was being sold.

We are not unmindful of the general rule that the lien of a seaman
for his wages is under the protection of courts of admiralty, and that
nothing short of absolute payment, or some act on his part showing
an intelligent intention to waive his lien, shall be construed as a
waiver thereof, and that courts of admiralty take notice of the improv-
idence, the ignorance, and the guilelessness of seamen, and protect their
interests. But we see no place for the application of the rule to the
present case. A mariner who for 15 years has had experience as a
master and navigator of vessels can hardly be said to come into court
in the attitude of a ward of the admiralty. There is nothing in this
case to show that the appellee was overreached, or unjustly dealt with.
He was represented in the proceedings in the state court by able
counsel, and he appears to have been fully capable of taking care of
himself. His chief solicitude seems to have been to obtain a bidder
upon the vessel for his own benefit, and to exclude the claim of -the
other lienholder. There can be no doubt of the power of a seaman to
release his claim of lien if the release is made upon adequate consid-
eration, or upon some corresponding benefit resulting to him. The
International (D. C) 80 Fed. 375. In the Olive Mount (D. C.) 50
Fed. 563, Nelson, District Judge, held that seamen who had authorized
the owner of their vessels to make settlement in their behalf of all
claims for salvage could not, after such settlement, collect against the
salved property. Said the court:

“They all had knowledge of the negotiations going on between the owners
of the vessel and the company for the settlement, but they made no objections,
set up no separate claim, nor asked nor expected to be consulted. The vessel
also was delivered up to the owners without objections from them. They
claimed their share after the money was paid, and it was only after their fail-
ure to come to an agreement with the company that they brought this suit.

Their demand on the company ratified the settlement even if no previous au-
thority had been given.”

So in the present case it appears that the appellee participated in
the proceedings in the state court, consented to the sale of the vessel,
urged the appellant to become a purchaser, gave it to understand that
his claim was to be settled by the purchase money, acquiesced in the
sale after it was made and in the delivery of the vessel to the appellant,
and made no objection to any of the proceedings until he found that
the claim of Clark, whom he specially desired to exclude from partici-
pation in the fund, had been adjudged to be superior to his own. Every
consideration of justice and fair dealing leads to the conclusion that
these facts constitute an estoppel in pais.

The objection is made that the answer is not so framed as to pre-
sent the defense of estoppel. No objection was interposed to the tes-
timony on that ground. The court below considered it as one of
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the defenses in the case, and we are justified in so regarding it here.
It is the facts pleaded that constitute an estoppel in any given case,
and not the term by which the defense may be designated.

The decree of the District Court is reversed, and the cause is re-
manded, with instruction to dismiss the libel.

DAVIS et al. v. A. BOOTH & CO.
(Circuit Court of Appeals, Sixth Circuit. August 2, 1904.)
No. 1,310.

1. SALES—Go00D WILL—EQUITY—JURISDICTION—MULTIPLICITY OF SUTTS.
Equity has jurisdiction to restrain the violation of an agreement en-
tered into as a part of the sale of a business, by which the persons inter-
ested therein agreed not to again engage in business in certain localities
for a definite time, because of the difficulty in estimating the damages
accruing, and to prevent a multiplicity of suits.

2. SAME—VALIDITY oF CONTRACT—PUBLIC Povricy.

An agreement by which the stockholders of a corporation, on selling its
assets to complainant’s assignor, agreed not to again engage in a similar
business in specified localities for a period of 10 years, or do any act
tending to impair the good will of the business sold, was not contrary to
public policy.

8. SAME—ANTI-TRUST ACT.

Where a corporation engaged in the business of buying and selling fish
sold out its assets and good will to plaintiff’s assignor, and the seller no
longer retained any interest in the property, so that the sale was not a
mere combination of owners and properties under one management, the
sale was not in violation of the federal anti-trust act of July 2, 1830, c.
647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200], prohibiting contracts in
restraint of trade, though the contract might incidentally or in some re-
mote degree injuriously affect interstate commerce.

4, SAME—STATE STATUTES—CONSTRUCTION,

3 How. Ann. St. § 9354j, denominated an act prohibiting certain trust
combinations, and providing that all contracts, the purpose or intent of
which shall be in any manner to prevent or restrict free competition in
the sale of any article or commodity, or in any other branch of business
or labor, shall be utterly illegal and void, provided that it shall not inval-
idate or affect contracts for the sale of the good will of a trade or busi-
ness, does not prohibit a contract for the sale of a business where it was
not intended that the seller should thereafter have any interest in the
property, or an agreement by which the seller’s stockholders contracted
not to again engage in a similar business in competition with the buyer
in certain places for a specified time.

8. SAME—RESTRAINT OF COMPETITION.
An agreement ancillary to a sale of a corporation’s business, by which
the stockholders, who received the purchase price, agreed that, in order
to protect the good will of the business so sold, they would not either di-
rectly or indirectly engage in the same business within certain distinct
limits for a period of 10 years, was not void, as an unreasonable restraint
of competition in trade, at common law.

6. SAME—CONSTRUOTION.
Where a contract ancillary to the sale of a business provided that the
stockholders of the seller would not again engage in a similar business

Y L See Injunction, vol. 27, Cent. Dig. § 121.
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for a perfod of 10 years in the territory, or the immediate vicinity of the
territory, dealt in by the corporation, or operated in by it or its agents,
or the immediate vicinity of such territory, the localities guarded against
were restricted to those in which the selling company had establishments
for doing business, and the immediate vicinity thereof, and did not include
all parts or every one of the United States in whiclr a former customer
resided, or into which the corporation’s correspondence had extended, or
through which an agent of the company had traveled.

Appeal from the Circuit Court of the United States for the Eastern
District of Michigan.
For opinion below, see 127 Fed. 875.

Edward E. Kane and Fred A. Baker, for appellants.
Henry M. Duffield and Charles S. Thornton, for appellee.

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges.

SEVERENS, Circuit Judge. The object of this bill filed in the
Circuit Court by the appellee, A. Booth & Co., was to obtain an injunc-
tion against the appellants to restrain them from violating an agree-
ment made by them with William Vernon Booth, to the benefits of
which the appellee claimed to be entitled. It states: That the com-
plainant is a corporation organized under the laws of Illinois on Au-
gust 1, 1898, with a capital of $5,500,000, for the purpose of buying,
catching, and selling fish, and having its general office at Chicago.
That the Davis Fresh & Salt Fish Company was a corporation organ-
ized under the laws of Michigan for a similar business, with headquar-
ters at Detroit. That on or about August 14, 1898, the last-named
company, for the consideration of $17,473.14, sold all its properties,
including the good will of its business conducted at Detroit, and gave
a bill of sale, with warranty of title, to William Vernon Booth, on Sep-
tember 14, 1898, and Davis gave a personal guaranty of the contract
of sale. That, as an inducement to the sale, Davis and the other stock-
holders of the selling company entered into the following agreement:

“This instrument witnesseth, that William Vernon Booth has purchased
the plant, business and good will of the husiness of the Davis Fresh & Salt
Fish Co., and has pald therefor the sum of $17,473.14; that in making said
transfer, and as an inducement to said William Vernon Booth to purchase
said plant, business and good will and pay the sum aforesaid for the same,
we each have agreed that we would not, and we now do agree, each for him-
self, jointly and severally with him, the said William Vernon Booth, his heirs
and assigns, forever, that we will not, during the next ten years, in the terri-
tory or the immediate vicinity of the territory dealt in by our company, or
operated in by ourselves or the agents or employees of the company engage
or in any manner be interested in, either directly or indirectly, for ourselves.
or for others, the same or like kind or character of business as that heretofore
conducted and now being carried on by said company, its officers, agents, em-
ployees and assigns, and that we will not, during the said period of ten (10)
years, either directly or indirectly, be guilty of any act interfering with the
business, its good will, its trade or its customers, or come in competition with
the same; and we will not, jointly or severally either in firms or corpora-
tions, or as individuals or in any other way, directly or indirectly Interfere
with the' said trade or business, or do any act prejudicial *to the same or any
part thereof, or interfere with the persons employed therein; the meaning
hereof being that the said William Vernon Booth is buying and paying for
the good will of the business in the largest and -fullest scope of the term; and
that we will not, and each agrees that he will not, do anything to interfere
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with or injure the said business, but will, during said period, lend his ald and
best influence to the promotion and advancement of the same.
“In witness whereof, we hereunto subscribe our names and affix our seals,
Jointly and severally, this first day of August, A. D, 1898.
“Edgar A. Davis.
James T. Donaldson.
Belle R. Harper.
Ed. E. Kane.
Belle B. Davis.”

—Which agreement was delivered and the consideration of $17,473.14
paid on September 14, 1898, and said consideration was then distrib-
uted among the stockholders of the selling company. That on Sep-
tember 27, 1898, said William Vernon Booth, for a valuable consid-
eration, sold to the complainant all the properties so purchased of the
Davis Fresh & Salt Fish Company, including the good will of the busi-
ness, and assigned to said complainant the above-quoted agreement of
the stockholders of said last-mentioned company. That at the time of
its sale to William Vernon Booth the Davis Fresh & Salt Fish Com-
pany was conducting its business not only at Detroit, but in the follow-
ing named places—either selling to regular customers, or having es-
tablished agencies there—namely : “Cincinnati, Cleveland, Columbus,
and Dayton, in the state of Ohio; Louisville, Kentucky; Nashville,
Tennessee; St. Louis and Kansas City, Missouri; Buffalo and New
York City, in the state of New York; Grand Rapids, Jackson, East
Saginaw, Battle Creek, Lansing, and Port Huron, in the state of
Michigan.” That Davis became an employé of the complainant, but
after a time withdrew, and with Delos Cook, Michael J. Dee, and Alva
M. Hungerford organized a limited partnership under the laws of
Michigan, and filed a certificate thereof in the office of the clerk of
the county of Wayne, in that state, That on August 26, 1898, the
complainant made a similar purchase of the E. A. Edson Company, an
Ohio corporation doing a similar business at Cleveland, and also at
Detroit, and that Edson, its president, made a similar agreement with
that of the stockholders of the Davis Fresh & Salt Fish Company, and
that it made a like purchase of the Buffalo Fish Company, a New
York corporation, and obtained a similar agreement form its stock-
holders. That Davis, after leaving complainant, organized the Gopher
Fish Company in opposition to complainant, at St. Paul, Minn., and
induced Donaldson, who was one of the signers of the agreement of
the Davis Fresh & Salt Fish Company stockholders, who was subse-
quently in the employment of the complainant, to take charge of the
said Gopher Fish Company, and also induced Hungerford, another of
said signers, to leave complainant and become bookkeeper of the
Wolverine Fish Company. That Davis and Edson made public an-
nouncement that they intended to “fight complainant in a business way,”
and intended to organize corporations in Detroit, Cleveland, New York
and other places, which should be under one control, and act together
in business policy, and fix prices for the purchase and sale of fish,
whereby they could better promote the interests of the public, and that
they caused to be published in leading journals articles (which are
copied into the bill) indicating that they intended to carry on, or
cause to be carried on, a strong competition with the complainant in
131 F.—3
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the fish business. That they characterized the complainant as a “trust.”
the contrary of which the complainant avers to be the fact, and it
vouches a decision of the Supreme Court of New York to that effect.

That Davis, Edson, and another have entered actively into the fish
business in the territory, and the vicinity of. the territory, dealt in by
their respective corporations, in violation of their agreements, and
organized companies to prosecute said business at New York, Cleve-
land, and Detroit. That the Wolverine Fish Company was organized

by Davis to more conveniently violate his agreement, and has been and
now is conducting and threatens to conduct its business in a manner
calculated to injure the complainant, and render the good will pur-
chased of his company valueless. That he interferes with its business,
trade, and customers. That he solicits consignments of fish and makes
purchases thereof from the former customers of his company, and has
in many instances drawn away such customers to the Wolverine Fish
Company, and that Edson, Hungerford, and Dee are assisting him.
That Davis is sending out to the former customers of his company
false statements injurious to the complainant’s reputation for honesty
and fair dealing, which tend to the loss of complainant’s business, and
that Davis is insolvent, and a judgment against him would be uncol-
lectible; and a considerable number of the statements referred to are
set out, the truth of which is denied. And the complainant says it has
been greatly injured by this conduct of the defendants, and has sus-
tained already the loss of more than $100,000, and will continue to
suffer further irreparable loss unless the defendants are enjoined, etc.
The prayer is that the defendant Davis be compelled to perform his
agreement made with William Vernon Booth, and that he—

“And his agents and employés be enjoined during the full term of ten years
from August 1, 1898, from engaging or in any manner being interested, di-
rectly or indirectly, for themselves or for others, in the city of Detroit, or in
the immediate vicinity of any territory dealt in on or prior to August 1, 1898,
