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CIRCUIT AND DISTRICT COURTS.

FIRST CIRCUIT.

OLIVER WENDELL HOLMES, Circuit JUSHICO. cevsvsenseessssseses Washington, D. C.
v......Bristol, R, L

...Portland, Me.

CLARENCE HALE, District Judge, Maine ...... ..Portland, Me.
Littleton, N. H.

FRANCIS C. LOWELL, District Judge, MassachuSetts. cccoeeesesssssss .. BOSLON, Mass,
ARTHUR L. BROWN, District Judge, Rhode Island. teeesssesscesessProvidence, R. 1.

SECOND CIRCUIT.

teesessessnsnsnssasss. Washington, D. C.
weees...Albany, N. Y.
.....New York; N. Y.
vee..New Haven, Conn.
eesseesess..Utica, N. Y,
.....Hartford, Conn.
...Norwich, N. Y.

RUFUS W, PECKHAM, Circuit Justice...
WILLIAM J. WALLACE, Circuit Judge...
BE. HENRY LACOMBE, Circuit Judge.......
WILLIAM K. TOWNSEND, Circuit Judgd ..
ALFRED C. COXE, Circult Judge ......ccoceee e
JAMES P. PLATT, District Judge, Connecticut .......
GEORGE W. RAY, District Judge, N, D. New York ...
GEORGE B. ADAMS, District Judge, S. D. New York . ....New York, N. Y.
EDWARD B. THOMAS, District Judge, E. D. New York....29 Liberty St., New York,
HOYT H. WHEELER, District Judge, Vermont.......ceeseeacsecesse.. .Brattleboro, Vt.
JOHN R. HAZEL, District Judge, W. D. New YOrK. ...cccscaessesese...Buffalo, N. Y.

THIRD CIRCUIT.

GEORGE SHIRAS, Jr., Circult Justicel.qeeeesseeccrsscsiessconsesss.Washington, D. C.
MARCUS W. ACHESON, Circuit Judge...coooeessecsesciceesnes .....Pittsburgh, Pa.
GEORGE M. DALLAS, Clrcuit Judge......cco0eseevectsncecoanss ....Philadelphia, Pa.
GEORGE GRAY, Circult Judge ....cccocivicernsicrcniees .Wilmington, Del.
EDWARD G. BRADFORD, District Judge, Delaware...... .. Wilmington, Del.
ANDREW KIRKPATRICK, District Judge, New Jersey...............Newark, N. J.
JOHN B. McPHERSON, District Judge, E. D. Pennsylvania......Philadelphla, Pa,
ROBERT WODROW ARCHBALD, District Judge, M. D. Pennsylvania..Scranton, Pa.
JOSEPH BUFFINGTON, District Judge, W. D. Pennsylvania. ...« .. Pittsburgh, Pa.

1 Resigned February 24, 1903.
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FOURTH CIRCUIT.

MELVILLE W. FULLER, Circuit Justice........cc.eeeteesvrseensss.. Washington, D. C.
NATHAN GOFF, Circuit Judge..........c.coienneurevecssvassassessns.Clarksburg, W. Va.
CHARLES H. SIMONTON, Circult Judge.....cceeeeeesesecescssssses. .Charleston, 8. C.
THOMAS J. MORRIS, District Judge, Maryland............cveer0eue.....Baltimore, Md.
THOMAS R. PURNELL, District Judge, E. D. North Carolina..,.......Raleigh, N. C.
JAMES E. BOYD, District Judge, W. D, North Carolina...........Greensboro, N. C.
WILLIAM H. BRAWLEY, District Judge, E. and@ W. D. South Car..Charleston, 8. C.
EDMUND WADDILL, Jr., District Judge, E. D. Virginia.... ....Richmond, Va.
HENRY CLAY McDOWELL, District Judge, W. D. Virginia...cee... . Lynchburg, Va.
JOHN J. JACKSON, District Judge, N. D. West Virginia...... ..Parkersburg, W, Va,
BENJAMIN F. KELLER, District Judge, S. D. West Virginia......Branwell, W, Va.

FIFTH CIRCUIT.

EDWARD D. WHITE, Circuit Justice.......cvsenieesssssssenesess... Washington, D. C.
DON A. PARDEE, Circuit JUGBe...vcvtieviriiveneneareerenssnnas ..New Orleans, La.
A. P. McCORMICK, Circuit Judge..... ..s...Dallas, Tex.
DAVID D. SHELBY, Circuit Judge . ........Huntsville, Ala.
THOMAS GOODE JONES, District Judge, M. and N. D, Alabama .Montgomery, Ala.
HARRY T. TOULMIN, District Judge, S. D. Alabama...... ceeees veesss....Mobile, Ala.
CHARLES SWAYNE, District Judge, N. D. Florida........cc.0ss....Pensacola, Fla.
JAMES W. LOCKE, District Judge, S. D. Florida «...Jacksonville, Fla.
WILLIAM T. NEWMAN, District Judge, N. D. Georgla.......cc..ves......Atlanta, Ga.

EMORY SPEER, District Judge, S. D. Georgia.............. +.ss..Macon, Ga.
CHARLES PARLANGE, District Judge, E. D. Louisiana... New Orleans, La.
ALECK BOARMAN, District Judge, W. D. Louisfana..... .Shreveport, La.
HENRY C. NILES, District Judge, N. and S. D. Mississippi. .Kosciusko, Miss.
DAVID E. BRYANT, District Judge, E. D. T€Xa8....ccc00uernvensress...Sherman, Tex.
EDWARD R. MEEK, District Judge, N. D. TeXa8. ....cvveveesvessesss . F't. Worth, Tex.
THOMAS S. MAXEY, District Judge, W. D. Texas.. vesseeas Austin, Tex.

WALLER T. BURNS, District Judge, S. D. TeXa8....corvesaesese ssssss.Houston, Tex.

SIXTH CIRCUIT.

JOHN M. HARLAN, Circuit Justice.........covvrvnrnn. siicerenssssss . Washington, D, C.
HENRY F. SEVERENS, Circuit Judge. .... .Kalamazoo, Mich.
HORACE H. LURTON, Circuit Judge........... ...Nashville, Tenn.
WILLIAM R. DAY, Circuit Judge?......... trrrenenrertesieiaanrs vveeese..Canton, Ohio.
ANDREW M. J. COCHRAN, District Judge, E D. Kentucky veseese..Covington, Ky,
WALTER EVANS, District Judge, W. D. Kentucky............ ..Louisville, Ky.

HENRY H. SWAN, District Judge, E. D. Mlchlgan... ....... Detrolt, Mich.
GEORGE P. WANTY, District Judge, W. D. Micbizan. ..Grand Raplds, Mich.
AUGUSTUS J. RICKS, District Judge, N. D. Ohio& ...... sesss....Cleveland, Ohio,
FRANCIS J. WING, District Judge, N. D. Ohio ... eesessss..Cleveland, Obhlo.
ALBERT C. THOMPSON, District Judge, S. D. Ohio ........ «+»...Cincinnati, Ohio,
CHARLES D. CLARK, District Judge, E. and M. D. Tennessee, ...Chattanooga, Tenn.

ELI 8. HAMMOND, District Judge, W. D. Tennessee.. sevssessssessees . Memphis, Tenn.

SEVENTH CIRCUIT.

HENRY B. BROWN, Circuit JUstlee....covverererrnsenceennsnnnnss .Washington, D, C.

JAMES G. JENKINS, Circuit Judge..... ...Milwaukee, Wis.
PETER S. GROSSCUP, Circuit JUGBe ......c.eevevernreivennrennnnnnnn.... Chicago, Til.
FRANCIS E. BAKER, Circult Judge ... seseene .Indianapolis, Ind.
CHRISTIAN C. KOHLSAAT, Uistrict Judge, N. D. Illinois............ Chicago, Ill.

* Appointed Assoclate Justice to United States Supreme Court February 25, 1903,
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JUDGES OF THE COURTS. v

J. OTIS HUMPHREY, District Judge, S. D. JIHNOIB. e vvereneeereasassss.Springfield, Il
WILLIAM H. SEAMAN, District Judge, E. D. Wisconsin.. +...Sheboygan, Wis.
ROMANZO BUNN, District Judge, W..D. WISCONSIN. ..o vveevssencrsnsss. . Madison, Wis

EIGHTH CIRCUIT.

DAVID J. BREWER, Circuit Justice.......c.ccoennvee
HENRY C. CALDWELL, Circuit Judge ...Little Rock, Ark.
WALTER H. SANBORN, Circuit Judge... ...St, Paul, Minn.
AMOS M. THAYER, Circuit Judge.............. . theesesecssesaeena St. Louis, Mo.
JACOB TRIEBER, District Judge, E. D. Arkansas... .....Little Rock, Ark.
JOHN H. ROGERS, District Judge, W. D. Arkansas, veessenness. Ft. Smith, Ark.
MOSES HALLETT, District Judge, Colorado....... wveessesessss..Denver, Colo.
OLIVEER P. SHIRAS, District Judge, N. D. lowa..... tesesereesssss.Dubuque, Iowa.
SMITH McPHERSON, District Judge, S. D. Iowa. .. .......Red Oak, Iowa.
WILLIAM C. HOOK, District Judge, Kansas sssecesscceces .Leavenworth, Kan.
WM. LOCHREN, District Judge, Minnesota.........c.oooeuve .Minneapolis, Minn.
ELMEL B. ADAMS, District Judge, E. D. Missouri.. ees...St. Louis, Mo.
JOH2; F. PHILIPS, District Judge, W. D. Missouri.. .. Kansas City, Mo.
W. H. MUNGER, District Judge, Nebraska........... ... ..Omaha, Neb,
CHARLES F. AMIDON, District Judge, North Dakota. ve....Fargo, N. D.
JOHN B. CARLAND, District Judg2, South Dakota. ...Sioux Falls, 8. D.
JOHN A. MARSHALL, District Judge, Utah.... Salt Lake City, Utah.
JOHN A. RINER, District Judge, WYOMINZ.eeeseeerersnaconrssnssss....Cheyenne, Wyo.

..Washington, D. C.

NINTH CIRCUIT.

JOSEPH McKENN., Circuit Justice..........c..... eveseseseeses. . Washington, D. C.
WM. W. MORROW, Circui: Judge B vesessssves..San Francisco, Cal.
WILLIAM B. GILBERT, Circuit Judge......coceeess vese....Portland, Or.
ERSXINE M. ROSS, Circuit Judge......cooievveecencans ...Los Angeles, Cal.
JOHN J. DT HAVEN, District Judge, N. D. California.. .San Francisco, Cal.
OLIN WELLBORN, District Judge, S. D. California.. ..Los Angeles, Cal.
HIRAM KNOWLES, District Judge, Montana........... ...Helena, Mont.
CORNELIUS H. HANFORD, District Judge, Washington. .....Seattle, Wash.
THOMAS P. HAWLEY, District Judge, Nevada...coenevee .Cargon City, Nev.
CHARLES B. BELLINGER, District Judge, Oregon.. veesaseessessessPortiand, Or.
JAMES H. BEATTY, District Judge, 13BNHO. eueneneeenseassssssssssso . Boige City, Idaho.

*
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CASES

ARGUED AND DETERMINED

IN THE

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE
CIRCUIT AND DISTRICT COURTS.

CHAUNCEY et al. v. DYKE BROS. et al.
(Circuit Court of Appeals, Eighth Circuit. November 28, 1902.)
No. 1,672,

1. BANRRUPTCY—JURISDICTION—CONFLICTING LIENS.

Where the bankrupt court has acquired the lawful custody of property
to which conflicting liens attach, it has jurisdiction to determine the priori-
ties of such liens, though the trustee has no interest in such question.

2. SAME—WAIVER OF OBJECTIONS.

A trustee in bankruptcy filed a petition asking for permission to sell,
free of incumbrances, certain real estate of the bankrupt which was in-
cumbered both by a mortgage and by mechanics’ liens, and that the
proceeds of the sale should stand in lieu of the property. Thereupon the
mortgagees and lienholders agreed to submit the priority of their liens
to the decision of the referee, and that the sale should be postponed until
after such priorities had been disposed of. Held, that such stipulation
operated as a consent on the part of the mortgagees that the property
might be sold free of all liens, and gave the bankrupt court lawful cus-
tody of the same and the proceeds realized therefrom.

8. MEcHANICS' LIENS—MORTGAGES—PRIORITY ON 1MPROVEMENTS—USE OF BoRr-
ROWED MONEY.

Acts Ark. 1895, p. 217, § 3, provides that a mechanic’s lien shall at-
tach to the buildings in preference to any prior incumbrances existing:
upon the land: provided, however, that where the prior incumbrance was
executed to raise money with which to make such improvements then
the lien should be prior to the lien given by the act. Section 16
provides that contractors for the erection of fmprovements must, on re-
quest, furnish to a mortgagee a full list of the claims of those laboring
on an improvement or furnishing material therefor. A mortgage was
executed for the purpose of securing money for improvements, but only
a portion thereof went to pay for labor or material, the balance being
turned over to the mortgagor, who diverted it from such purpose. Held,
that the liens of laborers and materialmen on the improvements would
be superior to that of the mortgagees, as to such portion turned over to
the mortgagor.

4. 8aAME—PRIORITY ON LAND—DISTRIBUTION.

On a distribution of the proceeds of the property, the value of the land,
on which the mortgage was an undoubted prior lien, should be applied
pro rata to the payment of both portions of the mortgage.

119 F.—1
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5. SAME—ASSUMPTION oF DEsr,

After the execution of the mortgage, the agent of the mortgagees re-
tained the money, and material was furnished on his representation by
one materialman that there was still $1,500 left, and that he would see that
such material was paid for out of that fund. ‘Held, that in a distribution
of the proceeds of the property, including both the improvements and the
land, the claim of this materialman was entitled to preference over that of
the mortgagees, since, even if they were not estopped from asserting the
priority of their lien, they had “assumed” the payment of the claim for
the material.

Sanborn, Circuit Judge, dissenting,

Appeal from the District Court of the United States for the West-
ern District of Arkansas.

Joe P. Matthews was adjudicated a bankrupt by the district court of the
United States for the Western district of Arkansas, and in the course of such
proceeding A. A. McDonald, one of the appellees, was appointed trustee of
his estate. At the time of the adjudication the bankrupt owned lot 7, in
block 530, in Reserve addition to the city of Fort Smith, Ark., which prop-
erty was subject to a deed of trust or mortgage held by Elihu Chauncey,
Charles Chauncey, and William L. Savage, as trustees, to secure a note of
$4,000, dated April 28, 1899, and due April 28, 1904, to which note 10 semi-
annual interest coupons were attached, each coupon representing six months’
interest on the loan. At the time of the adjudication, or shortly thereafter,
certain mechanics’ liens had been or were filed against the mortgaged prop-
erty for materials supplied in the erection of a building thereon. One of such
liens was filed by Dyke Bros., one of the appellees, another by J. M. Tenney
& Co., another of the appellees, and another by H. L. Goddard, the remaining
appellee. On May 4, 1900, McDonald, as trustee of the bankrupt's estate,
filed a petition setting forth the Incumbrances that existed upon the prop-
erty, and praying for an order that he, as owner of the equity of redemption
in the property, might be authorized to sell it free and clear of all liens; the
proceeds received at such sale to stand in lieu of the property, and to be dis-
tributed according to the various priorities of the lien claimants as they might
thereafter be determined. He also prayed that the owner of the debt se-
cured by the deed of trust might be restrained from selling the mortgaged
property in pursuance of the power of sale contained in the mortgage. After
such a petition had been filed, and the parties affected thereby had been served
with notice of the same, and cited to appear and show cause why the order
prayed for should not be granted, they appeared before the referee in bank-
ruptcy; whereupon the trustees in the deed of trust, namely, the present
appellants, entered into an agreement with the various holders of mechanics’
liens, to wit, the present appellees, to the effect that they would file with the
referee in bankruptey their respective interventions, setting up their respective
claims to priority of payment, and that no injunction should be issued against
the owner of the deed of trust, and that no sale of the property should be
made until the rights and priorities of the respective parties had been
definitely settled and determined by the referee upon said interventions.
Thereupon a hearing at considerable length was had before the referee, who
decided that the lien of the mortgage or deed of trust was superior to that
of the mechanics’ liens which had been filed against the property, and di-
rected that the property be sold free and clear of all liens and incumbrances
by the trustee in bankrug}tcy. The case was then certified into the district
court, and, upon a hearing before that tribunal, the action of the referee, di-
recting that the property be sold free and clear of all liens and incumbrances,
was approved. The district court decided, however, that the claim of Dyke
Bros. was entitled to priority and should be paid in full; that the sum of
$3,000 should next be paid to the owner of the deed of trust; and that the
claims of J. M. Tenney & Co. and H. 1. Goddard, the appellees, be next paid.
The trustees in the deed of trust excepted to this order of the district court,
and have brought the case to this court by appeal.
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Homer C. Mechem and Edgar E. Bryant, for appellants.
F. A. Youmans and Ira D. Oglesby, for appellees.

1 dBefore CALDWELL, SANBORN, and THAYER, Circuit
udges.

THAYER, Circuit Judge, after stating the case as above, deliv-
ered the opinion of the court.

The first question which confronts us in this case is one of jurisdic-
tion. The appellants urge, and such is the fact, that they did not
present their claim, which was secured by a mortgage or deed of
trust, for allowance against the bankrupt’s estate; that the trustee in
bankruptcy did not dispute the existence of the mortgage indebt-
edness; that the only real controversy which was tried and deter-
mined was that between the mortgagee and the mechanics’ lien hold-
ers concerning their respective priorities; and that, as this was a
controversy in which the bankrupt’s estate was in no wise inter-
ested, the bankrupt court had no jurisdiction to determine it, and
that the power to determine it could not be conferred by consent.
It will be conceded that the authority to try the issue which arose be-
tween the lien claimants, and to determine their respective priorities,
could only be exercised by the bankrupt court in virtue of the fact
that by the proceeding in bankruptcy it had acquired the custody
of the res to which the controversy related. The bankrupt court
had no right to assume jurisdiction of a controversy between third
parties, in which the trustee was not concerned, and decide whose
claim was paramount in equity, merely because the claimants hap-
pened to be creditors of the bankrupt estate, or merely because the
liens affected a part of the bankrupt’s property. The bankrupt act
confers no such authority. But if, in the exercise of its customary
jurisdiction, the bankrupt court obtained the lawful custody of the
res to which the liens related or of a fund realized from its sale,
then the duty which was thereby devolved upon it, of distributing the
fund among those to whom it rightfully belonged, did empower it to
determine the relative priorities of the conflicting claims to the fund.
A court which has lawfully acquired the custody of property or
money must of necessity dispose of the same according to law; and,
when conflicting claims are preferred, it is not bound to require the
claimants to litigate their claims in some other forum, and to adopt
the judgment of that tribunal, although it may do so, but it is at lib-
erty to dispose of such controversies according to its own ideas
of right and justice. This is one of those incidental powers which
may be exercised by any court of record in the absence of an express
prohibition. The jurisdictional question, therefore, resolves itself into
an inquiry whether the bankrupt court acquired the lawful custody
of the fund which was realized by the sale of the mortgaged property.
The trustee in bankruptcy clearly had the power, acting under the
directions of the bankrupt court, to sell the bankrupt’s equity of re-
demption in the mortgaged property. He would doubtless have dis-
charged his full duty by praying for authority to sell simply the bank-
rupt’s equity of redemption. He saw fit, however, to ask for au-
thority to sell the property free and clear of all liens, and in response
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to such an application the mortgagees and the lien claimants appeared,
and, without objecting to such order, agreed to submit their re-
spective claims to the arbitrament and decision of the referee, and
they further agreed that the sale as prayed for should be postponed
until the priorities had been determined. It is obvious that there
was no need of submitting and no propriety in submitting this ques-
tion to the decision of the bankrupt court, unless it was for the pur-
pose of laying the foundation for a proper distribution of the fund
realized at the sale of the mortgaged property, after it had been
sold free of all liens and incumbrances. Therefore the action that
was taken by the appellants in this respect can be regarded in no
other light than as a waiver of all objections on their part to a sale
of the property free from incumbrances by the trustee in bankruptcy,
and as a consent, voluntarily given, that such a sale might be made.
It will not be presumed that the appellants and the appellees en-
tered into a stipulation with intent to cast upon the bankrupt court
the trial of a moot question, the decision whereof would be extra-
judicial and binding upon no one. It must be presumed, on the
contrary, that the parties entered into the stipulation aforesaid in good
faith, with the understanding that the mortgaged property should be
sold free of liens, and that the fund should be divided as the referee
or the bankrupt court, after hearing the interventions, might direct.
We are constrained to hold, therefore, that the parties in effect agreed
that the property in question might be sold free and clear of all liens
and incumbrances. This, we think, is the necessary construction
which must be placed on the stipulation that was entered into before
the referee. Such being the effect of the stipulation, it follows that
in a controversy between a purchaser at said sale and these appel-
lants the appellants would be estopped by their own acts from deny-
ing that the sale operated to discharge the lien of the mortgage
and to transfer it to the fund realized at the sale, and we are of opin-
ion that they cannot in this proceeding challenge the validity of the
sale or deny that the proceeds of the sale came into the lawful custody
of the trustee in bankruptcy and became subject to the disposition and
control of the bankrupt court. The latter court, as we have already
remarked, had the power to order the sale of the bankrupt’s equity
of redemption. The provision that at the sale the property should
be sold free of all existing liens was a provision which the appellants
consented might be added to the terms of the proposed sale either
for their own advantage or convenience; and, even if it should be
conceded that under the present bankrupt act the bankrupt court
had no power to prescribe this condition without the consent of the
lienors, yet, having given such consent and taken part in a long trial
to determine their respective priorities, they will not now be heard
to complain of an order made, or of action taken, which, if in any
respect erroneous, they themselves invited. We accordingly con-
clude that the lower court had the power, incidental to the right of
disposition of a fund that had or would come lawfully into the cus-
tody of the trustee in bankruptcy, to determine how the fund should
be divided among the rival claimants.

Under the old bankrupt law it was held that a court of bankruptcy
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could direct a sale of mortgaged property owned by the bankrupt,
devested of all liens, and could determine the priority of liens on the
incumbered property, without the consent of the lienors and against
their will. Ray v. Norseworthy, 23 Wall. 128, 135, 23 L. Ed. 116.
Tt is denied by the appellants that any such power is conferred on
courts of bankruptcy by the present bankrupt law because of the omis-
sion of those provisions from which, under the old law, the authority
in question was derived. But, in view of the fact that the sale in
the case in hand was ordered by consent of all parties in interest,
it is unnecessary, we think, to express a definite opinion with refer-
ence to the last-mentioned contention of the appellants, and none will
be expressed at this time.

The only other question to be determined on this appeal is whether
the lower court properly construed an act relating to mechanics’ liens
which was adopted in the state of Arkansas on April 20, 1895. Acts
Ark. 1895, p. 217. The question arises in the following manner:
When Matthews, the bankrupt, made his application to the appel-
lants for a loan to be secured by mortgage, he represented in his
application that the money was borrowed to help build a building
on the mortgaged premises, to be used by himself as a wholesale
grocery establishment, and that the lot on which the building was to
be erected was worth $2,500, and that the value of the building would
be $5,500. The money, when advanced by the mortgagees in pursu-
ance of this application, was transferred to their agent residing at
Ft. Smith, Ark., who had negotiated the loan, the mortgagees being
nonresidents. On receipt of the money this agent gave the mort-
gagor credit therefor on his books, and as the work progressed
he paid $3,000 of the money thus adv.nced directly to contractors,
laborers, and materialmen who were engaged in erecting the building
on the mortgaged premises, but he permitted the residue of the fund,
to wit, $1,000, to be expended for other purposes, and that amount
never was in fact applied toward the erection of the building. The
lien claims that are preferred by the appellees are in the main claims
for materials supplied toward the erection of the building, all of
which were so supplied subsequent to the execution of the appellants’
mortgage and the transfer of the fund to their agent. A part of the
claim of one lienholder (H. I. Goddard) appears to be on account
of services rendered in drawing plans and specifications for the build-
ing in question, the amount of that item being $174.30. It may be
that the lien for this item of his account had attached before the
mortgage was executed, but as the lower court treated the whole of
Goddard’s lien claim as being subsequent in point of time to the
mortgage, and as Goddard did not appeal, and as the fund is prob-
ably adequate to pay Goddard’s claim in full, if the decree of the
lower court was in other respects right, we shall proceed on the
assumption that all of the mechanics’ liens became attached to the
property subsequent to the execution of the mortgage, and shall dis-
pose of the case on that assumption. .

The lien law of the state of Arkansas that was enacted on April 20,
1895, supra, by its first section, gave to every mechanic, builder,
arfisan, workman, laborer, or other person who should do or per-
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form any work upon, or furnish any materials, etc., for, any building,
erection, or improvement upon land, or upon any boat or vessel, or
for repairing the same, under a contract with the owner thereof or
his agent or contractor, upon compliance with the provisions of the
act, a lien upon such building, erection, or improvement, and upon
the land belonging to such owner, on which the same was situated,
to the extent of one acre ; or, if the building was upon any lot of land
in a town or city, then a lien was given upon the building or im-
provement, and upon the lot or lots of land upon which the same
were situated.

The second section of the act defined the extent of the lien afore-
said, declaring, in substance, that the lien should only bind such right,
title, and interest as the person contracting for the erection of the
building or improvement possessed.

The third section of the act, over which the controversy in this
instance arises, was as follows :

“The lien for the things aforesaid, or work, shall attach to the buildings,
erections or other 1mprovements, for which they were furnished or work was
done, in preference to any prior lien or incumbrance or mortgage existing
upon said land before said buildings, erections, improvements or machinery
were erected or put thereon, and any person enforcing such lien may have

such building, erection or improvement_ sold under execution, and the pur-
chaser may remcve the same within a reasonable time thereafter: provided,

to make such erections, improvements or buildings, then said lieng shall be
prior to the lien given by this act.”

The fourth section of the act related to liens upon leasehold prem-
1ses.

The fifth section of the act was as follows:

“The lien for work and materials as aforesaid shall be preferred to all other
fncumbrances which may be attached to or upon such building, bridges, boats

or vessels or other improvements, or the ground, or either of them, subsequent
to the commencement of such buildings or improvements.”

The sixth, seventh, eighth, and ninth sections of the act contained
provisions relative to the steps to be taken by lien claimants to se- -
cure the benefits of the act. The provisions thereof have no special
bearing upon the present controversy.

The tenth section of the act contained a provision, in substance,
that any one interested in buildings or grounds on which improve-
ments were being made, “as mortgagee or trustee,” might at any
time apply to the contractor or subcontractor for a list of all par-
ties doing work or furnishing materials for such improvements, and
for a statement of the amount due to each of such persons. It fur-
ther declared that, if the contractor or subcontractor refused to give
correct information on such points when it was applied for, he should
be guilty of a misdemeanor, and punished by a fine not exceeding
§500. The remaining provisions of the act have no special bearing
upon the existing comtroversy.

On this state of facts, the question arose in the lower court whether,
as respects the $1,000 of the mortgage indebtedness that had not
been applied by the mortgagees’ agent towards .the erection of the
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building on the demised premises, but had been expended for other
purposes, the mortgagees were entitled, by virtue of the proviso to
section 3 of the mechanics’ lien law, supra, to priority of payment
over the mechanics’ lien claimants. The lower court, in an able
and carefully prepared opinion (reported in Re Matthews, 109 Fed.
603, 610), decided this question in the negative, holding, in substance,
that when a person advances money, taking security therefor in the
form of a mortgage, which was borrowed by the mortgagor for the
professed purpose of erecting a building or improvements on the
mortgaged premises, he can claim no priority of lien over persons
who have performed labor or furnished materials for the erection of
such building or improvements subsequent to the execution of the
mortgage, except for such part of the money so advanced by the
mortgagee as was actually expended in the erection of such building
or improvement. The majority of the members of this court are
of opinion that the conclusion reached by the learned judge of the
lower court was right, and that it should be affirmed. The lien law
in question is a remedial statute. It was enacted to secure to labor-
ers, artisans, and others who perform labor or furnish materials for
the erection of buildings on the land of others, payment for such
services and materials, by giving them a lien on the structures which
they have helped to'create, instead of compelling them to rely merely
_ on the personal security of the debtor. That such' laws are fair and
just, and that they also tend to encourage the erection of buildings
by insuring payment for the labor and materials that are expended
in their erection, has been generally recognized. Davis v. Bilsland,
18 Wall. 659, 661, 21 L. Ed. 969. As such laws are remedial in their
nature and are prompted by a wise policy, they should be liberally
construed in favor of the class of persons for whose benefit they were
intended.

The first section of the act now under consideration declares that
those who do work or furnish materials for the erection of an im-
provement on land shall be entitled to a lien therefor on the land
and the improvement. This is a general rule applicable to all cases,
and the burden is upon one who disputes the existence of a lien for
work done or materials furnished for the purpose aforesaid to make
good such contention. Section 3 of the act deals with the sub-
ject of priorities, when there are other liens of a different character,
the rule prescribed being that, in so far as the improvement is con-
cerned, mechanics’ liens shall be preferred over all liens existing on
the land even before the improvements were erected, and that they
may be sold and removed for the benefit of the laborer and material-
man. Then follows the proviso that when a prior lien, by way of
mortgage, is given for the purpose of raising money to erect im-
provements, it shall be entitled to priority. In framing this section
of the act the legislature evidently had in mind the comparative
equities of one who supplies labor or material for improvements on
fand and one who furnishes money which is actually expended for
the erection of such improvements. These equities were regarded
as being equal; hence the proviso declared, in substance, that the
lien which was prior in point of time should be preferred. That



8 119 FEDERAL REPORTER.

portion of the section, however, which precedes the proviso, clearly
recognizes the fact that the equity of one who simply loans money
secured by a mortgage on land, which is not used to improve it, is
inferior to that of a materialman or laborer who subsequently con-
tributes to the erection of improvements on the land under a contract
with the owner, thereby enhancing its value; and the latter lien, as
respects the improvement, is preferred. We are constrained to be-
lieve that the legislature did not intend to prefer the lien of the mort-
gagee over that of a laborer or materialman when the former loans
his money on the representation that it is borrowed for the purpose
of improving the mortgaged property, unless it is in fact expended
for that purpose. The contrary view of the statute, that the mere
expression by the mortgagor of a purpose to use the money borrowed
to improve the mortgaged premises entitles the mortgagee to a
preference, would, in effect, nullify that part of section 3 which pre-
cedes the proviso, as is very clearly shown in the opinion of the
lower court (109 Fed. 311, 312); for, as the proviso does not specify
any time, prior to the commencement of an improvement, within
which the money must be loaned by the mortgagee, it follows that if
it is loaned years before the improvement is commenced, and not
a dollar enters into the improvement, nevertheless the mortgagee
may successfully assert his priority on the ground that when the loan
was made the mortgagor represented that it was to be used for the
purpose specified in the proviso. This seems to be a very unreason-
able interpretation of the statute, and one that would enable a mort-
gagee to defeat an equity which the statute clearly recognizes as
superior, and an equity which it was designed to protect. Such an
interpretation of the statute can hardly be supposed to have been
within the contemplation of the lawmaker, when we reflect that the
general purpose of the act was to afford greater security to laborers
and materialmen, and to restrict, in a measure, the rights of other
lienholders. The lien law in question was framed, we think, with
reference to the known habits of men who loan money on the security
of real estate, with the understanding that it is to be used to en-
hance its value by improving it. In such cases, as the legislature
well knew, the lender usually sees to it that the money is used as
the borrower promised to use it. The mortgagees did so in the case
in hand; they evidently construed the statute as we construe it; they
paid the money, not to the mortgagor to be expended as he thought
best, but to laborers and materialmen, except the sum of $1,000,
which amount the mortgagor managed to obtain and used for a dif-
ferent purpose. Therefore, when the proviso gives a preference to
mortgagees if they loan money for the purpose of improving mort-
gaged property, it refers to an executed purpose, and not merely
to a purpose expressed by the mortgagor at the time of the loan,
which is not carried into effect. If the purpose of the loan is not
consummated, the equity of the lender is inferior to that of a mechan-
ic’s lien holder.

This view of the statute is confirmed by the tenth section of the
act, the substance of which is stated above. By that section the mort-
gagee is given power to call upon contractor$ for the erection of an
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improvement, at any time, for the names of all materialmen and
laborers and the amount due to each, and the contractor is required,
under a heavy penalty, to give correct information; the evident pur-
pose of this provision being to enable the mortgagee to expend the
money which he loans, exclusively for the payment of such bills.
But the act contains no corresponding provision emabling a material-
man or a laborer to call upon a mortgagee for information concerning
the purpose for which the money secured by his mortgage was loaned
and compelling the latter to give such information. He can keep his
own counsel, stand by and see materialmen and laborers expend
their substance in making the mortgaged property more valuable, and
then come forward and assert that by virtue of an oral representa-
tion made by the borrower, which was known only to himself, he is
entitled to priority. We are of opinion that the legislature did not
intend to place laborers and materialmen in that situation.

We are aware that some courts have at times expressed, in strong
terms, the necessity of reading and enforcing statutes literally without
regard to consequences. Some of these utterances have been called
to our attention. But this doctrine of literalism which clings to the
letter of a statute and ignores its purpose is not well calculated to
promote the ends of justice, and has not been viewed with favor, at
least by the federal courts. It is not the duty of a court of justice
to perpetuate mistakes inadvertently made by the lawmaker by a
blind adherence to the letter of a law, when the purpose of the law
is apparent. A legislative enactment should always be so construed
as to give effect to the intention of the lawmaker, when it is discern-
ible, even if the language employed to express the intent is in.some
respects inapt and faulty. This is the primary canon of construction,
which dominates all others, inasmuch as construction consists solely
in finding out the intent of the lawmaker, with the aid of all such
light on the subject as can be obtained. Legislative bodies are not
always fortunate in the use of language, but, if careful attention is
paid to all the provisions of a statute as well as to the conditions
which led to its enactment, little difficulty will generally be expe-
rienced in ascertaining what was intended. When the purpose is dis-
covered it should be given effect, since whatever is within the inten-.
tion of the lawmaker is as much within the statute as if it was within
the letter. U. S.v. Freeman, 3 How. 556, 565, 11 L. Ed. 724; U. S.
v. Babbitt, 1 Black, 55, 61, 17 L. Ed. 94. It sometimes happens that
the language employed in one paragraph of a statute acquires a new
meaning that no one can dispute when read in connection with other
provisions of the act, or in connection with prior legislation on the
same or a cognate subject, or in the light of the end to be accom-
plished or the circumstances that gave birth to the enactment. In in-
terpreting and enforcing a statute, therefore, no court should over-
look these means of information merely out of deference to particular
words of the act which, through haste or inadvertence, may not fully
or accurately express its true purpose. Nor are the courts in the
habit of giving effect to laws strictly according to the letter, ignor-
ing all other considerations. They will sometimes supply exceptions
to a general rule, where none is expressed, as in Hanger v. Abbott,
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6 Wall. 532, 18 L. Ed. 930, where an exception was implied, although
none was expressed, thereby taking a case out of the operation of tke
statute of limitations. In like manner they will supply words where
they seem to have been unintentionally omitted, as in Kennedy v.
Gibson, 8 Wall. 498, 506, 19 L. Ed. 476, where the word “by” was
supplied so as to’ permit actions in the federal courts to be brought
“by” national banks as well as “against” them. Previous legislative
enactments and definitions of terms therein contained that have been
repealed may also be consulted for the purpose of ascertaining what
is meant by like terms as used in subsequent enactments. Ex parte
Crow Dog, 109 U. S. 556, 3 Sup. Ct. 396, 27 L. Ed. 1030. And
where, by certain clauses of a statute relating to the removal of
cases to the federal court, the right had been confined to nonresi-
dent defendants, thereby establishing a legislative policy on the sub-
ject, it was held by this court that the same restriction would be im-
plied in another clause of the act, although it was not in terms ex-
pressed. Thurber v. Miller, 14 C. C. A. 432, 67 Fed. 371. The de-
cisions in Fisk v. Henarie, 142 U. S. 459, 12 Sup. Ct. 207, 35 L. Ed.
1080, and McDonnell v. Jordan, 178 U. S. 229, 20 Sup. Ct. 886, 44
L. Ed. 1048, also illustrate in a striking manner to what extent
the express words of a statute will be ignored when it is deemed nec-
essary to do so to give effect to the legislative purpose. In those
cases the court was dealing with the second section of the judiciary
act of 1887 (25 Stat. 433, 435, c. 866), which permits the removal of
causes from the state to the federal court on the ground of preju-
dice or local influence “at any time before the trial thereof.” ~Not-
withstanding the use of the latter words, the supreme court decided,
basing its ruling on previous legislation and also on the general
purpose of the act to restrict jurisdiction of the federal courts, that
cases could not be removed on the ground of prejudice and local
influence unless the removal was applied for, not as the words of
the act declared, “at any time before the trial,” but only in the event
that the application for a removal was made before or at the term at
which the cause could be first tried. In the case of United States
v. Southern Pac. R. Co., 184 U. S. 49, 56, 57, 22 Sup. Ct. 283, 46
L. Ed. 425, the supreme court further enforced the doctrine, quot-
ing with approval a paragraph from Potter, Dwar. 231, that a court
should always so construe a remedial statute as to give effect to the
intent of the lawmaker, even if in doing so it is necessary to go be-
yond the letter of the statute. Indeed, it may be stated generally
that no inaccuracy in the use of language, or grammatical errors,
or the omission of words or phrases, or the use of the wrong word,
will serve to defeat the intent of the lawmaker when the intent can
be definitely ascertained. Bish. Cont. § 383.

Without pursuing the subject at greater length, it will suffice to say
that, after a careful study of the lien law in question, we are of opin-
ion that it was not the intention of the legislature to give mortgagees.
a preference over the holders of mechanics’ liens whose liens are
subsequent in point of time, unless the money which they advance
is actually expended in the erection of the improvement to which the
controversy relates. A mortgagee who does not see to it that the
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money advanced is thus expended is in no better situation than one
who loans money without any representation on the part of the bor-
rower respecting the use that will be made of it.

With respect to the claim of Dyke Bros., the lower court found
that they had furnished materials for the erection of the building in_
question on the representation of the mortgagees’ agent that he had
$1,500 of the mortgagees’ money still in his hands unexpended, and
that he would see that they were paid for the materials which they
supplied out of that fund. For this reason its order of distribution,
as heretofore stated, directed that Dyke Bros. should be paid, in
preference to the mortgagees, out of the proceeds realized from the
sale of the mortgaged property. This finding by the lower court is
amply sustained by the testimony, and we would not be warranted in
finding to the contrary upon the evidence contained in the present
record. Moreover, as the order which was made by the lower court
for the distribution of the fund will avoid circuity of action and
discharge an obligation to pay the claim of Dyke Bros, which
the mortgagees by their agent (to whom the mortgage, as it seems,
has now been assigned) assumed, we think that the order, in so far
as it concerns the claim of Dyke Bros., should not be disturbed,
even if it be true that the facts as found by the trial court are not
sufficient to estop the appellants from asserting the priority of their
mortgage lien. The facts as found by the lower court do show that
the mortgagees are bound to see that the claim of Dyke Bros. is
paid in full, and the order accomplishes that object without the neces-
sity of further litigation.

In framing the order for the distribution of the fund, the lower
court seems to have overlooked the fact that the third section of the
mechanics’ lien law, to which the present discussion relates, gives to
laborers and materialmen a preference over a prior incumbrance
only as respects the improvements that are erected and not as respects
the land. It may be that the sale will produce enough to discharge
‘all the liens, and it may be that the circumstance last mentioned,
though fully understood by the trial court, was not regarded as of any
special importance for that reason. If enough will not be realized
from the sale to discharge the mortgage in full according to the pri-
orities as they have been declared, then the order of distribution as
made should be modified so as to secure to the mortgagees, except as
to Dyke Bros., their priority as respects the land. Possibly it may
be necessary, before the sale, to ascertain the comparative value
of the land and improvements as a means of determining the sum
realized from each. If such a course is found to be necessary, the
sum realized from the land should be applied pro rata so as to re-
duce that part of the mortgage debt amounting to $3,000, which is
entitled to priority, as respects the improvements, as well as that part
of the mortgage debt, to wit, $1,000, which is not entitled to such pri-
ority. If the fund is adequate to pay all the liens, no comparative
valuation of the land and improvements would seem to be necessary,
as no one will be injured by the enforcement of the existing order.

Finding no other error in the order, it will be affirmed except in
the respect last mentioned, and the record will be remitted to the
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l_ov.ver court, with directions to modify its decree as herein explain;d,
if it shall be found necessary to do so for the preservation of the full
rights of the appellants,

SANBORN, Circuit Judge (dissenting). I am unable to concur
"in the view of the majority that it is the duty of this court to substi-
tute in the act of the legislature of Arkansas of 1895 the use of a
mortgage loan in the place of the purpose of it as the test of the su-
periority of its lien. :

The portion of that act which controls this question reads: “That
in all cases where said prior lien or incumbrance or mortgage was
given or executed for the purpose of raising money or funds with
which to make such erections, improvements or buildings, then said
lien shall be prior to the lien given by this act.” Acts Ark. 1895,
Pp. 217, 220. The opinion of the majority makes it read: “That in
all cases where said prior lien or incumbrance or mortgage was
given or executed for money or funds which were actually used
to make such erections, improvements or buildings, then said lien
shall be prior to the lien given by this act;” or “that in all cases
where said prior lien or incumbrance or mortgage was given or exe-
cuted for the purpose of raising money or funds with which to make
such erections, improvements or buildings, then said lien shall be prior
to the lien given by this act, except in cases in which the money is not
used for the purpose for which it was raised.” But what warrant
have the courts to substitute use for purpose in the statute of Ar-
kansas or to add this exception to the act of its legislature? The
legislature of Arkansas said nothing about the use or application of
the money raised by these mortgages. That body declared that the
purpose of the loan should determine its superiority. Why should
the courts strike out the test which the legislature provided and in-
sert another? It is said that this ought to be done to effect the
intention of the legislature. But is the intention of that body in
adopting a statute to be determined by the opinions of judges as to
what it might or ought to have said, or is it to be found in that
which is clearly expressed? Is it permissible for the courts to pre-
sume or believe that the legislature intended one thing when it clearly
expressed another, and are courts allowed to substitute their pre-
sumption and belief for the actual legislation? The general rule that
it is the purpose of the construction of statutes to learn and give
effect to the intention of the legislative body which enacted them
is familiar. But this rule is nothing but a broad general proposition,
which is limited and qualified by the established rules and principles
of the law that peremptorily prohibit the courts from imputing to
any legislative body an intention, or from construing or interpolating
into a plain statute the expression of an intention, which the legisla-
ture has not fairly set forth in the law which it has enacted. The
proviso of section 3 which has been quoted is the only portion of this
statute which states, or undertakes to state, the test which shall de-
termine the superiority of the liens of prior mortgages over the sub-
sequent liens of mechanics, and this proviso unequivocally declares
that that test shall in all cases be the purpose for which the mortgage
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was given. The provision of section 10 that any one interested as
mortgagee or trustee may apply to a contractor or a subcontractor
for a list of all the parties doing work or furnishing material for
improvements and for a statement of the amount due to each of such
persons does not seem to me to indicate that the legislature intended
by that section to change the test it had plainly declared in section 3.
If that body had such an intention it could easily have declared it,
and section 10 contains no such declaration. In my opinion that
section has two other objects: (1) To enable mortgagees whose
mortgages were not given for the purpose of raising money to make
the improvements to protect themselves against subsequent liens, an
end which they could only attain by paying off such liens or causing
them to be paid; and (2) to furnish a ready way for mortgagees
to ascertain the names of the necessary parties to suits for the fore-
closure of their mortgages. Whatever may have been its purpose,
however, it contains nothing inconsistent with the plain declaration
of the proviso of section 3, and, on familiar principles, an incon-
sistent intention and expression ought not to be construed into sec-
tion 10 for the purpose of creating a conflict between that section
and section 3, which the terms of those sections do not disclose.
There is nothing in any of the sections of the act, nothing in the first,
second, third, fourth, fifth, or tenth sections, to which the majority
refer, which declares in terms that the purpose of the loan shall not
be the test of its superiority or that the use of its proceeds shall
be. There is nothing in any of these sections or in any part of the
act inconsistent with the unambiguous declaration of the proviso of
section 3, and therefore nothing, in my opinion, to warrant the repeal
or modification of the plain words of that section. The following
considerations persuade me to this conclusion:

1. Tt is the intention expressed in the statute, and that alone, to
which courts may give effect. They may not assume or presume
purposes and intentions that the terms of the statute do not indicate
or express, and then enact provisions to accomplish these supposed
intentions. A secret intention cannot be legally interpreted into a
statute which is plain and unambiguous, and which does not express
it. The legal presumption is that the legislature expressed its inten-
tion and its whole intention, that it intended what it expressed, and
that it intended nothing more. U. S. v. Wiltberger, 5 Wheat. 76,
94, 5 L. Ed. 37; Bennett v. Worthington, 24 Ark. 487, 494; Tynan
v. Walker, 35 Cal. 634, 95 Am. Dec. 152; Alexander v. Worthington,
5 Md. 471; Maxwell v. State, 40 Md. 293; Smith v. State, 66 Md.
215, 7 Atl. 49; Johnson v. Southern Pac. Co. (C. C. A) 117 Fed
462; Insurance Co. v. Champlin (C. C. A.) 116 Fed. 858; Cold Blast
Transp. Co. v. Kansas City Bolt & Nut Co,, 52 C. C. A. 25, 114 Fed.
77, 81, 57 L. R. A. 696; Railway Co. v. Bagley, 60 Kan. 424, 431,
56 Pac. 759; Woolsey v. Ryan, 59 Kan. 601, 54 Pac. 664; Davie
v. Mining Co., 93 Mich. 491, 53 N. W. 625, 24 L. R. A. 357; Vogel
v. Pekoc, 157 Il 339, 42 N. E. 386, 30 L. R. A. 491; Campbell v.
Lambert, 36 La. Ann. 35, 5T Am. Rep. 1; Turnpike Co. v. Coy, 13
Ohio St. 84; Stensgaard v. Smith, 43 Minn. 11, 44 N. W. 669, 19
Am. St. Rep. 20s.
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" In U. S. v. Wiltberger, 5 Wheat. 76, 04, 5 L. Ed. 37, Chief Justice
Marshall said:

“The intention of the legislature is to be collected from the words they
employ. Where there is no ambiguity in the words, there is no room for
construction. The case must be a strong one, indeed, which would justify a
court in departing from the plain meaning of words, especially in a penal act,
in search of an intention which the words themselves did not suggest. To
determine that a case is within the intention of a statute, its language must
authorize us to say so. It would be dangerous, indeeq, to carry the principle
that a case which is within the reason or mischief of a statute is within its

" provisions, so far as to punish a erime not enumerated in the statute, because
it is of equal atrocity or of kindred character with those which are enumer-
ated.”

It would not be less dangerous to strike down any or all liens of
mortgages which are superior in date and right to mechanics’ liens,
and which are not denounced by a statute, because they are within
the mischief which it was intended to remedy, or within its reason
and are of a kindred character with those which it clearly enumerates
and invalidates.

In Maxwell v. State, 40 Md. 293, the supreme court of that state
said:

“Courts must not, even to give effect to what they may suppose to be the
intention of the legislature, put upon the provision of a statute a construction

not supported by the words, even although the consequence should be to de-
feat the object of the act.”

In Alexander v. Worthington, 5 Md. 472, that court said:
“The courts cannot imagine an intent, and bend the letter of the act to it.”

And again in Smith v. State, 66 Md. 215, 7 Atl. 49, it said:

“Even when a court is convinced that the legislature really meant and in-
tended something not expressed by the phraseology of the act, it will not
deem itself authorized to depart from the plain meaning of the language,
which is free from ambiguity.”

In Tynan v. Walker, 35 Cal. 634, the supreme court of California
declared that the argument that the legislature intended to include a
case that was not within the terms of a statute because it was within
its reason was
—*"“A most dangerous and pernicious mode of reasoning, which amounts to
Judicial legislation, and overturns the maxim that courts are authorized to
declare the law only, and not to make it. If they may add at all to the ex-
ceptions provided for in the statutes, under the pretense that the case before
them is of equal equity with those given in the statutes, who is to fix the
limit to their interpolation or establish the line between legislative and judicial
function? If they may add one to the list of excepted cases, by a parity of
reasoning they may add another, and so on until the entire body of the statute
has become emasculated and the will of the judiciary substituted for that of
the legislature. ®* * * It is an universal principle of construction that
courts must find the intent of the legislature in the statute itself. Unless
some ground can be found in the statute for restraining or enlarging the
meaning of its general words, they must receive a general construction, and
the courts cannot arbitrarily subtract from or add thereto.”

And the supreme court of Arkansas, whose legislature enacted
this statute, declared in Ex parte Trapnall, 6 Ark. 9, 12, 42 Am. Dec.
676, that:

“Effect must, if possible, be given to the object and intention of the legisla-
ture, but to ascertain that object and intention we must first have recourse
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to the language employed in the act, and, if that be clear and unambiguous,
we can proceed no further in the inquiry.”

Apply the rule which these authorities announce to the statute in
hand. It declares without uncertainty or doubt that the liens of
prior mortgages whose proceeds were raised for the purpose of
making improvements upon the mortgaged property are superior to
subsequent mechanics’ liens. It says “that in all cases where said
prior lien or incumbrance or mortgage was given or executed for
the purpose of raising money or funds with which to make such
erections, improvements or buildings, then said lien shall be prior to
the lien given by this act.” The contention is that it intended to
except from that declaration the liens of all such prior mortgages
the proceeds of which were not actually used to make the improve-
ments. In other words, the argument is that the legislature enacted
that the purpose of the loan should be the test of its superiority
when it intended to provide that the use of the loan should consti-
otute that test. But the difference between purpose and use is patent
in common parlance, in legislation, and in the law. Statutes which
authorize the issue of municipal bonds invariably specify the pur-
pose for which they may be issued and sold. If issued for that pur-
pose they are valid; if for any other purpose, they are void. But it
is a well-established principle, which has been uniformly and repeatedly
sustained by the decisions of this court, that the fact that the proceeds
of such bonds have not been used for the purpose for which they have
been raised constitutes no defense to the bonds. The test of their
validity is the purpose for which the proceeds were obtained, not the
use to which they were applied. City of Huron v. Second Ward Sav.
Bank, 30 C. C. A. 38, 43, 86 Fed. 272, 277, 49 L. R. A. 534; National
Life Ins. Co. v. Board of Education of City of Huron, 10 C. C. A. 637,
644, 62 Fed. 778, 784; West Plains Tp. v. Sage, 16 C. C. A. 553, 566,
69 Fed. 943, 946; Commissioners v. Beal, 113 U. S. 227, 240, 5 Sup.
Ct. 433, 28 L. Ed. 966; Cairo v. Zane, 149 U. S. 122, 137, 13 Sup. Ct.
803, 37 L. Ed. 673; Maxcy v. Williamson County Court, 72z Ill. 207.
The legislature of Arkansas could not have been ignorant of the differ-
ence between purpose and use when it enacted this statute. It had
undoubted power to choose whether the purpose of raising the pro-
ceeds of the mortgage loans or their use should determine the su-
periority of the liens of the mortgages. It chose and clearly provided
that the purpose should constitute the test. This was a positive decla-
ration that the use should not constitute it, for the expression of one
alternative is the exclusion of the other, and it seems to me that it
left no tenable ground for the position that the legislature intended
that any other test than that which it plainly expressed should de-
termine the superiority of the liens of such mortgages. The legal pre-
sumption becomes conclusive that the legislature meant what it so
clearly expressed, and that it meant nothing else.

2. Where the legislature makes no exception from the plain terms
of a statute, the conclusive legal presumption is that it intended to
make none, and the courts may not lawfully do so. Railway Co. v.
B’Shears, 59 Ark. 244, 27 S. W. 2; Shreve v. Cheeseman, 69 Fed. 785,
786, 16 C. C. ‘A. 413, 414; Madden v. Lancaster Co., 12 C. C. A,
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566, 573, 65 Fed. 188; Morgan v. City of Des Moines, 8 C. C. A.
569, 60 Fed. 208; Mclver v. Ragan, 2 Wheat. 25, 29, 4 L. Ed. 175;
Bank v. Dalton, 9 How. 522, 528, 13 L. Ed. 242; Vance v. Vance, 108
U. S. 514, 521, 27 L. Ed. 808. In Railway Co. v. B’Shears, 59 Ark.
237, 244, 27 S. W. 2, the supreme court of Arkansas said :

“Where the statute makes no exceptions, the courts can make none. It
might be very just and reasonable and right that the statute should make
an exception, such as is contended it does make, or ought to be construed
to make; but this was within the power of the legislature, ‘and its exercise
of the power cannot be restrained or varied by the courts to subserve’ con-
venience, to relieve from hardships, or from requirements that seem un-
reasonable, or even absurd, where the language is plain and unambiguous.
Sims v. Cumby, 53 Ark. 421, 14 S. W. 623; McGaughey v. Brown, 46 Ark.
87; Railway Co. v. Hagan, 42 Ark. 122: Railroad Co. v. Carlley, 39 Ark. 246,

By the proviso of section 3 the legislature enacted that the liens of
all prior mortgages which were given for the purpose of raising
money to make improvements on the mortgaged property should be
superior to the subsequent liens of laborers and materialmen. It
made no exception of mortgages the proceeds of which were not
actually used for the purpose for which they were raised. It therefore
intended to make none, and it is not the province of the courts to do
so. The legislature declared that the liens of all mortgages given for
the purpose of raising money to make improvements should be su-
perior to the subsequent liens of mechanics. That declaration seems
to me to conclusively negative the assumption and decision of the
majority that the legislature intended to and did provide that the liens
of some of these mortgages should be superior, while the liens of
others of them should be inferior to the subsequent liens of mechanics.

3. Construction and interpretation have no place or office where
the terms of a statute are clear and certain and its meaning is plain.
When its language is unambiguous, and its meaning evident, it must
be held to mean what it plainly expresses, and no room is left for
construction. In such a case argument from the reason, spirit, or
purpose of the legislation, from the mischief it was intended to remedy,
from history or analogy, for the purpose of searching out and justify-
ing the interpolation into the statute of new terms, and for the accom-
plishment of purposes which the lawmaking power did not express,
are worse than futile. They serve only to raise doubt and uncertainty
where none ought to exist, to confuse and mislead the judgment, and
to pervert the statute. ILake Co. v. Rollins, 130 U. S. 662, 670, 9 Sup.
Ct. 651, 32 L. Ed. 1060; U. S. v. Hartwell, 6 Wall. 306, 18 L. Ed.
830; Sturges v. Crowninshield, 4 Wheat. 122, 4 L. Ed. 529; Knox
Co. v. Morton, 15 C. C. A. 671, 673, 68 Fed. 787, 789; Railroad Co.
v. Sage, 17 C. C. A. 553, 565, 71 Fed. 40, 47; Webber v. Railway Co.,
38 C. C. A. 79, 83, 97 Fed. 140, 144; Swarts v. Siegel (C. C. A) 117
Fed. 13; Johnson v. Southern Pac. Co. (C. C. A) 117 Fed. 462; U. S.
v. Fisher, 2 Cranch, 358, 399, 2 L. Ed. 304; Bedsworth v. Bowman,
104 Mo. 44, 49, 15 S. W. ggo; Warren v. Paving Co., 115 Mo. 572,
576, 22 S. W. 490; Davenport v. City of Hannibal, 120 Mo. 1 50, 25
S. W. 364; Witte v. Koeppen, 11 S. D. 508, 79 N. W. 831, 74 Am.
St. Rep. 826; Johnson v. Railroad Co., 49 N.'Y. 455, 462.
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In Lake Co. v. Rollins, 130 U. S., at page 670, 9 Sup. Ct. 652, 32
L. Ed. 1060, the supreme court in discussing this question said:

“We are unable to adopt the constructive interpolations ingeniously offered
by counsel for defendant in error. Why not assume that the framers of the
constitution and the people who voted it into existence meant exactly what
it says? At the first glance, its reading produces no impression of doubt as
to the meaning. It seems all sufficiently plain, and in such a case there is
a well-settled rule which we must observe. The object of construction, ap-
plied to a constitution, is to give effect to the intent of its framers and of the
people in adopting it. This intent is to be found in the instrument itself;
and when the text of a constitutional provision is not ambiguous the courts,
in giving construction thereto, are not at liberty to search for its meaning
beyond the instrument. To get at the thought or meaning expressed in a
statute, a contract, or a constitution, the first resort, in all cases, is to the
natural significatinn of the words, in the order of grammatical arrangement
in which the framers of the instrument have placed them. If the words
convey a definite meaning, which involves no absurdity, nor any contradic-
tion of other parts of the instrument, then that meaning, apparent on the
face of the instrument, must be accepted, and neither the courts nor the
legislature have the right to add to it or take from it. Newell v. People,
7 N. Y. 9, 97; Hills v. City of Chicago, 60 Ill. 86; Scott v. Reld, 10 Pet.
524, 9 L. Ed. 519; Leonard v. Wiseman, 31 Md. 201, 204; People v. Potter,
47 N. Y. 375; Cooley, Const. Lim. 57; Story, Abr. Const. § 400; City of
Beardstown v. City of Virginia, 76 IlIl. 34. 8o, also, where a law Is ex-
pressed in plain and unambiguous terms, whether those terms are general or
limited, the legislature should be intended to mean what they have plainly
expressed, and consequently no room is left for construction. U. 8. v.
Fisher, 2 Cranch, 358, 399, 2 L. Ed. 304; Doggett v. Railroad Co., 99 U. 8.
72, 25 L. Ed. 301.”

Ii the English language contains any words or terms which would
express more clearly than those used in the act of 1895 the thought
that the purpose for which a prior mortgage or incumbrance was
given shall be the sole test of its superiority over subsequent me-
- chanics’ liens, they do not occur to me. This seems to me to be the
evident and the only meaning of the words of the statute when they
are taken in their natural and ordinary signification. They say “that
in all cases where said prior lien or incumbrance or mortgage was
given or executed for the purpose of raising money or funds with
which to make such erections, improvements, or buildings, then said
lien shall be prior to the lien given by this act.” In my opinion, the
courts ought not to repeal this law and enact another to the effect
that the purpose of the giving of the prior mortgages shall not be the
test of their superiority, and that the use of their proceeds or some
other fact or circumstance shall be. No such duty is imposed upon
them, nor is any such legislative power conferred upon the judiciary.

4. The common or the general law is not further abrogated by a
modifying statute than the clear import of its language necessarily
requires. Such a statute should be strictly interpreted, and should not
be extended by construction to subjects or classes which it does not
clearly include. Shaw v. Bank, 101 U. S. 557, 565, 25 L. Ed. 89z2;
Fitzgerald v. Quann, 109 N. Y. 441, 445, 17 N. E. 354; Brown v.
Barry, 3 Dall. 365, 367, 1 L. Ed. 638; Johnson v. Southern Pac. Co.
(C. C. A) 117 Fed. 462. Under the common law and under the stat-
utes of Arkansas as they read before this act of 1895 was passed, the
liens of all mortgages and incumbrances upon real estate before im-

119 F.—2
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provements were commenced thereon took precedence in right as in
time to the subsequent liens of mechanics. The act of 1895 subordi-
nated the liens of that class of these prior mortgages and incumbrances
which were not given for the purpose of raising money to make im-
provements upon the incumbered property to subsequent mechanics’
liens. To that extent it abrogated the common law and the general
law. It ought not to be construed to abrogate or modify that law
further than its language necessarily requires. That language does
not require the abrogation of the former law to such an extent that
the liens of that class of mortgages which were given for the purpose
of raising money to make improvements, but the proceeds of which
were not used for that purpose, shall be subordinated to subsequent
liens of mechanics in addition to the class specified in the statute, and
it ought not to be given that effect.

5. An ex post facto construction of a plain statute which destroys
prior rights vested under the law as it reads is as abhorrent to justice
and reason and as inadmissible as an ex post facto law. Johnson v.
Southern Pac. Co. (C. C. A) 117 Fed. 462. The mortgagees in this
case invested their money in this mortgage for the purpose specified in
this statute, which plainly declares that the liens of mortgages given for
that purpose shall be superior to the subsequent liens of mechanics.
A construction which repeals that declaration establishes a new test
for the superiority of such liens, and strikes down those honestly se-
cured under the statute, without any notice or premonition that any
new test not mentioned in this law would be prescribed by the courts,
has all the pernicious attributes of an,ex post facto law, and is viola-
tive of the basic principles of Anglo-Saxon jurisprudence.

In view of the unquestioned rules and principles to which reference
has now been briefly made; because it is the intention expressed in
the statute, and that alone, to which courts may lawfully give effect,
and this statute does not express an intention to except from its terms
prior mortgages given for the purpose of raising money to make im-
provements upon the mortgaged property the proceeds of which were
not used for that purpose; because the legislature has made no excep-
tion from the plain terms of the statute, and when it makes none the
conclusive legal presumption is that it intended to make none, and the
courts ought not to do so; because the terms of this statute are plain
and unambiguous, and for that reason it is not subject to construction;
because it abrogates a part of the common and of the general law, its
language does not require the abrogation of that part of the law which
gives superiority to the liens of prior mortgages given for the purpose
of raising money to make improvements on the mortgaged property
the proceeds of which were actually used for other purposes, and a
statute which changes the géneral law may not be construed to modify
it further than the clear import of its language necessarily requires;
and because the construction which would repeal the test of the pur-
pose of a loan prescribed by a statute and enact the test of its use
to destroy mortgages previously given in reliance upon the plain
declaration of the law that the purpose, and not the use, is the test,
has all the vice of an ex post facto law,—the conclusion is irresistibly
forced upon my mind that the exception to the terms of this statute
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which the opinion of the majority inserts ought not to be construed
into the law by the courts, and the statute should stand and be en-
forced as it was enacted by the legislature, with its plain declaration
that the sole test of the superiority of liens upon lands before improve-
. ments are made is the purpose for which the debts they secure were
incurred, and not the use made of their proceeds.

My conclusion relative to the question which has been discussed is
based upon the reasons which have now been given. The statute
seems to me too plain for interpretation, and arguments from the
mischief to be remedied and the probable intention of the legislature
seem to me ineffectual. It may not, however, be out of place to sug-
gest that it is exceedingly doubtful whether the change in the terms
of the statute, that the use of the proceeds of loans instead of the pur-
pose for which the proceeds were obtained shall be the test of the
superiority of the mortgages which secure them, will not prove very
deleterious to the-interests of mechanics, laborers, and materialmen
who contribute to the construction of improvements upon mortgaged
real estate. Under the test which the statute prescribes they have
notice of the existence of prior incumbrances from the records, and by
a simple inquiry of the holders of these instruments and of the owner
of the property they may readily ascertain before they bestow their
labor or material upon the improvement whether or not the incum-
brances will be superior to their liens. They can easily learn the pur-
pose for which the money was raised. If they discover that it was ob-
tained for the purpose of making the improvement, they may refuse
to contribute to the building, and may thus secure themselves against
loss in any event. They cannot do so if the use or application of the
proceeds is substituted for the purpose of the loan as the test of the
superiority of the mortgages. Under that test the liens of prior in-
cumbrances, which are not superior when the improvement is com-
menced, may, by the use of their proceeds in its construction, become
superior as the building rises. A contractor or laborer will be unable
to learn before he commences to contribute to the improvement what
part of the proceeds of prior liens will be used in the construction of
the building, and after he has furnished his material or performed his
labor the proceeds of prior mortgages may be used in completing it,
and thus superior liens may be fastened upon it which had not attached
or become fixed when he contributed to the building, and which will
ultimately sweep away all his security.

There is another consideration which ought to have weight to pre-
vent this change in the statute. It is that such a change will render
the security of mortgages more precarious and uncertain and will
tend to compel borrowers to pay higher rates of interest to compen-
sate for the less security of the mortgage liens. While these consid-
erations are not in my opinion appropriate to the discussion of this
question in the courts, they are worthy of serious deliberation by the
legislature or by any other body which undertakes to change the ferms
and effect of this statute.

There is another conclusion of the court to which I am unable to
assent. It is that the mortgagees were estopped from claiming that
they had a lien even for the $3,000, which was actually invested in the
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improvement, superior to that of Dyke Bros., notwithstanding the
fact that their loan was made and their mortgage was recorded before
the lien of the latter attached. The facts disclosed by the record upon
which this conclusion is based are these: Harry E. Kelley was a
broker and an agent for owners of real estate and for parties borrow-
ing and loaning money in the city of Ft. Smith, in the state of Arkan-
sas, where the mortgagor, Joe P. Matthews, resided. The mort-
gagees appear to be nonresidents of the state. Matthews made a
written application to Kelley to procure for him a loan of $4,000 on
his lot. By this application he appointed Kelley his agent, agreed to
pay him for his services in procuring the loan, and that it was to be
procured for the purpose of building a two-story $tone or brick whole-
sale house upon the lot. Kelley obtained the loan of the mortgagees,
and Matthews paid him out of the proceeds $200 for his services. For
some ten years prior to this time Kelley had been the agent of the
mortgagees to collect and foreclose their mortgages in the state of
Arkansas, and had procured loans from them for borrowers who had
appointed him their agent for that purpose by submitting to the mort-
gagees the written applications of the borrowers of the character
made by Matthews in this case. This application was submitted to
the mortgagees before they made the loan, and after it was accepted
by them Matthews made his notes and mortgage oa April 28, 1809.
At the time when the mortgage was made Kelley placed the $4,000,
which Matthews borrowed, to the credit of Matthews on his books,
and subsequently paid it out on Matthews’ orders. There was no evi-
dence that the mortgagees had or exercised any control over: the dis-
position of the money after the mortgage was made, on April 28,
1899, and the proof was undisputed that it was paid out upon the or-
ders of Matthews. There was no understanding and agreement be-
tween Kelley and the mortgagees that the former should apply the
money to the building of the house. But Matthews did not ask for
the payment of all the money to him, all the parties to the transaction
knew that it was borrowed for the purpose of erecting the house, and
Kelley intended to see that it was applied to that purpose, for this was
his practice when his customers borrowed money for the purpose of im-
proving the property which they mortgaged. The lien of Dyke Bros.
first attached to the property on June 19, 1899, more than a month
after the mortgagees had transferred to Matthews the entire.control of
the money loaned and had recorded their mortgage. There is no con-
troversy concerning the facts which have now been recited. But there
is a direct conflict of testimony between two witnesses, M. T. Dyke
and Harry E. Kelley, over the essential fact upon which Dyke Bros.
relied to maintain their estoppel, and which is now to be considered.
Mr. Dyke testified that after he procured the contract to furnish some
of the lumber for this building, and before he delivered any of it, he
asked Kelley: ¢ ‘What about the pay on it? and he says, ‘I have
about $1,500 in my hands belonging to Mr. Matthews, and I will see
that you get your money out of it;’ ” that he would not have furnished
the lumber unless Kelley had made this statement, and that he did fur-
nish it in reliance upon this conversation. Mr. Kelley testified that he
never had any such conversation with Dyke, and that he never made
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any such statement to him, and there is no other evidence in the case
on the subject. The referee who heard these witnesses, observed their
demeanor, and weighed their characters found that no such conversa-
tion took place, and that if it had it could not have estopped the mort-
gagees from insisting that the lien of their mortgage was superior
to that of Dyke Bros. The district court reversed the finding of fact
and conclusion of law of the referee, and rendered the decree which
has been recited. Was this action warranted by the law and the evi-
dence when this case came before the district court?

Let us consider first the question of fact. The mortgage was of
record. The question whether or not this conversation took place
had been submitted to and was decided by the referee under an agree-
ment of the parties that he should determine all the questions of law
and of fact relative to the superiority of their liens. The burden of
proof was on Dyke Bros. to establish the conversation on which
they relied by a fair preponderance of testimony, and they had no pre-
ponderance, for Kelley’s testimony stands uncontradicted in the case
by any witness except Dyke. More credence is and ought to be given
to a disinterested than to an interested witness, and Kelley had no in-
terest while Dyke’s claim was at stake upon his testimony. The find-
ing of a fact dependent upon conflicting testimony by a judge, a master,.
or a referee, who sees and hears the witnesses testify, has every rea-
sonable presumption in its favor, and may not be set aside and modi-
fied unless it clearly appears that there was an error or mistake upon
his part. Tilghman v. Procter, 125 U. S. 136, 149, 8 Sup. Ct. 894, 31
L. Ed. 664; Callaghan v. Myers, 128 U. S. 617, 666, 9 Sup. Ct. 177,
32 L. Ed. 547; Clyde v. Railroad Co. (C. C.) 59 Fed. 394, 399;
Missouri Pac. Ry. Co. v. Texas & Pac. Ry. Co. (C. C.) 33 Fed. 803,
806; Hennessey v. Budde (C. C.) 82 Fed. 541, 542.

And where by agreement of the parties a ‘referee or special tribu-
nal is selected, or by consent parties submit to him their controversies
for determination, his finding of the facts “so far as it depends upon
conflicting testimony, or upon the credibility of witnesses, or so far
as there is any testimony consistent with the finding, must be treated .
as unassailable.” Davis v. Schwartz, 155 U. S. 631, 636, 637, 15 Sup.
Ct. 237, 39 L. Ed. 289; Kimberly v. Arms, 129 U. S. 512, g Sup. Ct.
355, 32 L. Ed. 764; Crawford v. Neal, 144 U. S. 585, 596, 12 Sup. Ct.
759. 36 L. Ed. 552; Furrer v. Ferris, 145 U. S. 132,12 Sup. Ct. 821,
36 L. Ed. 649. The holders of these liens selected this referee as a
special tribunal, and consented that the questions of fact and of law,
which conditioned the rank of their liens, should be determined by
him, and the rule announced by the supreme court in Davis v.
Schwartz made his finding of fact here, which was supported by at
least as much testimony as was deduced in opposition to it, conclusive
of this issue. Kimberly v. Arms, 129 U. 8. 512, 9 Sup. Ct. 355, 32
L. Ed. 764, and Davis v. Schwartz, 155 U. 3. 637, 15 Sup. Ct. 237, 39
L. Ed. 289. In the latter case the supreme court after declaring that
a finding of fact in such a case was conclusive if there was any testi-
mony to sustain it, and after discussing and reiterating the rule in
Kimberly v. Arms, disposed of a like question. which had arisen in that
case in these words: “As the reference in this case was by consent
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to find the facts, we think the rule in Kimberly v. Arms applies, and,
as there is nothing to show that the findings of fact were unsupported
by the evidence, we think they must be treated as conclusive.” It
seems to me to follow from these rules and decisions that whether the
occurrence of the conversation upon which Dyke Bros. claim an estop-
pel is founded is considered as an original question, dependent upon
the preponderance of evidence, and upon the interest, character, and
demeanor of the witnesses, or as the finding of the referee whom the
parties had selected and agreed to constitute a special tribunal to hear
and determine their controversies, the finding of the referee that no
such conversation took place was both right and conclusive, and
should have been sustained by the court below.

Nor is the conclusion of law that if this conversation had taken
place the mortgagees would have been estopped thereby from main-
taining the superiority of their lien more tenable. An estoppel is a
prohibition of one from denying the truth of some statement or rep-
resentation of fact which he has made and upon which another has
rightfully acted. It is nothing more and goes no further. It never
prevents one from maintaining the truth concerning any fact relative
to which he has made no misstatement or misrepresentation. The
truth which Dyke Bros. seek to estop the mortgagees from assert-
ing is that the lien of their mortgage was superior to the mechanic’s
lien of Dyke Bros. That mortgage was of record, and Dyke Bros.
were charged with knowledge of its priority and superiority. The
mortgagees never made any statement or representation that it was
not or would not be prior or superior to the lien of these materialmen.
Kelley had neither power nor authority to discharge the lien of the
mortgagees nor to subordinate it to the liens of others, and no state-
ment or representation which he made could have had any such effect
or could have been binding upon them.

Again, if Kelley had been the mortgagee and had made the alleged
statement to Dyke, still he would not have made any statement or
representation that the lien of the mortgagees was not superior to
.that of Dyke Bros. If he said, “I have about $1,500 belonging to
Mr. Matthews, and I will see that you get your money out of it,” that
statement contained no averment or representation that the lien of the
mortgagees was not superior to any lien which Dyke Bros. had or
could acquire upon the lot and building. It was nothing but a
statement that he had $1,500 of Matthews’ money, coupled with a
promise that he would pay Dyke Bros. out of it. It would not be a
denial of this statement to prove the first lien of the mortgagees upon
the lot and building. That fact tends in no way to show that Kelley
did not have $1,500, or that he would not see that Dyke Bros were
paid. Hence the statement cannot estop or prohibit the mortgagees
from establishing and maintaining the fact that their lien is superior’
to that of Dyke Bros., a truth which is neither directly nor indirectly
denied by the terms of Kelley’s alleged statement.

Moreover, there is no foundation for an estoppel in the statement.
It is not claimed that the averment that Kelley had $1,500 of Mat-
thews’ money in his hands was not true. The only part of the con-
versation which is asserted to be false or to form the basis of an estop-
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pel consists in the words, «T will see that you get your money out of it.”
But this is nothing but a promise, nothing but an executory agree-
ment, and no estoppel can arise upon a promise or upon an executory
contract coupled with a failure to_perform it. The only remedy for
such a failure is an action for specific performance or for damages for
breach of the agreement. 2 Pom. Eq. Jur. § 808; Bigelow, Estop.
p. 555; White v. Ashton, 51 N. Y. 285; Starry v. Korab, 65 lowa,
267, 269, 21 N. W. 600; Railroad Co. v. Barnes, 64 Fed. 8o, 82, 12
C. C. A. 48, s0.

A false representation or a concealment of an existing or present
state of things is a sine qua non of an estoppel. Neither a promise
nor a prophecy will sustain it, “for,” as Mr. Bigelow well says, “if a
-party make a representation concerning something in the future it
must generally be either a mere statement of intention or opinion,
uncertain to the knowledge of both parties, or it will come to a con-
tract with the peculiar consequences of a contract.” In Maddison v.
Alderson, 52 Law J. Q. B. 737, Lord Selborne said: “The doctrine
of estoppel by representation is applicable only to representations as
to some state of facts alleged to be at the time actually in existence,
and not to promises de futuro, which, if binding at all, must be binding
as contracts.” So are all the authorities. There was no false state-
ment, no misrepresentation of any fact, of any past or existing state
of things, in the alleged conversation of Kelley, and hence it could not
have worked an estoppel. The conclusion seems to me to be inevitable
that under the evidence and the finding of the referee Dyke Bros.
failed to establish the fact that Kelley made the statement upon which
they relied, and that, if he had made it, it could not under the law have
estopped the mortgagees from asserting the priority and superiority
of their lien. No estoppel arose which forbade them from maintaining.
that the lien of their mortgage was superior in right to the mechanic’s
lien of Dyke Bros.

In my opinion the decree below should be reversed, with a direction
to the court below to enter a decree in accordance with the finding of
the referee that the mortgagees are entitled to a first lien upon the
premises and the proceeds thereof for the entire amount of their mort-

gage debt and interest.

SOELBERG et al. v. WESTERN ASSUR. CO. OF TORONTO, CAN.
SAME v. THAMES & MERSEY MARINE INS. CO., Limited. '
(Circuit Court of Appeals, Ninth Circuit. October 6, 1902.)
. Nos. 748, 749.

1. MARINE INSURANCE—ACTION ON Poricy—EVIDENCE.

The plaintiff, in an action on a marine insurance policy, having the
burden to prove a loss from a cause and to an amount that will authorize
a recovery under the terms of the policy, such amount must necessarily
be what remains after all proper deductions have been made, and the
defendant may properly be allowed to show, on cross-examination of
plaintiff’'s witnesses, the existence of liens on the vessel which were a
charge on plointiff’s interest, not disclosed by their testimony in chief.
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2. BaME—AcTioN 0N POLICY—SUFFICIENCY or EviDENCE.

Under the settled rule that, to entitle an insured to recover on a
marine policy of insurance, the burden rests upon him to prove a loss
from a cause insured against, and for an amount which renders the
insurer liable under the terms of the policy, where a policy provides
that the insured shall not have the right to abandon the vessel unless
the amount which the company would be liable to pay under an adjust-
ment as a partial loss “shall exceed half the amount hereby insured,”
and also that no partial loss shall in any event be paid unless amount-
ing to at least 5 per cent. net, the insurer does not meet such burden
of proof merely by evidence that the vessel received such injury during
a voyage that she was obliged to seek a port of refuge, and that her
value when repaired would not equal the cost of the repairs. To
establish either a constructive total loss, which gave the insured the
right of abandonment, or even a partial loss, under such policy, there
must be evidence from which a jury could find that the loss occurred
from a peril insured against, and the amount of damage which resulted
from such peril, as distinguished from such as may have resulted from
the defective condition of the vessel, attributable to wear and tear or
other ordinary causes; and this, whether the amount of loss to fix
liability or to authorize abandonment is measured by the amount of the
insurance or the valuation of the vessel.

8. SAME—ACCEPTANCE OF ABANDONMENT—AcTS DONE UXDER SUE AND LABOR
CLAUSE.

Under the sue and labor clause of a marine policy, expressly provid-
fng that acts of the insured or insurer in recovering, saving, and pre-
serving the property insured in case of disaster shall not be considered
a waiver or an acceptance of an abandonment, where the insurer spe-
cifically refused to accept an abandonment of the insured vessel after
she became disabled the action of its agent, in co-operating with the
master in making temporary repairs, in assuming responsibility for re-
moving the vessel to another port, and in procuring the money to pay
the expense of such removal, which was furnished on a bottomry bond
executed by the master, did not operate as an acceptance of the aban-
donment,

4. BaME—ACCEPTANCE oF PREMIOM ArTER NoTicE oF Loss, .

The fact that the insurer of a vessel demanded and accepted payment
of a premium note after receiving notice of loss and of abandonment
does not relieve the insured from the necessity of proving the loss to
entitle him to recover on the policy.

In Error to the Circuit Court of the United States for the North-
ern Division of the District of Washington.

These are actions at law to compel the payment of marine insurance. The
parties hereto stipulated as follows: “That these two cases may be heard
together; that there be no part of the record of the case against the Thames
& Mersey Marine Insurance Company, Limited, printed, save and except the
pleadings and bills of exceptions; that the record in both cases be printed
as one record, to apply equally to either case; and that only one brief be
required, which shall be a discussion of both or either of the cases, as may be
applicable.” .

Plaintiffs in error make the following statement of facts: “A. H. Soelberg,
for and as trustee of the Seattle & Alaska Steamship Company, having an
Insurable interest in the steamship City of Columbia, procured insurance
from each of the defendants in error herein. The Western Assurance Com-
pany insured $15,000, on account of whom it may concern, in case of loss
to be paid to A. H. Soelberg, for one year from August-25, 1898, upon his
or their interest in the body, machinery, tackle, apparel, and other furniture
of the ship, valued at $70,000. 'The total premium was $1,500, of which $600
was paid in cash and notes delivered for the deferred premium. The Thames
& Mersey Marine Insurance Company insured $5,000 on account of A. H.
Soelberg for the same period ‘upon Lis or their interest’ in the same steamer,
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valued at $80,000. The Thames & Mersey policy has on its margin the words,
“The insured value shall be taken as the repaired value of the vessel in
ascertaining whether there is a constructive total loss under this policy.
In other respects the policies are substantially similar. The total premium
under this policy was $600, of which $150 was paid in cash, and the balance
evidenced by three notes for $150 each, payable, respectively, November 30th,
February 30th, and May 30th following. The defendants at the time of
issuing the policies were informed of and knew the interest of the Seattle
& Alaska Steamship Company in the ship, and of the trust relation of Soel-
berg, in whose name the policies were issued. August 26, 1898, the vessel
being staunch, sound, and seaworthy, having had repairs amounting to
$43,000 placed upon her immediately prior thereto, sailed from Seattle on her
voyage to Honolulu, and on the 29th of October following, still staunch,
sound, and seaworthy, she sailed from Honolulu on her return voyage; and
on or about the 30th or 31st day of October she encountered heavy trade
winds and cross-seas, which greatly increased in violence as the vessel pro-
ceeded on her course, which caused her to strain, pitch, and toss heavily;
her seams opened up between her boilers and amidships, and water began to
come in through the sleeve of the stern bearing and through her deadwood;
her two after boilers on the port side became loose in their saddles; her
bulkheads had torn from the starboard side, and worked with the swaying
of the ship, leaving a gap about three inches wide between the after bulkhead
and side of the ship; the main steam pipe, of about thirteen inches in
diameter, leading from the superheater, had torn loose from the stirrups
which held it to the beams overhead, and was supported only by the super-
heater at one end and the engines at the other; the deck seams had opened.
and on one side of the vessel oakum was streaming from some of her butts,
and in one place her deck had opened across the ship, and the canvas was
rufling up; she was working badly, and was severely strained; not a door
fn the after cabin could be closed; she was hogged, her stern and bow
dropping, thus causing the shaft to press and crowd against the sleeve of
the stern bearing, thereby creating friction to such an extent as to cause
the water leaking through at this place to come in hot. She was making
three feet of water per hour, which was equal to the full capacity of her
pumps. She was In danger of breaking up, whereupon the master called
a consultation of his officers at 8 a. m. on October 31st, at which consultation
Capt. John Barneson, superintendent of marine transportation United States
army, who was a passenger on the vessel, was invited to and did take part
therein. The result of the consultation was the conclusion that it was im-
possible for the ship to weather the storm, that the winds and waves were
increasing, and that it was necessary to put back. Accordingly, on the same
day, the master put back, and about 4 a. m. of November 2d reached the
port of Hilo, H. 1., in distress. Having dropped anchor in the harbor of
Hilo, the master made due and timely protest, and afterwards extended
protest. The U. S. consular agent at this port appointed a board of survey,
consisting of three competent and experienced master mariners, who re-
ported the vessel totally unfit and unseaworthy and unrepairable, except at
a cost In excess of her value when repaired. Thereupon plaintiffs in error
abandoned their Interest in the vessel to the underwriters, and furnished
them with proof of interest and loss. Defendants declined to accept aban-
donment, but sent an agent to Hilo, who assumed full direction and control
of the vessel, and after putting some repairs on her caused her to be taken
to Honolulu, avowedly for complete repairs. The expense of the repairs
placed on the vessel in Hilo preparatory to taking her to Homolulu was
raised by said agent, who caused a bottomry bond to be put on the boat for
this purpose. After arriving at Honolulu she was left In charge of the agent
aforesaid by the master, who returned without her to Seattle. While at Hono-
lulu she was libeled by the crew for wages, including the amounts accruing
subsequent to abandonment, and was never returned to plaintiffs in error.
Defendants declining to pay any suwn, plaintiffs commenced action against
them separately upon their respective policies.”

To sustain the issues on behalf of plaintiffs, the policy of insurance was
admitted in evidence, and also the contract of purchase.
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The testimony of plaintiff A. H. Soelberg shows: That the said contract
was taken in his name merely as a matter of convenience, and no one else
was interested in it besides the Seattle & Alaska Steamship Company: that
his position was that of a mere go-between between Alexander Baillie and
the Seattle & Alaska Steamship Company; whatever he did he did for the
Seattle & Alaska Steamship Company, and as an officer of that company,
and not in his own interest in any wise; that he was trustee for sald corpora-
tion, and as such trustee took out said policy for its sole benefit; that the
agents of the defendant, through whom said insurance was procured, were
informed and knew at the time of the interest of the said Seattle & Alaska
Steamship Company in said vessel, and of the relation of the said Soelberg,
and for whose benefit the same was procured.

The policy, in terms, provides: “(1) In case of loss, same to be paid in
sixty days after proof and adjustment of loss and proof of interest in said
vessel (the amount of the notes given for premium, if unpaid, being first de-
ducted, and all sums due or coming due to the company from the insured
being first paid or secured to the satisfaction of the insurers), but no partial
loss or particular average shall in any event be paid under this policy,
unless amounting to at least five per cent. net. * * = (3) Touching the
adventures and perils which this insurance company is contented to bear
and takes upon itself in this policy, they are of the seas; * #* * and all -
other losses and misfortunes that shall come to the hurt or damage of the
vessel hereby insured, or any part thereof, to which insurers are liable by
the rules and customs of insurance in San Francisco, including the rules for
Adjustment of losses printed on the back thereof, and the provisions of the
Civil Code of California, excepting such losses and misfortunes ag are ex-
cluded by this policy. (4) Not to use any ports or places on the west coast
of the United States of America, south of San Francisco, except * * * 1t
shall and may be lawful, however, for said vessel in her voyages to proceed
and sail to, touch and stay at, any ports or places, if thereunto obliged by
stress of weather or other unavoidable accidents, without prejudice to this
insurance. * * = (6) This company is not to be held liable, in general
average or otherwise, for jettison of deck cargo, unless the vessel is stranded;
nor for wages and provisions. except when the same are a general average
charge by the custom of the port of destination; nor in case of insurance
upon a steamer for any injuries to the machinery or boiler, nor for loss or
damage to the vessel itself caused by the explosion of boilers, unless ocea-
sioned by stranding, striking the ground, sinking, burning, or collision with
another vessel; nor for fuel, wages, or provisions, or expense of delay con-
Sequent upon repairs of any kind on any steamer, except in general average
for wages and provisions of that portion of the crew absolutely necessary
for the navigation of the vessel; nor for any claim for loss or expense aris-
ing from capture, seizure, detention, destruction, * * » (7) In case of
any loss or misfortune resulting from .any peril insured against, the party
insured hereby engages, for himself or themselves, his or their factors,
servants, and assigns, to sue, labor, and travel, and use all reasonable and
proper means for the security, preservation, relief, and recovery of the prop-
erty insured or any part thereof, and also to use all proper and legal means
to recover, through general average or otherwise, from the parties interested,
in freight or cargo, either or both, any and all sums due to the vessel or its
owners on account of sacrifices, losses, or expenses incurred for the general
safety or the common good, to the charges whereof this company will con-
tribute in proportion as the sum insured is to the whole sum at risk; nor
shall the acts of the insured or insurers in recovering, saving, and preserving
the property insured, in case of disaster, be considered a waiver or an ac-
ceptance of an abandonment. (8) It is agreed that one-third shall be deducted
from the cost of all repairs of injuries and losses on the vessel by the perils
insured against (except on anchors, copper, and calking under the copper),
as a commutation for the average difference between new and old; the re-
mains of all articles replaced being considered as salvage, and their proceeds
deducted from the gross loss. * * * (9) It is also agreed that the insured
shall not have the right to abandon the vessel, unless the amount which thig
company would be liable to pay under an adjustment, as of partial loss for
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labor and materlals (exclusive of salvage or general average expenses and
costs of funds), shall exceed half the amount hereby insured; and when the
vessel is in a port or place where she can lie in safety she shall in no case
be sold for or on account of the insurers, until the estimated cost of repalrs
ghali have been communicated to them and their consent to the sale obtained.
And, in case of the total loss of the vessel with salvage, the amount allowed
out of the salvage to the officers and crew for wages earned or services ren-
dered previously to the loss shall be considered as so much of the salvage
applied to the use of the shipowners, even though the same should be al-
lowed or paid under the name of salvage, and not as wages, and shall ac-
cordingly be deducted in adjusting a loss. * * *”

Among the rules for adjustment of marine losses under the San Francisco
policy, indorsed upon the back of the policy, in this case are the following:
“Rule 6. Surveys. The insurers shall not be obliged to accept any adjust-
ment_ on a vessel based upon a survey which omits to discriminate between
the repairs attributable only to the perils insured against and such repairs
as are due only to wear and tear, or to the original defects, natural decay,
or depreclation of the vessel. Rule 7. Bill for Repairs. ‘When bills for re-
pairs are presented which include items indifferently specified, chargeable
partly to owners and partly to underwriters, and having no reference to dis-
criminations in the survey, the adjuster shall require the claimant or master
to separate the charges in accordance with the survey. Failing wherein, the
adjuster shall refer the bill back to the maker thereof, with a request to
separate the items so as to correspond with the survey. Failing in both, it
ghall be the custom to charge the whole of the unspecified items to the
‘Owners’ column.”

There are eight assignments of error: (1) The court erred in overruling
the objection of the plaintiffs to the questions propounded to the witness
John P. Jacobson, manager, by the defendant’s counsel on cross-examina-
tlon, which questions and answers are as follows: “Q. When you met her
(the vessel) down in Honolulu before she started out on the voyage from
Honolulu to Seattle, she got into some business difficulty, did she not?
A. Yes. Q. Did you, together with the master, on behalf of Mr. Soelberg,
give any security for the money or bonds that were necessary to be raised
down there? A. T gave a bottomry bond on the boat. Q. After the vessel
had put into Hilo, where did she go next? A. She went from there-to Hono-
lulu. Q. While you were at Honolulu was there any action taken by the
crew with respect to the collection of thelr wages? A. I believe there was.
Q. What was that? A. I think they filed a libel on the vessel.” (2) And in
overruling the objection of the plaintiffs to the introduction by the defendant
upon cross-examination of Walter S. Milnor, master of said ship, of de-
fendant’s Exhibit 1 in evidence, said exhibit being known as or called the
“Bottomnry Bond.” (3) The court erred in overruling the objection of plain-
tiffs to the question propounded to said master, Capt. Milnor, upon cross-
examination, and in admitting the evidence of sai@d Milnor on cross-examina-
tlon, the full substance of which said evidence is as follows: “That when
gald master finally left the city of Columbia, in Honolulu, about the 12th
of December, 1808, there was due the crew of said ship at said time the
sum of about $10,000.” (4) In overruling the objection of plaintiff and in
admitting evidence of said Milnor in cross-examination, as follows: “Q.
1 am only asking for liens at the time you left Honolulu with the ship for
Seattle. A. The crew’s wages were not then due, sir. There was nothing.
Q. There were unpaid wages, were there not, for the voyage down? * * *
I want the amount that was earned. A. There was an amount earned, of
course, that had not been paid when we left Honolulu for Seattle. Q. How
much was it? To which witness then answered substantially that he could
only estimate the amount by figuring the monthly wages of the crew; that
he did not know whether these monthly wages amounted to $3,000 or $4,000
per month; and that they had not been paid.” (5) That the court erred in
denying the motion of plaintiff to strike out all the evidence of Capt. Milnor
concerning wages earned and not paid at the time of the departure of the
ghip from Honolulu for Secattle. (6) The court erred in sustaining the ob-
jection of the defendant to the question propounded to the witness Capt.
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Whitney, as follows: “Q. Considering the difference In value between new
for old, what would you say as to the comparative cost of the repairs with
her value as repaired?’ (7) “The court erred in granting the motion of the
defendant at the close of the plaintiff’s case for a peremptory instruction to
the jury to find a verdict for the defendant, and in so instructing the jury
80 as to find, and in receiving said verdict so found and signed by the jury.”
(8) The court erred in rendering the judgment herein,

Ballinger, Ronald & Battle, for plaintiffs in error.
Nathan H. Frank and J. M. Ashton, for defendant in error.

Before GILBERT and ROSS, Circuit Judges, and HAWLEY,
District Judge.

HAWLEY, District Judge, after making the foregoing statement,
delivered the opinion of the court.

A marine insurance is an insurance against risks connected with
navigation to which a ship, cargo, freight, or other insurable inter-
est in such property may be exposed during a certain voyage or a
fixed period of time. On September 1, 1898, the Western Assur-
ance Company of Toronto, Canada, the defendant in error herein
(which will be hereafter designated as the defendant), insured the
steamer City of Columbia for the sum of $15,000, under a time policy
for the year ending August 25, 1899. In this policy the steamer was -
valued at $75,000. The controlling provisions in the policy are set
forth in the statement of facts. On behalf of the plaintiffs in error
testimony was given at the trial tending to show that the value of
the ship would not be worth repairing; that the value after repair-
ing would not warrant the costs of repair. After plaintiffs had rested
their case, counsel for defendant moved “for a peremptory instruc-
tion to the jury to find a verdict for the defendant on the ground
that the plaintiffs failed to prove a constructive total loss, within
the terms of the policy; and upon the further ground that the in-
sured had not made, and could not make, an abandonment of said
vessel; and, because of their own acts in creating liens upon said ves-
sel, other parties have interests which the owner could not sacrifice
by an abandonment,”—which motion was granted by the court, and the
jury rendered verdict accordingly, upon which judgment was rendered
in favor of defendant for its costs.

Did the court err in giving this instruction to the jury? This is
the vital point involved in the assignments of error. Other ques-
tions are presented therein as to the alleged errors in the admission
of certain testimony, allowance of motions, etc., which will be first
considered.

The assignments of error 1 to 5, set forth in the statement of facts,
are based upon the proposition that the defendant should not, on
cross-examination, have been permitted to ask questions tending to
show that there were liens upon the vessel which were a charge
against the owners instead of the underwriters. We are of opinion
that the court did not err in allowing the questions to be answered.

If the burden was upon the plaintiffs to prove a loss from a cause
and to an amount that would warrant a recovery, under the terms and
provisions of the policy (a question which will be hereinafter dis-
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cussed), then the amount proven must necessarily be what remains
after all proper deductions have been made; and hence it was proper,
on cross-examination, to permit the defendant to show that the proper
deductions were not being shown by the testimony of the witness in
chief. If the existence of the bottomry bonds and liens on the ves-
sels were at all material, the court did not err in allowing all the
facts to be brought out with reference thereto, although the witness
had not directly testified to some of the points in his examination in
chief. In such cases the matter of the extent of the cross-examina-
tion is largely within the discretion of the court.

With reference to the sixth assignment, it will be seen that the ques-
tion which was objected to made the value of the vessel as repaired
the standard of the costs of repairs, which is not the proper standard.
In any event, it is clearly apparent that in the admission or refusal
of testimony the court committed no error that would justify a re-
versal of these cases.

The contention of the plaintiffs, as tersely stated in their brief, in-
volves five points, as follows: (1) There was an actual loss proven,
and abandonment was unnecessary; (2) in any event, a constructive
total loss was proven; (3) the insured could and did abandon; (4)
there was an acceptance of the abandonment; (5) plaintiffs are, un-
der any circumstances, entitled to recover as for a partial loss, and
the cases should have been submitted to the jury.

A loss may be total or partial. A total loss may be actual or con-
structive. There is an actual total loss when the subject-matter of
the insurance is wholly destroyed or lost to the insured, or where
there remains nothing of value to be abandoned to the insurer.
There is a constructive total loss where the insured has the right
to abandon. ‘

In the present case the testimony shows that the ship was not de-
stroyed in specie; that after arriving at her port of distress she
steamed 200 miles, at an average rate of 10 knots an hour, from
Hilg to Honolulu. Generally it may be said that if a ship can be
taken to a port and repaired it has not ceased to be a ship; that
she is not utterly lost merely because it may cost more than she is
worth to repair her. But there are numerous cases which hold that
the mere fact that an insured vessel exists in specie does not neces-
sarily prevent the insured from claiming a total loss without aban-
donment. Insurance Co. v. Copelin, 9 Wall. 461, 19 L. Ed. 739;
Northwestern Transp. Co. v. Continental Ins. Co. (C. C) 24 Fed.
171, 175, and authorities there cited. Every case depends upon its
own particular facts, and upon the terms and provisions of the par-
ticular policy of the insurance in question.

Plaintiffs claim that there was an actual total loss shown by the
evidence that the ship was not worth the cost of the repairs, and
in support of this claim make the following quotation from the in-
structions given by Judge Curtis to the jury in Bullard v. Insurance
Co., 1 Curt. 148, Fed. Cas. No. z,122:

“An abandonment is necessary only in case of a constructive total loss.

If the loss be actually total, the insured may recover for it without an
abandonment. It has been much discussed what constitutes a total loss
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when the vessel remains in specle, and still retains the form of a vessel, in
a place of safety. I shall not trouble you with the different views which
have been taken of thig question, but I will state the rules which I deem
broper for your guidance. It Ig manifest that the form of g vessel may
remain and be in a blace of safety, and yet, for all useful purposes, the vessel
may have ceased to exist. If she be absolutely incapable of repair, so as to
be fitted to encounter the seas, then she hag ceased to exist as a vessel,
though great part of her materials may remain, and they may still be in
the form of a vessel. So, though capable of being repaired and restored to
the condition of a sea-going vessel, yet, if this can only be done at an expense
exceeding the value of the vessel when repaired, it is an expense which no
one is bound to incur, and therefore the case is the same as if absolutely
irreparable; there being no practical difference, for this purpose, between
what cannot be done at all and what no prudent person would undertake
to do. Ang, therefore, if you should find, from the evidence in the case, that
the injuries suffered by this brig from perils of the sea were so great that
they could not be repaired so as to make her a seaworthy vessel, except at
.an expense exceeding her value when repaired, then this was g case of actual
total loss, and no abandonment was necessary.,”

Here plaintiffs stop. Let us quote further:

“And here you will perceive it i3 necessary to have some standard to which
to refer in fixing the value of the vessel when repaired. The parties have
agreed in the policy on the value of the vessel, 7 hey have fixed it at $3,000.

Is this sum to be taken as her value when repaired, or are you to inquiré
Into what would have been her actual value at Key West, in case she had

been repaired? This is a question of no small difficulty, owing to the par-

brig would have been if repaired, and the agreed valuation, so far from being
conclusive, would not usually afford any considerable aid in arriving at this
result. But I find great difficulty in holding that rule applicable to thig
policy, which contains g clause, ‘That the insured shall not have the right
to abandon the vessel for the amount of damage merely, unless the amount
which the insurers would be liable to pay, under an adjustment as of a partial
loss, shall exceed half the amount insured; and, further, ‘In the adjustment
of claims for repairs in the vessel, whether in the nature of a partial loss
or general average, there shall first be a deduction of one-third, new for old,
from the cost of labor and materials required in making the repairs.’ ”

It will thus be seen that the judge instructed the jury as to the dis-

tinctions which existed in different kinds of policies. The etire
charge of the court clearly shows that the fact that when the vessel

verdict for a partial loss only. Now, in that case the cost of repair
to the brig was ascertained and testified to; hence the case did not,
as here, rest solely upon the proposition that when repaired the brig
would not be worth the cost of repairs. The case was therefore
properly submitted to the jury.

It is important that in the discussion of the principles invoked we
should, as far as possible, confine ourselves to the particular facts
of the case in hand, and not depart therefrom, except, perhaps, for
the purpose of illustrating the different conditions which create the
distinctions existing in the various cases upon the same general sub-
ject. Parties must be governed by the terms of the contract which
they have entered into, and are not bound by the rules which apply
only to other and different kinds of contracts.

It seems to us unnecessary to review the cases of Insurance Co. v.
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Southgate, 5 Pet. 604, 619, 8 L. Ed. 243, Bradlie v. Insurance Co,,
12 Pet. 378, 9 L. Ed. 1123, and the many other authorities cited,
which plaintiffs claim establish the principle that if the vessel cannot
be repaired without an expenditure of money to an amount exceed-
ing one-half its value at the place of accident, after such repairs,
then such damage constitutes a constructive total loss, and that the
valuation in the policy is not an ingredient to be considered. The
rule therein stated was recognized by Judge Curtis in Bullard v. In-
surance Co., supra, and announced by Judge Story in Peele v. Insur-
ance Co., 3 Mason, 27, Fed. Cas. No. 10,905. For comments on
this case, see 2 Phil. Ins. 264, note 5.

In Hughes, Adm. § 38, the author, after stating the American
rule as to the right of abandonment, and citing Bradlie v. Insurance
Co., supra, and other authorities, said:

“In consequence of these decisions, it has become common to provide in

the policy itself that the right of abandonment shall not exist unless the
cost of repairs exceeds one-half the agreed valuation.”

In 2 Phil. Ins. § 1539, the author says:

“In the jurisprudence of the United States it is assumed {n many cases
that the rule of constructive total loss by damage over fifty per cent., where
there is no provision to the contrary in the policy, refers to the value of the
ship for sale at the time of the loss; in others, the rule is applied to the
value in the policy.”

And at section 1544 it is said that:

“The policies of some companies provide expressly for the deduction of
a third for new in an adjustment as for a constructive total loss by damage
to the ship, and also that such a loss must exceed one-half of the value at
which the vessel is insured.”

Conceding that the points made in this case are in some respects
complicated, we are, nevertheless, of opinion that a reference to cer-
tain controlling principles, which are deemed applicable thereto, will
be sufficient to dispose of the case without entering into a minute
examination or review of the numerous authorities which range
within the general principles discussed by counsel.

In order to entitle the plaintiffs to recover it is essential for them,
by competent proof, to show a loss which comes within the terms
of their policy of insurance. They must bring their case within the
provisions of the contract for insurance. They are bound by the
lawful agreements and stipulations therein contained, and must satis-
factorily prove a loss. The burden is, of course, upon them to estab-
lish their right to recover. This general principle is supported by
abundant authority. Marcardier v. Insurance Co., 8 Cranch, 39, 48,
3 L. Ed. 481; Heebner v. Insurance Co., 10 Gray, 131, 143, 69 Am.
Dec. 308; Paddock v. Insurance Co., 104 Mass. 521, 534; Cory v.
Insurance Co., 107 Mass. 140, 147, 9 Am. Rep. 14; Tanner v. Ben-
nett, Ryan & M. 182.

In Paddock v. Insurance Co., supra, the court said:

«The defendants, by the terms of their policies, not being liable for a
partial loss unless it amounted to five per cent., or the ship was stranded,

the plaintiff has the burden of proving a loss from a cause and to an amount
for which the defendants are liable. ®* * * So, in the present cases. if



32 119 FEDERAL REPORTER.

the plaintiffs seek to recover for a partial loss, either upon the ground that
it was occasioned by stranding, or that it amounted to five per cent., they
must prove the fact necessary to charge the underwriters. The affirmative
of the proposition rests with the plaintiffs; the means of proof, to say the
least, are as much within their knowledge and reach as within those of the
defendants; and the difficulty of proving the amount of loss from any one
cause is no greater than that of furnishing evidence which would enable the
assessor to distinguish between injury to the vessel by perils of the sea and
defective condition attributable to wear and tear and other ordinary causes,
which, when these cases were last before the court, the plaintiffs were held
bound to produce. The plaintiffs have failed to sustain the burden, thus
resting upon them, of proving the amount of the partial loss by each peril.”

In Cory v. Insurance Co., supra, the court said:

“The policy further provides that the insurers shall not be liable for any
partial loss, unless it amounts to five per cent., exclusive of charges and ex-
penses incurred in ascertaining and proving the same; and it is well settled
that the burden of proving a loss from a cause and to an amount for which
the insurers are liable is upon the assured.”

In Marcardier v. Insurance Co., supra, the court said:

“In the present case the facts alleged by the plaintiff do not show a de-
preciation of a moiety in value excluding the memorandum articles. There
is no evidence of the quantum of depreciation of any part of the cargo.
The forced sales at Antigua could not, under the circumstances, constitute a
medium by which to ascertain it. Admitting, therefore, the rule to be cor-
rect that the party had a right to abandon where the depreciation exceeds
a moiety of the value, the plaintiff has not brought himself within that rule
as applied to a cargo of a mixed character like the present. The court below
were right, therefore, in deciding that there was no total loss proved by the
perils of the sea.”

We are of opinion that these authorities sustain the proposition
that the evidence in this case, which consists of mere proof that the
cost of repair would exceed the value of the ship when repaired, does
not, under the provisions of the policy, prove either an actual total
loss or a constructive total loss, and does not prove, a partial loss.

There is no rule or presumption of law which makes the seaworthi-
ness of the vessel at the commencement of the voyage prima facie
evidence that the subsequent repairs made during the voyage arose
solely from some extraordinary peril. The underwriters are never
liable for losses occasioned by the mere wear and tear of the ship dur-
ing a voyage. Mr. Justice Story, in Donnell v. Insurance Co., 2
Sumn. 366, Fed. Cas. No. 3,087, upon this question among other
things said:

“In every case In which the assured seeks to recover for such repairs
against the underwriters he must show, not only that they were proper and
necessary, but that they became so from the extraordinary perils of the
voyage, within the policy. The loss is like every other loss within the policy.

The onus probandi is on the assured to establish it by competent and satis-
factory proofs, before he is entitled to recover it.”

In 2 Phil. Ins. § 2141, the author said:

“The seaworthiness of the ship at the beginning of the voyage 18 not a
ground of presumption that all the repairs that became necessary within
the period of the risk, or a passage, were rendered necessary by extraordinary
perils; the burden of proof is still on the assured otherwise to prove the
© damage to have been the effect of the extraordinary operation of the perils
insured against.”
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The policy in the present case provides “that the insured shall not
have the right to abandon the vessel, unless the amount which this
company would be liable to pay under an adjustment, as a partial
loss, * * * shall exceed half the amount hereby insured.”

The contention of the plaintiffs is that (less certain stipulated de-
ductions) a total damage to the vessel exceeding $7,500 in the one
case and $2,500 in the other would render the insurance company
liable to pay an excess of “one-half the amount hereby insured.” In
their brief counsel say: “We do not have to prove any greater loss
than $7,500 net as against the Western Assurance Company, and
$2,500 net as against the Thames & Mersey Company. Proof of
these amounts gives us the same right to abandon as proof of loss
amounting to $75,000.”

The contention of the defendant upon this point is that, in order to
determine what the company “would be liable to pay under an ad-
justment as for a partial loss,” the total damage to the vessel (less
the deductions) must be ascertained, and compared with the valua-
tion as stated in the policy; that the company would be liable to pay
such proportion of “the amount insured” as the total damage thus as-
certained bears to that valuation, because, in order to create the lia-
bility to pay one-half of the amount insured, the total damage must
equal one-half of the insured value.

The text-books say:

“It is an elementary principle of insurance law, which pervades the whole
system, cannot be enforced too early, nor borne in mind too attentively, that
the underwriter pays no loss except with reference to the sum on which he
is pald premiums; the whole sum, if the loss be total; same aliquot part of
the sum, if the loss be partial.” 1 Arnold (2d Ed.) *7, *8.

“An insurer must pay the same proportion of the whole loss that the sum
insured is of the whole amount of the insurable interest.” 2 Phil. Ins. § 1435.

In Murray v. Insurance Co. (Sup.) 25 N. Y. Supp. 414, 416, the
court held that in determining the proportion which the cost of re-
pairing a vessel must bear to its value, so as to justify its abandon-
ment to the insurers as a constructive total loss, its value as stated
in the policy controls.

But it is unnecessary to decide in the present case whether the
amount of the insurance of $15,000 in the one case, or $5,000 in the
other, or $75,000, the value of the ship mentioned in the policy, con-
stitute the basis of the computation, because no evidence appears
in the record to give any basis whatever for the determination of
the percentage of damage. The only evidence in this regard is con-
fined solely to the proposition, heretofore stated, that the vessel when
repaired would not be worth the cost of repairs, which is, as we have
heretofore attempted to show, wholly insufficient. There must be
some testimony upon which a jury could act in fixing the amount of
damages. There being none, the court did not err in directing the
jury to find a verdict for defendants.

It is next claimed by the plaintiffs that the defendant accepted the
abandonment. The record shows that between November 23, 1898,
and December 1, 1898, plaintiffs furnished defendant with notice of
abandonment and proof of interest and loss, to which notice of aban-

119F.—3
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donment defendant on or about December 1, 1898, responded in
writing, declining to accept abandonment. It was admitted upon
the trial that one Capt. Turner, early in December, came to Hilo,
as the representative of the Western Assurance Company, to repre-
sent the interest of the insurers “under the sue and labor clauses,
to do the best he could for all concerned.” Capt. Milnor, of the
steamship company, testified, in answer to questions, as follows:

“Q. I understood you to say after Mr. Turner arrived you co-operated with
him in all matters pertaining to the interests of the vessel and all parties
interested with her? A, I did, sir. Q. Did you so continue until you left
the ship? A, Yes, sir. ®* * * Q. I believe you said you executed the
bottomry bond at Hilo? A. Yes, sir. Q. At whose request did you execute
that? * * * A, I executed it at the request of Capt. Turner. * * =
Q. What did he say about the ship, if anything? A. Well, he thought
that the ship was in pretty bad condition, but that she could be repaired
in Honolulu. Q. What was said by you in answer? A. * * * T stated I
doubted if she could be repaired at Honolulu, and he told me that he had
consulted with Mr. Lisle, I think it was, who owned marine railway there,
and that Mr. Lisle had stated to him that the vessel could be hauled out
on those ways and repaired. I stated that I did not think the ways were
heavy enough, and he thought that the ship ought to go to Honolulu. Q.
And what did he do in connection with taking her, if anything, to Honolulu?
* * = Did he say anything to you at that time or give you any directions
or instructions? A, He said this ship ought to go to Honolulu. At the time
he served the paper he did not give me any instructions. Q. Did he give you
any instructions after that? A. Well, there was a conference in the office
of the consular agent at Hilo, and there was present at that conference Mr.
Boyd, the vice consular agent from Honolulu, and Mr. Ferno, the consular
agent, Mr. Jacobson, Capt. Turner, and myself. * * =* §Sheriff Andrews
bustled into the room with a number of lien claims, and was in the act of
serving papers on me in some libel suits which were about to be brought.
I fell back on my rights as an American citizen, standing then on American
territory, and the sheriff had invaded that territory; but Capt. Turner said:
‘Mr. Sheriff, if you will suspend the service of those papers for a day I will
personally see that these matters are settled.” The sheriff, after some con-
sultation, retired. Capt. Turner made a statement, if I remember correctly,
of the situation to the vice- consul, claiming that he thought the ship
abundantly able to go to Honolulu, and it would be for the best interests of
all concerned that she should go there. I refused to assume the responsibility
of going or attempting to take the ship to Honolulu, fearing that she would
go down on the voyage, and that the responsibility would be upon my shoul-
ders. After considerable argument it was— Capt. Turner stated that the
status of the ship should be —as respects the insurance-—the same at
Honolulu as it then was at Hilo. He further stated his firm belief that she
was able to make the voyage, and insisted upon going. Consul Boyd then
insisted on my taking it upon Capt. Turner’'s assuming the responsibility,
which he did. Q. Who financed the boat out, if you know? A, Capt. Turner
saw a Mr, Mason, a merchant at Hilo. I don’t know how that transpired.
1 was not present at the conference between them; but about two thousand
dollars was required to finance the ship out of Hilo, and Mr. Mason put up
the sum of money and took the bottomry bond. Q. At whose request? A.
Capt. Turner made the negotiations with him; I did not. Q. Were there any
temporary repairs made to the machinery? A. Yes, sir. * * * Q. At
whose direction were those repairs made? A. I can’t swear to that positively.
Q. Were they made at your directions? A, Everything about the ship was
made by my direction, in this way. I ordered the men to make such partial
repairs about the machinery of that ship as would enable them to keep her
afloat under all contingencies, It was my duty to save the property, and I
was acting along that line.”
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It will be seen from the testimony that Capt. Turner and Capt.
Milnor worked together for the benefit of all concerned. There
are no facts in the case which show that Capt. Turner performed
any act beyond the powers conferred upon him by the “sue and labor”
clause. When the ship arrived at Honolulu she was libeled by the
seamen for their wages, for which the ship was liable. This deprived
the defendants of the power to possess themselves of the property,
and made an acceptance of the abandonment impossible.

Washburn & Moen Mfg. Co. v. Reliance Marine Ins. Co., 179 U.
S. 1, 18, 21 Sup. Ct. 1, 45 L. Ed. 49, was the case of an insurance
on the cargo of a vessel which put into port at Key West, from which
point the goods were forwarded to their destination, where they were
tendered to the plaintiff, who refused to accept them, having aban-
doned them to the insurance company for a total loss. There were
no facilities for handling and no market for the goods at Key West,
but there were at the port of destination to which they were brought
by the insurers. The goods were sold in an action for freight, de-
murrage, and expenses on the part of the vessel that had brought
them forward from the port of distress. There was some controversy
in the testimony as to who forwarded the goods,—whether it was by
the direction of Capt. Hall, who was acting for the insurers, or by
the defendant. The record shows that the agent for the board of
underwriters testified that he instructed the agent at Key West to
see that a vessel was secured and the cargo properly shipped to
Velasco according to the original bill of lading; that Hall author-
ized the Cactus to be chartered, and that he always insisted that
Hall should forward the cargo, while Hall stated that he had re-
ceived a request from defendant’s agent to so forward it. The su-
preme court in the case, among other things, said:

“The circuit court correctly ruled that under the terms of the policy plaintiff
could not recover for a constructive total loss of the goods insured, and, in-
asmuch as a large part of the goods reached Velasco in specie, a substantial
part of them being wholly uninjured, was right in declining to permit the
jury to pass on the question of actual total loss. There is nothing taking
the case out of the general rule. The forced sale certainly does not affect
it. * * * If there had been a constructive total loss and a sufficient aban-
donment prior to the sale, defendant was then liable, As there was not, and
no right to abandon or acceptance of abandonment, the goods were at plain-
tiff’s risk, and defendant was not responsible for any loss plaintiff sustained
by the sale. But although, as we have seen, plaintiff had no right to
abandon, and although defendant specifically refused to accept an abandon-
ment, it is contended that defendant transshipped the wire, and that such
transshipment amounted to an acceptance of abandonment. The eircuit court
of appeals was of opinion that the forwarding from Key West to Velasco
was done under the authority and with the approval of the captain of the
Benjamin Hale. As the cargo was in a condition for transshipment, and
there was opportunity to effect it, defendant rightfully insisted that it was
the duty of the master to forward it to the destined port. Yet even if the
underwriters chartered the Cactus, and forwarded the cargo, we agree with
both courts that neither that nor any other act disclosed by the evidence
would have authorized the jury to find that defendant had accepted the at-
tempted cession of the cargo. The sue and labor clause expressly provided
that acts of the insurer in recovering, saving, and preserving the property
insured, in case of disaster, were not to be considered an acceptance of
abandonment. Whether regarded as embodying a common-law principle, or



36 119 FEDERAL REPORTER.

as new In itself, the clause must recelve a liberal application, for the public
interest requires both insured and insurer to labor for the preservation of the
property. And to that end provision is made that this may be done without
prejudice. * * * If, then, it was the insurer that carried the property
to be preserved and carried to Velasco, where it was offered to the con-
signees, such labor and care, rendered in good faith, did not operate as an
acceptance of abandonment, and especially as there was no right to, abandon
and a distinct refusal to accept. Acts of the insurer are sometimes construed
as an acceptance, when the intention to accept is fairly deducible from par-
ticular conduct, in the absence of explicit refusal. Silence may give rise
to ambiguity solvable by acts performed. Here, however, defendant refused
to accept, and there was no ambiguity in its attitude; and what was done,
if done by it, was no more than it bad the right to do without incurring a
liability expressly disavowed. There was nothing to be left to the jury on
this branch of the case.”

Under all the circumstances of this case there was not, in our opin-
ion, anything to submit to the jury on the question of acceptance of
abandonment,

The only point presented by plaintiffs in case No. 749 not covered
by the views already expressed is the fact that the defendant de-
manded and accepted payment of one of the premium notes after the
notice of abandonment and notice of loss, and that a further demand
was subsequently made by the defendant for payment of the remain-
ing premium notes. It is true that the receipt of a premium after a
forfeiture occurs might waive the forfeiture; but in this case the
question as to the right of plaintiffs to recover depended alone upon
proofs of loss, and as no loss, within the terms of the policy, was
proven, they cannot recover. The receipt of the premium did not
relieve the plaintiffs from the necessity of proving such a loss.

The record shows that:

“It was further stipulated to be the fact that the deféendant made full
and proper tender on March 2, 1901, of the full amount of the premium
paid to the said Thames & Mersey Marine Insurance Company, for or on ac-
count of insurance effected by said plaintiffs, or either of them, with said
Thames & Mersey Marine Insurance Company on the steamship City of
Columbia, under policy of insurance now in evidence, and that they made

full and proper tender and offered to return the unpaid premium notes on
account of said premium.”

We are unable to see how the facts stated could in any manner
affect the results reached by the court below.
The judgments in both cases are affirmed, with costs.

BOARD OF COM'RS OF FRANKLIN COUNTY, OHIO, v. GARDINER
SAV. INST.

(Circuit Court of Appeals, Sixth Circuit. - December 2, 1902.)
No. 1,108.

1. MunicipAL BoNDs—CoUNTY BoNDs FOR RoaAD IMPROVEMENT—OHIO STATUTE.
Act Ohlo March 26, 1890, as amended by Act Ohio March 7, 1892

(89 Ohio Laws, p. 66), authorizes county commissioners in counties in
which there are situated cities of the first grade of the second class

to improve roads or streets in certain cases, on petition, when they deem
the same a judicious improvement, and to assess the cost thereof on abut-
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ting property. It further authorizes them, “to provide for the payment
of the costs and expenses of sald improvement to be assessed upon the
abutting property,” to issue bonds and negotiate the same at not less .
than par, “as other bonds of said county are negotiated.” It requires
them to levy the assessments which shall be payable in installments to
meet the bonds, and shall be a lien on the property, and to appropriate
the same, when collected, solely to the payment of such bonds, and au-
thorizes them, in case any bond or interest shall become due, and no
money is in hand to pay the same, to make a temporary loan for the
purpose, in which case the lien of the assessments shall continue for the
benefit of the county. Held, that in the absence of any provision, either
in the act, or in bonds issued thereunder, that such bonds should be
payable only from the assessments when collected, they constituted obli-
gations of the county, and that on default in their payment a holder was
entitled to a judgment at law thereon against the county, without regard
to the question of the means by which such judgment could be enforced.

9, FEDERAL CourRTs—FonLowiNGg STATE Drcisions—LAwW oF CONTRACT.

In a suit in a federal court on municipal bonds, the question of the
validity of the legislative act under whicb they were issued is to be de-
termined by the law of the state as judicially declared by its highest
court at the time the bonds were issued; and where, under such law,
the act was valid, the rights of a holder of the bonds cannot be affected
by the fact that before the date of his purchase the court had overruled
its prior decisions and declared it invalid.

8. MUNICIPAL BoNDS—VALIDITY—PARTIAL INVALIDITY OF STATUTE.

The unconstitutionality of a method provided by law for making spe-
cial assessments to pay bonds issued by a county to pay for road improve-
ments, if conceded, does not affect the validity of the bonds as obliga-
tions of the county, or the right of a holder to recover judgment thereon.

In Error to the Circuit Court of the United States for the Southern
District of Ohio.

This action was brought to recover on certain bonds. The petition was
drawn in the usual form of the Ohio Code, upon unconditional promises to
pay, and contains a number of causes of action upon the bonds and coupons.
It is alleged, among other things, that the bonds were issues on the 1st
of January, 1894, by the board of commissioners of Franklin county, Ohlo,
and duly executed and sold by the defendant. The bonds were in the follow-

ing form:
“State of Ohio.
“No.

“Franklin County.
“North Fourth Street Improvement and Extenslon Bond.

“Know all men by these presents, that the county of Franklin, state of
Ohio, is indebted to the bearer In the sum of one thousand dollars, lawful
money of the United States of America, which sum of one thousand dollars
the said county of Franklin promises to pay to the said bearer, at the
office of the treasurer of said county, on the first day of January, A. D.
, but redeemable and payable at any time on or before, at the option
of said county, with interest at the rate of six per cent. per annum, payable
semiannually on the first days of January and July of each year, upon the
presentation and delivery of the proper coupon hereto annexed, signed by
the commissioner of Franklin county, and countersigned by the county auditor
at the said county treasurer’s office, Columbus, Ohio. This bond is issued
under and by virtue of section seven of an act of the general assembly of
the state of Ohlo, passed March 26th, A. D. 1830, entitled ‘An act to authorize
county commissioners in counties' in which there are situated cities of the

2. State laws as rules of decision in federal courts, see notes to Griffin
v. Wheel Co., 9 C. C. A. 548; Wilson v. Perrin, 11 C, C. A. 71; Hill v. Hite,
29 C. C. A. 553.
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first grade of the second class, to improve roads extending from such cities
and other roads and streets in certaln cases; also by virtue of a resolution
heretofore passed by the board of county commissioners of Franklin county,
Ohio, on the 6th day of August, A. D. 1802; and it is to be paid for by an as-
sessment upon the property abutting on North Fourth street (in Clinton town-
ship), from Chittenden avenue to the north line of Indianola Summit sddi-
tion, for the purpose of improving and extending the same. In testimony
whereof, we, the undersigned officers of Franklin county, Ohlo, being duly
authorized to execute this obligation on its behalf, have hereunto set our
signatures, and caused the seal of said county to be hereunto affixed, this
first day of January, A, D, 1894, T. D. Cassidy,

“S. B. Biggert,

“J. B, McDonald,

“Commissioners of Franklin County, Ohio.
“Henry J. Caren, County Auditor.”

The prayer of the petition is for a judgment at law upon the bonds for the
aggregate sum of $5,630, with interest and costs. A demurrer was filed to
the petition upon the following grounds:

“(1) The act of the general assembly passed March 26, 1890, as amended
March 7, 1892, under and by virtue of which the bonds and coupons described
in the petition were issued, contravenes article 2, § 26, of the constitution of
Ohio, and therefore said bonds and coupons thereto attached are invalid.

“(2) Said act of the general assembly passed March 26, 1890, as amended
March 7, 1892, under and by virtue of which the bonds and coupons de-
scribed in the petition were issued, contravenes the fourteenth amendment of
the constitution of the United States, and therefore said bonds and the
coupons thereto attached are invalid.

“(3) On all of said bonds sued upon the petition, and to each of which the
coupons set out in sald petition were attached, there is contained the follow-
ing condition and recital: ‘This bond is issued under and by virtue of section
seven of an act of the general assembly of the state of Ohio passed March
26, A. D. 1890, entitled “An act to authorize county commissioners in counties
in which there are situated cities of the first grade of the second class, to
improve roads extending from such cities and other roads and streets in cer-
tain cases;” also by virtue of a resolution heretofore passed by the board of
county commissioners of Franklin county, Ohio, on the 6th day of August,
A. D, 1892; and is to be paid for by an assessment upon the property abutting
on North Fourth street (in Clinton township), from Chittenden avenue to the
north line of Indianocla Summit addition, for the purpose of improving and
extending same.’”

Upon hearing, this demurrer was overruled. Afterwards the board of
commissioners filed an answer in which they admitted that the bonds were
issued under the authority of a certain act of the general assembly of Ohio,
entitled “An act to authorize the county commissioners in counties in which
there are situated cities of the first grade of the second class to improve
roads extending from said citles and other roads and streets in certain
cases” (87 Ohio Laws, p. 113); that the copies of ‘the bonds as set out were
true copies thereof; and that the bonds and coupons became due, and the
plaintiff was the owner thereof, at the time the petition was filed. By way
of special defenses, the commissioners set up further:

“Second Defense. That the total cost of the North Fourth street improve-
ment, from Chittenden avenue to the north line of Indianola Summit addition,
in Clinton township, to pay for which the bonds and interest coupons set out
in the petition were sold, including the interest on the bonds to the next inter-
est day when the assessments could be collected to pay for the same, amount-
ed to $92,050.85, and that on the 3d day of December, 1895, the board of
commissioners of Franklin county, Ohio, levied an assessment of eight dol-
lars eighty-seven cents and eight and twelve-hundredths mills per front foot
on all the property fronting and abutting on said improvement, and amounting
in all to eighty-three thousand two hundred and seventy-six dollars and
seventy cents ($83,276.70). That said assessment so levied was duly placed
upon the tax duplicate of Franklin county, Ohio, against the property abutting
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and fronting on said improvement on North Fourth street from Chittenden
avenue to the north line of Indianola Summit addition in Clinton town-
ghip. That the county treasurer of Franklin county, Ohio, has proceeded to
and has collected said assessments as they became due, except the assessments
levied agalnst the property of the following named owners: Sallie H, Sur-
guy, Saral E. and D. R. Summy, the Summit Land Company, Wm. C.
Frech, W. B. Smith, Pheebe Thompson, Wm. E. Peters, Henry Boska, A.
O. Hartman, Estella M. Berry, Rebecca Eliis, Asa B. Dennison, Jobhn W.
Thompson, E. W. Dow, Mulby Bros., Cath. C. Cottingham, Eliza Wildermuth,
W. Guy Jones, Ira H. Miller, Hanna Goodman, Lynas B. Kauffman, Oscar
E. Miles, Harry N. Hills, Fred N. Abbott, Gilbert G. Raynor, Oliva A. Spear,
David E. Shrider, Henry Morton, Isaac E. Chaplear et al, Albert K. Neer,
Mary A. Meyers, The. A. Simons, Geo. W. Clark, Kate Spellman, and A. B.
Dennison,—which said property owners have filed their petition in the court
of common pleas of Franklin county, Ohio, and upon said petitions temporary
restraining orders have been issued against the treasurer of Franklin county.
Ohlo, restraining him temporarily from collecting said assessments levied
against said property or any of them; and said restraining orders are still
in full force and effect, and have not been dissolved, and for that reason
the assessments so levied upon the property of the persons hereinbefore men-
tioned have not been collected, and the same remain unpaid. 7That all moneys
received from the assessments so levied upon the property abutting on North
Tourth Street, in Clinton township, from Chittenden avenue to the north
line of Indianola Summit addition, to pay for the improvement thereof, have
been appropriated by the proper ofticers of Franklin county, Ohio, solely to
the payment of the interest and redemption of said bonds so issued for said
improvement. And said fund is now entirely exhausted, and there remains
in the hands of the treasurer of said Franklin county, Ohio, no mouney which
has been collected. from said assessments upon the property abutting upon
North Fourth street from Chittenden avenue to the north line of Indianola
Summit addition, in Clinton township. In addition to the moneys so collected
from said assessments, the sum of $7,100 has been applied to the payment of
the bonds and interest coupons which were issued to pay for the cost of
said North Fourth street improvement from Chittenden avenue to the north
line of Indianola Summit addition in Clinton township. By reason of the re-
straining order so Issued as aforesaid, the treasurer of Franklin county,
Ohio, has been unable to collect said assessments as they became due. Said
treasurer of Franklin county, Ohio, the auditor of Franklin county, Ohio,
and the board of county commissioners of Franklin county, Ohio, have done
each and every act which has been authorized by the statutes by the state
of Ohio to levy and collect assessments provided for by the act of the general
assembly which authorized the issuing of the bonds and interest coupons sued
upon in the petition, and have failed to collect said assessments only by
reason of the temporary restraining order restraining the treasurer of Franklin
county, Ohio, from collecting the assessments hereinbefore set out. The board
of county commissioners of Franklin county, Ohio, refused to pay the bonds
and interest coupons set out in the petition for the reason that the constitu-
tion of the state of Ohio (article 10, § 5) provided, ‘No money shall be
drawn from any county or township treasury except by sauthority of law.’
And the only authority which the defendant has for paying the bonds and
interest coupons set out in the petition is the act of general assembly of the
state of Ohlo passed March 16, 1890, which authorized said board to pay
gaid bonds and interest only from such assessments as shall be collected from
the property abutting upon the improvement to pay for which said bonds are
jssued. No tax has been levied by the defendant, the board of county
commissioners of Franklin county, Ohio, to pay the bonds and interest coupons
get out in the petition, except said assessment hereinbefore set out, to wit,
the assessments upon the property abutting upon North Fourth street, in Clin-
ton township, from Chittenden avenue to the north line of Indianola Summit
addition, as provided by sections 8 and 9 of said act of the general assembly
of the state of Ohlo, passed March 26, 1890, for the reason that the constitu-
tion of Ohio (article 12, § 5) provides that no tax shall be levied except in pur-
suance of law, and every law imposing a tax shall state distinctly the object
of the same, to which only it shall be applied.”
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And for further defense:

“Third Defense. For a further and third defense to each and all of the
alleged causes of actlon set out in the petition herein, the defendant avers
that the said act of the general assembly of the state of Ohlo passed March
26, 1890, as amended March 7, 1892, is and was in contravention of article 2,
§ 26, of the constitution of the state of Ohio, and is therefore null and
vold. That previous to the 28th day of April, 1896, legislative acts similar
to the said act of March 26, 1890, were upheld and declared valid by the
various courts of the state of Ohio. That on said 28th day of April, 1896,
the supreme court of Ohio, the same being the highest judicial tribunal
therein, in the case of Hixson v. Burson, 54 Ohio St. 470, 43 N. E. 1000,
decided and adjudged that an act of the legislature of Ohio providing for the
repairs and limprovements of certain public highways, and which said act
was similar to the sald act of March 26, 1890, in that its subject-matter was
general, while its application and effect were local, was in conflict with sec-
tion 26, art. 2, of the constitution of Ohio, and was therefore void. That
ever since the date of the decision of the said case of Hixson v. Burson
by said supreme court of Ohlo, to wit, since April 28, 1896, said court has
declared each enactment of the legislature of Ohio authorizing the repair or
improvement of the public highway, and which by its operation could only
affect one county in the state, to be unconstitutional and void, for the reason
that all such legislation was in violation of section 26 of article 2 of the
coustitution of Ohio. That at the time the said act of March 26, 1890, and
the said amendment thereto, was passed, the only county in the state of Ohio
‘which contained a city of the first grade of the second class was said Franklin
county. All of the facts stated in this defense were well known to the plain-
tiff at the time it purchased the bonds and coupons, and each thereof, set out
in the petition. The defendant denies that the plaintiff purchased the bonds
and coupons set out in the petition, or any or either thereof, on the
day of , 1894, but alleges that neither thereof was purchased by the
plainti{ff, nor did it become the owner or holder thereof, until long after the
said case of Hixson v. Burson was decided by the supreme court of Ohio, to
wit, after the 28th day of April, 1896. The exact date when said purchase
was made the defendant is not now able to state, for want of definite knowl-
edge. Wherefore the defendant avers that the said supreme court of Ohio
had, previous to the time when the plaintiff purchased and became the owner
of any of the bonds or coupons set out in the petition, held, decided, and
adjudged that all legislation in Ohio similar to the said act of March 26, 1890,
was unconstitutional and void.” :

To this answer & demurrer was filed by the plaintiff, which was sustained
by the court. No further pleadings being filed, a Judgment was rendered for
the plaintiff upon the bonds and coupons. A copy of the act under which the
bonds were issued is here given, as follows:

“An act to authorize county commissioners in counties in which there are
situated citles of the first grade of the second class to fmprove roads ex-
tending from such cities and other roads and streets in certain cases.
“Section 1. Be it enacted by the general assembly of the state of Ohio,

that in counties In which there are citles of the first grade of the second
class, county commissioners shall have authority to cause any of the streets
or avenues, or parts thereof of said cities which may have been paved with
granite or other stone block, asphalt or other permanent material to the limit
of said -city, to be extended beyond the limits of said cities and improved by
paving as aforesaid, or to cause any other road or street within said counties
to be so improved upon the following conditions, to wit:

“Sec. 2. The property owners of lands fronting upon such road, street or
streets being desirous of having said road, street or streets extended and so
improved beyond the limits of said cities, or any other road, street or streets
within such countles so improved. shall petition said commissioners to have
sald street or streets extended, widened and so improved, as called for in said
petition; said’ petition shall state therein with what material said street
shall be paved, provided with sidewalks, gutters and other passages for
carrying off the water, and stating therein to what point on said road or
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street said improvement is to be extended, or between what points on such
other road or street such improvement is to be made. No petition for the
improvement of any road or street under the provisions of this act shall
be favorably considered by said commissioners unless it is signed by the
property owners representing a majority of the feet frontage of the lands
abutting upon said road or street, between the city limits mentioned therein,
and the point designated in sald petition where said improvement shall stop,
or the points upon such other road or street where said improvements shall
begin and end, and the distance between such points shall be mentioned by
the number of feet upon the line of said road or street.

“Sec. 3. Whenever the commissioners of such county shall receive such
petition, they shall appoint a time and place for the hearing of gaid applica-
tion, not less than four weeks thereafter, publish a notice of such hearing
in some newspaper of general circulation in the vicinity of- the proposed im-
provement, for not less than two consecutive weeks, one each week, and
cause service of said notice to be given to all owners of property fronting
upon the proposed improvement, their agents or attorneys, at least two weeks
before said hearing.

“gec. 4. All owners of lots or lands bounding or abutting upon the proposed
improvement claiming damages therefor, shall file a claim in writing with said
county commissioners, setting forth the amount of damages claimed, together
with a description of the property owned for which the claim is made, within
one week after the expiration of the time required for [the] publication of
said notice, and all such as shall fail or neglect to file their claim for
damages aforesaid, within the time aforesaid, shall be deemed to have waived
the same and be forever barred from filing any claim or recovering any dam-
ages therefor.

“Sec. 5. Upon the day appointed for said hearing, if no claim for damages
or for appropriations have been filed, or if whatever claims have been filed
are allowed by the commissioners as hereinafter authorized, the hearing may
proceed, and if, upon such hearing, the county commissioners shall be satis-
fie@ that the owners of a clear majority of the feet front of land abutting
upon said proposed improved roadway favor said improvement, and that
the proposed improvements are judicious, it shall be their duty to declare
gaid improvement autborized and established, and to declare the width of
said road legalizéd and established, as of the dimensions and manner
as prayed for in said petition, and to make a permanent record of their said
action. When said action is taken by the county commissioners they shall
immediately notify the county surveyor of their action; said commissioners
shall have the authority to allow claims as presented or as may have been
acted upon. They shall also have authority to sit as arbitrators, and hear all
claims arising out of such proposed improvements. They may subpeena wit-
nesses and hear testimony, and upon final hearing shall find and determine the
amount, if any, fairly due the claimant, or that claimant is entitled to no
damages, and their finding shall be conclusive.

“Sec. 6. It shall be the duty of the county surveyor, upon receiving such
notice from the county commissioners, that such a road has been widened, or
other improvements authorized, to survey such road, erect stakes or monu-
ments in front of each piece of property, marking the outside lines of such
road so widened or extended, and do whatever other work [may be] neces-
sary for sald improvement, as ordered by said commissioners. It shall be the
duty of said commissioners to assess all claims allowed by them for the
establishment and widening of said street or streets upon the property front-
ing on such road so improved by the foot front. All other expenses for said
improvement, except building bridges and culyverts, which shall be paid out of
the county bridge fund, shall be paid for and assessed upon the property
abutting upon said street, not, however, to a greater depth than two hundred
and fifty feet, in accordance with the various provisions of law now en-
acted or hereinafter enacted applicable thereto, and not inconsistent with this
act.

“Qee. 7. In order to provide for the payment of the costs and expenses
of said improvement to be assessed upon the abutting property, the commis-
sioners may, from time to time, as such improvement progresses, issue the
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bonds for such road improvement, in such sums as will be required, in all
to an amount not exceeding the contract price of the work and the other ex-
penses attending the same, and interest as hereinafter provided for. Said
bond shall be issued as other bonds for road Improvement are issued, but
they shall bear the name of the street for whose improvement they are
issued, and shall state therein that they are to be pald by an assessment upon
the property abutting on the said improvement; said bonds shall extend over
a2 period of at least eight years, and for as much longer time as may be
provided in the order of sald commissioners directing said improvement;
they shall bear interest at a rate not exceeding six per cent. per annum, pay-
able seml-annually, on the first day of July and January, principal and Interest
payable at the office of the county treasurer.

“Sec. 8. The said bonds shall be negotiated at not less than par, as
other bonds of said county are negotiated, and the proceeds shall be applied
solely to pay for said improvement, and the proceeds thereof shall only be
paid upon the certificate of the county surveyor and superintendent herein-
after provided for, that the work has been done according to the contract;
when the whole work is done the amount of the bonds sold to pay for the
same and the interest thereon to the next interest day, when the assessments
can be collected as hereinafter provided to pay the same, shall be taken as
the cost of the said improvement to be paid by the abutting property owners,
and that amount shall be assessed equally by the foot front of property front-
ing or abutting on the said improvement.

“Sec. 9. Such assessment shall be placed upon the tax duplicate and shall be
payable in equal installments to meet said bonds, provided for in the order of
sald commissioners, ordering said improvement, at the county treasurer's
office, with interest at the rate provided for in said bonds, payable semi-
annually, from the date to which such semi-annual interest was computed
on the amount of said bonds or so much as remaing unpaid from time to time,
until all said bonds and interest are fully paid.

“Sec. 10. Such assessment, with interest accruing thereon, shall be a lien on
the property abutting upon the street or roads improved from the time the
contract is entered into for the making of said improvement, and shall remain
2 lien until fully paid, having precedence over all other liens, except taxes,
and shall not be divested by any judicial sale unless the payment of the same
is provided for, from the proceeds of such sale; such lien shall be limited to
the depth of two hundred and fifty feet on the lands abutting on said im-
provement; no mistakes in the description of the property or the names of the
owner or owners shall impair the said lien. -

“Seec. 11. Any owner of property against whom an assessment shall have
been made for such improvement shall have the right to pay the same,
or any part yet remaining unpaid in full, with interest thereon, to the next
semi-annual payment due on said assessment; such payment shall discharge
the lien on the property. If any owner shall subdivide any abutting property
after such lien attaches he may discharge the same upon any part thereof
in like manner. .

“Sec. 12. All moneys received from such assessments shall be appropriated
by the proper authorities of the county solely to the payment of the interest
and the redemption of the bonds issued for said improvement, or any part
thereof. If any bond or interest shall be due and no money is in hand to pay
the same, the commissioners shall be authorized to make a temporary loan to
pay the same; but such lien shall continue in full force on the abutting
property for the full assessments not paid and accruing interest for such tem-
porary loan in behalf of said county.

"NSec. 13. When such order has been made by said commissioners for the
improvement of any street under the provision of this act, they shall desig-
nate two or more owners of property abutting on said improvement who,
with the county surveyor, shall constitute a board which, after the contract
for the improvement has been made by the commissioners, may elect a super-
intendent who shall see that the said contract is performed according to the
true intent, and all orders of the county surveyor in furtherance thereof are
obeyed. When completed the said superintendent and surveyor shall certify
to the same, and shall make a proper plat and assessment for said improve-



BOARD OF COM' RS V. GARDINER SAV. INST. . 43

ment on the abutting property. The property owners of such board shall
serve without compensation, but the superintendent shall be paid such com-
pensation as shall be agreed upon by the board, and such payments shall be
a part of the costs of said improvements thereof,

“See. 14. In any action to enforce or enjoin any assessment, the court
ghall disregard any irregularity or defect, whether in the proceedings of the
said board or commissioners, or any officer of the county, or in the plans or
estimates; and the acceptance of the work by the commissioners upon the
certificate of the superintendent or county surveyor shall be presumptive evi-
dence that the contract bas been complied with, and the assessment exists,
but if it be shown that there are any substantial defects of the improvement,
or any fraud in the contract price of the work or material, the court may
order such deduction therefor, from the cost of said improvement, and such
deduction shall be ratably deducted from the assessment on all the property
abutting on said improvement, and the court may make such order in
regard to the costs, where such substantial defect or fraud is found, as to the
court shall seem proper.

«See. 15. The term owner, in this act, shall be construed to include all
corporations, private, publie, state or municipal.

“gec. 16. On the completion of the improvement of any road or street under
the provisions of this act, the commissioners shall appoint a board of control
for said roadway, to consist of three of t* : property owners of the lands
abutting upon said improvement, who shall erve without compensation, and
have charge of the repairs and condition ¢ said improved road. Said board
shall be appointed to serve two years, or atil their successors are duly ap-
pointed and qualified. Said commissione  hall fill any vacancy that may oc-
cur in sald board by an appointment f uch unexpired term. Said board
shall see that said improved roadway ' ept clean and in good repair, and
all expenses incurred by gaid board ir h work shall be by them returned
to the auditor of the county in a writte port of said board, to wit: On the
first Tuesday of January, of each year, . ather with an itemized statement of
the expenses Incurred by sald board, which sum, if deemed correct and
proper by said auditor, shall be by him assessed per foot front on all property
abutting on sald improvement; such assessment, until paid, shall be a lien,
as other expenses of making said improved road.

“See. 17. In no case shall said commissioners take action for the improve-
ment of any road under the provisions of this act, until after they shall bave
made a personal inspection and examination of the line of said proposed im-
provement, and are satisfied that with such improvement the foot frontage
of the lands abutting thereon will be well worth double the estimated ex-
penses of such improvement, which inspection, examination, and estimate, to-
gether with their present valuation per foot front of said lands, shall be by
said commissioners made a matter of record, and no improvements shall be
by them ordered, unless said record justifies it. The improvement of all streets
under the provisions of this act shall be by said commissioners let to the low-
est and best bidder, after two weeks’ notice by said commissioners of said let-
ting, published in some newspaper of general circulation in the vicinity of
gald proposed improvement. The said commissioners shall establish rules
for letting of such contracts, which rules ghall be printed and posted in the
office of said commissioners.

«Qee, 18, This act shall take effect and be in force from and after its
passage.

“passed March 26, 1890.”

87 Ohlo Laws, pp. 113-118.

The following is a copy of the amendment to the above-recited act, and is

found in 89 Ohio Laws, pp. 66, 67.

“An act to amend sections 1 and 5 of an act entitled ‘An act to authorize
county commissioners in counties in which there are situate cities of the
first grade of the second class to improve roads extending from such cities,
and other roads or streets in certain cases,’ passed March 26, 1890.

«Qection 1. Be it enacted by the general assembly of the state of Ohlo,
that sections one (1) and five (5) of an act entitled ‘An act to authorize county
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commissioners in counties in which there are situated cities of the first grade
of the second class to improve roads extending from such cities, and’ other
roads or streets in certain cases,” passed March 26, 1890, be amended so as to
read as follows:

“‘Section 1. That in counties in- which there are citles of the first grade
of the second class, county commissioners. shall have authority to cause any
of the streets or avenues, or parts thereof of sald cities which may have
been paved with granite or other stone block, asphalt or other permanent
material to the limit of said city, to be extended beyond the limits of said

following conditions, to wit:’ .

“‘Sec. 5. Upon the day appointed for said hearing, if no claims for dam-
ages or for appropriations have been filed, or if whatever claims have been
filed are allowed by the commissioners as hereinafter authorized, the hearing
may proceed, and if, upon such hearing, the county commissioners shall be
satisfied that the owners of a clear majority of the feet front of land abutting
upon said improved roadway favor said improvement, and that the proposed
Improvements are Judicious, it shall be their duty to declare said improvement
authorized and established, and to declare the width of said road legalized
and established, as of the dimensions and manner as prayed for in said peti-
tion, and to make a permanent record of their said action. When sald action
is taken by the county commissioners they shall immediately notify the county
surveyor of their action; said commissioners shall have authority to allow
claims as presented or as may have been acted upon. They shall also have au-
thority to sit as arbitrators, and hear all claims arising out of such proposed
improvements. They may subpeena witnesses and hear testimony, and upon
final hearing shall find and determine the amount, if any fairly due the
claimant, or that claimant is entitled to no damages. From such finding and
determination of said commissioners, any property owner may appeal to the
court of common pleas of sald counties upon his filing with said commis-
sioners his written notice of such appeal within five days after such finding
and determination, and upon his giving bond, to be fixed by said court, within
twenty days after such finding and determination, to pay all costs to be made
upon such appeal, In case he does not recover upon such appeal a greater
amount than such finding and determination of said commissioners award
him, The award of the jury upon such appeal, including the costs thereof
In case such award exceeds that found and determined by sald commissioners,
otherwise said cost shall be paid by the person taking such appeal,. shall by
the clerk of said court be certified to sald commissioners and by them as-
sessed as provided by section six of this act. Provided, no appeal shall hinder
or delay the making of said improvement.’

“Sec. 2. That said sections one (1) and five (5) as passed originaily March 26,
1890, be and the same are hereby repealed.

“Sec. 8. This act shall take effect and be in force from and after its
passage,

“Passed March 7, 1892."

A. T. Seymour, for plaintiff in error.
Wm. B. Sanders and W. H. Harris, for defendant in error.,

Before LURTON, DAY, and SEVERENS, Circuit Judges.

DAY, Circuit Judge, after making the foregoing statement of facts,
delivered the opinion of the court, '

In this case counsel have elaborately argued questions as to the au-
thority of the commissioners of Franklin county to levy a general
tax for the payment of the bonds sued upon; it being insisted on
behalf of the bondholders that, notwithstanding a method of assess-
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ment upon the property abutting upon the road is set forth, which
may provide a means of ultimate payment as between the county and
the property owners, the bonds constitute a general indebtedness of
the county, to be collected by general taxation. On the other hand,
it is contended that as the bonds, on their face, stipulate that they
shall be paid out of the assessments on the property, and, no authority
being conferred in the act authorizing the improvement to incur a
general liability of the county, the only obligation of the county is
to use diligence to collect and to apply the assessments for the
benefit of the bondholders. These contentions can be considered
now only in so far as they bear upon the authority of the county
commissioners to obligate the county, under the powers conferred
in the act under consideration, by the issue of the bonds in suit.
This case is not one asking the issue of a writ of mandamus either
to levy a tax or require assessments as provided in the statute. The
present case is a straight action at law, asking a money judgment on
the bonds, and no more. It stands confessed by the demurrer, and
the answer that the commissioners executed and sold the bonds and
received the proceeds thereof. By way of defense, it is urged that
the commissioners had no authority to issue the bonds of the county
under the terms of this act in such wise as to make any obligation
upon the county beyond the collection of the assessments. The com-
missioners are a quasi corporate body, having the authority to sue
and be sued as such, and to enter into contracts and obligations
within the scope of their duties duly conferred by law. Rev. St.
Ohic, § 845; State v. Commissioners of Hancock Co., 11 Ohio St.
1go. It is this quasi corporate body which by the terms of the act
;5 authorized to construct the improvement. The law is entitled:

“To authorize county commissioners in counties in which there are situated

cities of the first grade of the second class to improve roads extending from
said cities and other roads and streets in certain cases.”

While the making of the roadway is to be upon the petition of the
abutting landowners, the foad is only established when the commis-
sioners deem the same to be a judicious improvement. The com-
missioners are charged with the duty of seeing to it that, with the
proposed improvement, the foot frontage of the abutting lands shall
be worth double the estimated expenses of such improvement. The
commissioners are to let the contract for the work. These provisions
indicate the general purpose to make a county improvement, to be
contracted for by the representatives of the county. The improve-
ment was to be paid for by the sale of bonds to raise money for that
purpose, and we find it provided in section 7:

“In order to provide for the payment of the costs and expenses of said im-
provement to be assessed upon the abutting property, the commissioners may,
from time to time, as such improvement progresses, issue the bonds for such
fmprovement in such sums’ as will be required in all to an amount not ex-

ceeding the contract price of the work and the expenses attending the same
and interest.”

The following section (8) provides that the bonds shall be nego-
tiated at not less than par, as other bonds of said county are nego-
tiated, and the proceeds applied solely to pay for said improvement.
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We find in section 7 authority to issue “the bonds for such improve-
ment.” What bonds are herein referred to? We find no sugges-
tion in the act that they are to be other than the bonds of the county.
We are not now considering the power of assessment or taxation
to pay the bonds, but solely the question of whose obligations are
authorized in the law. To say the bonds must have an obligor is
to state a self-evident truth. The county commissioners are not au-
thorized to issue any other. The spirit and letter of this act indi-
cate the intention to authorize the execution and negotiation of these
bonds “as other bonds of the county are negotiated.” In determin-
ing whether the bonds are county obligations, the provisions of
section 12 of the act are not to be lost sight of. By the terms of
that section, if any bond or interest shall be due, and there is no
money to pay the same, the commissioners are authorized to make
a temporary loan to pay the same. The lien of the assessment for
such temporary loan is to continue for the benefit of the county.
Such provisions are generally held to be for the benefit of the holder
of the obligation of the corporation which is thus empowered to
raise money to meet a legal indebtedness. Supervisors v. U. S., 4 Wall.
435, 18 L. Ed. 419; City of Little Rock v. U. S., 43 C. C. A. 261, 103
Fed. 418; Village of Kent v. U. S., 51 C. C. A. 189, 113 Fed. 232.
While we are not now called upon to pass upon the question as to
whether the commissioners can be compelled to exercise this au-
thority in favor of bondholders, this feature of the law is entitled to
weight, in view of the contention that it was the purpose of the
act to impose no obligation upon the county beyond the collection
and application of the assessments. It is the county that is here au-
thorized to make loans to meet deficiencies in assessments in order
that the bonds may be met at maturity. The tommissioners represent
the county, and no other political or corporate body. They are au-
thorized to issue the bonds of that quasi corporation whose officers
they are. The commissioners exercised this authority, and issued
bonds which upon their face purported to be the obligation of the
county. It is true that the act requires that, although the bonds
shall be issued as other bonds for road improvement are issued, they
shall bear the name of the street for whose improvement they are
issued, and shall state therein that they are to be paid for by assess-
ments upon the property abutting said improvements; but there is
no requirement that they can be only paid for by such assessment, and
no express limitation upon the undertaking of the county in issuing
and selling these securities. The obligation to.pay is unconditional,
and there is no statement in the act or in the bond that the holder
shall await payment until assessments can be collected. It is not
unlikely that the bonds could not have been negotiated, had the act
required, and the bonds stated that payment was to be made only
from assessments. We do not think anything short of such clear
expression of limitation of the right of the bondholder to the assess-
ments on the property, without any general liability on the bonds
by the county, will have the effect to thus restrict the obligation of
the contract. State v. Fayette Co. Board of Com’rs, 37 Ohio St.
526; U. S. v. Ft. Scott, 99 U. S. 152, 25 L. Ed. 348; U. S. v. Clark
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Co., 96 U. S. 211, 24 L. Ed. 628. These obligations upon which the
monéy was received by the county being authorized by the law, and
the county having defaulted in payment, a money judgment must
be rendered upon the bonds unless some good defense is shown.
It is claimed that the act under which the bonds were issued is uncon-
stitutional, as being in contravention of article 26 of the constitution
of Ohio, which provides that all laws of a general nature shall have
a uniform operation throughout the state. Since the decision in
Hixson v. Burson, 54 Ohio St. 470, 43 N. E. 1000, there can be n¢
question as to this law falling within the category of those condemned
as attempts to enact special legislation, when general laws having a
uniform operation throughout the state can only be passed. Hixson
v. Burson expressly overruled the prior decision of the Ohio supreme
court in State v. Board of Franklin Co. Com’rs, 35 Ohio St. 459,
holding legislation of the character of that now under consideration
to be valid. The latter decision was the declared law of the state when
these bonds were issued. As late as Wilkes Co. v. Coler, 180 U. S.
506, 21 Sup. Ct. 458, 45 L. Ed. 642, Mr. Justice Harlan, speaking
for the supreme court, said:

«Jt is a settled doctrine in this court that the question arising in a suit
in a federal court of the power of a municipal corporation to make negotiable
securities is to be determined by the law as judically declared by the highest
court of the state when the securities were issued, and that the rights and
obligations of parties accruing under such a state of law would not be
affected by a different course of judicial decisions subsequently rendered,
any more than by subsequent legislation. Loeb v. Trustees, 179 U. S. 472,
21 Sup. Ct. 174, 45 L. Ed. 280, and authorities there cited.”

Up to the time of the issue of these bonds, acts similar to the one
under consideration had been upheld by the supreme court of Ohio.
The fact that the plaintiffs below purchased the bonds after the de-
cision in Hixson v. Burson cannot affect its title as a bona fide holder
if the bonds were issued under a law held to be valid at the time
of the issue. Gunnison Co. v. E. H. Rollins & Sons, 173 U. S. 255,
19 Sup. Ct. 390, 43 L. Ed. 689. -

It is further contended that the bonds are of no validity, as they
are issued in violation of the guaranties of the constitution of the
United States against taking private property without compensation,
and depriving any person of property without due process of law.
This argument is aimed against the feature of the law which under-
takes to provide for assessments upon the property abutting upon the
improvement. A similar question was before the supreme court in
Loeb v. Trustees, 179 U. S. 488, 21 Sup. Ct. 174, 45 L. Ed. 280. In
that case it was held that, even if the assessment was invalid be-
cause of the constitutional objection raised, the law could stand as
valid, authorizing the making of obligations of binding force upon the
township. Finding in this law authority to issue the bonds for pur-
poses held to be lawful at the time the authority was granted, and
the bonds having ‘been issued accordingly, they became the obliga-
tions of the county, irrespective of the question—not herein involved
—of the validity of any attempted assessments to pay the bonds.
As was said by Mr. Justice Harlan in Loeb v. Trustees, supra:
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“The rellef asked and the only relief that could be granted in the present
action Is a judgment for money. If the township should refuse to satisfy
a judgment rendered against it, and if appropriate proceedings are then in-
stituted to compel it to make an assessment to raise money sufficient to pay
the bonds, the question will then arise whether the mode prescribed by the
third section of the act of 1893 can be legally pursued, and, if not, whether
the laws of the state do not authorize the adoption of some other mode
by which the defendant can be compelled to meet the obligations it assumed
under the authority of the legislature of the state. All that we can now
decide is that, even if the third section of the statute in question be stricken
out as invalid, the petition makes a case entitling the plaintiff to a Judgment
against the township. Whether a judgment, if rendered, could be collected,
without further legislation, depends upon considerations that need not now
be examined,”

What we hold is that the bonds in suit constitute a valid obligation
of the county, upon which a judgment may be rendered in favor of
the holder. Whether the same can be compelled to be paid through
the assessments provided for in the act, or whether there exists leg-
islation under which the commissioners can be required to levy a
general tax for the payment of such judgment, are questions not made
in this record, and upon which we express no opinion,

_—

OREGON KING MIN. CO. v. BROWN et al.
(Oircult Court of Appeals, Ninth Circuit. October 6, 1902.)
' No. 816,

1. MiNiN@ CLAIMS—MARKING LocATION—STATUTORY REQUIREMENT,

Rev. St. § 2324 [U. 8. Comp. St. 1901, .p. 14261, which provides that In
marking a mining claim “the location must be distinctly marked on the
ground so that its boundaries can be readily traced,” does not require
the boundary lines to be indicated by physical marks or monuments, nor
define what kind of marks shall be made, nor on what part of the
ground claimed; but any marking, whether by stakes, mounds, monu-
ments, or written notices, whereby the boundaries can be readily traced,
s sufficient,

8. BAME—RECORD oF LocATION NoOTICE—OREGON STATUTE.

Under St. Or. Oct, 14, 1898, providing for the recording of notices of the
discovery and location of mining claims, it is not essential to the validity
of a location that the record should be a literal copy of the notice posted
on the claim, but it is sufficient if it is a substantial copy.

In Error to the Circuit Court of the United States for the District
of Oregon.

See 110 Fed. 728,

Cotton, Teal & Minor, for plaintiff in error.

Dolph, Mallory, Simon & Gearin and Albert Abraham, for defend-
ants in error.

Before GILBERT and ROSS, Circuit Judges, and HAWLEY,
District Judge.

ROSS, Circuit Judge. The Oregon King Mining Company, the
plaintiff in error, commenced proceedings in the United States land
office at The Dalles, Or., to procure a patent for a certain mining
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claim, called the “Silver King.” At the time of its application the
company was in possession of the claim, and is so still. The defend-
ants in error contested the application, and, in support of their adverse
claim, commenced, pursuant to the provisions of section 2326 of the
Revised Statutes [U. S. Comp. St. 1901, p. 1430], the present action
in the court below to determine the conflicting claims to the ground, in
which action judgment passed for the plaintiffs therein, the defendants.
in error here.

The plaintiff in error claims the ground by virtue of a locatiomn
thereof made on the 24th day of June, 1898, by one G. M. Wilson.
The defendants in error claim it under a location made on the 31st day
of January, 1899, by T. J. Brown and Columbus Friend. Substantially
the same ground is covered by both locations. That made by Wilson.
he called the “Silver King Mining Claim,” and that made by Brown.
and Friend was called by them the “St. Elmo Mining Claim.” The
case shows that Brown, in connection with Friend, first undertook to-
locate the ground in controversy on the Ioth day of March, 189y, but
it is conceded that he did not make any valid location thereof prior to
January 31, 1899, so that, if the location made by Wilson on June 24,
1898, was valid (to whose rights the plaintiff in error succeeded), the
plaintiff in error is entitled to the property; it having entered into the:
possession thereof under Wilson’s location, and having since retained
such possession and worked and developed the claim, expending in
such work and development a large sum of money.

At the time of the making of the location by Wilson there was no
statute of the state of Oregon requiring any record to be made of a
mining location, nor did any statute of that state then add to the re-
quirements of the Revised Statutes of the United States in the matter
of the making of locations of mining claims. But by an act of the
legislature of Oregon approved October 14, 1898, and which took
effect January 1, 1899, it was provided that any person who is either
a citizen of the United States, or has declared his intention to become
such, who discovers a vein or lode of mineral-bearing rock in place
upon unappropriated public land of the United States within the state
of Oregon, may locate a claim upon such vein or lode so discovered
by posting thereon a notice of such discovery and location, which no-
tice shall contain: First, the name of the lode or claim; second, the
name or names of the locator or locators; third, the date of the loca-
tion; fourth, the number of linear feet claimed along the vein or lode
each way from the point of discovery, with the width on each side:
of said vein or lode; fifth, the general course or strike of the vein or-
lode, as near as may be. The boundaries of the claim are by the act
required to be defined so that they may be readily traced, and they are-
required to be marked within three days after the posting of such no-
tice by six substantial posts, projecting not less than three feet above
the surface of the ground, and not less than four inches square or in
diameter, or by substantial mounds of stone, or earth and stone, at
least two feet in height. By section 2 of the act such locator is re-
quired to file for record with the recorder of conveyances, if there be
one,—otherwise with the clerk of the county wherein the claim is
situated,—a copy of the notice so posted by him upon the lode or claim,.

119 1. —4
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within 30 days after the date of such posting, which notice is required
to be immediately recorded by the officer. By section 3 of the act the
locator is required, within go days from the date of posting his notice
of discovery, to sink a discovery shaft upon the claim located, to a
depth of at least 10 feet from the lowest part of the rim of such shaft
at the surface, or deeper, if necessary, to show by such work a lode
or vein of mineral deposit in place, with a provision to the effect that
a cut or crosscut or tunnel which cuts the lode at a depth of 1o feet,
or an open cut at least 6 feet deep, 4 feet wide, and 10 feet in length
along the lode from the point where the same may be in any manner
discovered, shall be deemed equivalent to such discovery shaft, and
with a provision to the effect that such work shall not be deemed a
part of the assessment work required by the Revised Statutes of the
United States.

It appears from the record that the claim in controversy is located
upon a large hill, devoid of timber and of vegetation, except a scanty
growth of grass, on which a vein of mineral-bearing rock crops out
and is clearly visible for a distance of more than 400 feet. It appears
that this ledge was known to persons living in the vicinity thereof prior
to the coming into the country of either Brown or Wilson, but ap-
parently was not much thought of. About the 1st of March, 1897,
Brown went to the vicinity for the purpose of making a visit to Friend.
During the time- of that visit the two made a trip to a sheep ranch,
on their way to which Brown found float from the ledge, and stopped
and began to prospect it. Friend said that it did not amount to any-
thing, but Brown continued to examine the ledge while Friend pro-
ceeded to the sheep camp; and during his absence Brown erected a
monument on the ground, and wrote out a notice of location in behalf
of himself and Friend, which he placed in the monument, and took
some of the samples of the rock to Friend’s house. Shortly after this,
and without doing any work upon the claim, Brown left the country,
and remained away until about the 1st of September, 1897, when he
returned with a man named Allen, whom he sought to interest in the
claim; but after putting in some shots in the ledge and making some
tests of the rock (which they made at the house of a Mr. Furnall,
where they were staying), Allen concluded that it was not rich enough,
and declined to take any interest in the claim. Brown and Allen then
left. In September, 1897, Wilson, who had been out prospecting,
stopped at Furnall’s house; and on that occasion Furnall picked up
a piece of rock from this ledge and said, “Here is a piece of rock I
can either pan or mortar up and wash gold out of it.” Wilson asked
where the rock came from, and Furnall pointed to the hill where the
ground in controversy is located. When Wilson left for his home he
took with him a piece of the rock which Furnall gave him, and during
the succeeding winter had it assayed, with the result that it showed a
high value in gold. About the 1st of June, 1898, Wilson returned to
the neighborhood with John Knight and J. F. Hubbard; first going
to the house of Furnall, and afterwards to that of Friend. From
there, Wilson, Knight, and Hubbard went up the hill in search of the
ledge from which the rock given him by Furnall was taken. They
found it, and also the monument and notice erected and posted by
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Brown in behalf of himself and Friend in the preceding year. Wilson
and Hubbard and Knight thereafter from time to time did work upon
the ledge, consisting of small cuts, and took ore therefrom, which upon
assay showed considerable value in gold and silver, and on the 24th
day of June, 1898, put up at the east end of the Silver King claim a
mound of rock taken from one of the cuts made by them, in which
they placed a notice reading as follows:

“State of Oregon, County of Crook—ss: Know all men by these presents
that I, the undersigned, has this 24th day of June, 1898, claimed, by right of
discovery and location, 1,500 feet of linear and horizontal measurement in
length, and 600 feet in width, a quartz ledge along the vein or lode thereof,
1,500 feet of said claim lying and being in westerly direction from the mound
of stone of the discovery monument, with all dips, spurs, variations, and
angles; said claim being more particularly described as follows: Situated
on Sec. 30, T. 9, R. 17 E., Crook county, Oregon, near the Trout creeks. This
claim shall be known as the ‘Silver King.' Also I claim all water right to
work the same,

“Discoverer:
. “G. M., Wilson.

“Witnesses:

“J. F. Hubbard.
“John Knight.”

There was evidence given on behalf of the defendant (plaintiff in
error) tending to show that Wilson, Hubbard, and Knight then
stepped to the west, intending to measure 1,500 feet, and in the west
end set in the ground a juniper stake, about 4 inches square, so that
it stood up out of the ground about 4 or 414 feet,—the stake being
set about on a line with the ledge; that on the east side of the stake
they marked, “Silver King 1,500 feet easterly,” and on its south side,
“300 feet southerly,” and on its north side, “300 feet northerly.”
Shortly after this the party left the country, and returned about the 1st
of August of the same year, and sunk a shaft on the vein about 6
by 4 feet, and to a depth of g or 94 feet. Wilson and Hubbard then
left, leaving Knight at the claim for the purpose of shipping some ore
therefrom to the smelter at Tacoma, which he did, to the extent of
5 tons, during the month of September, and from which was realized
about $125 per ton. A few days after getting this return, Knight
went back to his home, at Pendleton, Or. In the early part of Feb-
ruary, 1899, he returned to the claim, and found Brown in possession;
Brown having been informed during January, 1899, by Mrs. Furnall,
of the result of the ore shipment by Knight. Brown, contending that
Wilson had no right to make a location of the ground in controversy,
proceeded on the 31st day of January, 1899, to locate the same ground
in behalf of himself and Friend; undertaking to mark and stake the
boundaries thereof, and placing in the monument at the east end,
alongside of Wilson’s monument, a notice in these words and figures:

‘“Location Notice.

“State of Oregon, County of Crook: Know all men by these presents that
we, the undersigned, have this 31st day of January, 1899, do locate this ledge
of mineral-bearing quartz, commencing at this monument of stone, running
1,500 linear feet in a westerly direction to a stake. We also claim 300 linear
feet on each side of center line along this ledge, with claim all dips, spurs,
angles, and variations, being particularly described as follows: Sec. 30, T.
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9, R. 17 B,, Crook county, Oregon, 8 mile east of Trout creck. This claim
shall be known as the ‘St. Elmo Mining Claim,’

“Witnesses: Locators:
‘“Nettie Friend. T. J. Brown.
“Anna Brown. . C. Friend.”

The ground so located by Brown on the 31st day of January, 1899,
was substantially the same ground undertaken to be located by Wil-
son on the 24th day of the previous June; and, according to the testi-
mony of Brown himself, substantially the same ground was undertaken
to be embraced by his lines, for the reason that he claimed to have
been the first discoverer of the vein, and for the reason that he con-
tended that Wilson’s location was invalid.

Trout Creek mining district, in which is situated the ground in con-
troversy, was organized in August, 1898; and on the 15th day of that
month one James Wood was appointed deputy recorder for such dis-
trict, under and in pursuance of the provisions of section 3831 of
Hill's Annotated Laws of Oregon, which reads as follows:

“It shall be the duty of the county clerk of any county, upon the receipt
of notice of a miners’ meeting organizing a miners’ district in said county,
with a description of the boundaries thereof, to record the same in a book
to be kept in his office as other county records, to be called a ‘book of record
of mining claims’; and upon the petition of parties interested, he may ap-
point a deputy for such district, who shall reside in said distriet or its vicinity,
and shall record all mining claims and water rights {n the order in which they
are presented for record, and shall transmit a copy of such record at the
end of each month to the county clerk, who shall record the same in the
above-mentioned book of record, for which he shall receive one dollar for
each and every claim. It shall further be the duty of said county clerk to
furnish a copy of this law to his said deputy, who shall keep the same in
his office, open at «ll reasonable times for the inspection of all persons in-
terested therein.”

This section of the Code was repealed by the Oregon act of Octo-
ber 14, 1898. Nevertheless Wood continted to act as such deputy
recorder of mining claims until June 21, 1899. After the location by
Brown and Friend of the ground in controversy as the St. Elmo claim
on the 31st day of January, 1899, and the posting thereon of the
notice by them last above set out, they gave to Wood a copy thereof
for record. Wood had blank forms of his own, into which his prac-
tice was to incorporate the substance of mining notices filed with him
for record, which he recorded in his record book, and thereafter for-
warded the blank so filled in to the county clerk for record. He pur-
sued that course with the notice filed with him by Brown and Friend;
the notice so recorded in the book of,records of the mining district,
and forwarded by Wood to the county recorder, reading as follows :

“Notice i3 hereby given that the undersigned, being a citizen of the United
States of Amerlea, and over the age of twenty-one years, and having com-
plied with the requirements of chapter six of title thirty-two of the Revised
Statutes of the United States, and the local customs, laws, and regulations,
has located 1,500 feet linear and horizontal measurement in length, and 600
feet in width, on the lode or vein of mineral-bearing quartz, with all dips
and spurs and angles; sald lode being situated in the Trout Creek mining
district, of Crook county, Oregon, and more particularly described as follows:

Beginning at a monument of stone, and running 1,500 feet in a westerly
course to a stake, with 300 feet of ground on each said [side] of said de-
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seribed line, situated % of a mile east of Big Trout creek, in Sec. 30, T. 9,
R. 17 East. This claim shall be known as ‘The St. Elmo.! Located this 31st
day of January, 1899. T. J. Brown and O. Friend, Locators.
‘“Witnesses:
“Nettie Friend.
“Anna Brown.”

Brown remained in possession of the claim from the time of the
location made January 31, 1899, until the 1st of April following, dur-
ing which time he did some work upon it. Friend conveyed his inter-
est therein to Brown on the 21st day of February of the same year,
and thereafter Brown conveyed a half of his interest in the claim to the
defendant in error Maddox. On the trial there was testimony tend-
ing to show that at the time of Brown’s location, on the 31st day of
January, 1899, the west end center stake claimed to have been placed
by Wilson did not in fact exist. About the 1st of April, Brown left
the claim, which was soon taken possession of by Wilson under his
location of June 24, 1898, and has ever since been held by him and
those claiming under him.

The fundamental questions contested at the trial in the court below,
and presented by the record here, are: First, whether the Wilson
location, made June 24, 1898, was properly marked upon the ground;
and, second, if it was not, whether a copy of Brown’s location of Jan-
uary 31, 1899, was recorded as required by the act of the state of
Oregon of October 14, 1898. Other questions, of a minor character,
also arose during the trial in the court below, which it will be unneces-
sary to consider, in the view we take of the case.

The case was tried with a jury. In the answer of the defendant to
the plaintiff’'s complaint, it was, among other things, alleged: That
Wilson, having on the 24th day of June, 1808, discovered therein a
vein of rock in place, carrying precious metals, located a claim called
the “Silver King Mining Claim,” embracing the vein; so marking it
that its boundaries could be readily traced; the same being “by the
erection of a monument of stone at least two feet in diameter at its
base, and four feet in height, which said monument was so erected and
located at the east end center of said Silver King mining claim, and at
the east end of said ledge, lead, lode, or vein of rock in place, and by
making a cut into said ledge, lead, lode, or vein, and along the same,
which said cut was 5 feet wide, 8 feet long, and 6 feet deep at the upper
end thereof; and said Wilson then and there placed in a conspicuous
place in said monument, at the east end center of said claim, a notice
in words and figures” as hereinbefore set out. “That, at the point
where said monument was so erected, said ledge, lead, lode, or vein
of rock in place crops out, and forms a ridge upon the surface of the
ground, and is plainly visible, and can be readily traced and followed in
a straight line from said point for a distance of over 400 feet therefrom,
in a westerly direction; said ground being barren and devoid of tim-
ber or vegetation, excepting only a scanty growth of grass. That the
said G. M. Wilson at said time further distinctly marked said claim
and the location thereof upon the ground, by placing a square stake at
the west end center of said claim, and in a line with said ledge, lead,
lode, or vein of rock in place, and an extension thereof, which said
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square stake was firmly set in the ground, and projected at least 3
feet above the ground, and was at least 4 inches in diameter, and was
so set in the ground that one of the sides thereof faced towards the
said monument of stone at the east end center of said claim, and said
face of said stake was plainly marked ‘Silver King,’ ‘1,500 feet easterly,’
and the north face of said stake was plainly marked ‘300 feet northerly,’
and the south face of said stake was plainly marked ‘300 feet southerly.’
That said G. M. Wilson set said stake in a line with the croppings of
said ledge, lead, lode, or vein of rock in place, and upon the extension
thereof, and intended to set the same 1,500 feet westerly along said
ledge, lead, lode, or vein, and an extensoin thereof from said monu-
ment of stone at the east end center of said claim, but miscalculated
the distance thereof, and set said stake 1,368 feet westerly from said
east end center monument. That said G. M. Wilson further at said
time distinctly marked said claim and the location thereof upon the
ground, by sinking a shaft upon the line of said croppings of said ledge,
lead, lode, or vein of rock in place, and on a direct line between said
discovery monument and said west end center stake, which said shaft
was sunk to a depth of nine feet, and at a point about 400 feet westerly
from the east end center, and also by running a crosscut about 50 feet
- long, connecting with said shaft.” '

At the trial the defendant (plaintiff in error here) requested the court
to instruct the jury that, if Wilson marked his claim as alleged in the
answer, such marking was a sufficient compliance with section 2324
of the Revised Statutes of the United States [U. S. Comp. St. 1901, p.
1426], and that Wilson’s location, so far as marking was concerned,
was therefore valid, which instruction the court below refused to give,
to which action the defendant excepted. The court below, in more
than one instance, against the objection and exception of the defend-
ant, refused to determine the validity or invalidity of the Wilson loca-
tion as a matter of law, but submitted that question to the jury as one
of fact, under instructions as to the law by which they should be
guided in determining the question. Concerning the necessary mark-
ing of the claim, the court said in its instructions :

“The test is not as to whether the notice would so describe the claim
that it could be surveyed. The lines themselves must be indicated by
physical marks or monuments, so that one unfamiliar with surveying, and
without the aid of measuring instruments or a compass, can readily see by
the marks themselves just what is claimed; that is to say, it is my opinion
that it is not sufficient that a surveyor might go and find this claim, for the
reason that the object of this notice and marking is to advise people who
are in that country, and who are not surveyors, and in cases where it is not
practicable to have that kind of service, to determine by observation, from
what has been done upon the ground, that there has been a location, and
Its boundaries. 'The plain provision of the statute which requires a mining
location to be so marked upon the ground that its boundaries can be easily
traced Is salutary and beneficial, and is not to be frittered away by con-

- Struction.  After the discovery, the marking is the main act of location.
Without it the location is invalid.”

The most of what was there said by the court below was correct and
proper. The vice is in that part of the instruction in which the jury
was clearly and distinctly told that the lines themselves must be indi-
cated by physical marks and monuments, so that one unfamiliar with
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surveying, and without the aid of measuring instruments, can readily
see just what is claimed. The opinion entertained and given effect
by the court below in its rulings in respect to the necessity of indi-
cating the boundaries of the claim by physical marks or monuments, in
order to constitute a valid location, is further shown by its refusal to
give the following instructions requested by the defendant, to which
exceptions were reserved:

“In regard to the manner of marking, 1 call your attention to the fact
that the law does not require the boundaries of the claim to be marked.
It is the location that must be marked, and the law does not say how it
ghall be marked, excepting that it must be distinctly marked, so that its
boundaries can be readily traced; that is, the location must be designated
by some means placed upon the ground, so that any one visiting the ground,
and endeavoring to do so, can readily trace the boundaries of the location
made.”

“At the time Wilson attempted to make his location, the law did not pre-
seribe or define what kind of markings he should make, or upon what part
of the ground or claim he should place the same. He was not required to
place such markings at the corners of the location. Any marking on the
ground clalmed, by means of stakes, mounds, and written npotices, is suffi-
cient, if thereby the boundaries of the location can be readily traced; and
in this connection you have a right to take into consideration the character
of the ground, and any natural conditions that may aid the markings placed
upon the location in determining its bYoundaries, or which may assist in the
tracing of the boundaries from any markings which may have been placed
upon the same.”

The statute under and by virtue of which such locations are made
does not say that the boundaries shall be indicated by physical marks
or monuments, nor in any particular or designated manner. - The re-
quirement is that the location shall be so distinctly marked on the
ground as that its boundaries may be readily traced. Section 2324,
Rev. St. U. S. [U. S. Comp. St. 1901, p. 1426]. It has been many
times decided that any marking on the ground, whether by stakes,
monuments, mounds, or written notices, whereby the boundaries of
the location can be readily traced, is sufficient. The latest decision
by the supreme court of the United States to that effect is found in the
case of McKinley Creek Min. Co. v. Alaska United Min. Co., 183
U. S. 563, 22 Sup. Ct. 84, 46 L. Ed. 331, in which the notice described
each of two locations as “a placer mining claim 1,500 feet, running
with the creel, and 300 feet on each side from center of creek known
as ‘McKinley Creek,’ in Porcupine mining district.” “These notices,”
which it appears were written upon a stump or snag in the creek,
said Mr. Justice McKenna, delivering the unanimous opinion of the
supreme court, “constituted a sufficient location. The creek was
identified, and between it and the stump there was a definite relation,
which, combined with the measurements, enabled the boundaries of
the claim to be readily traced.” A

In Gleeson v. Mining Co., 13 Nev. 442, 462, the court, speaking
through Beatty, J., said:

“The object of the law in requiring the location to be marked on the
ground is to fix the claim, to prevent floating or swinging, so that those
who in good faith are looking for unoccupied ground in the vicinity of

previous locations may be enabled to ascertain exactly what has been appro-
priated, In order to make the'r locations upon the residue. We concede
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that the provisions of the law designed for the attainment of this object are
most important and beneficent, and that they ought not to be frittered away
by construction. But it must be remembered that the law does not, in ex-
press terms, require the boundaries to be marked. It requires the location
fo be so marked that its boundaries can be readily traced. Stakes at the
corners do not mark the boundaries. They are only & means by which the
boundaries may be traced. Why not, then, allow the same efficacy to the
marking of a center line in a district, where the extent of a claim on each
side of the center line is established by the local rules? It would be safer,
and therefore better, to comply with the recommendations of the land office,
‘and erect stakes at the corners of the claim; but, if the grand object of the
claim is attained by the marking of a center line, we can see no reason
why it should not be allowed to be sufficient. In this case the locators of
the Paymaster marked the center line of their claim on the 10th of October,
1872. No miner, no man of common intelligence acquainted with the customs
of the country, could have gone on the ground and seen the monument, no-
tice, and‘work at the discovery point, and the two stakes, one three hundred
feet southeast of the location monument, marked, ‘Southeasterly stake of
Paymaster,’ the other twelve hundred feet northwest of the location monu-
ment, and marked, ‘Northwesterly stake of Paymaster, In a line with the
croppings and with the discovery point, without seeing at a glance that they
marked the center line of the claim. By the rules of the district and the
laws of the land, he would have been informed that the boundaries of the
claim were formed by lines parallel to the center line, and three hundred
feet distant therefrom, and by end lines at right angles thereto. With this
knowledge, he could easily have traced the boundaries, and, if such was his
wish, ascertained exactly where he could locate with safety.”

Judge Sawyer, in instructing the jury in the case of North Noonday
Min. Co. v. Orient Min. Co. (C. C.) 11 Fed. 125, 6 Sawy. 299, 310,
upon the point in question, said:

“To make a valid location under the statute, it is required that ‘the location
must be distinctly marked on the ground, so that its boundaries can be
readily traced’; but the law does not define or prescribe what kind of marks
shall be made, or upon what part of the ground claimed they shall be placed.
Any marking on the ground claimed, by stakes and mounds and written no-
tices, whereby the boundaries of the claim located can be readily traced, is
sufficient. If the center line of a location of a lode claim lengthwise along
the lode be marked by a prominent stake or monument at each end thereof,
upon one or both of which is placed a written notice showing that the locator
claims the length of said line upon the lode from stake to stake, and a cer-
tain specified number of feet in width upon each side of such line, such lo-
«cation of the claim is so marked that the boundaries may be readily traced,
and, so far as the marking of the location ig concerned, is a suflicient com-
pliance with the law.”

In speaking to the same point, Judge Hawley, in the case of Book
v. Mining Co. (C. C.) 58 Fed. 106, 113, said:
“All the authorities agree that any marking on the ground by stakes,

monuments, mounds, and written notices, whereby the boundaries of the
location can be readily traced, is sufficient.”

See, also, Haws v. Mining Co., 160 U. S. 303, 318, 16 Sup. Ct. 282,
40 L. Ed. 436; Southern Cross Gold & Silver Min. Co. v. Europa
Min, Co., 15 Nev. 383; Jupiter Min. Co. v. Bodie Consol. Min. Co.
(C. C) 11 Fed. 667; Hauswirth v. Butcher, 4 Mont. 308, 1 Pac. 714;
Upton v. Larkin, 7 Mont. 449, 17 Pac. 728; Pollard v. Shively, 5 Colo.
309; Eilers v. Boatman, 3 Utah, 159, 2 Pac. 66; Du Prat v. James,
65 Cal. 555, 4 Pac. 562; Taylor v. Middleton, 67 Cal. 656, 8 Pac. 594-.

The error committed by the court below, above indicated, necessi-
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tating the reversal of the judgment and the remanding of the casw tor
a new trial, it becomes necessary to decide but one other of the ques-
tions presented by the appeal; and that is whether or not it be neces-
sary that the copy of the notice of location required by the Oregon
statute to be recorded be a literal and exact copy of the notice posted.
We think it clear that it need only be a substantial copy. Gird v. Oil
Co. (C. C.) 60 Fed. 531; Myers v. Spooner, 55 Cal. 257; Doe v.
Mining Co., 17 C. C. A. 190, 70 Fed. 457; Metcalf v. Prescott (Mont.)
25 Pac. 1038; Preston v. Hunter, 15 C. C. A. 148, 67 Fed. 996;
Carter v. Bacigalupi (Cal.) 23 Pac. 363; Deeney v. Milling Co. (N. M.)
67 Pac. 724; Lindl. Mines, § 381; Barringer & A. Mines & M. p. 253.
The judgment is reversed, and cause remanded for a new trial.

NEVADA NAT. BANK OF SAN FRANCISCO v. DODGE, Assessor, et al.
(Circuit Court of Appeals, Ninth Qircuit. October 6, 1902,)
No. 794.

1. TaxATION—NATIONAL BANK STOCK—CALIFORNIA STATUTE.

e 'The provision of Pol. Code Cal. § 3609, relating to the assessment and
taxation of national bank shares, that in making the assessment to each
stockholder there shall be deducted from the value of his shares ‘such
sum as is in the same proportion to such value as the total value of its
real estate and property exempt by law from taxation bears to the
whole value of all the shares of capital stock in said national bank,” is
valid and enforceable, when construed in harmony with the other parts
of the section and the express declaration therein that such shares shall
not be taxed at a greater rate than other moneyed capital in the hands
of individual citizens of the state; its purpose being to require the de-
duction from the total value of the bank stock, not only of the value
of its real estate, which is taxable to the bank, but also of the value
of all other property owned by the bank which would be exempt from
taxation, under the laws of the state, in the hands of owners of other
moneyed capital, and to thus fix the basis for the value of shares in the
hands of the stockholders.

8 SaME—ExcrssIVE TAXATION OF BANK SHARES.

The provisions of Rev. St. § 5219 [U. S. Comp. St. 1901, p. 3502], that
the taxation of national bank shares by a state shall not be at a greater
rate than Is assessed upon other momneyed capital in the hands of indi-
vidual citizens of the state, does not require the state to conform its
system of taxation with respect to local banking corporations to that
applied to national bank shares, and it is not violated because a state
taxes the property, instead of the shares, of domestic corporations.

8. SAME—CALIFORNIA STATUTE.

Pol. Code Cal. § 3609, construed, and held to give stockholders in na-
tional banks the right to the same deductions from the assessed value
of their shares as is allowed to local banks and individual owners of other
moneyed capital,

4. 8aAME—NOTICE OF ASSESSMENTS.

Stockholders of a national bank are required to take notice of the
law of the state providing for the assessment and taxation of their
shares, and of a general law creating a board of equalization and fixing
the time and place where they may appear for the purpose of applying
for a reduction of their assessments; and a notice required to be given
to the bank of the assessment of the shares of its respective stockholders
is sufficient notice to the stockholders, in connection with such statutory
provisions.
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Appeal from the Circuit Court of the United States for the Northern
District of California.

T. I. Bergin, for appellant.
Franklin K. Lane, City Atty., and W. I. Brobeck, Asst. City Atty,,
tor appellees.

Before GILBERT, Circuit Judge, and HAWLEY and DE HA-
VEN, District Judges.

DE HAVEN, District Judge. The appellant is a national banking
association, with its principal place of business at San Francisco, in
the state of California, and the bill of complaint in this case was filed
by it to enjoin the assessment of its shares of stock to the individual
owners thereof; and, the assessment having been made, supple-
mental bills were filed by it to restrain the collection of the taxes
levied upon the assessed value of such shares. The case was sub-
mitted to the circuit court for decision upon the pleadings and upon
an agreed statement of facts, and thereupon a decree was entered
by that court dismissing the bill and supplemental bills. The assess-
ment in question was made under an act of the legislature of the state
" of California, approved March 14, 1899 (St. 1299, p. 96), amendihg
sections 3608 and 3609 of the Political Code of the state of California,
and adding thereto a new section, numbered 3610. The sections re-
ferred to are as follows:

“3608. Shares of stock In corporations possess no Intrinsic value over and
above the actual value of the property of the corporation which they stand
for and represent; and the assessment and taxation of such shares, and also
all the corporate property, would be double taxation. Therefore, all property
belonging to corporations, save and except the property of national banking
associations not assessable by federal statute, shall be assessed and taxed.
But no assessment shall be made of shares of stock in any corporation, save
and except in national banking associations, whose property, other than real
estate, is exempt from assessment by federal statute.

“3609. The stockholders in every national banking association doing busi-
ness in this state, and having its principal place of business located in this
state, shall be assessed and taxed on the value of their shares therein; and
sald shares shall be valued and assessed as is other property for taxation,
and shall be included in the valuation of the personal property of such stock-
holders in the assessment of the taxes at the place, city, town, and county
where such national banking association is located, and not elsewhere,
whether the said stockholders reside in said blace, city, town, or county, or
not; but in the assessment of such shares, each stockholder shall be allowed
all the deductions permitted by law to the holders of moneyed capital in the
form of solvent credits, in the same manner as such deductions are allowed
by the provision of paragraph six of section thirty-six hundred and twenty-
nine of the Political Code of the state of California. In making such as-
sessment to each stockholder, there shall be deducted from the value of his
shares of stock such sum as is in the same proportion to such value as the
total value of its real estate and property exempt by law from taxation bears
to the whole value of all the shares of capital stock in said national bank.
And nothing herein shall be construed to exempt the real estate of such na-
tional bank from taxation. And the assessment and taxation of such shares
of stock in said pational banking associations shall not be at a greater rate
than is made or assessed upon other moneyed capital in the hands of indi-
vidual citizens of this state.

“38610. The assessor charged by law with the assessment of said shares
shall, within ten days after he has made such assessment, give written notice
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to each national banking assoclation of such assessment of the shares of
its respective shareholders; and no personal or other notice to such share-
holders of such assessment shall be necessary for the purpose of this act.
And In case the tax on any such stock is unsecured by real estate owned
by the holder of such stock, then the bank in which said stock is held shall
become liable therefor; and the assessor shall collect the same from said
bank; which may then charge the amount of the tax so collected to the
account of the stockholder owning such stock, and shall have a lien, prior
to all other ilens, on his said stock, and the dividends and earnings thereof,
for the reimbursement to it of such taxes so paid.”

1. It is claimed by appellant that this statute is inoperative and
void, because of the following direction contained in section 3609
of the Political Code, above set out:

“In making such assessment to each stockholder, there shall be deducted
from the value of his shares of stock such sum as is in the same proportion
to such value as the total value of the real estate and property exempt by
law from taxation bears to the whole value of all the shares of capital stock
in said national bank.” ’

It is argued that this is a specific direction by which the assessor
must be governed, and as all the property of a national bank, except
the real estate owned by it, is exempt by law from state taxation,
the deductions which are thus directed to be made, will leave nothing
in value in the shares to assess, and, quoting the language for coun-
sel for appellant:

«“Thus is presented the case of a legislative mandate to exempt from as-

gessment the whole subject of assessment. This construction renders the
statute inoperative and void.”

Ungquestionably, if the sentence above set out is to be construed
literally and without reference to the context, the proposition for
which “the appellant contends is not without support; but it is a
general rule of construction that the intention of the legislature is to
be collected from the whole and every part of the statute, and not
from some particular clause or sentence therein, and, if it is possible
so to do, its language must be so interpreted that the statute will be
operative, and absurd and mischievous results avoided.

“It 1s one of the great maxims of Interpretation to keep always In view
the general scope, object, and purpose of the law, rather than its mere letter.”
gutleg{ge v. Crawford, 91 Cal. 533, 27 Pac. 779, 13 L. R, A. 761, 25 Am. St.

ep. .

‘PA rigid and lteral meaning would in many cases defeat the very object
of the statute, and would exemplify the maxim that ‘the letter killeth, while
the spirit keepeth alive’ Rvery statute ought to be expounded, not according
to the letter, but according to the meaning; * * * and the intention is to
govern, although such construction may not in all respects agree with the
letter of the statute.” Tracy v. Railroad Co., 38 N. Y. 437, 98 Am. Dec. 54.

The object of the statute under consideration was to provide for
the assessment and taxation of shares of stock in national banking
associations, and it is expressly declared therein that:

“The assessment and taxation of shares of stock in said national banking

association shall not be at a greater rate than is made or assessed upon other
moneyed capital in the hands of individual citizens of this state.”

Now, it is evident that the purpose of the legislature in further
providing, in the same section, that in the assessment of their shares
certain deductions should be allowed stockholders in national bank-
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ing associations, was to carry out this express declaration that the
taxation of such shares should not be at a greater rate than that as-
sessed upon other moneyed capital. This being so, the particular
sentence relating to such deductions, upon which appellant relies,
should be construed as requiring the assessor to first deduct from the
total value of all its shares of stock the value of the real estate and
all other property owned by the national banking association which
under the laws of the state would be exempt from taxation in the
hands of owners of other moneyed or competing capital, and then
to assess to each individual stockholder his proportionate part of the
remainder. This construction brings the sentence under considera-
tion in harmony with the other parts of the section in which it ap-
pears, and gives effect to the general object which the legislature had
in view in the enactment of the statute.

2. Section 5219 of tlie Revised Statutes [U. S. Comp. St. 1901, p.
3502] provides that:

“The legislature of each state may determine and direct the manner and
place of taxing all the shares of national banking associations located within
the state, subject only to the two restrictions that the taxation shall not
be at a greater rate than is assessed upon other moneyed capital in the hands
of individual citizens of such state, and that the shares of any national

banking association owned by non-residents of any state shall be taxed in
the city or town where the bank is located, and not elsewhere.”

It cannot be doubted that the state, in the taxation of shares of
stock in national banking associations, must observe the restrictions
contained in this section of the Revised Statutes. People v. Weaver,
100 U. S. 543, 25 L. Ed. 705; Owensboro Nat. Bank v. City of
Owensboro, 173 U. S. 664, 19 Sup. Ct. 537, 43 L. Ed. 8s0. In the
case last cited the court referring to section 5219 of the Revised Stat-
utes [U. S. Comp. St. 1901, p. 3502], said:

“This section, then, of the Revised Statutes, 1s the measure of the power
of a state to tax national banks, their property, or their franchises. By its
unambiguous provisions the power is confined to a taxation of the shares
of stock in the names of the shareholders and to an assessment of the real
estate of the bank. Any state tax, therefore, which is in excess of, and not
in conformity to, these requirements, is void.”

The appellant contends that the statute of California relating to
the assessment of shares in national banking associations is in con-
flict with that provision of the foregoing section of the Revised
Statutes which declares that the taxation of such shares “shall
not be at a greater rate than is assessed upon other moneyed capi-
tal in the hands of individual citizens of such state.” The first
ground urged in support of this proposition is that under the law
of the state of California the shares of local banking corporations are
not subject to taxation, but only the property of such corporations;
and it is urged that this difference in the mode of assessment imposes
upon the owners of shares in national banking associations a greater
burden of taxation than is imposed upon stockholders in local bank-
ing corporations. It is true that under the system of taxation in
force in the state of California, when all of the property belonging
to a corporation is assessed to the corporation itself, the shares of
such corporation are not assessable in the hands of individual share-
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holders. Pol. Code Cal. § 3608. People v. Badlam, 57 Cal. 601. In
the case just cited, Mr. Justice Ross, in delivering the opinion of the
court, observed: ’

“Now, what is the stock of a corporation but its property, consisting of
its franchise and such other property as the corporation may own? Of
what else does it consist? If all this Is taken away, what remains? Ob-
viously nothing. When, therefore, all of the property of the corporation is
assessed,—its franchise and all of its other property of every character,—
then all of the stock of the corporation is assessed, and the mandate of the
constitution is complied with.”

And it was further said in the same opinion:

“To assess all the corporate property of the corporation, and also to as-
gess to each of the stockholders the number of shares held by him, would,
it is manifest, be assessing the same property twice,—once in the aggregate
to the corporation, the trustee of all the stockholders, and again separately
to the individual stockholders, in proportion to the number of shares held
by each.”

We are unable to see that, under the system of assessment pro-
vided for in the California statute, shares in national banking as-
sociations are valued higher in proportion to their real value than
‘moneyed or competing capital of local banking corporations. The
mode of assessing such shares directly to the owners thereof is cer-
tainly different from the indirect method of assessing the interest of
stockholders of local banking corporations in the property of such
corporations; but, under the statute as we interpret it, all property
which, if owned by a local banking corporation or citizen of the
state, would be exempt from taxation under the state law, is, when
owned by a national banking association, to be deducted from the
total value of its shares in ascertaining the value of such shares for
the purpose of assessment. Under this mode of proceeding no great-
er burden of taxation is imposed upon capital invested in national
banking associations than is placed upon competing moneyed capital
in the hands of individual citizens or local banking corporations ; and,
this being so, there is no conilict between the statute of the state and
section 5219 of the Revised Statutes [U. S. Comp. St. 1901, p. 3502].
In exercising the power conferred by this section of the Revised Stat-
utes, the state is not required to change its system of taxation, and
assess the shares of stock of its own local banking corporations direct-
ly to the holders thereof, so as to conform to the precise method
which it follows in the assessment of shares of national banking as-
sociations. All that is required is that shares in national banking as-
sociations shall not be taxed by the state at a higher rate than other
moneyed capital in the hands of individual citizens of the state. This
was so expressly ruled in Davenport Nat. Bank v. Davenport Board
of Equalization, 123 U. S. 85, 8 Sup. Ct. 73, 31 L. Ed. 94, in which
case the supreme court, speaking through Mr. Justice Miller, said:

“It has never been held by the court that the state should abandon sys-
tems of taxation of their own banks, or of the money in the hands of
other corporations, which they may think the most wise and efficient modes
of taxing their own corporate organizations, in order to make that taxation
conform to the system of taxing the national banks upon the shares of their
stock in the hands of their owners. All that has ever been held to be
necessary is that the system of state taxation of its own citizens, of its
own banks, and of its own corporations shall not work a discrimination
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unfavorable to the holders of the shares of the national banks. Nor does
the act of congress require anything more than this. Neither its language
nor its purpose can be construed to go any farther. Within these limits,
the manner of assessing and collecting all taxes by the states is uncon-
trolled by act of congress.”

It is further urged by the appellant that shareholders in national
banking associations are not allowed by the statute under considera-
tion to deduct from the value of the shares owned by them the amount
of unsecured debts which they owe to bona fide residents of the
state, while local banks and individuals are permitted, under the sys-
tem of taxation in force in California, to make such deductions from
the amount of unsecured solvent credits owned by them, and that in
this respect the statute is in conflict with section 5219 of the Revised
Statutes [U. S. Comp. St. 1gor, p. 3502]. We think, however, that
under section 3609 of the Political Code such deductions are allowed
to the stockholders of national banking associations. It is therein
provided that:

“In the assessment of such shares, each stockholder shall be allowed all
the deductions permitted by law to the holders of moneyed capital {n the
form of solvent credits, in the same manner as such deductions are allowed
by the provisions of paragraph six of section thirty-six hundred and twenty-
nine of the Political Code of the state of ‘California.”

If it should be conceded, as is claimed by appellant, that this lan-
guage is not sufficient to authorize the assesser to make such deduc-
tions from the value of shares in national banking associations as are
permitted by law to the holders of moneyed capital in the form of
solvent credits, because such shares are not solvent credits, still au-
thority for making such deductions is found in the further provision
that:

“The assessment and taxation of such shares of stock in said ngtional
banking association shall not be at a greater rate than is made or assessed
upon other moneyed capital in the hands of individual citizens of this state.””

In order to effect this object, the assessor not only may, but in our
opinion he is required (in assessing shares of national banking asso-
ciations) to, make all deductions from the value of such shares which
are permitted in the assessment of moneyed or competing capital of
local banks and individual citizens of the state. But, even if the stat-
ute made no provision for such deductions, it would not follow that
the assessment of which appellant complains is void; for it does not
appear that any of its stockholders was indebted to a bona fide resi-
dent of the state. Albany Co. v. Stanley, 105 U. S. 305, 26 L. Ed.
1044.

3. The appellant also contends that the statute under which its
shares were assessed is void, in that it does not provide for notice
to the stockholders of the proceeding by which the assessment of
their shares is to be made, and does not give to them an opportunity
to be heard in relation thercto. Section 3610 of the Political Code
providés that:

“The assessor charged by law with the assessment of said shares shall,
within ten days after he has made such assessment, give written notice to
each national banking association of such assessment of the shares of its

respective shareholders; and no personal or other notice to such shareholders
of such assessment shall be necessary for the purpose of this act.”
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We are unable to assent to the proposition that the notice thus pro-
vided for is insufficient, when considered in connection with other
sections of the Political Code of the state (sections 3672-3682), which
provide for a board of equalization, with power to hear complaints re-
specting the justice of any assessment, and also prescribe the time and
place when and where such complaints may be heard. The shares
of national banking associations are assessed under a general law,
of which the stockholders must take notice; and the time and place
when and where a stockholder may appear for the purpose of apply-
ing for a reduction of the valuation placed upon his property is fixed
by a general law, of which he must also take notice. 'This is, we think,
under all of the authorities, sufficient notice of proceedings for the
assessment and taxation of property. In the language of the supreme
court in Palmer v. McMahon, 133 U. S. 669, 10 Sup. Ct. 324, 33 L.
Ed. 772:

“The power to tax belongs exclusively to the legislative branch of the
government; and when the law provides for a mode of confirming or con-
testing the charge imposed, with such notice to the person as is appropriate

to the nature of the case, the assessment cannot be said to deprive the
owner of his property without due process of law.”

And in Kentucky Railroad Tax Cases, 115 U. S. 321, 6 Sup. Ct. 57,
29 L. Ed. 414, it was said:

“Tt has, however, been repeatedly decided by this court that the proceed-
ings to raise the public revenue by levying and collecting taxes are not
necessarily judicial, and that ‘due process of law’, as applied to that sub-
ject, does not imply or require the right to such notice and hearing as are
considered to be essential to the validity of the proceedings and judgments
of judicial tribunals. Notice by statute is generally tbe only notice given,
 and that has been held sufficient.”

See, also, Vail's Ex'rs v. Runyon, 41 N. J. Law, ¢8; Cooley, Tax'n,
pp. 265, 266.

It follows, from what has been said, that in our opinion the statute
under which the assessment referred to in the bill of complaint was
made is valid, and the decree of the circuit court should be, and ac-
cordingly is, affirmed.

RORICK v. RAILWAY OFFICIALS & EMPLOYEES' ACC. ASS'N.
(Circuit Court of Appeals, Ninth Circuit. October 27, 1902.)
No. 818.

1. ACCIDENT INSURANCE—CONSTRUCTION OF Poricy—NOTICE OF ACCIDENT.

An accident policy, insuring only against “physical bodily injury re-
sulting in disability or death,” contained a provision that “notice of the
accident causing the disability or death shall be given in writing * * ¢
within 15 days from the date of the accident causing the disability or
death, * * * and failure to give such notice within said time shall
render void all claims under this policy.” Held, that under such policy

_the time for giving notice did not commence to run until either disability
or death resulted from an injury, until which time there was no “acci-
dent causing disability or death,” which brought the case within its
terms, and that where an insured received a blow on the head which
did not cause disability at the time, and was regarded as a trivial in-
jury, but which resulted a few days later in both disability and death,
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& notice given four days after his death and within 10 days after his
disability was in time,

8 BAME—ACCIDERT PRODUCING DEATH—IMMEDIATE DISABILITY.

An accident policy provided that the insurance thereunder should “ex-
tend only to physical bodily injury resulting in disability or death,
* * % effected * * * solely by reason of and through external, vio-
lent, and accidental means, * * * -which shall, independently of all
other causes, immediately, wholly, totally, and continuously from the
date of the accident causing the injury disable the insured, and prevent
him from doing and performing any work,” ete. It further provided that
there should be no liability for more than one of the losses specified, on
payment for any one of which the policy should terminate, and the first
loss specified was “loss of life occurring within 90 days from the date
of the accident causing the fatal injury.” Held, that such provisions
could not be construed to exempt the insurer from liability tor death
resulting from an accidental injury within 90 days, because such acci-
dent did not produce “immediate, total, and continuous” disability.

Gilbert, Circuit Judge, dissenting.

In Error to the Circuit Court of the United States for the South-
ern District of California.

Hunter & Summerfield and Works, Lee & Works, for plaintiff in
error.
George E. Otis, for defendant in error.

Before GILBERT and ROSS, Circuit Judges, and HAWLEY,
District Judge.

ROSS, Circuit Judge. The plaintiff in error, who was plaintiff in
the court below, is the beneficiary named in an accident policy of in-
surance issued by the defendant in error upon the life of the husband
of the plaintiff in error, David G. Rorick, by occupation a passenger
train conductor, insuring him against “physical bodily injury result-
ing in disability or death, as hereinafter (in the policy) expressed,
and which shall be effected while this contract is in force, solely by
reason of and through external, violent, and accidental means, within
the terms and conditions of this contract, and which shall, independent-
ly of all other causes, immediately, wholly, totally, and continuously,
from the date of the accident causing the injury, disable the insured,
and prevent him from doing or performing any work, labor, busi-
ness, or service, or any part thereof, within the conditions of this
contract.” The policy also declares that “no liability by reason of
any accident is assumed for more than one of the losses below speci-
fied; and payment for any one of such losses shall immediately termi-
nate this policy and all liability hereunder.” This latter clause is fol-
lowed by an enumeration of injuries that are covered by the insur-
ance, the first of which is “loss of life occurring within ninety days
from the date of the accident causing the bodily injury”; and a subse-
quent provision declares that, “should death result solely from such
physical bodily injury within the conditions of this contract, said
association will pay at its home office, as provided herein, the prin-
cipal sum of five thousand dollars to wife, Issola Rorick, if living,

7 2. Risks and causes of loss under accident insurance palicies, see note
to Society v. Dolph, 38 C. C. A. 3.
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otherwise to the legal representatives of the insured.” This latter
clause is the only one contained in the policy giving any right to the
plaintiff in error. Among its provisions is one in respect to notice,
as follows:

“Notice of the accldent causing the disability or death shall be given in
writing, addressed to the association, at Indianapolis, Indiana, within fifteen
days from the date of the accident causing the disability or death, stating
the name, occupation, and address of the insured, with date and full par-
ticulars of the accident causing the disability or death, and causes thereof;
and failure to give such notice within said time shall render void all claims
under this policy.”

It is also declared therein that “all the terms and conditions of
this contract are conditions precedent.”

It appears from the second amended complaint of the plaintiff in
error, to which a demurrer interposed by the defendant insurance
company was sustained by the court below, that between the 11th and
14th days of March, 1900, and while the policy was in full force, the
insured received bodily injury, to wit, “traumatic injury of the cra-
nium, at the vortex thereof, which, independently of all other causes,
produced and caused his death within ninety days thereafter, to wit,
on the 26th day of March, 1900, at the county of San Bernardino, state
of California; that the said injury was effected solely by reason of
and through external, violent, and accidental means within the terms
and conditions of said policy.” The plaintiff in her second amended
complaint also alleged that the injucy to her husband occurred while
he was acting as conductor of a passenger train of the Atchison,
Topeka & Santa Fé Railway Company, and was caused by his raising -
his head and thereby striking a bolt or other iron in a railway car;
that the injury was at the time supposed to be trivial, and not such
as did or would result in either his disability or death; that there was
no visible or outward sign of injury resulting from the accident, and
that the deceased, notwithstanding it, continued thereafter for six
days to perform his duties as such conductor; that he suffered se-
vere pains in the head, which increased in violence until his death,
and that on the 2zoth day of March, 1900, he did, as a direct and prox-
imate result of his said injury, become insane, which condition con-
tinued until his death; that on the 21st day of March, 1goo, phy-
sicians were called, and found the insured suffering as aforesaid, and
pronounced his disease acute neuralgia; that neither the deceased
nor the plaintiff in error knew or believed, and had no reason to be-
lieve, that his sickness or suffering was caused by the accident, nor
did the attending physicians of the deceased attribute the same to the
injury so received by him; that the fact that the death of the de-
ceased was caused by the injury mentioned was first discovered by
and as the result of an autopsy held by the physicians immediately
after the death of the insured; that within four days after said dis-
covery the plaintiff in error notified the defendant insurance company
of the injury and consequent death of the insured, as required by the
provisions of the policy; and a compliance with all of its other pro-
visions is also alleged.

It will be observed that according to the averments of the complaint,
the defendant company was not notified of the accident within 15 days

119 F.—5
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from the time the insured is alleged to have struck his head, and it
was upon that ground that the court below sustained the demurrer,
saying in its opinion:

“The notice agreed upon, 1t will be observed, is a notice of the accident,
and the time allowed for giving it, “within fifteen days,’ runs from the date
of the accident. These provisions, unlike corresponding provisions of the
policies sued on-in some of the cases cited by plaintiff, are neither obscure
nor ambiguous, but clear and imperative. Nor does the notice belong to
that class which courts decline to enforce because of unreasonableness, such
as notices of disability or death, where the contingency happens after the
limitation has expired. In a case such as those last mentioned it may well
be Leld that notice within the time specified, being impossible, was not con-
templated by the parties to the contract. The alleged insanity of the in-
sured, whatever might have been its effect as an excuse for his failure to
give the prescribed notice, had he survived and himself sued to recover dam-
ages resulting from his own disability, is not available in the present action
for the purpose indlcated, for the reason that the plaintiff herseif should have
given the notice.”

It must be remembered that it was not every accident that was
insured against, but only such as should result in the disability or
death of the assured. Until one or the other of those things hap-
pened as a result of the striking of the head of the deceased, there was
no accident to him within the terms of the policy in suit, and there-
fore nothing for which the insurer was required to be notified. With-
in 15 days of the disability of the deceased resulting from the striking
of his head, and within 4 days after the autopsy upon his body dis-
closed the cause of his death, the plaintiff, according to the averments
of the complaint, gave the notice specified in the policy. The acci-
dent covered by the policy was not complete until the hurt resulted in
the disability or death of the insured; and, a:cording to the averments
of the complaint, both his disability and death occurred less than 15
days prior to the giving of the notice.

We do not understand counsel for the defendant in error to con-
tend that under the policy in suit no liability for the death of the
insured arose because the striking of his head against the bolt was not
productive of immediate, total, and continuous disability. The sug-
gestion of our Brother GILBERT, in his dissenting opinion, that
that is the plain meaning of the contract of insurance, calls for a
further reference to the policy. So far as pertinent to the sugges-
tion, the policy is as follows:

“The insurance under this policy shall extend only to physical bodily in-
Jury resulting in disability or death, as hereinafter expressed, and which
shall be effected, while this contract Is In force, solely by reason of and
through external, violent, and accidental means, within the terms and condi-
tions of this contract, and which shall, independently of all other causes,
immediately, wholly, totally, and continuously from the date of the accident
causing the injury disable the insured, and prevent him from doing or per-
forming any work, labor, business, or service, or any part thereof, within the
conditions of this contract. No liability by reason of any accident is as-
sumed for more than one of the losses below specified, and payment for any
one of such losses shall immediately terminate this policy and all liability
hereunder.

“Accidental Injuries Insured Against, Subject to the Definitions and Con-
ditions Below, and Payments Therefor. (1) Loss of life, occurring within
ninety days from the date of the accident causing the fatal injury. (2) L.oss
of both hands, occurring within ninety days from the date of the accident
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causing the injury. (3) Loss of both feet, occurring within ninety days from
the date of the accident causing the injury. (4) Loss of one hand and one
foot, occurring within ninety days from the date of the accident causing the
injury. (5) Loss of both eyes (meaning absolute, total, and permanent blind-
ness, and provided the Insured possessed the sight of both eyes at the date
of the Injury), caused by one accident and within ninety days of the accident
causing the injury. (6) Immediate, continuous, and total disability for life,
caused by one accident. (7) Loss of either foot or either hand, occurring
within ninety days from the date of the accident causing the injury. (8)
Loss of one eye (meaning absolute, total, and permanent blindness), occurring
within ninety days from the date of the accident causing the injury. (9) Loss
of time, per week, for a term not exceeding 104 consecutive weeks, when
immediately, continuously, and wholly disabled. ‘The payment for loss under
provisions 1, 2, 3, 4, and 5, above specified, shall be the full principal sum
named herein. The payments for loss under provisions 6 and 7, above
specified, shall be one-half of the principal sum named herein. The payment
for loss under provision 8, above specified, shall be one-fourth of the prin-
cipal sum named hereln. The payment for loss of time, under provislon 9,
above specified, shall be at the rate of twenty-five dollars per week, not to
exceed his average weekly wages, payable as hereinafter provided. Neither
the insured nor his beneficiary shall be cntitled to indemnity under any of
the provisions 1 to 8, inclusive, above specified, for any injury received while
the insured is clalming or receiving indemnity under provision 9 of this policy.
Should death result solely from such physical bodily injury, within the con-
_ditions of this contract, sald association will pay, at its home oflice, as pro-
vided herein, the principal sum of five thousand dollars to wife, Issola Rorick,
if living, otherwise to the legal representatives of the insured.

“Definitions and Conditions. (Subject to the following provisions hereof
this policy is noncontestable, also nonforfeitable, 48 to any change of occu-
pation) * * * By loss of hand or hands, or a foot or feet, is meant the
actual severance of the hand or hands, foot or feet, above the wrist or
ankle. By total disability for life is meant immediate, continuous, total in-
ability to perform any and every kind of labor or work, whereby the insured
might obtain a livelihood; and no claim for such disability shall arise until
it shall have immediately and continuously existed for a period of two years
from the date of the accident causing such disability. By wholly disabled is
meant immediate, continuous, total inability to perform any work, labor,
business, or service, or any part thereof, from the date pf the accident caus-
ing the Injury. If any injury resulting in rupture, or hernia, shall cause
disability or death, entitling the insured or his beneficiaries to claim indemnity
of this policy, or if any injury entitling insured or his beneficiaries to claim
indemnity under this policy be caused or contributed to, by contract [contact]
with poisonous substances, or by handling or using dynamite or other explo-
slves, or by being engaged in gymnastic or athletic sports, or by exposure
to unnecessary danger or perilous venture (except in an effort to save human
life), whether the insured did or did not anticipate injury or death to resuit
from such exposure or perilous venture, or by sunsiroke or freezing, or by
gas or poison in any form or manner, or by ‘anything leaving no external or
visible mark of contusion or wound upon the body sufficient to cause death
(drowning only excepted), and 1t shall appear by an autopsy that such injury
contributed to the death of the Insured, then, in each and every such case,
the limit of the association’s liability shall be one-fourth of the sum otherwise
payable, anything to the contrary herein notwithstanding. If any injury
causing disability or death, entitling the insured to claim benefits under the
provisions of this policy, be caused or contributed to by gquarreling, or by
fighting, or by the intentional act of any person other than the insured, or
by the act of any person who at the time was insane, or by the sting or bite
of a spider, bug, or insect, or by the use of intoxicants or narcotics, or by
war or riot, or by, any surgical operation of any medical, dental, or mechan-
ical treatment, except by amputation rendered necessary by an accidental
injury and made within ninety days from the date of the event causing the
fnjury, then, in each and every such case, the limit of the association’s
liability shall be one hundred dollars for fatal injury, or the gross sum of
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;en dollars for nonfatal Injury, anything to the contrary herein notwithstand-
ng,

“Increase of Hazard. If the injured be fatally or nonfatally injured, within
the intent and meaning of this policy, while engaged, temporarily or other-
wise, in any occupation or work or risk classified by this association as more
hazardous than that under which this policy is issued, or while doing any
part of the work of any one so classified, or while exposed to any risk clas-
sified by this association as more hazardous than that under which this
policy is issued, then, in such case, the association’s liability shall not exceed
such an amount as the premiums paid will purchase for such more hazardous
occupation or work or risk, according to the classification of risks and premium
rates and limits of this assoclation. The classification of risks of this asso-
ciation is hereby made a part of this contract. If the insured be injured
fatally or nonfatally while engaged, temporarily or otherwise, in any occu-
pation or work or risk not classified by this assoclation, this association’s
Hability shall be rated upon the basis of the most hazardous occupation or
work or risk mentioned in the classification of risks of this association: pro-
vided, however, if the insured shall have made an extra payment for extra
weekly indemnity, such extra payment shall be excluded in ascertaining the
amount due as benefits under provisions 1 to 8, inclusive, of this policy, If
he be killed or sustain any of the losses enumerated in said provisions in a
more hazardous occupation or work or risk than that named in this policy.
The death of the insured shall immediately terminate all liability under this
policy under provision 9 hereof; and in no case shall the insured be entitled
to recover for more than a total of 104 weeks hereunder. Upon the payment
of the sum Insured under the provisions 1,2 3, 4,5, 6 7 and 8 hereof, all
further liability of the association shall immediately cease, and this policy
be thereby terminated.”

It is thus seen that throughout the policy the insurance contracted
for was against physical bodily injury “resulting in disability or
death.” Varying provisions are made for compensation in the event
of the loss of certain members of the body within 9o days from the
date of the accident causing the injury, and other and different provi-
sions in the case of total, immediate, and continuous disability. Nat-
urally, the first of those various injuries covered by the insurance
(being the most seripus) is “loss of life, occurring within ninety days
from the date of the accident causing the fatal injury.” There is
here no provision or suggestion that “loss of life, occurring within
ninety days from the date of the accident causing the fatal injury,” is
not insured against, unless the injury also causes “total, immediate,
and continuous disability.” The necessary effect of reading into the
policy by construction such a limitation would be to make it mean
that the insurer assumed no risk on account of the death of the in-
sured, unless the fatal injury also “immediately, continuously, and to-
tally” disabled him; in other words, that under the policy in suit there
must be both death “and” disability before any liability for death
can arise. Yet the contract in express terms declares that the in-
surance shall extend to physical injury resulting in either disability
“or”” death. Moreover, it would be contrary to a thoroughly and well
settled rule to read by judicial construction into a policy prepared by
the insurer a limitation in its favor and against the insured, especially
when to do so would exonerate it from a loss for which it in express
terms contracted to pay.

We are of the opinion that the notice alleged to have been given
by the plaintiff in error was in time, and accordingly the judgment is
reversed, and the cause remanded to the court below, with directions
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to overrule the demurrer to the second amended complaint, with
leave to the defendant thereto to answer.

GILBERT, Circuit Judge (dissenting). Did the accident occur on
the date when the insured received the injury to his head, or did it oc-
cur later, when he became disabled as a result of that injury? I sub-
mit that in all cases of accident insurance the accident insured against
is the occurrence of the bodily injury “through external, violent, and
accidental means,” which becomes the cause of the death or disability
of the insured, and that the accident in this case occurred when the
insured received the blow whch in its subsequent development pro-
duced disability, insanity, and death. After such an injury is inflict-
ed, it cannot be said, with any due regard to the meaning of the
language employed in the policy, that the development of the injury
or any of its subsequent changing phases may be regarded as the
accident which is insured against. The date when the'insured in this
case became disabled by reason of the suffering in his head was not
the date of his accident. That disability so developed on that date
was not the result of any “external, violent, or accidental means” oc-
curring on that date, but was the natural result and progress of an
injury which had occurred six days prior thereto. Suppose the injury,
at first apparently trivial, had gradually and during a period of six
days developed into disability; could it be said that such development
in any of its stages constituted an accident subsequent to the happen-
ing of the injury which was its cause? It may well be doubted wheth-
er the policy of insurance in this cause renders the defendant in er-
ror liable for an accident of the nature of that which occurred to the
insured. In the policy it is stipulated as follows:

“The insurance under this policy shall extend only to physical bodily injury
resulting in disability or death, as hereinafter expressed, and which shall
be effected, while this contract is in force, solely by reason of and through
external, violent, and accidental means, within the terms and conditions of
this contract, and which shall, independently of all other causes, immediately,
wholly, totally, and continuously, from the date of the accident causing the
injury, disable the insured, and prevent him from doing or performing any

work, labor, business, or service, or any part thereof, within the conditions
of this contract.”

The parties to the contract had the right to stipulate that the in-
surance company would be liable for no accident which did not pro-
duce immediate disability. ‘They might agree that the company would
assume no responsibility for an accident which was deemed trivial at
the time when it occurred, but which at a subsequent date might de-
velop into disability. They have used such language in this contract,
and have declared as clearly as words could express it that the com-
pany assumes no risk whatever for death or disability resulting from
an accident which was not productive of immediate and continuous
disability or death; and none of the other provisions of the policy,
in my judgment, is inconsistent with or operates to modify this plain
provision.

But, whatever may have been the lability assumed by the defendant
in error, I think it is clear that in this case the notice demanded by
the policy was not given. The required notice was not a notice of
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the cause of the disability or death, but a notice of the accident itself,

and of its cause. As was stated by the trial court, the exacted notice

was not of the class of those which are held void as being unreason- -
able. The notice not having been given within the stipulated time,

I think the defendant in error is absolved from liability.,

UNITED STATES v. GENTRY.
(Circult Court of Appeals, Eighth Circuit. November 10, 1902)
No. 1,757.

1. TrEsPASS—CUTTING TrMBER—JUSTIFICATION NOT ESSENTIAL TO Proor THAT
TRrRESPASS NOT WILLFUL. .

The test which determines whether one was a willful or an ‘innocent
trespasser is not his violation of or compliance with the law, but his
honest belief and actual Intention at the time he committed the trespass,
and neither a justification of his acts nor any other complete defense to
them is essential to establish the fact that he was not a willful tres-
passer,

2, BAME—EVIDENCE OF INTENTION AND Go0OD Farrn.

Where the good faith or intention of a party in an affair is In issue,
his acts and sayings in relation to it at or about the time of the trans-
action generally constitute the best evidence, and are always competent
and material.

8. 8AME—CuUTTING TIMBER—CONSTRUCTION OF SECRETARY’S RULE a8 TO SaLEs
UNDER AcT JUNE 8, 1878.

The rule of the secretary of the interior that one who takes timber
from the mineral land of the United States under the act of June 3,
1878 (20 Stat. 88 [U. S. Comp. St. 1901, p. 1528]), shall not sell or dis-
pose of it without taking a written agreement from the purchaser that
it shall not be used except for building, agricultural, mining, or domestic
purposes within the state or territory, requires the vendor to take the
agreement before or at the same time when he sells or disposes of the
timber, and obtaining the written contract three months after the sale
and delivery is not a substantial compliance with the rule.

4. BAME—FuLL COMPLIANCE WITH THE ACT orF 1878 REQUISITE TO JusTIFICA-
TION THEREUNDER.

The rule is that one who takes timber from the public domain is a
willful trespasser, and a full and fair compliance with the requirements
of the act of June 3, 1878 [U. S. Comp. St. 1901, p. 1528], and with the
rules prescribed by the secretary of the interior thereunder, is essential
to justify the taking of timber from the public domain under that act.

6. PL¥ADING—AMENDED SUPERSEDES ORIGINAL COMPLAINT.

An amended complaint, which is complete In itself, and which does
not refer to or adopt the original complaint as a part of it, entirely
supersedes its predecessor, and becomes the sole statement of the plain-
tiff’s cause of action.

6. ERROR NOT DISREGARDED UNLESS ABSENCE OF PrEJUDICE 18 CLEAR BEYOND
Dousr.

The presumption is that error produces prejudice. It is only when it
appears so clear as to be beyond doubt that the error challenged did
not prejudice, and could not have prejudiced, the complaining party,
that the rule that error without prejudice i8 no ground for reversal is
applicable.

Caldwell, C. J., dissenting,
(Syllabus by the Court.)
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In Error to the District Court of the United States for the District
of Colorado.

This is the second appearance of this case In this court. The judgment
on the first trial was reversed, because in an action for the recovery of dam-
ages for.the conversion of timber a verdict and judgment for the recovery
of lumber and logs were rendered without any pleading of such a cause
of actlon, or any prayer for such relief. Before the second trial was had,
the complaint in conversion was superseded by an amended complaint, which
set forth a cause of action in replevin, and prayed for the recovery of
539,505 feet of lumber and 300 saw logs, or for the sum of $5,000, the value
thereof. The defendant, Gentry, answered this nmew cause of action that
the lumber and logs were his; that he had lawfully taken them from the
mineral lands of the United States, in compliance with the terms of the act
of congress of .June 8, 1878 (20 Stat. 83 {U. 8. Comp. St. 1801, p. 1628] );*
that he had taken them In good faith in the honest belief that he had a lawful
right to do so; that the lumber and logs had been taken from him by the
United States marshal under color of the authority of the circuit court, and
that their proceeds were in its registry. He prayed that he might be ad-
judged to be the owner of the lumber and logs, and that their proceeds in
the registry of the court might be paid over to him. The plaintiff put at
issue the averments of the amended answer, and the case proceeded to Its
second trial. At this trial it conclusively appeared that the logs and lumber
of which the defendant had possession when the action was commenced had
all been taken from him by the United States marshal under a writ of re-
plevin issued in this action without authority and in violation of the statutes
and practice of Colorado (Gentry v. U. 8., 101 Fed. 51, 53, 41 C. C. A, 185,
187); that, pursuant to an order of the court, the marshal had sold this
property, and that the net proceeds of the sale, which, with interest, amounted
to more than $3,600, had been deposited in the registry of the court to the
credit of the cause, to abide its final determination. Notwithstanding these
pleadings and facts, and the plain issue relative to the disposition of this
sum of money, the court instructed the jury at the close of the trial that
this was an action by the United States to recover damages for the conver-
sion of the lumber and logs; that, if the defendant had complied with the
act of June 3, 1878, they ought to find a verdict in his favor; that, if he had
failed in compliance, but was an unintentional trespasser, they should return
a verdict against him for the value of the timber in the trees, and that, if
they found that he was a willful trespasser, they should render a .verdict
against him for the full value of the manufactured lumber, as it was at the
commencement of the action. Under these instructions the jury returned a
simple verdict for the defendant, without determining the ownership of the
logs and lumber seized, or of their proceeds in the registry of the court, and
a judgment fhat the defendant go hence without day has been rendered.
The writ of error which the United States has sued out challenges this
judgment.

Glenn E. Husted and Henry C. Lewis (Marsden C. Burch, on the
brief), for plaintiff in error.

Charles D. Hayt (Clyde C. Dawson, on the brief), for defendant in
error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

SANBORN, Circuit Judge, after stating the case as above, deliver-
ed the opinion of the court.

The chief complaint of the government concerning the trial of this
case is that the defendant was permitted to introduce certain evidence
tending to show an alleged compliance on his part with the act of
June 3, 1878 [U. S. Comp. St. 1901, p. 1528], and that the jury was
instructed that, if they believed from this evidence that the defendant
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had substantially complied with that act and with the rules adopted
by the secretary of the interior thereunder, he would be entitled to
their verdict. The act of June 3, 1878, provides that any bona fide
resident of the state of Colorado may fell and remove timber from
the mineral lands of the United States for mining, agricultural, and
domestic purposes within that state in accordance with the terms of
that act and the rules of the secretary of the interior prescribed there-
under. The complaint of the government is founded upon the fol-
lowing rule:

“Every owner or manager of a sawmill, or other person felling or remov-
ing timber under the provisions of this act, shall keep a record of all timber
80 cut or removed, stating time when cut, names of parties so cutting the
same or in charge of the work, and describing the land from whence cut
by legal subdivisions if surveyed, and as near as practicable if not surveyed,
with a statement of the evidence upon which it is claimed that the land is
mineral in character and stating also the kind and quantity of lumber manu-
factured therefrom, together with the names of parties to whom any such
timber or lumber is sold, and shall not sell or dispose of such timber or
lumber made from such timber, without taking from the purchaser a written
agreement that the same shall not be used except for building, agricultural,
mining or other domestie purposes within the state or territory; and every
such purchaser shall be required to file with said owner or manager a cer-
tificate, under oath, that he purchases such timber or lumber, exclusively
for his own use and for the purposes aforesaid.”

The evidence, the introduction of which is assigned as error, is that
about September 10, 1898, the defendant made an oral agreement with
a certain mining company to sell it lumber to timber the Mabel-Grace
mine from time to time as this lumber should be needed for that
purpose; that he delivered about 1,500 feet of lumber under this
agreement; that he was then stopped from proceeding with his con-
tract by the writ of replevin; that afterwards, and on January 10,
1899, he procured a written agreement from this purchaser to the
effect that this lumber had been and would be used for the purpose
of timbering its mining property in the state of Colorado, and for no
other purpose; that he made a similar oral agreement about Septem-
ber 6, 1898, for the sale of lumber to one Swope, a road overseer, and
sold him 720 feet of lumber to improve the county road; that about
January 7, 1899, Swope made a written contract to use this lumber
for that purpose only; that these purchasers made certificates in the
year 1899 that the timber they bought of the defendant was purchased
to be used for the purposes stated in their respective agreements;
that as the defendant cut the logs from which this lumber was man-
ufactured he made daily memoranda on slips of paper of the number
of feet cut, where it was cut, and who cut it, and filed them in his
office; that after his business was stopped by the seizure of the
lumber by the marshal he made up from these slips a record in a
book which was received in evidence, and which contained the state-
ments of fact required to be recorded by the rule which has been
quoted, and that after this record was completed he destroyed the
slips. The objections to the various items of this evidence are many
and varied, but they are all founded on the proposition that it did not
tend to show a compliance with the rule of the secretary under con-
sideration. For the purpose of the decision of this case, but with-



UNITED STATES V. GENTRY. 73

out deciding or intimating any opinion upon that question, it is con-
ceded that there are some parts of this evidence which did not tend
to establish such a compliance. There was, however, another ground
upon which all this evidence was admissible, and that was that it had
a clear tendency to show the good faith and innocence of the defend-
ant. One of his defenses was that he took this timber in good faith,
with an honest belief that he had a lawful right to do so. That de-
fense raised a material issue,—the issue whether the measure of the
right of the government, if it had any right, was the value of the
timber in the trees or its value in the manufactured lumber. The test
to determine whether one is a willful or an innocent trespasser 1s not
his compliance with the law, but his honest belief and his actual in-
tention at the time he commits the trespass. Neither a justification
of his acts nor any other complete defense to them is essential to the
proof that he who committed them was not a willful trespasser. And,
when the good faith or the intent of a party in a given affair is in
issue, his acts and sayings in relation to it at about the time of the
transaction generally constitute the best evidence of the fact, and are
always competent and material. In view of this issue there was no
error in the admission of any of the evidence here challenged. U. S.
v. Homestake Mining Co. (C. C. A.) 117 Fed. 481; Durant Min. Co.
v. Percy Consol. Min. Co., 93 Fed. 166, 168, 169, 35 C. C. A. 252, 254.

This rule of the secretary of the interior requires that the owner or
manager of a sawmill “shall not sell or dispose of such timber or
lumber made from such timber, without taking from the purchaser
a written agreement that the same shall not be used except for build-
ing, agricultural, mining, or other domestic purposes within the state
or territory.” The defendant sold and disposed of three lots of lumber,
which were delivered to the road overseer and to the owner of the
Mabel-Grace mine in September, 1898, without taking the written
agreements required by this rule until some time in January, 1899. It
is assigned as error that the court instructed the jury that they might
find from these facts a substantial compliance with the rule, and might
return a verdict for the defendant. Is it a substantial compliance with a
rule that no sale or disposal of property shall be made without taking a
written agreement, to sell and dispose of the property without procur-
ing any such agreement, and then to obtain one three or four months
after the sale or disposition of the property has been effected? It is
said that the rule does not specify the time when the agreement shall
be taken; that it does not require it to be taken before or at the time
of the sale or disposal of the property; and that the procuring of the
agreements three months after the sales was a literal fulfillment of the
requirements of the rule, especially in view of the fact that these were
continuing contracts, agreements to sell and deliver the lumber from
time to time as the purchasers should need and order it. But, when
the terms and purpose of the rule are considered, it seems clear that
this cannot be the intent with which the secretary prescribed this re-
quirement, nor can it be its true interpretation. The natural and
rational meaning of the prohibition of one act without the doing of
another is that the first shall not be done unless before or at the same
time when it is done the second is also completed. The manifest pur-
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pose of this inhibition strongly indicates that it was intended to be
used and was used in this, its customary, signification. The object
of the rule was to require the person who was taking timber from the
mineral lands of the government to keep a record of his transactions,
and written agreements from his purchasers, to the end that the in-
spectors of the government might see by an examination of these writ-
ings whether or not he was complying with the act of congress. The
general rule was and is that he who takes timber from the lands of
the United States is a willful trespasser. The act of 1878 carves an
exception out of this rule, and gives to the bona fide residents of Colo-
rado and some other states the lawful authority to fell and remove
timber from the mineral lands of the government for certain purposes,
subject to the rules prescribed by the secretary of the interior. It is
only when the bona fide resident fairly and fully complies with the
requirements of the act and of the rules promulgated by the secretary
that he excepts himself from the general rule that all takers are tres-
passers, and removes himself from their class. When the portion of
the rule which declares that such a resident shall not sell or dispose of
the timber or lumber he cuts without taking a written agreement from
the purchaser that the same shall not be used except for the purposes
specified in the law is read in view of the primary and plain meaning
of its terms, and in the light of the evident intent and purpose of the
secretary in prescribing it, its true interpretation is that such a sale
or disposal shall not be made without taking the written agreement
before or at the same time that the sale or disposal is made. It may
be that under some circumstances the reduction of the agreement to
writing within a few hours after the sale or disposal would constitute
a fair compliance with the rule. It may be that it is not imperative
that the agreement should be written and signed at the very instant of
the sale. But it must be taken either before or at substantially the
same time that the timber is sold or disposed of, and dum: fervet opus,
or its taking will not constitute a compliance with the law. A sale
and delivery of the lumber without taking the written agreement until
more than three months thereafter is not a substantial compliance with
the act, and the court below fell into an error in charging the jury
that they might so find. This error necessitates a reversal of the judg-
ment. -

This conclusion has not been reached without a consideration of
the contention of the defendant that the errors in the trial of this
case were not prejudicial to the government, and would not warrant
a reversal of the judgment, for the reason that under the pleadings
and evidence the plaintiff could not have recovered in any event.
His theory is that the amended complaint, which is a complaint in
replevin, superseded the original complaint, which was a complaint
in conversion; that counsel for the government sought to recover at
the trial upon the original complaint only; and that, as he was not en-
titled to recover in conversion, he was not entitled to recover at all.
The amended complaint makes no reference to the original complaint.
It is complete in itself, and it states a cause of action for the recovery
of the possession of logs and lumber, or for their value, and nothing
more. It does not allege or pray to recover damages for the taking
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and conversion of the property. The questions whether or not the
court properly allowed the filing of this complaint upon the motion
of the plaintiff, and whether or not its various rulings against the de-
fendant were just and lawful, are not here for our consideration, be-
cause the defendant has not sued out any writ of error or made any
assignment of errors to enable us to review them. The amended com-
plaint was filed under the order of the court. An amended complaint,
which is complete in itself, and which does not refer to or adopt the
original complaint as a part of it, entirely supersedes its predecessor,
and becomes the sole statement of the cause of action. The original
complaint becomes functus officio from the date of the filing of its
successor. Hawkins v. Massie, 62 Mo. 552, 553; State v. Simpkins,
77 Towa, 676, 678, 42 N. W. 516; Cramer v. Mack (C. C.) 12 Fed.
803, 804, 20 Blatchf. 479; Washer v. Bullit Co., 110 U. S. 558, 562, 4
Sup. Ct. 249, 28 L. Ed.’249. When the amended complaint was filed,
therefore, the original complaint for damages for conversion ceased to
state any cause of action in this suit. The only cause of action stated
then or thereafter was the cause of action in replevin set forth in the
amended complaint. The first judgment in this action was reversed
because a cause of action in replevin was tried on a complaint in con-
version. If the government had recovered at the second trial, it must
be conceded that its judgment would have been equally vulnerable,
because it would have been the result of the trial of an action for con-
version, and would have been a judgment for damages for conversion,
when the only cause of action pleaded was in replevin. But it does not
follow from the fact that a judgment against the defendant on the trial
as it was actually conducted could not have been sustained on account
of erroneous rulings against him that the government might not have
recovered on the pleadings and the evidence if the error of which com-
plaint has been made had not been committed. On the other hand,
it may well be that, if the court had instructed the jury that, if the de-
fendant had not complied with the rule in the removal and sale of the
three lots of lumber which he delivered to Swope and to the owner of
the Mabel-Grace mine, they would have found that he had not substan-
tially complied with the rule of the secretary, and that the government
was entitled to the possession of the timber, or of its proceeds, in the
registry of the court, to the extent at least of its stumpage value, which
was conceded to be $1 per 1,000 feet. If they had come to that con-
clusion, a verdict to that effect would have been in accordance with the
allegations and the proofs under the amended complaint. In this state
of the case it cannot be said to be so clear that the government could
not have recovered, in any event, under the pleadings and the proof
that there is no doubt that the error of the court did not prejudice and
could not have prejudiced the plaintiff, and for that reason it cannot be
disregarded. The presumption always is that error produces prej-
udice. It is only when it appears so clear as to be beyond doubt that
the error challenged did not prejudice and could not have prejudiced
the complaining party that the rule that error without prejudice is
no ground for reversal is applicable. Rajlroad Co. v. Holloway, 52
C. C. A. 260, 114 Fed. 458, 465; Association v. Shryock, 20 C. C.
A. 3, 11, 73 Fed. 774, 781; Railway Co. v. McClurg, 8 C. C. A. 322,
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325, 326, 59 Fed. 860, 863; Deery v. Cray, 5 Wall. 793, 807, 808, 18
L. Ed. 653; Smith v. Shoemaker, 17 Wall. 630, 639, 21 L. Ed. 717;
Moores v. Bank, 104 U. S. 625, 630, 26 L. Ed. 870; Gilmer v. Higley,
110 U. S. 47, 50, 3 Sup. Ct. 471, 28 L. Ed. 62; Railroad Co. v. O'Brien,
119 U. S. 99, 103, 7 Sup. Ct. 118, 30 L. Ed. 299; Mexia v. Oliver, 148
U. S. 664, 673, 13 Sup. Ct. 754, 37 L. Ed. 602; Railroad Co. v.
O'Reilly, 158 U. S. 334, 337, 15 Sup. Ct. 830, 39 L. Ed. 1006; Peck
v. Heurich, 167 U. S. 624, 629, 17 Sup. Ct. 927, 42 L. Ed. 302.

Moreover, the judgment in this case leaves the real issue—the
ownership of the proceeds of the lumber in the registry of the court—
undetermined, and open to subsequent litigation. There have already
been two mistrials of this case. This court has twice read the evi-
dence which the respective parties have been able to produce relative
to the character of the taking of the timber and the intention and
purpose of the defendant, and, in view of the protracted litigation.
which this action is producing, it does not hesitate to express its
opinion that the strong probabilities are that the ultimate result of
this litigation, if continued, will be that the defendant will be found
to be an innocent or unintentional trespasser, and entitled to all the
proceeds of the lumber except its stumpage value of $1 per 1,000
feet; and it suggests that if the parties, within 60 days after the man-
date of this court is filed in the circuit court, shall stipulate that
the United States may recover and be paid one-seventh, and the de-
fendant, Gentry, may recover and be paid six-sevenths, of the proceeds
of the lumber and logs in the registry of the court, without the tax-
ation of any costs against either party, a judgment to that effect
might be rendered upon this stipulation, and payments could be made
accordingly. Such a course of proceeding would probably be more
beneficial and less expensive to each of the parties to this litigation
than farther trials of this action. If no such stipulation should be
made, the case must be tried again,

As the pleadings now stand, the main issue is the ownership of the
proceeds of the logs and lumber in the registry of the court. If the
defendant was not a trespasser, he is entitled to this amount. If he
was an innocent trespasser, he is probably entitled to about six-
sevenths of it, while the government is entitled to one-seventh. If
he was a willful trespasser, the United States is entitled to the entire
fund. The judgment of the circuit court is reversed, and the case is
remanded to the court below for further proceedings not inconsistent
with the views expressed in this opinion.

CALDWELL, Circuit Judge (dissenting). The brief of the plain-
tiff in error does not comply in any respect with the requirements
of rule 24 of this court (31 C. C. A. clxiv, go Fed. clxiv), which de-
clares that errors not specified according to that rule “will be disre-
garded.” The technical character of the plaintiff’s case makes it one
for the rigorous application of this rule. Tubbs v. U. S, 44 C. C. A.
357, 105 Fed. 59; City of Lincoln v. Sun Vapor Street Light Co.,
19 U. S. App. 431, 8 C. C. A. 253, 59 Fed. 756; Assurance Co. v.
Polk, 44 C. C. A. 104, 104 Fed. 649; Oswego Tp. v. Travelers’ Ins.
Co.,, 36 U. S. App. 13, 17 C. C. A, 77, 70 Fed. 225; Van Gunden
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v. Iron Co., 8 U. S. App. 229, 3 C. C. A. 294, 296, 52 Fed. 838, 841;
Grape Creek Coal Co. v. Farmers’ Loan & Trust Co., 24 U. S. App.
38, 45, 12 C. C. A. 350, 353, 63 Fed. 891, 894; Doe’s Ex’rs v. Mining
Co., 44 U. S. App. 204, 214, 17 C. C. A. 190, 196, 70 Fed. 455, 461;
Sovereign Camp v. Jackson, 38 C. C. A. 208, 97 Fed. 382. There is
no reason why this rule, which we have applied in so many other
cases, should not be applied to this case, but many reasons why it
should be, and among them this one: it would have the effect to ter-
minate this litigation. It is always allowable to oppose one techni-
cality against another in order to put an end to litigation and promote
the ends of justice.

If this rule is disregarded, and the merits gone into, it should be
affirmed. Three small lots of lumber, amounting in the aggregate
to a few hundred feet only, were delivered before the required written
agreement was signed, but the sale was of so much lumber as the
road overseer might need in making and repairing the roads in his
district and of a small quantity a miner might need in his mining
operations. When the defendant agreed to supply this lumber, no
fixed quantity was or could be agreed upon that was to be determined
by its application to the purposes and uses for which it was pur-
chased. As soon as this amount was ascertained, the required writ-
ten agreement was signed. This was not only a substantial, but a
full, compliance with the rule of the secretary of the interior.

The verdict and judgment for the defendant ex necessitate disposed
of the fund in court, because that fund was derived from the sale of
property, which, though claimed by the United States at the inception
of the suit, the jury found belonged to the defendant, and this finding
necessarily entitled him to the fund. It is unreasonable to suppose
that the owner of the property was not entitled to the proceeds of
its sale. On motion the court must have ordered the proceeds of
the sale paid to thz owner of the property sold, in accordance with the
uniform practice in such cases.

OLSEN v. NORTH PACIFIC LUMBER CO,
(Circuit Court of Appeals, Ninth Circuit. November 3, 1902.)
No. 726.

1. APPEAL—QUESTIONS REVIEWABLE ON SECOND APPEAL—LAW OF CasE.

Where the action of a trial court in a certain respect was specifically
assigned as error in the appellate court, and was approved, at least by
implication, the trial court is justified in following the same course on a
second trial, and its action in so doing will not be again reviewed on a
second appeal.

2. INJURY OF SERVANT—~NOTICE OF STARTING MACHINERY—CUSTOMARY MANNER
OF OPERATION.

One employed as off-bearer in a sawmill, his duty being to remove the
hooks from the log or cant after it has been placed on the carriage, is
not entitled to notice when the carriage is about to start, where it is
uniformly started as soon as the hooks are removed, and he has been
engaged at the work a sutficient length of time to know such fact.

8. INsTRUCTIONS—CONFORMITY TO ISSUES.

Where the complaint, in an action by a servant against the master to

recover for an injury, alleged that such injury occurred through the
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negligence of a fellow servant who was “habitually careless and negli-
gent,” which fact was known to defendant, and plaintiff introduced evi-
dence of other alleged acts of negligence to sustain such allegation, it
was not error to charge that to authorize a recovery the jury must find
that the fellow servant was habitually careless, and that defendant knew
or should have known such fact,

In Error to the Circuit Court of the United States for the District
of Oregon.

John H. Mitchell, Watson & Beekman, and E. Mendenhall, for
plaintiff in error.
] Dolph, Mallory, Simon & Gearin and Rufus Mallory, for defendant
in error.

Before GILBERT and MORROW, Circuit Judges, and HAW-
LEY, District Judge.

GILBERT, Circuit Judge. This is an action brought against the
defendant in error by the plaintiff in error to recover damages for
injuries which he sustained while in the employment of the defendant
in error in its lumber mill. In the complaint the defendant in error
is charged with negligence in retaining in its service one Riley Rearick,
a fellow servant with the plaintiff in error. On the day when the acci-
dent occurred Rearick was the sawyer in charge of the “pony saw,”
and in connection therewith operated a steam derrick, by means of
which logs or cants which had been sawed into proper shape were
lifted from the floor of the mill and placed upon a saw carriage, where
they were sawed into lumber. The derrick lifted the logs or cants by
means of chains, on the ends of which were hooks which grappled
them. The plaintiff in error assisted in this operation in the capacity
of second off-bearer. It was his duty, after the cants had been lifted
from the floor and placed upon the carriage preparatory to being
sawed into lumber, to detach the hooks from the cants. When the
cants were free it was the duty of Rearick to start the carriage toward
the saw. On the occasion of the accident a cant had been placed on
the carriage, and the plaintiff in error had removed the hooks from the
cant, when Rearick caused the carriage to start; but the plaintiff in
error at that time had his foot upon the saw carriage in such a position
that in the forward movement of the carriage his foot was caught and
crushed. In his complaint he alleges that Rearick was habitually care-
less and negligent in the performance of his duty as sawyer; that the
defendant in error knew that fact, and negligently retained him in its
employment; and that the defendant in error was further negligent in
not giving proper instructions and in not providing suitable rules for
the conduct of Rearick in the discharge of his duty, and for not exer-
cising reasonable diligence and care in inquiring into and supervising
his conduct as such sawyer in its employment. The case comes to this
court for the second time, error being assigned to the ruling of the
court upon the second trial in admitting certain evidence and in giving
and refusing certain instructions to the jury.

It is contended that the court erred in permitting the jury to view
the premises where the accident occurred, and to see the machinery
of the mill in operation. It is not contended that the jury were in fact
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misled, or that any experiment was made for their enlightenment, or
that the machinery was operated in any manner different from the
usual method, or that the jury saw anything other than the machinery
as it was in its ordinary, continuous, daily operation; but authorities
are cited to sustain the proposition that to permit the jury to view the
operation of the machinery which occasioned the injury which is the
subject of the action is to permit the jury to take evidence outside of
court, and in the absence of parties and counsel, and is error, for the
reason that it affords an opportunity to the party charged with negli-
gence to so operate the machinery as to mislead the jury in his favor.
We do not think that this question is now before us. The same error
was assigned when the case was formerly in this court. Olsen v.
Lumber Co., 40 C. C. A. 427, 100 Fed. 384. It there appeared that
not only had the court permitted the jury to view the machinery in
operation, but it was shown that at the time when the view was had
Rearick was in charge of the operation. In disposing of the error so
assigned, this court, by McKenna, circuit justice, said: “We are
not prepared to say that a view of a scene of an occurrence may not
include machinery in operation. To permit the operation of the ma-
chinery, however, by the persons whose care or skill or duty is in
question, is seriously disputable.” We regard this utterance of the
court as affirming the action of the trial court, and as expressing the.
opinion that it was not deemed error under the statute of Oregon to
permit a view of the scene of an accident, together with a view of the
operation. of the machinery in connection with which the accident
occurred. The question was directly presented to the court for ad-
judication, and, while the opinion of the court may not have been ex-
pressed in such clear and definite language as to constitute a precedent
upon the point pres%nted, it was, we think, sufficient for the guidance
of the trial court upon the second trial. The circuit court upon the
second trial (106 Fed. 298) so understood it, and upon deciding the
motion for a new trial remarked: “Under no circumstances should
I feel warranted, upon a second trial, in departing from the course
pursued in the former trial, where that course had been a ground of
objection on appeal, and in respect to which this court, if not sustained,
had at least not been overruled nor criticised.” We think the trial
court was justified in regarding the decision of this court as settling
the law of the case for its guidance upon a second trial, and, if so, it
was not error to follow it, nor are we now required to enter upon a
consideration of the grounds upon which the former opinion of this
court was based.

The plaintiff in error earnestly contends that the defendant in
error by its answer admits its negligence as it is charged in the
complaint. The argument is that inasmuch as the complaint alleged
that Rearick owed an active duty to give the plaintiff in error notice
or warning before starting the saw carriage, and the defendant in
error in its answer denied that Rearick owed such duty but at the
same time admitted that the plaintiff in error was entitled to such
notice, it by implication admitted that Rearick did not know that he
owed plaintiff in error the duty of giving such notice, and that the
defendant in error was aware of his want of such knowledge, “for
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if it was not his duty he could not have supposed that it was, and
the defendant in error could not have supposed that he did”; and it
is contended that actual lack of knowledge on the part of Rearick
that such was his duty, with notice thereof to the defendant in error,
rendered Rearick incompetent and the defendant in error negligent.
In brief, the argument is that because the defendant in error admitted
that the plaintiff in error was entitled to notice, but denied that it
was Rearick’s duty to give such notice, it admitted by implication that
Rearick was negligent, and that it knew that he was. The defect
of the argument is that it construes the admission that the plaintiff
in error was entitled to notice into an admission that it was Rear-
ick’s duty to give it. Tt does not follow, from the denial and the
admission contained in the answer, that Rearick owed an active duty
to give notice to the plaintiff in error of the starting of the carriage,
that Rearick was negligent, or that the defendant in error knew that
he was. The defendant in error in its defense to the action assumed
the position that, although the plaintiff in error was entitled to no-
tice of the starting of the carriage, Rearick owed no active duty to
give the signal thereof. This cannot be construed as an admission
that Rearick himself so understood his duty. Notwithstanding the
admissions of its answer, the defendant in error would not have been
precluded from showing, if it could have shown it, that Rearick did
in fact habitually give notice to the off-bearer before starting the
carriage. The admission of the answer, moreover, was followed by
the averment that the method of the operation was itself notice to
the off-bearer. It alleged that in the operation of the steam derrick
and the saw carriage it was known and understood by all employed
therein that the removal of the hooks from the cant was the signal
to start the saw carriage forward; that it was’notice to Rearick
that the work of the off-bearer was completed, and it was notice to
the off-bearer that the carriage would be started. There was evidence -
to sustain this allegation. There was some evidence contradicting
it, it is true, but with the weight of the evidence we are not con-
cerned. It would seem that the performance of a visible act, such
as the removal of the hooks from the cant, leaving it free to move
forward on the saw carriage, was, in the rmature of things, a suffi-
cient notice to the off-bearer. It was his duty to detach the hooks,
and he had the best of opportunities for knowing that when that was
done the carriage would be started. That was all the notice he or
any one had ever had, and he must be held to have understood and
accepted the risks of his employment in the manner in which the
work was carried on. He had been employed for some months in
and about the mill, but had been second off-bearer to Rearick’s saw
less than two days when the accident occurred. In that time, how-
ever, he had removed the hooks and had seen the saw carriage start
from 12 to 20 times every hour. In view of these considerations, it
must be held that there was no error in the refusal of the court to
charge the jury that it was one of the duties of Rearick’s position as
sawyer to look out for the plaintiff in error, or to give him reasonable
notice or warning before starting the moving of the saw carriage, or
in instructing the jury, in substance, that there was nothing in the
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case tending to show that it was Rearick’s duty to give particular
notice that the carriage was about to start. The question both of

Rearick’s duty in the premises and that of the defendant in error
was under consideration when the case was first in this court. It
was then held that the contention that the defendant in error should
have directed Rearick, as sawyer, by rules and regulations, to ob-
serve care to the plaintiff in error, as off-bearer, could not be sus-
tained. Said the court:

«To observe such care was essentially Rearick’'s duty, assumed in and by
his employment. The business was not complex. There was no evidence
that it was customary in sawmills to direct employés hy special rules, and
it could not be so held as a matter of law or submitted to the jury to decide
without evidence. In complex employments like railroads rules have been
held to be necessary. To require them in the simpler employments would
only embarrass them, without useful effect.”

This was said with reference to the evidence in the record, which
showed then, as it does now, that no rules had been given Rearick
by the defendant in error, and that no notice had been given the off-
bearer or other employés of the starting of the saw carriage other
than the removal of the hooks from the cant. The former decision
of this court can be regarded in no other light than as holding that,
although plaintiff in error was entitled to timely notice of the start-
ing of the saw carriage, he was not entitled to notice other than that
which was in fact given, and which was in accordance with the usual
practice and method of operating the machinery in the mill. On the
first trial of the case in the circuit court the jury was instructed upon
this general subject in the following words:

“Something has been said as to the duty of the company to provide rules
and regulations. There is no testimony proper for your consideration tending
to show that in this particular case there was any duty devolved upon the
mill company to provide rules and regulations as to how that saw should
be started. The question of negligence in starting this saw, broadly, is sub-
mitted to you for your judgment as reasonable men. It is claimed that the
nature of that employment is such that the employés were bound to take
notice that when the cant was upon the carriage and the hooks were loosened
the carriage was to start, and that the employés had notice of that from the
manner in which the mill was being operated; that the mill was operated
continuously in that way, from month to month and from year to year, and
for at least two or three days’ time during which this plaintiff operated
there as second off-bearer; that he knew and saw that that was the way
the mill was operated,—when the cant was on the carriage and the hooks
were loosened the carriage started. There is nothing that justifies the claim
that the mill company ought to have had rules; that they ought to have had
some bell or signal, or method of notifying the party that the carriage was
going to start, independently of the practice and of what was reasonable,—
what a reasonably prudent man would have supposed, and what the course
of business warranted him in knowing was the way in which the mill was
operated. The duty was enjoined upon Riley Rearick, not by rules,—that
makes no difference,—but the duty was enjoined upon him by law, to be
careful. The mill company could not have made that duty any stronger
than the law makes it. The law devolves upon him the duty to exercise
reasonable care in his conduct in the operation of that saw, and what is
reasonable care 1s a question for your determination. The law also enjoined@
upon the plaintiff himself the exercise of reasonable care. Fe was not to
trust wholly to Riley Rearick. He must look out for himself. It was a
hazardous employment he engaged upon, and he must exercise reasonable
care himself, and the law enjoined that duty upon him. The law enjoined

119 r.—6
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upon each of these parties the duty to be careful in thelr respective employ-
.ments; each to look out for himself, and each to look out for his co-emplnyés
as far as circumstances would permit,—as far as it could be reasonably ex-
pected of them under the circumstances; and, if the company had enjoined
that duty by rules, it would have made the duty no more obligatory than
the law makes it. It would not have strengthened the obligation which the
law imposed upon these parties in that respect. So, then, gentlemen, if Riley
Rearick was a careless man, and if the company knew that he was a careless
man, either from general reputation or from notice of specific acts of care-
lessness coming to it, and if, being so careless, Riley Rearick was careless
at the time of this accident, and the plaintiff himself was not careless at
the time of the accident,—was in the exercise of due care,—if you find all
these things concurring, then you may find a verdict for the plaintiff, and
it will be your duty to do so. Otherwise your verdict should be for the
defendant.”

That instruction was approved upon the former hearing in this
court. It was again given upon the second trial. We think it cov-
ers the whole ground of the duty of the defendant in error and of
Rearick toward the plaintiff in error in the premises.

Error is assigned to the following instruction

“If you find that Riley Rearick was habitually negligent or was a careless
man, and that the company had notice of that, or that the facts and cir-
cumstances are such that the company ought to have known it, and that
the plaintiff did not know it (and there is no charge here that the plaintiff
did), and that because of such negligence the plaintiff was injured, that negli-
gence on his part contributing to the injury, your verdict should be for the
plaintiff; otherwise it should be for the defendant.”

And to the instruction given when the jury came in for further in-
structions, as follows:

“If you find, first, that this accident is the result of his negligence; second,
if you find that he was an habitually careless man; third, if you tind that
the defendant knew that he was an habitually careless man, or ought to have
known it under the circumstances,—these three things concurring, your ver-
dict should be for the plaintiff; otherwise it should be for the defendant.”

It is contended that there was error in these instructions, in that
the court charged the jury that in order to find a verdict for the plain-
tiff they must find that Rearick was habitually careless, and in so doing
required the jury to find more than the law required; that the use of
the word “habitually” as it was employed by the court was erroncous ;
that to sustain his cause of action the plaintiff was required to prove
no more than that Rearick was less careful than a person of ordinary
care. In his complaint the plaintiff in error had alleged that Rearick
was “habitually careless and negligent,” and that the defendant in
error knew that fact. The instruction to the jury must be viewed in
the light of the pleadings and the evidence upon which it was based.
It was given with reference to four specified accidents occurring in a
period of five years, concerning which the court reviewed the evidence
and commented thereon, and concluded in these words: “These are
the several incidents and accidents, if you may term them such, relied
upon by the plaintiff as showing that Rearick was habitually careless
and negligent.” The attention of the jury was thus directed to those
incidents, and it was upon such evidence, if at all, that they were to
find that Rearick was habitually careless. If counsel for the plaintiff
in error considered that the charge was open to objection on account
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of the use of the word “habitually,” they should in their exception have
directed the attention of the court thereto. Their exception to the
charge was general. It did not advise the court of the nature of the
objection. Undoubtedly the court would have corrected the language
of the charge if it was calculated to mislead the jury and the court’s
attention had been directed specifically to it.

But there is another reason why we think the instruction was not
reversible error. The trial court upon the motion for a new trial held
that there was not sufficient evidence in the case to sustain a finding
that the defendant in error knew that Rearick was careless. The
court observed: “In this case the evidence in the particulars men-
tioned was so slight and unsatisfactory that it would have been the
duty of the court to set aside the verdict if there had been one.”

We find no error for which the judgment should be reversed. It is
accordingly affirmed.

HECKMAN et al. v. SUTTER et al.
(Circuit Court of Appeals, Ninth Circuit. November 10, 1902.)
No. 792.

1. PuBLic LANDS—ALASKAN TIDE LANDS—RIGHT OF OCCUPANCY.

Under the provision of section 8, Act May 17, 1884 (23 Stat. 24), pro-
viding a civil government for Alaska and creating a land district therein,
that “the Indians or other persons in said district shall not be disturbed
in the possession of any lands actually in their use or occupation or now
claimed by them, but the terms under which such persons may acquire
title to such lands is reserved for future legislation by congress,” there
having been no subsequent legislation which impairs its force, persons
who, with their grantors, have since, prior to said act, occupied and used
public lands adjacent to the coast, including a small strip of tide lands
which they had cleared from stones and stumps to fit it for use in drawing
seines for catching salmon, are entitled to be protected in the undisturbed
use of such tide lands as against others who assert a common right to
.fish thereon.

Appeal from the District Court of the United States for Division
No. 1 of the District of Alaska.

Chickering & Gregory and Oscar Foote, for appellants.
Winn & Shackleford, for appellees.

Before GILBERT, ROSS, and MORROW, Circuit Judges.

ROSS, Circuit Judge. The record in this case shows that for many
years there was a small Indian settlement at a point on Tongass nar-
rows, in Southeastern Alaska, where Ketchikan creek flows into the
sea. The shore line there is in the form of a crescent, in front of which,
at low tide, there is a sand and gravel beach alternately covered and
uncovered by the flow and ebb of the tide. It was the custom of the
Indians to fish for salmon at that place, as they were and still are found
~in great numbers at and about the point where the creek empties into
‘the sea. ‘

On the 17th day of May, 1884, congress passed an act entitled “An
act providing a civil government for Alaska” (23 Stat. 24), by which
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the land district of Alaska was created, and a United States land office
established at Sitka. No provision was thereby made for the entry
nor for the survey of any of the public lands of the territory other
than mining claims, but it was, among other things, provided by sec-
tion 8 of the act “that the Indians or other persons in said district shall
not be disturbed in the possession of any lands actually in their use or
occupation or now claimed by them, but the terms under which such
persons may acquire title to such lands is reserved for future legisla-
tion by congress.”

By an act approved March 3, 1891, entitled “An act to repeal timber-
culture laws, and for other purposes” (26 Stat. 1095 [U. S. Comp. St.
1901, D. 1535] ), congress provided, among other things, for the entry
of lands in Alaska for town site purposes, and also “that any citizen
of the United States twenty-one years of age, and any association of
such citizens, and any corporation incorporated under the laws of the
United States, or of any state or territory of the United States now
authorized by law to hold lands in the territories, now or hereafter in
possession of and occupying public lands in Alaska for the purpose of
trade or manufactures, may purchase not exceeding one hundred and
sixty acres, to be taken as near as practicable in a square form, of
such land at two dollars and fifty cents per acre: provided, that in
case more than one person, association or corporation shall claim the
same tract of land, the person, association or corporation having the
prior claim by reason of possession and continuous occupation shall
be entitled to purchase the same; but the entry of no person, associa-
tion, or corporation shall include improvements made by or in posses-
sion of another prior to the passage of this act.” ‘

In May, 1898, an act was passed by congress entitled “An act ex-
tending the homestead laws and providing for right of way for rail-
roads in the district of Alaska, and for other purposes” (30 Stat. p.
409, [U. S. Comp. St. 1901, p. 1412] ), the first section of which is as
follows :

“That the homestead land laws of the United States and the rights incident
thereto, including the right to enter surveyed or unsurveyed.lands under
provisions of law relating to the acquisition of title through soldiers’ addi-
tional homestead rights are hereby extended to the district of Alaska, subject
to such regulations as may be made by the secretary of the interior; and
no indemnity, deflciency, or lieu lands pertaining to any land grant whatso-
ever originating outside of said district of Alaska shall be located within or
taken from lands in said district: provided, that no entry shall be allowed
extending more than eighty rods along the shore of any navigable water,
and along such shore a space of at least eighty rods shall be reserved from
entry between all such claims, and that nothing herein contained shall be
so construed as to authorize entries to be made, or title to be acquired, to

the shore of any navigable waters within said district: and it is further pro-
vided, that no homestead shall exceed eighty acres in extent.”

Section 10 of this latter act is in part as follows:

“That any citizen of the United States twenty-one years of age, or any as-
sociation of such citizens, or any corporation incorporated under the laws
of the United States or of any state or territory now authorized by law to
hold lands In the territories, hereafter in the possession of and occupying
public lands in the district of Alaska in good faith for the purposes of trade,
manufacture, or other productive industry, may each purchase one claim only
uot exceeding eighty acres of such land for any one person, association. or
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corporation, at two dollars and fifty cents per acre, upon submission of proof
that said area embraces improvements of the claimant and is needed in the
prosecution of such trade, manufacture, or other productive industry, such
tract of land not to include mineral or coal lands, and ingress and egress
shall be reserved to the public on the waters of all streams, whether navi-
gable or otherwise: provided, that no entry shall be allowed under this act
on lands abutting on navigable water of more than eighty rods: provided,
further, that there shall be reserved by the United States a space of eighty
rods in width between tracts sold or entered under the provisions of this act
on lands abutting on any navigable stream, inlet, gulf, bay, or seashore, and
that the secretary of the interior may grant the use of such reserved lands
abutting on the water front to any citizen or association of citizens, or to
any incorporation incorporated under the laws of the United States or under
the laws of any state or territory, for landings, and wharves, . with the
provision that the public shall have access to and proper use of such wharves,
and landings, at reasonable rates of toll to be prescribed by said secretary,
and a roadway sixty feet in width, parallel to the shore line as near as may
be practicable, shall be reserved for the use of the public as a highway: pro-
vided, further, that in case more than one person, association, or corporation
shall claim the same tract of land, the person, association, or corporation
having the prior claim, by reason of actual possession and continued occupa-
tion in good faith, shall be entitled to purchase the same, but where several
persons are or may be so possessed of parts of the tract applied for, the
same shall be awarded to them according to their respective interests: pro-
vided, further, that all claims substantially square in form and lawfully
initiated, prior to January twenty-first, eighteen hundred and ninety-eight,
by survey or otherwise, under sections twelve and thirteen of the act ap-

proved March third, eighteen hundred and ninety-one, twenty-sixth Statutes

at Large, chapter five hundred and sixty one [U. 8. Comp. St. 1901, p. 1535],
may be perfected and patented upon compliance with the provisions of said
act, but subject to the requirements and provisions of this act, except as to
area, but in no case shall such entry extend along the water front for more
than one hundred and sixty rods: and provided, further, that the secretary
of the interior shall reserve for the use of the natives of Alaska suitable
tracts of land along the water front of any stream, inlet, bay, or sea shore
for landing places for canoes and other craft used by such natives: pro-
vided, that the Annette, Pribilof Islands, and the islands leased or occupied
for the propagation of foxes be excepted from the operation of this act.”

The evidence tended to show, and the court below found, that an
Indian named Charles Dickson “had settled upon the uplands near the
mouth of Ketchikan creek, in the district of Alaska, at the tide waters
of Tongass narrows, and had occupied and possessed certain lands at
said place, on which were constructed the houses in which he and
his family lived, and from which, during certain portions of the year,
he carried on and conducted the business of fishing, in the manner and
in accordance with the usual customs of the Indians; that by such
occupation and use of said uplands the said Charles Dickson, on the
17th day of May, 1884, and for many years prior thereto, was and had
been in the actual possession of the uplands in and about the mouth of
said Ketchikan creek, as aforesaid.” In 1888 the Indian Dickson
executed to one Berry a quitclaim deed for a specifically described
tract of 160 acres of land (including the house in which he lived, which
was located a few hundred feet from Ketchikan creek, and but a few
feet above high tide), fronting about a mile on the sea, and extending
back therefrom about a quarter of a mile. It seems from the record
that at the time of the execution of this deed Dickson was the only
Indian (besides his wife and her daughter, who lived with him) then
remaining at the place. The evidence concerning the question of
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Dickson’s possession is wholly indefinite and uncertain, and the court
below so stated in its findings of fact; finding, however, that “he
actually occupied a small tract of land, sufficient for the small houses
in which he lived, and for the said fishing business, according to the
primitive methods then employed by Indians.” The evidence shows,
and the court found, that the complainants below (appellees here) and
their grantors (claiming under Berry) reduced to possession a con-
siderable portion of the 160 acres described in the deed from Dickson
to Berry, and “have used, occupied, and possessed all that portion
thereof immediately about the mouth of the said Ketchikan creek
bordering on Tongass narrows as aforesaid”; that for many years
they have cleared the tide flats in and about the mouth of the creek of
“stones, trees, stumps, and other débris that has drifted thereon each
and every year before the beginning of the fishing season, and have
prepared the said flats for fishing purposes, and during the fishing sea-
son have fished thereon, and on so much of said flats and the uplands
as immediately surround the mouth of the said Ketchikan creek.” It
also appears that the complainants or their grantors erected a cannery
and other improvements within 1,000 or 1,200 feet of the mouth of
the creek, for the purpose of canning the salmon so caught, at a cost
of about $40,000. 'In catching the fish the complainants and their
grantors used long seines, one end of which was fastened on the beach,
and the other end carried out into the water so as to gather in the fish,
and brought around to the beach also, thus necessitating the use of a
portion of the tide flat in the operation. In July of the year 1goo the:
appellant the Alaska Packers’ Association, which had a cannery within
a few miles of this fishing ground, through some of its employés, who
were also made defendants to the suit and are also appellants here,
undertook, by means of larger seines and more of them, to commence
to operate the same ground, and thus interfered with the possession
and use of the tide flat in question then and theretofore enjoyed by
the complainants, and prevented the complainants from using the same
except when the defendants were not doing so. For those acts this
suit was brought, the complainants seeking a decree restraining the
defendants from entering upon the tide flat'in question and waters in
front thereof and taking fish therefrom, or from interfering with the
alleged sole right of the complainants to use the said ground for fish-
ing purposes. The court below having found possession by the com-
plainants and their grantors of the upland adjoining the tide land ad-
jacent to Ketchikan creek, and that 600 feet along the shore line of
Tongass narrows (being 300 feet on each side of Ketchikan creek) “is
a reasonable and proper space as a right of way for the said complain-
ants from their said uplands to the deep water of the sea, and in setting
their seines, and landing the same in their fishing business, and they
are entitled to the sole and unrestrained use thereof for such pur-
poses,” rendered a decree adjudging that the complainants have the
“use and occupancy of a highway from their upland holdings to the
deep waters of the sea on Tongass narrows, in and about the mouth
of Ketchikan creek, Alaska, of six hundred feet in width, being three
hundred feet along the shore line of Tongass narrows on each side of
Ketchikan creek,” and enjoining the defendants “from in any manner



HECKMAN V. SUTTER. 87

_interfering with the complainants in their use of said right of way in
going from their said upland holdings to the deep waters of the sea,
and from interfering with the complainants or in any manner retarding
or delaying them in the use of their seines and nets in spreading the
same in the approaches to the deep water, and in drawing them in
upon the said tide flats or their upland grounds, and that they, and
each of them, are further restrained and enjoined from in any manner
interfering, hindering, or delaying the complainants in the use and oc-
cupation of the said right of way for the purpose of pursuing their busi-
ness of fishing, and going to and from their upland holdings to the
deep water of the sea, and in so drawing and setting their seines with-
out let, hindrance, or delay from any one over said right of way to
their said upland holdings.”

The ground upon which the court below gave its judgment may be
seen from this excerpt from its opinion:

“We therefore have these propositions fairly well settled by the decisions:
First, that the owner of the upland adjoining tide waters has littoral rights
in the tide flats and the approaches to deep water that are valuable, and are
property rights of which he cannot be deprived without due compensation;
and, second, that he may construct wharves upon these tide flats running out
from his uplands and in front thereof to deep water, unless he shall so con-
struct them as to make his wharves a nuisance or a purpresture, and thereby
to impede navigation and the exercise of those rights enjoyed in common by
all people. It is also settled by high authority that the. right to take fish
in the waters of the sea, and even along the tide flats, is one common to all
of the citizens. In what, then, are the property rights of the littoral owner
greater or more sacred than the common right of all citizens to take fish?

“The right of the littoral owner to construct a wharf in front of his land
s unquestioned, and it is clear that by such construction he deprives all
others from the right to fish or in any other way to occupy the ground cov-
ered by his wharf. It Is a matter of common information that driving piles
and the construction of wharves thereon make the taking of fish beneath the
wharf practically impossible. Are we to say, then, that the littoral owner’s
right of way across the tide flats to deep water permits him to occupy the
tide flats to deep water, permits him to occupy the tide flats with his wharf
whereby the right of fishery is made impossible, and yet by cleaning the
flats from débris and other material that gathers thereon, and making them
practical for the use of his nets and for the purpose of drawing them across
the same, and landing the fish upon the uplands, that he acquires no higher
or better right in this behalf than that which inures in common to all citizens
to fish and navigate the seas and rivers of our country? It is believed that
the principle which gives the littoral owner a right of way and the right to
construet a wharf in front of his upland across the tide flats to the deep
water may be also as clearly and reasonably applied to a right of way that
shall permit the littoral owner to exercise certain possessory rights as a right
of way to the deep water of the sea over the tide flats, and that he may
. acquire certain possessory rights of such right of way by cleaning away the -
débris and material deposited thereon and making it a clear and proper road-
way from the deep water to the upland over which he may pass and repass
with his nets in the act of fishing, unobstructed and uninterrupted by the
nets or other appliances of those who have a common right to -take fish in
the waters of the seas and rivers of Alaska,

«Jt appears from the testimony in this case that the nets commonly used
by fishermen in taking salmon are from a hundred to several hundreds of
fathoms in length. A reasonable right of way to deep water for the purpose
of setting and bringing in these nets to the high land would certainly seem to
be not less in width than the shortest nets used, viz., six hundred feet, and
that in going over this right of way to and from the upland the complainants
should not be impeded or obstructed by any others who may have the common
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rights of fishery at this point. That the possessory rights exercised over the
right of way by the littoral owners in cleaning the débris, stumps, timber,
brush, and stones therefrom gives the complainants as clear a right thereto
as if the same was covered by a wharf. It is not intended that this right
of way shall give the complainants exclusive rights of fishery upon the tide
flats, but it is intended that in pursuing their vocation in taking fish from the
deep water or along the tide flats, in going and returning to and from their
upland holdings, they shall be in no wise interfered with or hindered by
other fishermen. It seems clear to the court that to this extent the property
rights of the littoral owners must be protected by law, and that, as in the
case of the construction of a wharf, any interference with the right of the
littoral owner or any interference with the littoral rights to the upland owner
may be prevented by the restraining order and injunction issuing from this
court.”

We are of the opinion that the decree may and should be affirmed
without reference to the theory upon which the court below proceeded.
It is well settled that the United States government, while it holds
country as a territory, has all the powers of national and municipal
government, and may, if it sees fit to do so, grant rights in or titles
to the tide lands of such territory as well as the public lands above
high-water mark. The case of Shiveley v. Bowlby, 152 U."S. 1, 14
Sup. Ct. 548, 38 L. Ed. 331, leaves nothing more to be said on that
question.

When, in 1884, congress undertook to provide a civil government
for Alaska, it made of the territory a land district, located a United
States land office at Sitka; put in full force and effect therein “the laws
of the United States relating to mineral claims and the rights incident
thereto,” with certain conditions not necessary to be mentioned, with-
holding therefrom the application of “the general land laws of the
United States,” and expressly declaring “that the Indians or other
persons in said district shall not be disturbed in the possession of any
lands actually in their use or occupation or now claimed by them, but
the terms under which such persons may acquire title to such lands is
reserved for future legislation by congress.” Section 8, Act May 17,
1884 (23 Stat. 24). There has been no “future legislation by congress”
that applies to the present case, for this case involves no question of
purchase or entry, and concerns only the right of occupancy and use
of certain of the lands of the United States, including a small strip
of tide land, as against a similarly asserted right on the part of third
persons, which occupancy and use in no manner interferes with the
right of navigation of the public waters. The prohibition contained in
the act of 1834 against the disturbance of the use or possession of any
Indian or other person of any land in Alaska claimed by them is sui-
ficiently general and comprehensive to include tide lands as well as
lands above high-water mark. Nor is it surprising that congress, in
first dealing with the then sparsely settled country, was disposed to
protect its few inhabitants in the possession of lands, of whatever
character, by means of which they eked out their hard and precarious
existence. The fact that at that time the Indians and other occupants -
of the country largely made their living by fishing was no doubt well
known to the legislative branch of the government, as well as the fact
that that business, if conducted on any substantial scale, necessitated
the use of parts of the tide flats in the putting out and hauling in of the
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necessary seines. Congress saw _proper to protect by its act of 1834
the possession and use by these Indians and other persons of any and
all lands in Alaska against intrusion by third persons, and so far has
never deemed it wise to otherwise provide. That legislation was suf-
ficient authority, in our opinion, for the decree of the court below
securing the complainants in the use and possession of land which the
evidence shows and the court found was held and maintained at the
time of their disturbance therein by the defendants, and for years
theretofore had been so held and maintained.
The judgment is affirmed.

O

STEWART v. UNITED STATES.
(Circult Court of Appeals, Eighth Circuit. November 8, 1902)
No. 1,717,

1. CrRiMINAL LAaw—HABEAs CORPUS—JURISDICTION OF CouRTs—REMOVAL OF
PRrisONER—SUFFICIENCY OF INDICTMENT.

Where a prisoner arrested under a warrant based on an indlctment
in a foreign district is committed for removal to the foreign district
solely on the strength of the indictment, the circuit or district court
of the district in which he is arrested has authority on habeas corpus to
examine the indictment, and to release the prisoner in case it is funda-
mentally defective.

8 8aMeE—Using THE Maius 1O DEFRAUD—INDICTMENT.

An indictment under Rev. St. § 5480 [U. S. Comp. St. 1901, p. 3696],
punishing the use of the mails with intent to defraud, must ullege that
defendants had devised a scheme to defraud, which was to be effected
by opening or intending to open correspondence with some person by
means of the use of the mails, or by inciting such person to open com-
munication with defendants, or some of them, and that, in the execution
of the scheme, defendants either placed a letter in a post office, or took
one therefrom.

8. SaME.

Another requisite of such an indictment is that the fraudulent scheme
must be described with sufficient certainty to inform defendants with
reasonable certainty of the nature of the evidence to establish the scheme
which will be adduced at the trial.

4 SAME.

An indictment under Rev. St. § 5480 [U. S. Comp. St. 1901, p. 3696},
found in the district of Kansas, after alleging that defendants’ fraudu-
lent scheme was to be effected by inciting divers persons to open corre-
spondence with them, averred that a third person named deposited in a
post office In Kansas a letter addressed to one of the defendants at a city
in Missourl, but without alleging that it was taken from the malls by
the addressee or any of the other defendants. Held, that if the court
could assume, in the absence of an express averment to that effect, that
the letter was taken from the malls by the addressee or by the other
defendants, it would appear that the offense was committed in Missouri.

8. SaME.

A count in an indictment under Rev. St. § 5480 [U. 8. Comp. St. 1901,
p. 3696], alleged that the fraudulent scheme devised by defendants was
to induce, by the use of the mails, persons to come to a designated city
in Missouri, in the expectation of there defrauding them by various ar-
tifices not then conceived. It showed that the mails were not the sole
means defendanis intended to employ to induce persons to come to such
city. It also showed that the letter written by one of the defendants
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to a third person, on which the count was founded, was deposited in the
mail long after the person to whom the letter was addressed had been
induced to go to the designated city by oral representations made to him
by a party to the scheme, and had been induced to part with his money
by the various fraudulent pretenses and artifices there resorted to. Held,
that the indictment did not clearly show that the letter in question was
deposited in the mail in execution of the alleged scheme to defraud, but
rather disclosed that it was so deposited after the scheme so described
had been executed. Held, further, that the indictment contained so many
redundant and immaterial allegations as to render it almost unintelligible,
and that it was so far lacking in certainty of averment that it ought to
be quashed on a motion to that effect.

Appeal from the District Court of the United States for the West-
ern District of Missdiiri.

This was a proceeding by habeas corpus. An indictment was returned
against J. P. Stewart, the appellant, and against Robert Boatright, E. E.
Ellis, L. B. Gillett, and G. O. Stansbury, on November 15. 1801, in the district
court of the United States for the district of Kansas, Third division, char-
ging them with an offense under section 5480 of the Revised Statutes of the
United States [U. S. Comp. St. 1901, p. 3696). Stewart, the appellant, being
a resident of the Western district of Missouri, a complaint was filed by A. S.
Van Valkenburgh, assistant United States attorney for the Western district
of Missouri, before John M. Nuckols, United States commissioner within and
for said district. Such complaint was made pursuant to the provisions of
section 1014 of the Revised Statutes of the United States [U. S. Comp. St.
1901, p. 716]. A warrant was issued by the commissioner, under which
Stewart was arrested and brought before him for a hearing, at which the
commissioner held the defendant to bail in the sum of $2,000, to appear on
the first day of the next term of the district court of the- United States for
the Third division of the district of Kansas. The defendant Stewart failed
to give the required bond, whereupon the commissioner committed him to the
custody of the marshal for the Western district of Missouri until a warrant
of removal should be issued by the United States district judge for said
Western district of Missouri pursuant to section 1014 of the Revised Statutes
[U. 8. Comp. St. 1901, P. 716]. The appellant then applied for a writ of
habeas corpus to the district court of the United States for the Western dis-
trict of Missouri, and such a writ having been issued, and a return made
thereto by the marshal who held the accused in custody, the district court
ordered the writ to be discharged, and remanded the appellant to the custody
of the marshal. The present appeal is from such order.

The question considered below, and for determination by this court, is
whether the Indictment which was returned and filed in the United States
district court for the district of Kansas stated an offense under section 5480
of the Revised Statutes [U. 8. Comp. St. 1901, p. 3696]. As the indictment
is quite lengthy and involved, and contains many immaterial allegations, the
most material parts thereof, only, will be stated in heec verba. Omitting the
introductory part, the indictment charged that Stewart, Boatright, Gillett,
and Stansbury “on or about the second day of August in the year * * »
1901 at the Third division of the district of Kansas * * = having before
that time knowingly, wrongfully and unlawfully devised a scheme and ar-
tifice to defraud one J. M. Davis, of Bourbon county, Kansas, and certain
other persons whose names are to the grand jurors * * * unknown of
large sums of money, to wit: about $6,500, and other large sums of money
from divers other persons, which said sums, and the names of such other
persons being to the grand jurors * * #* unknown and which said scheme
and artifice to defraud was to be effected by opening and intending to open
correspondence and communication with the said JI. M. Davis and one Joseph
Cooke. both of Bourbon county, Kansas, and- divers other persons whose names
and addresses are to the grand Jurors aforesaid unknown and by inciting anad
intending to incite and causing and intending to cause the said J. M. Davis
and the said Joseph Cooke and divers other persons * * * {5 gpen corre-
spondence and communication with the said Robert Boatright, J. P. Stew-
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art, E. E. Bllis, L. B. Gillett and G. 0. Stansbury * * * and other persons
to the grand jurors unknown, by means of the post-office establishment of the
United States which said use and misuse of the post-office establishment of
the United States was a part of said scheme and artifice to defraud and
which said scheme and artifice to defraud was and is in substance and effect
as follows, to wit: that Webb City, Jasper county, Mo., is the headquarters
for the defendants [above named] and a large number of other persons as-
sociated with said defendants, the names of such other persons being to the
grand jurors aforesald unknown, all of whom are associated together and
have for a common purpose and design the promotion of pretended and fraud-
ulent foot races, that among said defendants above named and their asso-
ciates, with headquarters at Webb City, Mo., as aforesaid, there are a large
number of persons who are known as professional foot racers, to wit: L. B.
Gillett, G. O. Stansbury and others, the names of which said otber profes-
glonal foot racers being to the grand jurors aforesaid unknown, that it is the
purpose and object of the gald defendants above named together with the
other persons associated with sald defendants, by false, fictitious and fraudu-
lent means and practices to induce divers and sundry persons throughout the
United States of America and territories to visit Webb City, Jasper county,
Mo., to wit, by opening and intending to [open] correspondence and communi-
cation with such divers and sundry persons and by inclting and causing
guch divers and sundry persons to open correspondence and communication
with said defendants and their assoclates by means of the post-office estab-
lishment of the United States and otherwise and by inducing and procuring
said defendants L. B. Gillett and G. 0. Stansbury and others of the assoclates
of sald defendants to go to various places in the United States and territories
and become acquainted with divers and sundry persons and by false and
fraudulent statements and representations made to such persons induce and
procure such divers and sundry persons to visit Webb City * * * with
the end in view of causing such person so induced to visit Webb City, Mo,
to wager and advance to be wagered large sums of money and other property
on the result of pretended and fraudulent foot races between certain persons
above mentioned, to the end * * * that such persons so induced to visit
Webb City, Mo., will wager and advance to be wagered their said money
and property * * * upon the result of said pretended and fraudulent foot
race. the result of which said races having already been prearranged and
agreed upon between the said defendants and their associates aforesaid and
by means of which sald [prearranged] and agreement between sald defend-
ants and thelr associates aforesaid, then, there and thereby intending to de-
fraud said divers and sundry persons whom they had theretofore induced to
visit Webb Oity, Mo.; that the said defendants and their assoclates at all
times represented themselves to be business men and merchants at Webb
City, Mo., and men of reliability * * * of good credit and of good stand-
ing in the community * * * and honest in all [the] dealings, and able,
willing and ready to meet any and all obligations incurred by them or any
of them, when in truth and in fact the said defendants and their associates
were associated together for the purpose and object of defrauding varlous
persons whom they might induce or cause « * * to visit Webb City
« = = for the purpose aforesaid, and in truth and in fact it was not the
intention of the said defendants nor any of their associates to deal honestly
with any person so induced to visit Webb City, Mo., ®* * * and in truth
and In fact the said defendants were not honest, respectable nor reliable men,
nor were they men of good standing in the community in which they lived
nor were they willing or ready to meet their business obligations, but in truth
and in fact the said defendants and their associates were gamblers, confidence
men and swindlers, as they the said s s s (efendants then and there well
knew.” After alleging the scheme to defraud in the manner aforesaid, the
plender next alleged in great detail what was done in the execution of the
scheme. These allegations may be stated, in substance, and with greater
brevity than in the indictment, as follows: The defendant Gillett went to
Bronson, Kan., where Davis resided. He there made the acquaintance of
Davis, and told him that he (Gillett) was a professional foot racer; that he
knew a man by the name of Ellis, at Webb City, Missourl, who would bet a
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large sum of money on a foot racer by the name of Stansbury, and another
maun, by the name of Boatright, who would wager a large sum of money that
he (Gillett) could beat Stansbury in a foot race; that Ellis would not bet
with Boatright, because the latter knew how fast Stansbury could run, but
that, if a stranger like Davis came along, Ellis could be induced to bet with
him, He accordingly proposed that Davis should go to Webb City and make
a bet with Ellis, telling him that Boatright would furnish the money, and
allow him (Davis) 25 per cent. of what was won. Davis accordingly went to
Webb City, and was there introduced by Gillett to Boatright and to the ap-
pellant Stewart, the latter of whom represented to Davis that Boatright was
a reputable business man. Davis thereupon made a bet with Ellis, in the
sum of $4,400, that Gillett could heat Stansbury; receiving the money where-
with to make the bet from Boatright, who was made stakeholder, and re-
ceived the money back from Davis as soon as it was loaned. Thereupon
Boatright represented to Davis that he had no more money to wager with
Ellis upon the result of the intended foot race, but stated to Davis that, if
be (Davis) would loan him $5,000, he (Boatright) would wager that further
sum with Ellis upon the result of the proposed race. Davis agreed to loan
the last-mentioned sum of money to Boatright on_ condition that the sum
loaned should be refunded before the race ‘was run. He accordingly drew
a sight draft in the sum of $5,000 on the Bank of Bronson, Kan., where he
had money on deposit, which draft was made payable to the order of the
appellant, Stewart, who was cashier of a bank at Webb City. Stewart sent
the draft to Bronson, Kan., by mail, in a letter addressed to the bank of
Bronson, Kan., which requested that bank to forward the proceeds of the
draft to Stewart. Boatright then pretended to make an additional bet with
Ellis in the sum of $5,000 with the money which he .had borrowed from
Davis. The day appointed for the race arrived before Boatright had refunded
the gmount of the loan, and, when the race was being run, Gillett, in the
course of the race, fell down, and claimed to have sustained some injury.
Thereupon it was agreed that the race should be run over as soon as Gillett
recovered from the injuries which he pretended to have sustained. Gillett
fell down in the course of the race, and the agreement postponing the race
was made to prevent Davis from stopping payment of the draft which he
had drawn on the Bank of Bronson. Joseph Cooke, who was president of the
Bank of Bronson, on the receipt of the letter containing the Davis draft,
wrote a lettet to the appellant Stewart, under date of August 5, 1901, wherein,
in payment for the sight draft drawn by Davis, he inclosed a draft on the
American National Bank of Kansas City in the sum of $5,000, which latter
draft was made payable to the order of J. P. Stewart, Cashier. This letter
so written by Cooke to Stewart, and deposited in the mail at Bronson, Xan.,
is one of the letters counted upon in the indictment as constituting an offense
under section 5480 [U. 8. Comp. St. 1901, p. 3696]. The second count of the
indictment was, in substance, the same as the first, except that it counted
upon a different letter as constituting the offense; the same being a letter
deposited by Davis in the mail at Bronson, Kan., on August 5, 1901, addressed
to Boatright, at Webb OCity, Mo., whereby Davis transmitted a draft of
$1,500 to Boatright, and told him to get a like amount from Ellis and deposit
it in the bank. The indictment also contained a third count, substantially
like the first, except that it counted upon another letter, written by Gillett
to Davis, and deposited in the mail at Neal. Kan, on August 20, 1901, after
the race had been postponed, wherein Gillett informed Davis that the doctor
advised him that his foot, which had been injured, was healing as fast as it
possibly could heal, and that he would be able to get his shoe on his foot
in a week or ten days.

Edgar E. Bryant (H. C. Mechem and W. R. Robertson, on the
brief), for appellant.
John S. Dean, U. S. Atty.

Before SANBORN and THAYER, Circuit Judges, and I,OCH-
REN, District Judge.
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THAYER, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

The consensus of judicial opinion seems to be that when a United
States commissioner, proceeding under section 1014 of the Revised
Statutes of the United States [U. S. Comp. St. 1901, p. 716}, com-
mits a prisoner for removal to a foreign district where the prisoner
has been indicted, the prisoner may apply to the federal circuit or
district court of the district where he has been arrested for a writ
of habeas corpus, and if, on the return to such writ, it appears that
he was committed for removal solely on the strength of an indict-
ment found in the foreign district, and without other evidence that
a crime has been committed, he may be discharged, provided it ap-
pears that the indictment, on the strength of which the commitment
was obtained, is essentially and fundamentally defective. A federal
judge to whom an application for a warrant of removal is made
under section 1014 [U. S. Comp. St. 1901, p. 716], it has been said,
“misconceives his duty, and fails to protect the liberty of the citizen,”
if he issues the warrant solely on the strength of an indictment found
in the foreign district, which does not substantially state an offense
under federal laws. These propositions have been decided frequently
at nisi prius, beginning with the case In re Buell, 3 Dill. 116, 120, 121,
Fed. Cas. No. 2,102. See, also, In re Terrell (C. C.) 51 Fed. 213;
U. S. v. Brawner (D. C.) 7 Fed. 86; In re James (C. C.) 18 Fed.
853; In re Dana (D. C.) 68 Fed. 886. The practice of issuing a writ
of habeas corpus in such cases for the purpose of inquiring into the
validity of an indictment on the strength of which a person has been
committed to await the issuance of a warrant of removal under sec-
tion 1014 of the Revised Statutes [U. S. Comp. St. 1901, p. 716]
was also sanctioned and approved by the supreme court of the United
States in Re Palliser, 136 U. S. 257, 10 Sup. Ct. 1034, 34 L. Ed.
%151, an6d in Horner v. U. S., 143 U. S. 207, 12 Sup. Ct. 407, 36 L.
d. 126.

In the present case it appears that Stewart, the appellant, was
committed for removal solely on the strength of an indictment found
in the district court of the United States for the district of Kansas,
Third division, without other evidence of his guilt than the allega-
tions contained in the indictment. We proceed to inquire, therefore,
whether the indictment was sufficient to justify a warrant of removal.
If it was insufficient, the appellant was entitled to be discharged from
arrest.

In framing the indictment in question to meet the requirements of
section 5480 [U. S. Comp. St. 1901, p. 3696], under which it was
drawn, it was incumbent upon the pleader to allege that the defend-
ants had devised a scheme or artifice to defraud, which was to be
effected by opening or intending to open correspondence with some
other person by means of the United States mail, or by inciting such
other person to open communication with the defendants, or some
one of them, and that, in the execution of the scheme so devised,
the defendants either placed a letter in a post office of the United
States, or took one therefrom. The offense denounced by section
5480 [U. S. Comp. St. 1901, p. 3696] consists either in the placing
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of a letter in a United States post office, or in the receiving of one
therefrom by a person who is a party to such a scheme or artifice
to defraud, as the statute describes. Stokes v. U. S, 157 U. S. 187,
15 Sup. Ct. 617, 39 L. Ed. 667. It was also incumbent upon the
pleader to describe the scheme or artifice to defraud which had been
devised, with such certainty as would clearly inform the defendants
of the nature of the evidence to prove the existence of the scheme
to defraud, with which they would be confronted at the trial.

It is to be observed, in the first place, that in so far as the letter
mentioned in the first count of the indictment is concerned, namely,
the one written by Joseph Cooke, and deposited in the post office at
Bronson, Kan., on August s, 1901, it is not alleged anywhere it
the indictment that it was taken from the mail by Stewart or by any
of the other defendants; and even if it was-so taken from a post of-
fice, or if we assume, in the absence of a positive averment to that
effect, that it was so taken, the act of receiving it from the post
office, which is the act constituting the offense, must have been com-
mitted at Webb City, Mo., to which place it was addressed, and not
within the district of Kansas, where the offense is laid. The deposit
of this letter in the mail by Cooke at Bronson, Kan., did not consti-
tute an offense, because Cooke was not a party to the alleged scheme
or artifice to defraud. An offense could only have been committed,
as respects this letter, by its being taken from the mail at Webb City
by one of the defendants, and the fact that it was so taken is not
averred. Besides, if the fact had been averred, this count of the in-
dictment would have shown an offense committed within the Western
district of Missouri, rather than in the district of Kansas, where the
indictment was found.

The same observations may be made with respect to the letter de-
scribed in the second count of the indictment, namely, the letter writ-
ten by Davis, and addressed to Boatright, at Webb City, Mo., under
date of August 5, 1901, which was deposited in the mail at Blue
Mound, Kan., and is the letter upon which the second count of the
indictment is founded. This letter was not deposited in the mail by
either of the defendants, nor is it alleged that it was taken from the
post office by either of the defendants; and if it be assumed, in the
absence of an express averment to that effect, that it was received
by Boatright from the post office at Webb City, Mo., then the act
constituting the offense was committed within the Western district
of Missouri. It is clear, we think, that neither the first nor the sec-
ond count of the indictment, for the reasons above indicated, alleged
an offense against the laws of the United States committed within
the district of Kansas.

This leaves for consideration the single question whether the third
count of the indictment sufficiently states an offense to warrant the
removal of the prisoner to a foreign district. The count in question
is based on a letter written by one of the defendants, L. B. Gillett,
on August 28, 1901, at Neal, Kan., and deposited in the post office
at that place, and addressed to Davis at Bronson, Kan., which letter
advised Davis that Gillett’s foot was healing as fast as it could. It
is noticeable that the act constituting the offense, namely, the deposit
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of this letter in the post office, though committed in Kansas, was not
done by the appellant, Stewart, unless the act of one of the defend-
ants named in the indictment be regarded as the individual act of
each. We shall assume, without deciding, that the averment of the
indictment showing that the defendants concocted a scheme to de-
fraud is sufficient to establish that the act of either one of the de-
fendants, if done in execution of the scheme, was the act of all, al-
though there is no express allegation in the indictment of a conspiracy
among the defendants to commit an offense under section 5430 [U.
S. Comp. St. 1901, p. 3696]. Waiving this defect, if it be a defect,
it is more important to consider what the scheme or artifice to de-
fraud was, as it is described in the indictment. Certain foot racers,
it seems, whose headquarters were at Webb City, Mo, formed a
scheme to induce divers and sundry persons to visit Webb City, by
entering into communication with them by means of the post-office
establishment of the United States. The indictment then avers that
the object which they had in view in inducing persons to come to
Webb City was to influence them after their arrival to wager, or ad-
vance money to be wagered, on “pretended and fraudulent foot races.”
It is manifest, therefore, that the fraud which was actually practiced
consisted -of representations made to persons who came to Webb
City, and of artifices that were resorted to after their arrival to in-
duce them to wager money, or advance money to be wagered, on
fraudulent foot races; but the indictment, in that part which de-
scribes the scheme, wholly fails to aver what such representations
and artifices were, or were intended to be, when the scheme was
formed. Nor does it aver in what respect the foot races were fraudu-
lent, except, in a general way, that they were “prearranged and agreed
upon.” The sum and substance of the scheme, as alleged in the in-
dictment, is this: That persons were to be induced to come to Webb
City, by the use of the mails, in the hope and expectation that after
they arrived they could be fleeced by various fraudulent artifices not
then conceived or formulated, but which might afterwards be de-
vised to accomplish that end. It is furthermore noteworthy that, as
the scheme is described in the indictment, the mails were not the sole
means which the defendants intended to employ to induce persons
to come to Webb City, for the indictment expressly avers that some
of the defendants, namely, Gillett and Stansbury, were to go in per-
son to various places and make the acquaintance of persons who were
supposed to be gullible, and, by such fraudulent representations as
they saw fit to make, induce them to go to Webb City.

Another observation to be made concerning the indictment is this:
That while the fraudulent scheme, as described, was one whereby the
mails were to be employed to induce persons to come to Webb City,
to be afterwards defrauded, yet the letter which was deposited in
the mails by Gillett, on which the third count is founded, does not
seem to have been written to accomplish any such purpose, and for
that reason it can hardly be said to have been deposited in the mail
in execution of such a scheme as the indictment describes. It was
written, as it seems, long after Davis had been induced to go to
Webb City and after he had wagered his money and sustained all
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the loss that he could possibly sustain by reason of the alleged fraud-
ulent scheme.

It should be further observed, concerning the indictment as a whole,
that it is needlessly long and involved, and that it contains many re-
dundant and immaterial allegations, which defects, when taken to-
gether, render it difficult to construe, and almost unintelligible. If
it be an offense under section 5480 [U. S. Comp. St. 1901, p. 3696]
to use the mails to induce persons to come to a certain place for the
purpose of defrauding them by tricks and artifices to be devised after
their arrival, then the indictment now under consideration might and
should have been made much shorter, more explicit, and more in-
telligible. We are of opinion that it lacks that certainty of averment
which should be found in an indictment or information, and that for
this reason, if for no other, it ought to be quashed on a motion to
that effect. The result is that the order of the district court dis-
charging the writ of habeas corpus is reversed and the cause is re-
manded to the lower court, with instructions to discharge the ap-
pellant,

MacGINNISS v. BOSTON & M. CONSOL. COPPER & SILVER MIN. CO.
(Qircuit Court of Appeals, Ninth Circuit. October 6, 1902.)
No. 812,

1. REMOVAL OF CAUSES—SEPARABLE CONTROVERSY—SUIT BY STOCKHOLDER.

A suit in a state court by a stockholder of a domestic corporation, who
{s a citizen of the same state, against such corporation and a foreign
corporation, the purpose of which is to enjoin the latter from obtaining
and exercising control over the property, business, and corporate stock
of the domestic corporation, does not Mnvolve a separate controversy be-
tween complainant and the foreign corporation, which gives the latter
the right of removal. Such suit is necessarily based entirely upon the
rights of complainant as a stockholder of the domestic corporation, and
to every controversy between him and the foreign corporation involving
such rights, the domestic corporation is a necessary party.

9, BSAME—INCIDENTAL RELIEF AGAINST ONE DEFENDANT.

Where the relief sought against one of several defendants is merely
incidental to the principal purpose of the suit, the fact that such inci-
dental relief pertains to one only of the defendants does not make it a
separable controversy so as to give such defendant the right of removal.

8. SAME—PRAYER FOR RELIEF NOT SUPPORTED BY AVERMENTS OF BILL.

In order to show the existence of a controversy, facts must be alleged
which present a question for the determination of the court, and a prayer,
inter alia, for relief against -one of several defendants, does not create
a separate controversy with such defendant, where there are no averments
in the bill upon which such relief could be based.

4, SAME—ARRANGEMENT OF PARTIES—SUIT BY STOCKHOILDER.

In a suit by a stockholder in a domestic corporation against such cor-
poration and a foreign corporation to enjoin the latter from obtaining
and exercising control over the property and business of the former,
which the bill alleges is about to be accomplished through an illegal
conspiracy between the defendants, the domestic corporation is not a

¢ 1. Separable controversy as ground for removal of cause to federal court,
see notes to Robbins v, Ellenbogen, 18 C. C. A, 86; Mecke v. Mineral Co.,
35 C. C. A, 155. :
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party {n the same Interest with complalnant, and cannot be aligned with
him for the purpose of giving the foreign corporation the right of removal
on the ground of diversity of citizenship.

Appeal from the Circuit Court of the United States for the District
of Montana.

This suit was removed to the.circuit court of the United States for the
district of Montana from the district court of the Second judicial district
of that state for the county of Silver Bow, by the Amalgamated Copper
Company, upon the ground that as to that corporation the case presents-
a separable controversy. The suit is brought by the appellant, John Mac-
Ginniss, against the Boston & Montana Consolidated Silver Mining Com-
pany, a corporation, hereinafter designated as the Boston & Montana Com-
pany, and the Amalgamated Copper Company, a corporation, and certain
named persons who were the officers of said respective corporations. The
complaint alleged, In substance, that the Boston & Montana Company is a
corporation organized, prior to the year 1898, under the laws of Montana,
for the purpose of purchasing, acquiring, holding, mining, and operating
mines and mining claims in said state, and owning and operating smelters
and reductlon works in connection therewith, and purchasing and owning
such real and personal property as might be necessary to carry on its said
business; that its capital stock is 150,000 shares, of the par value of $25.
per share; that it has acquired valuable mines and bas engaged in profitable-
mining business and has paid large dividends to its stockholders; that its.
officers and directors claim and assert that the property, business, franchises,
and rights of the said corporation are of the value of more than $56,000,000;:
that the appellant, the plaintiff in the suit, is a citizen and resident of Mon-
tana, and is the owner of 100 shares of the stock of said corporation, and’
that he brings the sult in his own behalf and for the benefit of all other-
stockholders who may desire to join therein; that during the year 1898 the-
directors and officers of sald corporation, without the consent of the appellant
and without right, entered into an agreement with a large number of said’
stockholders whereby they obtained their consent to the sale, transfer, and.
assignment of all the property and rights of the corporation to a corporatiow
of like name organized and existing under the laws of the state of New
York, but such transfer and delivery of possessfon was without right, and
in violation of the rights of the stockholders who had not consented thereto,
one of whom was the appellant; that the appellant purchased his stock be-
cause of its known value, and because the corporation was a Montana com-
pany, subject to the laws of that state; that in June, 1898, the appellant and
James Forrester, who also owned 100 shares of such stock, commenced an
action in the district court of the Second judicial district of the state of
Montana in and for Silver Bow county, on their own behalf and for the benefit
of other stockholders, against the said Boston & Montana Company, the New
York corporation, and the officers and directors of the same, and certain
other persons, as defendants, for the purpose of having said transfer and
conveyance to the New York corporation declared null and void, and enjoin~
ing the latter from carrying on mining operations in said mining property,
and to have a receiver appointed to take charge of said property and to-
compel the return of all thereof to the Montana corporation of that name;
that an injunction was granted In said case, and afterwards a receiver was
appointed. who took charge of the property, and upon a hearing in the su-
preme court of Montana, upon an appeal from the order of the district court
granting the injunction, it was held that the acts complained of by the-
plaintiffs In said action against the corporation, its officers and trustees, were-
ultra vires, and it was adjudged that the Montana company had no right or-
authority, without the consent of all its stockholders, to transfer or dispose
of all Its property or assets; that thereafter all the property belonging to the
Boston & Montana Company in the state of Montana was taken possession
of by it, and that it thereafter continued to mine its property and conduct
its business as before and to pay large dividends to its stockholders; that
the purpose of the transfer to the New York corporation was to terminate.

119 F.—T7
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the existence of the Montana corporation, and to take away the jurisdiction
of the courts of Montana, for the reason that the laws of that state were
more favorable to mineral stockholders than were the laws of New York;
that thereafter, for the purpose of taking the management of said property
and business away from the jurisdiction of the laws and courts of Montana,
the officers and a majority of the stockholders agreed together and interested
themselves In procuring legislation to that end, and procured the passage of
an act of the legislative assembly of the state of Montana for the purpose
of enabling a transfer and giving such control and management without the
<onsent of all the stockholders, and thereafter, and fearful that such act
might be held unconstitutional, and seeking to evade the decision of the
supreme court above referred to, the directors of the corporation, acting
with certain other persons, and under an agreement with a majority of
the stockholders, and under an agreement with certain stockholders and
officers of certain other Montana corporations, organized the defendant the
Amalgamated Copper Company under and by virtue of the laws of the
state of New Jersey, with its principal office and place of business in that
state, for the purpose of creating a trust, and controlling the production
and sale of copper and other metals, and that pursuant to that purpose the
Amalgamated Copper Company has purchased, and now owns and controls,
either directly or through the agency of trustees, all the shares of the capital
stock, except organizers’ shares, in the following corporations organized
under the laws of Montana, to wit, the Washoe Copper Mining Company,
the Colorado Smelting & Mining Company, the Big Black Foot Milling Com-
pany, the Diamond Coal & Coke Company, the Parrot Silver & Copper Com-
pany, the Anaconda Copper Mining Company, and 10,000 shares of the capital
stock of the defendant the Boston & Montana Company, and more than 90
per cent. of the capital stock of the Butte & Boston Consolidated Mining
Company, a corporation organized under the laws of the state of New York,
and owning numerous mines and a smelter in the state of Montana, and
a majority of the capital stock of the Hennessey Mercantile Company, a
corporation organized under the laws of the state of Montana, and owning
valuable property therein, and carrying on a mercantile business therein; that
the Amalgamated Copper Company was organized with a capital stock of
$75,000,000, consisting of 750,000 shares, of the par value of $100 each:
that thereafter it increased is capital stock to $155,000,000, the purpose of
which increase was to enable it to trade shares for acquiring the control
of a majority of the shares of the capital stock of the Boston & Montana
Company and of the Butte & Boston Consolidated Mining Company, above
mentioned, and to control and direct the management thereof, and to appoint
or elect officers and agents who would obey the orders and directions of
sald Amalgamated Copper Company. The appellant alleged, upon Informa-
tlon and belief, that the directors of the Boston & Montana Company have
agreed together and with the holders of a majority of the capital stock of
that corporation to transfer, assign, and set over unto the Amalgamated
Copper Company three-fourths of the capital stock of the Boston & Montana
Company, for the purpose of giving the control, management, and gdirection
of its business to the said Amalgamated Copper Company, and the latter
corporation has, in pursuance of said agreement, acquired and now holds
more than 90 per cent. of said capital stock of the Boston & Montana Com-
pany, and the directors of said latter company have agreed and bound
themselves to act with reference to all matters pertaining to their corporation,
its property and its business, as the Amalgamated Copper Company shall
order and direct, and that the Amalgamated Copper Company procured said
shares of stock of the Boston & Montana Company by exchanging with the
officers and shareholders thereof at the rate of four shares of the stock of
the Amalgamated Copper Company for one share of stock In the other com-
pany. And the appellant further alleged that said Amalgamated Copper
Company has not complied with the laws of the state of Montana to enable
foreign corporations to do business in that state, but that it is now in full
management and control of the Boston & Montana Company, and of all its
property, business and affairs, as well as of all other mining companies
above mentioned; that the Amalgamated Copper Company is not entitled to
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hold, own, or control any property or rights in the state of Montana or to
carry on or conduct or direct any business therein, but all its aforesaid acts
are in violation of section 20, art. 15, of the constitution of the state of Mon-
tang, and of sections 321 and 984 of the Penal Code of Montana. And
the appellant alleged, on information and belief, that it is not the intention
of the Amalgamated Copper Company to comply with the laws of the state
of Montana allowing forelgn corporations to carry on business within that
state, or with any law of that state; and that at the time when the said
Amalgamated Copper Company obtained possession of the stock of the Boston
& Montana Company the latter company was possessed of money in the
sum of $6,000,000, of which the appellant and others similarly situated were
entitled to thelr respective shares as stockholders of said company, but that
the directors of the company, without right and against the authority and
consent of the appellant, delivered over said money to the Amalgamated
Copper Company, which company has converted the same to its own use.
The appellant further alleged that the mining corporations above mentioned,
organized under the laws of the state of Montana, including the Boston &
Montana Company and also the Butte & Boston Consolidated Mining Com-
pany, organized under the laws of New York, had each a large number of
valuable mines and mining claims in Silver Bow County; that a large number
of the claims of the Boston ‘& Montana Company are situated adjacent to
or in the vicinity of mines belonging to the other companies; that the ap-
pellant 1s Informed and believes that mine workings have been extended
Into the mines and mining claims of the Boston & Montana Company from
other mines, and will hereafter be extended therein, and that one of the
purposes of the organization and existence of the Amalgamated Copper Com-
pany and of its acquisition and control of the stock of the other companies
was and Is to arbitrarily determine what veins and ore beds belong to the
respective clalms and property owned by each of said mining companies
and corporations, without the consent of the corporation or their stockholders,
and to thereby devote to its own use and benefit such ore and minerals,
and credit the same as an income from the property of such corporations;
that the object and purpose of said Amalgamated Copper Company in ac-
quiring the stock in the corporation above named was to control the output
and price of minerals from the mines of all, and it will hereafter so conduct
the mining operations in all as to affect the production and price of metal
therefrom, and will charge against the appellant and other stockholders simi-
larly situated an excessive amount for mining and disposition of the ores
credited to the Boston & Montana Company, and that it has the power to
shut down all or any of the mines controlled by it in Montana, and to close
any or all of its smelters, or to permit the mines of the Boston & Montana
Company to be worked by the other corporations, all to the great and irrep-
arable injury of the appellant. The relief prayed for was (1) that it be
adjudged and decreed that the Amalgamated Copper Company, its officers
and agents, have no right to any of the shares of the capital stock of the
Boston & Montana Company; that the same be canceled and surrendered
up to the latter company; that the Amalgamated Copper Company, its officers,
agents, and trustees, be enjoined from voting any of said shares, and that
they be enjoined from ordering, directing, or controlling any of the officers
and agents of the Boston & Montana Company with reference to property,
business, or affairs of said company; (2) that the Boston & Montana Com.
pany, its officers, agents, and representatives, be enjoined from making or
allowing any transfer on the books of that corporation of any of the shares
of the stock now held or which may be procured by the Amalgamated Cop-
per Company, or its officers or agents, and from allowing or permitting any
of said shares to be voted by the Amalgamated Copper Company, its officers
or agents; (3) that the directors of the Boston & Montana Company be en-
joined from acting as directors or officers thereof; (4) that the said exchange
of stock between the two said companies be declared null and void, and set
aside and vacated, and that all moneys belonging to the Boston & Mon-
tana Company be accounted for and paid over to that company or its re-
celver; (5) that the Amalgamated Copper Company be declared a trust
and monopoly, and that it be forever enjoined from carrying on any business
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with the property of the Boston & Montana Company, within the state of
Montana or otherwise, or in any wise interfere therewith, or doing any
business whatsoever within said state, either directly, or by the acts or as-
sistance or advice of any person or corporation whatsoever; (6) that a re-
ceiver for all the property and business of the Boston & Montana Company
be appointed; (7) that an injunction be granted the appellant pending the
final determination of the suit to prevent any unlawful act upon the part of
the defendants and to preserve his rights as a stockholder in the Boston &
Montana Company.

After the removal of the cause from the state court to the circuit court
a motion was made to remand upon the ground that no separable contro-
versy exists as to the removing corporation. The motlon was denied.
Thereafter, upon the application of the appellees, and upon the ground that
a prior suit was pending in the state court between the same parties, involv-
ing the same subject-matter, the circuit court enjoined the appellant from
further prosecuting the present suit. From that injunction order the appeal
is taken. One of the grounds of error relied upon by the appellant is that
the circuit court erred in denying the motion to remand.

McHatton & Cotter, for appellant,
Forbis & Evans (C. F. Kelly, of counsel), for appellee.

Before GILBERT, ROSS, and MORROW, Circuit Judges.

GILBERT, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

We think that the cause was improperly removed to the circuit
court. Although the prayer of the complaint seeks relief expressed in
varying form, as against the Amalgamated Copper Company, the
cause of suit is substantially one. It is the question of the right of
the Amalgamated Copper Company to control the property, business,
and corporate stock of the Boston & Montana Company in the man-
ner which is set forth in the bill. The appellant, as plaintiff in the
suit, is interested in no corporation other than the Boston & Montana
Company. He challenges the right of the Amalgamated Copper Com-
pany to interfere with the business affairs of his corporation and to
take over its property. The illegality of this interference, as alleged
in the bill, is predicated upon different grounds, but the sole aim and
purpose of the suit is to dissolve the combination which has been

- formed between the two corporations, and to protect the interest of
the appellant as a stockholder of the Boston & Montana Company.
It is evident at a glance that the Boston & Montana Company is a
necessary party to every phase of the controversy, unless it be that the
relief prayed for in the fifth subdivision of the prayer presents matter
in which it has no concern. It is true that in a portion of the relief
which is there sought the prayer goes further than the averments of
the bill, and asks that the Amalgamated Copper Company be debarred
from doing business within the state of Montana. This prayer for
relief does not create a separate controversy. The suit is not brought
to dissolve the Amalgamated Copper Company or to enjoin it from
doing business in the state of Montana. Where the relief sought
against one of several defendants is merely incidental to the principal
purpose of the suit, the fact that such incidental relief pertains to one
only of the defendants does not make it a separable controversy so
as to give him the right of removal. Safe-Deposit Co. v. Huntington,
117 U. S. 280, 6 Sup. Ct. 733, 29 L. Ed. 898; Graves v. Corbin, 132
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U. S. 571, 10 Sup. Ct. 196, 33 L. Ed. 462; Torrence v. Shedd, 144
U. S. 527, 12 Sup. Ct. 726, 36 L. Ed. 528; Bellaire v. Railroad Co.,
146 U.’S. 117, 13 Sup. Ct. 16, 36 L. Ed. 910; Brown v. Trousdale, 138
U. S. 389, 11 Sup. Ct. 308, 34 L. Ed. 987; Mayor, etc., of New York
v. New Jersey Steamboat Transp. Co. (C. C.) 24 Fed. 817; City of
Le Mars v. Iowa Falls & S. C. R. Co. (C. C.) 48 Fed. 661; Ames v.
Railroad Co. (C. C.) 39 Fed. 881. The prayer that the Amalgamated
Copper Company be declared a trust and a monopoly is only incidental
to the other relief which is prayed for in connection therewith, namely,
that it be enjoined from controlling the Boston & Montana Company;
and the same was evidently true, in the mind of the pleader, of the fur-
ther prayer that the Amalgamated Copper Company be enjoined from
doing business in the state of Montana. Not only is the relief so
sought plainly incidental to the main purpose of the suit, but the bill
contains no averment upon which such relief could be obtained. No
fact is alleged to show a right in the appellant to demand such an in-
junction. He exhibits, thereforé, no controversy as to his right to
such relief. In order to show the existence of a controversy, facts
must be alleged upon which the court can see that a question is pre-
sented for its determination. The court will not search the record
for a mere fanciful controversy. The controversy must be real, and
must be apparent upon the face of the bill. The appellant sues in no
official capacity, but as a private citizen for the protection of his indi-
vidual rights.” He had no authority to sue in the interests of the
public, or to obtain an injunction against the transaction of business
by the Amalgamated Copper Company in the state of Montana, or
to obtain any relief save such as affected his property rights as a stock-
holder in the Boston & Montana Company. Thomp. Corp., §§ 502,
1852, 7944.

It is suggested that the real controversy in this case is between the
two corporations, and that the appellant is but a formal party, since
the suit is one to enforce the right of the Boston & Montana Company.
It is clear, however, from the allegations of the bill, that the Boston
& Montana Company is not a party in the same interest with the ap-
pellant. If it be true that it has conspired with the Amalgamated
Copper Company to do the illegal acts which are charged, both the
corporations are antagonistic to the appellant, and both are necessary
parties defendant to the suit. In a similar case the supreme court
said:

“Grayson is not suing for the Memphis & Charleston Company, but for
himself. It is true a decree in his favor may be for the advantage of the
Memphis & Charleston Company, but he does not represent the company in
its corporate capacity, and has no authority to do so. As a stockholder he
seeks protection from the illegal acts of his own company as well as the
(E)}téxeégz Railroad Co. v. Grayson, 119 U. 8. 240, 244, 7 Sup. Ct. 190, 30 L.

Of similar import is Railroad Co. v. Mills, 113 U. S. 249, 5 Sup.
Ct. 456, 28 L. Ed. 949.

The decree will be reversed, and the cause remanded to the circuit
court, with instructions to remand the same to the state court, whence
it was removed.



102 119 FEDERAL REPORTER.

KIMBELL et al. v. CHICAGO HYDRAULIC PRESS BRICK CO. et al.
(Circult Court of Appeals, Eighth Circuit. November 12, 1902.)
No. 1,735.

1. CORPORATIONS—SUIT BY STOCKHOLDER FOR OCANCELLATION OF STOCK—SUFFI-
QIENCY OF BiLwL.

A Dbill by a stockholder, praying for the cancellation of stock issued
by a corporation 10 years previously in payment for the exclusive right
to operate under certain patents for the manufacture of bricks within a
prescribed territory, which right, it is alleged, was of no value, does not
state a cause of action for relief on that ground, although the stock was
issued under a statute providing that such corporations should issue
stock only “for money paid, labor done or money or property actually
received”; there being no allegation in the bill that the exclusive rights,
on account of which the stock was issued, were known or believed to be
valueless at the time of the transaction, and there being no allegation in
the bill that the exclusive rights in question were not properly assigned
to the corporation, and no allegation that the corporation had not exer-
cised the exclusive rights or operated under the patents so acquired.
Held, further, that, in the absence of such allegations as those last men-
tioned, it might well be inferred that the stock was issued in exchange
for rights that were supposed at the time to be of great value, and that
the rights so acquired had been thereafter continuously exercised.

2, SAME—LAcCHES.

‘A stockholder is barred by laches from malintaining a suit in equity for
the cancellation of stock issued by the corporation, and to charge the
holder as trustee with the amount of dividends received, on the ground
that the issuance of the stock was ultra vires, under the state statute,
where it was issued 10 years before the bill was filed, during all of which
time complainant was a stockholder, and where there was no conceal-
ment of the transaction, which was fully shown by a resolution of the
directors appearing of record in the proper minute book of the corporation.

Appeal from the Circuit Court of the United States for the
Eastern District of Missouri.

This case passed off below on a demurrer to a second amended bill of com-
plaint, which demurrer was sustained; whereupon the complainants submitted
to a decree dismissing the bill, and appealed.

The bill is very lengthy, but the material facts averred are as follows: -
Charles B. Kimbell and Libbie A. Kimbell, the complainants below and the
appellants in this court, are stockholders in the Chicago Hydraulic Press
Brick Company, a Missouri corporation, which is hereafter referred to as
the Chicago Company. OCharles B. Kimbell owns 100 shares of stock, of
the par value of $100 each, represented by a stock certificate dated July 10,
1880. Libbie A. Kimbell, as the devisee of her husband, J. W. Kimbell, is
the owner of 50 shares of stock, represented by several certificates, which
were issued on July 9, 1891, and previously. All of said stock was fssued
on the full payment of subscriptions therefor which were made by Charles
B. Kimbell and J. W. Kimbell prior to March 17, 18%0. J. W. Kimbell died
July 16, 1897. Edward C. Sterling is the president and Henry W. Eliot is
the secretary and treasurer of the Chicago Company, and they have re-
spectively filled those offices since the corporation was organized, on February
18, 1800. The same individuals also hold the same offices, respectively, in
another Missouri corporation, the Hydraulic Press Brick Company (one of the
appellees), which is hereafter referred to as the St. Louis Company, and they
have held the offices in question in ghe latter company since February 18,
1830. The capital stock of the Chicago Company was fixed in its articles
of association at $600,000, one-half of which, as its articles of association,
when filed, declared, had been paid for in cash; but the complainants are
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informed that the statement to that effect was untrue, and that the payment
was in fact made with valueless and useless patents. On July 18, 1890, the
Chicago Company issued to Edward O. Sterling, as trustee for the St. Louis
Company, a certificate for 3,200 shares of its capital stock. This certificate
was subsequently, on February 5, 1901, reissued to Henry W. Eliot, as trustee,
for 3,047 shares, a certain portion of the stock originally held in trust having
at that time been sold. This stock was issued to Sterling as trustee, and
subsequently to Eliot as trustee, for a pretended license to use certain pat-
ented machines, namely, two hydraulic press brick machines, fourteen Kilns,
and one pulverizer, which the Chicago Company bought of the St. Louis
Company, paying therefor, as it is said, their full value. On March 17, 1890,
a resolution was passed by the directors of the Chicago Company, approving
of a purchase from the St. Louis Company of the exclusive right to use certain
patents controlled by the latter company, within a circle having a radius of
100 miles, whose center was the Board of Trade Building in the city of
Chicago, Ill,, for the price and sum of $300,000. This resolution, the com-
plainants say, was illegally adopted because only five of the seven directors
of the Chicago Company were present at the meeting, among whom were
Sterling and Eliot, who are said to have been disqualified from voting be-
cause they were heavily interested in the St. Louis Company, and because
a by-law of the Chicago Company declared that at special meetings no action
taken should be deemed binding unless adopted by a majority of the full
board of directors. The complainants have no knowledge of the assignment
of any patents by the St. Louis Company to the Chicago Company except
as shown by the aforesaid resolution of March 17, 1800. They believe that
the St. Louls Company did not own any patents covering brick machines and
mechanieal devices and processes for the making of brick. Thev say, how-
ever, that it did obtain a license under or an assignment of certain patents
for brick-making machines from one Graves, on May 19, 1890, but complain-
ants are not aware of the terms of that license or assignment. The resolution
to pay the St. Louis Company $300,000 for the use of its patents as aforesald
was the only conslderation for the issuance of the aforesaid shares of stock
to Sterling, and for the subsequent issue of stock to Eliot, as trustee for the
same company. By the aforesaid arrangement to pay $300,000 for the use
of patents, the Chicago Company’s stockholders were defrauded to the extent
of $320,000, the par value of the stock so issued. The restriction placed upon
the use of the brick machines which were purchased as aforesaid from the
St. Louis Company, confining their use within a circle having a diameter of
200 miles, was in violation of public policy and the patent laws of the United
States. The St. Louls Company actively promoted the organization of the
Chicago Company. No prospectus was issued at the time of the organiza-
tion of the Chicago Company showing what was intended, and the complain-
ants did not ascertain what had been done until March 14, 1901, when they
investigated the books of the Chicago Company and found out. The com-
plainants are advised that the St. Louis Company had no right to hold stock
in the Chicago Company nor the latter company the right to issue stock
except for its par value in money or property actually received. The Chi-
cago Company has paid dividends on the stock held by the St. Louis Com-
pany to the amount of about $151,000. The stock in question was issued to
the St. Louls Company for promoting the Chicago Company, the license
granted to use its patents being of no real value. The complainants say that
they had no notice of the illegal issuance of said stock or a suggestion putting
them on inquiry. Moreover, that the transaction was not called to their at-
tention and does not appear on the books of the Chicago Company except as
it is disclosed by the aforesaid resolution of March 17, 1830, to purchase the
right to use certaln patents, for the sum of $300,000, One of the complainants,
Charles B. Kimbell, has been an Invalid since 1888. The complainants sue in
behalf of all stockholders, and pray that the 3,047 shares of stock be can-
celed; that a judgment be entered in favor of the Chicago Company and
against the St. Louis Company for all dividends paid to the St. Louis Com-
pany on the stock in question; that Sterling and Eliot be enjoined from voting
the stock at any stockholders’ meeting of the Chicago Company; and that,
if anything was given for the stock when it was issued, whatever was given
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be restored to the person or persons to whom it of right belongs, on the can-
cellation of the stock.

Edmund H. Smalley and Edward A. Rozier, for appellants.

Edward Cunningham, Jr., for appellees Hydraulic Press Brick Co.,
Edward C. Sterling, and Henry W. Eliot. '

W. Christy Bryan, for Chicago Hydraulic Press Brick Co.

Before SANBORN and THAYER, Circuit Judges, and LOCH-
REN, District Judge. '

THAYER, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

In view of the allegations of the bill, the substance of which have
been stated above, it is apparent that as early as March 17, 1890, the
corporation in which the complainants are stockholders, namely, the
Chicago Hydraulic Press Brick Company, agreed to issue to the
Hydraulic Press Brick Company $300,000 worth of its capital stock
in exchange for the exclusive right to operate under patents which
the latter company controlled, such operations to be confined to a
circle of territory 200 miles in diameter, which included the city of
Chicago, and that in pursuance of that agreement stock to the amount
of $300,000 was issued to the St. Louis Company, and has been out-
standing ever since, and treated as in every respect valid. The bill
does not aver that the St. Louis Company never owned or controlled
any patents on machines or processes for making brick, as the com-
plainants might easily have done, if such were the fact; they merely
aver that they have no knowledge that any assignments of patents
were executed or licenses granted in favor of the Chicago Company,
and that the St. Louis Company did not own any patents on March
17, 1890; but it is not averred that it did not subsequently acquire
the control of patents upon machines or processes for manufacturing
brick, nor is it averred that the St. Louis Company failed to secure
to the Chicago Company such exclusive right to use the patents, con-
trolled by itself, as it had agreed to secure. In the absence of ex-
plicit allegations to this effect, which might have been made, it must
be assumed that on March 17, 1890, or shortly thereafter, the St.
Louis Company secured control of certain patents on machines or pro-
cesses for manufacturing brick, and that whether such machines or
processes were valuable or otherwise the Chicago Company secured
- the right to use them within certain prescribed territory, which right
has never been challenged by any one. The averments of the bill
tending to create the impression that the St. Louis Company never
controlled any patents, and never secured to the Chicago Company
the right to use them, are exceedingly vague, evasive, and uncertain,
evidencing an intention to create an impression that such were the
facts, without ascertaining what the facts were in this respect, and
alleging them specifically. This method. of pleading in a bill in
equity—that is to say, a method whereby a part of the facts con-
nected with a given transaction are alleged and other facts are with-
held which, if unknown, might easily have been discovered and related
on oath—is subject to just criticism, and warrants a chancellor in
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presuming that whatever was leit untold is unfavorable to the com-
plainants’ case.

The gravamen of the complaint is that more than II years be-
fore this action was instituted (the original bill having been exhibited
on May 2, 1901) the Chicago Company, a Missouri corporation, en-
gaged to issue one-half of its capital stock for the exclusive right to
operate within certain territory under certain patents relating to the
manufacture of brick, which patents, and the licenses given to ope-
rate thereunder, were of no value; that it did in fact issue one-half
of its capital stock upon such a consideration although the law under
which the corporation was organized (Rev. St. Mo. § 962) declared
that stock in such corporations should “be issued only for money paid,
labor done, or money or property actually received”; and that by rea-
son of these facts the other stockholders of the company were greatly
damaged. It is not averred, however, that the exclusive right to
operate under the patents in question was known to the defendants
or any of them to be of no value when the stock was issued, nor is it
averred in the bill that the Chicago Company did not operate under
the patents and did not exercise the exclusive rights which it had ac-
quired. The bill shows very clearly that the Chicago Company has
been making brick for the past 10 years, and has in the meantime paid
dividends amounting to more than one-half of its entire capital, and for
aught that is alleged in the bill the exclusive right to operate under the
patents may have been esteemed of great value when the stock was
issued in exchange therefor, and it may also be that the right in ques-
tion has been exercised continuously by the Chicago Company from
the time it was organized to the present date. If the facts are other-
wise they might and should have been alleged specifically. The bill
contains nothing that would warrant a contrary conclusion unless it
be an allegation that when the Chicago Company purchased certain
brick machines rom the St. Louis Company and paid for them it
thereby acquirec the right to use them without any further license. It
may be, however, that the sale of these brick machines was a part of
the same transaction by which the stock was acquired, and that these
machines would not have been sold to the Chicago Company but for
the reason -that it had engaged to purchase from the St. Louis Com-
pany the exclusive right to operate under certain patents for the manu-
facture of brick which the latter company controlled. In short, it
may well be inferred, notwithstanding all the averments of the com-
plaint, that the stock which was issued to the St. Louis Company was
issued in exchange for rights that were supposed at the time to be of
great value, and that these rights, such as they were, have been exer-
cised continuously to the present time.

Let it be conceded, however, that the hill does show by proper aver-
ments that one-half of the stock of the Chicago Company was issued
originally to the St. Louis Company in exchange for property that was
of no value or of comparatively small value, and the question then
arises whether complainants can be heard at this late day to complain
of the transaction or are barred by laches. The wrong was committed
more than 11 years before the bill was exhibited, and in the meantime
it might have been discovered by the complainants or any other stock-
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holder by the exercise of the slightest diligence. As stockholders,
they were entitled at all times to have access to the books of the com-
pany, and even a casual examination of the corporate books would
have disclosed the consideration that was received originally for the
stock in question which, as it is now claimed, was issued illegally.
The bill shows that when the complainants moved in the matter and
investigated the company’s books they had no difficulty in discovering
what was received for the stock, and all the information that they now
possess seems to have been derived from that source. No reason is
perceived nor is any sufficient reason alleged why they did not discover
the alleged wrong at an earlier period, since the bill utterly fails to
disclose any acts on the part of the defendants or either of them
which amount to an actual concealment of the wrong. The resolution
to purchase certain exclusive rights from the St. Louis Company for
the sum of $300,000 was spread upon the records of the company,
where it of right belonged, and in view of that circumstance it is
hardly conceivable how the complainants could have been ignorant of
the manner in which the large sum of money agreed to be paid for such
rights was in fact paid. At all events, if the complainants had at any
time taken the trouble to inquire how this liability had been discharged
or what amount of money or property had been received by the com-
pany in exchange for its capital stock, the whole transaction of which
complaint is now made would have been discovered. The case is one,
therefore, where the complainants’ want of knowledge of the objec-
tionable transaction was due to a lack of diligence in inquiring into
matters in which they were deeply concerned; and even if it were true
that an actual fraud was intended, and that the wrong complained of
is something more than an ultra vires act, committed by the direc-
tors of the Chicago Company, still it does not appear that the wrong-
doers concealed the transaction, for such facts as are alleged do not
amount to concealment, and cannot be accepted as an excuse for a
failure to discover the alleged violation of the statute, or the fraud,
whichever it may be.

Under these circumstances, it is well settled by repeated decisions
that complainants are barred of their right to relief. Courts of equity
are not disposed to upset business transactions, or to disturb titles,
that have passed unchallenged for years; and they will not do so unless
at the instance of a suitor who has been diligent and persevering in
the pursuit of his rights, and who can and does show good and suf-
ficient reasons for not making an earlier application for relief. This
doctrine is elementary, and has been frequently reiterated and applied,
especially by the federal courts. Wood v. Carpenter, 101 U. S. 133,
139, 25 L. Ed. 807; Speidel v. Henrici, 120 U. S. 377, 7 Sup. Ct. 610,
30 L. Ed. 718; Felix v. Patrick, 145 U. S. 317, 12 Sup. Ct. 862, 36
L. Ed. 719; Wetzel v. Transfer Co., 12 C. C. A. 490, 493, 494, 65 Fed.
23; Kinne v. Webb, 4 C. C. A. 170, 54 Fed. 34; Naddo v. Bardon, 2
C. C. A. 335, 51 Fed. 493. In this case an attempt is made to charge
the St. Louis Company as constructive trustee with a large sum of
money which has been paid to it during the course of 11 years as
dividends upon stock, which stock, as it is said, was unlawfully issued.
If this be so, the state of Missouri, in the exercise of its visitorial pow-
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ers over domestic corporations, may take steps to redress the wrong.
Where an attempt is thus made to charge one as a constructive trustee
of money or property, the rule, requiring a private suitor to be dili-
gent and to plead and establish some adequate excuse for his silence
and inaction during a period of years, is strictly enforced. Wetzel v.
Transfer Co., supra. 'The usual limitation at law applicable to actions
for relief on the ground of fraud is five years after the discovery of the
fraud, and such is the law in Missouri. Rev. St. 1899 (Mo.) § 4273.
The wrong or fraud complained of in the present instance should have
been discovered, and would have been discovered by the complainants
almost as soon as it was committed, if they had exercised even ordinary
diligence. Indeed, it is difficult to understand why the alleged wrong
was not discovered at that time. Acting in analogy with the rule pre-
scribed for the governance of courts of law, it must now be held that
in the forum of equity, where as much if not greater diligence must
be exercised, these complainants were not entitled, on the showing
made in their bill, to equitable relief, and it was properly dismissed by
the lower court. Several other questions were discussed at length on
the argument, but it seems unnecessary to notice them in view of the
ruling that the complainants’ right to relief is barred by laches.
The decree below is affirmed.

EGAN STATE BANK v. RICE,
(Circult Court of Appeals, Eighth Circuit. November 28, 1902.)
No. 1,660.

1. BANRKRUPTCY—CHATTEL MORTGAGE— VALIDITY.

Under Bankr. Act 1898, § 67e [U. S. Comp. St. 1901, p. 3449), providing
that incumbrances of property made by one adjudged bankrupt within
tour months prior to the filing of the petition, with intent to hinder or
defraud his creditors, shall be void as against them, a chattel mortgage
given by a merchant to a bank on his stock in trade within four months
prior to his bankruptcy, he retaining possession under an agreement that
the proceeds of sales should go to pay the mortgage and other debts,
and he from the proceeds paying expenses and debts In general, is void,
as against the creditors, notwithstanding the fact that it contained a pro-
vision requiring the merchant to make daily deposits of all sales, to apply
on the debt to the bank.

Appeal from the District Court of the United States for the District
of South Dakota.

Henry H. Platts, a retail merchant of Egan, S. D., on December 8, 1899,
borrowed of the appellant bank $600 on his promissory note, payable in six
months, secured by chattel mortgage upon Platts’ stock of merchandise, ex-
cept groceries. This mortgage was recorded August 10, 1900. In the mean-
time six months’ Interest was paid June 8, 1900, and the note was then ex-
tended, by writing indorsed thereon, for another six months. On November
2, 1900, Platts borrowed of appellant bank the further sum of $500, and took-
up his previous note, and then executed to said bank his 11 new promissory
notes, for varying amounts, but in all aggregating $1,100, and payable one
on the last day of every month from that date unti! September 30, 1901,
with annual interest at 12 per cent., all secured by another chattel mortgage,
made November 2, 1900, covering Platts’ entire stock of merchandise and
his store fixtures, and any additions to or replacements of the stock, and was
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further to secure all further advances that might be made to Platts by the
bank. And thereby Platts further agreed to make daily deposits of all sales
of goods, to apply on the notes so secured, until all should be paid. This
chattel mortgage was recorded November 8, 1900. From the giving of the
first chattel mortgage until Platts’ business was closed by the proceedings in
bankruptcy, he dealt with said bank as an ordinary depositor, depositing
therein from the proceeds of his sales at least $2,500, of which from $300 to
$400 was so deposited after November 2, 1800. He paid therefrom on his
debt to the bank, aside from the interest so pald in June, only one note,
for §75, which was secured by the last mortgage, and due November 30, 1900,
but not paid till December 8, 1900. All the rest of such deposits were, with
the consent of the bank, paid out on checks of Platts, and used to pay other
creditors, or for other uses. Upon the petition of creditors, filed December
13, 1900, Platts was adjudicated a bankrupt January 3, 1901, and the appel-
lee, George Rice, was thereafter duly appointed trustee of his estate in
bankruptey; and, by order of the court, the stock of merchandise of the
bankrupt was sold free of incumbrance. On the petition of the bank an order
was made that the trustee show cause why the claim of the bank, secured
by the chattel mortgage, should not be paid in full from the proceeds of the
property so sold. The referee in bankruptey, to whom the matter was re-
ferred, heard the testimony and made his findings of fact, and, upon his
conclusions of law therefrom, made his decision and order in, favor of the
bank. On request of the trustee, the referee certified the questions involved,
with the testimony, findings of faet, and his legal conclusions, to the judge,
for review. Upon full hearing before the Judge, it was on August 20, 1901,
ordered and adjudged that the order of the referee requiring the trustee to
pay to the Egan State Bank the amount secured by said chattel mortgage
of November 2, 1900, be vacated and set aside, with the findings of fact and
conclusions of law on which said order was based, and further that such
chattel mortgage is null and void, and no lien on the assets in the hands
of the trustee, From this judgment or decree this appeal is taken. A fuller
report of the case in some particulars, especially in respect to the findings
and conclusions of the referee, will be found in the decision of the learned
Judge of the district court. In re Platts (D. C.) 110 Fed. 126.

E. R. Winans (A. B. Kittridge and W. D. Scott, on the brief), for
appellant, .
J. Q. Adams (George Rice, on the brief), for appellee.

Before SANBORN and THAYER, Circuit Judges, and LLOCH-
REN, District Judge.

LOCHREN, District Judge, after stating the case as above, deliv-
ered the opinion of the court.

This appeal questions the correctness of the decision of the learned
district judge that upon the evidence it appears that the chattel mort-
gage of November 2, 1900, made by Platts to the bank, was made
by him with intent to hinder and delay his creditors, and was there-
fore null and void as to his creditors, by the law of South Dakota in
respect to such conveyances, as well as under the bankruptcy act of
1898 [U. S. Comp. St. 1601, p. 3418]. Section 67e of this act [U. S.
Comp. St. 1901, p. 3449] provides as follows :

“That all conveyances, transfers, assignments, or incumbrances of his
property, or any part thereof, made or given by a person adjudged a bank-
rupt under the provisions of this act subsequent to the passage of this act
and within four months prior to the filing of the petition, with the intent
and purpose on his part to hinder, delay, or defraud his creditors, or any of
them, shall be null and void as against the creditors of such debtor, except
as to purchasers in good faith and for a present fair consideration; and all
property of the debtor conveyed, transferred, assigned or encumbered as
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aforesald shall, If he be adjudged a bankrupt, and the same is not exempt
from execution and liability for debts by the law of his domicile, be and
remain a part of the assets and estate of the bankrupt and shall pass to his
sald trustee, whose duty it shall be to recover and reclaim the same by legal
proceedings or otherwise for the benefit of the creditors.”

See, also, section 70, subd. 4 [U. S. Comp. St. 1901, p. 3451].

The chattel mortgage under consideration was given by Platts No~-
vember 2, 1900, within four months of the filing of the petition, De-
cember 13, 1900, under which he was adjudged a bankrupt. The
district court held that, even if it were valid upon its face, yet the evi-
dence showed clearly that it was given by Platts with the intent and
purpose on his part to hinder and delay his creditors, and was there-
fore null and void as against them, and the trustee who represents
them.

The law applicable to such case is stated very clearly in Horton v.
Williams, 21 Minn. 187, 190, as follows:

“A mortgage of chattels, coupled with an agreement that the mortgagor
may retain possession of the mortgaged property, and sell or dispose of it
as his own, without satisfaction of the mortgage debt, is of no effect as a
security, and can only operate to hinder, delay, and defraud the creditors
of the mortgagor and subsequent purchasers and mortgagees. In the early
case of Chophard v. Bayard, 4 Minn. 533 (Gll. 418), it was held by this court,
in accordance with sound principle and the welght of authority, that such
a mortgnge was necessarily fraudulent as against the mortgagor's creditors.
And see Edgell v. Hart, 9 N. Y. 213, 59 Am. Dec. 532; Place v. Langworthy,
- 13 Wis. 629, 80 Am. Dec. 758; Steinat v. Deuster, 23 Wis. 136; Collins v.
Myers, 16 Ohio, 547; Freeman v. Rawson, 5 Ohio St. 1; Bank v. Hunt, 11
Wall. 301, 20 L. Ed. 190. If the intent that the mortgagor may retain pos-
gessiou of the goods, and dispose of them as owner, is apparent in the mort-
gnge itself, the existence of such intent is to be determined by the court,
otherwise the existence of the intent is a question for the jury upon the
evidence; but in every case, If the intent is found to exist, the law declares
the mortgage to be fraudulent. Gere v. Murphy, 6 Minn. 305 (Gil. 213);
Gardner v. McEwen, 19 N. Y. 123; Russell v. Winne, 837 N. Y. 591, 97 Am.
Dec. 755, and cases supra. The conduct of the parties in dealing with the
mortgaged property may, however, furnish evidence, in some cases amounting
to a moral certainty, that the mortgage was executed with a fraudulent in-
tent. Thus, in the case of a mortgage on a stock of goods In a retail shop,
when the mortgagor continues in possession, making sales from day to day
as owner, and dealing with the goods and the proceeds as his own, with the
mortgagee’s knowledge and assent, it is extremely difficult to resist the con-
clusion that this course of conduct on the part of the mortgagor was con-
templated and intended by the parties when the mortgage was made. See
Griswold v. Sheldon, ¢ N. Y. 581; Freeman v. Rawson, 5 Ohio St. 1; Russell
v. Winne, 37 N. Y. 591, 97 Am. Dec. 755.”

This is precisely what was done bv Platts after giving the chattel
mortgage of November 2, 1900. He continued to sell the goods,
making no account of the sales to the bank, and to use the proceeds
of the sales for the payment of other debts, or otherwise as he pleased,
with the full knowledge and assent of the bank; paying on the secured
debt only $75 out of the $300 to $400 proceeds of sales realized by
him from the mortgaged stock before he was stopped by the proceed-
ings in bankruptcy. As the proceeds of the sales were deposited by
him in the same bank as an ordinary customer and depositor, and paid
out again by the same bank upon his checks, it would be clear, if there
was no other evidence in the case, that such was the intention and
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understanding of the parties when the mortgage was given. And this
presumption is strengthened by the unquestioned fact that the mort-
gage of December 8, 1899, which continued till replaced by the mort-
gage under consideration, was of the same fraudulent character as to
creditors. That prior mortgage was given to secure a note of $600.
While it existed, Platts deposited in the bank from the proceeds of his
sales over $2,c00, and still used all that money himself, without pay-
ing a cent of the mortgage debt, except six months’ interest. That
the same course was continued under the subsequent mortgage is
convincing evidence that such was the intention when the last mort-
gage was given. And the testimony of Mr. Struble, the cashier of
the bank, was to the -effect that, when the last mortgage was given,
the agreement between the parties was that the money which Platts
got from the sales of the mortgaged goods should go to pay the mort-
gage, and also to pay off his indebtedness, or, as Platts testified, he
was to pay the notes to the bank as they became due, and apply the
rest to the payment of debts he was owing for goods. In other words,
so long as he should continue to pay the notes to the bank as they
should successively mature, the goods and their proceeds were to he
at his own disposal. Upon' these facts, the legal effect of the last
mortgage, as well as the earlier one, was to hinder and delay the cred-
itors of Platts. The agreements which gave the mortgage this char-
acter and effect were made by Platts, and acted on by him, and were
therefore intentional and of purpose on his part,

The decisions of the supreme court of South Dakota are in entire
accord with Horton v. Williams, 21 Minn. 187, which is cited with
approval in the earliest of the cases. Greeley v. Winsor, 1 S. D. 117,
45 N. W. 325, 36 Am. St. Rep. 720; Id.,, 1 S. D. 618, 48 N. W. 214;
Mercantile Co. v. Gardiner, 5S. D. 246, 58 N. W. 557. _

There was no error in the findings and decision of the district court,
and the decree and order appealed from are affirmed,

McCLAINE v. RANKIN.
(Clrcutlt Court of Appeals, Ninth Cireuit. November 10, 1902.)
No. 793. -

1. NATIONAL BANRS—ACTION BY RECEIVER To Rrcover AssESSMENTS—CoM-
PLAINT.

A complaint in an action by the recetver of a national bank to recover
an assessment from a stockholder sufficiently shows the capital stock
of the bank, although not directly alleged, where it alleges that there
were 500 shares, of the par value of $100 each, and that the assessment
was made ratably, at $100 per share, and amounted to $50,000.

2. BAME—NoTICE OF AssEssMENT—EVIDENCE,

The testimony of a witness that in his capacity as receiver of a national

bank he made personal demand upon a stockholder for the payment of

thereof, where uncontradicted, sufficiently shows notice and demand to
support an action to recover the assessment.
8. BAME—AuTHORITY TO SUE.
Specific authority given by the comptroller to the receiver of a national
bank to bring an action against a stockholder to recover an assessment



M’CLAINE V. RANKIN, 111

1s not withdrawn or affected by a subsequent general authority to com-
promise or sell all the claims or assets of the bank. :

4 SaME—DEFENSES—PRIOR ACTION BY RECEIVER.

An action brought by the recelver of a national bank against a stock-
holder to enforce a compromise agreement entered into for the settlement
of the stockholders’ liability for an assessment, but in which the re-
ceiver took a voluntary nonsuit, is not a bar to a subsequent action to
recover the assessment, the stockholder having failed to carry out the
compromise agreement, nor did the receiver’s action in commencing such
suit create an estoppel against him.

In Error to the Circuit Court of the United States for the Western
Division of the District of Washington.

T. O. Abbott, for plaintiff in error.
Robert G. Hudson and Robert S. Holt, for defendant in error.

Before GILBERT, ROSS, and MORROW, Circuit Judges.

GILBERT, Circuit Judge. The receiver of the First National
Bank of South Bend, Wash., brought an action against the plaintiff
in error as a stockholder of said bank to recover a delinquent as-
sessment. The cause was tried before the court without a jury, and
judgment was rendered against the plaintiff in error for the sum of
$2,300, with interest and costs.

The plaintiff in error assigns as error that the circuit court over-
ruled his demurrer to the complaint. It is contended that the com-
plaint fails to state a cause of action, for the reason that it does not
show the total amount of the capital stock of the insolvent bank.
We think the complaint is sufficient. While it does not in direct terms
state the total amount of the capital stock, it sets forth facts from
which it may be inferred. It alleges that the total assessment upon
the shareholders was $50,000; that it was made ratably; that the
assessment was $100 upon each share; that there were 500 shares-
and that their par value was $100 each. From these averments it is
plain that the capital stock was $50,000.

It is assigned as error that the court sustained the demurrer of
the receiver to the first affirmative defense of the answer of the plain-
tiff in error. In that defense it was alleged that on December 30,
1897, the former receiver of said bank had commenced an action
against the plaintiff in error in_the superior court of the state of
Washington for the county of Pierce, to recover the same assess-
ment, and that a judgment was rendered therein in favor of said re-
ceiver for the amount of $2,300, which judgment, upon the applica-
tion of the plaintiff in error, was subsequently vacated and set aside,
and that thereafter, upon the application of the receiver, the action
was dismissed without notice to the plaintiff in error and “without
prejudice” ; that thereafter, on the application of the plaintiff in error
and with the consent of counsel for the receiver, the words “without
prejudice” were struck from the judgment entry. It is contended that
the judgment so pleaded in such affirmative defense constituted a bar
to the present action, for the reason that the dismissal was not with-
out prejudice, and was so entered with the consent of the receiver.
By the provisions of sections 409, 411, 2 Hill's Code Wash,, it will
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-appear that such a judgment of dismissal has not the effect which is
contended for by the plaintiff in error, and that it is no bar to an-
other action for the same cause. .

It is contended that the court erred in admitting in evidence a cer-
tain exhibit which purported to be a copy of a notice served by the
former receiver upon the plaintiff in error. The complaint had
alleged a notice of the assessment and demand for its payment given
and made to the plaintiff in error by the receiver, and this was de-
nied by the answer. The receiver, to prove his cause of action, in-
troduced the affidavit of Joseph G. Heim, the former receiver of
said bank, together with the exhibit attached thereto. It was stipu-
lated between the parties that the affidavit of Heim might stand
in said cause for and as the testimony of said Heim in all respects
as if it had been taken upon commission duly issued, or as if he were
present in court; the plaintiff in error reserving an objection thereto
ori the ground of irrelevancy, immateriality, and incompetency only.
It is contended now that the exhibit was incompetent testimony, for
the reason that it was not the best evidence; that no notice or de-
mand was served upon the plaintiff in error to produce the original
notice; and that the copy, therefore, was secondary evidence. We
do not find it necessary to consider this objection. It appears in the
body of the affidavit that the affiant deposed to the fact that before the
commencement of the action he made personal demand upon the
plaintiff in error “for the payment of said assessment,” and that the
plaintiff in error admitted having received the notice and having
knowledge thereof and of said demand. We think this was sufficient
notice to and demand of the defendant in error, and that the admis-
sion of the exhibit, if it was error, was harmless. ‘

It is contended that it affirmatively appears from the evidence that
the receiver had no authority from-the comptroller of the treasury
to bring the present action. It is not denied that the record shows
that there was originally authority to commence such an action, but
it is contended that, inasmuch as authority was given subsequently
to compromise the demand or to sell the same, it operated to retract
the authority to sue. We think this assignment of error requires
no extended discussion. The authority to bring the action was in
no way curtailed or withdrawn by the authority to compromise or to
sell the cause of action. The latter authority, so given, was a gen-
eral power “to compromise and compound or sell at private sale all
of the assets of said bank,” including “claims due upon assessment
of the capital stock.” It was an authority entirely consistent with
the specific authority previously given to bring suit. The receiver
had the power to take either course so permitted by the comptroller.

It is contended, further, that the present action is barred by a
second action which was brought for the purpose of enforcing the
compromise which had been agreed upon between the receiver and
the plaintiff in error at the time of the dismissal of the first action.
It had been agreed as a compromise of said demand for said assess-
ment that the plaintiff in error would convey to the receiver certain
lots in South Bend, Wash., as a payment of the sum of $415.83,
$215.83 whereof was to pay an account due to the bank from one
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Morgan, and the remaining $200 was to be credited to the plaintiff
in error on the said assessment, and that thereafter the plaintiff in
error would pay the remainder of his assessment in certain install-
ments, all of which were to fall due within a year from the date of
the compromise. It appeared that this agreement was not carried
out by the plaintiff in error, except that he conveyed the lots to the
receiver and received the stipulated credit therefor. In order to en-
force the compromise the receiver brought the action upon the agree-
ment, but before proceeding to judgment he took a voluntary non-
suit, which he had the right to do. We cannot see how that proceed-
ing affects his power to prosecute the present action. The plaintiff
in error failed to carry out his part of the agreement. The receiver
has in the present action credited him with the $200 so paid on ac-
count. We find no error in the ruling of the trial court in denying
to this agreement of compromise the effect of a bar to the present
action.

Equally without merit is the contention that the court erred in de-
nying the motion of plaintiff in error for a judgment at the close of
the trial, upon the ground that by instituting proceedings in the sec-
ond action to enforce the compromise the receiver had elected that
remedy and had thereby waived his right to pursue another. There
is no question here of the right of election. Election refers to a
choice between different forms of action based upon the same facts.
These two actions relate to different states of fact. The former was
brought to enforce an agreement of compromise. The receiver took
a nonsuit therein, possibly for the reason that, as the answer of the
plaintiff in error in the present action alleges, the compromise agree-
ment had never been authorized or ratified by the comptroller. But,
whatever may have been the reason, the receiver had the right to
regard the compromise as abandoned, and to sue upon the assess-
ment. He chose that course. He was not estopped to do so by
reason of having instituted an action upon the compromise agreement..

It is contended that the liability of the plaintiff in error upon the
assessment was satisfied by the payment of the $200 and the convey-
ance of the lots; that in taking the $200 the receiver became trustee
for the plaintiff in error to secure the ratification of the proposal
then submitted. This contention cannot be sustained. It is only
necessary to advert to the fact, already alluded to, that the plaintiff
in error failed to carry out his agreement of compromise, and that
the receiver applied the $200, which had been paid him, on the as-
sessment, and in the judgment gave the plaintiff in error credit there-
for. Itis argued in this connection that the lots were of much greater
value than $415.83, and that the receiver still retains the title to the
lots. It must not be forgotten, however, that the lots were turned
over at an agreed price, and that they were conveyed for a double
purpose—First, to pay the debt of $215.83 owing by Morgan to the
bank; and, second, to pay $200 upon the assessment owing from
the plaintiff in error.

We find no error in the record for which the judgment should be
reversed. The judgment is affirmed.

119 F.—8
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HY-YU-TSE-MIL-KIN v, SMITH.
(Circuit Court of Appeals, Ninth Circuit. October 8, 1902.)
No. 766.

1. INDIANS—SUITS FOR ALLOTMENT OF LANDS—SPECIAL JURISDICTION oF CIR-
cuIT CouRrr.

Aect Aug. 15, 1894 (28 Stat. 305), confers on a circuit court of the
United States jurisdiction to decree relief to an Indian, entitled under
the law to an allotment of certain lands, of which right he has been
deprived by the rulings of the land department.

R. SaME—PAnTIins.

The provision of sucH act, that the decree of the court in favor of a
claimant in a suit brought thereunder shall have the same effect as an
allotment allowed and approved by the secretary of the interior, is in
effect a consent upon the part of the United States to be bound by such
decree; and, where the suit involves simply.a question of priority of right
between two claimants, the United States is not a necessary party.

8. SAME—EQUITIES BETWEEN ALLOTTEFES—PRIORITY OF SELECTION AND IMPROVE-
MENT.

1t was the intention of congress by Act March 3, 1885 (23 Stat. 340),
providing for the allotment of lands in severalty to members of the Walla
Walla and other Indian tribes, which gave them the right to select the
land they wished allotted to them, that, where more than one person se-
lected the same land, the allotment should be made with reference to
priority of selection, residence, and improvement, in accordance with the
principle which has always been recognized in the disposition of public
lands; and an Indian woman of the tribe, who selected and improved
land with the consent of the tribal authorities, but whose right to an al-
lotment was erroneously denied by the land department, cannot be de-
prived of her prior right to the land, so selected and improved, after such
ruling has been reversed, by the fact that it had been subsequently al-
lotted to another member of the tribe, who was put in possession, but
who had full knowledge of her claim; nor is she estopped to assert her
preferred right by the fact that she afterwards accepted a different al-
lotment, with the understanding and on the assurance of the agent that
it would not prejudice her right to claim that selected,

4. SAME—RIGHT TO ALLOTMENT—RESIDENCE ON RESERVATION.

Complainant, who was a full-blooded Indian woman of the Walla
Walla tribe, did not forfeit her right to an allotment of land in severalty
under Act March 3, 1885 (23 Stat. 840), because at the time the census
list of those entitled to allotments was made up she was residing with
her family outside the reservation, but on lands which menrbers of the
tribe were accustomed to occupy for hunting, fishing, or pasturage pur-
poses, and which they were given the right to so occupy by treaty with
the United States.

Appeal from the Circuit Court of the United States for the Dis-
trict of Oregon.

John H. Hall, U. S. Atty., for appellant.
R. J. Slater and J. T. Hinkle, for appellee.

Before GILBERT, Circuit Judge, and HAWLEY and DE HA-
VEN, District Judges.

DE HAVEN, District Judge. This is a suit in equity. The com-
plainant is a full-blooded Indian woman, and a member of the Walla
Walla band of Indians, residing in the state of Oregon. The prayer
of the bill is that an allotment of a certain quarter section of land,
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part of the Umatilla Indian reservation, made to the defendant, be
canceled, and for a decree that the complainant was and is entitled
to have said land allotted to her under the act of congress of March
3, 1885 (23 Stat. 340), providing for the allotment of lands in severalty
to the Indians residing upon the Umatilla reservation in the state of
Oregon. The decree of the circuit court was in favor of the com-
plainant (100 Fed. 60), and from this decree the defendant has ap-
pealed.

1. The appellant contends that the circuit court was without ju-
risdiction of the cause; that under section 6 of the act of congress
of March 3, 1885 (the act above referred to), the action of the sec-
retary of the interior in making the allotment of the land in con-
troversy was final, and cannot be made the subject of review in the
courts. We are of the opinion, however, that the action was prop-
erly brought under the act of August 15, 1894 (28 Stat. 305), which
provides: :

“That all persons who are in whole or in part of Indian blood or descent
who are entitled to an allotment of land under any law of congress, or who
claim to be so entitled to land under any allotment act or under any grant
made by congress, or who claim to have been unlawfully denied or excluded
from any allotment or any parcel of land to which they claim to be lawfully
entitled by virtue of any act of congress, may commence and prosecute or
defend any action, suit or proceeding in relation to their right thereto, in
the proper circuit court of the United States. And said courts are hereby
given jurisdiction to try and determine any action, suit, or proceeding arising
within their respective jurisdictions, involving the right of any person, in
whole or in part of Indian blood or descent, to any allotment of land under
any law or treaty. And the judgment or decree of any such court in favor
of any claimant to an allotment of land shall have the same effect, when
properly certified to the secretary of the interior, as if such allotment had
been allowed and approved by him. * * 7

This language is certainly broad enough to confer upon the cir-
cuit court jurisdiction to hear and determine the complaint of any
person who is “in whole or in part of Indian blood,” who claims “to
have been unlawfully denied or excluded from any allotment or par-
cel of land” to which such person claims “to be lawfully entitled by
virtue of any act of congress,” and such is the nature of the bill filed
by the complainant in this action.

2. The United States is not a necessary party to the suit. The
matter in dispute here is between individuals, and involves simply a
question of private right. We cannot see any necessity for making
the United States a party to such an action, in the absence of a stat-
ute requiring that it shall be done. In answer to the suggestion that
the United States is interested in the question to whom the land in
controversy shall be allotted, and unless made a party to the action
will not be bound by the decree, it is sufficient to say that the United
States has, by the statute from which the above quotation is made,
provided that a controversy of this character may be determined
by an appropriate action in the circuit court, and that the decree
therein shall have the same effect as an allotment allowed and ap-
proved by the secretary of the interior. An allotment made by or
under the direction of the secretary of the interior entitles the allottee
to a patent for the land allotted to him. Section 1, Act March 3, 1885
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(23 Stat. 340). The provision in the statute that the decree of the
court in an action like this shall have the same effect as an allotment
made by the secretary of the interior gives to the successful party the
right to a patent for the land allotted to him by the decree, and is in
effect a consent upon the part of the United States to be bound by such
decree and to issue its patent in accordance therewith.

3. We now proceed to inquire whether the decree of the circuit
court is right upon the merits. The complainant is an Indian woman
of full blood, a member of the Walla Walla tribe of Indians. In the
year 1887 she, with the consent of the chiefs of the Walla Walla and
Cayuse Indians, selected the land in controversy with the intention of
having the same allotted to her under the act of March 3, 1885 (23
Stat. 340), and she and her husband improved it by the erection there-
on of a granary and two barns, and also inclosed it, together with
other lands selected by her for her family. The total value of these
improvements, when made, was about $700. The land was allotted
to defendant in the year 1891. He did not have possession thereof
4t the time, or any improvements thereon. When the allotment was
made the complainant was in possession of the land in controversy,
although she and her family were actually residing upon other land,
with which it was inclosed. Prior to its allotment to defendant, the
complainant requested the commissioners appointed for the purpose
of making allotments of land on the Umatilla reservation to allot the
same to her; but they refused so to do because her name was not
upon the census list of persons entitled to an allotment, and this
action was approved by the depeartment of the interior. It also ap-
pears that the census list was completed on June 7, 1887, and com-
plainant was at that time living outside of the reservation upon lands
which members of her tribe had been accustomed to occupy for
hunting and fishing, and she did not take up her actual residence up-
on the reservation until shortly after the census was taken. At the
time of receiving the allotment of the land in controversy, the de-
fendant had notice of all these matters. The complainant continued
in possession of said land until the fall of 1896, when she removed
therefrom in obedience to orders given her by the Indian agent in
charge of the Umatilla Indian reservation. In April, 1897, the sec-
retary of the interior decided that complainant was entitled to an
allotment of land on the Umatilla Indian reservation, and in pursu-
ance of that decision certain lands were allotted to her, and she ac-
cepted the same, after being informed by the Indian agent that in
his opinion such acceptance would not prejudice her right to the land
in controversy. Since that time she has leased a portion of the land
so allotted to her and received a stipulated rent therefor. Upon these
facts we entertain no doubt of the justice of the decree of the circuit
court. Under the act of congress of March 3, 1885 (23 Stat. 340), it
is provided that:

“All allotments to heads of families, and to children under eighteen years
of age belonging to families, shall be made upon selections made by the
heads of the family, and allotments to persons over eighteen years of age
not classed as heads of families shall be made upon the selection of such
persons,”
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Section 6 of the act further provided that the secretary of the in-
terior should “have power to determine all disputes and questions
arising between Indians respecting their allotments.” The statute con-
ferred upon the Indians the right of selecting the land which they
wished to have allotted to them; and, if there is only one claimant
to a tract, such claimant is entitled to receive an allotment thereof.
If, however, more than one person makes selection of the same tract,
we think it was the intention of congress that the allotment should be
made with reference to priority of selection, residence, and improve-
ments. This is the principle by which the government has always been
governed in the disposal of its public lands. Shepley v. Cowan, 91
U. S. 330, 23 L. Ed. 424. And, although the statute does not ex-
pressly so declare, we have no doubt that it must be so interpreted as
to make it the duty of the secretary of the interior, in determining
disputes and questions arising between Indians respecting their allot-
ments, to proceed upon this principle. The complainant was, there-
fore, by reason of her selection of the same, and prior possession and
improvements thereon, equitably entitled to have the land in contro-
versy allotted to her; and the only reason why her right was not
recognized by the secretary of the interior was because she was not re-
siding upon the reservation when the commission appointed for that
purpose made up the list of those entitled to take lands in severalty.
This was an erroneous view of the law. Under the treaty of June g,
1855, made with the Walla Walla, Cayuse, and Umatilla Indian tribes
(12 Stat. 945), the privilege of hunting, gathering roots and berries,
and pasturing their stock on unclaimed lands, in common with citizens,
and to fish in the streams bordering on the reservation, in which they
had been accustomed to fish, was reserved to the Indians; and the
complainant did not forfeit her right to an allotment by living with
her family upon lands which her tribe had been accustomed to occupy.
She was upon the reservation, and in possession of the land in contro-
versy, and had selected the same, before it was claimed by or allotted
to defendant; and more was not required of her in order to give her an
equitable right thereto as against him. In denying her right to the
allotment claimed by her, the secretary of the interior committed an
error of law, which can be corrected by a court of equity, in accordance
with the rule declared in Johnson v. Towsley, 13 Wall. 78, 20 L. Ed.
485, Moore v. Robbins, g6 U. S. 530, 24 L. Ed. 848, and Shepley v.
Cowan, 91 U. S. 340, 23 L. Ed. 424.

Nor is the complainant estopped from maintaining this action by the
subsequent action of the government in allotting other lands to her.
She accepted the allotment made to her upon the assurance of the
Indian agent in charge of the reservation that her claim to the land in
controversy would not be prejudiced thereby. No patent has been
issued for the land so allotted to her, and no further action on her
part is necessary in order to authorize the government to cancel such
allotment. Certainly the defendant has been in no wise injured by
this subsequent action of the complainant. If she had accepted the
land allotted to her in satisfaction of her claim under the treaty and
act of congress, a different question would be presented. ’

The decree of the circuit court is affirmed.
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THE DEL NORTE.
TOWNSLEY et al. v. CRESCENT CITY TRANSP. CO.
(Clrcuit Court of Appeals, Ninth Circuit. Octobér 27, 1902.)
No. 801.

1. SHIPPING—DEMISE OF VESSEL FOR TERM—LIABILITY OF OWNER FOR WRONG-
FUL ACTS oF OFFICERS.

By a charter of a steamship the entire ship was let and delivered to
the charterer for the term of four months, under the express and dis-
tinet agreement that he should have full charge of her and be entitled
to all her earnings; that all of the officers of the vessel, including the
master, engineer, and steward, who were to be appointed by the owner,
should be “in all respects under the order and direction” of the charterer,
and subject to removal on his complaint; that he should redeliver the
ship to the owner at the expiration of the term in as good order and
condition as she was at the time of the agreement, with certain excep-
tlons of usual wear and tear and damages arising from sea perils and
Inevitable casualties. It further provided that in case the charterer
should fail to pay the rental at the times speclfied, or the operating ex-
penses, including wages, the owner should have the right to retake pos-
session, and that on his request the master should take and hold posses-
sion of the ship as his representative. Held, that such charter constituted
& demise of the vessel, and that neither the master nor steward could be
regarded as agents of the owner during the life of the charter, so as to
charge him or the vessel with liability to the charterer on account of
their alleged wrongful acts. .

Appeal from District Court of the United States for the Northern
Division of the District of Washington.

Pratt & Riddle and James Kiefer, for appellants.
Harold Preston, E. M. Carr, and L. C. Gilman, for appellee,

Before GILBERT, ROSS, and MORROW, Circuit Judges.

ROSS, Circuit Judge. In 1898 the appellee, owner of the steamer
Del Norte, chartered her to the appellant Townsley for a term com-
mencing on the 6th day of June of that year and ending on the 6th
day of October, 1898, under which charter the vessel was delivered to
Townsley, who retained possession thereof until about September 3,
1898, when, because of his failure to pay the rent stipulated by the
charter to be paid, the owner, the Crescent City Transportation Com-
pany, took possession of the vessel. Thereupon Townsley libeled the
ship for damages, alleging that he had suffered certain specified losses
and damages by reason of the misconduct of the master and steward
of the ship and the dishonesty of the master during the time she was
under charter to him. The transportation company filed a cross-libel
against Townsley for rent alleged to be due it from him under the
charter party, which cross-libel was answered by Townsley, denying
the claim made for rent, and the claimant of the ship answered the
libel, denying the alleged losses and damages to the libelant. The
judgment below was against the libelant’s claim for damages, and in
favor of that of the cross-libelant for rent. 111 Fed. 542.

The case depends upon the question whether the master and stew-
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ard of the ship were the agents of its owner or of the charterer, to de-
termine which question resort must be had to the charter-party.
There were three written agreements evidencing the contract of the
parties, two of which bore date June 6, 1898, and the other June 10,
1898. The second agreement of June 6th only provided for the de-
posit of the charter in escrow until certain advance payments required
thereby had been made, and which it appears were made, and the
charter delivered. The law applicable to the case is well settled. If
the contract between the parties constituted a demise of the ship, which
by virtue of the contract passed to the possession and control of the
charterer, the master and steward became his agents, and were not the
agents of the owner. On the contrary, if the agreement between the
parties constituted a mere contract of affreightment, and the owner
still retained possession and control of the ship, then clearly the master
and steward were his agents, for whose wrongful acts he is liable.
Gracie v. Palmer, 8 Wheat. 605, 5 L. Ed. 696; Reed v. U. S, 11
Wall. so1, 20 L. Ed. 220; Leary v. U. S, 14 Wall. 607, 20 L. Ed.
756; U. S. v. Shea, 152 U. S. 178, 14 Sup. Ct. 519, 38 L. Ed. 403.
Turning to the charter party in question, we find it there declared and
provided, in the first article:

“That the sald party of the first part [the owner], for and in consideration
of the covenants and agreements hereinafter contained on the part of the
party of the second part, to be kept and performed by the said party of the
second part, does hereby charter, let, and hire to the said party of the second
part the whole of the steamship Del Norte, now lying at the port of Seattle,
her tackle, apparel, furniture, machinery, appurtenances, and appliances, for
the term commencing on the 6th day of June, A. D. 1898, and extending to
and including the 6th day of October, A. D. 1898. Said vessel to be em-

ployed during the term of this charter party in plying between the port of
Seattle, Washington, and ports, islands, and places in the territory of Alaska.”

The second article provides that the vessel shall be delivered to the
charterer at Seattle in good order and repair. The third article de-
clares that the owner shall protect the vessel from all liens and claims
of liens on account of debts contracted prior to the date specified for
her delivery to the charterer. The fourth article specifies the rent
to be paid by the charterer, and the dates, places, and manner of pay-
ments, and provides that in case of nonpayment the owner may retake
possession of the vessel. It also provides for the forfeiture in that
event of a specified sum to the owner as damages. The fifth article
declares that should the vessel receive such damage as to disable her,
by reason of which the charterer is actually deprived of her use for the
purpose for which he would otherwise have used her, no charter money
shall be earned during the time of such deprivation, but that the wages
and sustenance of the crew shall continue to be borne by the charterer,
and that:

“In the event of the loss of said steamer from any cause, or in case said
vessel shall from any cause be damaged to such extent as not to be worth

repairing in the opinion of the master, this charter party shall immediately
cease.”

By the sixth article it is provided that the charterer shall not be
liable for reasonable wear and tear of the vessel or her equipment, and
that all damage to the steamer arising from collision, by reason of
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stranding, fire, perils of the sea, and inevitable casualties, shall be
borne by the owner. The seventh article contains the agreement of the
charterer to deliver to the owner the vessel and her equipment at the
termination of the charter party in good order, subject, however, to the
provisions of the sixth article, and also with the provision concerning
the making good of any shortage in the furnishings of the vessel. By
the eighth article it is declared that the charterer shall have full charge
of the vessel during the continuance of the charter-party, and shall
pay all bills and other expenses incurred in her operation (including
the wages of the master, officers, and crew thereof), except such as are
in the sixth article specifically excepted, and that all earnings of the
vessel, of whatever character or description, during the term specified,
shall belong to the charterer and inure to his sole benefit, and that
before the ship shall be permitted to leave the port of Seattle on any
voyage during the continuance of the charter party, or before she shail
be permitted to leave any other port on Puget Sound which may be
the point of commencement of any voyage during the continuance
of the charter party, all debts contracted by the charterer for stores,
supplies, or any other matter or thing whatever purchased for the
use or operation of the ship, shall be fuily paid, such payment to be evi-
denced only by a certificate to that effect signed by the master and
steward of the vessel, and that the charterer shall also, prior to the
beginning of any such voyage, deposit in the Puget Sound National
Bank at Seattle a sum not less than $1,500, subject to the check of
C. E. Allen, the master of the vessel, as security for the payment of
the crew thereof, and that, unless the crew of the vessel shall be
paid within 24 hours after her arrival in port and the termination of
any such voyage, the master shall have the right to check out of the
bank mentioned the whole of the above-named sum, or such portion
thereof as may be necessary to pay and satisfy the wages of the crew
in full for such voyage. The ninth article provides that the owner
shall have the naming and appointing of the master, chief engineer,
and the steward of the vessel, those officers “to be in all respects under
the order and direction of the second party,” and shall receive from the
charterer wages at not less than certain specified sums, to be paid to
them at the end of each month, or at the end of the voyage, as may
be agreed upon with such officers, and that in case the charterer shail
be dissatisfied with the conduct of the master, chief engineer, and stew-
ard, or either of them, the owner, on receiving written notice from the
charterer of such dissatisfaction and the particulars of the reason or
reasons therefor, shall remove the officer so offending (if upon investi-
gation such complaint shall be found to be justified), and shall appoint
another or others in the place and stead of the one or more of said
officers as shall be removed. By the tenth article the charterer agrees
not to load on the vessel any cargo that will render her lable to for-
feiture or fine under the laws of the United States, and that the vessel
shall not, during the term of the charter party, violate any of the
revenue, maritime, or shipping laws of the United States, or of any
other power or government, and that, in case of any dispute arising
between the master and charterer regarding the stowing of cargo or
the amount of freeboard, such dispute shall be left to and determined
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by a competent marine surveyor at the port at which the vessel is load-
ing, whose decision shall be final. By the eleventh article the charterer
covenants to pay, at the times and in the manner specified, the sums
agreed upon, and not to assign the charter party or sublet the vesse!
without the written consent of the owner, and at the expiration of
the charter party to deliver the vessel at the port of Seattle to the own-
“er in as good order and condition as she now is, reasonable wear and
damage by reason of the casualties mentioned in the sixth article hereof
only excepted, and that, in case the charterer shall fail, neglect, or re-
fuse to pay, at the times and in the manner specified, the sums agreed
upon for the use of the vessel, or any part thereof, or shall fail to pay,
at the times and in the manner specified, any of the bills or expenses
of the operation of the vessel, including the wages of the master,
officers, and crew thereof, or shall fail to deposit in bank for the pay-
ment of the wages of the master, officers, and crew, the sums of money
agreed upon and determined, and in the manner specified, the owner
shall have the right to consider the charter party forfeited, and to
retake possession of the vessel, wherever she may be, with or without
legal process, and that the master shall, upon receiving notice of any
such default, or upon any such default coming to his notice, have the
right to, and it shall be his duty, at the request of the owner, or his
agent or attorney, to hold possession of the ship for and as the repre-
sentative of the owner, but that no such claim of forfeiture or taking
possession of the ship shall release the charterer or any security by him
given from the payment of any portion of the rent agreed to be paid,
or from the payment of any bills or expenses contracted in the opera-
tion of the vessel, and that, should the vessel be libeled for any matter
or thing occurring subsequent to the receipt by the charterer of the
possession of the ship under the charter party, he will, within 24 hours
after the vessel is so taken into custody, cause her to be released by
himself furnishing the necessary bond and sureties thereon for such
release. By the twelith and last article of the charter party it is pro-
vided that the vessel may be used during the continuance of the
charter party for the purpose of towing barges and vessels from
Puget Sound to ports, islands, and places in Alaska, but that in all
cases the master shall have the right to determine the number of
barges or vessels to be towed and the amount of cargo to be placed
thereon, and shall have the right at any time to abandon any tow in
the charge of the vessel when in his judgment the safety of the
chartered ship requires it, and that no liability whatever shall attach
to the owner by reason of any such abandonment; “it being under-
stood and agreed, however, that such master is expected in all cases
to use due diligence for the protection of any tow that may be placed
in his charge.”

By the supplemental agreement of June 10, 1898, the owner agrees
that the ship may, at the option of the charterer, during the continu-
ance of the charfer party, be employed to carry freight or live stock
and passengers between the west coast of Alaska and the eastern
coast of Siberia, provided that safe ports must be used, and that
the vessel shall not be required by the charterer to land freight or
passengers at any port or place which may in any way endanger the
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ship, her master to be the judge of the safety of any such landing-
place, and his determination’in such matter to be final and conclusive
upon the parties to the agreement, in consideration of which the
charterer agrees to deposit in the Puget Sound National Bank of
Seattle, as security for the payment of the wages of the master, officers,
and crew of the ship, the sum of $3,000 in lieu of the sum of $1,500
agreed upon in the charter party, said deposit to be subject to the same .
terms and conditions as the deposit of $1,500 mentioned in that instru-
ment; and the charterer for the same consideration agrees that the
earnings of the ship in the trade between Alaska and Siberia shall be
collected and retained by the master, who shall account therefor
to the parties to the agreement, it being understood and agreed that
the master shall have the right to apply such earnings, or any part
thereof, to the payment of any rent due under the charter party or any
debts contracted in the operation of the ship, and that, in case any
such rent or any such debts be not paid by the charterer, it shall be
the duty of the master to so apply the said earnings, and that the
charterer will pay any additional or increased insurance premiums that
may become necessary to properly protect the vessel by insurance on
account of entering into the trade between Alaska and Siberia.

It is thus seen that by the contract of the parties the entire ship was
let to the charterer, and the ship delivered to him, under the express
and distinct agreement that he should have full charge of her; that all
of the officers of the vessel, including those that it was stipulated
should be appointed by the owner, should be “in all respects under the
order and direction” of the charterer; and that all of the earnings of
the vessel during the term, of whatever character, should belong to
the charterer and inure to his sole benefit. These facts leave no room
for doubt that not only the possession, but the entire control, of the
ship and of all of its officers passed by the agreement of the parties
from the owner to the charterer. In further confirmation of this con-
clusion is the covenant on the part of the charterer in the eleventh
article to deliver the vessel at the expiration of the charter party to
the owner at the port of Seattle in as good order and condition as she
was in at the time of the agreement, reasonable wear and damage
growing out of the casualties mentioned in the sixth article only ex-
cepted. As a matter of course performance of that covenant on the
part of the charterer necessarily presupposed that during the life of the
charter the vessel should be in the possession of the charterer.

It is contended on behalf of the appellant that the agency of the
master and steward for the owner is “conclusively established” by
that provision of the eleventh article of the charter party wherein it
is stipulated that, for failure to pay the rent or wages agreed to be
paid by the charterer, the master should, upon receiving notice of such
default, at the request of the owner, take and hold possession of
the vessel “for and as the representative of the party of the first part
[the owner].” The correct inference to be drawn from this provision
is the direct opposite of that drawn by appellant’s counsel; for the pro-
vision that the master should take and hold possession of the vessel
as the representative of the owner upon the happening of the specified
condition necessarily implies that prior to the happening of the desig-
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nated contingency he was holding possession as the representative
of somebody else,—the charterer,—which is in entire accord with the
other provisions of the contract.

We are of the opinion that neither the master nor the steward of
the ship can be properly regarded as the agent of the owner during the
life of the charter party in question, and therefore that the owner can-
not be held liable for the alleged wrongful acts of its officers. These
views will be found to be supported by the cases of Gracie v. Palmer
and U. S. v. Shea, above cited; Drinkwater v. Spartan, Fed. Cas.
No. 4,085, 1 Ware, 145; The Aberfoyle, Fed. Cas. No. 16, Abb.
Adm. 242; Winter v. Simonton, Fed. Cas. No. 17,894, 3 Cranch C. C.
104; Posey v. Scoville (C. C.) 10 Fed. 140; Donohoe v. Kettell, Fed.
Cas. No. 3,080, 1 Cliff. 135; The Bombay (D. C.) 38 Fed. 512;
American Steel Barge Co. v. Cargo of Coal (D. C.) 107 Fed. 964.

The judgment is affirmed.

NEILSON v. CHAMPAGNE MINING & MILLING CO. et al.
(Circuit Court of Appeals, Eighth Circuit. November 10, 1902.)
No. 1,780.

1. MINING CLAIMS—EFFECT OF ENTRY—CONCLUSIVENESS A8 TO THIRD PARTIES.
A stranger cannot acquire any rights in a mining claim after the ap-
plication of another for a patent therefor has been allowed, and he has
paid for and received a certificate of entry, which vests in him the
equitable title as against third parties.

2. BAME—EFFECT OF PROTEST. >
- A protest filed against the issuance of a patent to a mining clalm after
the application for the patent has been allowed, the purchase money paid,
and a certificate of entry issued does not give the protestant any basis
for a suit In equity to annul the patent issued after the protest has been
dismissed, or to charge the patentee as a trustee of the legal title.

Appeal from the Circuit Court of the United States for the District
of Colorado.

Norman T. Mason and Darwin T. Mason, for appellant.
A. T. Gunnell, W. T. Miller, and W. J. Chinn, for appellees.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

CALDWELL, Circuit Judge. The bill in this case seeks to have
it decreed that the defendant company holds the legal title to certain
lode mining claims in trust for the plaintiff, and prays that it may be
required to convey the same to the plaintiff. The theory of the bill
is that the plaintiff has the equitable title to certain lode mining claims,
which, after due and regular proceedings had for that purpose, were
entered and paid for, and afterwards patented to defendant company.
The circuit court sustained a demurrer to the bill (111 Fed. 655), and
the plaintiff appealed. :

The material facts disclosed by the bill essential to be considered
in deciding the case are: That the defendant company, the Cham-
pagne Mining & Milling Company, in April, 1896, was the owner of
four lode mining claims, known as Deadwood No. 1, Deadwood No.
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2, Deadwood No. 3, and Deadwood No. 4, and on the 25th day of
April of that year filed its application for a patent for the same, and
published and posted the notice of such application required by law.
‘To this application for a patent adverse claims and protests were filed,
but neither an adverse nor protest was at that time filed by the plain-
tiff in this suit or any one by or under whom he claims. The several
adverse claims and protests prevented the defendant company's ap-
plication for a patent being passed to entry until the 18th day of Feb-
ruary, 1899, when the defendant company was adjudged to have the
right to enter the mining claims under its application for a patent, and
thereupon on that day it paid the receiver of the proper land office
the purchase money for the same, and received the usual receiver’s
certificate of entry therefor, being mineral entry No. 1,957, upon which
a patent was afterwards duly issued and delivered to the defendant
company.

The averments of the bill upon which the plaintiff relies to sustain
his contention that the defendant company holds the legal title thus
acquired to these lode mining claims in trust for the plaintiff, to whom
it should be required to convey them, are: That on May 1, 1899,
the plaintiff discovered lodes or veins in rock bearing gold on these
several lode mining claims, and that he sunk discovery shafts and did
all other things essential to the valid location of lode mining claims
under the law; and that on June 9, 1899, he filed in the proper land
office his “protest” against the issuance of a patent to the defendant
company under its entry, and on June 16, 1899, an additional protest,
and on June 29, 1899, an amended protest. These several protests
alleged, in substance, that the defendant company had, prior to its
entry of these mining claims, to wit, during the years 1897 and 1898,
failed to make the annual expenditure of $100 in labor or improve-
-ments thereon required by section 2324 of the Revised Statutes of the
United States [U. S. Comp. St. 1901, p. 1426], and had also failed to
expend thereon $2,000 in labor and improvements prior to the date of
the defendant company’s entry. These protests, with the accompany-
ing affidavits, were by the local land officers transmitted to the com-
missioner of the general land office, by whom they were dismissed, and,
on appeal to the secretary of the interior, this ruling was, on February
12, 1900, affirmed, in a very clear and satisfactory opinion, made part
of the plaintiff’s bill.

The plaintiff did not adverse the defendant company’s application
for a patent, and did not file his protest against the issuance of a pat-
ent, until after the defendant company, at the end of a long litigation
in the land department with others, had been adjudged to be the right-
ful owner of the mining claims, and entitled fo enter the same and
to receive a patent therefor, and had paid the entrance price and re-
ceived a certificate of entry.

The first question that we find it necessary to consider is what
rights, if any, the plaintiff acquired by protesting against the issuance
of a patent to the defendant company under its entry. This question
was fully considered by Mr. Justice Brewer while circuit judge of this
circuit in the case of Wight v. Du Bois (C. C.) 21 Fed. 693, 6g6. Re-
ferring to and construing the statute, the learned judge said:
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“It becomes necessary to see what rights this last clause gives. I think
all that it covers is the right to anybody to come in and enter hig protest or
objection; in other words, to say to the officers of the government that the
applicant has not complied with the terms of the statute, and to insist that
there shall be an examination by such officers to see if the terms have in
fact been complied with., He does not appear as a party asserting his own
rights; but if we may, so to speak, parallel these proceedings with those in
a court, such an objector appears as an amicus curise,—a friend of the court,
—to suggest that there has been error, and that the proceedings be stayed
until further examination can be had. Suclk a protest does not bring the
protestant into court for the assertion of his own title or rights; does not re-
vivify rights lost by a fallure to adverse. True, if the protest or objection is
sustained, the proceedings will be set aside, new ones must be commenced,
and then the objector may be in a position to assert his rights; but if the
protest or objection be not sustained the objector, like an amicus curie, has
nothing more to say in the matter. In other words, the right to protest is
not the right to contest. The latter is lost by the failure to adverse. The
former remains open to every one, holders of adverse claims as well as others.
But the protest is only to the officers of the government, challenges only the
applicant’s claims, and in no manner brings up for consideration any claims
of the protestant. Such a protest can be made only before the land depart-
ment, and, if there rejected, the protestant has no further standing to be
heard anywhere. The protest cannot be made the basis of any litigation in
the courts, for the courts are only open to those who have rights to assert;
they sit for the determination of controversies. They do not, at the instance
of strangers, review the regularity of proceedings between parties who are
competent to determine such regularity, and who do not themselves invite
any judicial determination.”

It is well settled that when the purchase price is paid for govern-
ment land to the local land office authorized to receive the same and
allow the entry, and a certificate of purchase is issued to the pur-
chaser, the right to a patent immediately attaches, and when the pat-
ent is subsequently issued it relates back to the inception of the right
of the patentee. The certificate of entry invests the purchaser with
the full equitable title to the land, and so far as the acquisition of title
after that by any other person is concerned is equivalent to a patent.
Deffeback v. Hawke, 115 U. S. 392, 6 Sup. Ct. 95, 29 L. Ed. 423;
Benson Mining & Smelting Co. v. Alta Mining & Smelting Co., 145
U. S. 428, 12 Sup. Ct. 877, 36 L. Ed. 762; Calhoun Gold Min. Co. v.
Ajax Gold Min. Co., 182 U. S. 499, 21 Sup. Ct. 885, 45 L. Ed. 1200.

This court, following the well-settled rule on the subject, has held
that one who has not acquired a right to government land before its
sale by the government cannot, after its sale, maintain a suit in equity
to charge the purchaser of the land from the United States with a trust
in his favor, upon the ground that the United States sold it to the
purchaser through an error of law. Hartman v. Warren, 76 Fed. 157,
22 C. C. A. 30.

When the certificate of entry was issued to the defendant company
the plaintiff was an entire stranger to the proceedings. He neither
had nor claimed to have any kind of right or interest in and to these
mining claims. He had taken no step to initiate a right or claim to
them, and after the government had parted with its title to them it was
too late for him to do so. It was not until after the defendant com-
pany had been adjudged to have the right to enter the land, and the
entrance money had been paid and a certificate of entry issued, that
the plaintiff filed his protest against the issuance of a patent to the
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defendant company. Granting that a stranger may “protest” against
the issue of a patent, he acquires thereby no right or equity in the
land which can be made the basis of an equity suit to annul the patent
or to charge the patentee as a trustee of the legal title for the pro-
testant. .

At the time the defendant company made application for a patent
and at the time it paid for and received the certificate of entry for
the mining claims the plaintiff does not claim to have done anything
to invest him with any right or claim to the land. Previous to the
time the defendant company paid the entrance money for the land and
received the certificate of purchase, all the adverse claims and protests
that had been filed against the issuance of a patent to the defendant
company had been dismissed by the land department. The only
parties, therefore, having any concern with or interest in the entry
at the time it was made were the United States as the owner of the
land, and the defendant company as the purchaser; and if the United
States was satisfied of the right of the defendant company to purchase
the land, and sold and conveyed it to the defendant company accord-
ingly, no one not then having any right, claim, or equity in the land,
but whose relation was that of a total stranger to the proceeding, can
afterwards assume the role of guardian for the government, and by a
mere protest invoke the aid of a court of equity to set aside and annul
its conveyance for alleged errors and mistakes which in no manner
affect any right of the protestant existing at the time of the sale, and
after the sale and conveyance it was too late to initiate or acquire any
such right. )

The decree of the circuit court is affirmed.

ELTONHEAD v. ALLEN et al.
(Circuit Court of Appeals, Third Circuit. December 16, 1902.)
No. 9.

1. JURISDICTION—ATTACHMENT—PRELIMINARY AFFIDAVIT—PRESUMPTION.

Where a state court of general Jurisdiction is authorized to issue a
writ of attachment of land on the filing by the applicant, before the
sealing of the writ, of an affidavit averring that defendant is a nonresi-
dent of the state, and that he owes plaintiff a specified sum, but the
affidavit is not required to be placed upon record, it will be conclusively
presumed, in favor. of jurisdiction, that the affidavit was made as re-
quired, though thbe record is silent with respect to it; and the Judgment
of the court decreeing the sale of the land will be valid.

2. S8AME—RECORD—SUFFICIENCY.

A record in attachment proceedings recited: “Writ issued and sealed
August 12, 1862. Amount specified in affidavit, thirteen hundred and
sixty-six dollars and sixty-seven cents.” The statute regulating attach-
ment proceedings required that the applicant for the writ should, before
the sealing thereof, make oath to the effect that defendant was a non-
resident of the state, and that he owed plaintiff a specified sum. Held,
that the fact of the making of the affidavit before the sealing of the writ
sufficiently appeared from the record.

In Error to the Circuit Court of the United States for the District
of New Jersey. ‘
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Geo. W. Macpherson and D. J. Pancoast, for plaintiff in error.
Clarence L. Cole, for defendants in error.

Before ACHESON, DALLAS, and GRAY, Circuit Judges.

DALILAS, Circuit Judge. Upon the trial of an action of eject-
ment to recover possession of certain real estate in Atlantic City,
N. J., the learned judge of the circuit court instructed the jury that
their verdict must be for the defendants. Such verdict was ac-
cordingly rendered, and the judgment entered thereon is now be-
fore this court for review. Several questions which have been de-
bated by counsel need not be discussed by us, for our decision may
and will be rested upon a single point, which we deem to be deter-
minative.

If the attachment proceedings in the state court of New Jersey,
and the order therein, together with the sale and deed of convey-
ance made in pursuance thereof to John F. Bennet, vested the title
to the premises in question in the said Bennet, predecessor in title
of the defendants, then the judgment of the circuit court was clearly
right. But it is contended that said deed did not, in law, transfer
the title to Bennet, because, as is asserted, it does not appear from
the copy of the record in the attachment proceeding, adduced on the
trial below, that the court in which that proceeding was instituted
and prosecuted had jurisdiction to entertain it and to pronounce
judgment therein. The ground mainly relied upon to maintain this
position, and the only one, we think, which affords it any semblance
of support, is that the record to which we have referred does not
sufficiently disclose that the applicant for the attachment had com-
plied with the provision of the New Jersey statute that: °

“The applicant for such writ of attachment shall, before the sealing thereof,
make oath or affirmation (which shall be filed in the office of the clerk of
the court out of which the same shall be issued) before any judge or justice
aforesaid, that the person against whose estate such attachment is to be is-
sued, is not, to his knowledge or belief, resident at that time in this state,

and that he owes the plaintiff a certain sum of money, specifying as nearly
as he can, the amount of the debt or balance.”

If, in fact, the record of the proceeding under consideration had
been silent as respects the filing of the oath or affirmation required
by the provision above quoted, we are of opinion that the circuit
court should have conclusively presumed that that preliminary fact
necessary to set the machinery of the law in motion had appeared
to the satisfaction of the court whose authority to act depended
upon its existence. Noble v. Railroad Co., 147 U. S. 165, 13 Sup.
Ct. 271, 37 L. Ed. 123. The case of Voorhees v. Jackson, 10 Pet.
469, 9 L. Ed. 490, was decided upon a writ of error to the judgment
of a circuit court in an action of ejectment. The question was as
to the validity of a sale of the premises in controversy, under a judg-
ment of a court of common pleas of Ohio, in a case of foreign at-
tachment; and it was objected to the validity of the sale that, al-
though the statute of Ohio provided “that an affidavit shall be made
and filed with the clerk, before the writ issues, and if this is not done
the writ shall be quashed on motion,” yet no such affidavit was found
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in the record. In that case, as in this, the law did not prescribe
what should be deemed evidence of the making and filing of the affi-
davit, nor that it should appear on the record; and the supreme
court said: ‘

“This leaves the question open to the application of those general principles
of law by which the validity of sales made under judicial process must be
tested, in the ascertainment of which we do not think it necessary to
examine the record in the attachment for evidence that the acts alleged to
have been omitted appear therein to have been done. Assuming the con-
trary to be the case, the merits of the present controversy are narrowed to
the single question whether this omission invalidates the sale. The several
courts of common pleas of Ohio at the time of these proceedings were courts
of general civil jurisdiction, to which was added, by the act of 1805, power
to issue writs of attachment and order a sale of the property attached on
certain conditions. No objection, therefore, can be made to their jurisdiction
over the case, the cause of action, or the property attached. The process
which they adopted was the same as prescribed by the law. They ordered
a sale, which was executed, and, on the return thereof, gave it their confirma-
tion. This was the judgment of a court of competent jurisdiction on all the
acts preceding the sale, affirming their validity in the same manner as their
judgment had atfirmed the existence of a debt. There is no principle of law
better settled than that every act of a court of competent jurisdiction shall
be presumed to have been rightly done, till the contrary appears. This rule
applies as well to every judgment or decree rendered in the various stages
of their proceedings, from the initiation to their completion, as to their adju-
dication that the plaintiif has a right of action. Every matter adjudicated
becomes a part of their record, which thenceforth proves itself, without re-
ferring to the evidence on which it has been adjudged.”

There is much more in this opinion which'is pertinent to the case
in hand, but it is unnecessary to quote further. Its purport and
effect as a whole are sufficiently shown by the foregoing extract;
and the decision founded upon it has never, so far as careful search
has enabled us to discover, been departed from or modified. On the
contrary, it was referred to in the comparatively recent case of Apple-
gate v. Mining Co., 117 U. S. 269, 6 Sup. Ct. 742, 29 L. Ed. 89z,
as authority for the proposition that, where a court of general ju-
risdiction is acting under special statutory authority, the steps pointed
out by the statute, though necessary to be taken, need not appear
in the record, unless the statute expressly or by implication requires
it, and that every presumption not inconsistent with the record is to
be indulged in favor of the court’s jurisdiction. Indeed, it is to be
presumed, in respect to official action generally, that all statutory
prerequisites thereto had been complied with; for “it is a rule of
very general application that, where an act is done or can be done
legally only after the performance of some prior act, proof of the
later carries with it a presumption of the due performance of the
prior act”; and, as we have seen, the acts of courts are not to be
especially denied the benefit of this presumption in favor of legality.
Nofire v. U. S., 164 U. S. 660, 17 Sup. Ct. 212, 41 L. Ed. 588. From
these several adjudications of the supreme court, it seems plainly to
result that, for this court at least, the law must be regarded as
settled in accordance with the presentation of it to be found in the
fourth edition of Freeman on the Law of Judgments (sections 124
and 132), as follows: )

“If a statute required a certain affidavit to be filed or a certain fact to be
tound prior to the rendition of judgment, it will be presumed, in the absence



ELTONHEAD V. ALLEN. 129

of any statement or showing upon the subject, that such affidavit was filed
or such fact found. * * * The authorities, however, all concede that the
mere fact that the record is silent respecting the existence of some juris-
dictional fact cannot create the presumption that such fact did not exist.
On the contrary, its existence will be presumed. The only question is whether
the presumption may be overcome by extrinsic evidence. The preponderance
of the decisions upon this question supports the doctrine that it is a matter
of no consequence whether the jurisdiction of the court affirmatively appears
upon the judgment roll or not; for, if it does not, it will be conclusively pre-
sumed.”

These statements are further supported, more or less directly, by
the several cases cited below; and we need not look beyond the case
before us for exemplification of the justice of the rule which they
denote, for nothing could be more manifest than the injustice of in-
validating a title to real estate, founded upon the judgment of a com-
petent court, pronounced nearly 40 _years ago, merely because the
filing of an affidavit, not required to be set out in the record, and
which, of course, may have disappeared from the files, cannot at this
late day be established otherwise than by legal presumption, aided
as will presently be seen, by a corroborative, though incidental, refer-
ence to it on the face of the record itself. Beattie v. Wilkinson
(C. C.) 36 Fed. 546; Foster v. Givens, 67 Fed. 684, 14 C. C. A.
625; McMurray’s Heirs v. City of Erie, 59 Pa. 226; Newcomb’s
Ex’rs v. Newcomb, 13 Bush, 544, 26 Am. Rep. 222; Dean v. Thatch-
er, 32 N. J. Law, 470; Schneider 'v. Marinelli, 62 N. J. Law, 740,
42 Atl. 1077; Otis v. The Rio Grande, Fed. Cas. No. 10,613 [I
Woods, 279]; Colton v. Beardsley, 38 Barb. 29, 51; Ex parte
Sternes, 77 Cal. 156, 19 Pac. 275, 11 Am. St. Rep. 251.

But apart from and independently of the broad question which has
thus far been considered, we are of opinion that this case was prop-
erly decided in the court below, for the attachment record which was
before the court is not silent respecting the making and filing of the
statutory affidavit. Its first statement is in these words: “Writ
issued and sealed August 12, 1862. Amount specified in affidavit
thirteen hundred and sixty-six dollars and sixty-seven cents.” There
is no ground for supposing that the affidavit here alluded to was
not the affidavit required by law. The legal implication is that it was,.
and this implication accords with the natural significance of the
terms of the entry itself, which clearly indicate that it was the par-
ticular affidavit, “specifying * * * the amount of: the debt,”
which the act provided should be made before the sealing of the
writ. This understanding, and no other, is consistent with the rest
of the record, and with the regularity of the proceedings to which
it relates. We have no doubt of its correctness, and therefore hold:
that, even if it were necessary that the making of the prescribed oaths
or affirmation should appear by the record, that fact would suffi-
ciently appear from the entry to which we have referred.

Having now stated the grounds upon which we base our conclu-
sion upon the question which, as we have said, we regard as determina-
tive, it remains but to say, as to the whole case, that we have not
been convinced that any error whatever was committed by the trial
judge, and accordingly the judgment of the circuit court is affirmed.

119 F.—9
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CLARK v. BROWN,
(Circult Court of Appeals, Eighth Circuit. November 26, 1902.)
No. 1,715,

1. RECEIVERS—APPOINTMENT—VALIDITY OF ORDER.

Where the appointment of a receiver depends on whether the bill con-
tains allegations justifying equitable cognizance, an order appointing
the receiver Is not void, though the determination of the sufficiency of
the bill was erroneous.

SAME—PLEADING.

Where a bill alleged that complainant was entitled to one-half of a
crop of flax, and that defendant was engaged in removing the entire
crop beyond the jurisdiction of the court and disposing of it, and that
the party liable to plaintiff on the contract was insolvent, the bill was
sufficient to warrant the appointment of a receiver to take possession
of and preserve the crop pending the litigation.

8. SAME.

Where a bill for the appointment of a receiver alleged that plaintiff
was entitled to one-half of the proceeds of a crop of fiax, and that de-
fendant was engaged in removing the entire crop beyond the jurisdiction
of the court, and disposing of it while the party liable to complainant
on the contract was insolvent, an answer merely alleging that defendant
was willing to pay complainant what the court should find him entitled
to on a contract with another for a sale of the land, if complainant
would execute to defendant a warranty deed of the land, was irrelevant,
and insufficient to prevent the appointment of the receiver,

SAME.
An order appointing a receiver is not Invalidated by reason of the fact
that the amended bill was not verified, where no objection on that ground
was taken at the time.

SaAME—PRIOR APPEAL—OBJECTIONS—FAILURE TO URGE Facr.

Where a prior appeal was taken in an action in which a receiver was
appointed, and no objection was made thereon to such appointment, no
objection to the propriety or regularity of such appointment could be
made on a subsequent appeal.

. SAME—Funps IN RECEIVER'S HANDS—INTEREST.

Where it was determined on appeal that the appointment of a recelver
at complainant’s Instance was erroneous, defendant is not entitled to
recover from complainant interest on funds held by the receiver pending
the litigation, such funds being in the custody of the court.

. COMPENSATION OF RECEIVER—PAYMENT FROM ESTATE.

Where the appointment of a receiver was proper when made, and de-
fendant throughout the proceedings acquiesced in the receivership, and
such receiver was efficient in caring for and disposing of the property,
obtaining therefor much more than would have been obtained by de-
fendant, his compensation should be paid from the proceeds, though it
was subsequently determined that his appointment was erroneous.

Sanborn, Clrcult Judge, dissenting.
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Appeal from the Circuit Court of the United States for the District
of North Dakota.

This was a suvit In equity, whereln, upon the facts alleged in the bill as
amended, the complainant, Anheler, as receiver of the Citizens’ National Bank
of Fargo, claimed to be entitled to one-half of a crop of flax raised by the
defendant, Clark (appellant), in the season of 1898, upon a specified section
of land in North Dakota. The facts upon which that claim was based are
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fully stated in Clark v. Anheler, 45 C. C. A. 599, 108 Fed. 754, and nced pot
be repeated here. Upon allegations that the defendant was, at the time of
filing the bill, engaged in threshing the crop of flax, and removing it from
that state and disposing of it, and tending to show that the complainant's
rights would be thereby lost, and on hearing upon an order to show cause,
the court appointed Mr. H, W. Geary receiver of said crop of flax, with di-
rections to take possession of the same, and thresh such part as remained
unthreshed, and care for, protect, and preserve the crop, including the pro-
ceeds of such part of the crop as had been sold, which proceeds the defendant
was required to turn over to him, and to act thereafter under the orders and
directions of the court. The net proceeds of so much of the flax as the de-
fendant had disposed of by sale were by him turned over to the receiver,
who proceeded to cause the unthreshed portion of the crop to be threshed
and placed in elevators, and finally caused all the unsold flax to be moved
to and placed In an elevator at Duluth, Minn., and paid out and expended
about the same considerable sums of money for threshing, elevator charges,
freight charges, insurance, interest on money advanced by the Duluth Ele-
vator Company to pay previous charges against the flax, and for necessary
incidental outlays and expenses. Decree was entered In said cause January
12, 1900, adjudging that there was owing from the defendant to complainant
the value of half said crop of flax, $3,205.50, and interest since December
24, 1898, making $3,519.08, and costs taxed at $419.55, and directing the sale
of sald flax by H. W. Geary, as master. On January 30, 1900, the solicitors
for the complainant and defendant entered into a written stipulation that the
receiver should immediately sell said flax at private sale for the highest mar-
ket price attainable, and convert the same into money, and hold $5,000 in
lHeu of the flax until the final determination of the cause on appeal, and
subject to the final decree, and pay the balance immediately to the defend-
ant’s solicitors. The stipulation recited that the receiver had been appointed
“over the objection and opposition of the defendant,” and that the stipulation
should not prejudice the right of the defendant to a review upon appeal of
the order of the circuit court appointing the receiver, nor any clain for dam-
ages he might have against complainant by reason of the appointment of
the receiver or the taking of the flax. And the court thereupon made its
order In conformity with that stipulation, and the flax was sold, and the
money disposed of by the receiver, in accordance with the terms of said
stipulation and order. Upon appeal this court reviewed the proofs in the
cause, and held that the complainant had failed to establish any right to or
interest in the 1898 crop of flax as against the defendant, and reversed said
decree of the circuit court, with instructions to enter a decree dismissing the
bill for want of equity. After the filing of the mandate, the receiver rendered
his final report, accounting for the moneys received by him, and his expendi-
tures, outlays, and charges. The defendant excepted to certain items of ex-
penditures in part as excessive and greater than the cost would have been
to the defendant had there been no receiver, and to other items as improper
and unwarranted, and also claimed, as against the complainant, interest on
moneys while in the hands of the receiver. Testimony was taken, and the
court sustalned some of the exceptions wholly or in part. and overruled others,
and the claim for interest. This appeal from the final decree rendered brings
up for review only questions as to the propriety of the rulings of the court
upon these exceptions to the report of the receiver. After the entry of the
decree, the appellee, Edwin F. Brown, having succeeded the original com-
plainant as receiver of the Citizens’ National Bank of Fargo, was duly sub-
stituted as complainant in the cause,

Seth Newman (Burleigh F. Spalding and Winfield S. Stambaugh,
on the brief), for appellant,

V. R. Lovell (John D. Benton and Daniel B. Holt, on the brief), for
appellee.

Before SANBORN and THAYER, Circuit Judges, and LOCH-
REN, District Judge.
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LOCHREN, District Judge, after stating the case as above, deliv-
ered the opinion of the court.

Counsel for appellant, in their brief, assert and reiterate, as the
principal ground for sustaining all of their assignments of error, that
“the order appointing the receiver was void,” and therefore the de-
fendant was at all times entitled to a return to him of the property
intact, and undiminished by any expense of the receivership, because,
they say, “the bill contains no allegation justifying equitable cogni-
zance.” But whether it did or did not was a question to be deter-
mined by the court, and its adjudication, even if erroneous, was not
void. Mellen v. Iron Works, 131 U. S. 352, 367, 9 Sup. Ct. 781, 33
L. Ed. 178. The bill, however, contained ample averments to invoke
equitable relief, and warrant the appointment of a receiver, in its allega-
tions that the complainant was entitled to one-half of the crop of flax,
and that defendant was engaged in removing the whole beyond the
jurisdiction of the court, and disposing of it, while the party liable to
the complainant on contract was insolvent. High, Rec. § 9. More-
over, notwithstanding the recital in the stipulation for the sale of the
flax by the receiver that he had been appointed “over the objection
and opposition of the defendant,” it fully appears from the record
that, while defendant did not directly consent to the appointment, he
made no objection to it having color of seriousness or force. His
answer to the order to show cause why a receiver should not be ap-
pointed was irrelevant. It was merely a statement that he was willing
to pay complainant what the court should find him entitled to on a
contract with another for sale of the land, if complainant would exe-
cute to defendant a warranty deed of the land. This in no way met
the allegations of the bill on which the right to the appointment was
claimed. That the amended bill was not verified was an irregularity
which might have defeated the application at the time, had it been
called to the attention of the court. But no objection on that or any
other ground was made. Defendant answered the amended bill, and
never made any motion to have the appointment revoked or the re-
ceiver discharged. And although, in the stipulation mentioned, it
was recited that it should be “without prejudice to the right of said
defendant to a review upon appeal of the order of the circuit court ap-
pointing said receiver,” it appears from the assignment of errors on
the appeal which followed to this court, and which are set forth in the
present record, that no question was raised or presented on that appeal
as to the appointment of the receiver. As the appointment of the
receiver was a proceeding in the cause prior to that appeal, the failure
to question it upon that appeal was an acquiescence in the receivership,
and no dispute as to the propriety or regularity of the appointment
when made could afterwards be considered. As before stated, the
decision of this court upon that appeal did not rest upon the sufficiency
or insufficiency of the averments of the bill, but on a determination
of the merits of the cause as disclosed by the proofs.

The defendant was not entitled to interest on the money for which
the property was sold during the time that money was held by the
receiver. ‘The money in the hands of the receiver was in the custody
of the court (Radford v. Folsom, 55 Iowa, 276, 7 N. W. 604), and it
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was held by the receiver in accordance with defendant’s written stipu-
lation that it should be so held.

The amount of compensation to be allowed a receiver for services
and expenditures, and whether the same should be paid from the
fund accumulated in the receivership or charged in whole or in part
to the party who procured the appointment are matters to be deter-
mined upon equitable considerations. Here the appointment of the
receiver was proper, when made. No showing to the contrary was
attempted by the defendant, whose proceedings and conduct showed
acquiescence in the receivership throughout. The receiver acted
honestly, prudently, and efficiently in caring for the property, prepar-
ing it for market, removing it to a better market in season to avoid
a considerable charge of taxes, and in the sale of the property; re-
alizing, as the court found, after the deduction of all of his charges and
claims for compensation, a much larger sum than would have been
obtained by the defendant had he sold the property as he had purposed
when stopped by the receivership. No reason appears why the re-
ceiver’s fair compensation and just expenditures should not be paid
from the fund obtained from the sale of the property, the value of
which and amount realized was so increased by his services and ex-
penditures, instead of being charged to the complainant, even though
the latter failed to recover in the suit. High, Rec. § 766; Hembree v.
Dawson, 18 Or., 474, 23 Pac. 264; Jaffray v. Raab, 72 Iowa, 335, 33
N. W. 337. The defendant was not damaged, but actually benefited,
by the receivership, and the court modified, reduced, and disallowed
the receiver’s charges to as great an extent as the evidence warranted.

The decree appealed from is affirmed, with costs.

SANBORN, Circuit Judge (dissenting). It is conceded that the
defendant in this case is not entitled to recover of the receiver appoint-
ed by the court the interest on the $5,000, the proceeds of the flax,
from February 1, 1900, to June I, 1901, the time during which he kept
this money in his control. That, however, is not the question pre-
sented by this case. This is an appeal from a judgment of taxation
of costs against the complainant. The defendant below (the appellant
here) claims that he is entitled to recover against the complainant,
as costs, the damages which he suffered by the detention by the re-
ceiver of this $5,000 from February 1, 1900, to June I, 19OI. The
complainant brought a bill in equity, and caused this receiver to be ap-
pointed, and caused the flax to be taken into his possession, against
the will and over the objection of the defendant. After this had been
done, the defendant stipulated with the plaintiff, “reserving all of his
rights and waiving none whatsoever by this stipulation,” that the re=
ceiver might sell the flax at private sale for $5,000, and might hold
the money in lieu of the flax until the final determination of the action,
“without prejudice to any claim for damages or otherwise that the
defendant might have against the complainant by reason of the ap-
pointment of said receiver or the taking of said flax.” The final de-
termination of the action was that the complainant never had any
cause of action against the defendant, or any right to the appointment
of the receiver, and his bill was dismissed. The defendant then pre-
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sented his items of costs and damages against the complainant, among
which was the item for interest upon the $5,000 during the one year
and four months that it had been held by the receiver by reason of the
wrongful commencement and maintenance of the action by the com-
plainant. In my opinion, the amount of interest upon this $5,000 at
the legal rate for the time that it was thus detained by the action of
the complainant is the proper measure of damages for that detention
for which the complainant is liable, and against whom it should be
taxed in this action. The defendant is entitled to recover of the com-
plainant all the damages which he sustained by the wrongful taking
of the flax by the receiver on the complaint of the plaintiff. If the
flax had been held without sale, the defendant would have been en-
titled to recover the value of the flax and the value of its use during
the time it was detained by the receiver. When it was sold, and con-
verted into money, the defendant was entitled to that money. The
wrongful maintenance of the action for a year and four months after
the money was obtained by the receiver deprived the defendant of the
interest upon it during that time, and this amount should, in my opin-
ion be taxed against the complainant, and recovered by the defendant
in this action.

2. The appellant has made a motion that the appellee be required to
pay the costs of printing the portions of the record which he desig-
nated on the ground that they were irrelevant to the issues presented
to this court. These portions of the record consist of inspectors’ and
weighmasters’ certificates (folios 72 to gq4, record), the designation of
parts of the record to be printed on the original appeal (folios 160 to
163), and the appellant’s assignment of errors on the original appeal.
The motion of the appellant in this behalf should be granted, because
none of the matters here specified relate in any way to the issues pre-
sented upon this appeal.

TRINIDAD ASPHALT MFG. CO. v. TRINIDAD ASPHALT REFINING CO.
(Circuit Court of Appeals, Bighth Circuit. November 26, 1902.)
No. 1,714,

1. BALES—REFUSAL TO FILL ORDERS—ACTION FOR DaMaeEs—EvVIDENCE—AD-
MISSIBILITY.

A contract for the sale of asphalt and cement contained stipulations
binding the buyer to use the goods exclusively in its own trade and for
roofs and sidewalks, and authorized the seller to cancel it in case the
buyer should sell or use the same other than as so provided. The buyer
claimed damages arising from the seller’s cancellation of the contract
and refusal to fill orders. Held, that testimony as to whether the seller
knew that the buyer was handling other asphalts was irrelevant.

8. Samr.

Since the contract merely required the seller to furnish to the buyer
the materials designated for the latter’s exclusive use in its own trade,
and did not permit the buyer to make contracts with third parties, and
require the seller to fill them, the court properly allowed a witness for
the buyer to be asked on ecross-examination if he did not know, when
he made a contract with a third party, that the buyer’s contract with the
seller had about expired, as the answer might have a bearing on the or-
ders for materials for the nondelivery of which the buyer claimed dam-
ages.
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8, SAME—BREACH OF STIPULATION—DEFENSE.

The fact that a seller was anxious to be relieved from a contract re-
quiring it to sell materials did not furnish the buyer an excuse for com-
mitting a breach of the stipulation binding it to use the materials so pur-
chased exclusively in its own trade.

4, SAME—EVIDENCE —ADMISSIBILITY.

Since it was competent for the seller to show that materials ordered
by the buyer, for the nondelivery of which the buyer claimed damages,
were not ordered In good faith for the buyer’s exclusive use, as required
by its contract, but to fill contracts made with third parties, the admis-
sion in evidence of a contract between the buyer and a third party,
whereby the former agreed to furnish materials to the latter, was proper.

5. SAME—DAMAGES FOR NONDELIVERY.

Where a buyer was bound by the contract to use the materials pur-
chased exclusively in its own trade, it could not recover damages for
the seller's failure to fill orders for materials intended in whole or in
part for delivery to third parties pursuant to contracts made with them,
whether the seller knew or did not know of such contracts.

8. SAME—EVIDENCE—SUFFICIENCY.

Evidence In an action on a written contract for the price of materials
gold under it keld sufficient to warrant the jury in finding that a part
of the materials ordered, and for the nondelivery of which the buyer
claimed damages by way of a counterclaim, were, when so ordered, in-
tended for delivery to a third party, pursuant to a contract previously
entered into between the buyer and the third party.

In Error to the Circuit Court of the United States for the Fastern
District of Missouri.

The defendant in error, a New Jersey corporation, brought this action
against the plaintiff in error, a corporation of the state of Missouri, to re-
cover the contract price for specified quantities of different preparations or
products of Trinidad asphalt, alleged to have been consigned and delivered
by the plaintiff to the defendant on defendant’s orders and under a contract
in writing between the parties entered into April 8, 1899, which is set forth
in full in the petition. By the terms of said contract, which was to continue
for three years, the plaintiff agreed to sell and deliver to defendant, free
on board cars or boat at Jones Point, N. Y., on terms and conditions stated,
all refined Trinidad asphalt, Trinidad asphalt roofing cement, Trinidad asphalt
paving cement, and still cleanings which the defendant company might re-
quire during the existence of the contract, except that plaintiff should not be
obliged to sell more still cleanings than was produced in the regular course
of its business. A more particular description of the commodities, and the
prices for each, and the times and manner of payments, and provisions for
interest in certain cases, and for discount in a specified case were stated.
By the fifth subdivision of the contract the defendant agreed to use the Trini-
dad asphalt and Trinidad cement purchased under the contract exclusively
in its own trade, and for the purpose of manufacturing and repairing roofs
and laying and repairing sidewalks, and -agreed “not to dispose of the same
or use, or, to its knowledge, permit it to be used or disposed of, for any other
object or purpose whatsoever.” By the sixth subdivision of the contract it
was provided that, in case the defendant should sell or use or dispose of
Trinidad asphalt or Trinidad cement other than as provided in the contract,
or otherwise neglect or refuse to comply with its terms and conditions, the
plaintiff should have the right to cancel the contract upon 10 days’ written
notice delivered or mailed to defendant at its usual place of business at St.
Louis, and that on the expiration of such notice the contract should abso-
lutely cease and be determined, saving causes of action which either party
might claim against the other. Plaintiff claimed to recover the sum of
$2,687.65, with specified interest on smaller sums making up that amount
from different dates when such smaller sums became payable. Defendant’s
answer admitted the incorporation of each of the parties, and the making
of the written contract set forth in the petition, and controverted the other
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allegations of fact in the petition by a general denial. It also, by way of
counterclaim, alleged that on or about April 18, 1900, plaintiff notified de-
fendant that it would deliver no more merchandise under said contract; that
defendant has duly performed all the conditlons of said contract on its part,
but that plaintiff has failed to perform its part of said contract, and on and
after sald last-named date refused and refuses to deliver to defendant any
of the material provided for In said contract and required by defendant, in-
cluding 5,500 tons of refined Trinidad asphalt and 500 tons of Trinidad asphalt
roofing cement, although plaintiff had duly accepted defendant’s orders for
1,000 tons of said refined Trinidad asphalt; and that defendant was ready
to receive and pay for all the goods so ordered, and has been damaged by
plaintiff’s refusal to deliver the same In the sum of $30,000; for which judg-
ment is prayed, with interest and costs. Plaintiff replied to this counterclaim
—First. By a general denial of each and every allegation therein contained.
Second. By averments that defendant from time to time under said contract
purchased Trinidad asphalt and Trinidad cement, but did not use the same
exclusively in its own trade and for the purpose of manufacturing and re-
pairing roofs and laying and repairing sidewalks, but used such material and
disposed of the same for paving purposes to the authorities of Chicago,
Kansas City, Cincinnatl, and Cleveland, and to other corporations, business
and municipal, knowing that the material so sold and disposed of would be
used for paving purposes; that this was done secretly, without plaintiff’s
consent or knowledge; and plaintiff, on discovering the same, exercised its
right and election to cancel the contract, and gave 10 days’ written notice
thereof to defendant by mail, prepaid, addressed to defendant’s usual place
of business in St. Louis; and that on the expiration of such 10 days the
contract ceased; that all orders mentioned in said counterclaim were placed
with plaintiff after plaintiff had discovered such violation of the contract by
defendant, and when defendant had no right to place such orders. It denied
all damage to defendant. At the commencement of the trial it was conceded
that plaintiff was entitled to recover or be allowed the amount claimed by
it in its petition, and that the only issue to be tried was that involving de-
fendant’s counterclaim. At the close of the trial the jury returned the follow-
Ing verdict: ‘“We, the jury, find the issues for plaintiff, and assess its dam-
ages at the sum of $2,839.74,”—signed by the foreman; and for this amount,
with costs, judgment was duly entered in favor of the plaintiff,

W. B. Homer, for plaintiff in error.
Adiel Sherwood, for defendant in error.

Before SANBORN and THAYER, Circuit Judges, and LLOCH-
REN, District Judge.

LOCHREN, District Judge, after stating the case as above, deliv-
ered the opinion of the court.

The issues in this case were of fact only, and are settled by the
verdict of the jury. The assignments of error present for our con-
sideration only certain exceptions taken to rulings of the court in
respect to the admission of testimony, and to portions of the charge
as given to the jury, and to one refusal to charge as requested.

I. The court correctly ruled that the question to defendant's wit-
ness Terpening” whether, to his knowledge, the officers of plaintiff
company knew that defendant company was handling other asphalts,
called for irrelevant testimony. The defendant’s right to handle other
asphalts was unquestioned, and whether or not plaintiff’s officers
knew it did so was immaterial.

2. There was no error in allowing the same witness to be asked,
on cross-examination, if he did not know, when he made the contract
with the Ayreult firm at Tonawanda, that their contract with plain-



TRINIDAD ASPHALT MFG. CO. V. ;TRINIDAD ASPHALT REFINING CO. 137

tiff company had about expired. The court correctly held that, while
the contract required plaintiff to sell and deliver to defendant ma-
terial of the kinds designated to be used exclusively in its own trade
and for the purposes stated, it did not permit defendant, by making
contracts with other like companies throughout the country, to re-
quire the plaintiff to supply all such companies under its contract with
defendant. The question called for an answer which might have a
bearing on the propriety of some of the orders for material sent to
plaintiff, in respect to which defendant claimed damages.

3. The question asked the same witness on cross-examination re-
specting the mixture which defendant, after cancellation of the con-
tract, had been selling the city for paving purposes, was within the
fair limits of cross-examination of this interested witness. It might
lead to a comparison of that material with what had been previously
sold to the city. It did not call forth any answer to defendant’s
prejudice.

4. The questions asked of the witness Reid were properly ex-
cluded. It was no excuse for defendant’s breach of the contract that
plaintiff was anxious to be relieved from it.

5. In view of the testimony of the witness Reddick in respect to
the furnishing by defendant of Trinidad cement to the city for pav-
ing, it was not improper to show that his own like act was with per-
mission of plaintiff, with whom he had a like contract.

6. The questions and answers covered by the sixth assignment of
error occurred in an unobjectionable attempt to explain the differ-
ential characteristics of two kinds of asphalt commodities. There was
little success in the attempt, and no harm to either party.

7. That part of the deposition of the witness Liesak ruled out was
irrelevant. ‘There was no attempt to show that the cement which
defendant was charged with having sold to the city was what was de-
scribed in the contract or by any one as “paving cement.”

8. That part of the deposition of the witness Boorm stating the
prices at which he was directed by the president of the Alcatraz Pav-
ing Company to sell material was plainly incompetent, and properly
excluded.

9. The agreement of December 30, 1899, between the defendant
and the National Roofing Company, of Tonawanda, was properly
admitted in evidence. The contract made by the parties to this action
is admitted by the pleadings. The fifth subdivision limits the plain-
tiff’s agreement to sell to material to be used exclusively in the de-
fendant’s own trade and for roofs and sidewalks. Defendant, by its
counterclaim, avers failure by plaintiff to fill its large orders for ma-
terial, which it claims plaintiff was bound by the contract to sell and
deliver. It was open to plaintiff, under the separate general denial
contained in its reply to the counterclaim, to contend, and establish
by proof, if it was able to do so, that any part of the materials so
ordered was not sought or intended by defendant to be used exclu-
sively in its own trade, and for purposes of roofs and sidewalks, but
for other purposes for which plaintiff was not bound to sell or deliver
any materials. It is needless, in this connection, to consider the
various mieanings which may be ascribed to the word “trade.” The
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correct meaning in any particular case is arrived at by considering
the word in the light of the subject-matter, and of all the provisions
and the other language of the instrument in which it is found. In
this contract the word is qualified and limited by other words in the
same clause. The plaintiff only agreed to furnish the materials for
use in the exclusive trade of the defendant, and it was also limited to
be used only for roofing and sidewalks. It is safe to say that, as used
by the parties in that instrument, it was not intended to grant to the
defendant the right to go to all like corporations over the country,
and by subcontracts for supplying each of them with materials bind
the plaintiff to supply them all, through defendant, under this con-
tract. It was competent, therefore, for the plaintiff to show, if it
could, that materials ordered by the defendant, which were not
shipped, and in respect of which the defendant claimed damages,
were not ordered in good faith for defendant’s exclusive use, but
to fill the defendant’s contracts to supply other corporations with
large quantities of the same materials. Defendant’s contract with
the National Roofing Company had a tendency to support such con-
tention, and was competent. If defendant, when it sent its large or-
der of January 10, 1900, intended that the material so ordered, or any
considerable part of it, should be applied, not to the exclusive use of
defendant in its trade, but to fill the contract it had but a few days
previously made with the National Roofing Company, or to fill any
similar contract, such order was wrongful, and a fraud on plaintiff.
And defendant could be entitled to no damages for the failure to de-
liver such material, whether the plaintiff then knew or did not know
of the fraud intended. Cooperage Co. v. Scofield (C. C. A.) 115 Fed.
119, I2I.

It cannot be said that there was no evidence to submit to the jury
on which they might find that part of the refined Trinidad asphalt
ordered by defendant of plaintiff, and for the nondelivery of which
defendant claimed damages, was, when so ordered, intended for the
National Roofing Company. Defendant’s contract with that com-
pany was made December 30, 18g9. By it the defendant agreed to
sell and deliver to the National Roofing Company 500 tons of re-
fined Trinidad asphalt yearly, shipments to be made from time to
time in car-load or boat-load lots, as the roofing company might
desire, at $23.30 per ton, free on board cars or boat at Jones Point,
N. Y. This was at plaintiff’s plant, and the manner of delivery the
same as plaintiff had agreed in respect to deliveries to ‘defendant.
Eleven days later defendant placed its order with plaintiff for 1,000
tons of refined Trinidad asphalt, to be sent on later shipping direc-
tions. Defendant’s testimony shows that it always claimed that plain-
tiff should consign material it should order to whatever place it might
direct. But little remained to render the circumstantial evidence very
strong—almost conclusive—that this order was in part to supply the
National Roofing Company, and that little was amply furnished by
the defendant’s evidence that at once, on plaintiff’s refusal to further
deliver to it refined Trinidad asphalt, and thereafter, it was unable to
procure any of that material. Where, then, did the defendant pur-
pose to procure the refined Trinidad asphalt which it had just con-
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tracted to deliver to the National Roofing Company, as it might order
it, in car-load or boat-load lots, shipped at Jones Point, N. Y.?
What has just been stated applies to some of the exceptions taken
to the charge of the court. We have examined all those exceptions
with care, and find no error in the charge, which is a very full and
fair presentation of the case, and covered the request which was re-
fused so far as that was proper.

The verdict was in proper form, and disposed of all the issues, and
the judgment is affirmed. .

In re PENNEWELL.
(Circuit Court of Appeals, Sixth Clrcuit. December 2, 1902.)
No. 1,038.

1. BALNKRUPTCY—-PROVABLE DeBTs—DaMAGES FOR BREACH OF COVENANT IN

EASE.

A lessee cannot prove a claim for damages for breach of a covenant
for quiet enjoyment In a lease against the estate of his lessor in bank-
ruptcy because of his eviction after the filing of the petition in bank-
ruptey.

8. LEASE—CONSTRUCTION—COVENANT AGAINST SUBLETTING.

A stipulation in a lease against subletting, in the absence of some pro-
vision requiring it, will not be construed as a condition, but as a covenant,
the breach of which will not work a forfeiture of the lease, nor authorize
a re-entry by the lessor; hence such a stipulation does not render invalid
a sublease made in violation thereof, nor give the sublessee a claim
against his lessor for damages for false representation in stating that he
had lawful right to make the lease.

8. BANKRUPTCY—PROVABLE DEBTS-—EFFECT OF ADJUDICATION ON SUBLEASE.
The adjudication in bankruptcy of a lessee does not operate in itself
to terminate his lease and end his estate, so as to give a sublessee a claim
for damages which can be proved as a debt against his estate.

4 FRSAUDULENT REPRESENTATIONS—RIGHT OF ACTION FOR DAMAGES—MICHIGAN

TATUTE.

Comp. Laws Mich. § 10,421, which provides a remedy by an action of
assumpsit to recover damages for an injury resulting from false repre-
gentations, and attaches to the liability by implication a promise to pay
such damages, merely gives a new remedy, and does not create any new
right, or give a cause of action for a false representation before damages
have resulted.

Petition for Revision of Proceedings of the District Court of the
United States for the Eastern District of Michigan, in Bankruptcy.

Adolph Sloman, for petitioner.
Joseph H. Clark, for respondents.

Before LURTON, DAY, and SEVERENS, Circuit Judges.

SEVERENS, Circuit Judge. On January 29, 1901, the creditors
of Charles F. Pennewell, the bankrupt, filed a petition in the district
court for the Eastern district of Michigan, praying that he might
be adjudged a bankrupt. Later in the same day he filed his volun-
tary petition in that court for the same purpose. Thereupon he was
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adjudicated a bankrupt, and the matter was referred to a referee.
The order of adjudication is not shown by the record, and it does
not expressly appear upon which petition the order was made, but,
as the petition of the creditors was first filed, and was pending, the
fair inference is that it was upon that petition, the bankrupt’s petition
being treated as a consent thereto. At all events, this being a rea-
- sonable presumption, if the fact was otherwise it was incumbent on
the petitioners to clearly show it in case they claimed any advantage
from the suggestion that the order was based on Pennewell’s volun-
tary petition. However, we do not think this material in the view
which we take of the case. In the course of the proceedings Rosen-
wieg & Co. presented to the referee a petition founded on section
63, setting forth, in substance, that on August 15, 1899, they leased
from the bankrupt the second floor of a certain department store
in Detroit at a stipulated rent for the purpose of carrying on in
the name of the lessor the business of the shoe department, with
some collateral stipulations for privileges in the conduct of their
business therein. By its terms this lease was to terminate May 1,
19o1. The lessees were already in possession, and continued to oc-
cupy the premises under the lease for the purposes of their business
until some time after the adjudication of bankruptcy, when they were
dispossessed by the trustee. The lease contained a covenant for
quiet enjoyment of the premises, and the petition averred that at the
time of making it Pennewell expressly represented to the petition-
ers that he had good right and lawful authority to grant the lease
of the premises, and that they relied upon this representation in be-
coming a party to it. On October 13, 1900, another lease was given
and taken by the same parties of the same premises containing a like
covenant and stipulations, and upon the same representation of the
lessor, to run from May 1, 1901, to May 1, 1903. Relying upon
these leases, the petitioners allege that they had built up a large and
Jucrative business, and acquired the good will of the public, and they
stated that the leases were very valuable to them. But Pennewell
himself was only a lessee of the building of which these premises
were a part, under a lease from one Hunter, which expired May 1,
1903, the date of the expiration of Pennewell’s second lease to the
petitioners. The petition further stated that the lease from Hunter
to Pennewell contained a stipulation by the lessee that the premises
should not be sublet by him without the written consent of Hunter,
of which the petitioners were not aware when they took their lease
from Pennewell. Thereupon the petition proceeds to state that, sub-
sequent to the time when Pennewell was adjudicated a bankrupt,
Hunter, having learned of Pennewell’s subletting of this part of the
building, forfeited the lease to Pennewell, and claimed the right to
re-enter the leased premises. Upon this state of facts the petitioners
claimed that they were entitled to prove damages resulting to them
from the alleged breach of Pennewell’s covenant for quiet enjoyment
and from the falsity of his express representation that he had law-
ful right to lease the premises to them, as above mentioned, and
they prayed for an order directing the manner in which their claims
and damages “could be liquidated and proved and allowed against said
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estate.” The trustee demurred to this petition upon the ground (in
substance) that the petition did not state or show a debt or claim
provable under the bankrupt act. Upon the hearing the referee sus-
tained the demurrer, and dismissed the petition. On review the dis-
trict judge confirmed the decision of the referee, and upon a peti-
tion for review by this court we are now to determine the correctness
of the order of the district court.

L. Was the claim made one provable upon the ground that there
had been a breach of the covenant for quiet enjoyment contained in
the current lease from Pennewell to the petitioners? Under the ex-
press provision of section 63 of the bankrupt act [U. S. Comp. St.
p. 3447], debts, to be provable, must be such as “are a fixed liability
absolutely owing at the time of the filing of the petition.” From
the preceding statement it appears that the petitioners had been,
from the date of their first lease, and were at the date of the filing
of the petition for the order adjudging Pennewell bankrupt, and in-
deed until some time after, in the occupation of the leased prem-
ises, and it is not alleged that they had been in any manner disturbed
in their quiet enjoyment of them. There had, therefore, been no
breach of the covenant, and consequently no claim for damages had
accrued. Such a covenant has reference to the future, and is quite
distinct from such covenants as relate to existing facts which are
broken as soon as made if contrary to the fact. Even if it be as-
sumed that Pennewell’s lessor had the right to elect to declare his
lease to Pennewell forfeited, he had not done so at the time when
the petition for an adjudication of bankruptcy was filed. Whether
Hunter had such right we shall consider further on. -

2. Was there a claim provable, which could be rested upon the -
ground of the false representation of Pennewell to his lessees that
he had lawful right to make the lease or leases to them? It is true
he had made a stipulation in his lease from Hunter that he would
not sublet the premises. It was not stipulated, so far as appears,
that his violation of this undertaking should forfeit the lease, or give
the lessor the right to re-enter, and, as things not stated must be
regarded as not existing, we must conclude that there was no provi-
sion in the lease that it might be forfeited by subletting the prem-
ises. The preponderance of authority is to the eftect that such a
stipulation by the lessee, in the absence of anything else in the lease
leading to a different conclusion, does not forfeit the lease, or give
the lessor the right of re-entry. The court leans against forfeitures,
and when, as here, the other obligations of the lessee continue, and
no special reason is shown for thinking that it was intended that the
breach of the stipulation should furnish a reason for breaking up
the entire contract, it would seem that the court should not adopt
a construction which would impose a penalty, instead of giving a
remedy for damages. The authorities, English and American, cited
in 18 Am. & Eng. Enc. Law, 369, fully sustain the statement there
made that:

“The common-law Tule is well settled that a breach by the lessee of his

covenants or agreements in the lease does not work a forfeiture of the term
in the absence of an express stipulation in the lease or the reservation of a
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power of re-entry in case of such breach. The general remedy of the lessor
in such a case is merely by action for the recovery of damages. This rule
applies in regard to implied covenants, €xXpress covenants to pay rent, cov-
enants to pay taxes, covenants not to assign or sublet,”

Among those authorities is Hague v. Ahrens, 53 Fed. 58, 3 U. S
App. 231, 3 C. C. A, 426, where, in dealing with a covenant of this
kind, it was held that:

“A clause in a lease will not be treated as a condition if it can be construed
to be a covenant without doing violence to its terms; and, if the purpose to
create a condition or conditional limitation is not expressed in clear, unequivo-
cal language, the clause will be treated as a covenant simply.”

And such, we think, is the law of Michigan. Langley v. Ross, 55
Mich. 163, 20 N. W. 886; Pickard v. Kleis, 56 Mich. 604, 23 N. W.
329; Hilsendegen v. Scheich, 55 Mich. 468, 21 N. W. 894; Hanaw
v. Bailey, 83 Mich. 24, 46 N W. 1039, 9 L. R. A. 8o1. In Hilsen-
degen v. Scheich, Judge Champlin, delivering the opinion, said:

“And in a lease of thig kind no precise form of words is necessary to make
a condition, but the intention to do so must be evidenced by such language,
taken in connection with the surrounding circumstances, as shows that the

partles intended that it should have that effect; otherwise it will be held to
be a covenant.”

And in Hanaw v. Bailey, Judge Morse, in concluding his opinion,
said:

“There was In this instrument no right of re-entry reserved upon failure
to perform the covenants or conditions of the agreement; nor any stipulation

therein that a failure to perform should operate as a forfeiture or termination
of the lease,”—citing the earlier Michigan cases.

And in'1 Washb. Real Prop. *320 (3d Ed.), after a discussion of
the effect of such covenants by the lessee, it is said:
“And it may be stated as a general proposition that courts always construe

" similar clauses as covenants only, rather than conditions or conditional limita-
tions.”

A case much in point is Shaw v. Coffin, 14 C. B. (N. S.) 372. The
case of Randall v. Chubb, 46 Mich. 311, 9 N. W. 429, 41 Am. Rep.
163, is not in conflict with this doctrine, for in that case there were
certain personal duties to be performed by the lessee, which were
of the very substance of the lease, and the presence of such agreements
in the lease was the ground on which the decision of the case turned.
If the law be as above stated, this stipulation of the lessee did not
affect the title under the lease, but was a personal agreement, merely,
between Pennewell and Hunter, the breach of which would give a
cause of action if damages ensued. It would follow, therefore, that,
although Pennewell’s subletting was a breach of his covenant with
Hunter, such covenant and its breach did not affect the subleases
to the petitioners. Moreover, the representation Pennewell is al-
leged to have made, namely, that he had lawful right to make the
lease, amounted to no more than is implied in every such case when
the lease is in the common form, and no damages could flow from
it so long as the grantee remained in the undisturbed possession and
enjoyment of the premises.
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It is urged further that the adjudication of bankruptcy consented
to by Pennewell ipso facto terminated his lease from Hunter, and
put an end to his estate, whereby the leases to the petitioners were
defeated, and that, in consequence, they- had a claim for damages
against the bankrupt’s assets. We do not agree to these premises.
It might be that the lease from Hunter was a valuable asset of the
bankrupt, and, if so, the trustee might regard it as for the interest of
the creditors to hold on to it, and convert the leasehold estate into
distributable assets. And in the present case the petitioners alleged
that the trustee had taken possession of the whole of the premises,
and had sold the leasehold interest of Pennewell “subject to the
rights of said Flunter” and of the petitioners, as the same should be
determined. It may be true that, if the trustee had elected not to
adopt the lease and realize its value to the estate, the lease would
have come to an end. But we need not pursue that inquiry.

Reference is made to a statute of Michigan which is as follows
(Comp. Laws, § 10,421):

“That in all cases where, by the fraudulent representation or conduct of any
person, an Injury has been or shall be produced, either to the person, prop-
erty or rights of another, for which an action or: the case for fraud or deceit
may by law be brought, an action of assumpsit may be brought to recover
damages for such Injury, and in all such cases a promise shall be Implied

by law to pay all just damages arising from such fraud or deceit, and may be
g0 declared upon.” 38 Comp. Laws, p. 3150.

This statute provides for a remedy by an action of assumpsit for
injurious false representations, instead of the action of trespass upon
the case, which was the old form of remedy, and attaches to the
liability a promise to pay the damages. Siace every man is bound to
pay such damages, and his obligation is not increased by making a
promise, it seems probable that this language was employed to make
the ground of the action conform to the theory on which the new
remedy had always been regarded as having its foundation. But,
however that may be, it is clear that it was not intended to create
any new right, or to give a cause of action, before any damages
had resulted. If none ever result, there is no injury, and, of course,
1o action in any form could be maintained. None had resulted when
the petition for adjudicating Pennewell z bankrupt was filed, and
none might ever arise. And so there was no debt absolutely owing
to the petitioners at that time. We need say no more in this con-
nection than to refer to what we have already said in regard to the
effect upon the rights of the petitioners of Pennewell’s covenant not
to sublet in his lease from Hunter.

Perceiving no error in the proceedings of the district court, we
must affirm the order complained of.
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YORK MFG. CO. v. ROTHWELL,
(Circuit Court of Appeals, Sixth Circult. December 2, 1902)
No. 1,069.

1. COUNTERCLAIM—ACTION AGAINST JOINT MARER oF NoTE—RIGHT TO MAEKE
CoMMoN DEFENSE.

One of two joint makers of a note, when sued alone thereon, may plead
as a counterclaim a breach of warranty in respect to machinery for the
purchase price of which the note was given, and which was sold by the
plaintiff to the makers of the note jointly.

In Error to the Circuit Court of the United States for the North-
ern District of Ohio.

This action was brought to recover the amount alleged to be due on two
promissory notes delivered to the plaintiff by Rothwell, the defendant in er-
ror, and John Lovett, as joint makers,—one for the sum of $2,000, and dated
February 23, 1899, and one for $1,000, dated March 27, 1899, and due re-
spectively in 90 days from date. Service of process was made upon Rothwell,
but Lovett was not served. Rothwell appeared and answered, admitting the
making and delivery of the notes, and filed a counterclaim (called in the
record a ‘‘cross-petition”) in which he alleged that the notes were renewals
of others which had been given for part of the purchase price of an ice-making
plant, which the plaintiff constructed and supplied for Rothwell & Lovett
under a contract wherein the vendor guarantied that the machinery should
have a ‘“capacity for producing .not less than twenty tons of good, clear,
marketable ice every twenty-four hours; that the same would not require
more than sixty gallons of water per minute, at a maximum temperature of
60 degrees Fahr.; and that said machinery would produce five and one-half
tons of ice for each ton of good steam coal, 85 to 90 per cent. combustible,”—
whereas, it was averred, “the said ice-making machinery so sold was not as
guarantied and represented, but was defective, in this: that sald ice ma-
chinery would not and did not produce good, clear, marketable ice, because
of defects in said machinery, which permitted oil and other foreign substances
to accumulate in the condensed water from which ice was frozen; that the
condensers, jackets, and distilling apparatus ordinarily required more than
sixty gallons of water per minute at a maximum temperature of 60 degrees
Fahr., and the ice machine would not produce five and one-half tons of ice
for each ton of good steam coal consumed, of from 85 to 90 per cent. com-
bustible; that the failure of said machinery to produce the quantity and
quality of ice with the amount of water and coal as aforesaid was due to no
fault of defendant, but was the fault of plaintiff in the erection and construc-
tion of same; that said Rothwell & Lovett, at divers times since the giving
of said notes, notified plaintiff in error that said machinery was not producing
the quantity and quality of ice as provided by said contract; and that, by
reason of the breach of the guaranty, he [Rothwell] was damaged in the
sum of $5,000.” To this cross-petition the plaintiff filed a reply, which
amounted, in substance, to a denial of the matters therein alleged. Upon
the trial, which was by a jury, the plaintiff produced the notes, proved the
amount due thereon, and rested. The defendant went into evidence in sup-
port of his cross-petition against the objection of the plaintiff that the said
cross-petition did not allege any valid defense, and did not state any facts
which were available to the defendant as grounds for a counterclaim. The
court held otherwise, and the plaintiff took seasonable exceptions as the trial
progressed. At the close of the evidence these objections were renewed, and
the plaintiff’s counsel requested an instruction to the jury that the defendant
was not entitled to maintain his cross-petition. The request was refused,
and the plaintiff excepted. The jury returned a verdict for the plaintiff for
the sum due on the notes in the sum of $3,428.65, and for the defendant on his
counterclaim for the sum of $1,500. The court rendered a judgment in favor
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of the plaintiff for the difference; that being, in amount, $1,928.65. The
plaintiff, complaining that his recovery was reduced by the counterclaim,
sued out this writ of error.

Louis J. Dolle, for plaintiff in error.
Before LURTON, DAY, and SEVERENS, Circuit Judges.

SEVERENS, Circuit Judge, having made the foregoing state-
ment of the case, delivered the opinion of the court. )

There are a great number of assignments of error, but cou_nsel
for the plaintiff have simplified the points for review by substantially
limiting the discussion to the first three, which are as follows:

“(1) The court erred in overruling the plaintifi’s objection to admission of
any evidence in support of the defendant’s answer and counterclaim. @) In
overruling the plaintiff’s motion, made at the close of the evidence offered in
chief by the defendant, to direct the jury to return a verdict in favor of the
plaintiff, and in overruling the said motion when the same was again renewed
at the close of the evidence offered by the plaintiff, and at the close of that
offered by the defendant in rebuttal. (3) In refusing to charge the jury as
requested by the plaintiff in his request No. 1, which was as follows: ‘(1y
Under the evidence in this case, the defendant is not entitled to a recovery
of the claim set forth in his cross-petition, and your verdict should be for the
plaintiff for the amount claimed in the amended petition.’ ”

These propositions are, however, resolvable into two: First,
whether the counterclaim was maintairable at all; and, second,
whether the evidence given in support of it was sufficient to justify
the verdict which established it.

Before proceeding to the discussion of these questions, it should
be noted that although the cross-petition speaks of the purchasers
of the plant as if they were joint purchasers, simply, the contract
offered in evidence shows that it was made by them as partners under
the firm name of Rothwell & Lovett. But no question of variance
was raised at any time in the court below, and, under the practice
of the courts of Ohio, the variance would in such case be disre-
garded, and the verdict and judgment would be such as the evidence
requires. )

First, upon the question whether the counterclaim is maintain-
able upon the case exhibited by the pleadings, it should be observed
that we do not have to deal with the question whether one of several
joint obligors may, in a suit prosecuted against him alone, recoup
damages growing out of some disconnecied and independent trans-
action between the plaintiff and the joint obligors. In the present
case the subject-matter of the counterclaim inhered in the original
transaction, and touched the consideration of the notes. The action
was brought against both the makers, and if service had been made
upon both, and the other maker had appeared, no question could
have arisen of the right of recoupment. Can the defendant be put
in a worse position by the failure of the plaintiff to get service upon
the other obligor? The cause of action is still the joint obligation,
and is not converted into a several obligation until the judgment is
reached. The plaintiff is permitted to pursve to judgment one obligor,
when he cannot get service upon the others, because otherwise there
might be a total failure of justice. But when the obligor against

119 F.—10
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whom the recovery is sought has an interest in the subject-matter
out of which the cause of action is evolved, it would be an injustice
to him to deny him its protection, and turn him around to an inde-
pendent suit with his co-obligor joined as plaintiff. When the coun-
terclaim, in such a case as this, is founded upon the very considera-
tion of the cause of action, it would seem that the defendant has an
absolute right to have his liability settled upon its essential grounds.
As said by Mr. Justice Field in Railrocad Co. v. Smith, 21 Wall. 255,
22 L. Ed. 313:

“The law does not require a party to pay for defective and imperfect work
" the price stipulated for a perfect structure, and, when that price is demaunded,
will allow him to deduct the difference between that price and the value of
the inferior work, and also the amount of any direct damages flowing from
-existing defects, not exceeding the demand of the plaintiffs. This is a rule
-of strict justice, and the deduction is allowed in a suit upon the contract to
prevent circuity of action.”

In delivering the opinion in Winder v. Caldwell, 14 How. 434, 14 L.
Ed. 487, Mr. Justice Grier said of a claim to recoup in a suit on a
building contract:

“Although it is true, as a general rule, that unliquidated damages cannot
be the subject of set-off, yet it is well settled that a total or partial failure
of consideration, acts of nonfeasance or misfeasance, immediately connected
with the cause of action, or any equitable defense arising out of the same
transaction, may be given in evidence in mitigation of damages, or recouped,
not strictly by way of defaleation or set-off, but for the purpose of defeating
the plaintiff’s action in whole or in part, and to avoid circuity of action.”

The plaintiff has no right to anything beyond this, and cannot be
injured by being restricted to such limits. He cannot, after the coun-
terclaim has been thus used, be sued either by the absent party alone,
or by him and the original defendant jointly; for in the first instance
his action would be subject to abatement for nonjoinder, and in the
second the original defendant would be estopped. It may be said
that the absent party would thus have his rights precluded without
a hearing. But if his co-obligor is left exposed to suit alone upon
the joint obligation, the absent party cannot justly complain if his
associate makes use of the common defense.

The authorities are quite numerous to the effect that, in circum-
stances such as are shown in the case before us, one of the joint
obligors, when being pursued upon the joint obligation, is entitled to
make a common defense, especially when that defense is founded
upon matters which are vitally connected with the cause of action.
In Stackwood v. Dunn, 3 Q. B. 822, the defendant, who was sued
for work and labor, pleaded to the merits that the promises declared
upon were made by himself jointly with another, and that the plain-
tiff was indebted to him and the others jointly, and demanded a set-off.
This plea was demurred to upon the ground that the debts were not
mutual. Upon the argument, this point being pressed, Coleridge,
J., inquired:

“Suppose the third party to be out of the jurisdiction of the court; is the
defendant to lose his set-off ?” And he further said: “Your demurrer admits

that you are suing on a debt due from the two jointly;” and, again, “The
debts on both sides are in fact in the same right.”
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To the suggestion of counsel that the debt set up by the defend-
ant was not in the same right as that claimed by the plaintiff, Wight-
man, J., said:

“That Is the fallacy of your argument. You sue a single party on a joint

debt, as you can do, if the defendant does not choose to plead in abatement;
but still it is a joint debt on which you are suirg.”

All the judges agreeing, the judgment was for the defendant.
This was a case of set-off, where the rcle in respect of mutuality
is even more strict than in the case of recoupment; the latter par-
taking more of the character of an equitable defense.

In McHardy v. Wadsworth, 8 Mich. 349, the action was upon a
promissory note, against the two makers. They made defense by
claiming that the note sued on was given for the price of cattle sold
by the plaintiff to one of them with a warranty which proved to be
false, and they claimed that the damages might be recouped against
the sum due on the note. The trial judgsz held that the two defend-
ants could not make the defense of recoupment upon a sale made to
one only, for want of mutuality. This was held to be error. Chris-
tiancy, J., in delivering the opinion of the court, said:

“If recoupment were allowed on the same priaciple of a set-off, merely, this
objection would be insurmountable. A set-off is in the nature of a cross-
action to the full extent. It does not deny the validity of any part of the
plaintiff’s claim or cause of action, but sets vp a separate and independent
clalm against the plaintiff, and the defendant is entitled to judgment upon
any surplus of his claims beyond those of the plaintiff. A defense by way of
recoupment denies the validity of the plaintiff’s cause of action to so large an
amount as he claims. It is not an independent cross-claim, like a separate
and distinet debt or item of account due from the plaintiff, but is confined
to matters arising out of or connected with the contract or transaction which
forms the basis of the plaintiff’s action. It goes only in abatement or reduc-

tion of the plaintiff’s claim, and can be used as a substitute for a cross-action
only to the extent of the plaintiff’s demand.”

To the same effect are Sillivant v. Reardon, § Ark. 140; Mott
v. Mott, 5 Vt. 111; McKinnon v. Palen, 62 Minn. 188, 64 N. W.
387; McMasters v. Burnett, g2 Ky. 358, 17 S. W. 1021; Elliott v.
Espenhain, 54 Wis. 231, 11 N, W. 513. And such is the law in Ohio.
Wagner v. Stocking, 2z Ohio St. 297. There is nothing in the cases
(Transportation Co. v. Earhart [C. C.] 96 Fed. 925; Joice v. Cock-
rill, 92 Fed. 838, 35 C. C. A. 38; Gray v. Rollo, 18 Wall. 629, 21 L.
Ed. 927; Bank v. Hunt, 72 Vt. 357, 47 Atl. 1078; Adams v. Bliss,
16 Vt. 42; Johnson v. Kelly, 67 Vt. 386, 31 Atl. 849; Sullivan v.
Nicoulin, 113 Iowa, 76, 84 N. W. 978; Miller v. Crigler, 83 Mo.
App. 395; Morris v. Dock Co., gr Iil. App. 437; Wolfe v. Jasspon,
126 Mich. 11, 85 N. W. 260) cited by the plaintiff which militates
against this doctrine in its application to the facts and circumstances
of the present case. '

The case of Joice v. Cockrill was decided by this court. So far
as it is at all pertinent to the question Lere involved, the case was
this: The action was upon a promissory note of two makers, one
of whom was surety for the other. The note was given for part of
the purchase price of some property sold to the principal maker
by a receiver under the order of a court. Part of the property sold
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consisted of some promissory notes then in the hands of a bank.
The note in suit was assigned by the receiver to the bank, and, the
bank having failed, its receiver brought suit to recover the sum
due upon it. One of the defenses made by the surety was that the
promissory notes above mentioned (those sold by the receiver to
the principal maker of the note in suit) had not been delivered to
the purchaser, and were wrongfully withheld from him by the bank,
whereby there had been a partial failure of the consideration for
the note in suit. It was not denied by this court that the general
rule would permit the surety to make the defense of his principal
and co-obligor. Indeed, it was said by Judge Lurton, delivering the
opinion:

“Undoubtedly, a surety may, when the contract has not been assigned to a
purchaser for value without notice, when called upon to perform, show either
_ a total or partial fallure of the consideration of his principal’s contract. But

such a defense, when made by the surety, must be one which would be
available to the principal, if sued.”

Certain facts in the case were then stated which showed that the
principal himself could not maintain the defense. Moreover, it ap-
peared that there was outstanding another purchase-money note,
of identically the same character, in which another party was the
surety, and who had an equal right to the benefit of this defense, if
it was available to a surety, and he was not before the court. It
was upon this last ground that the principle of the decision in Trans-
portation Co. v. Earhart (C. C.) g6 Fed. 925, also above cited, rests.

With regard to the question whether the evidence was sufficient
to justify the verdict, it is to be observed that it is one of fact. We
have examined the proofs which were given to the jury, and, with-
out going into detail, which would serve no general purpose, we are
satisfied that the court did not err in submitting the question to
them. There are some minor points of trifling consequence, but we
perceive no error in respect-to them.

The judgment should be affirmed.

BROWN v. NORTHWESTERN MUT. LIFE INS. CO. (two cases).
(Circuit Court of Appeals, Eighth Circuit. December 3, 1902.)
Nos. 1,424, 1,425,

1. APPEAL BOND—SUPERSEDING SALE OF REAL EsTATE—RENTS AND PRroOFITS
REOCOVERABLE A8 DAMAGES.

The obligee in a bond which supersedes an order confirming a sale of
real estate, and directs the immediate execution of a deed and delivery
of possession thereof to the purchaser, Is entitled, after that order has
been affirmed on appeal, to recover as damages for the breach of the
obligation of the bond the value of-the use and possession; that is to
say, in this case, the rents and profits of the real estate during the time
the purchaser is kept out of the possession and use of the real estate by
the supersedeas bond and the appeal in which it was allowed.

8 SAME—ANY JUDGE AUTHORIZED TO SiGN CIiTATION MAY APPROVE.

The appeal bond taken under Rev. St. §§ 1000, 1012 [U. S. Comp. St.

1901, pp. 712, 716], may be approved by any judge or justice who is

q 2. See Appeal and Error, vol. 2, Cent. Dig. § 2061,
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authorized to sign the citation and to allow the writ of error or appeal.
It is not essential to its validity that it be approved by the justice or
judge who allows the writ of error or appenl or signs the citation.

(Syllabus by the Court.)

In Error to the Circuit Court of the United States for the District
of Nebraska.

Appeal from the Circuit Court of the United States for the District
of Nebraska.

John N. Baldwin, for plaintiffs in error and appellants.
Howard Kennedy, Jr., for defendant in error and appellee.

Before CALDWELIL, and SANBORN, Circuit Judges, and AD-
AMS, District Judge.

SANBORN, Circuit Judge. These cases involve a summary judg-
ment rendered in a foreclosure suit against the sureties on a super-
sedeas bond given on an appeal from an order confirming a sale under
a decree of foreclosure. This judgment is assailed both by writ of
error and by appeal. It is a judgment in the foreclosure suit, and can
be challenged by appeal only. The writ of error is accordingly dis-
missed, and the case presented by the appeal is considered.

The serious question in the case was certified to the supreme court,
and has been answered in the affirmative. It was: :

“Is the obligee fn a bond, which supersedes an order confirming a sale of
real estate and directs the immediate execution of a deed and delivery of
possession thereof to the purchaser, entitled, af:er that order has been affirmed
on the appeal, to recover as damages for the breach of the obligation of the
bond the value of the use and possession; that is to say, in this case, the
rents and profits of the real estate during the time the purchaser is kept out
of the possession and use of the real estate by the supersedeas bond and the
appeal in which it was allowed?’ Woodworth v. Insurance Co., 185 U. S.
854, 22 Sup. Ct. 676, 46 L. Ed. 945.

The record presents but one other matter: It is whether or not the
bond is void because the judge who allowed the appeal and signed the
citation did not approve the bond. It was subsequently approved
by Hon. Amos M. Thayer, United States circuit judge for this circuit,
who had authority both to allow the appeal and to approve-the bond.
Section 1000 of the Revised Statutes [U. S. Comp. St. 1901, p. 712],
provides that: '

“Bvery justice or judge signing a citation on any writ of error [and ap-
peals are governed by the same rule; Rev. St. § 1012, (U. 8. Comp. St. 1901,
p. 716)]1 shall * * * take good and sufficient security that the plaintiff
in error or the appellant shall prosecute his writ or appeal to effect, and if
he fall to make his plea good, shall answer all damages and costs where the
writ is a supersedeas and stays execution, or all costs only when it is not a
supersedeas as aforesaid.”

The contention of the appellants’ counsel is that this section of the
statute must be literally construed, and tat the bond is void because
it was not approved by the justice or judge who signed the citation.
But this interpretation of the statute is too narrow and technical. It
ought to have, and has constantly received, a broader and more liberal
construction, —the construction that the bond may be approved by
any judge or justice who was vested with the power to sign the cita-
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tion and {o allow the writ of error or appeal in the first instance.
Catlett v. Brodie, 9 Wheat. 553, 555, 6 L..Ed. 158; O’Reilly v. Edring-
ton, 96 U. S. 724, 24 L. Ed. 659; Hudson v. Parker, 156 U. S. 277,
15 Sup. Ct. 450, 39 L. Ed. 424. The judge who finally approved the
bond had authority to do so, although he did not sign the citation, and
the bond constituted a valid obligation of the sureties.

The judgment below must be affirmed, and it is so ordered.

FLORENCE OIL & REFINING CO. v. FARRAR et al.
(Circuit Court of Appeals, Eighth Circuit. November 18, 1902)
No. 1,767.

1. DamMaGES—BREACH OF CONTRACT TO FURNISE MACHINERY.

The measure of damages for the breach of a contract for furnish-
ing machinery, boilers, or other personal property, which is accepted
and put in use by the vendee in excusable ignorance that it fails to
comply with the agreement, is the difference between Its value as it
would have been if it had complied with the contract and its value in
its defective condition,

2. PRACTICE — VERDICT AND JUDGMENT LEss FAVORABLE THAN OFFER ERRO-
NEOUS.

Under sectlon 281 of Mills' Annotated Code of Colorado, a judgment

upon a verdict less favorable than an offer of judgment tendered by the .

defendant and rejected is erroneous.

(Syllabus by the Court.)

In Error to the Circuit Court of the United States for the District
of Colorado.

Thomas M. Patterson, Edmund F. Richardson, and Horace N.
Hawkins, for plaintiff in error.

Henry T. Rogers, Lucius M. Cuthbert, Daniel B. Ellis, and Pier-
pont Fuller, for defendants in error.

J?efore CALDWELL, SANBORN, and THAYER, Circuit
udges.

SANBORN, Circuit Judge. This was an action to recover the
purchase price of certain boilers, engines, and personal property.
The defense was that the vendors agreed that the boilers should be
of the first and best quality of workmanship and material; that the
defendant below, the Florence Oil & Refining Company, did not
know and could not have ascertdined that the boilers did not comply
with the contract when it accepted them, but that, while they would
have been reasonably worth their contract price if they had been
of the promised character and quality, they were so inferior in mate-
rial and workmanship that they were worth much less. The defend-
ant further answered that on March 21, 1899, it offered to allow the
plaintiffs to take judgment against it for the costs of the action and
$2,269.62, which was the entire amount then due on the causes of ac-
tion set forth in the complaint, but that the plaintiffs refused to accept
this offer. At the trial the defendant offered to prove by a compe-
tent witness the reasonable value of the boilers actually delivered by
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the plaintiffs, and that éach of them was worth from $150 to $175
less than their contract price. The court rejected this testimony,
and the defendant excepted. This was a plain error. The measure
of damages for the breach of a contract for furnishing machinery,
boilers, or other personal property, which is accepted and put in use
by the vendee in excusable ignorance that it fails to comply with the
agreement, is the difference between its value as it would have been
if it had complied with the contract and its value in its defective
condition. 2 Suth. Dam. § 699; Mack v. Sloteman (C. C.) 21 Fed.
109, 117; White v. McLaren, 151 Mass. 553, 557, 24 N. E. o11;
Swain v. Schieffelin, 134 N. Y. 471, 473, 31 N. E. 1025, 18 L. R. A.
385. The case of Philip Schneider Brewing Co. v. American Icc
Mach. Co., 77 Fed. 138, 23 C. C. A. 8q, cited by counsel for the de-
fendants in error, does not state the rule of law applicable to the
measure of damages in this or any other case in which general dam-
ages are sought for the breach of a contract to furnish machinery or
personal property. In that case an action was brought for the re-
covery of the purchase price of a complicated machine. The defend-
ant pleaded that certain specific parts of this machine were defective,
and sought to reduce the plaintiff’s recovery on account of the specific
defects it set forth. The court held the defendant to its pleading,
and declared that, inasmuch as it had specified the particular parts of
the complicated machine which were defective, its proof must be
limited to the damages it sustained from the specified defects it plead-
ed. No specifications were made in the action at bar, and the dam-
ages which the defendant sought to offset against the price of the en-
gines and personal property in this action consisted of the difference
between the boilers as they actually were, and as they would have
been if the contract had been fulfilled.

The statute of Colorado provides that where the defendant offers
to allow judgment to be taken against him for a certain sum, and the
plaintiff rejects the offer, and fails to obtain a more favorable judg-
ment, he shall not recover costs, but shall pay the costs of the defend-
ant from the date of the offer. Mills’ Ann. Code Colo. § 281. The
defendant in this case offered to allow judgment against it for
$2,269.62 and costs on March 21, 1899, and this offer was rejected.
On January 27, 1902, the plaintiffs recovered their verdict in this
action for the sum of only $2,754.19. 'The legal rate of interest in
Colorado is 8 per cent. per annum. The verdict and judgment which
the plaintiffs have recovered are less favorable than the offer which
was made by the defendant, because the amount of that offer, with in-
terest thereon at the legal rate from the time it was made to the date
of the verdict, exceeds the amount of tne verdict. The verdict was
therefore wrong, and the judgment is vulnerable upon this ground.
Counsel for the defendant below (the pla‘ntiff in error here) pray that
the plaintiffs may be required to remit the excess above the amount
of the offer, $2,269.62, or that the judgment be reversed. The errors
to which reference has been made entitle them to this relief.

The judgment below is accordingly reversed, and the case is re-
manded to the circuit court, with instructions to render a judgment
in favor of the plaintiffs for the sum of $2,269.62 and the plaintiffs’
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costs to March 21, 1899, less the costs of the defendant in that court
from March 21, 1899, to the entry of the judgment, in case the plain-
tiffs, within 6o days after the receipt of the mandate herein, remit the
difference between this amount and the amount of the verdict and
judgment already rendered, and that in case they fail to remit this
difference the court grant a new trial of the action.

ABNER DOBLE CO. v. UNITED STATES.
(Circuit Court of Appeals, Ninth Circuit. October 6, 1902.)
No. 692,

1. CustoMs DUTIES—LIQUIDATION—LIMITATION oF TIiuME.
The provision of section 21 of Act June 22, 1874 [U. S. Comp. St. 1901,
D. 1986], limiting the time within which duties may be reliquidated to
one year from the date of entry in the absence of fraud or protest by the
owner or importer, does not operate to prevent the liquidation of duties
on an article at any time after its entry in bond upon or after its with-
drawal for consumption when there had been no previous ligquidation.

2. BAME—AcTION TO RECOVER DUTIES—SUFFICIENCY OF COMPLAINT.

A complaint by the United States, alleging that defendant made with-
drawal entry, and withdrew from a bonded warehouse for consumption
imported goods which were dutiable, and upon subsequent liquidation
of the duties thereon paid the greater portion of such duties without
protest, states a cause of action for the recovery of the remainder, al-
though it shows that defendant was not the importer, the presumption
being from the facts alleged that it bore such relation to the goods as
to be chargeable with the duties.

In Error to the District Court of the United States for the Northern
District of California.

The United States, In an action against the plaintiff in error, the Abner
Doble Company, a corporation, alleged, In substance: That on March 8, 1892,
William Murray imported into the United States at San Francisco from Liver-
pool 2,779 bars and 2,051 bundles of Swedish charcoal iron, which was sub-
Jject to the payment of a duty of $2,341.50 under the tariff act of October 1,
1890. That on Mareh 14, 1892, William Murray made warehouse entry of
said merchandise, and on March 15, 1892, the merchandise was placed in a
bonded warehouse, upon the execution and delivery of a warehouse bond there-
for by William Murray as principal and R. B. Hui as surety. That said mer-
chandise remained in the bonded warehouse for more than three years from
the date of its original importation, and on March 8, 1895, became abaundoned
to the United States, and subject to sale as such. That on March 15, 1895,
the plaintiff in error made final withdrawal entry for consumption of said
merchandise, and withdrew the same from bond, and on April 24, 1895, duties
thereon were finally ascertained and liquidated by the collector at the sum of
$2,341.50, pursuant to law and the regulations and practice of the treasury
department. That no notice of objection or protest was given to said collector
of such liquidation or ascertainment of duties. That there has been paid
upon the withdrawal of such merchandise from bond the sum of $2,291.32
on account of said duties, leaving a balance payable of $30.18, for which
judgment was demanded. The plaintiff in error demurred to the complaint
upon the grounds that It failed to state facts sufficient to constitute a cause
of action, that the cause of action is barred by the provisions of the act of
congress of June 22, 1874, and that the complaint is ambiguous and uncertain.
The demurrer was overruled, and, the plaintiff in error tailing to answer, judg-
ment was rendered as sued for. It is assigned as error that the court held
the plaintiff in error liable for duties for merchandise imported by William
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Murray; that the court ruled that the cause o action is not barred by the
provisions of the act of congress of June 22, 1674; that the court ruled that
the complaint is not uncertain, in that it fails to set forth why the duties on
merchandise were not ascertained at the time when the plaiutiff in error
made final withdrawal, or to set forth the reason why the duties on the
merchandise referred to were not ascertained at that time; and that the
court erred in determining that the complaint states facts sufficlent to con-
stitute a cause of action.

Jesse W. Lilienthal and Frohman & Jacaobs, for plaintiff in error.
Marshall B. Woodworth, for the Unitec States.

Before GILBERT and ROSS, Circuit Judges, and HAWLEY,
District Judge.

GILBERT, Circuit Judge, after stating the case as above, deliv-
ered the opinion of the court. ’

The plaintiff in error contends that the complaint does not state a
cause of action against it, for the reason that it charges it with duties
on goods not imported by it, or consignec to it, but imported by an-
other; and it asserts that there is no statute which makes one who
withdraws goods from a bonded warehouse chargeable with the duties
thereon unless he was the importer or consignee; quoting I Supp.
Rev. St. 744 [U. S. Comp. St. 1901, p. 1386]:

“That all merchandise imported into the United States shall, for the purpose
of this act, be deemed and held to be the prcperty of the person to whom
the merchandise may be consigned; but the holder of any bill of lading
consigned to order and endorsed by the comsignor shall be deemed the con-

slgnee thereof; and in case of the abandonment of any merchandise to the
underwriters, the latter may be recognized as the consignee.”

The decisive facts alleged in the complaint upon which the plaintiff
in error was held liable were that the plaintiff in error made with-
drawal entry, and withdrew the goods for consumption, and that some
six weeks later the duties were finally ascertained and liquidated by
the collector at $2,341.50, which sum the plaintiff in error paid except
a balance of $30.18, for which the action was brought. The law does
not prescribe the time when the collector shall liquidate the duties.
He may liquidate before or after a year after entry. The only limita-
tion upon his action in that regard is that, after once liquidating, he
may not, in the absence of fraud or protest by the owner, importer,
agent, or consignee, reliquidate after a year from the date of entry.
Section 21, Act June 22, 1874 [U. S. Comp. St. 1go1, p. 1986]; U. S.
v. De Rivera (C. C.) 73 Fed. 679; Candolfi v. U. S, 20 C. C. A,
652, 74 Fed. 549. We agree with the district court that the question
whether the government is estopped from maintaining the action by
section 21 of the act of June 22, 1874 [U. S. Comp. St. 1901, p.
1986], is not presented by the facts alleged in the complaint, since
there is no averment that the duties were liquidated prior to April
24, 1895. In the averment of the complaint that the plaintiff in error
made withdrawal entry, and withdrew the goods for consumption,
and paid all the duties except the small balance unpaid, there is im-
plied that the plaintiff in error sustained such relation to the goods,
whether as consignee or underwriter or otherwise, as to entitle it
to make such withdrawal. Admitting, &s it does by the demurrer,
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that it made the entry and the withdrawal for consumption, and paid
a sum on account of the duties so liquidated, it cannot say that the
complaint is fatally defective for the reason that it fails to set forth
what was the precise relation of the plaintiff in error to the goods.
From the facts pleaded, the presumption arises that the plaintiff in
error was chargeable with the duties. If facts existed which were
sufficient to overcome that presumption, they constituted matter of
defense to the complaint, available by answer. On the face of the
complaiml a cause of action is stated.
The judgment of the district court is affirmed.

ELIZABETH CITY COTTON MILLS v. LOEB.
(Circuit Court of Appeals, Third Circuit. December 16, 1902.)
No. 7.

1. CONTRACTS—RELATION OF PARTIES—BUYER AND SELLER—PRINCIPAL AND
AGENT—EVIDENCE—ADMISSIBILITY.

Where, in an actlon for breach of an alleged contract of sale, defendant
set up that no such contract was made, but that the negotiations related
to his employment as agent, merely, and plaintiff, to sustain his case,
Introduced only a part of the correspondence between the parties, it was
not error for the court to admit all the correspondence and the conversa-
tions of the parties relating to the transaction as an entirety, especially
where the correspondence introduced by plaintiff was ambiguous.

In Error to the Circuit Court of the United States for the Eastern
District of Pennsylvania.

C. Wilfred Conrad, for plaintiff in error.
W. Horace Hepburn, for defendant in error.

Before ACHESON, DALLAS, and GRAY, Circuit Judges.

DALLAS, Circuit Judge. This was an action by the plaintiff in
error, as vendor, against the defendant in error, as vendee, to re-
cover for the breach of an alleged contract of sale of yarn. The de-
fense was that no such contract had been made; that the defend-
ant’s negotiations with the plaintiff were not for a purchase by the
defendant himself, but related wholly to his employment, as agent of
the plaintiff, to make sales to others for its account. The parties
had had a correspondence, and also some oral communications, dur-
ing a period extending from December, 1899, to June, 19o0; and
to maintain its allegation that the defendant had bought yarn from
it, which he afterwards refused to accept, the plaintiff relied upon
only a part of that correspondence, as follows:

! “March 21st, 1900.

“Mr. Oscar D. Loeb, Philadelphia, Pa.—Dear Sir: We would like to have
an offer from you for about 75,000 to 100,000 1bs. No. 30/2 .ply yarn (warp),
and about 20,000 1bs. 20/1, deliveries to begin in June at the rate of about
10,000 1bs. of 30/2 ply, and 4,000 1bs. of 20/1, weekly.

“Yours very truly, Hlizabeth City Cotton Mills,
“By J. J. Gregory, Sec.”
“March 22nd, 1900.

“Messrs. Elizabeth City Cotton Mills, Elizabeth City, N. C.—Gentlemen:
Your favor of the 21st inst. to hand, and in reply thereto would say that I can
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sell 50,000 Ib. of 80/2 warps, 10,000 Ib. weekly, beginning in June, at 30c. per
1b., and 20,000 1b. of 20/1 warps, 4,000 Ib. weekly, beginning in June, at
21c¢. per Ib,, which I trust will meet with your approval. Could, no doubt,
gecure additional orders on these numbers for you later on. "Thanking you
for giving me the opportunity, and hoping to reczive a favorable reply by re-
turn malil, I remain,
“Yours very respectfully, Oscar D. Loeb.
“Dic. 0. D. L.
“Hope we will trade this time, and, if so, for always.”

(Telegram.)
“March 28, 1900.
#0gear D. Loeb, 226 Chestnut Street, Philadelphia: Accept your offer fifty
50,000 thousand thirties and twenty 20,000 thousand twenties.
“Elizabeth City Cotton Mills.”

“March 26, 1900.
“Mr. Oscar D. Loeb, Philadelphia, Pa.—Dear Sir: We have your favor of
the 22nd, stating that you can sell 50,000 Ibs. 30/2 ply at 30c., delivery
10,000 1bs. weekly, beginning in June, and 20,000 1bs. 20/1 at 2lc., delivery
4,000 1bs. weekly, beginning In June, and we have wired you, ‘Accept your
offer 50,000 thirties and 20,000 twenties,” which we now confirm. -We figure
that we may be able to begin deliveries on 30/2 ply, possibly, about the
middle of May at the rate of about 5,000 lbs. weekly, which will be about as
well as we can do until July, when we could increase to about 15,000 lbs.
weekly. We figure that we can begin on the twenties as desired, 4,000 lbs.
weekly, from about the middle of June.
“Yours very truly, Blizabeth City Cotton Mills,” ete.
“Subject to accidents, strikes, or other delays beyond our control.”

“Philadelphia, March 28, 1900.
«“Messrs. BElizabeth Oity Cotton Mills, Elizabeth City, N. O.—Gentlemen:
Your message of the 26th inst. to hand, as follows: ‘Accept your offer fifty
thousand thirties and twenty thousand twenties,’ also your letter of same
date confirming same, contents of which I note. As the delivery on these
goods is quite some distance off yet, my customer prefers waiting to give
me the descriptions until you are about ready to begin shipments, so as to
avold changes, if possible. From our conversation when I was at your place
last, I presume that you will confine the handiing of your entire production
to me from the date deliveries begin on my orders, so long as everything
is satisfactory. Would kindly ask you to reply to this by return mail, so
that I may know how to act in selling your yarns, and that I may know that
none of my competitors will be able to offer your yarns to the same people,
thereby avolding an unnecessary and unwholesome competition. Being as-
gured of this by you, it will enable me to hold firm at full market value, and
also bar the trade here informing me that they can buy the same yarns
from my competitors for less money. Hoping to hear from you favorably,
and that this order is the forerunner of many more, I remalin,
“Yours very respectfully, Oscar D. Loeb.
“Die. 0. D. L.”
“April 3rd, 1900.
«Mr. Oscar D. Loeb, Philadelphia, Pa.—Dear Sir: Replying to your inquiry
of March 28th, will say that we are not prepared to turn over our account
in full to you. That will depend upon later developments, which we cannot
foresee. We are giving you a trial, which, if it proves satisfactory, may lead
to further business with you.
“Yours very truly, Elizebeth City Cotton Mills,” ete.

“April 9, 1900.
“Messrs. Ellzabeth Oity Cotton Mills, Elizabeth City, N. C.—Gentlemen:
Your favor of 8rd instant to hand, and contents noted. Replying to same,
would say that it is not satisfactory, and, as you will not guaranty me your
production, I withdraw my order as same was given you with the under-
standing based upon our recent conversation at your place, when you told



156 119 FEDERAL REPORTER.

me that you would confine Your production to one house only, and 1 cannot
afford to handle it under any other conditions, and take the chances that I
have taken in paying you the fullest prices for yarns on a declining market,
with the possibility of receiving no more yarns from you, and, if so, only a
part of same, and the balance of your production coming in competition with
itself by its sale through my competitors. I am sorry that my first attempt
in this matter should turn out this way, but I assure you that there was
no other object in my going to all the trouble that I have gone to, except
for the reasons above. Under your conditions, you place yourself in the same
state as most other mills with whom I am doing business, and with whom I
would not place orders for future delivery at these prices, and take such
chances, unless with the object In view as above stated.
“Yours very respectfully, Oscar D. Loeb.
“Die. O. D. L.” '
: “June 4th, 1900,
“Oscar D. Loeb, Philadelphia, Pa.—Dear Sir: In conformity with your let-
ter of March 26th, we beg to advise you that we are now ready to take up
the orders for 50,000 1bs. No. 30/2 ply and 20,000 1bs. No. 20/1. Please for-
ward descriptions and shipping instructions promptly.
“Yours very truly, Elizabeth City Cotton Mills,” etc.
. “June 6, 1900.
“Messrs. Elizabeth City Cotton Mills, Elizabeth City, N. C.—Gentlemen:
Replying to your favor of the 4th inst., would say that, in conformity with
our conversation and my correspondence, I do not consider that I have any
contract with you; hence there will be no descriptions or delivery instructions
forthcoming.
“Yours very truly, Oscar D. Loeb.
“Dic. 0. D. L.”

Even if this part of the correspondence were alone to be consid-
ered, it would not clearly appear that the relation of seller and buyer
was intended to be created, for it includes several expressions (see
especially the letters of March 22, 1900, and April 3, 1900) which,
upon the assumption of such intent, would seem to be palpably in-
congruous, but which, with reference to the establishment of the rela-
tion of principal and sales. agent, are plainly pertinent and quite in-
telligible. Yet the court below was asked to exclude all the letters
prior to that of March 21, 1900, as well as the contemporaneous con-
versations of the parties, and to hold that a contract of sale was
conclusively shown by this ambiguous and arbitrarily selected por-
tion of the continuous and connected correspondence. We are of
opinion that the learned judge was clearly right in declining to do
this, and in receiving and submitting to the jury the correspondence
and conversations as an entirety. The question was as to the true
nature of the transaction which the parties had had under considera-
tion, and, for the correct determination of that question, it was es-
sential that all that had passed between them upon the subject should
be known. The letters, and the conversations to which they pre-
sumably related or expressly referred, were therefore rightly ad-
mitted, and, being both admitted, their effect as a whole was properly
left to the jury; and we may add that, in our judgment, its verdict
for the defendant was the oniy one which could reasonably have been
rendered.

The judgment of the circuit court is affirmed.
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HINES v. TEXAS & P. RY. CO.
(Circuit Court of Appeals, Fifth Circuit. December 9, 1902)
No. 1,1817. '

1. RAILROADS—INJURY AT CROsSING—CONTRIBUTCRY NEGLIGENCE.
The driver of a team who, after crossing a side track filled with box
cars, which obstructed the view, drove upon the main track of a railroad
50 feet distant, without looking or listening for a train, was guilty of neg-
ligence as matter of law.

In Error to the Circuit Court of the United States for the Western
District of Texas.

Millard Patterson and C. N. Buckler, for plaintiff in error.
B. G. Bidwell and T. J. Freeman, for defendant in error.

Before PARDEE, and SHELBY, Circuit Judges, and BOARMAN,
District Judge.

PER CURIAM. Fiity feet north of the main track of the Texas
& Pacific Railway at Pecos City was a side track occupied to the
westward of the public crossing with box cars. The plaintiff’s driver,
intending to cross both tracks from the northward, stopped, and
looked and listened, just behind the box cars, but heard nothing.
After safely crossing the side track he attempted to cross the main
track, and, although the view of the main track was clear and unob-
structed, ‘he neither looked nor listened until it was too late. He was
certainly guilty of negligence.

The judgment of the circuit court is affirmed.

UNITED BLUE-FLAME OIL STOVE CO. v. GLAZIER..
(Oircuit Court of Appeals, Sixth Circui*. November 15, 1902.)
No. 1,097.

1. PaATENTS—REISSUE—DELAY INVALIDATING.

A delay of more than five years, before applylng for a reissue on the
ground of inadvertence, accident, or mistake, invalidates the relssue,
unless excused by special circumstances.

8, SaME—OIL STOVES.

The Ewert reissue patent No. 11,607 (original No. 361,934), and the
Jeavons reissue No. 11,601 (original No. 463,629), each relating to blue-
flame oll stoves, are void for excessive and unexcused delay in applying
for such reissues, and also for anticipation of the original patents by one
or more of the Morrill patents, Nos. 44,548, 55,033, and 60,224.

8, SAME—INFRINGEMENT. *

The Blackford relssue patent No. 11,592 (original No. 518,305), for a
vapor burner, claim 9, if it exhibits invertion, is limited by the prior art
to the specific structure claimed. As so limited, held not infringed.

Appeal from the Circuit Court of the United States for the Southern
Division of the Eastern District of Michigan.

In Equity. Suit for infringement of reissue patent No. 11,607
(original No. 361,934) granted to Otto Ewert June 15, 1897, reissue
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No. 11,601 granted to William R. Jeavons May 18, 1897, and reissue
No. 11,592 granted to Atwell J. Blackford March 2, 1897, each for
improvements in vapor burners. From a decree dismissing the bill,
complainant appeals.

The following is the opinion of the circuit court, by SWAN, Dis-
trict Judge:

This suit involves oil and gas cook stoves having burners adapted to
utilize oil as fuel and to burn the same with a blue flame. There are in use
three types of blue-flame cook stoves. The first is designed to burn gasoline,
the second to burn gas, and the third to burn oil. Each of these types
aims to burn its fuel with a blue flame, in distinction from a white or yellow
flame. Previously to the patents in suit, cook stoves adapted to burn kero-
sene or gasoline, and others designed to burn gas, had been In use for many
years. There were also many prior patented devices for the same purpose.
The blue flame evidences a more complete chemical combination of the car-
bon atoms of the fuel with oXygen than that effected by the white or red
flame. The merits claimed for the blue flame in all constructions are that a
cooking utensil may be placed directly thereon without coating the vessel
with the black free carbon atom commonly called “soot,” and by bringing
the cooking utensil in direct contact with the flame the best application of
the heat to the utensil is obtained. The bill in this cause alleged the in-
fringement of four inventions secured by letters patent, but by stipulation
one of these was eliminated from the cause. The patents which are now
before the court, and alleged to be infringed by the defendant, are the
Ewert reissue No. 11,607, June 15, 1897, claims 8 and 5; Jeavons’ reissue No.
11,601, May 18, 1897, claims 5, 6, and 7; and the Blackford reissue No. 11,592,
dated March 2, 1897, claim 9.

As regards each of these three patents and their originals, the bill makes
identically the same averments, to wit: The original patent was inoperative
or invalid by reason of defective or imsufficlent specification, or by reason
of the patentee claiming as his own Invention more than he had a right to
claim as new; that such error arose by inadvertence, accident, or mistake,
and without any fraudulent or deceptive intention; that upon due application
therefor, and upon surrender and cancellation of sald original patents, new
patents for sald respective inventions were issued in accordance with the
corrected specifications for the unexpired part of the term of saild original
patent. The answer denied the foregoing averments of the bill relative to
sald relssues and their originals, and also averred, concerning each of the
reissues, in substance as follows: (1) Its claim was expanded and broad-
ened upon the invention claimed by its original patent. (2) Its claim em-
braced inventions different from that claimed in the original patent. 3
During the years intervening between the issue of the original patent and the
reissue, independent parties entered upon the manufacture of burners which
were within the scope of the reissue claimed, but were not within that of
the original patents. (4) Whatever right to the reissue might ever have
existed had been abandoned by reason of delay in applying for such reissue.
The defendant also insists that the bill, based on six claims of three different
patents, is multifarious, unless the six inventions be found in the alleged
infringing- construction. It may be conceded that the labors of court and
counsel are increased by the presentation in a single bill of so many different
issues, yet it is not clear that this. single suit would entail more labor than
separate suits upon each patent.

The Ewert patent sued upon is dated June 15, 1897, and is a reissue of his
original patent No. 361,934, dated April 26, 1887. The latter contained but
one claim, which reads as follows: “In a vapor burner of the Argand va-
rlety, the combination, with perforated tubes located, respectively, Inside
and outside the wick, as shown, of a dlaphragm made to extend laterally
across the inner perforated tube, substantially as set forth.” This single
claim was by the reissue expanded into five claims. Claims 3 and 5 of the
reissue, which it is charged are infringed, read as follows: Claim 3: “In a
hydro-carbon burner, two perforated tubes and a2 diaphragm spanning the
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bore of the inner tube below the upper end thereof, whereby a portion of
gaid tube is made to project above said diaphragm, and a mixing space is
produced in the upper end of said tube, substantially as described.” Claim
5: “A vapor burner having a pair of perforatec tubes forming a combining
chamber, a dlaphragm across the inner tube, said inner tube being provided
with openings above said diaphragm through which vapor and gases from
the combining chamber flow into the space over said diaphragm, substantially
ag described.” Morrill’s patent of 1864, and his two patents of 1866, and
the Ewert, the Jeavons, and the Blackford reissues, all show, as elements
of the patented devices, two perforated concentric combustion tubes, with
a combining chamber between them, and a dicphragm, perforate or imper-
forate, across the inner tube at or near its top. Bwert's has an imperforate
dlaphragm which spans the inner tube below its top, designed “‘to arrest the
current of alr passing up through the inner tube and force it into the
combining tube.”” Jeavons’ shows alternatively a convex or concave dia-
phragm located at or mear the top of the tube, and having either a central
opening or several openings around its center. In Blackford's construction
there are connected movable tubes and diaphragm having a central open-
ing, and located variously near the top of the tube, and above this diaphragm
an extension of the Inner tube, which is partly imperforate, with large
openings through its walls around its top. Morrill’s constructions will be
adverted to hereafter. The original Ewert patent was formally offered in
evidence at the hearing. Notice that it would be put in evidence by the
defendant had been given during the taking of the testimony. Its admission
at the hearing was within the discretion of the court. It could not have oc-
casioned any surprise to complainant and wrought it no injury. No appli-
cation was made for leave to adduce testimony relative to the identity of the
{nvention in the original and the reissue, nor was it claimed that the ad-
mission of the original patent could operate to the prejudice of the com-
plainant. It was, In fact, for the complainant to show that the original
contained substantially claims 3 and 5 of the reissue (Hoskin v. Fisher,
125 U. 8. 221, 8 Sup. Ct. 834, 31 L. Bd. 759); and under the pleadings it
was admissible (Oregon Imp. Co. V. Excelsior Coal Co., 132 U, 8. 215, 10
Sup. Ct. 54, 33 L. Ed. 344).

The first inguiry is naturally the validity of the Ewert reissue, granted
June 15, 1897, on an application filed May 18, 1897. This long delay, the
fact that defendant and others as early as 1896 had engaged in the manu-
facture of blue-flame stoves which were not invasions of the invention se-
cured by the original patent, and the enlargement in the reissue of that
invention, warrant the claim that in themselves, separately and collectively,
these facts are fatal to the validity of the reissue. As has been said, Ewert's
original patent was granted April 26, 1887. The reissue was asked and made
over 10 years later. The rule of diligence, in applying for the benefit of the
statute authorizing the reissue of a patent for inadvertence, accident, or
mistake, is laid down in Topliff v. Toplift, 145 U. 8. 156-170, 12 Sup. Ct.
825, 36 L. Ed. 658, and prescribes “that due diligence must be exercised in
discovering the mistake in the original patent.” In that case the doctrine is
reiterated that while the courts will not review the decision of the com-
missioner upon the question of inadvertence, accident, or mistake, unless
his error is made manifest by the record, yet it is a question of law for the
court, in most, if not all, cases, whether tte application for reissue was
made within a reasonable time. The prior decisions upon this point are col-
lated in the opinion, and it is superfluous to cite them here. The case states
the essentials to a valid reissue, viz.: (1) Identity of the Invention it claims
with that which appears from the specifications and claims of the original
patent. (2) Due diligence in discovering the mistake in the original patent;
the lapse of two years, when enlargement of the claim is sought, being or-
dinarily evidence of abandonment of the mnew matter to the public. In
Wollensak v. Reiher, 115 U. 8. 96, 5 Sup. Ct. 1187, 29 L. EBd. 350, it was
held that the settled rule of decision is “that i? it appears, in cases where the
claim is merely expanded, that the delay has been for two years or more,
it is adjudged to invalidate the reissue, unless the delay is accounted for
and excused by special circumstances which ghow it to be not unreasonable.”
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In Miller v. Brass Co., 104 U. S. 350, 26 L. Ed. 783, where the suggestion
of inadvertence or mistake was that the claim was not as broad as it might
have been, it was sald by Mr. Justice Bradley: “This mistake, if it was a
mistake, was apparent on the first inspection of the patent, and, if any cor-
rection was desired, it should have been applied for immediately.” The fore-
going cases, and those of Ives v. Sargent, 119 U. S. 652, 662. 7 Sup. Ct. 436,
30 L. Ed. 544, and Mahn v. Harwood, 112 U. S. 354, 363, 6 Sup. Ct. 451, 28
L. Ed. 665, hold that it is incumbent upon the party claiming under a patent
reissued after the lapse of two years from the issue of the original patent
to excuse the delay by proof of special circumstances.

Without multiplying authorities to the necessity for prompt action i1 seek-
ing the correction of a defective patent, it is sufficient for this case that
Ewert’s long delay before applying for the benefit of the statute is neither
explained nor extenuated. Prima facie it is-fatal to the reissue, and con-
clusively so In the absence of excusatory facts. Comparison of the original
with the reissue makes manifest that the purpose of the latter was, not to
correct a defect of the original, but to bring within its compass matters it
neither disclosed nor suggested. There is not a hint in the original of the
mixing chamber or space which is made a prominent element in the re-
issue. This function of the inner tube above the diaphragm was clearly an
afterthought, not a concept of his original device. Freeman v. Asmus, 145
U. 8. 239, 12 Sup. Ct. 939, 36 L. Ed. 685. In the original he described and.
claimed what he called “improvements in vapor burners of the Argand
variety.” In claims 3 and 5 of the reissue he discards this limitation, and
braadly claims monopoly for his arrangement of parts in all hydro-carbon
and vapor burners. All beyond claims 1 and 2 of the reissue are obvious en-
largements of the claim of the original patent, which disclosed their absence
from it to the most careless reader. Ten years’ meditation could make it no
plainer. Nor does there seem to be any invention in the original device.
The concentric perforated combustion tubes were in use before 18G4, as
Morrill admitted in his 1864 patent. Their combination with a diaphragm
is shown Iin Morrill’'s patent of 1864, with three alternative constructions,
viz., a cone-shaped plug, an imperforate diaphragm, and a foraminous dia-
phragm at the top of the inner tube. Morrill's first patent In 1866 shows a
dome-shaped diaphragm, the base of which is just below the top of the inner
tube, and his later patent of that year shows a pointed dome-shaped closure
of the same tube with a central opening. The only departure from Morrill’s
first construction made by Ewert’s first patent was to locate the imperforate
diaphragm “usually near the top of the perforated inner tube * * * ¢to
arrest the current of air passing up inside the burner [inner tube] and
deflect the same Into the flame,” to use the language of his specifications
in the original, which- make no reference to Morrill's patent, which had
evidently escaped Ewert’s attention and that of the pat~nt office. In the
relssue Ewert makes a labored attempt to differentiate his device from Mor-
rill’s; but it Is directed to the new features of the reissued patent, rather
than to the patentability of his first construction. The Ewert patent, for
these reasons, does not sustain the complainant’s case.

The Jeavons Reissue.

This patent {s also vulnerable because of laches In obtaining it. The
original was granted November 24, 1891. On an application filed April 8,
1897, a reissue was had dated May 18, 1897, after the lapse of nearly 514
years from the issue of the original. The proofs show no excuse, nor is
any pleaded for this delay, which, though not for so long a period as
Ewert’s, is unexcused,—equally effective to defeat the patent. The pleadings
challenge the validity of the reissue, and it is incumbent upon the complain-
ant to explain the delay “by proof of special circumstances.” Mahn v.
Harwood, supra; Ives v. Sargent, supra; Hoskin v. Fisher, supra; Wollen-
salkt v. Sargent, 151 U. 8. 228, 229, 14 Sup. Ct. 291, 38 L. Ed. 137. All the
objections which obtain to Ewert’s reissue, because of his laches, are of
equal force against Jeavons’. While this conclusion eliminates the Jeavons
reissue from the suit, it is perhaps due to the labors of counsel and the im-
portance of the case that the Jeavons reissue should be considered in-
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trinsically, lest possibly another view might be taken of his laches. Claim
1 of Jeavons’ original patent reads as follows: “In a vapor burner, a palr
of perforated tubes having a combustion chamber between them, and a par-
tition at the top of the inner tube having a passage to allow a limited quan-
tity of air to flow through the same, substantially as described.” Claim 2:
“A vapor burner, provided with perforated combustion tubes in combination
with a partition closing the upper end of the inner tube and having one or
more air openings, substantially as described.” By the reissue, claim 5
thereof was enlarged as follows: “The perforated tubes, forming a chamber
between them, and a device at the upper portion of the inner tube, having
a passage or passages adapted to deliver air in such volume as to maintain
relatively limited combustion above said device and a closed area to shield
the bodies of combustible gas flowing from the combustion chamber from
currents of air from within the inner tube, and permit the said hodies of gas
to commingle, substantially as described.” Claim 6: ‘The perforated tubes
forming a chamber between them, the inner tube provided with a device
having an imperforate portion over which the vapor and gases from the said
chamber flow and cominingle, and an air passage or passages to deliver a
limited volume of air to said gases over said device, substantially as de-
scribed.” 'The closed area mentioned in the fifth claim is an entirely new
feature added to the reissue, and suggested, doubtless, by Ewert’s applica-
tion for a reissue, of whose patent Jeavons was part owner. Ewert’s reissue
application was pending in the patent office simultaneously with Jeavons'.
The sixth claim of his reissue is also an enlargement of the second claim
of his original, and of the same nature, though not as clearly stated as in the
addition made to his fifth claim in the reissue. His seventh claim is not
infringed, as defendant’s diaphragm is located below the upper end of the
inner tube. :

Referring, in his specifications, to two only of Morrill’s constructions, which
show “both a foraminous cup or plate across the top of the inner tube and,
as a modification, a solid plug set into said tube,” he ignores Morrill’s second
patent of 18066. After mentioning Ewert’s, he argues that ‘‘experience has
demonstrated that the secret of perfect combus:ion under the best conditions
yvet developed in burners lies clearly between those several constructions,—
Morrill’s and Ewert’s.” Did he fathom this “secret” by original means?
The defects of the Morrill burner he states to be: (1) Excessive supply of
air through the foraminous diapbragm; (2) that the air is supplied over the
entire surface of the diaphragm; (3) that no mixing place is left for the
gases. He condemns REwert’'s “improvement,” because “it leaves a dead
cooling place for the gases, when they drop to a temperature below the
combining point with oxygen.” “My invention,” he says, “anticipates and
remedies these defects by means of the air resisting, checking, or impeding
device, partition, or plate. substantially as shown, descr:bed, and pointed
out in the claims.” He refers to Figs. 1, 2, 3, and 4 of his drawings of the
various forms of this device, which in the art is termed a “diaphragm.”
He further says: *“This device [diaphragm, D] may, of course, have any
one of the forms shown, or such other form as would operate with like
effect, or be the equivalent thereof in effect orr operation, provided that the
imperforate part of the plate, D, is from atout the center thereof to its-
edge, and so constructed as to have a shielded combining space as well ag
an air supply.” This device, like Ewert’s, is purely an old combination of"
old elements. He used the same means to facilitate combustion as those
employed by Morrill, varying the form of Morrill’s diaphragm of 1864, but
adopting the central opening in the diaphragm shown in Morrill’s second
patent of 1866. He reduced the nmumber of perforations in the former: Dbut
it 1s nevertheless a perforated or foraminous plate or partition, which serves:
to admit air for the combustion of the gases or vapors. He changed the-
hemispherical diaphragm with a single centrcl opening, shown in Morrill's:
second patent of 1866, into convex or concave caps having one or more open-
ings. Jeavons terms this diaphragm, D, “with one or more relatively small
passages or openings at or near its center,” with the imperforate portion or
area thereof, “a distinguishing and novel feature of this device, D.”” Mor-
rill, by the number of the perforations of his first patent in 1866, may have

119 F.—11
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unduly reduced the imperforate area in the diaphragm, and by so much
the effectiveness of the so-called “mixing space,” if that is a meritorious
feature. This, however, Is not necessarily the result, but is dependent upon
the size, as well as the number, of the holes in the plate. If Jeavons’ burner
effects a better combustion of the gases or vapors with the oxygen, it is
apparent that it does it by substantially the same means as Morrill’s. The
development by experiment of a medium between a wholly imperforate dia-
phragm and one perforated with one or more openings is a mere carrying
forward of Morrill’'s idea,—the step forward of a skilled mechanic. The
difference between the results obtained by the two constructions is at most a
question of degree, and its achievement by substantially the same means
is not invention. Smith v, Nichols, 21 Wall. 112, 119, 22 L. Ed. 566; Burt
v. Evory, 133 U. 8. 349, 10 Sup. Ct. 394, 33 L. Ed. 647; Grant v. Walter, 148
U. 8. 553, 13 Sup. Ct. 699, 37 L. Ed. 552.

Had Jeavons been first in the field with his patented construction, Morrill's
«diaphragm would clearly have infringed it. Jeavons, being 33 years later,
originated nothing patentable in changing the number or size of the per-
forations of this partition. Equally without originality, and unsuggested
by his original patent, is his “closed area to shield the bodies of combustible
gas flowing from the combustion chamber from currents of air from within
the inner tube and permit the said bodies of gas to commingle, substantially
as described.” 'This is elsewhere in Jeavons’ reissue described as “the dead
space over the device, I}’ (the diaphragm), which he says serves an important
purpose, in that “it becomes a common mixing ground for the unequal and
inadequately combined gases.” This alone he admits is insufficient, because,
in the absence of perforations, combustion is limited to the outer or peripheral
surface of that body of gas on the upper side of the diaphragm. To produce
what he calls “a distinet body of flame centrally in the bedy of the gases
and enveloped thereby,” he adopted the perforated diaphragm. The end
sought was effected by Morrill’s foraminous diaphragm, or that of 1866
having a central opening, whether with as ‘“good and satisfactory results”
or not is of no moment for the reasons stated. Jeavons merely decreased the
number of openings in Morrill’s closure, which he variously located at “the
top of the inner tube” (claim 1), “closing the upper end of the inner tube”
(claim 2), “spanning the inner tube at its upper portion” (claim 3), “spanning
the inner tube” (claim 4), “at the upper portion of the inner tube” (claim 5),
“the inner tube provided with a device having an imperforate portion, sub-
stantially as described” (claim 6), and “at the upper end of the inner tube”
(claim 7). The upper side of this variously located plate or partition he called
a “mixing chamber” or “mixing ground.” This name and idea he apparently
owes to Ewert, of whose application for a reissue, filed May 18, 1897,—the
date of Jeavons’ reissued patent,—the latter seems to have had ample knowl-
edge before it was filed, and of which he was part owner. In short, BEwert
appropriated Morrill’s imperforate closure for the inner tube, slightly changing
its position, while Jeavons made Morrill’s foraminous cap of 1864 less
foraminous, and gave it a sweeping and varying relation to the top of the
tube, and without change adopted Morrill's central opening diaphragm of
1866. Neither Ewert nor Jeavons invented the combinations they claimed,
or any of their parts. It is well argued that, if either were inventors, de-
fendant could not have in the same structure the several arrangements of
the patents sued upon.

The Blackford Reissue.

Only the ninth claim of this patent is made the subject of testimony by
complainant. That claim reads as follows: ‘“The burner, and connected
inner and outer perforated combustion tubes, having a chamber between
them, the inner tube being provided with a diapbhragm in its upper end,
having a central air opening or passage, and the said inner tube extended
above the outer tube, and having a series of large ope~nings about its top,
above said diaphragm, said inner tube being imperforate between said dia-
phragm and said openings, substantially as described.” This claim, omitting
the single word “connected,” qualifying the relation of the combustion tubes,
when compared with Jeavons’ claim, shows the same elements arranged



UNITED BLUE-FLAME OIL STOVE CO. V. GLAZIER. 163

substantially in the same way as in Jeavons', Ewert’'s, and Morrill’s vapor
burners to and including the word ‘“passage” in line 5 of the claim. What
follows that word in the claim, and the qualifying word “connected” referred
to above, define the extent to which Blackford has in claim 9 varied the form
of the parts used by his predecessors in the art. Specifically, his variations
are: (1) He limits the claim to a device having ‘“connected combustion
tubes.”” This limitation is of the essence of the alleged improvement, for in
his specifications, ifter describing the means of connection and claiming other
equivalent means, etc., he says: “This constiuction makes it easy and con-
venient for replacing the tubes, as for trimming the wick or lighting the
burner.” In the specifications he sets forth the advantages and various
methods of moving and adjusting the connected combustion tubes and modi-
fications of the constructions, delineated in Figs. 3 and 4 of the drawings.
Ewert's patent, No. 334,166, shows an inner perforated tube supported by
radial wire arms to the outer tube. (2) The extension of the inner tube above
the outer tube. (8) The inner tube, having a series of large openings about
its top and above sald diaphragm. (4) The Ianer tube imperforate between
the diaphragm and said openings about its top. None of the elements in
claim 9 are separately claimed, and they are, therefore, not within the
monopoly of the patent. Rowell v. Lindsay, 113 U. 8. 97, 5 Sup. Ct. 507,
28 L. Ed. 908. It is true that the conmection of the tubes is not essential
to the combustion of the vapor or gases; but Blackford makes it an element
of claims 8 and 9 of his patent, and, as the latter is the basis of the charge
of Infringement, all its elements must be found in defendant’s construction
to sustain that charge. Rowell v. Lindsay, supra; McCormick Harvesting
Mach. Co. v. Aultman, Miller & Co., 16 C. C. A. 259, 69 Fed. 371; Muller
v. Lodge & Davis Mach. Tool Co., 23 C. C. A. 357, 77 Fed. 621.

The common aim of all manufacturers is perfect combustion of the vapor
or gases, and to this end all constructions have employed in varied form the
principle of the familiar Bunsen burner for the production of intense heat.
The history of the art, and in particular the various burners in evidence
in this case, demonstrate that the means, forms, and arrangements of parts
and their several functions in all these constructions are substantially the
same. Each element in Ewert’s, Jeavons’, and Blackford’s vapor burners
performs the same functions, and each holds to other parts of the construec-
tion the like relation as its prototype in Morrill’s devices and others prior.
The claim sued upon,—if it exhibits invention,—independent of the objections
sustained as to the Ewert and Jeavons reissues, cannot be regarded as broad
or meritorious, but must be confined to the precise construction claimed.
Thus construed, it is evident that defendant’s burner differs essentially from
the subject of Blackford's ninth claim, which describes and illustrates only
the burner having its combustion tubes ‘“connacted with one another,” as his
specifications state, for the purpose and in the manner set forth in the
patent,—not connected to the shell of the burner as in the defendant’s manu-
facture. This is confirmed by the words ‘“substantially as described,” at the
end of the ninth claim, which clearly limits the connection to the described
junction of the tubes to each other. In defendant’s device the tubes are se-
cured in place by two rods at right angles, passing through their diameters,
fastened at each end to the shell of the burner. Thus held radially, the tubes
cannot be removed for any purpose without destroying the construction.
This feature of removability of the tubes, and the device for raising or
lifting them for lighting and other purposes, is a prominent factor of utility
and convenience upon which Blackford dilates. Defendant’s radial fastenings
to the shell negative the possibility of interchanging his connections with
those of Blackford. This radial difference of construction is not the equiva-
lent of Blackford’s intertubal connection, but excludes defendant’'s device
from the compass of Blackford’s ninth claim by defeating the declared func-
tion of that connection. Fay v. Cordesman, 109 U. 8. 408, 417, 419, 3 Sup.
Ct. 236. 27 L. Ed. 979, presents a case much lile this. It was a suit in equity
brought for the infringement of three letters patent. The third patent was
for an improvement in band-sawing machines. Infringement of the first and
other claims of this patent was alleged. Tke first claim read as follows:
“(1) The frame, A, A', A”, in combination with the lower arbor bearing,
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sald frame being constructed as herein described, and with a depression, A",
permitting a ready removal of the arbor, as explained.”” The court, in its
opinion by Mr. Justice Blatchford, thus held: “As to claim 1, it is for the
combination of the three sided frame, A, A’, A”, with the lower arbor bearing,
when the frame is constructed with a depression, A’”, intervening between
the columns, A’ and A”, which leaves exposed a seat which is entirely
open upward, so as to give convenient access to the lower arbor bearing, to
attach, inspect, and regulate it, and also detach it, with its journal box, by
lifting the arbor and journal box bodily upward, without removing the pulley
from the arbor. In the defendant’s machine the seat is not entirely open
upward, and there is a hole through the body of the frame to receive the
lower arbor bearing, and the arbor bearing cannot be removed without de-
taching the pulley from the arbor. This claim is not infringed.”” On page
420, 109 U. 8., and page 244, 3 Sup. Ct., 27 L. Ed. 979, it is further said:
“T'he claims of the patent sued on in this case are claims for combinations.
In such a claim, if the patentee specifies any element as entering into the
combination, either directly by the language of the claim, or by such a
reference of the descriptive part of the specification as carries such element
into the claim, he makes such element material to the combination, and the
court cannot declare it to be immaterial, It is in his province to make his
own claim, and his privilege to restrict it. If it be a claim to a combination,
and be restricted to specified elements, all must be regarded as material,
leaving open only the question whether an omitted part is supplied by an
equivalent device or instrumentality,”—citing Water Meter Co. v. Desper, 101
U. 8. 332, 25 L. BEd. 1024, and Gage v. Herring, 107 U. 8. 640, 2 Sup. Ct.
819, 27 L. Ed. 601.

It has not been found necessary to consider the defense that Blackford was
not the inventor of the device covered by his patent. For the reasons stated,
the bill must be dismissed, with costs,

Thomas B. Hall, for appellant.
C. F. Burton, for appellee,

PER CURIAM. This is a bill for infringement of three reissue
patents, all belonging to complainant below and all being for invention
adapted to burn kerosene oil with a blue flame in a cook stove. The
court below held that reissue patent No. 11,607 to Otto Ewert, and the
reissue of patent to Wm. R. Jeavons, No. 11,601, were void for ex-
cessive and useless delay in the applications for such reissue, and also
that the original claim carried into the reissued patents to each were
void for anticipation in the three Morrill patents, Nos. 44,548, 55,033,
and 60,224, and that the reissued Blackford patent, No. 11,575, was
so narrowed and limited as to be at most good for the specific structure
claimed and described, and that, so limited, the defendant does not in-
fringe. Upon the opinion of District Judge SWAN, as to the points
mentioned, this court affirms the decree of the court below.

UINTA TUNNEL MIN. & TRANSP. CO. v. CREEDE & CRIPPLE CREEK
MIN. & MILL. CO.

(Circuit Court of Appeals, Eighth Circuit. November 18, 1902.)
No. 1,762,

1. MiNIN¢—TUNNEL-SITE CLAIMANT NEED NOT ADVERSE LODE CrLAIM.

The claimant of a tunnel site located across lode claims is not required
by sections 2325, 2326, Rev. St. [U. 8. Comp. St. 1901, pp. 1429, 1430}, to
file an adverse claim, when applications for patents of the lode claims
are made, in order to protect his rights in those cases in which his inter-
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est in the lode claims is so uncertain, contingent, and intangible that it
cannot be fairly litigated when the applicutions are made.

9. SAME—PATENTS OF LODE CLAiMs SuBJEcT T0 RieHTS OF CLAIMANTS OF
TusNeL SirESs LOCATED BEFORE THE ENTRIES.

Patents of lode mining claims based on entries made after the loca-
tion of a claim for a tunnel site across them are subject to the rights
of the claimant of the tunnel site in cases in which his rights therein were
so uncertaln, contingent, and intangible that they could not be fairly
litigated when the applications for the parvents were made.

8. SAME—LAND DEPARTMENT—ENTRIES AND PATENTS—ESTOPPEL.

The judgments of the land department permitting entries of land
and the patents based upon those entries bind all the parties to the
proceedings which resulted in them and all those claiming interests
acquired from such parties subsequent tc the entries, But they do not
estop those who were not, and were not required to be, parties to the
proceedings from establishing by the customary evidence the truth relative
to any fact material to their claims in any litigation between them and
the holders under the patents.

4 SaME—ENTRIES AND PaTenxts oF Lope CrLaiMs—No ESTOPPEL OF THE
OwNER OF Prior TuNNEL CLAIM.

Entries and patents of lode mining claims in proceedings to which
a claimant of a tunnel site, located across them prior to the entries, was
not, and was not required to be, a party will not estop him from estab-
lishing by the testimony of witnesses whe know, and by other customary
evidence, the fact that no discoveries of lodes or mines of mineral had
been made in the lode claims before the claim for the tunnel site was
located across them.

5. SAME—CRRTIFICATES OF LOCATION—EVIDENCE OF REcCITALS.

Certificates of location of mining claims are not conclusive evidence
of the facts which they recite against purties who claim the land they
describe adversely to their makers.

(Syllabus by the Court.)

In Error to the Circuit Court of the United States for the District
of Colorado.

The writ of error in this case challenges the trial of an issue Involving the
rights of the respective parties to the action to the possession of the space
within the bore of a tunnel where it passes through two lode mining
claims beneath the surface of the earth. Tte Creede & Cripple Creek Min-
ing & Milling Company was the plaintiff, and the Uinta Tunnel Mining &
Transportation Company was the defendant, in the action below, and they will
be so styled In this statement and in the opizion which follows. The plain-
tiff was the owner of two lode mining claims called the Ocean Wave and the
Little Mary, which were entered for patent on August 5, 1892, and were
patented on December 21, 1893. The plaintiff alleged in its complaint that
these claims were duly located and discovered on January 2, 1892, The
defendant wis the owner of a claim to a tunnel site which extended through
these lode claims beneath the surface of the earth, and which was located on
January 13, 1892. It also owned certain lode claims which had been located
on blind veins that had been discovered in the tunnel after the lode claims of
the plaintiff had been patented. The mining claims of the plaintiff were be-
tween the portal of the tunnel and the defendant’s lode claims, and the lat-
ter had driven its tunnel through the plaintifi’s claim, and was using it as a
way to bring to the surface of the earth the ore it was extracting from its
blind veins. The real issue was whether or not the defendant had the right
of way along the bore of its tunnel through the lode claims of the plaintiff,
and the determination of this issue depended upon the priority of their re-
spective clalms. The plaintiff asserted that its claims were discovered and
located on January 2, 1892. The defendant averred that its tunnel was located
on January 13, 1892, and that no discovery of mineral in rock in place was

1 5. See Mines and Minerals, vol. 34, Cent. Dig. § 50.
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made within the lode claims of the plaintiff until after its tunnel site was
located. These averments of the defendant were stricken from the answer,
and the evidence which it offered to sustain them was rejected. Exceptions
were taken to these rulings, and there was a verdict and judgment for the
plaintiff,

Gerald Hughes and Scott Ashton (Charles J. Hughes, Jr., on the
brief), for plaintiff in error.

H. H. Lee (C. S. Thomas, A. T. Gunnell, W. H. Bryant, T. M.
Patterson, E. F. Richardson, and H. N. Hawkins, on the brief), for
defendant in error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

SANBORN, Circuit Judge, after stating the case as above, deliv-
ered the opinion of the court. ‘

When the claim to a tunnel site has been located before the entry
of the conflicting lode mining claims which have subsequently passed
to patents, is the question whether discoveries of mineral in rock in
place were made within the lode claims before the location of the
claim to the tunnel site open to determination by means of evidence
or testimony dehors the patents? This is the principal question pre-
sented by this record. If the query were whether or not it is compe-
tent to show by proof outside the receiver’s receipts or the patents
that there had been no location of the patented claims or no discovery
of the lodes therein before they were entered for patent, there would
be no doubt that a negative answer must be returned to the question
for the reason that this is an issue between the parties to a proceeding
before the land department which that tribunal necessarily considers
and decides when it permits the entries of the lands, and its decisions
of questions within its jurisdiction are impervious to collateral attack.
King v. McAndrews, 111 Fed. 860, 863, 5o C. C. A. 29, 32. This
was the question which the supreme court answered in Calhoun Gold
Min. Co. v. Ajax Gold Min. Co., 182 U. S. 499, 502, 503, 5I0, 2I Sup.
Ct. 885, 45 L. Ed. 1200; and while, if the language of the opinion
in that case is carelessly read without knowledge of or reference to the
question actually before the court, it may seem to be broader, a care-
ful examination of the facts which the record there discloses demon-
strates the proposition that the decision went no further. In that
case the receiver’s receipts on the lode claims of the appellee had been
issued before the claim to the tunnel site was located. Page 502, 182
U. S, and page 887, 21 Sup. Ct., 45 L. Ed. 1200. In a proceeding
between the lode claimants and the United States the land department
had decided that mineral in place had been discovered within the claims
and had permitted their entry. Subsequent to this decision and to
these entries the owner of the claim to the tunnel site located it across
the lode claims, and upon the trial offered to prove that there had
been no discovery of mineral in place within those claims before they
were entered. The trial court rejected the offer. The supreme court
said: “The ruling was right. The patents were proof of the dis-
covery, and related back to the date of the locations of the claims.
The patents could not be collaterally attacked.” Thus, it may be
seen that the only proposition there decided was that one who had
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initiated no claim upon lands when they were entered by other claim-
ants could not subsequently collaterally attack the decision of the land
department that there had been a discovery of mineral in place upon
the claims at some time before they were entered.

Counsel for the plaintiff rely upon the decision and opinion in this
case, and insist that it fairly sustains the rulings of the court below.
But there are radical and controlling differences between the ques-
tion presented in that case and the issue of law before us in the case
in hand.

1. A judgment is binding upon the parties to the proceeding in
which it is rendered and upon their privies. The parties to the judg-
ments of the land department by which it allowed the entries of the
lode claims in the case of the gold mining company were the United
States and the owners of those claims. No other parties had or
claimed any interest in the land at the time those entries were made.
The judgments and the patents accordingly bound and estopped these
parties and their subsequent assignees. They estopped all parties
who initiated claims upon or interests in the lands under either of
the parties to the proceeding subsequent to the judgments of the land
department. The claimant of the tunnel site in that case initiated
its claim under the United States, one of the parties to that proceed-
ing, subsequent to the judgments. It was therefore a privy of the
United States, and was estopped by the judgments of the land depart-
ment from proving that no discoveries had been made upon the lode
claims before these judgments were rendered. This is not the case
in the action before us. The claim to the tunnel site was located on
January 13, 1892. The judgments of the land department allowing
the entries were rendered on August 5, 1892. At that time there
were three parties interested in the land,—the lode claimants, the
United States, and the claimant of the tunnel site. Two of these
parties, the lode claimants and the United States, were parties to the
proceedings, and were estopped by the judgments and the patents.
One of them was not a party to any of these proceedings, to the
judgments, or to the patents, and, upon familiar principles, was nei-
ther bound by them nor estopped by thera from presenting and prov-
ing according to the established rules of evidence in trials under the
common law the fact that no discoveries had been made on the lode
claims before the location of its tunnel site, the fact essential to the
validity of its claim upon and interest in the land.

Not only was the claimant of the tunne! site not a party to the pro-
ceedings in the land department which resulted in the entries and

" patents to the lode claims, but it was neither required to become such
a party nor to submit its claims and interests in the lands to the ad-
judication of that department at that time because its rights therein
were then too uncertain, contingent, and intangible for determina-
tion. When the applications for the patents of the lode claims were
filed, the blind veins which have induced the use of the tunnel through
the lands in controversy had not been discovered, the tunnel had not
been driven into the land, and it was impossible to know whether or
not the claimant of the tunnel site would ever acquire any right to
use this land for the purpose to which it is now devoted. The claim-
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ant of a tunnel. site is not required by sections 2325, 2326, Rev. St.
[U. S. Comp. St. 1901, pp. 1429, 1430], to file an adverse claim and
submit his rights in the lode claims it crosses to adjudication by the
land department upon the filing of applications for patents to those
claims when his rights are at that time uncertain, contingent, and in-
tangible. Enterprise Min. Co. v. Rico-Aspen Consol. Min. Co., 167
U. 5. 108, 112, 17 Sup. Ct. 762, 42 L. Ed. ¢6; Enterprise Min. Co.
v. Rico-Aspen Consol. Min. Co., 1 3 C. C. A. 390, 399, 400, 66 Fed.
200, 209, 2I10.

2. The issue whether the discoveries in the lode claims were made
before the location of the tunnel site in the Ajax Gold Min. Co.
Case was necessarily considered and adjudged by the land depart-
ment when it permitted the entries of the lode claims. The find-
ingthat such discoveries had been made before the date of the entries
was indispensable to the decision that the lode claimants were en-
titled to make the entries so that that finding must have been made
by the department. But the location of the tunnel site in that case was
subsequent to these entries. Hence the finding that the discoveries
were made before the entries was necessarily a finding that they were
made before the location of the tunnel site, and it was, as we have
seen, binding upon the claimant of the tunnel site, because it was
claiming a right initiated after this adjudication under a party to
the judgments. )

It is not so in the case before us. The question here is whether or
not discoveries were made in the lode claims prior to January 13,
1892, the date of the location of the claim to the tunnel site. ~The
determination of this question was neither indispensable nor material
to the adjudication made by the land department on August 5, 1892,
that the lode claimants were entitled to enter the land, and there is
nothing to show that this issue was ever considered or decided by
that department in reaching its conclusion. The only question rela-
tive to the discoveries that it was required to determine was whether
or not they had been made prior to August 5, 1892, when the entries
were permitted, and the decision of that question left entirely un-
touched the issue in this case whether they were made before or after
the location of the tunnel site on January 13, 1892.

3. When the entries were made in the Ajax Gold Min. Co.’s Case
no claim to a tunnel site had been located or staked upon or across
the lode claims and the entries of them, and the patents to them vested
the title in the claimants free from any right or claim to a tunnel site.
It is otherwise in the case at bar. The claim to the tunnel site was
located and staked ‘out across these lode claims before they were -
entered. Under the Revised Statutes and the law the entries and
patents of these claims vested the title to them subject to the rights
of the prior claimant of the tunnel site just as they vested it subject
to the right of an owner of an adjoining lode claim to follow on its
dip through a side line and through the patented territory of these
lode claimants any vein which has its apex in his claim. Enterprise
Min. Co. v. Rico-Aspen Consol. Min. Co., 13 C. C. A. 390, 400, 66
Fed. 200, 210; Mining Co. v. Campbell, 135 U. S. 286, 301, 10 Sup.
Ct. 765, 34 L. Ed. 155; Hall v. Mining Co., Morr. Min. R. (3d Ed.),
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p. 282; Branagan v. Dulaney, 8 Colo. 408, 412, 8 Pac. 669; Lee v.
Stahl, 9 Colo. 208, 210, 11 Pac. 77; Morgenson v. Milling Co., 11
Colo. 176, 179, 17 Pac. 513.

While, therefore, it is a flagrant attack upon a patent to attempt to
maintain a claim initiated subsequent to the entry on which it rests,
it is no such attack to assert the rights of the claimant of a tunnel site
located before the entry of the land against a patent of it to a lode
claimant, because under the statutes and the law such a patent always
issues subject to those rights.

Notwithstanding all these considerations counsel for the plaintiff
insist that the defendant is estopped from pleading and proving that
no discoveries of mineral in place were made in the lode claims be-
fore the location of the tunnel site on January 13, 1892, because cer-
tificates of location of the lode claims were filed on January 2, 1892,
which declare that such discoveries were xqade on that day, and it is
a well-settled principle that patents relate back to and take effect
upon the dates of the initiation of the rights on which they are
founded.

But the certificates of location are not conclusive proof of the facts
which they recite against those assertirg rights adverse to their
makers. They are competent evidence of the fact that they were
made and filed, and hence of an important link in the chain of the
plaintiff’s title. But when the existence of the facts which they recite
is challenged they are but the ex parte statements of interested par-
ties, and there is nothing in them or in their relation to the property
or the parties to bind those claiming the lands adversely to their
makers or to estop them from establishing the truth by the custom-
ary oral and written evidence. Nor is there anything in the doc-
trine of relation to work such an estoppel. Grant that the patents
relate back and take effect as of the date of the initiation of the lode
claims, yet since the patents are subject to the rights of the claim-
ant of the tunnel site when they are issted they are still subject to
those rights when they have related back to the inception of the
claims upon which they rest.

Moreover, the averment of the defendant is that no discoveries
were made in the lode claims until after the location of its claim to
the tunnel site. If this allegation is true, it may be doubted whether
the lode claims can be said to have been initiated before the claim
for the tunnel site was located. “No location of a mining claim
shall be made until the discovery of the vein or lode within the limits
of the claim located.” Rev. St. § 2320 [U. S. Comp. St. 1901, p.
1424]; Enterprise Min. Co. v. Rico-Aspen Consol. Min. Co., 167
U. S. 108, 112, 17 Sup. Ct. 762, 42 L. Ld. 6. It is true that sub-
sequent discoveries may validate earlier locations, and that the latter
may then inure to the benefit of the locators as against the United
States and all parties whose claims were initiated subsequent to the
discoveries. But they would inure to their benefit as of the dates
of the discoveries, and not as of the dates of the locations, and they
would neither destroy nor affect intervening rights. The marking
of boundaries and filing of location certificates may precede discovery
or discovery may precede them, but no location is valid until both
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are complete. The earlier act then inures to the benefit of the loca-
tor as of the date of the later, subject to all rights which have inter-
vened between them. Erwin v. Perego, 35 C. C. A. 482, 485, 93
Fed. 608, 611; Jupiter Min. Co. v. Bodie Consol. Min. Co., 11 Fed.
666, 676, 7 Sawy. 96; 4 Morr. Min. R. 411, 423; North Noonday
Min, Co. v. Orient Min. Co., 1 Fed. 522, 531, 6 Sawy. 299; Zollars
v. Evans, 5 Fed. 172, 175, 2 McCrary, 39; Strepy v. Stark (Colo.)
5 Pac. 111, 114; Thompson v. Spray, 72 Cal. 528,533, 14 Pac. 182}
Erbardt v. Boaro, 113 U. S. 527, 536, 5 Sup. Ct. 563, 28 L. Ed. 1116.
There was therefore no valid location of the lode claims until the dis-
coveries within them were made, and it is held by the circuit court
of appeals of the Ninth circuit in Last Chance Mining Co. v. Tyler
Min. Co., 61 Fed. 557, 565, 9 C. C. A. 613, 621, that a patent for a
mining claim only relates back to the time when a valid location was
first made. If this is a correct view of the law, the patents in this
case could not relate back to a time anterior to the dates of the dis-
coveries, and if those were subsequent to the location of the tunnel
site they could not affect defendant’s rights.

If litigation for the possession of the property in controversy in
this action had arisen between the lode claimants and the claimant of
the tunnel site at a time prior to the entries of the lode claims, the
question whether or not discoveries of mineral in place had been
made in the lode claims before the location of the tunnel site would
have been decisive of the issue, and the testimony of witnesses who
knew the facts and other evidence competent in the customary trials
of such issues at law would have been admissible to determine the
question. What is there in the entries and the patents to deprive the
defendant of its right to try this issue now upon like evidence? Its

claim to this land had attached before those entries were made. It °

was not a party to the proceedings in the land department which re-
sulted in the adjudication that the lode claimants were entitled to enter
it. It was not required to file an adverse claim and to submit its
rights to the adjudication of that department when the applications
for the patents were made. The adjudication of the land depart-
ment which permitted the entries was res inter alios acta and inei-
fectual to estop the defendant. The department was not required to
determine and it did not decide the question here at issue, and under
the statutes and the decisions of the federal courts the entries and the
patents were made subject to the rights of the claimant of the tunnel
site. which had attached before the land department permitted the
entries. Our answer to the question which this case presents is that
when the claim to a tunnel site has been located before the entry of
conflicting lode claims, which have subsequently passed to patents, the
question whether discoveries of mineral in place were made in the
lode claims before or after the location of the claim to the tunnel
site was perfected is open to determination by means of the testi-
mony of witnesses and other competent evidence dehors the patents
in any litigation between the parties involving their conflicting claims.
Last Chance Min. Co. v. Tyler Min. Co., 61 Fed. 557, 565, 567, 9
C. C. A. 613, 621-623; Champion Min. Co. v. Consolidated Wyom-
ing Gold Min. Co., 75 Cal. 78, 16 Pac. 513; Iron Silver Min. Co.
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v. Campbell, 135 U. S. 286, 10 Sup. Ct. 765, 34 L. Ed. 155; Davis’
Adm’r v. Weibbold, 139 U. S. 507, 11 Sup. Ct. 628, 35 L. Ed. 233.

The averments that no discoveries of mineral in place within the
lode claims had been made before the locetion of the claim to the
tunnel site should not have been stricken from the answer of the de-
fendant and its evidence to sustain them should have been received.
The question which has been considered is. decisive of the issue wheth-
er or not the judgment below should be affirmed, and, as the other
questions presented by the assignment of errors may not arise again,
they will not now be considered.

The judgment below must be reversed, and the case remanded to
thc(ei court below, with directions to grant a new trial; and it is so
ordered.

MASSETH v. LARKIN et al
(Clrcuft Court of Appeals, Third Circuit. December 2, 1902.)

No. 17.
1. PATENTS—INFRINGEMENT.

The fact that the device of a patent was the first to accomplish a cer-
tain result does not render another an infringement merely because it
accomplishes the same result, but it must do so by substantially the
same or similar means.

9. SaME—DERP-WELL PACKERS.
The Masseth patent, No. 489,166, for a packer for deep wells, claims
1 and 2, construed, and keld not infringed.

Appeal from the Circuit Court of the United States for the West-
ern District of Pennsylvania.
For opinion below, see 111 Fed. 409.

C. P. Byrnes, for appellant.
James 1. Kay and George H. Christy, for appellees.

Before ACHESON, Circuit Judge, and BRADFORD, District
Judge.

ACHESON, Circuit Judge. - This was a suit brought by Benjamin
Masseth, the grantee of letters patent No. 439,166, dated October
28, 18go, for an improvement in packers for deep wells, against Wil-
liam H. Larkin and John Feigel, for alleged infringement of the pat-
ent.

The purpose of a well packer is to seal the annular space between
the wall of the well and the casing. The improvement of the patent in
suit related to what were known in the art as “wall-packers” (that is,
packers supported at intermediate points between the top and bot-
tom of the well), and to the class of such packers known as “pressure-
packers,” in which the expansion of the packing material is effected
by the down pressure of the casing. We extract from the specifica--
tion the following description of the device of the patent, and its mode
of operation: The packer consists of an expansible packing-sleeve
of rubber, which fits around the casing, and is interposed between a
coupling sleeve, 4, and a tubular section, 5, which latter fits telescopic-
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ally around the casing, and is loosely set thereon, so as to be capable
of longitudinal movement when unrestrained. This tubular section,
5, is made externally conical or wedge-shaped. A collar or band, 6,
encircles the casing below the section, 5, and is provided with upwardly
projecting arms, 7, having fixed thereto leaf-springs, 8, which are
bowed so that their middle portions shall be adapted to bear frictionally
against the sides of the hole, so that they may be moved either up or
down in the hole without biting positively thereon. Section, 5, is pro-
vided with longitudinal recesses or grooves, 9, into which the ends
of the arms, 7, are adapted to fit; the ends of these recesses, by en-
gagement with the ends of the arms, 7, limiting the upward motion
of the latter. When the casing is lowered into the hole the above-
mentioned parts are attached to the lower end of the casing, the
arms, 7, fitting in the grooves, g, with the, ends of the arms in engage-
ment with the ends of the grooves, so as to lock the arms and to pre-
vent them from rising on the conical section, 5. When it is desired
to expand the packer, the casing is lifted somewhat, and the friction
of the springs, 8, against the sides of the hole, causes the casing to
rise within the collar, 6, and the ends of the arms, 7, to draw out from
the grooves. The operator then turns the casing so as to bring the
ends of the arms, 7, opposite the ungrooved portions of the section,
5, and the casing is allowed to descend in the well. The friction of the
springs, 8, against the sides of the hole, upholds the arms, 7, and per-
mits the casing to slip down within the arms, which rise over the
conical portion of section, 5. The wedge action of the latter upon the
arms spreads them, and causes them to bind in the hole, until finally
their pressure against the sides of the hole becomes sufficiently strong
to uphold the weight of the casing. Then the superimposed casing,
acting upon the top of the rubber packing-tube, compresses the rubber
longitudinally, and bulges it out against the side of the hole. The .
casing may be unpacked and moved in the well either up or down, and
packed in another position. This is done by raising the casing suf-
ficiently to relieve pressure on the packing-tube, when it will resume its
normal cylindrical form, and by drawing up the casing still further,
SO as to remove the arms, 7, from the conical section, 5. Then by
turning the casing the grooves, 9, will be brought into alignment with
the upper ends of the arms, 7, and upon lowering the casing the arms
will enter the grooves, and again become locked therein.

The claims of the patent alleged to be infringed by the defendants
are the first and second, which are as follows:

“(1) In deep-well packers, the combination, with the pipes or casing and
an expansible packer, of arms adapted to engage with the sides of the hole,
and to hold the casing to afford resistance to the packer, and a lock for hold-
Ing said arms, said lock being adapted to be disengaged by turning the casing,
substantially as and for the purposes described.

“(2) In deep-well packers, the combination, with the pipes or casing and
an expansible packer, of arms adapted to engage with the sides of the hole,
and to hold the casing to afford resistance to the packer, a cone or wedge
for expanding the arms, and a stop by which the arms are restrained from
motion on the casing, and adapted to be freed from connection with the arms

by turning the casing to permit the wedge to be moved within said arms to
expand them, substantially as and for the purposes described.”
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The defendants’ device is a wall-packer of the “pressure-packer”
class. The characteristic parts of all such packers are a tubular sec-
tion having on its surface a cone, a ring carrying slips or wedges
adapted to ride on the cone and to be forced outwardly, an expansible
rubber sleeve, and a telescopic section for expanding it. These parts
were old in the art before the invention of the patent in suit. ‘The de-
fendants employ a ring carrying wedging-arms, which ring encircles
the casing and freely moves up and down thereon. This ring nor-
mally rests on a sleeve which encircles the casing, but the ring is in
no wise secured to the sleeve. The defendants’ wedging-arms do
not make contact with the sides of the well at any time while the packer
is being lowered or shifted, but keep close to the casing. The sleeve
has a left-hand female thread formed on its inner face, which engages
with a male thread on the casing. This sleeve carries bowed strips
of metal, having lugs adapted to engage with the walls of the well to
hold the sleeve stationary as against rotary movement. The packing
is accomplished thus: The operator, by turning the casing, pushes
the sleeve upward, and thus forces the wedges at the upper ends of the
arms up between the cone and the wall sufficiently to resist the weight
of the casing.

The case turns upon the question of infringement. Now, upon the
proofs and under the authorities, it can confidently be affirmed that,
while Masseth’s described improvement was meritorious and patent-
able, the invention was not a primary one. The patentee was not a
pioneer here. The art was old when this improvement was conceived.
Two classes of wall-packers had been in common use,—screw-packers
and pressure-packers. The screw-packer, indeed, may not have been
a perfect device, and its use may have been comparatively limited.
Nevertheless it was a practicable instrumentality, whereby the expan-
sion of the rubber packing was effected by means of screw-threaded
sections at the lower end of the well tubing, operated from the top
of the well by turning the tubing; and this packer, after being once
set, could be moved either up or down the well, and reset. Again, the
Gordon pressure-packer, after being set in the well, could be moved
down and reset; and the Palm pressure-packer, after being set in the
well, could be moved up and reset. All these packers preceded the
invention of the patent in suit. Under the evidence it seems that -
Masseth was the first to devise a pressure-packer which, after being set
in the well, could be released and moved either up or down, and re-
packed at any desired point. To accomplish this, he combined with
old parts a lock—described in the specification—for locking and un-
locking the upholding wedge-ended arms. What Masseth aimed at
and achieved was to prevent the wedges at the ends of the arms from
jamming between the cone and the wall of the well when such action
is not desired; that is to say, during the lowering of the apparatus,
or while it is being shifted up or down. To this end he provided re-
straining means to prevent the wedge-ended arms from acting when
their action is not needed. He locked the arms out of action. The
novelty of his apparatus is, “lock for holding said arms,” as specified
in his first claim, or “a stop by which the arms are restrained from mo-
tion on the casing,” as specified in his second claim. The office of
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Masseth’s lock is aptly stated by Mr. Boyce, the plaintiff’s expert,
when he says:

“The function of a lock, as the word is intended in the Masseth packer, Is
to keep the wings [slips] from being engaged with and wedging the cone
until such time as it is desired to have them engaged with the cone, and to
unfasten them when it is desired to unfasten them.” )

Do the defendants use the Masseth lock, or the substantial equiva-
lent thereof? That their apparatus has the capacity of readjusting the
position of the packer in the well, and resetting it above or below its
original position, is not decisive of the question of infringement.
O’Reilly v. Morse, 15 How. 62, 119, 14 L. Ed. 601; Westinghouse v.
Brake Co., 170 U. S. 537, 569, 18 Sup. Ct. 707, 42 L. Ed. 1136. The
court in the former case said:

“And any one may lawfully accomplish the same end without infringing
the patent if he uses means substantially different from those described.”

And in the latter case the court said:

“But after all, even if the patent for a machine be a pioneer, the alleged
infringer must have done something more than reach the same result. He
must have reached it by substantially the same or similar means, or the rule
that the function of a machine cannot be patented is of no practical value.”

Now, the defendants’ ring which carries the slips or wedging-arms
is normally detached and loose. The wedging-arms while out of
action are free from restraint of any kind. No lock or stop is
necessary to restrain the defendants’ wedges or keep them out of
action. The principle of the defendants’ apparatus is such that
normally the wedging-arms stay out of action. They are brought
into action—forced up into engagement with the cone and wall of the:
well—by pressure exerted from below. Mr. Boyce, the plaintiff’s ex-
pert, states:

“The defendants’ slips are prevented from engaging with the cone in two
ways: First, by their own gravity; and, second, because they have an in-
ward spring which keeps them close to the main tube of the packer, so that

they will not ride upon the cone, but must be forced up by action of the
screw.” .

It is our judgment that neither in form nor in substance do the de-’
fendants employ the lock or stop of the patent in suit.

The argument based on the assumption that, in separating the ring
which carries the slips or wedging-arms from the threaded sleeve, the
defendants merely cut into two parts that which Masseth’s patent
shows is properly one single piece, fails, under the proofs. It plainly
appears that, if the wedging-arms were attached to or connected with
the threaded sleeve, the result would be an inoperative, or at least an
impractical, device. The separation is not arbitrary, or even a matter
of mere choice, but is absolutely necessary to the successful working
of the defendants’ packer. The principle of their packer requires
the employment of free and independent slips or wedging-arms,

Both Masseth and the defendants have borrowed freely from the
prior art, but we do not see that the defendants have borrowed any-
thing from Masseth. The defendants’ threaded sleeve, with its out-
wardly bowed retainers to prevent rotary movement, substantially
agrees in structure and function with what we find in the Brooder
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scérs%w-packer, constructed in accordance with the Brooder patent of
1886.

Our study of this case has brought us to the conclusion that the
structural differences between the packer described in the Masseth
patent, and covered by the first and second claims, and the packer of
the defendants, are substantial differences, and, furthermore, that in
mode of operation the two packers are essentially unlike. We are of
opinion that the circuit court was right in holding that there was no in-
fringement by the defendants, and in dismissing the bill of complaint.

Accordingly the decree is affirmed.

WITHERSPOON v. OLCOTT et al.
(Circuit Court of Appeals, Fifth Circuit. December 16, 1902.)
No. 1,152,

1. Pusric LANDS—PATENTS—IRREGULAR SURVEY.
A patent regularly issued to state lands in Texas is pot void, though
the survey on which it Is based was made by a surveyor working outside
his regular district.

2. SaMeg—TrEsPAass To Try TITLE.
A title based on a patent issued on a survey of state lands made by
a surveyor outside of his distriet will prevail in an action of trespass
to try title against a defendant claiming under an alleged prior con-
flicting patent, the description in which does not identify the same with
the land in controversy.

In Error to the Circuit Court of the United States for the Northern
District of Texas.

W. O. Davis, for plaintiff in error.
A. M. Carter and T. D. Cobbs, for defendants in error.

Before PARDEE and SHELBY, Circuit Judges, and BOARMAN,
District Judge.

PARDEE, Circuit Judge. This is an ordinary action of trespass
to try title, resulting in a judgment in favor of Frederick P. Olcott,
defendant in error, for five sections of land in block A of formerly
Hardeman, now Foard, county, patented to the Houston & Texas
Central Railway Company in November, 1881, and four sections in
block 44 of said county, patented to said railway company in Septem-
ber and October, 1877. Olcott claimed under a quitclaim deed from
the receiver of said railway company,—sufficient, however, to vest in
him whatever right the railway company had to said lands. The pat-
ents to the railway company were predicated upon certificates issued
to said railway company on the 1st day of July, 1872, and upon sur-
veys made by the surveyor for the Jack land district on the 25th day
of September, 1872, and on the 18th day of December, 1873, which
surveys were claimed to be void because Hardeman county was not
in his district nor under his jurisdiction, as decided by the supreme
court in Cox v. Railway Co., 68 Tex. 226, 4 S. W. 455, and in other
subsequent decisions. Afterwards, in November, 1874, while Harde-
man county was in fact in his district and under his jurisdiction, the
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surveyor for the Jack'land district made surveys for other persons,
more or less conflicting with the nine surveys previously made for the
said railway company. While these surveys may be valid and su-
perior to the surveys made for the said railway company, all of them
are unpatented, except the B. H. Epperson survey, patented on the 8th
day of May, 1876, the McGuire Chessau survey, patented on the 22d
day of October, 1875, the Houston Tap & Brazoria Railway Company
survey, patented on December 4, 1875, the Memphis, El Paso &
Pacific Railway Company survey, patented on December 20, 18735, and
the Wm. T. Dillingham survey, patented on March 16, 1876, which
patents are older than the patents to the Houston & Texas Central
Railway Company. The plaintiff in error introduced certified copies
or sketches from the maps of Foard county in use in the land office,
tending to show in some degree the nature and extent of the conflict
between these surveys and the previous surveys made for the Houston
& Texas Central Railway Company, but the conflict was not suffi-
ciently shown for either court or jury to act upon same.

The court instructed a verdict for Olcott upon the theory that the
patents to the railway company were not void, but certainly vested in
the company the legal title to the land, as against outstanding equities
in the hands of strangers, and against even superior outstanding legal
title not clearly shown to conflict. The correctness of the court’s in-
struction to find a verdict for the plaintiff below has been brought here
for review, and, after full consideration, we are of opinion that there
was no error in the instruction given,

Without undertaking to decide upon the much-argued question as to
whether in 1872 E. Boon, a surveyor of Jack county, and of the Jack
county land district, and. perhaps claiming to be de facto surveyor of
Hardeman county, had a right to make the surveys in Hardeman
county (now Foard county) upon which the patents to the Houston
& Texas Central Railway Company were based, we think it clear that
the patents issued upon such surveys were not void. There is no ques-
tion that the surveys were made, that thev were filed in the general
land office in accordance with the law, and that upon them the patents
were apparently regularly issued. It seems to be well settled in Tex-
as that patents issued under such circumstances cannot be treated as
void. See Styles v. Gray, 10 Tex. 503, 508; Deen v. Wills, 21 Tex.
642; Todd v. Fisher, 26 Tex. 239; O’Neal v. Manning, 48 Tex. 403;
Johnson v. Eldridge, 49 Tex. 507; Gullett v. O’Connor, 54 Tex. 408;
Gambrell v. Steele, 55 Tex. 582; League v. Rogan, 59 Tex. 430;
Miller v. Moss, 65 Tex. 182; Decourt v. Sproul, 66 Tex. 371, 1 S. W.
337:

The opinion of Judge Moore in Todd v. Fisher, supra, is so directly
applicable to the facts in the present case that we quote the same as
conclusive, as follows:

“This sult was brought by the appellees for the recovery of six hundred
and forty acres of land, for which a patent was issued to them by virtue
of an act of the legislature passed February 1, 1854, to enable them to perfect
titles to the lands for which certificates had been issued to them under the
act of January 21, 1830. The appellant insists that both these laws are un-

constitutional, because, as he insists, they are in conflict with the provisions
of the ordinance attached to the constitution, and that the patent was conse-
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quently issued without legal authority, and is therefore absolutely null and
void. It cannot be questioned that when it appears from an inspection of
the patent, or the statute under which it issued, that it was unauthorized by
law, or that the officer from whom it emanated did not have authority to
grant it, it cannot be regarded in any case as any evidence of title. Pollard’s
Heirs v. Files, 3 Ala. 47; Polk v. Wendal, 9 Cranch, 87, 3 L. Ed. 665; Pat-
terson v. Winn, 11 Wheat. 880, 6 L. Ed. 500. But if it emanated from com-
petent authority, although in the preliminary proceeding upon which it is-
based—such, for instance, as the issuing of the certificate or making the
survey—an illegality should intervene which eventuates In the grant of a
patent to a party who otherwise would not have been entitled to receive
it, yet as it is made by an officer authorized to make the grant, and whose
duty it is to pass upon the sufficiency of the evidence on which it is issued,
it appears to be held, by the great weight of authority, that the state, or
some one having a color of title or equitable interest in the land, can alone
attack the patent for such illegality. Crommelin v. Minter, 9 Ala. 594; Hoof-
nagle v. Anderson, 7 Wheat. 212, 5 L. Ed. 437; Brush v. Ware, 15 Pet. 93,
10 L. Ed. 672; Jennings v. Whitaker, 4 T. B. Mon. 50; Hunter v. Hemphill,
¢ Mo. 119; Sarpy v. Papin, 7 Mo. {03; Winter v. Jones, 10 Ga. 2006, 54 Am.
Dec. 379; Taylor v. Dougherty, 1 Watts & 8. 326; Steiner v. Coxe, 4 Barr,
13. If this Is not so, all distinction between acts void and voidable is de-
stroyed. But perhaps it may be said that the commissioner of the general
land office has no authority to issue a patent unless the preliminary requisi--
tions of the law have Deen complied with; and, if he were to do so, it con-
sequently should be held, when this is shown, not to pass the title. Such
a conclusion would subvert in a great degree the efficacy of the patent, and
would leave the party in a worse condition than while his proceeding was in
limine; for then, if it were held erroneous, he might correct or amend it.
The question suggested, however, does not present the correct view of the
matter. The commissioner has the authority or power, as the granting officer,
but should not issue the patent unless the party is shown to be entitled to
it. Neither should a court give an erroneous judgment. But could the com-
missioner, it may be asked, issue a patent to any one whom he might fancy.
without a certificate or survey? Perhaps not. He probably would have no
more authority to issue a patent without a certificate and survey, of apparent
validity upon inspection, than a court has to render a judgment without a
petition. But if a certificate and survey are presented to him, and he has
acted upon them, it would seem that his decision, though erroneous, should
be conclusive upon all parties, except the state, or those who have some coloyv
of title to or interest in the land.”

There does not seem to be any dispute that an outstanding equity
will not avail a stranger in defense against the legal title. See Shields
v. Hunt, 45 Tex. 435, and Gullett v. O’Connor, supra.

The two certified land-office sketch maps introduced in evidence by
the defendant in the court below may show to the initiated a conflict,
and the extent thereof, between the patents issued to the Houston &
Texas Central Railway Company and the prior patents to Dillingham,
Epperson, McGuire, Chessau, and others; but, from our examination,
no court or jury could tell therefrom the extent of any such conflict.

No doubt, the defendant in an action of trespass to try title may
show an outstanding legal title in another; but, to be available, he
must identify the same with the lands in controversy.

As the instruction to find a verdict for the plaintiff in the court below
is found to be correct, none of the other questions involved in the
case need consideration.

The judgment of the circuit court is affirmed.

119 F.—12
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THOMSON-HOUSTON ELECTRIC CO. v. WAGNER ELECTRIC MFG.
CO. et al.

(Circuit Court, S. D. New York. October 9, 1902.)

1. PATENTS—INFRINGEMENT—ELECTRIC MOTORS.

The Thomson patent, No. 430,328, for an alternating current motor,
in view of the fact that the broad claims of the original application
were rejected by the patent office and erased, and that no machine was
ever built thereunder, is entitled to only a narrow construction as
against an alleged infringer. Claims 1 and 2, as so construed, held not
infringed.

In Equity. Suit for infringement of letters patent No. 430,328,
for an electric motor, granted to Elihu Thomson June 17, 18go. On
final hearing.

J. Edgar Bull and Charles Neave, for complainant.
A. C. Fowler, for defendants.

TOWNSEND, Circuit Judge. Final hearing on bill and answer,
raising questions of infringement of the first and second claims of
complainant’s patent, No. 430,328, granted June 17, 18go, to Elihu
Thomson for an alternating current motor. In considering this case
the following facts are important: (1) The defendants, by a consent
decree in a former suit, had admitted the validity of the patent. (2)
This consent decree was signed under the claim that the testimony
in the former suit showed that the modified method which defend-
ants purposed to practice would not infringe plaintiff’s construction
of said patent. (3) All the original claims were rejected on refer-
ences by the patent office, and were canceled, and the original specific-
ation was radically modified. (4) It does not appear that any motor
was ever made under the patent in suit. The complainant does not
manufacture single-phase motors, except for small fans, and these
are not made under the Thomson patent.

The defendants are extensively engaged in the manufacture of
single-phase motors. The practical development of such motors
was attended with serious difficulties. Certain patents under which
defendants manufacture their motors have materially contributed to
the success of this type of motors. The single question of infringe-
ment depends upon whether the narrow construction contended for
by defendants, in view of the history of the apphcatlon in the patent
office and of the prior art, should be adopted.

The patentee says:

“My present Invention relates to a method of operating alternating current
electric motors in which the rotation is due to the reaction between an alter-
nating current field and an armature, in which currents induced by said
field flow in a circuit locally closed on itself.”

That is, the patent relates to induction motors, as distinguished
from motors in which the current is conveyed to the field and arma-
ture by conducting wires.

The patentee then says:

“This class of motors, when running at normal speed, are capable of sus-
taining their speed of running in synchronism, or nearly synchronism, with
the alternations of the feeding wire, but are incapable of starting themselves.”
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Defendants contend that this statement is incorrect; that some in-
duction motors are capable of self-starting.

The patentee further says:

“My invention consists, broadly, in arranging the motor so that, as a struc-
ture, its armature will have different circuit arrangements at the start from
those which will exist when it is up to speed or well started in rotation. To
accomplish this the motor is started with the armature circuits commuted
or changed, so that the armature will receive an initial impulse or impulse
of rotation, after which, when the desired speed has been obtained, the con-
nections are so modified, either automatically or at the will of the operator,
that the circuit of the motor armature will be locally closed on itself and
uncommuted. Briefly, the invention consists in commencing to run the mo-
tor with a different circuit arrangement for its armature from that which
it will have under its condition of steady normal working or running, such
primary condition being one adapted to give a torque, that, being continued
for a sufficient time, will bring the motor up to the speed- where it may be
run with the armature on continually closed circuit.”

Defendants claim that the clause, “will receive an initial impulse,”
taken in connection with the reference to the locally closed circuit
after the desired speed is obtained, shows that the initial impulse is to
be received by conduction.

The claims in suit are the following:

“(l) The herein-described method of operating an alternating current mo-
tor, in which the rotation is produced by the reaction between the field and
a locally closed armature circuit carrying currents induced from the field,
consisting in organizing or connecting the motor armature circuit so that
it may receive an initial impulse of rotation, and, upon the attainment of a
predetermined speed, changing or modifying such connections, so as to put
the armature coils on locally closed circuit.

“(2) The herein-described method of operating alternating current motors
incapable of self-starting, consisting in connecting the armature circuits in
a manner different from that which they have during normal work, and in
proper way to give the initial torque, and then automatically reorganizing .
the connections of such armature, so as to put the same on locally closed
clrcuit on the attainment of a predetermined speed.”

The respective contentions of the parties are primarily directed
to the interpretation of the term “locally closed circuit,” as used in
the patent. The determination of this question appears to be de-
cisive of the issues involved. The Thomson patent relates to an
alternating current inductive motor of the single-phase type; that is,
one adapted to receive a single alternating current in a single cir-
cuit, and which is incapable of self-starting. Thomson originally
purposed to patent broadly any method of starting such motors “un-
der a different set of conditions, or with a different structure, or with
a different circuit arrangement from that which it will have under
its conditions of steady normal working or running,” or by providing
commutators only “in carrying out my method at starting.” But,
upon citation of references, these statements of invention were erased,
and the invention claimed was limited to one where, after the initial
impulse is received and on the attainment of a predetermined speed,
the circuit of the motor armature will be locally closed on itself and
uncommuted, or will be put on a “locally closed circuit.”

The defendants contend, and have satisfactorily proved, that the
term “locally closed circuit,” as used by this patentee in prior patents
and generally, means a circuit disconnected from the main line. It
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refers to a circuit which does not extend from the source of energy,
but pertains to the local place, and no other. And defendants claim
that the patent in suit is limited to a motor having its coils on a
locally closed circuit, after, but not before, the initial impulse of ro-
tation is received. The complainant contends that the term is a rela-
tive one, and that when Thomson says in his specification that his
invention relates to a method of operating such motors in which
currents flow in a circuit locally closed, and says, “This class of mo-
tors * * * are incapable of self-starting,” he (Thomson) “is re-
ferring to a locally closed circuit of such a character that it is not
suitable for or capable of causing the motor to start”; that is, one
“without the brushes and commutators for exercising directive control
over the currents,” Complainant further says:

“The defendants use the Thomson locally closed circuited condition when
their motor is running. The motor would not start if its circuits were in
that condition when the armature was at rest. The defendants, for starting
purposes only, use anodther condition of circuits,—not the Thomson locally
closed circult condition; for, it it were that condition, the motor would not
start. The defendants, only after their motor has run up to speed, change
thelr circuit connections and put their circuits in that condition which Thom-

son meant to define, and in view of his specification did define, as the locally
closed circuit condition.”

Herein, then, lies the difference between the two devices. In order
to start the Thomson motor, you open a switch and the current will
be conducted into the armature. If you close that switch, the cur-
rent stops. Defendants’ motor starts by induction, and the motor
coils are on locally closed circuits at starting, in the sense that the
circuit pertains to the armature only. The term “locally closed cir-
cuit,” used in the patent in suit, interpreted by its use in two former
patents to Thomson, and considered in the light of the file wrapper
and contents, must be understood in its general and ordinary sense,
as contended by defendants. In this sense defendants’ coils are lo-
cally closed circuits at starting; complainant’s, not until after the run-
ning condition is reached.

On the former trial complainant’s experts admitted that in the
Thomson patent the coils were not on a locally closed circuit at start-
ing, but only on the attainment of the required speed. Thereupon
defendants purchased the Anthony, Jackson & Ryan patent, No. 389,-
352, one of the patents under which the alleged infringing device is
manufactured, and in which the armature coils are at starting and
always on locally closed circuits. They have developed this class
of motors, as already stated, and are now met by the contention that
this patent in suit, a mere paper patent, by a broad interpretation
of its terms, may be so extended as to embrace the defendants’ con-
struction. The effect of this interpretation would be to give to com-
plainant the benefit of the broad claims, rejected by the patent office,
for which the present claims were substituted. Whether such a con-
fessedly simple step as that taken by Thomson involved invention,
or whether its confessed impracticability deprives it of all claim to
utility, it is not necessary to determine. The defendants are entitled
to the benefit of the rule requiring a narrow construction of such a
patent. Upon said construction there is no infringement, and the bill
may be dismissed.
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WESTON ELECTRICAL INSTRUMENT CO. v. STEVENS et al.
(Circuit Court, 8. D. New York. December 8, 1902.)

1, PATENTS—ANTICIPATION.
If the structures described in prior patents do not themselves an-
ticipate that of a later patent, the descriptions of them in the specifica-
tions cannot be held to anticipate.

2., BAME—VOLTMETER.

The Weston reissue patent, No. 11,250 (original No. 433,637), for an elec-
trical measuring instrument, is valid as a reissue, and containg a sufficient
description to enable a skilled electrician to construct the instrument.
The device was not antlcipated by anything in the prior art, but was
the first practicable and commercially successful instrument for measur-
ing electrical currents, and especially alternating currents, and is an in-
vention of great merit and usefulness in the art; also held infringed.

8. SaME.
The Weston patent, No. 470,340, for an iinproved movable coil conductor
for use in the electrical measuring instrument, described in the patentee’s
reissue No. 11,250, discloses patentable invention and is valid.

In Equity. Suit for infringement of reissued patent No. 11,250
(original No. 433,637), for an electrical measuring instrument, grant-
ed to Edward Weston, June 28, 1892, and of letters patent No. 470,-
340, granted to the same inventor, March 8, 1892, for an improved
coil for such instrument. On final hearing.

William Houston Kenyon and Kenyon & Kenyon, for complainant.
John P. Croasdale and Joseph C. Fraley, for defendants.

COXE, Circuit Judge. This is an equity action for infringement
founded upon two letters patent, granted to Edward Weston. The
first of these, reissue No. 11,250, is for an electrical measuring in-
strument. It is dated June 28, 1892, the original being dated August
5, 18go. The application for the original was filed January 18, 18go0.
The application for the reissue was filed February 5, 1892.

In the specification the inventor says:

“My invention relates to an electrical measuring instrument intended
chiefly for use as an electro-dynamometer for the measurement of alternating
currents of electricity.

“My invention consists, broadly, in a fixed or stationary coil and a coil oscil-
lating or vibrating on inclosed pivots in the field of force of said stationary
coll, said colls being electrically connected. The vibrating coil on the passage
of the current through the circuit, including both coils, assumes an angular
position, depending upon the difference of potential between the terminals
of the circuit. The reversals of the current in both coils occur simultaneously,
and hence an index or pointer connected to the movable coil is always de-
flected in the same direction, thus indicating the extent of said angular move-
ment upon a suitable seale.

“My invention further consists in the construction and arrangement of the
{nstrument, as hereinafter more particularly pointed out.”

Again he says:

“In my present device, and so far as I know for the first time In the art, I
cause the Index of the instrument to move directly to the scale-mark, which is
to be read as the indication and there, remain, no bringing back to a zero

reading being necessary; and also, as I believe for the first time in the art,
I have accomplished this in an instrument where the moving body is, as and
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for the reasons already pointed out, controlled by two reacting variable fields—
namely, the varying fleld about the moving coil reacting upon the varying
fleld about the fixed coil. I have discovered that I can balance a coil of fine
wire thus actuated against an exceedingly delicate coiled spring or springs, so
that the sald springs will permit the coil, and hence the index moved by said
coil, to move at once to a new position dependent upon the difference in
potential between the instrument terminals, and the said springs may be con-
structed as to strength and elasticity and regulated by the means herein de-
scribed, so that the indications of the instrument on direct reading will be
accurate for all positions of the sald movable coil.

“The advantage of the use of two coiled springs, from what has been said,
will be apparent. They act as conductors for the current into and out of the
coil, obviating the necessity of mercury cups or other form of joint which
might offer resistance to the current and introduce friction, hence become oxi-
dized or worn, and hence become a source of error in the instrument. So, also,
the instrument having two springs takes the best portable form, and may be
used in any position, which obviously could not be done if mercury cups were
employed.”

The patent has 15 claims, all but the last two being involved. The
claims contain the usual tautology and it is unnecessary to examine
them all. Claims 4, 6 and 10 are selected as embodying all the essen-
tial features of the invention and as representative of all the rest.
They are as follows:

“(4) In an electrical measuring instrument, a fixed coil, a movable coil in
the field of said fixed coil, an index showing the extent of movement of said
movable coil, and a spring opposing and counterbalancing the movement of
said movable coil and in circuit therewith, the said elements being constructed
and arranged so that said index will be moved directly to show the extent of
motion of said movable coil and by the counterbalancing effect of said spring
be maintained in such position.”

“6) In an electrical measuring instrument, the combination of a movable
conductor actuated by the current to be measured in a field of force main-
tained by the said current, and a means of indicating the extent of move-
ment of said conductor, the sald conductor being constructed to offer such
electrical resistance and of such light weight and so freely movable as
that the error due to the disturbing effect of self-induction of the actuating
current in said conductor shall bear an infinitesimal ratio to the actual indica-
tion and be practically nil.” .

“(10) In an electrical measuring instrument, a stationary coil, a coil
vibrating or oscillating in the fleld of force of said stationary coil, and a
gpring of conducting material opposing the movement of said vibrating coil,
the said coils and spring being electrically connected.”

The defenses are lack of patentability, noninfringement and invalid-
ity of the reissue, as such, if construed as the defendants insist it
should be. ’

After the informal but instructive interchange of views between
counsel and court at the argument, a discussion at all coextensive
with briefs is rendered unnecessary.

Many of the perplexities which usually beset patent causes are en-
tirely absent here. We are enabled to start with several fundamental
propositions which, if not admitted, cannot be successfully disputed.

First: Mr. Weston was the first to make a successful commercial
voltmeter for measuring alternating currents. His voltmeter soon
after coming on the market superseded all others and is to-day rec-
ognized as the standard instrument for measuring differences of po-
tential in alternating current circuits.
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Second: The device of the patent is small, simple, compact, easily
operated and requires no preliminary ad’ustment. It can be oper-
ated at any angle by an unskilled workman and will measure direct
as well as alternating currents.

Third: Strictly speaking there is no prior art. If the invention be
confined to alternating current devices it can be said with confidence
that there were no practical commercial instruments prior to Wes-
ton’s. There were no instruments entitled to be considered as an-
ticipations. There were two or three instruments, which, as scien-
tific possibilities, could, it is true, reach accurate results; but as
every day working devices they were of litle value. The most satis-
factory of these were, perhaps, the “Thomson balance,” invented by
Lord Kelvin, the Siemens dynamometer and the Cardew hot wire
voltmeter.

The “Thomson balance” is a delicately organized structure valu-
able in the laboratory, but useless for commercial purposes. It must.
be accurately leveled and mounted on a firm foundation free from
vibrations. No one but an expert can operate it and the final result
is only reached after comparison with elaborate tables previously
compiled.

The Siemens dynamometer is another complicated and sensitive
instrument having a fine wire suspension, mercury cup connections,
a torsional spring indicator and several of the faults, noted above, as
existing in the “Thomson balance.” It was not a direct reader, it
was not portable and it required careful leveling after being mounted
upon a support free from vibrations.

The hot-wire voltmeter is a clumsy instrument, six feet in length,
operating upon an entirely different principle from the device of the
patent and depending upon the expansion produced by the heat of the
current upon a long taut wire conductor. It was defective, inaccu-
rate, liable to get out of repair and has now disappeared from the
commercial electrical world.

There were other instruments, but they were no nearer to the in-
vention than those referred to and have since been relegated to the
scrap heaps of the art. They have about the same relation to the
V\ffieston device that a medizeval cross-bow has to a modern repeating
rifle.

Fourth: The invention is not disclosed in any prior patent or pub-
lication.

Fifth: Infringement is clear. The defendants have copied the pat-
ented instrument even in its minute details. The only difference en-
titled to notice is the substitution of a V-shaped spring for the upper
flat spiral spring of the patent. The two springs accomplish the same
result and are unquestionably equivalents.

It appearing, then, that Mr. Weston was the first to construct a
commercial instrument to do this exceedingly important work and
that the defendants have appropriated that instrument bodily, it may
as well be admitted that the court is not disposed to deprive the in-
ventor of the fruits of his genius and perseverance by subjecting the
patent to harsh and technical rules of construction. Few patents
that come before the courts are entitled to more liberal treatment.
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This is a case where, upon the undisputed testimony, the inventor
has accomplished something which has been of unquestioned benefit
to the electrical world. In an art crowded with indefatigable and
brilliant enthusiasts he kas made the only successful alternating cur-
rent voltmeter in use at the present day. He alone has succeeded,
even against the ablest competitors which England, France and Ger-
many could produce.

It is probably true that there is not a lawyer in this circuit who,
from a reading of the specification alone, could construct the volt-
meter of the patent. The specification is not, however, addressed to
lawyers, but to electricians who know the science of electricity and
its terms of art just as a chemist knows chemistry and as a surgeon
knows anatomy. It matters not how many other people fail to com-
prehend the meaning of the patent so long as electricians know what
it means.

The principal accusation against the patent seems to be that the
specification fails to give the necessary information to enable one
skilled in the art to practice the invention. It is argued that the
prior publications supply this information; if, however, the court
should be of the opinion that they do not, then the patent must be
held invalid, because it fails, in like manner, to give the necessary
details. In other words, the argument seems to be this: Conced-
ing that Weston has made a valuable voltmeter he has failed to de-
scribe an invention; the information necessary to construct an oper-
ative instrument is either found in the prior publications or it is not;
if so found, the patent is anticipated; if not so found the patent fails
to supply the information. The. defendants’ chief reliance is upon
the United States patent, granted to Jules Cauderay, of Paris, No-
vember 1, 1887, for an electric dynamometer. This instrument was
designed for direct currents only; it was useless for measuring al-
ternating potentials; it had a silk-thread suspension and retained
many of the faults of the older instruments, which made its success,
as a practical device, impossible. There is no proof that the instru-
ment went into use and, if the complainant’s experts are correct, it
was incapable of accomplishing the results of the Weston structure.
Prof. Anthony says:

“As an example of instruments depending upon magnetic forces which
totally fail to solve the problem in comsequence of the great self-induction
as well as for many other reasons, I would refer to the instrument described
in the U. S. patent to Cauderay, No. 872,358, and the English patent to the
same inventor, No. 225 of 1887. In the instrument described in these two pat-
ents there is a moving coil consisting of many turns of fine wire wound
upon a spool, the whole being of considerable weight. The coil is said to have
a resistance of about one thousand ohms, and this is the only resistance in
the circuit. 7The self-induction of such a coil would be so great as to render

it absolutely unfit for an instrument to serve the purpose for which the in-
strument described in the patents in suit was designed.”

The articles in La Lumiere Electrique throw little light upon the
controversy; they relate to instruments intended to accomplish dif-
ferent results and operating on different principles.

This array of awkward and impracticable structures emphasizes the
importance of the improvement made by Weston. It is not neces-
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sary to follow the defendants’ argument designed to show that the
claims can be read on the articles in La Lumiere Electrique and the
description of the Cauderay patent. None of the structures there
described was capable of doing the work of Weston’s instrument.
A description of a failure stands in no more favorable attitude than
the failure itself. If the structures described would not anticipate
or limit the scope of the patent a description of them cannot be tor-
tured into an anticipation.

It seems unnecessary to point out that a claim for a combination
is not invalidated by the fact that all the separate elements are old.
Tt is necessary to show that the combination is old and this is not
shown by reconstructing the claim to fit the exigencies of the litiga-
tion from a confused mass of prior literature. When the claims of
the patent are limited, as of course they must be, to the mechanism
described and shown for the accomplishment of a clearly indicated
result, it is thought that nothing in the prior publications destroys
the claims either by anticipation or fatal limitation. It is possible that
the specification might have been more explicit upon the subject
of self-induction but it is thought that enough is found in the de-
scription, drawings and claims to enable a skilled electrician to con-
struct the instrument. Westinghouse Electric & Mfg. Co. v. Sara-
nac Lake Electric Light Co., 51 C. C. A. 514, 113 Fed. 834, 887.

The patent is not invalid as a reissue. The public acquired no
rights between the original and the date of the application for the
reissue. The object of the reissue was not to sweep within the net
of the patent instruments which had made their appearance during the
interval and which did not infringe the original, but it was to define
more clearly the purpose of the invention and the principle upon which
it operates. That an inventor may do this, when he interferes with
no one’s just rights, is not open to controversy. Hobbs v. Beach, 180
U. S. 383, 394, 21 Sup. Ct. 409, 45 L. Ed. 586; Adee v. Peck (C. C))
42 Fed. 497.

It is unnecessary to enter upon a microscopic examination of the
claims upon the question of infringement, for the reason that if the
claims cover Weston's instrument, and it is thought that they do, they
cover defendants’ instrument also.

Patent No. 470,340, granted March 8, 1892, is for an invention sup-
plemental and subsidiary to the main invention just considered. It
is for the improved movable coil of the instrument described in the
original and reissued patents. Referring to this instrument the in-
ventor says, in the specification:

«“In order to render the apparatus sensitive, it 18 necessary to make the
movable coil as light as possible, both to reduce the fnertia of the coil itself
and its dead-weight upon the delicate jewel pivots by which it Is supported.
My present invention has for its object this reduction in weight of the

coils; and to this end I make the coil entirely of insulated wire, using no
spool or bobbin or frame for its support.”

The claims are as follows:

“(1) An insulated coil conductor having numerous turns cemented together
to form a compact annular body and provided with pivots, substantially as
described.
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“(2) An Insulated coll conductor having numerous turng cemented together
to form a compact annular body and provided on opposite sides with pivots
to which the terminals of said coil are respectively connected, substantially as
described.

“(3) An insulated coil conductor having numerous turns cemented together
to form a compact annular body, in combination with plates B, carrying pivot-
pins C, substantially as described.”

The defenses are lack of invention and abandonment. Infringement
is admitted. The invention is a comparatively trivial one and consists
in improvements in the coil conductors of the prior Weston patents.
These changes were as follows: The coil is annular, the paper frame
of the prior art is discarded and the pivot carrying plates are secured
directly to the wire of the coil by “seizings of thin silk.” A coil hav-
ing these features is not found in the prior art. If the patent disclosed
nothing more than a reduction of weight and a change in form, pat-
entability would have to be denied. But this is not the case presented
by the proof. The improvements, inconsequential as they seem at
first, produced important results in reducing the error of self-induction
and thus increasing the accuracy of the Weston voltmeter. The coil
was not only lighter and more compact, but it produced a result which
was distinctly an improvement over that produced by the coils of the
prior art,

The complainant is entitled to the usual decree for an injunction and
an accounting.

MURJAHN v. HALL,
(Circuit Court, 8. D. New York. October 1, 1902)

1. PA:\['{I'ENTS—PROCUREMENT IN FRAUD OF INVENTOR— RicAT TO EQUITABLE

ELIEF.

Complainant alleged in his bill that he was the inventor of a new kind
of water paint, which he made and sold in large quantities; that he was
induced to disclose the invention to defendant on the promise of the
latter that he would keep it secret and would purchase large quantities
of the paint from complainant for his own use; that in violation of such
agreement and without complainant’s knowledge defendant obtained a
patent for the paint composition as his own invention, from which he has
derived large profits, and which he has used to the injury of complainant’s
business; and that he threatens to sue complainant’s customers for in-
fringement. Held, that such bill stated a cause of action against defendant
for an accounting and an injunction, and for an adjudication of the in-
validity of the patent.

In Equity. On demurrer to bill.

MacFarland; Taylor & Costello and Benno Loewy, for complainant.
Hillary C. Messimer, and John R. Bennett, for defendant.

TOWNSEND, Circuit Judge. The complaint alleges that com-
plainant invented a new water paint, and manufactured and sold large
quantities; that defendant claimed to the complainant that he had
constant use for such a water paint, and bought and used enough to
demonstrate its utility and value; that complainant, at defendant’s
request, disclosed to defendant the ingredients and mode of manufac-
ture of said paint; that defendant, without the knowledge of the com-
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plainant, afterwards obtained letters patent No. 567,592 for said paint
composition; that defendant, to induce complainant to disclose to
him the invention of said paint, represented that complainant should
not be deprived of the benefit of the invention, but that defendant
would be a large purchaser of the paint, and that he would not disclose.
the invention to others; that since the issue of said letters patent de-
fendant has made no purchases of said paint from the complainant, and
has recently threatened to bring suit against other customers for in-
fringement of letters patent, if they should make, use, or sell such
paint without the license of defendant; that the defendant has derived
large profits from said letters patent, and has made and sold large
quantities of said paint, and sold licenses under said letters patent,—
and prays for a discovery, and that the defendant be decreed to be a
trustee for the complainant of said letters patent, and to transfer the
legal title thereof to the complainant, and to account for and pay over
to complainant all consideration received from the sale of licenses and
of the paint. Defendant demurred, and, after the argument and filing
of briefs, complainant filed a further brief, in which he insists that, if
he is not entitled to the relief prayed for, he is entitled to relief under
the general prayer, and applies for leave to amend by adding four
more prayers for specific relief, namely:

“(6) That defendant be decreed to account for and pay over to your orator
all moneys and valuable considerations received by said defendant from the
use by him of said inventiom, or from the sale by him of specimens of
paint embodying the said invention, disclosed to him by your orator, to-
gether, also, with all moneys and valuable considerations received by said
defendant from sales of licenses or permissions to others to make, use, or
sell the same under said letters patent so fraudulently obtained by him. (7)
That defendant be enjoined pendente lite from granting territorial or other
rights, exclusive or nonexclustve, thereunder, to others, or otherwise employ-
ing the same to the prejudice of your orator’s interests in the said inven-
tion, and that on the final hearing of this cause said defendant be so en-
joined during the remainder of the term of said letters patent. (8) That the
defendant be enjoined, restrained, and forbidden from representing himself
as being the first or original inventor of the invention hereinbefore and in
United States letters patent No. 567,592, dated September 15, 1896, described,
and that he be enjoined, restrained, and forbidden from practicing said
invention, or granting licenses authorizing others to practice said invention.
and from making, vending, or selling, or authorizing others to make, vend,
or sell, the same, and from interfering with the practicing of said invention,
and the manufacture and sale of said invention, by this complainant, his
customers, or licensees. (9) That it be adjudged and decreed that William
A. Hall, the defendant herein, is not the first and original inventor of the
invention described in United States letters patent No. 567,592, dated Sep-
tember 15, 1896, but that Edward Murjahn is such first and original in-
ventor, and that said letters patent were obtained by fraud practiced by the
defendant, William A. Hall, upon the United States patent office and upon
the commissioner of patents of the United States, and are absolutely null,
void, and of no effect, and that he be perpetually, and pending the final
determination of this suit, enjoined, restrained, and forbidden from claiming
any right, title, or interest in or to the invention described In said letters
patent, or under said letters patent.”

The defendant relies upc;n Kennedy v. Hazelton, 126 U. S. 667, 9
Sup. Ct. 202, 32 L. Ed. 576. The facts in that case are as follows:

“The defendant agreed in writing to assign to the plaintiff any patents
that he might obtain for improvements in steam boilers. He did invent
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such an improvement, and, with intent to evade his agreement and to de-
fraud the plaintiff, procured a patent for this invention to be obtained upon
the application under oath of a third person as the inventor, and to be is-
sued to him as the assignee of that person, and has made profits by manu-
facturing and selling boilers embodying the improvement so patented. The
plaintiff seeks by bill in equity to compel the defendant to assign the patent
to him, and to account for the profits received under it.”

The court held:

“As the patent, upon the plaintiff'’s own showing, conferred no title or
right upon the defendant, a court of equity will not order him to assign
it to the plaintiff, not only because that would be to decree a conveyance
of property in which the defendant has, and can confer, no title, but alse
because its only possible value or use to the plaintiff would be to enable
him to impose upon the public by asserting rights under a void patent.”

The complainant in Kennedy v. Hazelton did not claim to have
made the invention in question. Upon the facts submitted on de-
murrer in the case at bar, complainant had made an invention which
he might legally keep secret, and thus secure the benefits to himself.
Defendant obtained its disclosure by the representation that such
disclosure would not deprive the complainant of the benefit of the
invention, and that defendant would not disclose it to others, and
would be a large purchaser of the paint; and, having learned it, he
proceeded to use it to complainant’s disadvantage and make large
profits thereby. Upon those facts complainant should be entitled
to an accounting and an injunction.

Defendant insists that the validity of the patent can be determined
in only three ways; i. e.: (1) An infringement suit, in which the
validity of the patent is a defense; (2) a suit between rival patents
under section 4918 of the Revised Statutes [U. S. Comp. St. 1901,
P- 3394] ; and (3) a suit by the government, brought to annul the pat-
ent on the ground that it was procured by fraud. No suggestion of
any such rule is made a ground of decision in Kennedy v. Hazelton,
supra, and the case of Ambler v. Whipple, 20 Wall. 546, 22 L. Ed.
403, in so far as it is not overruled in Kennedy v. Hazelton, seems
to support defendant’s position. No authority is cited by either party
on this point. '

The amendment is allowed, and the demurrer is overruled, on the
ground that the allegations are sufficient to justify the sixth, seventh,
eighth, and ninth prayers for relief. The question of injunction
pendente lite will not be decided upon demurrer. No costs to either
party.

HURLBUT v. UNITED STATES MAILING TUBE CO,
(Circuit Court, 8. D. New York. October 28, 1802.)

& PATENTS—INFRINGEMENT—PA1 Er TUBE.

The Hurlbut patent, No. 441,846, for a paper tube, discloses patentable
novelty, and is valid, but is limited to a construction in which the
cylindrical core has longitudinal seams, and is not infringed by a tube
made according to the Denney patent, No. 444,233, in which the core
consists of a spirally wound strip.
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In Equity. Suit for infringement of letters patent No. 441,846,
for a paper tube, granted to Daniel N. Hurlbut December 2, 189o0.
On final hearing.

Kneeland, La Fetra & Glaze, for complainant.
W. C. Hauff, for defendant.

TOWNSEND, Circuit Judge. Bill for infringement of patent No.
441,846, granted to complainant December 2, 18go, for paper tubes.
Defendant contends that the patent is invalid, and denies infringement.
The patent in suit covers a simple construction, only slightly differen-
tiated from those used in the general field of the art of tube construc-
tion. The argument in its support rests upon the alleged functional
results of the special construction of the inner core, with such abutting
or overlapping edges as afford substantial resistance to lateral pressure.
That the patented tube was intended to discharge such function is evi-
dent from the specification; that it accomplishes the result sought,
when constructed, as shown in the drawings, with the edges of the core
parallel to the axis of the tube, is admitted; and the prior art fails to
show any tube so nearly like this construction, as thus limited, to rebut
the presumption of novelty arising from the grant of the patent. The
defendant does not use such an inner core, but constructs its tubes in
accordance with the specifications of a later patent, No. 444,233, grant-
ed to Harmer Denney, wherein the patentee, criticising prior paper
tubes having longitudinal seams as being always weakest along said
longitudinal seam, differentiates his construction as follows:

“By making the core of a spirally-wound strip, the cross-section of all
parts of the core will be a perfect and true circle, and each part of said core
will be able to resist pressure equally and uniformly. By making the core
with a long spiral,—that is, a spiral of great pitch,—the strength and rigidity
of the tube are increased, as the long spiral presents greater resistance
against bending or shearing strains.”

Inasmuch as the complainant patentee nowhere limits himself in
specification or claims to such a longitudinal seam, he contends that
his invention should be construed to cover any form of inner core,
whether a long spiral or longitudinal, which performs the strengthen-
ing function of his core, and that Denney’s statement, above quoted,
shows that he has appropriated such function, and therefore has in-
fringed. This issue requires an examination of the prior-art. The
commonplace expedient for strengthening both rigid and pliable ma-
terials by rolling them in tubular shape, and confining them by means
of an outer binding, has been developed in a variety of ways, and
applied to all manner of structures from paper rolls to rubber hose
and metal pipes. Thus Pearson, in 1854, patented a gun barrel com-
posed of two strips of metal, the one wound spirally upon the other,
and with abutting edges. And Stow, in his patent No. 110,399 of
1870, shows a pipe consisting of an inner core having abutting or
overlapping edges running spirally, and spirally wrapped. In the
patent in suit the patentee says, “I do not limit myself to a paper
tubing, as metal might be used,” etc. But the patent is especially
designed to cover paper tubes, and the patent chiefly relied on by
defendants to defeat the patent in suit is No. 374,133, granted in 1887
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to C. S. Taintor for a paper cylinder for graphophonic records. This
patent shows one tube consisting of a strip of paper wound in a
spiral of very slow pitch, covered by another tube similarly con-
structed. The edges of each of the strips abut throughout, and may be
wound either in opposite directions or in the same direction so as to
break joints with each other. The object and effect of such windings
is to strengthen the tube. Complainant contends that, “owing to the
slow pitch of the inner layer of the Taintor tuhe, it results that the
said inner layer does not perform in any wise the function of the
core of the Hurlbut patent in suit.” Defendant contends that it is “a
direct and complete anticipation of the broad construction which has
been placed upon the Hurlbut patent in suit.” I am inclined to agree
with both of these conclusions. The slow pitch of Taintor does not
make as strong a tube as the greater pitch of Denney. But given
the double-core paper construction with a pitch, the length of pitch
was a mere matter of degree, a mere mechanical development of the
original idea to meet the greater strength required for tubes to be
used for electrical conduits or for mailing purposes. The contention
of noninfringement is sustained.
Let the bill be dismissed.

HUTTER v. DE Q. BOTTLE STOPPER CO. et al.
(Circuit Court, 8. D. New York. October 7, 1902.)

1. PATENTS—SUIT FOR INFRINGEMENT— EVIDEKCE.
Where a patent sued on is intelligible without evidence, but defend-
ant introduces expert testimony, it is proper for complainant to introduce
the same kind of testimony in rebuttal.

2. BAME.

Where defendant has not denied under oath the making and selling
of the articles offered in evidence by complainant to prove infringement,
evidence which establishes a strong probability of such fact is sufficient
to make a prima facie case.

8. SAME—BOTTLE STOPPERS.
The Hutter patent, No. 491,113, for a bottle stopper, held valid and
infringed.

4. SAME—DESIGN FOR BOTTLE STOPPERS.
The Hutter design patent, No. 25,435, for a design for a bottle stopper,
held valid and infringed.

In Equity.
Briesen & Knauth, for complainant.
Henry Schmitt, for defendants.

TOWNSEND, Circuit Judge. Suit for infringement of patent No.
491,113, granted February 7, 1893, to Karl Hutter, for a bottle stop-
per, and patent No. 25,435, granted April 28, 1896, to Karl Hutter,
tor a design for a bottle stopper. All of the issues in this case, so
far as they concern the validity of the patents, have been considered,
upon practically the same evidence as to the same infringing de-
vices, and with the same expert testimony, by the circuit court in
the Third circuit, in the case of Hutter v. Broome, 114 Fed. 655.
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After a careful examination of the patents, defendants’ evidence, and
the opinion of Judge Gray, which states the situation of the matters
in issue fully and clearly, this court feels constrained to adopt his con-
clusions.

Defendants claim that certain expert testimony produced on re-
buttal should have been taken in chief, and is not proper rebuttal
testimony. The patent was intelligible without the aid of evidence.
But inasmuch as defendants s