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in this he is corroborated by several of his shipmates, Sj)me of whom
appear to be candid and fair. According to all tlwtestimony, the
captain did not use for punishing the libelant any kind of a weapon
or instrument other than his own hands. The evidence is all one
way as to the provocation and circumstances under which the assault
was made, and it is to the effect that the captain was on deck, per-
sonally ordering the maneuvering of the vessel. He ordered the men
on deck to square the cross-jack yard, and, the order having been exe-
cuted, the men were next required to haul in the mizzen lower topsail

and when the captain gave the order to "belay" they were en-
gaged in some kind of a quarrel among themselves, and this order was
not heeded. After beipg repeated, and still disregarded, the captain
went from his position on the poop deck to wi)ere the men were, to
enforce obedience. The first man he came in reach of was the libel-
ant. In what the captain did there was no malice, nor any purpose
other than to enforce prompt obedience, which was necessary for the
successful and safe navigation of the ship. The libelant claims that he
has been permanently injured by reason of the fact that the blows up-
on his head caused an abscess to form in his left ear, and the suppura-
tion has caused perforation of the drum of the ear, in consequence of
which he has been rendered permanently deaf in said ear; but there
is no satisfactory evidence upon which I can base a finding that the
blOWS, jf any were administered by the captain, caused the abscess.
The libelant himself told one of his shipmates that it came from a
different cause. Viewing the occurrence from the position of a lands-
man, it may seem that it was unnecessary for the captain to lay
hands upon the libelant, but it will not do for courts to pass judg-
ment upon the conduct of an officer of a ship in matters of detail con-
nected with her actual maneuvers at sea, except when there is clear
proof of malicious condu,ct, or abuse of authority. Prompt obe-
dience to the orders of the officer on deck is essential to the safety of
a ship at sea, and it is the of an officer to compel obedience, and
from necessity he is authorized to use against the crew all the force
that is actually necessary to secure it, even to the extent of striking
blows when sailors are heedless or obstinate; and weapons may be
brought into use when they are mutinous. In this case, as no
weapons were used, and there is no proof of malice or excessive pun-
ishment, I do not conside,r that it will be proper to award the libel-
ant any damages. Suit dismissed.

, ,

THE MARY BURNE.
(District Court, N. D. California. July 28, 1899.)

No. 11,270.

1. qOI.LTSION-WEIGHT OF EVI:OJUNCE. ,
, 'Where the positive testimony of two witnesses that an approaching ves-
sel changed her course just' prior to a collision is uncontradicted, a court
is not authorized to reject it merely because no particular reason appears
why such change of course should have been made.
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2. SAME-SArr,ING RULES-VESSELS CROSSING.
A change of course by one of two approaching vessels after they come

within view of each other, by which a danger of collision is first created.
may make it the duty of the other vessel under the sailing rules to keep out
of the way, though, had the original courses been maintained, she would
have been entitled to the right of way.

This was a libel in rem for collision.
H. W. Hutton, for libelants.
Andros & Frank, for claimants.

DE HAVEN, District Judge. Libel by the owners of the schoober
Jennie Thelin against the schooner Mary Buhne for damages alleged
to have been sustained by the former in collision with the latter on
the Pacific Ocean, at 12:30 o'clock on the- morning of June 29, 1896.
The testimony of the master of the Jennie 'l'helin was, in substance,
as follows: Ten or fifteen minutes before the collision he first ob-
served the green or starboard light of the Mary Buhne about two
p.oints on the starboard bow of the Jennie Thelin, and at a distance
of about two miles. The night was moonlight and clear; the sea
smooth, with a light wind from the southeast. The course of
the Jennie Thelin at that time was S. by W., i W., and she was sail-
ing as close to the wind as she could. 'l'he course of the Mary
Buhne was about N. E., and she was running free, "maybe a couple
of points in the sails free." In about four minutes he saw both
lights of the Buhne, the red and the green, and three or four
minutes thereafter only her red or port light was vIsible. The ves-
sels were then within 200 yards of each other, and both were sailing
by the wind; the course of the ltfary Buhne having been so far
changed from what it was when first sighted that she was close-
hauled, instead of running free. In order to avoid the collision,
which seemed inevitable unless the course of one or the other ves-
sel was changed, the helm of the Jennie Thelin was at this time put
hard a-port. The Mary Buhne almost immediately thereafter changed
her course so as to expose her green or starboard light to those on
board the Jennie Thelin. In this position the vessels were crossing
courses, and within two or three minutes after the helm of the Jen-
nie Thelin had been ported the collision occurred, the Buhne
striking the port side of the Jennie Thelin.
1. Her mate and one seaman were on the deck of the )Iary Buhne

at and for some time before the collision, but neither of them was
examined as a witness. The evidence is, perhaps, suffieient to show
that the failure to procure the attendanee of these persons as wit-
nesses was not due to any lack of diligence upon the part of the
owners of the Mary Buhne, nor because of any knowledge or belief
upon their part that their evidence, if produced, would have been ad-
verse to them. 'fhe case must therefore be determined solely upon
the evidence before the court, unaided by any presumption as to
what would have been the testimony of these absent persons if they
had been examined as witnesses.
2. The testimony of the master of· the Jennie Thelin in reference

to the color of the light, as green or red, which the Mary Buhne ex-
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posedtQ view from time to to what was done by the
Jennie Thelin, in order to avoid -ilie collision, was fully corroborated
by Jacobsen,one of the crew of the Jennie Thelin at that time. The
only evidence which in any degreeconfl.icts with this was that given
by the master of the Mary Buhne.· He was not on deck at the time
of the collision,. nor had he been fol' some time ,prior thereto. His
testimony was to the effect that immediately after the collision he
rushed upon the deck of his vessel, and the position of the sails of
the Mary Buhne was then such as to indicate that she was running
frw at the time of the collision, and he further gave it as his opinion
that she must have been so sailing for at least 10 minutes, because
her sails could not have been changed by the two persons on watch
from the condition of being closehauled to that in which he found
them in less time than that. This opinion, based upon a hasty ob-
servation, made while the vessels were still in collision, is not suf-
ficient, in my judgment, to overthrow the positive evidence of the two
witnesses who testified, as above stated, that the Mary Buhne changed
her course after her green light was first seen, and then resumed her
original course two or three minutes before the collision; and,
after giving .careful consideration to the objections which have
been urged' against its credibility, L have reached the conclusion
that the testimony of the master of the Jennie Thelin and that
of his seaman Jacobsen must be accepted as true. It must be ad-
mitted that the evidence does .not disclose any particular reason
for the Mary Buhne's change of course, but the statement of the
witnesses that there was in fact such change is not so improbable
in itself ias to warrant the court in rejecting it as untrue; nor was
the testimony of the master of the Jennie Thelin upon this point
materially weakened by the fact, brought out upon his cross-exam-
ination, that he directed the helm of his vessel to be put hard a-port,
because he thought the sailing rules required vessels to port their
helms when ,approaching each other end on, or nearly end on. This
admission certainly shows that the 1llaster of the Jennie Thelin was
ignorant of the sailing rules prescribed by law, but it does not show
that he meant to modify his previous' statement that at the time
the helm of the Jennie Thelin was ported the course of the Mary
Buhne had been so changed that only her red, or port, light was
visible to'him. The phrase "nearly end on" is very indefinite (The
Nichols, 7 Wall. 664), and the witness was not questio:qed as to what
he understood by it, nor as to what is the angle of their approach
when vessels are properly described as approaching nearly end on. If
he had been questioned in this direction, it is very probable be would
have said that the Mary Buhne and Jennie Thelin, in the relative posi-
tions before described by him, with the red light of the former ex-
posed to latter, were approaching nearly end on.
3. The fact, then, having been established that the collision took

place under the circumstances testified to by the master of the
Jennie Thelin, which vessel was in fault? The following sailing
rules were established by article 14 of the act of March 3, 1885 (23
St.lt d$): •
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"When two sailing ships are approaching one another so as to involve risk
of collision, one of them shall keep out of the way of the other as follows,
namely: (a) A ship which is running free shall keep out of the way of a ship
which is close hauled. (b) A ship which'is close hauled on the port tack shall
keep out of the way of a ship which is close hauled on the starboard tack."

fie argument has been very strongly pressed that, even conceding
the testimony of her master to be true, the Jennie Thelin was in
fault in changing her course when she did; the contention being
that she. should have maintained her course, and have left to the
Mary Buhne the duty of keeping out of her way. This argument is
based upon the assumption that the rule prescribed by subdivision
a of article 14 of the sailing rules, just referred to, is the one that
was applicable to the two vessels at all times after the green light
of the .Mary Buhne was first seen, the conceded fact being that she
was sailing free when her light was first observed, and _the Jennie
Thelin was at the same time closehauled. The answer to this is that
the vessels were not at that time approaching one another upon
such lines as to involve risk of collision, because, if each vessel
had continued in the course she was then sailing, they would have
passed in safety. The rule contained in subdivision a of article 14
is only applicable when sailing vessels are approaching each other
in such a way that there is danger of collision unless the course of
one or the other is changed; and in that case it is made the duty
of the vessel which is running free to change her course, or, in the
language of the statute, she must keep out of the way of the vessel
which is closehauled. According to the testimony of the master of
the Jennie Thelin, it was not until after the .Mary Buhne had changed
her course, and was closehauled on the starboard tack, that there
was any danger of collision; and as at that time the Jennie Thelin
was closehauled on the port tack,-that is, closehauled with the wind
on her port,-it became her duty, under subdivision b of article 14
of the sailing rules, before mentioned, to keep out of the way of
the .Mary Buhne. This is what the Jennie Thelin attempted to do
when she ported her helm, and she would have succeeded if the
Mary Buhne had continued upon the course upon which she was
sailing at the time when the danger of collision first became ap-
parent. It results from what has been said that there must be a
finding that the collision was caused by the fault of the Mary Buhne,
and the libelants are entitled to a decree for the recovery of the
damages sustained by the Jennie Thelin, and for costs. The case
will be referred to United States Commissioner Morse to ascertain
and report the amount of such damages.
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:MEMORANDUM DECISIONS.

BASS et aJ. T•. HENRY' ZELTNER BREWING CO. (Circuit Court of Ap-
peaIIi. Second Circuit. March 17, 1899.) No. 99. Appeal from the Circuit
Court of the United States for the Southern District of New York. Rowland
Cox, for appellants. Lalns O. Raegener, for appellee. Before WALLACE,
LACOMBE. and SHIPMAN, Circuit Judges.
PER CURIAM. Decree a1firmed, with costa, upon opinion of court below.

87 Fed. 468.

COOPER v. NEWELL. (Circuit Court of Appeals. Fifth Circuit.) Que..
to the supreme court of the United States. See 19 Sup. Ct. 506,

173 U. S. 555; 94 Fed. 792.

FLOMERFELT v. NEWWITTER et al. (Circuit Oourt of Appeals. Second
Circuit. March 15, 1899.) No. 100. Appeal from the Circuit Court of the
United States for the Southern District of New York. Edwin H. Brown, f9r
appellant. R. B. McMaster, for appellee. Before WALLACE and SHIPMAN,
Circuit Judges.
PER CURIAM. Decree a1firmed, with costs, on opinion of the court below.

88 Fed. 696.

Gl1JO. M. WEST CO. v. LEA BROS. & CO. et aI. (CIrcuit Court of Appeals,
Fourth Circuit. Feb. 24, 1899.) No. 300. Appeal'from the District Court
of the United States for the Eastern District of Virginia. Henry & Williams,
for appellant. Dawson & Seaton. for appellees., Questions certIfied to the
supreme court of theUnlted States. See 19 Ct. 836i 91 Fed. 237.

HOOK v. MERCANTILE '.rRUST CO. OF NEW YORK et aI.(Circult Colirt
of Appeals. Seventh Circuit. June 6, 1899.) No. 547. Appeal fr.om the Circuit
Court of the UnIted States for the Southern DistrIct of Illinois. Thomas
Worthington, for aPPellant. Bluford Wilson andP. B. Warren. for appellee.
Before WOODS. JENKINS, and GRCSSCUP, CircuIt Judges.
PER CURIAM. .Thls appeal is from the same decree and upon the sanie

record, except the assignments of error; as the appeal of Mary B. Hook In
case No. 495 (95 Fed. 41). In which a motion to d!smlssbas just been sustalneQ.
A llke motion In this case for the same reasons must be allowed. The appeal
Is therefore dismissed.
GROSSCUP. Circuit Judge, by reason of sickness, did not share in the final

consideration of this case.

KING v. RITTER et at (CircuIt Court of Appeals, Fourth Circuit. May 3,
1899.) No. 307. Appeal from the Circuit Court of the United States for the
DIstrict of West Virginia. M. F. Stiles. for appellant. Brown, JackllOD &
Knight and Mr. Rucker. for appellees. Dismissed tor tailure to priJlt record,
pursuant to the twenty-third rule.


