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the fire originated in a wharf boat lying just below the wharf boat to which
said steamboat was moored; that the value of the wreck of said steamboat
after the fire was two hundred and eighty ($280) dollars, and the value of the
pending freight was nothing; that the property of the said cross libelant, F.
N. Danforth, was on the wharf boat to which said steamboat was moored, and
was destroyed by the fire which consumed said wharf boat.”

To which was added the following agreed statement of the par-
ties, to wit: ‘

It is also agreed by counsel, and is to be considered a part of the above
report, that Danforth, the owner of the baggage in question, had purchased his
ticket for the Str. Big Sandy for Louisville, and had delivered the same to the
agent of the Str. Big Sandy for being placed on the boat, and taken with the
passenger on the trip to Louisville that day, and was destroyed in the same
fire that destroyed the steamboat and wharf boat. This finding to be without
prejudice to either party in the suit pending in the state court if it be held
that the limited liability act does not apply.

“Chas. H. Stephens, of Counsel for Packet Co.
“Prescott Smith.”

The libelant opposed the motion upon the ground that Danforth’s
loss is one covered by the limitation of liability provided for in sec-
tion 4283 of the Revised Statutes of the United States, which reads
as follows:

‘“The liability of the owner of any vessel, for any embezzlement, loss, or
destruction, by any person, of any property, goods, or merchandise, shipped or
put on board of such vessel, or for any loss, damage, or injury by collision, or
for any act, matter, or thing, loss, damage, or forfeiture, done, occasioned, or
incurred, without the privity, or knowledge of such owner or owners, shall in
no case exceed the amount or value of the interest of such owner in such vessel,
and her freight then pending.”

Upon the findings of the master and the agreed statement of coun-
sel, I think it is clear that the baggage had been “shipped,” within
the meaning of the section quoted, at the time of the destruction of
the vessel, and, there being no evidence to show that the fire was
caused with the privity or knowledge of the owner, the owner is not
answerable for the loss over and above the value of the wreck of the
vessel after her destruction and her freight then pending. The mo-
tion therefore will be overruled. Dill v. The Bertram, 7 Fed. Cas. 698
(No. 3,910); Constable v. Steamship Co., 154 U. 8. 51, 62, 14 Sup.
Ct. 1062; 2 Gould & T. Notes Rev. St. U. 8 p. 535; In re Goodrich
Transp. Co, 26 Fed. 715; In re Long Island N. 8. Passenger &
Freight Transp. Co., 5 Fed. 599.

POLTLAND FLOURING-MILLS CO. v. WEIR et al.
(District Court, D. Oregon. July 28, 1899.)

SHIPPING—CONSTRUCTION OF CHARTER—COMMISSTONS.

A charter party provided for the payment of a commission on the esti-
mated gross freight to the charterer and the brokers, half each, “on the
completion of loading, or should vessel be lost.” The vessel was deseribed
in the charter as “now reported as per list New York March 2nd for
Shanghai” In a suit to recover the commissions it was shown that she
arrived at Shanghai, discharged her cargo, and started in ballast for the
designated port of loading under the charter. Held, that the commission
could not be considered as merely a rebate from freight, since half of it
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was payable to the brokers, and that, it being shown that the vessel was
. in existence when the charter was made, and that she left Shanghai in
 pursuance of the charter, the contract then came into operation, and her
loss at sea thereafter was a loss within the terms of the charter, which

" rendered the owners liable for the commission.

In Admiralty. On exceptions to libel.

Williams, Wood & Linthicum, for libelant.
Snow & McCamant for respondents

BELLIN'GER District Judge. This is an action by the Portland
Flouring-Mills Company, charterers, against the owners of the British
bark Laurelbank, to recover commissions under the charter party.
The. charter was signed May 10, 1898, and describes the Laurelbank
as “now .reported as per list New York March 2nd for Shanghai.”
The clause in the charter out of which this controversy grows is as
follows: “A commission of § per cent. shall be paid to charterers
and Taylor, Young & Co., half each, on the estimated gross freight in
U. 8. gold coin (at the exchange of 48 pence) on the completion of load-
ing, or should vessel be lost.” The Laurelbank arrived at Shanghai.
and thereafter, and on the 31st of Angust, 1898, sailed in ballast for
Portland, Or., and while on such voyage was lost. It is claimed, on
the one hand, that such loss is within the clause of the charter which
provides for commissions in case the vessel should be lost, and, on the
other, that the commission provided for is not in fact a commission,
but a rebate or deduction to be made from freight, and is not due
upon loss of the vessel unless the loss occurs after the vessel has been
placed at the charterer’s disposal, and that this is not such a case.
A typewritten copy of the opinion in the case of Sibson v. Ship Bar-
craig Co. (1896) 24 Ct. Sess. Cas. 91,—a Scotch case,—has been sub-
mitted in the defendants’ behalf. That case is like the one on trial
except that the agreement in that charter party was on the charter-
ing “to arrive” of the vessel, while in this case the words “to arrive”
are not in the charter party. Much importance is attached to these
words in the decision of the Scotch case. . Thus the finding and judg-
ment of the sheriff substitute, who appears to have acted as judge in
the first instance, was that the chartering was not “to arrive” till
the vessel should be placed at the disposal of the charterers, and cited
Benjamin on Sales, with reference to the sale of goods “on arrival,”
as throwing light on the construction to be given to the words “on
chartering to arrive”; and the judges on appeal adopted this view,
holding that it was “the primary condition of the charter party com-
ing into operation ‘that the ship shall arrive,’” although the final de-
cision is not placed wholly upon the construction to be given the
words “to arrive.,” In the high court of justice, queen’s bench di-
vision, in the case of Ward v. Weir, an opposite conclusion is reached.
In that case, as in this, the words “to arrive” were not in the charter
party. The court, referring to the Scotch case under whose shelter
the defendants tmed to take refuge, says:

“Their lordships thought that the intention of the parties was that the char-
terers should be entitled to a rebate of the freight in respect of the amount of
their commission. It was not commission, and it was not brokerage, but a
rebate of freight; and, inasmuch as no freight could be earned unless the ship
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arrived, they thought the arrival of the vessel a condition precedent to the
obligation to pay commission under the charter party. All I can say with ref-
erence to the case is that their lordships certainly had not before them the
evidence and the information that I have had by the proper concession of coun-
sel on each side as to the course of business, and the charter party, too, differs
in the important fact that it was not a charter to arrive, whatever that may
mean.”

This case, like the case of Ward v. Weir, is distinguished from the
Scotch case by the fact, already mentioned, that the agreement is
not on the chartering “to arrive” of the vessel. There is nothing to
distinguish it from the English case. It was pointed out by the proc-
tor for defendants that the charter party in the latter case described
the ship chartered as “now at Philadelphia, and under charter for
Japan,” while the present charter describes the Laurelbank as “re-
ported as per list New York March 2nd for Shanghai.” It is true
that it thus appears that only in the one case was the existence and
precise whereabouts of the vessel known, but I am unable to see that
this difference is a material one. If the Laurelbank had not arrived
at Shanghai, it could not be known that she was in existence at the
date of this contract. The most that can be said as to this is that the
contract was subject to the condition that the vessel was in existence
at the time. It makes no difference whether the chartered vessel
is known to be in port or is en route between ports, so long as it can
be ascertained that she was in existence when the contract of charter
was made. It is alleged in the libel that after such contract the ves-
sel arrived at Shanghai, “and, in pursuance of said charter, ballasted
at said port, and on the 31st of August, 1898, sailed for Portland,
Oregon, to load said cargo.” When the vessel loaded with ballast,
and proceeded on her voyage to Portland, Or., the charter contract
was in operation. Al this was in pursuance of the contract, and
was, therefore, in compliance with it, since it was done with a view to
the loading of her cargo at Portland or Astoria, Or. The contract
being in operation, all its obligations attached. In the Scotch case
there was no intermediary for introducing the parties. The commis-
sion was to go to the charterers only, while here the commission is to
be paid to the charterers and Taylor, Young & Co., one-half to each.
At least so far as Taylor, Young & Co. are concerned, the amount to
be paid cannot be a deduction or rebate, or have been so intended. If
it is open to question whether the parties intend a rebate of freight
when they have in terms provided for a commission, at least there can
be no question in a case like this, where one-half of the commission
is to be paid to parties from whom no freight is payable. And, fur-
ther, effect must be given to the words “or should the vessel be lost.”
In the Scotch case it was conceded that this phrase must refer to the
loss of the vessel at some time before the completion of loading, and
the construction was adopted that it runs from the time when the
vessel was placed at the charterer’s disposal. 1 am unable, under
the circumstances of this case, to agree in such a construction, and
prefer the construction adopted in the English case of Ward v. Weir.
By the terms of the charter party, the vessel, after discharging her
inward cargo or ballast, was to proceed to such loading place as
might be designated by the charterers at Portland and Astoria and
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loading places in the Columbla and Williamette rivers. The word
“lost,” when applied to a ship, is understood to mean lost at sea.
This is the common acceptation of thdt word in that connection. It
would, in my opinion, be unusual, if not unheard of, to speak of a
ship lmder any circumstances as “lost” at her wharf, or in a river like
either of these mentioned. I do not think it probable that this
clause was intended to refer to such accidents as might befall the ship
after her arrival in this port, but that it relates back to the time of
sailing from Shanghai in pursuance of the charter, from which time,
as already stated, the charter party was in operation. The excep-
tions to the libel are overruled.

THE BREWSTER.1
(District Court, D. California. 1868.)

1. SHIPPING—-MASTER—-—RIGHT 70 SELL CARGoO.

A ship encountered such a storm that she sprung a ]eak and returned
to port for repairs, where the cargo was unloaded and stored. When
ready for sea, the master fefused to reship certain coal which formed part
of the cargo, and had become wet, because of its great liability to ignite
spontaneously, owing to its dampness. . On the shipper’s refusal to receive
it, the c¢oal was sold by the master for much less than its value. Held, that
he had the right to sell it, under the circumstances, for the good of the
ship and cargo, and the ship was not llable for its nondelivery.

9, SAME-~GENERAL AVERAGE.
On a lawful sale of a portion of & cargo by a master for the general
good of the ship and cargo, it should be accounted for on a general average.

' In Admiralty. This was a libel against the ship Brewster to de-
termine the liability for a portion of the cargo sold by the master.

HOFFMAN, District Judge. 'This was an amicable action, brought
for the purpose of settling the respective rights of the owners of
the ship Brewster, the shippers of a part of the cargo, and the in-
surers of ghip and eargo. In February, 1867, Haste & Kirk, of New
York, shipped on board the Brewster, bound for San Francisco, 158
casks of Cumberland coal. The ship proceeded on her voyage, and
in March following encountered such severe weather that she sprung
a leak. Jettison had to be made of a portion of her cargo, and
the ship returned to New York in April, about two months after
she sailed. The cargo was landed and stored, and the ship re-
paired. That portion of the cargo which was damaged to such
an extent as to render it improper to reship it was sold to prevent
a total loss thereof. The casks of coal were wet in consequence of
the disaster. They were landed and stored, and when the ship was
ready for sea the shippers of the coal demanded that the same
should be reshipped on board, and conveyed to the port of destina-
tion. The examination of the surveyors showed that the coal had

1 This case has been heretofore reported in 2 Am. Law Rev. 569, and 1s now
published in this series, so as to include therein all circuit and distriet court
cases elsewhere reported which have been inadvertently omitted from the Fed-
eral Reporter or the Federal Cases.



