IN RE EMPIRE METALLIC BEDSTEAD CO.

=]
=] 4
i

In Bankruptcy. On review of ruling of referee.

John B. Mhoon and 8. B. McKee, for petitioner,
Clarence Crowell, for trustee in bankruptey.

DE HAVEN, District Judge. This proceeding was commenced
by a petition filed in this court by the Jobhn Nicholl Company, pray-
ing for an order directing the trustee to deliver to it certain pet-
sonal property. The facts certified by the referee show that the
bankrupt, Taylor, was the owner of the property described in the pe-
tition on September 20, 1897, and that on that day he sold the same
to the petitioner’s vendor; that such sale was not accompanied
by an immediate delivery, nor followed by an actual and continued
change of possession of the property sold, but, on the contrary,
from thence until Taylor was adjudged bankrupt it remained in his
possession. Upon these facts the sale must, under section 3440 of
the Civil Code of this state, be conclusively presumed to have been
fraudulent as to the creditors of Taylor, and the property attempted
to be transferred thereby might at any time while it remained in
his possession have been levied upon and sold under judicial process
against him at the suit of any of his creditors. Brown v. O’Neal,
95 Cal. 262, 30 Pac. 538; Crocker v. Cunningham, 122 Cal. 547, 55
Pac. 404, This being so, when Taylor was adjudged bankrupt, the
title to the property in controversy vested in the trustee under clauses
4 and 5 of section 70 of the bankruptcy act. Edmondson v. Hyde, 2
Sawy. 205, Fed. Cas. No. 4,285; Allen v. Massey, 17 Wall. 351; South-
ard v. Benner, 72 N. Y. 424, And this, too, notwithstanding the
fact that the sale under which the petitioner claims was made more
than four months before the filing of Taylor’s petition to be adjudged
bankrupt. This conclusion is the only one which will harmonize
with the evident intent and purpose of the bankruptcy act that all
property which, under the laws of the state, may be resorted to for
the satisfaction of the bankrupt’s debts, shall pass to the trustee as
the representative of all the creditors. The ruling of the referee is
affirmed, and the petition will be denied.

In re EMPIRE METALLIC BEDSTEAD CO.
(District Court, N. D. New York. June 28, 1899.)

1. BANRRUPTCY—ACTS OF BANRKRUPTCY—APPLICATION BY CORPORATION FOR
VOLUNTARY DISSOLUTION,

‘Where a corporation, under the provisions of a state statute, files in a
state court its voluntary application for dissolution and for the appoint-
ment of a receiver to wind up its affairs and distribute its assets, such
application is not an assignment for the benefit ot its creditors, nor equiva-
lent thereto, and does not constitute an act of bankruptcy by the corpora-
tion.

2. Samm,

Even if such a proceeding were equivalent to an assignment for the bene-
fit of creditors, as producing similar results, still the provisions of the bank-
ruptcy law, defining acts of bankruptcy, cannot be extended by construc-
tion to embrace transactions equivalent to, but not identical with, those
denounced as acts of bankruptey.
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In Bankruptey. .-On motion: for ad]udlcatlon in mvohmtary bank
ruptcey.

The following are the report and opmmn of the referee in bank
ruptey (William H. Hotchkiss, Referee):

‘This i, .an issue referred to me by stipulation of all parties, on an order of
the distriet court;bidding me to report on the facts, with my opinion. There
is practically no dispute as to the facts. Indeed, -those that are essential to
a decision ‘of the main question at issue are stipulated. The alleged bankrupt
isa manufacturing corporation organized under the laws of the state of New
York. ' Finding:itself to be insolvent, it on April 27, 1899, on the petition of its
board of «directors, began a proceedmg, under  section 2419 of the New York
Code, for a voluntary dissolution. of such corporation, and, incident to such
dissoliition, under section 2423, asked and was granted the appointment of
Edward -C. Baynes, its presxdent as temporary receiver of all its property.
At the time of the:argument, the attorney for the alleged bankrupt seemed loath
to admit that the corporation was “Insolvent,” in the sense given that word.in
section 1 of the act of 1898; but in: his brief, filed subsequently, he asserts that
the corporation does not deny its 1ns0hency and submits the broad question
denuded of techniealities. ' Even had he not done so, in view of Lea v. George
M. West iCo., 91 Fed. 237, and Bray v. Cobb, 91 Fed: 102, proof of the sol-
vency of th1s corporation mlght not have availed in this proceedmg The peti-
tion, as filed, does not allege that this corporation is a manufacturing corpora-
tion, but the answer seems to admit that fact. The polnt was raised on the
argument by the attorney for ‘the corporation, but” wh§’ overruled on the
ground that, having admitted the character of the cmporation m his answer;
he :could not later avail himself of the omission complained of.’

Aside from these two disputed matters, both of which seem now to be con-
céded by thé attorney for the alleged bankrupt, there i3 no question of fact
at issue. - The inquiry can theréfore be directed to the broad proposition wheth-
er when, in New York, an insolvent manufacturing corporation applies for' its
dxssolution under the state law, and, incident.to such gpplication, a temporary
receiver is appointed to take charge of its property, such a transaction:is, within
the meaning or purpose of the bankruptey act of 1898, an act of bankruptcy,
entitling' ‘its eréditors, who maké the petition Within {he statutory limitation -
as to time; to an adjudlcatlonoof the bankruptcy of such’c¢orporation. The ques-
tion;raised is not only -novel, ‘but a: solution of it is of great importance.to the
commercial world. It is probably within reason to say that a goodly propor-
tion of the business of the country is now transacted by.corporations which,
under section 4; subd. b, may be adjudged involuntary 'bankrupts It is doubt-
less equally true that:in all the states the assets of thege corporations, when dis-
solved, either at the instance of .the sovereign power of -the state, of a cred-
itor, or of the officers of the corporation itself, are turned over to receivers
appointed by the state courts, and by them distributed. If the contention of
this alleged bankrupt is well grounded, all of these corporations may, without
restraint, even though insolvent, insist that the interdiction against voluntary
assignments for the benefit of creditors put on natural persons by the act of
1898 does not apply to them, and thus a vast majority of such cases be wound
up in the state courts, and the bankruptey act be, to this extent, rendered a nul-
Tity, So far asT have been able to learn, this question wasinot passed on un-
der any of the previous banl\ruptcy laws. It certainly has:not until now come
up under the present statute. 'In ré Etheridge Furniture: Co., 92 Fed. 329, is a
case where a’ corporation made a general assignment. ' T h_'we therefore sought
to'give it an investigation as exhaustive as its importancé mérits, and, in doing
s0, have been tempted, by the catholic spirit evinced by the able attorneys
who argued it, to treat it as an acadernlc problem, as well as determining a
controversy of vital importance to this corporation and its creditors.

The old-time question of jurisdiction was early eliminated from this contro-
. versy. .. Indded, it could not well be insisted on. Ever since Sturges v. Crown-
inshield (1819) 4 Wheat. 122, and Ogden v. Saunders (1827) 12 Wheat. 213, the
right of congress to pass a bankruptcy statute which ‘should be paramount to
state insolvency laws has been conceded. While it has been held that, in pur-
suance of this power, congress could not pass a law which would oust the state
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of its control over the existence of corporations to which its laws gave birth,
yet it has been frequently held that there are, in effect, two proceedings when
an insolvent corporation is wouud up, viz.: The dissolution of the corpora-
tion, over which the state alone, short of the usual elements which give
federal courts jurisdiction, has power; and the marshaling and distributing of
the assets of the corporation, over which, in proper cases, the federal courts
had the paramount right to preside. In re Merchants’ Ins. Co., Fed. Cas. No.
9,441; In re Independent Ins, Co., Fed. Cas. No. 7,017; In re Washington
Marine Ins. Co.,, 2 N. B. R. 648, Fed. Cas. No. 17,246; Platt v. Archer, Fed.
Cas. No. 11,213; Hart v.. Railrocad Co., 40 Conn. 524; In re New Amsterdam
Ins. Co., Fed. Cas. No. 10,140; also Chandler v. Siddle, Fed. Cas. No. 2,594.
It has also been frequently held—and this is in answer to the point urged by
the alleged bankrupt on the authority of Shields v. Coleman, 157 U. 8. 168,
15  Sup. Ct. 570, that, when a state court has assumed jurisdiction over a cor-
poration through its receiver, the federal courts will not interfere with such
jurisdiction or the possession thereunder—that this rule yields to the broader
rule in bankruptey. Thornhill v. Bank, 5§ N. B. R. 375, Fed. Cas. No. 13,991;
In re National Life Ins. Co., 6 Biss. 36, Fed. Cas. No. 10,04G6; In re Mer-
chants’ Ins. Co., supra; Buchanan v. Smith, 16 Wall. 277-308. In spite of this
corporation’'s application to the state court for a dissolution, and the appoint-
ment of a temporary receiver by such court, the local law necessarily. yields
to the general law, and an adjudication of bankruptcy will be granted if it
shall be determined that this corporation has committed an act of bankruptey.

On the argument, it was urged by the petitioning creditors that this trans-
action brought the alleged bankrupt within the first act of bankruptey found in
the law of 1898, in that it had conveyed and transferred its property with
intent, at least, to hinder and delay its creditors. Compare section 3, subd.
a, el 1, with section 1, ¢l. 25. Many of the cases which arose under the law
of 1867 turned upon a like contention, based upon similar words in the act, and
cases will be found both ways. But the words which constitute the first of
the five acts of bankruptcy have from time immemorial, in the minds Both of
the bar and of the bench, been associated with actual fraud, and I should be
loath to hold this corporation g bankrupt on the ground that, in applying for a
receivership, it has committed an actual fraud on its creditors; and-that, too,
irrespective of whether its action is or is not a fraud .on the act. Nor is it
necessary 1o so, hold, as the issue can well be decided on the proper construe-
tion of other acts of bankruptcy, and by an examination of the intent of con-
gress and the purpose of the law.

The petitioning creditors seem to rest their case upon. two contentions:
First (section 3, subd. a, cl. 5), that the transaction complained of amounted
to an admission in writing of the corporation’s inability to pay its debts, and
a willingness to be adjudged a bankrupt on that ground; and, second (Id. cl.
4), that it has committed an act which, under the laws of the state of New
York, is-the equivalent -of a general ass1gnment by the corporation for the
beneﬁt of its creditors.

As to .the first of these propositions, the contention of the petltlonlng cred-
itors does not seem well founded. Indeed, they do not strongly urge it. It
may well be asked whether the fifth act of bankruptcy is of any value, other
than either to those rare individuals who are so squeamish as not to wish, as
it were, to sign their own commercial death warrants, but who prefer to send
a letter through the mails, and let a creditor, on the strength of it, begin a
proceeding, or else to corporations who seek to avail themselves of the method
there provided to.go into involuntary bankruptey voluntarily. The case at bar
is not one in which this act of bankruptcy is available. It will not be denied
that this corporation, in its application for a receiver, admitted in writing that
it was unable to pay.its debts; but, on the other hand, it cannot be asserted
that by so doing it admitted its willingness to be adjudged a bankrupt on that
ground. In fact, by making this application in the state court, instead of the
tederal, it indicated its unwillingness to be adjudged a bankrupt. The two ele-
ments must appear. One is lacking. ‘Fherefore, without any discussion of the
difference between the meaning given by the courts to the words “bankrupt”
and “insolvent,” it must be held that these creditors cannot safely rest their
case.upon the fifth of the acts of bankruptcy.
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As to the:second of these propositions, however, I am convinced that the
petitioning' creditors are right. When the case was argued, and even while,
prior-to the filing of the briefs, I was making an independent investigation, 1
felt that this corporation had not committed an act of bankruptcy, and that an
ddjudication should be denied; but a further investigation into the phrasing
of ‘the law, and a consideration of the results on creditors of insolvent corpo-
rations, should the opposite conclusion be announced and sustained, have led
me to recommend that an adjudication be granted.

The points urged by the alleged bankrupt are, in brief, the following:
First. That nowhere in the law of 1898 is the transaction in question made
an act of bankruptey; that this corporation could make a general assignment,
and; had it done so, would have committed an act of bankruptcy; and that it
is a forced and unreasonable construction to say that a receivership for the
purpose ‘of winding up the corporation’s affairs is equivalent to the general as-
signment of an individual for the benefit of creditors. Second. That the New
York statute:controlling upon the winding up of insolvent corporations is in
harmony: with the federal statute regulating the marshaling and distribution
of the assets of a bankrupt, and, if in harmony, jurisdiction already obtained
by the state courts should not be ousted.

It is unnecessary to enlarge here upon these arguments. They were urged
with much force and with great ability, and should be controlling upon the
court’s' answer to the main proposition, unless they can be conclusively an-
swered, or unless their logical outcome will negative the purposes of the bank-
ruptey act of 1898,

An examination of the law of 1898 negatives the contention that the use
of the words “general assignment for the benefit of creditors’” is necessarily
exclusive of a transaction such as that in the case at bar. The clause under
construction, with unnecessary words eliminated, is as follows: ‘“Acts of bank-
ruptcy by a person shall consist of his having * * * (4) made a general
assignment for the benefit of his creditors.” The use of the word ‘“person” is
important. By reference to gection 1, cl. 19, it will be seen that the word
“person” includes ‘‘corporation,” except where otherwise specified; and, by
clause 29, words embracing the plural number may apply to or mean only a
single person or thing. It would have been nonsense to have said, “Acts of
bankruptcy by a person shall consist of his having * * * (4) made a gen-
eral assignment for the benefit of his creditors, or applied for a receiver under
a state law to wind up the affairs of a corporation on the ground of the insol-
vency thereof.”” Acts of bankruptcy are expressed in a single paragraph, and
predicated of a single human being. Corporations and partnerships are in-
cluded by general clauses elsewhere. The same method was followed under
the law of 1867, §§ 39, 48. Compare, also, section 59, subd. b, of the act of 1898,
for another like use of the word ‘‘person” in the broadly generic sense. Still
further, an examination of the statute shows that, whenever any striking excep-
tion to the well-known policy of a bankruptey law was inserted, that excep-
tion was marked by specific words. Thus, bankruptcy legislation, per se,
should be binding wpon all persons and corporations; yet by section 4 it is
provided that ‘“any person who owes debts, except a corporation, shall be enti-
tled to-the benefits of this act as a voluntary bankrupt”; and, by the same
section, that “any natural person, except a wage earner or a4 person engaged
chiefly in fa,rmmg or the tillage of the soil, -* * * ghall be subject to the
provisions' and entitled to the benefits of this act.” Still further, unless some-
thing is inderted to the contrary, a bankruptcy law being uniform, exemptions
should be uniform; yet an exception to this principle is found in the specifie
words of section 6. There are no such exceptions in section 3, subd. a. Cor-
porations; partnerships, and individuals can commit all the acts of bankruptcy.
Persons cannot apply for receiverships. Partnerships, as-such, cannot, but
corporations can. In fact, it is their natural route towards liquidation. -If,
then, the results of the two metheds of winding up the affaits of insolvent
corporations are ‘substantially the same, and it appears that, for reasons of
syntax, but one is expressed, and that it was the policy of the framers of ‘the
law to mdlcate by unmistakable words any marked diversions from the usual
provisions of ‘a- bankruptey law, it can be safely asserted that, by the words
“general assignment for the beneﬁt of creditors,” congress meant to include the
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e(gfuivalent act of a corporation applying for a receivership to wind up its
affairs.

It is, of course, true that a corporation, in the state of New York, at least,
can now make a general assignment for the benefit of creditors. This, it is
thought, was not so until the enactment of section 48 of the stock corporation
law in 1890. Croll v. Knitting Co., 17 App. Div. 282, 45 N. Y. Supp. 680;
Bank v, Brewster, 17 Misc. Rep. 443, 41 N. Y. Supp. 203; Bish. Insolv. § 117
et seq.; Burrill, Assignm. § 45. But a general assignment is not the usual
method adopted by corporation lawyers in winding up these creatures of the
state. For obvious reasons, the other way is more popular. The dissolution
proceedings provided for by the Code of Civil Procedure not only does two
things at once,—dissolves the corporation and distributes its assets, the first of
which a general assignment does not do, but, as the practice has been worked
out, the only adverse party usually notified, or who appears at the time the
application is made for the dissolution and the temporary receiver, is the attor-
ney general, with the result that instead of the receiver being the choice of
the court, as is the theory of the law, he is the choice of the corporation or of
the corporation’s attorney. From this point forward, the administration of a
corporation’s assets is, in effect, in the hands of the receiver and the attorney;
applications to court for permission to sell and the like being usually without
notice, and merely perfunctory steps to keep within the terms of the law.
Nor is there a practical difference in the matter of preferences. An individual
can prefer to the extent of one-third. But sinee July 1, 1898, he has ceased
to avail himself of the privilege, and it cannot be presumed that it was the
expectation of the framers of the bankruptcy law that a failing debtor who
made an assignment would continue the practice. No different is it as to
corporations. By the law of New York, they cannot prefer, for any prefer-
ences made while they are insolvent can be set aside. This equivalence con-
tinues throughout. The assets are collected and distributed without prefer-
ences, by a man chosen by the failing debtor, with little supervision by the
courts, and, as a rule, with few notices to creditors, or any active co-operation
on their part. Therefore a corporation, in applying for a receiver, and the
administration of the bankrupt concern’s assets through that officer, is, in its
effect, strikingly equivalent, even if not equal, to a general assignment for the
benefit of creditors. If, from the standpoint of a creditor,—which is the only
standpoint to be taken by a bankruptey court,—there is any difference, other
than that in the one the court formally accepts and appoints the nominee of
the debtor, and that in the other the debtor itself chooses the assignee, I have
not been able to discover it. There is a distinction, it is true, but it is one
which, in practice, is without a difference. The attorney for the alleged bank-
rupt calls attention to the analogy which exists between the effort frequently
made in this state and elsewhere to hold transfers by insolvent debtors through
the instrumentality of chattel mortgages, deeds, and bills of sale general as-
signments, and therefore void, becauvse preferring one creditor to a larger ex-
tent than permitted by the statute; but he overlooks the fact that the state
courts, in refusing to hold such transactions equivalent to general assignments,
were not construing a system of jurisprudence, the cardinal principle of which
i3, by sweeping aside all artificial distinctions, in summary fashion, if neces-
sary, to get at equality of payment, and thus equity to all.

But the most impressive of the arguments urged by the alleged bankrupt is
that the state statute and the fededral statute are in harmony, and that, there-
fore, the court which obtained jurisdiction first should be allowed to adminis-
ter the estate. If they are in harmony, there is no doubt that the alleged
bankrupt is right; but are they? Bankruptcy laws have two main and sev-
eral minor objects. The main objects are: (1) That an honest debtor may
obtain a discharge enforceable throughout the limits of the United States;
(2) and, as a condition precedent to such discharge, that he shall submit his
property to the court and its officers, and that the same, with certain humane
exceptions, called “exemptions and priorities,” shall be distributed ratably
among all his creditors. Buchanan v, Smith, 16 Wall. 277; Bailey v. Glover,
21 Wall. 342; Fisher v. Vose, 38 Am. Dec. 243. Among the minor objects
of such a law are: (1) That the estate of a debtor shall be cheaply and speed-
ily administered; (2) that the priorities allowed spa]l be uniform; (3) that
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creditors shall have notice of all proceedings; and (4) most important, that the
estate shall be marshaled and distributed by an officer chosen by the creditors.
If this 1s a fgir statement of the objects of the law, the statute of New York
controlling on the marshalmg and distributing of ‘'a corporation s assets is not
in hatmony with the bankruptcy act. It cannot, of course, be said that there
is -the same merit in the contentiqn of these creditors that there would be were
they creditors attacking an individual on the ground that he had made a gen-
era]. assignment, either with or without preferences; but the harmony urged
on. the argument, and again asserfed in the brief of the. counsel for the alleged
bankrypt, doés not really exist. Compa.re Shyrock v. Bashore, 13 N. B. R.
481, Fed, Cas. No. 12,820. .

'Jl‘he first of the great objects of the bankruptcy law is of no moment here.
A discharge from debts.is not asked for, because the dissolution of a corpora-
tion is sought, and it, so far ag its creditors are concerned, dies. It has nei-
ther a future nor a hereafter. Its debts die with it. Shyrock v. Bashore, supra.
But what of-the second great object of a bankruptey law,—ratable distribution?
It is urged with much. force, and equal truth, that, under the state law, this
oorporation could not prefer one credltor over other creditors, and it is not
claimed that it seeks other than a ratable distribution. But whatever the cor-
poration. 1may or may not have done the law does for it, and in that is the
want of harmony which alone entitles these petitxoning creditors to an adjudi-
cation.

It is unnecessary to.go jnto the mooted questxon of the title possessed by a
temporary receiver intermediate his’ appointment and his appointment as a
permanent receiver, or. his litle after he shall “become a permanent receiver.
Neither is .it' necessary to review the mass of judicial decision which some-
times recognizes, . sometimes réfuses to recognize, a receiver’s right to sue in
a foreign jurlsdiction. Boot,h v. Clark, 17 How. 322; Chandler v. Siddle, 10
N. B. R. 236, Fed. Cas. No. 2,504, It is sufﬁeient to say that, in spite of deci-
sions which are confusing in the extreme, the law in the United States, differ-
ing from the.law in England is to the effect that, while a receiver will usually
be allowed. by comity to sue in another state, hls title to’ property which may
be in that state, and therefore his right to possession, will bé recognized by the
courts of that state only to such an extent as will not conﬂlct with the rights
of the, citxzens of that state or with public policy, Gluck & B. Rec. (2d Ed)
p. 222;° 20 Am. & Eng. Enc. Law, pp. 34, 36,.65; Smith, Rec. § 240; Bank v.
Laeombe 84 N. Y. 367T; Attorney General V. Atlantlc Mut, Life Ins. Co., 100

Y. 27f) 3.N. B. 193;  Folger. v. Insurance Co., 99 Mass. 267; Slmpkms V.
bmlth 50 How. Prac. 56; and American Nat. Bani of Denver v. National
Benevﬁt & asualty Co., 70 Ted. 420. The decisions in one state are too apt
to be the reverse of those in a,nqther It did not appear on’ the argument
that this corporation had Froperty in other stafes, though, from the fact that
a majority of the petitioning creditors are nonresidents of New York, it can
be inferred that a goodly number of its debtors, as well, are citizens of other
states. Even if the situs of a debt due a corporation 1s the place where the
corporation is domiciled, —though this is not, apparently, a rule uniformly rec-
ognized,—there is no questlon but what a majorlty of the states permit their
citizens, by garnishee process. ot analogous proceedings, to seize the property
of an msolvent corporation domiciled in another state, and recognize their
title and interest as paramounit to the title and interest of a forelgn receiver.
If, then, in some of the states, the questlon of a foreign receiver’s title to an
msolvent corporation’s property therein is unsettled, and, still more, if in a
very large number of states it ls settled against a receiver, what of the doc-
trine of preferences? I am informed, though it was not stated on the argu-
ment, that garnishee process has already been begun in the state of Pennsyl-
vania agatinst some of this corporation’s property there. Whether that be true
or not, the principle is the same. If courts of other states permit creditors
resident of such states to resist the title of a receiver under the laws of this
state, those creditors by operation.of law may become preferred, and, so far
as they are concerned, and therefore all the other creditors whose d1v1dends
are thereby reduced, the main purpose of the law may be violated. The same
argument may be made, if, instead of preferences, the subject under investi-
gation be the priorities allowed in different states, or if the subject be the ex-
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penses of administraticn. Congress has given creditors the right to insist that
the priorities and expenses be no more than those fixed by the federal law of
1898. State laws are in this particular harmonious neither with each other
nor with the federal statute. As a rule,’ the state statutes are more liberal.
The general creditors have the right to insist that that difference be theirs,
rather than the property of creditors given priority locally, or receivers or
assignees chosen by the defunct concern. It is urged that the state law pro-
vided that creditors be notified and consulted, as does the federal law; but an
examination of the sections of the Code concerning notice and of the sections
of the bankruptcy law on the same point, to say nothing of the want of notice
characterizing the state proceeding in actual practice, will at once bring out the
marked difference between the two statutes. But more important than any of
the minor objects of the bankruptcy system is that it puts into the hands of
creditors the right to choose the officer who shall administer the estate. In
the case at bar the creditors were not consuited, and the receiver appointed is
the president of the defunct corporation. He is a reputable citizen, and doubt-
less competent to be the court’s representative; but it has been held from time
immemorial in England, and similar dicta will be found in many of the cases
under our law of 1867, that one of the main objects of the bankruptcy system
is to put the personnel of the administrating officer into the hands of the cred-
itors. Thus might the parallelism be carried further. The harmony between
the two statutes, therefore, becomes very inharmonious, and the second point
urged by the alleged bankrupt valuable to the petitioning creditors, rather than
to it.

With these differences and the results fo be accomplished in mind, it will bear
repetition that it has been often held that a bankruptey law is a remedial
statute, and that it should be construed with a view to effect its objects, and
perform justice between a debtor and his creditors. In re Muller, Fed. Cas.
No. 9,912, It will not be forgotten, also,—and there can be no doubt about
the propriety of the ruling,—that, where there i8 a doubtful meaning to a phrase
in the bankruptcy law, that construction should be controlling that will give
the most uniform operation throughout the country. Railroad Co. v. Jones,
5 N. B. R. 97, Fed. Cas. No. 126. The purpose of the words “made a general
agssignment for the benefit of creditors” is clear, when applied to the act of a
natural person. It is not so clear—indeed, in the light of what has gone be-
fore, it is, perhaps, doubtful-~when applied to a corporation. The broad, rather
than the narrow, meaning must be given.

The reasonableness of this view will be emphasized by a glance at the con-
verse of it. Would it be anything other than that, though the bankruptcy
law of 1898 prohibits corporations from becoming voluntary bankrupts, they
can, without let or hindrance, become voluntary insolvents under the state
law; that, though it is the policy of the bankruptcy system to administer es-
tates through the creditors by frequent notice, and by means of an officer of
their own choice, yet insolvent corporations may administer their property prac-
tically without notice, and by an officer chosen by the defunct concern; that,
though it is the policy of the federal law that no creditor be given a prefer-
cnce, yet, by the operation of local laws, nonresident creditors may get their
full due, and local creditors but a small percentage? In short, such a ruling
would make the bankruptcy law not only inharmonious with the purposes
which led to its enactment, but would remand creditors of insolvent corpora-
tions to laws and customs which in themselves were a frequent source of the
complaints that crystallized into the demand from creditors all over the coun-
try that the present law have involuntary features, that debtors might at
last be amenable to restraints and penalties long thought necessary, and as
long enforced in other commercial nations.

Besides all this, there is much reason, as well as authority, in the conten-
tion that the action of this corporation is a fraud on the bankruptcy act itself.
Recent cases holding to this doctrine (predicated, however, on general assign-
ments, not receiverships) are In re Gutwillig, 90 Fed. 481, affirmed in 92 Fed.
237; In re Sievers, 91 Fed. 366. See, also, a like dictum in Re Etheridge Fur-
niture Co., 92 Fed. 829, 332. Were it necessary, it would perhaps not be diffi-
cult to maintain eyen so pronounced a position, and thus to hold this corpo-
ration a bankrupt even without showing the commission by it of one of the
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five: aets of bankruptcy defined in the law. Without, however, going to that
limit, & strong argument pointing to the propriety of the enlarged meaning of
the fourth act of bankruptcy already given may be deduced from the trend
of . degision, prior to the act of 1898, as to the effect on the rights of creditors
of a.general assignment for the beneﬁt of creditors, even if without prefer-
ences. None of our bankruptcy laws previously passed have recognized, in
words, a general assignment for thé bemefit of creditors as an act of bank-
ruptcy. The English bankruptey law does not apply to corporations. They
are wound up under the ‘“Companies Act,” as it is called, by a liquidator ap-
pointed by the high court of justice. There are, therefore, no English decisionsg
available to the particular question- involved. . Nor are there decisions under
the law of 1867, which permitted both kinds of bankruptcy where the debtor
was. a corporation, because, early in the admimstratlon of the law, it was
decided that the appointment by a state court of a receiver to take possession
of the property of a corporation was ‘“‘a taking on legal process,” within the
meaning of the thirty-ninth section of the act. In re Merchants’ Ins. Co., 8
Biss; 162, Fed. Cas. No. 9,441, and other cases previously cited. In other
words, the courts were not obliged to go behind the law, and stand upon the
purposes - of the law. Butf, with reference to natural persons, the trend of
judicial decision is very striking. For a century or more it has been held in
England that the making of a general assignment for the benefit of creditors
is a fraud on the bankruptey law, in that it takes the administration of the
estate from the hands of the officer: appointed under that law, and puts it in
the hands of a person or officer chosen by the failing debtor. Gazz. Bankr,
(4th HEd.) p. 88. It is impossible to add anything concerning this trend of de-
cision in England to the admirable opinions found in Barnes v. Rettew, Fed.
Cas. No. 1,019, and in Globe Ins. Co. v. Cleveland Ins. Co.,, Fed. Cas. No.
5,486, and in the briefs of the able counsel reported in Platt v. Archer, supra.
The English bankruptcy law now contains a clause analogous to ours, making
a general assignment for the benefit of creditors an act of bankruptcy. Section
3, subd. a, cl. 4, Bankruptey Act 1898, But, without it, it cannot be doubted
that the. broad rule referred to would still be recognized there, and that, if
necessary, the courts would still hold that such an assignment is a fraud on the
law. This has not always been the view of our courts. Under the law of
1841, following the English decisions, it was frequently held that such an as-
signment was an act of bankruptey per se, even though not strictly within
the meaning of section 1 of that law.. Jones v. Sleeper, Fed. Cas. No. 7,496;
Gassett v..Morse, Fed. Cas. No. 5,264; Ex parte Breneman, Fed. Cas. No.
1,830. TUnder the law of 1867, it was early held that such an assignment was
not an act of bankruptcy, and the various district and circuit courts disagreed
with each other for many years. Compare Langley v. Perry, Fed. Cas. No.
8,067, with In re Smith, Fed. Cas. No. 12,974. The question was, however,
finally settled in Globe Ins. Co. v. Cleveland Ins. Co., supra,—an opinion which
is luminous with learning and eloquent of industry. Compare, also, In re
Kraft, 4 Fed. 523. The supreme court of the United States seemed to doubt
whether, under the law of 1867, such an assignment was an act of bankruptey.
Mayer v. Hillman, 91 U. 8. 496, 501. And yet in Boese v. King, 108 U. 8.
379, 383, 2 Sup. Ct. 765, it finally and flatly recognized the principle. Now, if the
English doctrine is the true one, and our courts so hold in many dicta, even if
by reason of words in our bankruptey laws which could be more easily
stretched to the implied meaning, and thus a resort to the broad principle
avoided, there are few precise holdings that a general assignment without pref-
erences Is per se a fraud on the law, and, therefore, an act of bankruptcy.
though neot so denominated in the words of the statute, what shall be said
of an act which takes from the creditors the right to nominate their own trus-
tee, and vests that right in a failing debtor, and whicli permits certain cred-
itors to secure preferences, which, in short, nullifies the two main purposes of
a- bankruptcy law applicable to corporations? If the courts could spell the
words ‘‘general assignment for the benefit of creditors” into the laws of the
past, it certainly is no greater—indeed, it is a much less—exercise of equity
powers to interpret those words as meaning, when applied to corporations, the
equivalent act of ligquidating through a receiver.

I therefore recommend that an order be entered adJudgmg the Empire
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Metallic Bedstead Company a bankrupt, on the ground that, being insolvent, in
applying for its dissolution and for a temporary receiver under the laws of the
state of New York it did an act equivalent to an assignment for the benefit
of its creditors, within the meaning and purpose of the bankruptcy law of 1898,
and thereby committed an act of bankruptcy. Let a report be prepared tc the
district court accordingly.

Lewis & Lewis (Tracy C. Becker, of counsel), for petitioning credit-
ors.

Moot, Sprague, Brownell & Marcy (William M. Marcy, of counsel),
for alleged bankrupt.

COXE, District Judge. The Empire Metallic Bedstead Company is
a manufacturing corporation organized under the laws of New York.
In April last the directors made application, under the provisions
of the New York Code of Civil Procedure, for its voluntary dissolu-
tion. A receiver was appointed by the state supreme court and duly
qualified as required by law. A petition in involuntary bankruptey
was thereafter filed by certain creditors alleging, inter alia, that the
proceedings in the state court constituted an act of bankruptcy. The
corporation answered denying that it had committed an act of bank-
ruptcy. The issue thus framed was referred to the referee who re-
ports in favor of an adjudication. The matter now comes to the court
for decision under the provisions of rule 8 of this court. The sole
question to be determined is whether the application for a voluntary
Jissolution in the state court constitutes an act of bankruptcy. All
other allegations of the petition were abandoned at the argument.
It is not pretended that the Metallic Bedstead Company has commit-
ted any of the acts enumerated in section 3 of the act, but it is asserted
by the petitioners that the proceedings in the state court are equiva-
lent to “a general assignment for the benefit of creditors.” "Even if
equivalency be admitted a construction which adds a new act of
bankruptcy to the law is beyond the power of the court. It is judi-
cial legislation. A petition for a voluntary dissolution is not an
assignment for the benefit of creditors. This must be conceded, and.
with the concession debate must cease. Were this otherwise the
court might expand the list of acts of bankruptcy indefinitely by
demonstrating that acts not stated in the law and not within the
legislative intent produce results similar to those which follow from
the acts which are there stated. Acts which one court may regard
as equivalents another court may decide to be wholly dissimilar.
Thus will the practitioner embark upon a shoreless sea of speculation
where judicial ingenuity will be substituted for the plain provisions
of the statute. If this view of the law be correct further discussion
is unnecessary.

Argument designed to prove the similarity of results and the
inadequacy of the law is clearly beside the mark. When the court
has ascertained what the law actually provides its duty is done. The
question is not what the law should be but what it is. Admitting,
however, that the examination may be extended along the lines urged
by the petitioners, the court is not prepared to accept their conclu-
sions. It is thought that there is much to be said in favor of the
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proposltmn that the proceeding for 'a voluntary dissolution of a' cor-
pot‘atmn 18 mot the equivalent of & general assignment'for’ the benefit
of' crédthrs and that ‘the omission of the former, as an act of bank-
ruptey was not the result of inadvertence, but was intentionally made.

Those who practiced under the former act will' remember that one
of the principal accusations against it and the one.which largely
influenced its repeal was the fact that it permitted reckless, and,

oftentimes, revengeful .creditors to take the affairs even of a solvent
corporation out of the hands of the state courts and plunge it into
bankruptcy against the protests of those most deeply interested. May
it not be that congress deliberatgly.intended to leave the. dissolution
of these creatnres of statute to the courts of the sovereign that cre-
ated them? . There are many provisions of the act which indicate that
it was not' the purpose of the lawmakers to interfere so long as the
proceedings are free from fraud and-are not manifestly antagonistic
to the purpeses of the act.. A corporation cannot become.a voluntary
bankrupt. It is, therefore, compelled to seek relief in the state courts.’
Only a manufacturing corporation, or one engaged in similar pursuits,
can.be made an involuntary bankrupt, ~ Section 4, cls. a,b. A corpo-
ration. may make an assignment for the benefit of creditors, and it
must be: assumed that the lawmakers. had in mind the distinction
between-this.act and the submission by the corporation of its affairs
to the court, in .order that they may be wound up by an officer ap-
pointed. by the court and under its supervision. One:important dif-

ference between the two proceedings is that a general assignment
usually 1mphes insolvency; a voluntary dissolution does not. The
latter courseis frequently resorted .t¢ where a.solvent. corporation
desires to.go. out of business. If the petitioners”confention be ac-

cepted as the. correct exegesis of the law a solwent as. well as an in-

solvent cqrporatwn can ‘be forced into bankruptcy, - By applying for
a dlssolutxon it has made a general ass1gnn1ent and. an, adjudication
must follow. .. The fact that the corporation is abundantly able to pay
its credltprs is no bar. This question is set at rest:by the decision
of the supreme court in the case of George M. West Co. v. Lea, 19
Sup. Ct. 836, reported below, 91 Fed. 237. This was the case of a
corporation whlch had made a general assignment. - A petition in
bankruptey,was filed and the corporation answered denymg in-

solvency. . ..The court say:

“Our conelusiqn then, js that, as a deed..of general ass1gmnent for the benefit
of credxtors is ‘made by the banluuptcy act alone sufficient, to justify an adju-
dication in’ im'oluntan, bankruptcy against the debtor making such deed, with-
out referené¢é to hi§ solvency at the time - of the filing of the petition, that the
denial of insolvency by way of defense to 4 petition based upen the making
of a deed of general assignment, is not warranted by the bankruptcy law; and,
therefore, ’thattt‘le question certified must be answered in the negative.”

Thus a corporation which is not bankrupt and which has merely
asked for permlssmn to go into liquidation is forced into a position
which may seriously impair the value of its property.  The discussion
might be purdued indefinitely and other dissimilarities pointed out,
but it is unnecessary. . The court is of the opinion first, that the pro-
vision of the law is too plain to admit of construction, and, second,
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that even if this were otherwise, the differences between the two pro-
ceedings in question are so marked that they cannot be regarded as
equivalents. The petition is dismissed.

In re HEMPSTEAD et al.
(Circuit Court, E. D. Pennsylvania. August 14, 1899.)
No. 31.

1. CustoMs DUTIES—BOARD OF GENERAL APPRAISERS—HEARING OF APPEALS,
There is nothing in the law governing the board of general appraisers
which requires that there should be original testimony heard by them in
every case on appeal, and such testimony is unnecessary where the record
and exhibits sent up by the collector furnish sufficient basis for their de-
cision.
2. SaME—CLASSIFICATION—SCIENTIFIC BooEks.

The fact that the author of a medical work quotes largely from the
writings of others, and deals with the results of investigations made by
others, does not deprive his book of its character as one of “original scien-
tific research,” entitled to free entry, under paragraph 410 of the tarift
act of 1894,

3. Samr—Booxs—UNBOUND SHEETS.

The word “books,” as used in the provision of the free list of the tariff
act of 1894 (paragraph 410), permitting the free entry of “scientific books
and periodicals devoted to original scientific research,” cannot be given such
a narrow construction as to exclude the unbound sheets of a scientific book.

This was a proceeding by the United States to review the decision
of the board of general appraisers reversing the action of the col-
lector in assessing for duty certain merchandise imported by O. G.
Hempstead & Son.

James M. Beck and M. F. McCullen, for the United States.
Frank P. Prichard, for respondents

GRAY, Circuit Judge. The facts in this case are established by
the record, and are undisputed by either party. = They are as follows:
O. G. Hempstead & Son imported into the port of Philadelphia, on
May 26, 1896, certain merchandise, consisting of printed sheets of a
work entitled “A Text-Book on Diseases of the Ear and Adjacent Or-
gans, by Dr. Adam Politzer.” After due entry, the merchandise in
question was classified by the local appraiser, and a duty assessed
thereon of 25 per cent. ad valorem, under paragraph 311 of the tariff
act of August 28, 1894. The importers made protest, and appealed
from this elassification and assessment of duty, and claimed that the
merchandise was free from duty, under paragraph 410 of the said
tariff act. The appeal then came before the board of United States
general appraisers, and on November 29, 1896, the board reversed
the decision of the collector of this port, and found that the mer-
chandise in question was exempt from duty, under paragraph 410 of
said tariff act. No witnesses were called on behalf of the importers
before the board of United States general appraisers. Three ques-
tions have been raised by the government, viz.: First. That the im-
porter offered no oral testimony before the board of appraisers, and



