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There is no question as to what case was presented, nor as to the
circumstances under which it was presented, to counsel for the de-
fendant, and it is simply a question of law, upon admitted and un-
disputed facts, as to whether these facts are sufficient to show that
the defendant acted with reasonable and probable cause; and, being
of the opinion that they are sufficient and do so show, the motion of
defendant will be sustained, and the jury will be instructed to return’
a verdict in favor of the defendant.

LANGFORD v. UNITED STATES.
(Circuit Court, D. Oregon. July 28, 1899.)

DaMAcEs— BrEACH OF CONTRACT.

A contract for building a lighthouse, by which the United States agrees
to furnish the necessary metal work, in the absence of any specified time
binds it to supply such material within a reasonable time, and, if it fails
to do 80, by reason of which the contractor is compelled to suspend work,
and discharge his men, he is entitled to recover as damages the increased
cost of necessary labor by reason of a rise in wages, necessary expenses,
and loss of materials resulting from stopping the work, and interest on the
deferred payments under the contract, but not, where he subsequently
completes the contract, for the value of his time during the delay, and dur-
ing which time he performed no services. )

This was an action against the United States to recover damages
occasioned plaintiff, as a contractor for the building of a lighthouse,
by reason of delay in furnishing certain materials required by the
contract.

O. F. Paxton, for plaintiff.
John H. Hall, for the United States.

BELLINGER, District Judge. The plaintiff had a contract with
the United States for the construction of a lighthouse at the mouth
of the Columbia river, the latter to supply the metal work used in the
building. Plaintiff moved his plant to the site of the lighthouse, and
began work under his contract. There was delay on the part of the
government in furnishing the metal work, and as a result the plain-
tiff was compelled to discharge his laborers, and wait several months
before the metal work was supplied, so as to enable him to resume
work. In the meantime there was an advance in the wages of labor-
ers, and there was a further damage to the plaintiff caused by the
loss of mortar mixed for use, and of lime, cement, and sand. For
these losses the plaintiff claims damages, and he also claims damages
on account of money necessarily spent in painting and protecting his
plant during the delay, for traveling expenses for himself, and for
interest on payments due under his contract. There is a further
claim for the time of plaintiff and for the use of his plant, amounting
to $2,500. In the contract no time was specified within which the
metal work agreed to be furnished by the government was to be fur-
nished. T am of the opinion, however, that it was its duty to furnish
this metal work within a reasonable time, and that the government
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spongible to:the plaintiff for all damages resulting from the delay

to urnish this,metal work within such time. y

As to the quantum of damages, I am.of the opmlon that the rlaln-
tiff is entitled to recover on account of the increased price paid la
ers, bricklayers, and ‘carpenters, and of the expenses of such laborers
in travel, the sum of $184.54;. for cement, mortar, lime, and sand lost
by the delay, $374 for extra travelmg expenses of the plamtlff $100;
for money spent in painting and protecting plant from. action of ele-
ments during delay, $100; for interest on delayed pavments, $383.50.
‘The claim for $2,500 as the value of plaintiff’s services and the value
of the use of his plant during the delay is supported by the case of
Kelly v. U. 8,, 31 Ct. CL 861.. In.this case it is held that where con-
tractors lost theu' own time in waiting for the defendant to procure
and prepare a site for a building, contrary to the intent of the con-
tract, they may recover the reasonable value of their serv1ces This
case is upon the authority of U. 8:'v. Belian, 110 U. 8! 338, 4 Sup. Ct.
81..- In that case compensatlon ig allowed, ot for lost tlme but for
serviees which were in fact performed. The defendant havmg volun-
tarily and wrongfully put an end to'the contract, it was held that the
plaintiff ‘might, at his election, recover for ‘the loss of anticipated
profits, or rescind the contract, and recover for his outlay, and for the
value of services actually, performed The case of Kelly v. U. 8.
was one upon its facts much like the case on trial, where the United
States had failed to procure and prepare a bmldmg site, whereby the
contra(,tor was delayed, with the result that he had to purchase his
material in the market at an enhanced market price, f?\nd where there
was loss of his own time in waiting for' the defendant to procure and
prepare the site. The court held that the plaintiff was entitled to
recover, in addition to the other items of damages; for the loss of his
own time and services. I am unable to agree in this view of the law.
There can be no recovery for time or for services except in cases
where services are performed. In this case there was testimony tend-
ing to show that the value of the plaintiffls services as a. superintend-.
ent in the construction. of buildings.and in the carrying on of other -
work was of the value of $20 per day, but the testimony does not
show that this was the plaintiff’s business, . The plaintiff’s business
ig that of a contractor, and he testified that by the delay in question
he wag. prevented from bidding upon:and obtaining other contracts,
whereby he might have made large profits. Now,-it'is obvious that
the loss, of such profits is too remote-and uncertain.to be made the
basis for recovery. It cannot be known that the plaintiff would have
secured jother contracts, nor that he would have made a profit on such
contracts bad he secured them. This claim is contingent, and highly
speculative, and is not susceptible of proof, It is a mere guess that
the plaintiff might have secured other contracts, and made a profit
upon them, if he had not been subjected to the delay. complained of.
The rule is well settled that where the contract is. rendered impossi-
ble of performance by:the other party, or there is such failure as war-
rants the party complaining in rescinding the contract, he has his
election eitherto sue for the profits which he might have made, or to
recover for the value of the services.actually performed as upon a
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quantum meruit, and for any expenditures made by him on the faith
of the contract. The various items of damages which the plaintiff
is entitled to recover aggregate the sum of $1,142.04, and for this
amount he is entitled to judgment.

BROWNXN v. UNITED STATES CASUALTY CO.
(Circuit Court, N. D. California. Awugust 7, 1859.)
No. 12,629.

AccrpeNT INSURANCE—DEATH FROM ACCIDENT—LIMITATION OF LIABILITY.

.In a policy of accident insurance providing for the payment of a weekly
indemnity to the insured for loss of time resulting from bodily injuries
sustained through external, violent, and accidental means, a further provi-
sion for the payment to a beneficiary named of a specitied sum “if death
.shall result from such injuries alone, and within ninety days of the event
causing said injuries,” is unambiguous, and the limijtation is valid, and
there can be no recovery thereunder where death resulted more than 90
days after the injuries were received, though before the expiration of the
term of the policy.

This was an action on two accident insurance policies to recover
for the death of the insured.

Harold Wheeler, for plaintiff.
J. W. Dorsey, R. M. E. Soto, and Platt & Bayne, for defendant.

MORROW, Circuit Judge. This is an action on two policies of
insurance issued to Arthur Page Brown, of this state, insuring him
against bodily injuries or death resulting from accidental means.
The plaintiff is the widow of the assured, and the beneficiary men-
tioned in the policies.. The suit was brought in the superior court
of the state of California in and for the city and county of San Fran-
cisco, but upon petition of the defendant, alleging its citizenship of
the state of New York, the cause was removed to this court. The
material facts are not disputed by the parties interested, and are
substantially the following: In May, 1895, Arthur Page Brown in-
sured his life against accident with the defendant company for the
term of one year, receiving from it two so-called “accident policies”
in the sum of $5,600 each. These policies were extended in the usual
manner until July 30, 1896, They were identical in form and lan-
guage, differing only in number and date, one being issued two days
later than the other. All premiums which became due from the as-
sured vpon the two policies were duly paid, and {from the issuance of
the policies up to the time of his death Mr. Brown had no other
policies from, or insurance in, the defendant company. On October
7, 1895, while the assured was driving a horse in a dogcart, near his
home, the animal became unmanageable, ran away, and rushed into
a deep ravine, drawing the cart with it. The assured was thrown
into the ravine, a distance of some 15 feet, sustaining serious bodily
injuries. As the result of this accident, the assured was immedi-
ately and wholly disabled, and remained so continuously thereafter
until his death, which occurred on January 21, 1896, and is admitted
by the defendant to have resulted solely from the said injuries.



