
llis services for .llear:!y a Year, the receh::erwl\$ appointedl 3,Il,9
he may the company, and any judgment he may recover will
have its place and rank with the other .qnsecured claims against the
cOItlpany in;tne distribution of the fund in the hands of tile receiver.
Upon. the allegations of the petition, ,it cannot be assumed that the

receiver adopted. a contract utterly inconsistent with the purposes
Qf hisappojutment, and' no :authority of the court is shown author-
izing such adoption. It is true that it is alleged in the petition that
the receiver was appointed "with full power to complete ,and peI'form
.all outstanding contracts of said company," but this allegation must
be construed to, mean all contracts consistent with the purposes of
his appointment. "I do not think, therefore, that the petition states
facts sufficient to constitute a cause of action. The demurrer will,
therefore, be sustained.

WIDMEYER v. FELTON.
(Circuit Court, S.D. Ohio, W. D. July'11, 1899.)

No. 5,195.
1. MALICIOUS PROSECUTION-PROBABLE CAUSE - RELIANCE ON STATEMENTS 01l'

in Instituting Ii criminal prosecution, is justified in acting on
the assumption that others who have given him information told the truth,
unless there are facts or circumstances to put him on inquiry.

2. SAME:-S'l'ATEMENTS OF ACCOM.J;'L1C.E.
To .constitute probable cause which will justify the institution of a crim-

inaIprosecution, it Is only necessary that there' should be evidence which
reasonably warrants a belief in. the guilt of the accused,----'lt need not be
sufficient to insure a cOIi,viction; and the fact that a prosecution is based
on evidence or statements of an alleged is not sufficient to es-
tablish .a want of probable cauSe. ' .

3. OF COUNSEL. .' \ . . '
The receiver of a railroad cannot be held liable for malicious prosecu-

tionbecause of a prosecution instituted by a detective employed by him on
evidence and information which he had fairly submitted to the superin-
tendeJ;lt of tp.e road !lUd its general counsel, and by direction of the latter
to the county attorney within whose jurisdiction the alleged ,offense was
committed, who deemed it sufficient and drew the complaint. '

On Motion by Defendant for Direction of a Verdict.,
SidheyG.Stricker and Francis J. Hanlon, for plaintiff.
Harmon, Colston, Goldsmith & Hoadly, for defendant.
THOMPSON,. District Judge (orally). In this case the plaintiff

claims that defendant put the law in motion against him on a
eI.'iminaLcharge,and afterwards followed up the prosecution of the
eharge until the plaintiff was acquitted on trial before a jury, and
that the proceeding against him was malicious and without reason-
able or probable cause. The evidence of the plaintiff has been sub-
mitted, audthe defendant, demurring to it, asks that the jury be in-
structed, to, return a verdict for him: upon the ground that, assuming
the evidence to be true, it fails to show a want of reasonable and
probable ca;u.se for the prosecution, but, on the contrary, shows there
was reasonable and probable cause therefor.
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It is necessary to understand the relation to each other of the dif-
ferent persons connected with this transaction. 'The defendant is the
receiver of a railroad company, and in this matter acted through
agents and employes. Kates was in the employ of defendant as a spe-
cial detective. lIe was employed in view of the fact that for some
time cars of the railroad company in the division next to Cincinnati,
especially about Erlanger, a station in Kentucky, had been subject to
depredation. A great many depredations had been committed by
breaking into the cars and stealing therefrom, and in view of this
fact, and for the purpose of protecting the company, Kates was em-
ployed as a special detective to hunt up the perpetrators, and procure
evidence against them which would warrant their prosecution and
punishment; and, up to the time this prosecution was instituted, that
was the only employment he had. The employment was general, and
not specially directed against the plaintiff, but against all perpetra-
tors of crime against the property of the railroad company. He was
not the agent of the defendant, at any time, to determine whether a
prosecution should be instituted against the plaintiff or against any-
body else. In his capacity as a detective he followed up the plaintiff
and some of his associates, and obtained certain evidence, which he
thought warranted a prosecution. He went to :\Iurphy, the superin-
tendent of this division of the road, and laid this evidence before him,
and was directed to report to the general cou'nsel of the road, Mr.
Colston, and lay the same evidence before him, and take his advice
and instruction. Mr. Colston was thereby constituted the agent of
the defendant for that purpose, and stood in the place of and repre-
sented the defendant, just as Murphy, the superintendent,did. The
facts were laid before Mr. Colston, who believed they were sufficient
to make a case justifying the arrest and prosecution of plaintiff, but,
out of abundance of caution,according to what seems to be the practice
in such cases with properly managed railroads, he referred the matter
to Simmons, the county attorney of Kenton county, Ky., for his ad-
vice; stating that if he (the county attorney) agreed with him, or be-
lieved a prosecution could be sustained, then he (Kates) should proceed
to take the necessary steps to cause the arrest of the plaintiff and his
prosecution upon the criminal charge of breaking into cars and steal-
ing therefrom. The county attorney, after consideration of the facts
laid before him, and some particular inquiries, addressed to Kates,
as to what the witnesses would swear, gave the opinion that the case
might be sustained, and prepared an affidavit for the arrest of the
plaintiff. It was then, for the first time, that Kates was constituted
an agent authorized to cause the arrest and prosecution of the plain-
tiff. I mean a ministerial agent to make the affidavit, procure the
warrant, see that the arrest was made. and render such assistance to
the officers of the law in carrying on the prosecution as is usually
expected of a prosecuting witness in such cases. The determination
to prosecute--the decision that there was a case justifying prosecu-
tion-was the act, not of Kates, but of the defendant, acting through
a general agent with full powers, to wit, the general counsel of the
road, Mr. Colston. Now, there is no dispute that certain facts were
laid before Murphy, Colston, and Simmons, and there is no dispute as
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to what those facts were, but it is claimed by the plaintiff (1) that
these facts in themselves were insufficient to show reasonable and
probable cause for the prosecution, but showed want of it; (2) that
material facts within the knowledge of Kates were omitted from the
statement made to counsel; (3) that Kates did not believe the plain-
tiff was guilty, but sought his prosecution and conviction for private
gain, and not for the public good; (4) that the circumstances of the
case are such as require the submission of the question to the jury.
Assuming that Kates, as the agent of the defendant to hunt up

the perpetrators of this crime and procure evidence to warrant their
arrest and prosecution, was bound to make full disclosure of all the
facts, and that the defendant was responsible for his failure to dis-
close any material fact, what were the facts which,it is alleged
were omitted, and were they material? I endeavored to take down
the substance of these alleged facts from the statement of counsel
who submitted an argument in opposition to this motion, and they
are these: (1) That Kates and Tully were out of work, and looking
for jobs from the railroad company; (2) that Kates had correspondence
with Superintendent Murphy two weeks before this arrest on the
subject of the arrest and prosecution; (3) that he was shadowing and
hunting the plaintiff down for a reward, and with a view to obtaining
a job; (4) that there was an agreement between Kates and Tully to
share and divide the reward,-to share with each other in any re-
ward paid for the conviction of the perpetrators of this crime,-and
an agreement, also, on the part of Kates, to get a job for Tully on the
railroad; (5) that the railroad management was friendly to Kates,
and that Kates held that out to Tully, to encourage him in the belief
that he could get a job for him; (6) that everything that Tully did in
the .matter was by and at the suggestion and under the direction of
Kates; (7) that Kates did not see Widmeyer at Erlanger, and did
nothing towards arresting the men whom he did see there; (8) that
Simmons advised him that corroboration connecting the plaintiff with
the crime was necessary, under .the statutes of Kentucky; (9) that
Kates did not go to Simmons, as instructed by Mr. Colston, for more
than a week after the interview with Mr. Colston, and after having
first seen 'Squire Wheeler, and endeavored to procure an affidavit,
without first going to Simmons; (10) that he (Kates) misrepresented
the testimony of Baldwin, and falsely stated that he could produce an
important witness, one Garrity; (11) that Kates called on the plain-
tiff in jail, and offered to see that he got out of the trouble if he would
disclose what had become of some silverware; (12) Kates' conduct in
procuring a confession from Kells; (13) that all these things were
reported to Mr. Murphy, and, if the knowledge of them was not im-
putable to Murphy, he had direct knowledge through the report of
the case; (14) that Kates was a man of bad character.
The substance of all this, as I understand counsel to claim, is that

it amounted to a conspiracy between Kates and Tully, by which 'they
would seem to be hunting down the perpetrators of this crime, and
make an apparent case against somebody; who happened to be Wid·
meypr, the plaintiff in this case, and, if possible, prosecute bim to con-
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viction, with a view of obtaining and sharing in the reward which was
offered, and of both getting employment by the railroad company.
The claim is made that Kates, when he laid the case before counsel,

c Mr. Colston, should have stated that he (Kates) was a man of bad
reputation and doubtful veracity, or at least should have disclosed or
put before }fr. Colston a history of his life, from which he might have
inferred this, or that counsel should have investigated Kates' char-
acter and reputation for truth and veracity before listening to, or
giving any credit to, his statements. I will not spend time on this.
It seems to me it is enough to state it to show how unfounded it is,
and I will not stop to refer to the case to which I am cited, in which
the same point came up, surprising as it may seem, and was passed
upon as being unnecessary. It would praetically prevent all effort
to hunt down criminals, or to procure evidence 3:gainst them, or the
institution of prosecutions, unless the offender should happen to be
caught in the very act in the presence of witnesses. As the judge in
the case referred to said, when information is put before a person
with a view to his acting upon it and instituting a criminal prosecu-
tion, the person to whom it is thus presented has a right to assume
that it is true, unless there be something in the circumstances or
something brought to his attention to cause him to suspect the hon-
esty and the truthfulness of the informant. The law presumes thai:
men will speak the truth; that they will act honestly and will obey
the law. These are necessary presumptions. I do not think coun-
sel was required to inquire into the character of Kates, unless there
was something in the circumstances to put him on inquiry, nor do
I think there was anything to put him on inquiry. If the failure of
counsel to make inquiry was an omission, it was an immaterial one.
Then as to the relations between Kates and Tullv: As I recall

the testimony, the relations between them were fully disclosed, ex-
cept as to the fact that they were to share in the reward, and that
Kates had promised to help Tully get a place on the road. There was
a' general reward offered. Tully came to Kates. Kates was look-
ing up the perpetrators of this crime, and Tully was willing to assist,
and was in a position, as he represented, to assist. Kates was will-
ing to make use of him, and the standing reward was known; anJ
Kates said, "If there is aiconviction, I will divide that." As to his
desire to obtain employment on the road, Kates said he would do
what he could to help him. I have not a very clear or distinct recol-
lection of the testimony on that point, but I do not understand that
Kates promised to get him a place, or tried to get him a place, with
a view to influence him in the work that he was doing in hunting up
the perpetrators of this crime; but, as I heard the testimony, Tully
said to him, in substance, "Can't you get me something to do on the
road?" and Kates said he did not know; he would do what he could.
That is the way it impressed my mind. Now, suppose it had been
known to counsel that there was a standing reward of $25, I believe
it was, to anyone who would furnish evidence to convict the perpe-
trators of these depredations upon the cars of the company. and the
further fact had been put before counsel that E:ates and Tully had

95 F.-59
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agr(*!dto$pfl.,re,it, and that Kates. ha4,said, "I will assist you, if ,I
can,. in ,procuring employment on tp.fi: road;" ought it to have made
anydifferenGein, counsel's view Why, the very object of
offering. the reward for the detection, ,of, the crime was to stimulate
somebody to. go to.work and hunt. the perpetrators and procure

th.em. Unless there,was something else to indicate
that wholly unreliable, and was willi:qg to commit a
crime in order to in the '2,5 reward,-unless there was
something. in ,additiQq to that,-thebare faGt tqat he was to have a
share in the reward is not amateriulcircumstal,lce which ought to
have affecte<;l. t1;le judgment, of. the defendant or hIS 'agents in passing
upon the as there;\Vas suffici,ent cause for insti-
tuting the; prosecution. , 1,,do not recall now anyothej.', facts which
it is claimed were emitted. What is,sa.idabout his failing to identify
Widmeyer was before 'J.'liat ;was, 110t an omit-
ted What. is sa,id about Baldwin: all\! Garrity cannot come
under the, hellA of omitted facts. . It was before, counsel. The cor-
respondence,'with Mr. was, W,ithin,llis knowledge
,when tb,e was laid before him., ' AU tpat is rully as an
accomplice before Colston,andSj,wP,19ns: It cannot
cQme under, the, head. of omitted, facts. I, dQ not, recall anything
which could,; c\l.me head Of'iomitted facts which was not

except wllatis sajd; i I'!-qOllt t4e of Kates
himself, a.qd1;l;le failure fully: thfp:elations :between and

beth.e only fOr which
I have endeavored to, state I 49 not thint they material. I think
they are affected, or

affecte<l, the; decision .the case, which
was presented. . !!.:
This bri;Jlgs me nowto theeaseitsel(aspre\Oented Mr. Murphy

and' to Coupsel' Colston, ,a:p;d, afte.r""ards to Oounty Attorney Sim-
mous. It is claimedpn'lle. partofi so pre-
Sented furnished cause for instituting and

on tb.e prosecution" accompanied, as it :was, by. the advice. of
counsel, supplemented and conf;irmed by 1Jlli!' ;s'ction of the plain-
tiff an examinafiQl). before therCommitting.magistrate, and
by the action of the grand jury illfiqdimhap indictment. Now, what
is this doctrine ofreas.onable andproblJ,ble cause,in the lightot the
authorities? This English work (ClerJi & LindsE#l) states it thus:
"It is sufficient if he proGeed on ·suchinforiIuU:ioolis a prUdent and cautious

man may reasonably accept in the ordill;8J.1Y affairs of life," and it is for the
.plaintiff to satisfy the jury that there was a'want of propercar.e in testing that
iI1formation." , .

And in Munns v. Dupont, 3Wash.C. C. Cas. No. 9,926,
afterwards quoted with approval in Ash v.Marlow, 20 Ohio, 129, it is
aaid:'
"What, then, is the meaning of the term 'probable cause'? We answer, a

reasonable ground of suspicion, supported by circumstances sufficiently' strong
in themselves to warrant a cautions man in the belief that the person acCUsed
is guilty of the offense with. which he is. charged."
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And the Rhode Islandeoul't (GoldsteHl v. Foulkes, 36 Atl. 9) says:
, " ' . . . .'

"In an action, of malidous prosecuti()n, probable cause does not depend on
the actual state of the case, in point of fact, but upon the honest and reason-
a.ble bellef of the party prosecuting it. If the prosecutor has an honest, though
mistaken, belief in the truth of the charge laid in a criminal complaint, it is
evidence of probable cause."

Before instituting a prosecution, a party is not oound to have evi-
dence that will insure a conviction. He is not required to be abso-
lutely convinced, but to have evidence sufficient to justify an honest
belief of the guilt of the accused. It is only necessary that there
should be such circumstances as would justify and warrant a reason-
;lble man, a cautious man, a prudent man, in believing that the ac-
cused is guilty. It may turn out upon trial that he is not guilty, but
if the accuser at the time of making the charge believes him guilty,
with reasonable ground for believing it, then he is not liable in dam-
ages for having instituted the prosecution. No one would dare to
set the law in motion against a person suspected of crime, if it were
the law that one 'who is disposed to complain, either in his own in-
terest 0'1' in the interest of public justice is compelled, before acting,
to exhaust all the sources of knowledge and evidence which might
afterwards be open to the officers of the law. If this were so, there
would be no such thing as safety in attempting to take the initiative
in instituting prosecutions for the punishment of crime. But the
law requires nothing of the kind It only requires that a man should
act with. reasonable prudence. Of course, the case must be such as
to justify an honest belief that the crime has been committed, and
that the partiessnspected are guilty of it.
Now as I recall it,-and I do not undertake to recall all the circum-

stances that have been detailed here,-the case presented to counsel
was this: Kates was in communication with Tully, who claimed to
be()n confidential terms with Widmeyer and his associates, and pres-
ent at their conferences in which this crime was planned, and was
advised by Tully that on a night, by a certain train, they
would go to Er1itnger for the purpose of robbing the cars at that
point, and that he (Kates) was there that night, apd saw three men
make their escape from the cars. Before that, I should say, he gave
Tully a 'note addressed to the conductor of the train, asking the con-
ductor to closely scrutinize the men accompanying the bearer of the
note, in order that he might be able afterwards to identify them, and
that that note was delivered to the conductor of the train, Baldwin,
and that Kates was there at the time when the men were seen es-
caping from the ear, although he was not able himself to identify
them; that he found the seals broken, and the car entered, and some-
thing taken awaY,-I do not remember what,-and that Baldwin,
the conductor, had recognized the plaintiff, Widmeyer, as one of the
men who were escaping, and would be able to identify him; and that
Widmeyer was the associate of "crooks." Here was the fact that
cars had been broken into and robbed; here was a man produced who
could testify that he had been, accomplice as he was, in all the confer-
ences of the robbers, and assisted in planning the robbery, and who
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took Mrt in it, and who could tel!\tify tha.tWidmeyer, the plaintiff,
of the parties who too.k part in the robbery; .and here

wl!fl'me testimony of conductor, Baldwin, that he would be able
to identify Widmeyer as one of the three parties who had broken into
the cars and were seen escaping. Bpon this statement of facts, after
careful consideration of counsel, a prosecution was advised, upon

however, that the conntyattorney of Kenton county, Ky.,
where the prosecution must be institu'ted and carried on, should alslo
be of the opinion that the prosecution could be sustained, and who,
acting under the responsibility of his office, after what seems to have
been a,careful investigation of the story, and after inquiry made of
Kates asto certain evidence which would be necessary in order to
comply with the Kentucky statute, drew the affidavit for the arrest of
the plaintiff. There is no question but that these facts were laid
before Murphy, the superintendent, Colston, the
counsel, and Simmons, the county attorney. It seems to me that the

acted with caution and prudence, and that he was warrant-
ed i:n.ljl.¢ceptipg the advice of counsel, based upon such circumstances
as these, and that the circumstances showed reasonable and probable

the prosecution. It certainly cannot be said that they show
a want of reasonable and probable cause; and the plaintiff in this
case, iJ:1"prder to recover, would be required, if the case were to go to
the jury, to satisfy the jury by a preponderance of the evidepce that
there was a want of reasonable and probable cause. Thejury would
be compelled, after consideration· of this testimony, to say that it
showed a want of reasonable and probable ,cause to justify this prose-
cution, before they would be warranted in returning a verdict in fa-
vor of plaintiff.
I w:ill not repeat wHat I have said about the immateriality of al-

leged omitted material facts, or of the criticism of the evidence of ac-
cowplices, further thanto call attention to this work of Clerk & Lind-
sell on Torts (pages 567, 568), where it is said:
"A man, is not bound, before institutin,g, proceedings, to see that he has such

evidence as will be legally sufficient to a conviction. In Dawson v. Van-
sandau, 11 Wkly. Rep. 516, the defendant had preferred a charge of conspiracy
against the plaintiff on the evidence of an alleged accomplice, and it was held
that he might well have reasonable and probable cause. An accomplice or
tainted witness may give evidence sufficient to make out a prima facie' case and
warrant the preferring of a criminal charge, though it might not be sufficient
evidence upon which to convict. Neither is it necessary that the defendant
should act only on legal evidence, and inquire into everything at first hand.
It is sufficient if he proceed on such Information as a prUdent and cautious man
may reasonably accept in the ordinary affalrs of life, and it is for the plaintiff
to satisfy the jury that there was want of proper care in testing that infor-
mation."
Assuming now that the defendant was not guilty of this crime,-

that the jury in the Kentucky court properly acquitted him,-yet,
in my judgment, the plaintiff has not shown any want of care or pru-
dence on the part of the defendant in testing the information on
which he acted in instituting this, prosecution. If there was anj-"-
thing in dispute here,-any question of fact in dispute,-that ought
to be settled, before attempting to apply the law, I would submit the
question to the jury, and would not assume to determine it myself.


