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was cut and marked by them as location stake of the “Copper King,”
a mining claim situated adjoining the Comstock on the east.

My decision in this case is in favor of the defendant, and the fol-
lowing are the considerations which I regard as controlling, and
which have led me to the conclusion upon which the decision rests:
In the first place, there is the positive and uncontradicted testimony
of Savage that he did set a location corner post at the southeast
corner of the Comstock claim, and from the fact that he under-
took to perform that service for the benefit of himself and his asso-
ciates a presumption fairly arises that he did do so, and that he
set the corner in such a position as to form the boundaries of the
claim so as to include therein the mineral discovery upon which the
location was based. Second. When Savage pretended to be unable
to find the southeast corner at the time of the survey made by Har-
rison, he appears to have had a dishonest purpose to defeat the de-
fendant’s claim for the purpose of acquiring a larger interest in the
property than he at that time owned. Third. The action of Sav-
age in pointing out the hemlock post to the United States mineral
surveyor, for the purpose of influencing him in making an official
survey, and his representations then made that said post was the
true southeast corner of the claim as located by him, and his vol-
untary affidavit to the same effect, must be regarded as positive evi-
dence, by the only witness to the fact, that said hemlock post is in
fact the true southeast corner, and said evidence is of greater weight
and value than the testimony given by Savage in this case, con-
tradicting his previous representations, for the reason that his rep-
resentations, if accepted as the truth, support equity and justice,
whereas the testimony of Savage, contradicting himself, if taken to
be true, must defeat an official survey based upon data which he
furnished, and deprive the defendant of its investments in the pur-
chase and development of the mine; the loss being a consequence
of having trusted to his good faith in setting the posts. In one
case the complainant must suffer a loss, the risk of which it volun-
tarily assumed. In the other case the defendant would be made
the victim of a legal fraud. A decree will be entered declaring the
defendant to have the superior right to the ground within the bound-
aries of the Comstock claim, as established by the official survey.

BOWMAN v. HARRIS et al,
(Circuit Court, W. D. Arkansas, ¥t. Smith Division. August 4, 1899.)

1. RECEIVERS—SUITS BY OR AGAINST—JURISDICTION OF APPOINTING COURT.

A court of equity, which has undertaken to administer the estate of
an insolvent corporation, and has taken possession of all its property
through a receiver, may, in its diseretion, reserve to itself the determina-
tion of all claims of or against the receiver, and the jurisdiction of a federal
court in such a case to entertain a suit by its own receiver for the en-
forcement of a claim is not dependent on the citizenship of the parties, or
the amount in controversy.

2. SAME—ANCILLARY RECEIVERSHIP.

A federal court appointed an ancillary receiver for the property and as-

sets within its jurisdiction of an insolvent building and loan association
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of another state, the funds derived thereffom being remitted ‘to the home
receiver for equitable distribution. The adjustment of equities between
the association and borrowing stockholders involved questions. on which
there wag a conflict of decision. Held, that for the sake of uniformity, and
that the same rule might be applied in all cases, the court would retain ju-
risdiction of' all litigation for the adjustment of such rights,

On Plea to Jurisdietion. -

8. W. Williams, for complainant.
J. 8. Basham, for defendants.

ROGERS; District Judge. This bill is filed by the receiver to fore-
close a mortgage executed by the defendants, and covering certain
lands situated’in this division of this district. . The defendants have
filed a plea in abatement to the jurisdiction of the court, and assign
two reasons why the -court is without jurisdiction: First, because
the sum in. controversy is less than $2,000; second, because the com-
plainant herein resides in.the state of Arkansas. The court is of
opinion that the plea is bad. In Porter v. Sabin, 149 U. 8. 479, 13
Sup. Ct. 1010, the court, speaking through Mr. Justice Gray, lays
down this general rule:

“When a court exercising jurisdiction in equity appoints a receiver of alk
the property of a corporation, the court assumes the administration of the
estate. The possession of the receiver is the possession of the court; and the
court itself holds and administers the estate, through the receiver as its offi-
cer, for the benefit of those whom the court shall ultimately adjudge to be
entitled to it. Wiswall v. Sampson, 14 How. 52, 65; Peale v. Phipps, 1d. 368,
374; Booth v, Clark, 17 How. 322, 331; Union Bank v. Kansas City Bank, 136
U. 8. 223, 10 Sup. Ct. 1013; Thompson v. Insurance Co., 136 U. 8. 287, 297,
10 Sup. Ct. 1019; It is for that court, in its discretion, to decide whether it will
determine for itself all claims of or against the receiver, or will allow them to
be litigated elsewhere. It may direct claims in favor of the corporation to be
sued on by the receiver in other tribunals; or may leave him te adjust and set-
tle them without suit, as, in its judgment, may be most beneficial to those inter-
ested in the estate. Any claim against the receiver or the corporation the
court may permit to be put in suit in another tribunal against the receiver,
or may reserve to itself the determination of; and no suit, unless expressly
authorized by statute, can be brought against the receiver without the per-
mission of the court which appointed him. Barton v. Barbour, 104 U. 8. 126;
Railroad Co. v. Cox, 145 U, 8. 593, 601, 12 Sup. Ct. 905.”

This case is approved in the case of White v. Ewing, 159 U. 8.
38, 15 Sup. Ot. 1018. 1In this last case, as in the one at bar, a re-
ceiver had been appointed, and all the assets of the insolvent cor-
poration had passed into the hands of the receiver. The receiver
brought one bill in equity, under an order of the court, in the circuit
court of the United States for the Eastern district of Tennessee, which
court had appointed the receiver, against a large number of persons,
to colleet individual claims against them; the claims in the majority
of cases being for less than the sum of $2,000, the minimum of the
jurisdiction of the court. In that case the court passed precisely
upon both the questions at bar, and held that the court had jurisdic-
tion to collect the claims which were less than $2,000, and also held
that it had this right without reference to the diverse citizenship of
the parties. This, of course, is binding upon this court. In the ex-
tract above quoted from Porter v. Sabin, supra, it is said: '
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“Tt is for that court [the court which appointed the receiver], in its discre-
tlon, to decide whether it will determine for itself all claims of or against the
receiver, or will allow them to be litigated elsewhere.”

In the case at bar the strongest reasons exist why the court, in ex-
ercising that discretion, should retain the jurisdiction to litigate all
questions ariging in the foreclosure of these mortgages. 'This court
is collecting all the assets belonging to the insolvent plaintiff cor-
poration, and turning the same over to the domiciliary receiver at
Knoxville, in the state of Tennessee, to be distributed among the
creditors and stockholders as equity may require. -

In the collection of these claims, intricate and difficult questions
have arisen as to the adjustment of the equities between the mort-
gagors, who are borrowing stockholders, and the mortgagee and those
stockholders who are not borrowers of the association. That rule
will be found laid down in the case of Bowman v. Hardware Co., 94
Fed. 598. It is important that the same rule should be applied in aH
cases of borrowing stockholders where the mortgages are foreclosed,
and for this reason, if for no other, if the court has jurisdietion, it
ought to retain all cases of this character. )

The plea to the jurisdiction is bad. It is overruled, and the defend-
ants will be allowed until the next rule day to file answer,
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MILES v. NEW SOUTH BUILDING & LOAN ASS'N,
ARMSTRONG v. AMERICAN TRUST & BANKING CO,
(Circuit Court, N. D, Georgia. August 1, 1899.)

RECEIVERS—SUMMARY PROCEEDING TO OBTAIN PossEssioN OF ProPERTY—Pow-
ERS OF COURT.

Where a court of equity has undertaken to administer the property and
assets of an insolvent corporation, and has appointed a receiver therefor,
it has power in summary proceedings, on a petition of the receiver filed in
the same case agdainst a second corporation having in its possession prop-
erty of the defendant, to reguire such property turned over to the re-
ceiver, where the company against which the petition is filed claims no
interest therein in its own right, but holds it merely as trustee to secure
certain creditors and the stockholders of the defendant, as such order
affects no rights in the property, and the Interests of the trustee as well as
the beneficiaries of the trust can be fully protected by the court. It is only
where a right to the property adverse to the defendant and its creditors
18 asserted by the party in possession that a separate suit in which such
right can be adjudicated is necessary.

On petition of the receiver against the American Trust & Banking
Company for an order requiring it to surrender possession of certain
securities owned by defendant. :

J. P. Blair and W. A. Wimbish, for petitioner,

R. T. Dorsey and Mr. Gray, opposed.

SHELBY, Circuit Judge. The original bill in this canse was filed
in the Eastern district of Louisiana to close the business of the New
Bouth Building & Loan Association, an insolvent corporation, and to
pay its debts, and distribute its assets, The association having as-



