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tered in 1879. But he died in 1886 without availing himself of the
privilege so given, ‘although a large amount of interest was unpaid,
and although nearly $100,000 of the bonds of the first issue had
fallen due. The present bill was not filed until 1889,—about nine
vears after it could have been filed. If the case depended alone upon
the question of laches, there would be strong ground for holding that
the plaintiffs and their testator so long delayed the institution of
proceedings against the landowners that a court of equity ought to
decline giving them any relief. The application of such a principle
would be peculiarly appropriate, because it is provided by statute in
Illinois that no execution can issue upon a judgment after the ex-
piration of seven years from the time it becomes a lien, except upon
the revival of the same by scire facias, and that an action to recover
real estate shall be barred by seven years’ residence thereon under a
title of record, etc., by seven years’ adverse possession under color
of title and payment of taxes, or, as to unoccupied land, by seven
years’ payment of taxes under color of title. 2 Starr & C. Ann. St.
(TlL) p. 1386, c. 77, § 6; Id. pp. 1538, 1539, 1547, c. 83,§ 4,6, 7. In
this case most of the defendants made proof of adverse possession.
Besides, as said in Johnston v. Mining Co., 148 U. 8. 360, 370, 13
Sup. Ct. 585, “the mere institution of a suit does not of itself relieve
a person from the charge of laches,” and, “if he fail in the diligent
prosecution of the action, the consequences are the same as though
no action had been begun.”

But without d1scuss1ng the adjudged cases upon the subject of
laches, and passing many questions discussed by counsel, and which
we deem it unnecessary to decide, we affirm the decree of the cir-
cuit court upon these grounds: (1) The act of 1871 was repugnant
to the constitution of Illinois of 1870; (2) the bonds issued under
that act were void; (3) the lands intended to be benefited and pro-
tected by the levee constructed under the act of 1871 could not be
specially assessed by any action taken in conformity with the pro-
visions of that act; (4) nothing was done or said by the owners of the
lands so intended to be benefited and protected that estopped them
to dlspute the validity of the act of 1871, and of all that was done
under it, or that created any equity in favor of the holders of bonds
to have: ’said lands sold to pay any special assessment or the bonds
issued to contractors.

Decree affirmed.

Judge SHOWALTER participated in the hearing, but not in the
decision, of this case.

CREDd MINING & SMELTING CO. v.. HIGHLAND MIN. & MILYL. CO.
_(Circuit Court, D. ‘Washington, E. D. August 4, 1899.)

1. MiniNG CLAIMS—SUFFICIENCY OF DESCRIPTION—PERMANENT MONUMENTS.
Posts from five to seven inches in diameter, firmly planted in the ground
at the corners and ends of a mining claim, and standing not less than five
feet above ground, are “permanent monuments,” within the meaning of
Rev. St. § 2324, requiring all records of such claims to contain such a de-
scription of the claim by reference to some natural object or permanent
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monument as will identify the claim, and a recorded notice, which, in
addition to a reference to such posts, also gives the general direction and
distance of the claim from a lake and a river, is a sufficient compliance with
the statute. .

2 BaME-—CoNrLICTING LOCATIONS—EVIDENCE OF BOUNDARIES.

‘Where there is a conflict of evidence as to which one of two posts is
the one set by the locator of a mining claim to mark one of the corners,
one of which would exclude, and one include, the discovery on which the
location was based, and the work done by the locators, and the official
gurvey for a patent was based on the latter on information given by the
locator who set the posts, the testimony in favor of that as the true corner

_which sustains the survey and the validity of the location will be preferred.

This was a suit in aid of a contest of an application for a patent
to a mining claim by the owners-of a conflicting location.

Henley, Kellam & Lindsley and J. R. McBride, for complainant.
Scott & Rosslow and 8. R. Stern, for defendant.

HANFORD, District Judge. The complainant claims to be the
owner and to be in possession of a quartz-mining claim, called the
“Wee Fraction Lode and Mining Claim,” situated in the Newport
mining - district, Stevens county, state of Washington, which mine
was located on the 31st day of October, 1897. The notice of loca-
tion of said mining claim, as recorded by the county auditor of Ste-
vens county and the recorder of the Newport mlmng district, is as

follows: A
“Notice of Quartz Location, '

“We, the undersigned, having complied with the local and federal laws, have
this day located and do claim fifteen (1,500) hundred linear feet of this lode or
ledge of mineral-bearing rock, with six (600) hundred feet in width. Commen-
cing at g post at the west center end marked ‘West Center,” thence 300 ft.
southerly to a post marked ‘Southwest Corner,’ thence 1,500 ft. easterly to a
post marked ‘Southeast Corner,’ thence 300 ft. northerly to a post marked ‘East
Center,’ thence 300 ft. northerly to a post marked ‘Northeast Corner, thence
1,500 ft. westerly to a post marked ‘Northwest Corner, thence 300 ft. south-
erly to ‘the place of beginning. Intending to hold and work the same. This
to be known as the Wee Fraction, situated in Newport mining district, Stevens
Co., state of Washington, and is bounded on the north by the Comstock and
0181 9;he west by the Key mining claim. Located this, the 31st day of October,
1897,

“Locators: ‘ Burt McClarty,
: “Geo. Martin,
“James McDonald.”

8aid claim overlaps the Comstock quartz-mining claim, which was
discovered and located on the 2d day of May, 1896, and includes
the development work and improvements thereon, the recorded no-
tice of which claim is as follows:

“Notice of Quartz Lecation.

“Come Stock. Washington State, Chewelah Mining District.
“Notice is hereby givén that the undersigned having complied with the re-
quirements of chapter six of title thirty-two of the Revised Statutes of the
United States, and the laws of the above state, and the local customs and reg-
ulations of said district, and do hereby locate ﬂfteen hundred feet on the Come
Stock quartz lode, situate in Stevens county, in the above state and mining dis-
trict, and further described as follows: Commencing at ‘a post marked ‘South’
at the easterly corner, from thence three -hundred feet in a northerly direction
to the center end post marked “Southeasterly,’ thence three hundred feet in a
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northerly direetion to a corner post marked ‘Northeasterly,’ thence fifteen hun-
dred feet in a northwesterly direction to a corner post marked ‘Northwesterly,’
thence three hundred feet in a southerly direction to a center end post marked
‘Northwesterly,” thence three hundred feet in a southerly direction to a corner
post marked ‘Southwesterly,” thence fifteen hundred feet to place of beginning,
intending to claim fifteen hundred feet in length and six hundred feet in width
for the purpose of mining the same. Claiming the surface rights, privileges,
and minerals and other rights granted by existing laws and customs. This
claim is further described as follows: About one mile southwesterly from the
Marshall Lake and two and one-half miles northerly from Pend d O’Rielle
river. Posts are placed at the corner and both ends of center lines. This
notice Is placed at discovery. Located this 2 day of May, A. D. 1896.
‘“‘Witnesses:

.

“H. McCullough,
“Thomas W. Norton, |Locators.”
“S. R. Savage,

The defendant claims to be the owner of the Comstock mine, and,
having made the necessary surveys, caused a notice to be published
of its application for a patent, and thereupon the complainant filed
its notice of contest, and commenced this suit for the purpose of
having a judicial determination of the rights of the parties with re-
spect to the mining ground claimed by each. It is conceded that
the Comstock was located and claimed long prior to the first steps
taken towards initiating the rights claimed by the complainant, and
the disputed questions in the case are whether there was an actual
discovery of any vein, or lode, or rock in place bearing any of the
precious metals within the boundaries described in the location no-
tice, and marked on the ground prior to the location of the Wee
Fraction claim, and whether the notice of location of the Comstock,
which is above set forth, fulfills the requirements of the laws with
respect to the description of the exact situation and boundaries of
the claim. The complainant asserts that the Comstock location is
void, and the ground was subject to relocation on the 31st day of
October, 1897, for the reason that up to that time the defendant, or
its predecessors in interest, had failed to make a record of the Com-
stock location containing such a description of the claim by ref-
erence to natural objects or permanent monuments as required by
section 2324, Rev. St. U. 8., which provides, among other things:

“All records of mining claims hereafter made shall contain the name or
names of the locators, the date of the location, and such a description of the

claim or claims located by reference to some natural object or permanent mon-
ument as will identify the claim.”

It is quite plain from the reading of the notice itself that the lo-
cators of the Comstock claim intended to meet fully every require-
ment of the law. The notice which they caused to be recorded de-
scribes the claim by reference to posts at each of the four corners,
and at the centers of both end lines, and, for the purpose of indi-
cating the approximate situation of the claim, the notice also refers
to a lake and a river, giving approximately the distances and direc-
tions therefrom to the claim. There is testimony disputing the ac-
curacy of the distances and directions mentioned, and I have no
doubt that, if there were no other description of the claim in the
recorded notice than the reference therein to the lake and river,

95 F.—58 :
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it would be impossible to identify the claim by such a reference;
but, on the other hand, the evidence convinces me that an intelli-
gent person, having no other guide than the description of the claim
contained in the recorded notice, would be aided by the reference
to the lake and river in finding the vicinity of the claim, and wher
there would be able to readily find the claim and identify it by the
posts referred to in the notice. By this test the recorded notice
appears to me to be sufficient. I find from the evidence. that the
posts by which the lines of the claim were marked are from five te
seven inches in diameter, and were all firmly planted in the grounc,
and stood not less than five feet above ground, and I hold that they
are permanent monuments, within the definition of the phrase “per
manent monuments” ih this statute. There is no evidence tending
to prove that the locators of the Wee Fraction claim, or the com
plainant, were deccived or misled by any failure to describe thr
Comstock claim in the recorded notice of the location thereof with
sufficient accuracy to identify the claim by reference to natural ob
jects or permanent monuments. Omn the contrary, it must be pre-
sumed that at the time of locating the Wee Fraction claim the Com-
stock claim bad become and was then a well'kknown natural object,
with boundaries as defined in the location notice as recorded, because
it does not appear that at that time the Comstock claim had any
other or different boundaries, and it does appear that the locatom
of the Wee Fraction had know ledge of the existence of the Comstock"
claim and its boundary lines; for, in the location notice which thev
caused to be recorded, the Comstock c¢laim is referred to as one o
the boundaries of the Wee Fraction claim. 'In the opinion of the
supreme court by Mr. Justice Field, in the case of Hammer v. Miit-
ing Co, 180 U. 8. 299, 9 Sup. Ct. 548 ‘it was held that another min-
ing* elalm reférred to in a location notlce will be piresumed to be a
well-known natural object or permanent monument until the con-
trary appears

From the testimony it appears fhat all of the location stakes of
the Oomstock’clalm were set by 8. R. Savage, and there is no other
witness' to thé fact of the setting of the stakes, or the exact original
situation of any of them, except the stakes themselves as they were
afterwards found. It was several months after the location of the
claim that ‘Savage for the first time attempted to show the stakes
to his agsociates. They then found the three stakes at the westerly
end of the claim, and the northeastern corner stake and the east-
erly end cénter stake,r‘and Mr. Savage pointed towards the place
where he claimed to have set the:southeast corner; bit none of
the party at that time saw that corner stake, or made any attempt
to find it,:and there is no trustworthy evidence in the case that
any stake marking the southeast corner of the claim, -or which might
reasonably.be taken to be the southeast corner stake, was found or
identified :until: a: very short time prior to the location of the Wee
Fraction claim. :'There is evidence tending to prove that about that
time the locators of the Wee Fraction found a small red fir-tree
stump ‘situated about 230 feet in a southerly direction from the east
end center stake, which stump was: blazed and marked appropriately
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for the southeast corner of the Comstock claim, and there is evi-:
dence tending to prove that Savage told different parties that said
red fir stump was in fact the southeast corner stake of the Com-
stock claim. About the same time the defendant employed a sur-
veyor named Harrison to survey the southern boundary line of the
Comstock claim, and Mr. Savage was called upon to assist the sur-
veyor by pointing out to him the location stakes; but he was unable
then, or pretended to be unable, to find any southeast corner stake,
and the surveyor located the line by referénce to the southwest cor-
ner stake and a stake which he set to represent the southeast corner,
by measuring the proper distance in a southerly direction from the
location stake at the northeast corner and the easterly end center
stake, and it was found that the line thus fixed as and for the
southern boundary line was northward of the discovery and of all
the development work of the Comstock claim; and, if that line or
any line to the northward thereof is in fact the true southern bound-
ary, then the location of the Comstock claim is absolutely void for
the reason that there was no mineral discovery within the lines of
the claim as located. There is also uncontradicted testimony by
Mr. Hamilton, whose deposition was taken in behalf of the com-
plainant, to the effect that at the time of this survey Savage told
Hamilton that the defendant’s works were south of the southerly
line of the Comstock claim, and therefore on vacant ground, and
requested Hamilton to make a new location for the benefit of him-
self and Savage, which Hamilton agreed to do, but was forestalled
by the location of the Wee Fraction claim. Several months after-
wards a hemlock stake corresponding in size and general appearance
to the other stakes which were set by Savage as the location stakes
of the Comstock claim was found lying on the ground near a hole
in which it is supposed to have been set at a distance of 589'%/100
feet, and ‘bearing south 28 deg. and 32 min. west from the easterly
end center stake, and this was identified by Mr. Savage in the pres-
ence of a number of witnesses as being the southeast corner stake
of the Comstock eclaim, and the place where it was found as the
place where the same was originally set by him in locating the Com-
stock claim. Savage also pointed out this stake and the place where
it was found to the United States deputy surveyor, who made the
survey for patent of the Comstock claim, as being in fact the south-
east corner of said claim ag originally located by him. He also, in
a letter to the president of the defendant company, represented
that he had found the southeast corner stake, and, among the ex-
hibits introduced as evidence in the case, are said letter and an
affidavit made by Savage to the effect that said hemlock stake is
the true southeast corner. In his testimony as a witness for the
complainant, Savage admits that he made the statements and repre-
sentations with reference to said hemlock stake here referred to,
and states that at the time of making the same he fully believed
that said hemlock stake was the southeast corner stake of the Com-
stock claim, but nevertheless contradicts all of said statements, and
positively denies that the hemlock stake is the stake which he set
as and for the southeast cormer. The only reason which he gives
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for changing his opinion being a statement which he testifies was
made to him by Harvey McCullough, one of the locators of the Com-
stock claim and a stockholder of the defendant company, to the effect
that he (McCullough) had placed the hemlock stake at the place
where it was found. It does not appear that McCullough could have
had any reason or motive for making such a declaration to Savage,
and it is altogether improbable that he did make it, and in his tes-
timony he gives a direct and positive contradiction to the testimony
of Savage on this point. I am therefore bound to find on the. ques-
tion as to whether McCullough did make the statement that there
is a clear preponderance of the evidence in favor of the defendant.
The location stakes of the Comstock claim were not set by Savage
with accuracy as to distances, so as to inclose no imore than the
area permitted to be taken in a mining claim, and the deputy min-
eral surveyor in making the official survey for a patent had to draw
in the lines so as to throw out the excess in the length of the claim
and excess in width at the easterly end, which he did by cutting
off the westerly end of the claim and a strip on the north side at
the easterly end, and in establishing the corners he adopted the
hemlock stake as being the true southeast corner of the claim as
originally located, and as surveyed for a patent, and a true line
from that corner towards the southwest corner stake as. originally
located measured approximately 1,500 feet to the corner which he
established as and for the northwest corner of the claim fixes the
southern boundary so as to include within the Comstock claim the
original mineral discovery and the development work and improve-
ments made by the defendant company, which proceeding on the
part of the surveyor is entirely proper if thé hemlock stake is in
fact the true southeast corner of the claim as originally located by
Savage. Therefore the important question in the case is whether
the hemlock stake or the red fir stump, or either of them, has been
proved to be the true southeast corner as originally located. The
testimony bearing upon this question is conflicting and voluminous,
and affords a good basis for presumptions in faver of both parties.
I can place no reliance upon the testimony of witnesses who claim
to have been for a considerable period of time in the habit of pass-
ing daily or frequently near to, and in plain view of, the place where
the hemlock post was found, and who deny that said post was either
set in the ground or upon the ground, at said place, until about the
time of the location of the Wee Fraction claim, for the reason that
they are contradicted by at least an equal number of other wit-
nesses who swear that they saw the post standing at said place
in the summer of 1897, The opinions and theories of expert wit-
nesses, based upon the appearances and conditions of the different
posts and the writing thereon, as to the probability of the hemlock
post or the red fir stump being the true corner, are simply confus-
ing, because they seem to make as much for one side as the other.
All the evidence of a positive character which identifies the red
fir stump as the southeast corner of the Comstock claim is counter-
balanced by the evidence of witnesses who testify that said stump
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was cut and marked by them as location stake of the “Copper King,”
a mining claim situated adjoining the Comstock on the east.

My decision in this case is in favor of the defendant, and the fol-
lowing are the considerations which I regard as controlling, and
which have led me to the conclusion upon which the decision rests:
In the first place, there is the positive and uncontradicted testimony
of Savage that he did set a location corner post at the southeast
corner of the Comstock claim, and from the fact that he under-
took to perform that service for the benefit of himself and his asso-
ciates a presumption fairly arises that he did do so, and that he
set the corner in such a position as to form the boundaries of the
claim so as to include therein the mineral discovery upon which the
location was based. Second. When Savage pretended to be unable
to find the southeast corner at the time of the survey made by Har-
rison, he appears to have had a dishonest purpose to defeat the de-
fendant’s claim for the purpose of acquiring a larger interest in the
property than he at that time owned. Third. The action of Sav-
age in pointing out the hemlock post to the United States mineral
surveyor, for the purpose of influencing him in making an official
survey, and his representations then made that said post was the
true southeast corner of the claim as located by him, and his vol-
untary affidavit to the same effect, must be regarded as positive evi-
dence, by the only witness to the fact, that said hemlock post is in
fact the true southeast corner, and said evidence is of greater weight
and value than the testimony given by Savage in this case, con-
tradicting his previous representations, for the reason that his rep-
resentations, if accepted as the truth, support equity and justice,
whereas the testimony of Savage, contradicting himself, if taken to
be true, must defeat an official survey based upon data which he
furnished, and deprive the defendant of its investments in the pur-
chase and development of the mine; the loss being a consequence
of having trusted to his good faith in setting the posts. In one
case the complainant must suffer a loss, the risk of which it volun-
tarily assumed. In the other case the defendant would be made
the victim of a legal fraud. A decree will be entered declaring the
defendant to have the superior right to the ground within the bound-
aries of the Comstock claim, as established by the official survey.

BOWMAN v. HARRIS et al,
(Circuit Court, W. D. Arkansas, ¥t. Smith Division. August 4, 1899.)

1. RECEIVERS—SUITS BY OR AGAINST—JURISDICTION OF APPOINTING COURT.

A court of equity, which has undertaken to administer the estate of
an insolvent corporation, and has taken possession of all its property
through a receiver, may, in its diseretion, reserve to itself the determina-
tion of all claims of or against the receiver, and the jurisdiction of a federal
court in such a case to entertain a suit by its own receiver for the en-
forcement of a claim is not dependent on the citizenship of the parties, or
the amount in controversy.

2. SAME—ANCILLARY RECEIVERSHIP.

A federal court appointed an ancillary receiver for the property and as-

sets within its jurisdiction of an insolvent building and loan association



