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THE HAMILTON.

(District Court, E. D. New York. July 21, 1899.)

Loss OF VESSEL-DAMAGES-CHARTER PART'!!'•.
Where a ship is a total loss, as the result of a collision, the measure of

damages is her value, with interest, and compensatiqn for loss of use is
not re.coverable in such case, as it jjl presumed to be covered by the restora-
tion; and the fact that the vessel had entered upon the performance of a
charter party does not change the rule.

In Admil'alty. On exceptions to libel to recover damages for col-
lision.,
Butler, Notman, Joline & Mynderse and Mr. Brown, for libelants.
Cowen, Wing, Putnam & Burlingham and Mr. Putnam, for claim-

ant.

THOMAS, District Judge. The claimant excepts to a libel alleg-
ing damages arising from the total loss of a ship from a collision,
wl),ich damages consist of two items, to wit, $125,000, the value of
the ship, and about $75,000, the net gain that would have come from
fulfilling a charter party upon which the ship had entered... If this
rule of damage be correct, libelants at once after the destruction of
the ship were entitled to receive $200,000, which sum comprises the
value of the ship, and her net earnings under the charter party dur-
ing the continuance thereof. A charter party is a mere hiring of a
'ship,and the compensation reserved in charter parties is a matter
usually influenced or determined by current market values. If the
libelants' lawful da.mages were paid, they would be privileged to pur-
sue one of tWo conrses for the purpose of ntilizing the money; first,
purchase a new ship and put her at service; second, invest the
money in other property. The adoption of the first course would re-
suIt,. in legal theory, in the attainment of a rental equal to that
stipulated in the charter party. Therefore, at the time when the
charter party would have expired, the libelants would have not only
$2i()O,OOO, received from the clahnant, but also the further sum of
$7-5,000, earned by the investment of $125,000 of such money in a
ship equivalent in value and earning power to the one destroyed. To
this should be added the return upon the $75,000. Therefore the
libelants would have at least $75,000, and the interest on $75,000,
more than they would have had if the loss had not occurred. Why
is this? It happens because the libelants have been paid the gain
on their money twice: first, by the anticipation and capitalization of
such gain at the time of the loss; second, by the actual use, during
the time limited in the charter, of the new ship, procured with the
money received for the lost ship. So, if the $200,000 were invested
at the legal rate of interest during the unexpired time, something
over $12,000 would be received; giving the libelants, at the expira-
tion of the time limited in the charter, the sum of $212,000, or $12,-
000 more than they would have received had not the loss occurred.
What can be said of a rule of damages that works out such unearned
gain to the person injured? It is no objection to this method of
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reasoning that practically time would be lost in buying a new ship.
In the theory of the law, the time lost is met by the use of the
money, and, indeL:.d, it is contemplated that the market abounds in
ships awaiting purchase, so that with the $125,000 the libelants
may at once substitute a new ship for the one lost. And also a ship
is assumed to be profitable according to the market value of her
use, and to be always able to earn freight according to that market
value. Hence she has, in legal theor.}', no greater value b.ecause
under charter than otherwise. If she were but a partial loss, her
loss of use would be estimated by experts, and the result would not
differ widely from the hire stated in the charter. While the charter
might be considered in determining the market value of the use of
the ship, it would not be conclusive, as it would be a contract inter
alios. A person is bound to pa.}' the market value, not the value
provided b.}' contract between other parties. This mathematical dem-
onstration condemns the libelants' rule of damages. The rule relat-
ing to the injur.}' of personal property on land is that the value of the
property, if totalI.}' destroyed or injured be.}'ond profitable repair, is
recoverable, with interest; but if the propert.}' be injured, but be capa-
ble of economical restoration, compensation for its diminished value
and for the loss of its use is recoverable. The same rule applies to
ships injured or destroyed, but the freight lost on the voyage under-
taken pertains to the ship, and is recoverable. But, where the ship
is a total loss, compensation for the loss of use is not recoverable, for
the precise reason that it is included in the recover.}' of the value,
because there inheres in the sum recovered an earning power equiv-
alent to the loss of use. The true rule is stated in The Amiable
Nancy, 3 Wheat. 546; Fabre v. Steamship Co., 3 C. C. A. 534, 53
Fed. 288, 293; The Umbria, 166 U. S. 404, 17 Sup. Ct. 610. It was
held otherwise in The Freddie L. Porter, 8 Fed. 170, concerning which
The North Star, 44 Fed. 492, 495, and The Umbria, 166 U. S. 423,
17 Sup. Ct. 610, rna.}' be consulted. The learned advocate for the
libelants urges that the rule applies only when the thing lost is capa-
ble of substitution, and when the charter party has not been entered
upon. But the law does not consider that the sunken ship is in-
capable of replacement. It rather considers that ships are commodi-
ties bought and sold in the market, and that one ma.}' be purchased
to take the place of one lost, and that, even if there be dela.}', the
interest on the mone.}' compensates for any loss thereby. It is im-
material that the charter part.}' has been entered upon. There is
nothing mysterious about a charter party. It is in fact a leasing of
a ship. Shall it be said that a person may lease an item of personal
property, and upon its destruction recover from the wrongdoer both
the value of the subject of the lease and the value of the lease? The
suggestion does not accord with usual principles. The claimant
should give a bond for the value of the ship, which is stated in the
libel at the sum of $125,000.
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THE: ELK et al.
Court, E. D. Pennsylvania. July 28, 1899.)

__LIAaI;LITY OF TUG-EAILUBE, TO KEEP LOQKOU:!'.
, A tug, passIng down the Delawllre river at night with a barge in tow,
lashed to her side, and projecting' beyond her bow some 40 feet, which
failed to keep a lookout on either the tug or tow, ntust be held in fault,
and jointly (liable. for a collision in which the tow was sunk by another
tug, though the collisioJ;l was caused by the improper navigation of the
latter; it not appearing but that it might have been avoided, had there
been a proper lookout.

In Admiralty. Libel in rem for collision.
Horace L:'Cheyney, for the
Henry' R. Edmunds, fqr the Orr-boneto;
Francis C. Adler, for the A. It Gray.
McPHERSON, District Judge. This action was brought originally

by the barge Elk to recover damages from the tug Carbonerofor in-
juries caused by collision. The Carbonero alleged that the injuries
were: caused,' not by her own fault, but by the fault of the tug Gray,
and IDaqEj ,the Gray a party by petition under the fifty-ninth admiralty
rule of. the supreme court. The facts are as follows: On the night
of.Qecetnber 9, 1895, the Elk was ,being towed by'the Gray down the
Delaware river from Richmond to Marcus Hook. The Elk was a
hinged about 100 feet long, her two boxes being coupled to-
gether, and was loaded with 210 tons of coal under deck, and some
stevedore's appliances. She was fastened to the starboard side'of
the Gray. by three lines, the forward box of the barge projecting
about 40 01' '50 feet beyond the bow of the tug. About midnight the
tow wae l110t far below Gloucester, and was approaching the HOfse-
sho.e bend,. where the river turns towards the west. At this point
there is a· shoal of considerable extent on the Pennsylvania side of
the stream, and a black buoy placed near the western edge of the
channel, and somewhat north of the angle made by the bend, serves
to mark the turn and to call attention to the shoal. The tug and
the barge were of light draught, and both had ample depth of water
for at least 200 yards west of the buoy. The tide 'Was about half ebb,
and the tug and her tow were in their proper place in the channel,
-well over toward the west, and not far from the buoy. Both the
side and towing lights of the Gray were properly set and burning,
and the captain was at the wheel; but there .was no lookout either
on the tug or on the barge, and the barge displayed no lights. The
Elk was low in the water, and neither her load nor herself obstructed
the view of the lights upon the tug. There was 1lO moon, but the
night was not dark, and the lights of an approaching vessel could
be seen for at least haIfa. mile> and probably.much farther. The
Carbonero is a large, iron, seagoing tug, and on the nigHt in question
was towing three large, empty barges in tandem from Boston to
the port of Philadelphia. Each barge was about 200 feet long, and
the connecting hawsers increased the length of the tow to about


