804 95 FEDERAL REPORTER.

In re RESLER.
(District Court, D. Minnesota, Fourth Division. May 15, 1899.)

BANERUPTOY—PROVABLE DiBTs—CLATM BARRED BY LIMITATIONS.

A claim which, at the time of the filing of a petition in bankruptcy
against the debtor, was barred by the statute of limitations of the state
where the debtor resides, and where the proceedings in bankruptcy are
instituted, is not a provable debt against his estate in bankruptcy, whether
. the creditor resides in the same state or some other. Nor ig such a claim
* revived or made provable by the fact that the bankrupt includes it in his
schedule of debts filed in the bankruptcy‘proceedmgs

In Bankruptcy. On review of decision of referee in bankruptcy.

- The certificate of the referee was as follows:

I, Orlando C. Merriman, one of the referees of said court in bankruptey,
do hereby certify that in the course of the proceedings in . said cause before
me the following question arose pertinent to the said proceedings: At the first
meeting: of. the creditors of said bankrupt, S. E, Olson Company, a corpora-
tion organized under the laws of New Jersey, Wyman, Partridge & Company,
a co-partnership of Minnesota, D. L. Newborg & Son, a co-partnership of the
state of :New York, and Jos. H. Wertheimer, a resident of the state of Michi-
gan, presented, by their attorneys, Messrs. Fowler & Henderson, of Minne-
apolis, Minn,, their proofs of claim against said bankrupt, and asked that said
claims, and each of them, be proved and allowed as claims against said bank-
rupt; that said claims, and each of them, were scheduled by said bankrupt in
his schedule of unsecured creditors, which was filed with said bankrupt’s peti-
tion herein. Objection was made at said meeting to the .allowance of said
claims, or any of them, by the bankrupt and by certain creditors of the bank-
rupt Whose claims had beeh allowed, on the ground that the statute of limita-
tions of the state of Minnesota had run against said claims, and each of them,
for the reason that it appeared on the face of said claims, and each of them,
that sald claims, and each of them, became due and payable more than six
years prior to the filing of the petition by the bankrupt herein; and that be-
cause a period of more than six years had elapsed between the time when said
claims, and each of them, became due and said petition was filed, that said
claims, and each of them, were barred by the statute of limitations, and were
not debts which were properly provable under the bankruptcy law approved
July 1, 1898. No evidence was taken upon said question, but the decision of the
referee was based wholly and entirely on the records and files of said estate.
Upon said proceedings, and upon the facts as shown by the records and files
in said matter, the following questions of law arose: Can a claim which ap-
pears upon its face to have become due and payable more than six years prior
to the filing of a petition by a bankrupt, which claim has been duly entered
by the bankrupt in his schedule of debts, be proved so as to entitle the holder
to share in the estate of the bankrupt, if objected to by the bankrupt or a
creditor whose claim has been allowed? First. Where both the bankrupt and
the creditor now reside in the state of Minnesota, and did so reside at the time
the debt was incurred, and during all the time since said time. Second. Where
the bankrupt resides in the state of Minnesota, and the creditor resides in some
other state, and each did so reside at the time the debt was incurred, and have
so resided at all times since. The referee ruled that said debts, and each and
all of them, were not provable, on the ground that each and all of them ap-
peared upon their face to be barred by the statute of limitations; and that the
entry of the gsame by the bankrupt in his schedule of debts did not revive the
debt, or was not a waiver by the bankrupt of the statute of lUmitations. To
the ruling and decision of the referee as above set forth, an exception was duly
taken by said claimants, and each and all of them, and the said questions above
presented are hereby certified to the judge for his opinion thereon,



IN RE RESLER. 805

Fowler & Henderson, for proving creditors.
F. F. Merritt, for bankrupt.

The question whether or not a claim against which the statute of limitations
has run may be proved if included in his schedule of debts by the bankrupt,
is one upon which the authorities are in hopeless conflict. So far as precedent
is concerned, the question comes before this court practically as a new ques-
tion, and the old cases are of value simply by way of argument. The cases
holding that a debt may be proved in bankruptcy proceedings, although the
statute of limitations in the state where the petition is filed may have run
against the claim, may be divided into two classes: Iirst. Those cases hold-
ing that, unless it afirmatively appears that the claim is barred throughout
the United States, it may be proved. In re Ray, 1 N. B. R. 203, Fed. Cas. No.
11,589, is the leading case. Second. Those cases holding that the debt is re+’
vived by the bankrupt including it as a debt in his schedule of creditors. In
re Eldridge, 2 Hughes, 259, Fed. Cas. No. 4,331. The cases under the first
proposition follow the decision of Judge Blatchford, in Re Ray, supra, where
the court holds, in an exhaustive opinion, that: ‘“Where a bankrupt set forth
in his schedules a debt due to a creditor, which was barred by the statute of
limitations of the state in which both resided, held, the debt was provable in
bankruptcy, unless it were shown to be barred throughout the United States.”
This case is followed by Judge Hall in Re Perry, 1 N. B. R. 221, Fed. Cas. No.
10,998, and In Re Shepard, 1 N. B. R. 439, Fed. Cas. No. 12,753, where Judge
Hall makes an exhaustive examination of the subject, and coincides with Judge
Blatchford. The same conclusion is reached by Judge Choate in Re Hertzog,
18 N: B. R. 526, Fed. Cas. No. 6,433, where the court holds that a debt against
which the statute of limitations has run, but which is included in the debtor’s
schedules, is provable in bankruptey. This is one of the last cases under the
old bankruptey law, and in it the court takes the position that in states where
the statute of limitation affects the remedy only the law as laid down by
Judge Blatchford is settled; and, while the question may be an important one,
it is not an open one. 'This case was directly assailed by Judge Lowell in one
of the districts of Massachusetts, but the two cases are distinguished on the
ground that each follows the statute of limitations as interpreted by the state
in which each action arose; Judge Blatchford following the interpretation of
the statute in New York, where it is held the limitation applies only to the
remedy, and Judge Lowell following the interpretation by the court of Massa-
chusetts, where it is held that the debt itself is absolutely barred. On the sec-
ond proposition—as to whether or not incorporating the debt in the bankrupt’s
schedule is a revival of the obligation, and a new promise—there seems also
to be a conflict of opinion. To properly consider thé question, it is necessary
to keep in mind the object, nature, and effect of the statements made by the
bankrupt in his schedules. The object in preparing the schedule is to make
such a statement as is required by law for the purpose of securing a discharge
by the bankrupt of all debts due and payable. The bankrupt is required to
“prepare, make oath to, and file * * * g list of his creditors, showing their
residence, if known,—if unknown, that fact to be stated, the amounts due each
of them, the consideration thereof,” ete. Subdivision 8, § 7, Act 1898, A
formal and solemn statement is thus required of a bankrupt, for the purpose
of securing a statement of such claims only as are proper, and to prevent any
collusion between the bankrupt and any of his creditors. It would be im-
possible for the bankrupt to create a new obligation by entering a debt which
did not exist on his schedule, but it is entirely within his power to elect to
treat as a creditor one whose claim may be barred by the statute of limita-
tions. It is almost impossible to conceive of a more formal and solemn ac-
knowledgment of an obligation than that contained in the schedules of the
bankrupt in the case at bar. There can be no question that the debts have
been acknowledged, and, being acknowledged, it necessarily follows that the
acknowledgment was for the purpose of securing to the creditor the right to
participate in the distribution of the estate of the bankrupt pro rata with the
other creditors. From an acknowledgment, an implication of a promise to pay
to the extent of the bankrupt’s estate naturally and obviously arises. There
can be no other reason for entering the debt on the schedules by the bankrupt,
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because, if the debt be barred, and the, bankrupt so considers it, it is already
discharged by law. The effect of gomg fnto banhruptcy is to' promlse to pay
to all creditors pro rata to the extent of the.assets, and to devote lall assets
to that purpose in consideration of a discharge from further payment Minot
" Thatcher, T Mete, (Massi) 348; In've ‘Bldridge, 2 Hughes; 259, Fed ‘Cas. No.,
4,331.... Whete a’'debt wag entered on & 8cliedule of debts made by an- insolvent
imithe District of Coluiibia to secure his trelease from prison undeér-an act of
congress, the court; Marshall, C. J; said: “The eftect of recordmg this- debt
was merely anadmission’ of' 1ts ex1s€enée, and not a change of its natire. It
would liave Been sufficient ev1dence, it five years had not lapsed after its re-
cording, -to have sustained an issue i’ replication of a new promise to the
plea of the statute of limitations.” ‘Bdwie v. Henderson, 6 Wheat. 518. Tt is
optmnal “Wwith a debtor eoﬂtemplating bankruptcy to lnclude or not to include
in his' schedule those debts against Which the statute of limitations has run.
If'he debirves to 'waive that option, which is purely personal to Himself, and per-
mit hiydebtor to share in whatever estate He may have, there is nothing in law
to prevent him from so doing and such an acknowledgment mirst be construed
ag a-promiss, on his part, to'pay every creditor such proportxon of his estate as
the amount of the creditor's’ claim entitles him to receive. ' “*A mere stranger
to a-clainy, as a creditor of such person, although he may be injuriously affected
by his debtor’s failure to set up the statute; ¢annot ‘either set it up himself or
compel his debtor to-do so, ag in such cases the privilege is per%onal and one of
which the debtor: ‘nay avail himself or not, at his ‘election.”” " "'Wood, Lim. (Ist
Bd.) § 41 It such were not the effect of ‘a written- acknowledgment of that
character, and if the debtor did not considet the debt one which was a charge
against bim, there would be no object in including it in the schedule, 'The only
reason whlch could’ possibly be assigned by the debtor for scheduling-the claim
is. that he ednsidered it an oblightion owing by him, which he desired to have
discharged, and that he desired his creditor to hare in any estate which he
might possess. - His ‘act can only be construed as an election on.his part to
walve the dbjection that the statute has run, and from such' waiver and the
written acknowledgment a vaomlse 1s 'implied to pay to the creditor his propor-
tion of the estate. i .

LOCHREN "District Judge Formerly statutes 6f limitations

were stmctly congtrued, but it has been. the tendency of courts in
later years to consider ‘them as statutes of repose; so that, if the
claim be barred by the statute, it will not be revwed ‘unless the in-
tent to revive it is so obyious that no other constructlon could he
put upon the act which is claimed to be a revival. It is the rule,
established by the Minnesota courts, that the statute is an absolute
bar; but the debt barred may be revived where the intent to revive
it is clear. Including the debt in the schedule will ot effect such
a revival in Minnesota. But, if the court were in-doubt on the
proposition, the question would seen to have been gettled under the
old bankruptcy law by Judge Nelson, of this district, in Re Doty, 16
N.B.R. 202, Fed. Cas. No. 4,017.

The following order was accordmgly made by the court:

“It appearing’from said certificate, and from the files and records herein,
that each of. said claims is for a debt that accrued more than six years prior
to the filing of the petition in bankruptcy herein, and that each of said claims
was barred by the statute of limitations iof the state of Minnesota prior to
filing said petition, and the court having heard the respective counsel on said
question, it is hereby ordered that the order of said referee disallowing and ex-
punging each of said claims be, and the sanie hereby is, in all things confirmed,
and each of said claims is hereby disallowed, and expunved from the list of
claims on the trustée’s record of said ease.” ‘
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In re WRIGHT et al.
(Distriet Court, D. Massachusetts. July 21, 1899.)
No. 454. b

1. BANRRUPTCY—PROOF OF DEBTS-—CLAIM FOR HIRE OF CONVICT LABOR.
A claim for money due by a bankrupt as the price of convict labor hired
by him from a county house of correction, under St. Mass. 1887, ¢, 447,
§ 11, is provable against his estate in bankruptcy by the county.

2. SAME—PRIORITY OF CLAIMS—DEBT TO COUNTY.

A state insolvency law, although its operation upon insolvents is sus-
pended during the existence of.the national bankruptey law, remains a
‘“law of the state,” within the meaning of Bankrupt Act, § 64b(5), which
gives priority of payment out of bankrupts’ estates to debts which are
entitled to priority under the “laws of the states or the United States”;
and consequently, where 2 law of the state makes a debt due to a county
a.preferred claim m insolvency, it will be entitled to pnomty of payment in
bankruptcy

In Bankruptcy.

Thatcher B. Dunn and James A Stiles, for trustee in bankruptey.
George 8. Taft, for Worcester county.

"LOWELL, District Judge In this case the county of Worcester
sought to prove as a preferred debt against the bankrupts’ estate a
claim for-money due by the bankrupts as the price of the labor of
conviets in the county’s house of correction. The trustee contends:
First, that the debt was:provable only by the master of the house
of corréction, being owed to him individually, and not to the county;
and, second, that, even if provable by the county, it is not a pre-
ferred debt, under the present bankrupt law.

1. Was the debt:in question owed to the county of Worcester, and
provable by it? Clearly the beneficial interest in the claiin against
the bankrupts’ estate was in the county. The county was entitled,
. by statute, to receive the money due in payment for the labor of
prisoners in its house of correction. St. Mass., 1887, c. 447, § 11.
‘The county paid the bills for tools, implements, and materials pur-
chased, and the salaries of persons employed in dealing with the
convict labor. Id. § 4. It seems that the purchase of these tools,
implements, and materials, and the payment of these salaries, were
the only expenses contemplated by the legislature in the carrying
out of the plan embodied in the statute of 1887, If any other ex-
penses were involved, however, they also would be paid by the
* county, with the ordinary bills for the support of the house of cor-
rection. Pub. St. Mass. c. 220, §§ 53, 54. St. Mass. 1887, c. 447,
has been frequently amended, but the amendments have not changed
materially the relations of the master of the house of correction to
the county. St. Mass. 1898, ¢. 277, referred to in argument by coun-
sel for the trustee, was passed after the contract made with the
bankrupts in this case, and after much of the work in question had
been done, but its whole tenor indicates that the legislature did
not suppose that it materially increased or diminished the master’s



