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1. JURISDICTION OF FEDERAL COURTS-EFFECT OF STATE STATUTES.
The fact that a plaintiff is given a different remedy in the state courts

cannot affect the jurisdiction of a federal court to entertain his action,
where, by reason of his citizenship and the amount involved, he has the
right to sue in that court.l

2. MUNICIPAL BONDS-AcTION BY HOLDER FOR JUDGMENT-SUFFICIENCY OF
COMPLAINT.
A complaint filed in a federal court, in an action of which it has juris-

diction, alleging that plaintiff is the owner of coupons from negotiable
bonds duly issued in conformity to law by a California irrigation district,
and that such coupons are past due and unpaid, states a cause of action
which entitles the plaintiff to a judgment against the district. The fact
that such coupons are, under the statute, to be paid from a special fund,
to be raised by the officers of the district in a special manner, does not
impose on the plaintiff the necessity of alleging that such fund has been
raised, or that the officers have failed to perform their duty to raise it, nor
does the fact that payment can in either case only be enforced by means of
a mandamus affect the plaintiff's right to a judgment, since in a federal
court such relief can only be afforded after a judgment as a means for
its enforcement.

S. CALIFORNIA IRRIGATION DISTRIOTS-RIGHT TO PLEAD ILLEGALITY OF OR-
GANIZATION. .' .
The supreme court of California having in numerous decisions upheld the

constitutionality of the Wright act (St. Cal. 1886 & Ex. Sess. 1887. p. 29),
providing for the organization and government of irrigation districts, a
district organized under .its provisions, and which continues to exist. is at
least a de facto municipal corporation, and its officers de facto officers;
and the legality of its organization cannot be collaterally attacked by an
individual, or pleaded by the district itself for the purpose of defeating obli-
gations which it incurred while acting as such de facto corporation.

4. SAME-DEFENSE TO BONDS-CHARACTER OF LAND IN DISTRICT.
The question whether land embraced within an irrigation district is of

a character which would be benefited by a system of irrigation is one of
fact, which the statute of California commits to the determination of the
board of supervisors of the county on the application for organization of
the district; and, in the absence of allegations of fraud or bad faith, their
decision is conclusive, and the question cannot be raised by the district as
a defense to bonds it has issued.

5. SAME-FAILURE TO REVIEW BENEFITS.
Allegations in the answer of an irrigation district in a suit on its bonds

that the district has derived no benefit from the work constitute no de-
fense, and are immaterial.

6. SAME-EXCLUSION OF TERRITORY FROM DISTRICT.
The exclusion of langs from an irrigation district after Its organization

under the provisions o! the California statute cannot affect the validity of
bonds issued by the district.

Rosenbaum & Scheeline and Chickering, Thomas & Gregory, for
plaintiff.
Rodgers, Paterson & Slack and C. W. Eastin, for defendant.
1 As to effect of state laws on federal jurisdiction generally, see !rOte to Bar-

ling v. Bank, 1 C. C. A. 513.
95F.-45
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On Motion of Defendant for Judgment on the Pleadings.
MORROW, Circuit Judge.' rhis is a suit brought by the plaintiff,

a citizen of the United KingdOlll of <1reatBritain and Ireland, for the
payment of 1,176 interest coupons attached to 271 bonds, in the sum
of $5CO each, issued by the defendant, of which plaintiff is now the
owner and J;lolder. It is alleged in the complaint that the defendant
is an irrigation district organized, incorpol'ated, and existing under
and by virtue of an act of the legislature of the state of California
entitled "An act to provide for'the organization and government of
irrigation districts, and to provide for the acquisition of water and
other property, and for the distribution 'of water thereby, for irriga-
tion purposes," approved March 7, 1887, and the several acts passed
by the said legislature amendatory and supplementary to said act,
and that said irrigation district is wholly situate in the county of
Sta,nislaus, stateOf California; that onOl'fihout January 1, 1892,

were issued to sued upon were
attached,. being a portion of the bonds of said district, to the amount
of $800,000, uuthorizedto be issued by the vote of the qualified elec-
tors ,of said district at an election dUly', called and held ; t no
pai1:of'tbe coupons enumerated in the been and
that the}.'(1is owing to plaintiff therefor $17,640, with .interest at the
rate of 7 per cent. per annum from the date when each of said cou-
pons,respectively, fell due. A motion for a judgment on
ings has been made by the defendant on the grounds that the com-
plilint d'pesnot facts sufficient to cohstitut¢ fi cause of action;
tha(theinterest eOnpops be paid only.outof a.special fund to be
raised by the district, through its oflicers,in a specified mode, pre-
scribed by the statutes providing for the organization and govern-
mentl)f qua,si publf!c corporations, like the defendant; that the
compbiihtdoe's not allege or show that,the, officers, of :fue district have
failed to adopt all or any of the means prescribe<], py the aforesaid.

to raise :oF ,that to pay the
intet'est sued upon is due to the fact that no l'luch fund has
been raised or created;' that, if the failure to pay the interest cou-
pons was'based Jlponadenial Qf their yalidity;such validity can be

only in a suit in eqliity; that if the fail1,u'e to make such
payment was due to a mere arbitrary disobedience or disregard of
the statutes, while there was in existenCfe t}le special fund above men-
tioned,out of Wrhich payment could have been made, then the remedy
of the was limited to proceedings in mandamus in the state
courts, against the treasurer of the district, to compel payment out
of said fund;, that if such nonpayment was due to the fact that there
was no such fund in existence, out ofwhich payment could have been
made, because of the neglect of the officers of the district to pursue
the means prescribed by said statutes for the creation of such fund,
then the remedy of the plaintiff is limited to a. mandamus proceed-
ing in the state courts to compel said officers to make the necessary
levy to raise or create such fund; that, if the interest coupons sued
upon are concededly valid, then they amount or are equivalent to
audited claims, and a judgment thereon could give them no greater
validity, and the plaintiff's remedy would still be mandamus to com-
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pel payment out of an existing special fund, or to compel the crea-
tion of the same; that a judgment would not change the
nature or Qftlie claim of the plafntiff, nor make the same
payable out of a different fund or in a different manner from that
prescribed by said statute; that, inasmuch as the district has no
general power ,()f taxation or of levying assessments, the plaintiff can
iIi. no event be paid, except out of such moneys as may be found in or
raised for said special fund;, that inasmuch as the defendant is a
mere public agency, and, as all property acquired, held, owned, or
possessed by it has been acquired and is held, owned, and possessed
by it in trust, and not in private ownership, to enable it to carry into
effect the objects for which it has been created,none of such property
can be subjected to execution. The demurrer to the complaint here-
tofore interposed by the defendant, and overruled, disposed of all
questions as to the sufficiency of the complaint raised by defendant's
motion for a judgment on the pleadings, but the importance of the
questions involved will justify the court in further considering the
matters urged upon the attention of the court by this motion.
The bonds to which were attached the coupons involved in this ac-

tion were issued under the authority of an act of the legislature ()f
the state of California commonly known as the "Wright Act." It
is entitled "An act to provide for the organization and government
of irrigation districts, and to provide for the acquisition of water
and other property,. and for the distribution of water thereby for
irrigation purposes," approved March 7, 1887(St. Cal. 1886 & Ex.
Sess. 1887, p. 29). 'I'he act has been several times amended (St. Cal.
1889, p. 15, and St. Cal. 1891, pp. 53, 142, 147, 244), and at the session
of the legislature of 1897 aJ). entirely new act was passed (St. Cal.
1897, p. 254). The provisions ,of the act of 1887, as amended, relat-
ing to the issue of bonds by the boards of directors of irrigation dis-
tricts, and providing for the payment of the principal and interest
of such bonds, are as follows:
"Sec. 15. For the purpose of constructing necessary irrigating canals and

works, and acquiring the necessary property and rights therefor, and otherwise
carrying out the .provisions of this act, the board of directors of any such district
must, as soon after such district has been organized as may be practicable, and
whenever thereafter the construction fund has been exhausted by expenditures
herein authorized therefrom, and the board deem it necessary or expedient to
raise additional money for said purposes, estimate and determine the amount
of money necessary to be raised, and shall immediately thereafter call a special
election, at which shaH be submitted to the electorll of such district, pos-
sessing the qualifications prescribed by this act, the question whether or not
the bonds of said district in the amount as determined shall be i3sued. Notice
of such election must be given, b3' posting notices in three public places in each
election precinct in said district, for at least twenty days, and also by publica-
tion of such notice in some pewspaper published in the county where the office
of the board of directors or such district is required to be kept, once a week for
at least three consecutive weel,s. Such notices must specify the time of holding
the election, and the amount of bonds proposed to be issued; and said election
must be held and the result thereof determined and declared in all respects as
nearly as practicable in conformity with the provisions of thlll act governing
the .election of officers: provided, that no informalities in conducting such an
election shall invalidate the same, if the election shall have been otherwise
fairly conducted. At such election the ballots shall contain the words, 'Bonds'-
Yes,' or 'Bonds-No,' or words equivalent thereto. If a majority of the votes



70'8 95 •FEDERAL REPORTER.

GRst ane 'Bonds-Yes,' the board. of (lirectors shall caus.e 'bonds In said amount
tq, be Issued; If a majority of tb,e votes cast at l;lny boud are 'Bonds-
No,' the result of said electioDshaJI be, so declared and enterl;ld of record, and
wheneV'er thereafter said board in its deems It for the best interests
of: the district that the question ()fiSsuance of bonds in said amount, or any
IlQlOlmt, shall be subQlitted to SlI.id electors,it sllall so declare of record in its
minutes, and may thereupon SUbmit such question to said electors in the same
manner and with like effect as at such previous election. Said bonds shall be
payable in gold coin of the United States. ... ... ... The principal and interest
shall be payable at the place designated therein. Said bonds shall be each of
the (leJl.pmJ,nq,tion of not less than one hundred dollars nor more than five hun-
dred dpllars; shall be negotiable inform, signed by the president and secretary,
and the, seal of the board of directors shall be t4ereto. >I< * * Cou-
pons for the interest shall be attached to each bond, signed by the secretary.
Said bonds shall express on their face that they were issued by authority of
this 'act, stating its title and date of approval. and shall also so state the nmn-
ber of the issue. of which such bonds l,lre a part. ... ... *" Amended by the
act of M;arch 20, 1891 (St. Cal. 1891, p. 147).
"Sec. '17. Said bonds,' and the interest thereon, shall be paid by revenue de·

rived from an annual assessment upon the real J)i:opert')'" of the district; and
all "Ule real property in the district shall be u.nd remain liable to be assessed
for such .pa,yments as hereinafter prOVided." Re-enacted as .section 33, Act
Marcl:\ 1897 (St. Cal. 1897, p. 265).
"Sec..'18. The assessor must, between the first Monday in March and the

first Monday in June, In each year, assess aU real property in the district to the
persons wllo'own, claim, have the possession or control thereof, at its full cash
value."Amended by the act of March 31, 1891 (St. Cal. 1891, p. 244).
"Sec. 22. The boa,rd of directors shall then levy an assessment sufficient to

raise the annual interest on the outstanding bonds, and at the expiration of ten
years after the issuing of bonds of any issue, must said
to an amount sufficient -to raise a sum sufficient to pay the principal of the
outstanding bonds as they mature. The secretary of the board must compute
and enter, in a.separate column of the. assessment book the respective sums
in dollars and cents, to be paid as an assessnilmt on the property therein enu-
merateq. .When collected the assessmellt shall be paid into the district treas-
ury, .and shall constitute a special fund,' to be called the 'Bond Fund, --
Irrigation District.' Incase of the neglect or refusal of the board of directors
to cause sllch assessment alld levy to be made, as in this act provided, then the
assessment of property made by the county assessor and the state board of
equalization shall be adopted, and shall be the basis of assessments for the
district, and the board of supervIsors of the county in which the office of the
board of (Iirectors is situated shall cause an assessment rol1 for said district
to beprepllred, and shall make the levy required by this act in the same man-
ner and with .like effect as if the same had been made by said board of direct-
ors, and all expenses incident thereto shall be borne by such district. In case
of the neglect or refusal of the collector or treasurer of the district to perform
the duties imposed by law, then the tax col1ector and treasurer of the county
in which the office of the board of directors is situated must respectively per-
form such duties, and shall be accountable therefor upon their official bonds
as in other cases." Amended by the' act of March 20, 1891 (St. Cal. 1891, p.
149).

It will be observed that it is expressly provided in section 15 of
the act that the bonds "shall be negotiable in form, signed by the
president and secretary, and the seal of the board of directors shall
be affixed thereto." It appears from the complaint that the bonds
to which were attached the coupons involved in this action were,
pursuant to the requirements of the statute, dated, signed by the
president and secretary of the board of directors, and the corporate
seal of tliedistrict attached; that the bonds were in denominations
01 $500 each, payable to bearer at a time and place designated, and
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expressed on their face that they were issued by authority of, pur-
suant to, and upon a full compliance with, the act of March 7, 1887;
that the coupons attached, representing the interest on the bonds
, at 6 per cent. per annum, payable semiannually, were signed by
the secretary, and also made payable to bearer at a time and place
specified in the coupon. The defendant was authorized by the stat-
ute to issue negotiable, interest-bearing bonds, and it appears that
the authority was executed in the form prescribed.
This action is at law, to recover a money judgment on each of the

coupons mentioned in the complaint, that has become due and pay-
able under the provisions of the statute and the terms of the con-
tract contained in the bonds. The fact that these coupons are to
be paid out of a fund to be raised by the officers of the district in a
specified manner does not impose upon the plaintiff the necessity of
alleging that these officers have failed to perform their duty. The
suit is not upon an order or warrant issued by a municipal officer,
but upon a corporate promise to pay, with respect to which there
has been a default. In Travelers' Ins. Co. v. City of Denver (Colo.
Sup.) 18 Pac. 556, 558; Reeve v. City of Oshkosh, 33 'Vis. 477;
Campbell v. Polk Co., 49 Mo. 214; Board v. Mason, 9 Ind. 97; Cloud
v. Town of Sumas (Wash.) 37 Pac. 305; Aylesworth v. Gratiot Co.,
43 Fed. 350,-the actions were all founded upon the failure of a mu-
nicipal officer to pay an order or warrant drawn by another officer
of the corporation. The present cause of action is based upon the
failure of the defendant to pay a certain sum of money at a time and
place specified in its contract. For this default the plaintiff is en-
titled to maintain this action. And it is immaterial, in determining
the sufficiency of the complaint, to consider how the judgment in the
suit may be enforced. The fact that the plaintiff could proceed di-
rectly by mandamus in the state courts does not oust this court. of
its jurisdiction. This doctrine has been abundantly established by
authority.
In 2 Dill. Mun. Corp. § 856, it is said:
"The remedy of the municipal or county bondholder in the federal courts is to

sue at law and obtain a judgment to establish the validity and amount of his
debt. Thereupon it is usual to issue execution, if the corporate debtor can by
law have property subject to execution. On a return of the writ nulla bona
or unsatisfied, application is made upon an information or relation, under oath,
reciting these facts, for a mandamus to compel the levy and collection of a tax
to pay the judgment. But if the bondholder is by the statute entitled to a
levy of a special tax to pay his judgment, and if the duty of levying it has
been neglected or refused, it is not necessary that an execution should in such
case be returned nulla bona, in order to give the judgment creditor the right to
a mandamus."

In Greene Co. v. Daniel and Pickens Co. v. Same, 102 U. S. 187,
two actions at law were brought upon coupons issued by the counties
in question under the provisions of an act authorizing them to sub-
scribe to the stock of such railroads throughout the state as they
might consider most conducive to their respective interests. By sec-
tions 7 and 8 of the act it was made the duty of the commissioners'
court to levy and see to the collection of such tax, not exceeding 1
per cent. per annum on the taxable value of the property in the
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,be necessary to meet the interest as H fell due.
T.qe::quel!1tlpll-M to the sufficiency ,of the complaint was raised on
demurrer. Tije speaking thrqug4 Chief Justice
Waite, said:
"In the state: courts, under the rule as stated in Shinbone v. Randoiph Co.,

56 Ala. 183, apd qther cases, a mandamus would lie, without reducing the cou-
pons to judg:nient,to compel the commissioners' court to levy and collect the
taxes necessnry to pay what was due. The rule is different, however; in the
courts of the United States; where sueh a writ can only be granted in aid of an
existing jurisdioUon.There a ,at iaw! on the coupons is
to support such a writ. T1J.e mandamus is in the. natureof,an execution to
carry the judgment into effect. Bath CO. Y. Amy, 13 Wall. 244; Graham v.
Norton; 15 Walt 427. A suit, therefore, to get judgment on tM'bonds or cou-
pons, is part of' the necessary machinery' which the' courts of the United Stutes
must use in enforcing the claim, and the jul'isdiction of those courts is not to
be ousted simply because. in the courts of the state a remedy maybe afforded
in another way."
In Heine v. Commissioners, 19 Wall. 655, the suit was in chan-

cery, brought by Heine and others, holders of bonds issued by what
was calloo'the "Board of Levee, Commissioners" of a levee district
in the state of Louisiana, The board was made a qllasi Gorporation
by the legislature of Louisiana, with authority to issue the bonds,
and provide for the payment of interest and principal by, taxes
upon the :ceal and personal property within the, district. bill
alleged a failure to lev;}' these taxes and to pay the ipterest on any
part of said bonds, that the pers{)ns duly ,appointed levee COIl1Iuis-
sioners had, IWetended to resign their office for thepllrpose of evading
this duty, a.nd,that the complainants had applied in v:ain to the judge
of the district 'court, who was bystatute levy .a tax
on the alluvia} lands to pay the bonds if the lew€': commissioners
failed to do so. Tb,eprayer for relief was that levee commis-
sioners be required to assess and collect the tax necessary to pay the
bonds and interest, and if, after reasonable time, they failed to do
so, that the district judge be ordered to do the same. N() judgment
at law had been recovered on the bonds, or allY of them, nor any
attempt to collect the money dueb,r suit. in the common-law court.
The court, speaking through Mr. Justice Miller, ,saip,:
"The question presented by the present case is nota 'new 'one in this court.

It has been decided in numerous cases, founded on the refusal to pay corpora-
tion bonds, that the appropriate proceeding was to sue at'law; and by a
mentof the ('Ourt establish the validity of the claim and tb.e-amount due, and
by the return of nn ordinary execution ascertain that no property of the corpora-
tIon could be found liable to such execution, and. sufficient to satisfy tlJP judg-
ment. Then,if the corporation had authority to levy and collect taxes for the
payment of that debt, a mandamus would issue to compel' them to raise by
taxation the amount necessary to satisfy the debt."
Waite v. City of Santa Cruz, 89 Fed. 619, was an .action to recover

on; certain bonds and interest coupons alleged to have been issued
by the defendant. 'l'heobjection was made that. the court had no
jurisdiction of the action, and in support of objection it was
contended that the defendant did not contract .topay the bonds out
of ,any property or assets subject to execution, but only out of taxes
to be levied and collected by its officers. Judge De Haven, reviewed
the authorities ,on the subject, and determined, in. effect, that the
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fact that a circuit court of the united States has no jurisdiction
of an original proceeding for a writ of mandamus to compel munici-
pal officers to levy ,a tax to pay bonds does not affect its jurisdiction
of an action at law by a citizen of another state to recover judgment
on SUch bonds, though any judgment recovered can be enforced only
by'mandamus proceedings against such officers. Applying this rule
to the question now under consideration, it must be held that the
complaint is sufficient. The motion for a judgment on the pleadings
will therefore be denied.

On Amended Demurrer to Defendant's Answer, and Motion of
Plaintiff to Strike Out Parts of Defendant's Answer.

The statutes of the state of California referred to in this opinion,
and a more extended reference to the pleadings, will be found in the
opinion just delivered on the motion for a judgment on the pleadings.
The complaint, after stating a cause of action upon the coupons in

suit, alleges that subsequent to the issuance of the bonds to which
the coupons in question were attached, and prior to the commence-
ment of this action, the plaintiff did in good faith, in the ordinary
course of business and for value, before the apparent maturity of
the said bonds, and without knowledge of their actual dishonor,
purchase the same, and alsothe coupons attached. The defendant
in its answer denies all the allegations of the complaint. The ques-
tion whether the plaintiff is the bona fide holder of the bonds and
coupons, for value and without notice, is therefore in issue.
In' its answer the defendant sets up as a further and separate

defense the proceedings had in its organization, and alleges, in ef-
fect, that,by reason of certain specified defects in such proceedings,
it was not legally organized in accordance with the prodsions of the
act of the legislature of March 7, 1887 (St. 1886 & Ex. Sess.
1887, p. 29), and was not during all or any of the time mentioned
in the amended complaint an irrigation district; that there never
. have been, and there are not now, any officers of the said irrigation
district; that none of the several persons mentioned and referred to
in the amended complaint ever had any jurisdiction, power, or au-
thority of law to issue the bonds or coupons which are the subject
of controversy in this action; and that the same are void. And for
a still further and sep;lrate defense the defendant sets forth in de-
tail the proceedings taken in issuing the bonds of the district, in-
cluding those described in the complaint as being owned by plain-
tiff, and alleges, in effect, that they were not issued at one time,
and in the manner provided by section 15 of the act of MardI 7, 1887,
but were issued and will mature at different times; that they were
not sold for cash, as required by said act, but were exchanged for
WOl'k done under certain contracts with the officers of the district;
that by reason of the facts alleged the exchange of the bonds was
illegal, and the levy and collection of assessments upon and against
the land of said district invalid, and all the provisions of the act of

7, 1887, so far as the same relate to the defendant, are each
of them unconstitutional and void. The plaintiff demurs to these
affirmative defenses on the general grounds that the facts alleged
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are insufficient to constitute defenses, and specifically that the first-
named affirmative defense, relating to the organization of the dis-
trict, is barred by the provisions of section 3 of the act of the legis-
lature of California approved March 3, 1891, entitled "An act to
amend an act entitled 'An act to provide for the organization and
government of irrigation districts,'" and that the second affirmative
defense is unintelligible, ambiguous, and uncertain.
'The facts alleged in the first affirmative defense, so far as they

are material to the question of the sufficiency of that defense, ,are
substantially as follows: It is alleged that a petition for the organ-
ization of an irrigation district under the provisions of an act of
the legislature of California providing for the organization and gov-
ernment of irrigation districts, and for the acquisition of water and
other property, and the distribution of water thereby for irrigation
purposes, approved March 7, 1887, was presented to the board of
supervisors of the county of Stanislaus, state of California, on or
about May 11, 1887, describing the lands to be comprised within
said proposed district, and signed by 73 persons, represented in said
petition to be freeholders owning land susceptible of one mode of
irrigation from a common source, and by the same system of works.
It is alleged that, of the names signed to this petition, 21 were the
names of persons owning no property in said district; 25 were the
names of persons owning no land outside the city of Modesto, a
municipal corporation within the boundaries of said irrigation dis-
trict; '11 were the names of pe:r;sonsowning only a right of redemp-
tion of certain real property which had formerly been owned by
them, respectively; and 5 were the names of persons whose inter-
ests in lands in the district are represented as being not that of
freeholders. It is claimed that these disqualified petitioners reduced
the number of qualified petitioners below the number of 50, required
by section 1 of the act of March 7, 1887. It is further alleged that
from the 25th day of April, 1887, to the 10th day of May, 1887, this
petition was printed in a daily newspaper in the county of Stanis-
laws, together with the following:
"Notice is hereby given that the above petition will be presented to the board

of supervisors at their regular meeting on Wednesday, May 11, 1887, at 11
o'clock a. ill."
It is alleged that this notice was not signed by said petitioners, or

any of them, or by anyone, and the same did not specify any place
where the petition therein referred to, or any petition, could be pre-
sented, nor to whom the same could be presented. It is further aI-
Jeged that between May 11, 1887, and June 6, 1887, testimony was
taken by said board relating to said petition in favor of and against
the organization of said district, and on the last-named day seven
of the persons who signed the petition for the formation of the irri-
gation district gave notice of their withdrawal from said petition;
that on the 7th day of June, 1887, the board made an order that the
territory comprised within certain described boundaries was thereby
established and defined for organization as an irrigation district un-
der the act approved March 7, 1887, to be known and designated
as "Modesto Irrigation District." It is alleged that this order was
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illegal, invalid, and unauthorized, for the reason that the board at-
tempted to make certain important and material changes in the
boundaries of the district, as the same were described and defined
in the petition; that certain large bodies of agricultural land, which
were included within the boundaries proposed by the petition, were
excluded from the boundaries defined by the order of the board
of supervisors, without the consent of the petitioners, and without
notice to them, or to any other persons owning real property within
the boundaries described in the petition, that such changes would be
made in the boundaries of the district. It is further alleged that
an election was held in the proposed district for the purpose of de-
termining whether the district should be organized, the returns were
canvassed, and an order made by the board of supervisors declaring
that the said lands had been organized as such district in accord-
ance with the result of said election; that a copy of said order was
thereafter recorded in the office of the recorder of Stanislaus county
on July 18, 1887. It is alleged that it does not appear from said
order that any proof was made to the board of supervisors that
said organization election was held, nor was it ascertained or de-
termined by said board that said election was in fact held, or that
notice of said election 'was given by anyone, either as req'Jired by
law or at all, or, if said notice was given, by whom same was
given, nor whether said election, if held at all, WliS held and con-
ducted in accordance with law and said ordP:. Numerous defects
and omissions other than those mentioneil are charged to have oc-
curred in the proceedings taken to organize the district, but those
referred to are sufficient to indicate their general character.
From the facts stated in the auswer, it appears that the Modesto

irrigation district had been exercising the powers of a municipal cor-
poration openly and publicly for several years prior to the time when
plaintiff became the owner of the bonds of the district, and for more
than 10 years prior to the commencement of this action.
The leading case cited by defendant in support of its right to set

up in its answer the alleged defective and illegal proceedings con-
nected with its organization as an irrigation district is Norton v.
Shelby CQ., 118 U. S. 425, 6 Sup. Ct. 1121. The action in that case
was to enforce the payment of 29 bonds, for $1,000 each, issued by
the board of commissioners of Shelby county, Tenn., in payment of
a subscription by the county to stock in the Mississippi River Rail-
road Company. The act of the legislature under which the board of
commissioners proceeded in subscribing for the stock of the railroad
company, and in issuing the bonds of the county, was declared by
the supreme court of Tennessee to be unconstitutional and invalid,
and the board of commissioners created by it to have had no legal
existence. A judgment in the suit was accordingly entered in favor
of the defendant. The case was taken to the supreme court of the
United States by writ of error. The plaintiff there contended, among
other things, (1) that the commissioners by whose direction the bonds
were issued, and whose president signed them, were lawful officers
of Shelby county, and authorized, under the acts mentioned in the
heading of the bonds, to represent and bind the county by the sub-
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scription"to the, ,railroad company, and tlJat the bonds, issued were
legal obligationI'!; (2) that, if the, were

not OffirMVs' de jure of the county, W,l?re oWcers de facto, anq ,as
sucll their action in making the subscription and issuillg ;the bouds
was equally binding upon t:\1e: county. 'l'lw defendant contended (1)
that the commissioners ,were not lawful: officers of. the county, and
that there was no such office in Tennessee as that ofcounty com-
missioner; (2) that there could not, be any such facto officers,
as there were no,such officers known to t4e law, and, therefore, that
the subscription was made and the, bonds were without au-
thority, and'werevoid. The supreme court, in disposing of these
questionsr,held that the decision of the supreme court oLTennessee
asta the constitutional existence of the board of coml,llissioners of
Shelby county would berecogrtlzed as authoritative, and- a.s that court
had repeatedly adjudged; after careful and full ;consideration, that
no such board ever had a lawful existence, and it WjlS aI;l, unauthor-
ized and illegal:,body, the supreme court of; the United States ,could
neither' gainsay nor deny, the authoritativecharufilter"of that deter--
mination, but would holdthat,there was no lawfuljluthority in the
board ,1'0 make the'subscription to, the Mississippi River Railroad
Company; and to issue the bonds of 'which those in suit ",ere a part.
The court,then preceeded to, cousiderthll questioI;l wb.ether the com-
missioners were officers de facto; and the acts of;the board as II de
facto ooardbinding Upoll'theeounty. The court said:
"But it is 'contended that if 'creating the board was void; and the com-

missloners'were not officers de jure, they were: nevertheless. ofiiQers .de:facto, and
that the aetsof the.:boardasade:facto bindingpP9n .. This

met pythe fact (hat there Cl:\nbe no officer, either de jure or
de, be, nootflce't6 filL As 'the act create the
offic,e 'of 'Conunissioner never became a law, the office never cameitlto existence.
Soilie"persons pretended tMt1the-y held the offiCI!; but the law never ,recognized
their .nor did, tbl!. collrt,' oj' the '. stateo Wb,enevel' s,uch
pretensions wereCOnsiq(1rel1 ,in, Wat qourt, tlley 'were declared' .be '\Yithout
any ,arid the commis.slol1fmi'were held to be usurpers: The
doctriJie w!llch gives vaUtUty to 'acts: of officers de facto, whatever defects' there
may be1Ji the legality ofthell.' 'appointment Or'election, is founded UPON ,co+!-
sideilatltlnS',ofpolieiY arid the protectiOn of the individ-
uals w1;lO$e oiutll;l'.el"tsmay, beafl;ected thereby: Offices' are cIjeated fj:lr the
benefit,of,;the l?ubllq, and priyatepartielilare not 'pel'mltted)o Inqu,ire'into the
title of persons clothed with the eVidence of such officeS, il1ld In ll.l'lParent pos-
sessJj:lD.' ''Of::otheir powers and' functions. For the good' order and peace of
society; ,their authority' is to berespec't.ed in, some regular
rnodeprescrlbedby'Iaw their titJ,eisinvestigateq and It is man-
ifllst ,that. elll11ess Cl)nfusion WO,ul,<;l resl).It, if' in', every proceeding before such
offici;)rs their title could be called ill question. 'But the idea of an officer inll?lies
theexlste'nce of' lin office' ,Vhlch he holds. It would be a misapplication of
terms' to oM anoffieerJWho; holds, no office, and a puQli.; ,office ,. can exist
onlyby,forcebflaw.. us so;QQY/RllS feel
called upon to anyad.Y!'lrse opinion Oil the the earnest
contention of. plaintiff's cotinsel' that· such 'existence 'Is· not 'e'Ssential, .and that
it issuffi<!feJit if the O'ftfcebe .'Ptovidedfor ·by aolV' legislatlveienactlnenl:,how-
ever llivalid: Their Pl)Sitlori' 'is that a legislative act, ',though unconstitutiOnal,
may in ltud nothingfurtller
is necessary to glveVlllld\ty 1;0 the acts.Qf 11;8, M!!ullled incumbent. ThatpoS1-
tion, although, not stated 1il: this broad .form; amounts to nothing else'. 'It 18
difficult to meet it· by i any 'argiunent beyond'this statement. .An unconstitu-
tional act'1s not a It confers no rights; , It' Imposes duties;



HERRING V. MODESTO JRR. mST. 715

no protection; it no office; it is, in legal as inoperative
as though it had never been passed."
In the case at bar the constitutionality of the act under which

the defendant was incorporated as an irrigation district has been
repeatedly before the supreme court of the state, and it has been
held constitutional and valid in every case. In Irrigation Dist. v.
Williams, 76 Cal. 360, 18 Pac. 379, the application was for a writ of
mandamus to compel the defendant, as secretary of an irrigation
district organized under the act in question, to sign certain bonds
proposed to be issued under section 15 of the act. The defendant
refused to sign the bonds upon the ground that the statute was un-
constitutional and void, and it was urged in this behalf, among other
things, that the statute authorized the assessment and taking of
private property for a private purpose, and without reference to
actual benefits, that the apportionment was unequal and unjust, that
property was taken without due process of law, and that the statute
authorized the formation of a district and the assessment of lands
without giving all the landholders a hearing. The objections were
held untenable, and the act declared to be in conformity with the
provisions of the state constitution. In Irrigation Dist. v. De Lappe,
79 Cal. 351, 21 IJac. 825, the application was again for a mandate
to compel the secretary of an irrigation district to sign and seal
certain bonds of the district, and the constitutionality of the act
was sustained. In Board v. Tregea, 88 Cal. 334, 26 Pac. 237, pro-
ceedings had been instituted in the superior court of Stanislaus
county, under the provisions of the act of March 16, 1889 (St. 1889, p.
212), for the purpose of obtaining judicial examination, approval, and
confirmation of the proceedings of the board of directors of the dis-
trict providing for the issue and sale of certain bonds which it had
ordered to be issued and sold under the act of March 7, 1887. The
fact appeared that the district included the city of Modesto, a town
covering about 2,000 acres, and having about 3,000 inhabitants, and
about 600 dwelling houses, besides shops, stores, etc. It seems to
have been urged as one of the objections against the confirmation of
the proceedings in question that if the law was construed as confer-
ring upon the board of directors of an irrigation district the dis-
cretion to include in such a district any part of the lands of a town
or city, upon the ground that in the judgment of the directors such
part would be benefited by irrigation under the system proposed, and
if the judgment of the board upon that question was conclusive of
the fact, then the law was unconstitutional. The court, speaking
through Chief Justice Beatty, construed the law to mean "that the
board may include in the boundaries of the district all lands which
in their natural state would be benefited by irrigation, and are sus-
ceptible of irrigai;lion by one system, regardless of the fact that build·
ings or other structures may have been erected here and there upon
small lots, which are thereby rendered unfit for cultivation, at the
same time that their value for other purposes may have been greatly
enhanced"; and, so construed, the court saw no objections to the
law upon constitutional grounds. It was also objected that the pro-
ceedings of the board should not be confirmed, because, when the
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original authorization was given by the people of the district to issue
bonds, the district embraced 108,000 acres; that 28,000 acres of this
territory was afterwards excluded from the district, under the act
of February 16, 1889 (St. 1889, p. 21). It was accordingly contended
that, if the legislature intended to bind the nf>W or reconstrncted
district by a vote of the old district, the law, to that extent, would be
unconstitutional. The court held that the fact being that, at the
time of the exclusion of the 28,000 acres from the district, it had no
debt, and after notice of the proceedings no objection was made to
such exclusion by any person, there was no basis for any claim of in-
justice or violation of constitutional rights. In the case entitled
In re Madera Irr. Dist., 92 Cal. 296,',28 Pac. 272, 675, the board of
directors of the district filed a petition in the superior court of the
county of Fresno for the,confirmation by that court of their- proceed-
ings for the issue and sale of certain bonds of the district. The lower
court, after a hearing upon the issues, rendered its judgment in favor
of the petitioners, and approved and confirmed the legality and the
validity of each and all the proceedings for the organization of the
district. The case was appealed to the supreme court of the state,
where it was again contended that the act of March 7, 1881, under
which the proceedings for the organization of the district were had,
was unconstitutional, for the reason that it was in its nature beyond
the power of the legislature to enact, and also by rea:!:on of the pro-
visions therein contained for the organization of the district, and
the mode provided for assessments upon the lands in said district
with which to meet the bonds authorized by the act. The case ap-
pears to have been elaborately discussed by counsel upon all the
constitutional questions inv(}lved, and, the opinion of the court, de-
livered by Mr. Justice Harrison, gives evidence of a thorough exam-
ination of all the objections urged against the act of March 7, 1887,
and the proceedings therein provided for the organization of irriga-
tion districts, and the issue and sale of bonds by the boards of di-
rectors of the districts. ' The court affirmed the constitutionality of
the act, and determined that an irrigation district organized under
the act was a public corporation, and its officers public officers of the
state. In the case entitled In re Central 11'1'. Dist., 117 Cal. 382,
49 Pac. 354, a petition was filed by the board of directors of the Cen-
tral irrigation district in the superior court of the county of Glenn,
for the confirmation by that court of the proceedings leading to and
terminating in the organization of the irrigation district, and the
proceedings attending the issue and sale of bonds of the district.
The findings of the court were in favor of the regularity and legality
of all the proceedings. On appeal to. the supreme court the act was
assailed as in violation of both the constitution of the state and of the
United States. The court held that previous decisions of that court,
and the decision of the supreme court of the United States in Irriga-
tion Dist. v. Bradley, 164 U. S. 112, 17 Sup. Ct. 56, formed con-
clusive adjudication in favor of the constitutionality of the act. An
irrigation district formed under the statutes of California is a public
corporation, anl1 its object is the promotion of the general welfare.
People v. Selma 11'1'. Diet., 98 Cal. 2'06, 32 Pac. 1047; Quint v. Hoff-
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man, 1a3 Cal. 506, 37 Pac. 514. In the case entitled In re Madera
Irr. Dist., 92 Cal. 308, 28 Pac. 273, the supreme court of the state,
speaking of the autho,rity of the legislature to create municipal cor-
porations of this character, said:
"In providing for the welfare of the state and its several parts, the legis-

lature may pass laws affecting the people of the entire state, or, when not re-
strained by constitutional provisions, affecting only limited portions of the
state. It may make special laws relating only to special districts, or may
legislate directly upon local districts, or it may intrust such legislation to
subordinate bodies of a public character. It may create municipal organiza-
tions or agencies within the several counties, or it may avail itself of the
county or other municipal organizations for the purposes of such legislation,
or it may create new districts embracing more than one county, or parts of
several counties, and may delegate to such organizations a part of its legis-
lative power, to be exercised within the boundaries of said organized districts,
and may vest them with certain powers of local legislation, in respect to which
the parties interested may be supposed more competent to judge of their needs
than the central authority. * * * In a state as diversified in character as
California, it is impossible that the same legislation should be applicable to
each of its parts. Different provisions are as essential for those portions whose
physical characteristics are different, as are needed in the provisions which
are made for the government of town and country. Those portions of the
state which are subject to overflow, and those which require drainage as well
as those which for the purpose of development require irrigation, fall equally
within the, purview of the legislature, and its authority to legislate for the
benefit of the entire state or for the' individual district."

It follows that the defendant, having been organized and
ing to exist under a constitutional law of the state, is a public mu-
nicipal corporation known to the law, and is therefore a de facto
corporation, and its officers de facto officers. What is the status of
such a corporation under the laws of this state, where the legality
of its organization is questioned? Section 358 of the Civil Code of
California provides:
''The due incorporation of any company, claiming in good faith to be a cor-

poration under this part, and doing business as such, or its right to exercise
corporate powers, shall not be inquired into, in any private suit
to which such de facto corporation may be a party; but such inquiry may be
had at the suit of the state on information of the attorney-generaL"

In Quint v. Hoffman, 103 Cal. 506, 37 Pac. 514, the action was
commenced by the plaintiff to enjoin the defendant, as collector of
Central irrigation district, from selling any lands of the plaintiff"
and of others similarly situated, for assessments levied in the year
1892. A temporary injunction was issued upon the filing of the com-
plaint, which was subsequently dissolved upon the ground that the
facts stated therein were not sufficient to entitle the plaintiff to the
relief demanded, and t4ereupon an appeal was taken from the order
of dissolution. In the supreme court the organization of the dis-
trict was assailed by the plaintiff, and it was insisted that the validity
of that organization could be attacked collaterally in the proceedings
by showing that the board of supervisors acted without their juris-
diction in effecting its organization. The court held that this po-
sition could not be maintained, and said:
"Corporations organized under the act of the legislature popularly known as

the 'Wright Act' being public corporations, it is immaterial whether they be
corporations de jure or de facto. That is a matter which cannot be inquired



718" 95 FEDERAL REPORTER; :

\1poR a collateral attack; and a, case like where, the valid-
ity of 'I1n, assessment levied by such ,a corporation is the, subject of litigation,
the validity of such assessment doeS in: no way rest up<jn, the fact of the de
jur\! character of the corporation. This principle must be considered settled
law in this state." ,

Ihit may not a facto corporation the, illega1ity of its own
organization as a defense to an. action?: In Brandenstein v. Hoke,
101 Cal. 131, 35 Pac. 562, the plaintiff was the holder of certain
bonds of a levee 'district, which were'issued and sold for the pur-
pose of 'securing funds to carry on improvemeJ;lts insuch district.
Amandate was prayed for, requiring the board of fund commission-
ers of the district to take certain steps provided in the statute, look-
ing towar(Jsthe levy and collection of a tax upon theproperty within
the U:Q11t,sof the district,to be applied in' Uqllidatidn of the principal
and of plaintiff's bonds. The d-efense set up by the board
of commil!lSioners was that the, district was illegally organized, and
the oollrt sustained this defense, but placed its decision expressly
uponthe,grounds that section 21 of the act of the legislature passed
March. 2.0, 1868 (St. 1>,,,361), under whicli it, was alleged
the distriet had been organized,was uneanstitutional,and void, and
that there was no law under which a corporation similar to the so-
called levee district could have been ,9rganizedicithig Norton v.
Shelby Co., 118 U. S. 442, 6 Sup. Ct. 1121. 'But, as we have seen, in
the case at bar the defense is not that the:defendant: was organized
under an unconstitutional law, but that certain proceedings taken
in its organization were irregular and invalid. Moreover, the law
itself has been declared constitutional by the" highest court of the
state, and the defendant has been for several years exercising the
functions of a public corporation und.er 'color of that law, unchal·
lenged by any proceedings on the part of the state. In Ashley V.
Board, 8 C. C. A. 455,' 60 Fed. 55, the action was brought against
the' board of supervisors of the county of Presque Isle, in the state
of Michigan, to recover upon certain bonds and coupons issued QY
the county for the retirement of certain other .bonds issued at an
earlier date. It was contended on the part of the defense, among
other things, that when the first bonds. were issued there was no
county of Presque Isle, as the act under which it was claimed the
county had been organized had been declared invalid in the case of
People v. Maynard, 15 Mich. 463. It was also contended that the
obligations in Buit were invalid, because they were issued in viola-
tion of the constitutional requirement that expenditures of more
than $1,000 in anyone year should first be sanctioned by a vote of
the electors of the county. The circuit court entered a judgment
for the defendant, and the plaintiff took the case, on writ of error,
to the circuit court of appeals for the Sixth circuit. In that court
the entire controversy involved in the case was considered, and, re-
ferring to the invalidity of the organi?latibn of thecolInty, the court
said: ,'. '. ..' , .
"But inasmuch as it may upon a tie*tria] that till;'

the county of Presque Isle took place while there was yet 'but one township
in it,or under other disabling conditions, it, seems IiecesslirY' to consider the
case upon that aspect. Assuming that under tlJe doctrine of' People v. May-
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nard, above refen>ed to, the courts of the United States would be ,bound to hold
that such organization 1Vas unlawful and void in its inception, it does not, in
our opinion, follow that if the county, assuming it to be valid, went. on, as such,
acquired the' capacity to be a county, arid exercised for years, with the
escence of the state government,' the functions' and privileges of a county, its
status and the validity ().f its ,acts are to be tested by such rules as would have
been applicable in a direct and prompt challenge by the state when those
powersllnd privileges were assumed. In the latter case, the public interests
are best subserved by speedy reformation, and no private interest is harmed.
In the former, the public interests have been adjusted to the actual condition of
things, and private interests have become settled upon the foundations which
local authority has laid, with the consent of the state, whose business it was
to interfere and prevent the mischief, if any such were feared. It isa matter
peculiarly within the province and duty of the state to watch over and prevent
the development of political growths which are likely to be prejudicial to the
public interests. When it does not interfere, private individuals are justified
In assuming that there Is nothing obnoxious in the organization, and that
they may treat with it in the character it bas assumed."
The court reviews a number of authorities upon the subject where

this doctrine has been declared, and says:
"But it is needless to multiply authorities. Tbeyare substantially, if not

altogether, agreed upon the proposition that when a municipal body has as-
sumed, under color of authority, and exercised for any considerable period of
time, with the consent of the state, the powers of a public corporation, Of a
kind recognized by the organic law, neither the corporation nor any private
party can, 'in private litigation, question the legality of its existence."
In National Life Ins. 00. v. Board of Education of City of Huron,

10 C. C. A. 647, 62 Fed. 778, the action was brought in the circuit
court of the United States for the district of South Dakota against
the board of education Qf the city of Huron, in that state, upon 300
coupons cut from 120 bonds issued by the defendant in October,
1890. Ajudgment was entered for the defendant, and the case was
taken to the circuit court of appeals for the Eighth circuit. The
defendant raised, among other questions, the ",alidity of its own or-
ganization for the year the honds were under article
3, c, 17, of the CompiIed Laws of Dakota. The court of appeals,
speaking of defense, said:
"Moreover, in October, 1890, when these bonds were issued, this board of

education was, in any 'event; 'Ii' de facto corporation, exercising, under' article
3, all the powers and functions granted to a corporation legally organized. It
was recognized, and its action was acquiesced in, by the state and by the
citizens, for at least 18 months; and, as against bona fide IJurchasers of Its
bonds, its acts, as a de facto board of education, if within the powers granted
to a board legally organized tinder this law, are binding upon the defendant
corporation. It is the province of the state to question, by proper judicial
proceedings, its incorporation; not that of a defendant in a private when
it has asserted its corporate existence, and incurred liabilities to innoCent par-
ties on the faith of It. II '

The court then quotes from the decision in Ashley v. Board, supra,
and refers to the following eases in support of this doctrine: Ralls
Co. v. Douglass, 105 U. S. 728, 730; Coler v. School Tp. (N. D.) 55
N. 587; Clement v. Everest, 29 Mich. 19; Burt v. Railroad 00.,
31 Minn. 18 N. W. 285, 289; State v. Carr, 5 N. H. 367; People
v. Maynard, 15 Mich. 463; Fractional School Dist. No.1 v. Joint
Board of School Inspectors, 21 Mich. 3.
In the recent case of Shapleigh v. City of San Angelo, 167 U. S.
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646, 17::Sup. et: 957, the supreme court of the United States con·
'question upon a state of filcts that leaves but little upon

J(> MSe .a defense of a want of legal orgatli'4ation on the part
of a· detaCto corporation to ,defeat its obligations•. In that case the
action was:brought in the circuit court of the United States for the
Western district of Texas to recoverS. judgment for the amount of
certain unPaid coupons for intere.ston .bonds issued by the defend-
ant as a municipal corporation in the stateot Texas, styled the "City
of San Angelo." The bonds were issued in 1889. The defense was
that in 1890 an action was commenced in the district court of the
countyiu.which the defendant was situated against certain persons
who were 'exercising and performing the duties,. :privileges, and func-
tions of a mayor and city council of the city of San Angelo, claiming
the same to be a city duly and legally incorporated under the law of
the state, and alleging that said city was not legally incorporated,
and that said named persons were unlawfully exercising said func-
tions; 'that such proceedings were thereupon had that in December,
1891, the district court entered a decree ousting the said persons
from their said offices, and adjudging that the incorporation of said
city of San Angelo be abolished and' declared to be null and void.
Subsequently the city of San Angelo was again incorporated, and the
suit in the circuit court was against the city, as reincorporated, upon
the bonds of the prior illegal corporation. The question was as to
the legal effect of the disincorporation of the defendant and its sub-
sequent reincorporation, with respect to the bonds in suit. The su-
preme court, after referring to authorities upon the sllbject, said:
"The con,clusion which is derivable from the authorities cited, and from the

principles therein established, Is that the disincorporation by legal proceedings
• of the city of San Angelo did not avoid legally subsisting contracts, and that
upon the reincorporation of the same Inhabitants, and of a territory inclusive
of the improvements made under Such contracts, the obligation of the old
devolved upon the new corporation. The doctrine successfully invoked in the
cQurt below by the defendant:'-that where a municipal corporation is wholly
void ab initio, ail' beIng created Without warrant of law, it could create no debts
and could incur no liabilities-does not, in our opinjQn, apply to the caire of
an irregularly organized corporation, which had obtained, by compliance with
it general law authorizing theformli.tion of municipal corporations, an organ-
ization valid as against everybody, except the stateactiD,g by direct proceed-
ings. Such an organizatlon.is merely voidable, and, iithe state refrains from
acting until after debts are created, the obligations are not destroyed by a

of the corporation, but it will be presumed that the state intended
'that they should be devolved upon the new corporation which succeeded by

of la;wto the property .and improvements of its predecessor."
, The,doctrine of this •case is the application of the general rule
stated in Cooley on Constitutional Limitations (page 254), where the
learned author says: .
"In proceedings where the question whether a corporation exists or not arises

the courts will not permit its corpl/.rate character to be questioned,
if .It appears to be acting Under coloi' of law,' and recognized by the state as

. Such a question should .be raised by the state itself•. by quo warranto,
or other direct proceeding. And the rule, we apprehend, .would be no different
If the con'stitution itself prescribed the manner of incorporation. Even in such
a case, proof that the corporation was acting as such, under legislath'e action,
would be sufficient evidence of right, as against the state, and private parties
could not enter upon any question of regularity."
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'1'0 this rule the author adds the law of estoppel, as against the
state, where the regularity of a corporation has been for ;years un-
questioned. He says:
"And the state itself may justly be precluded, on the principle of estoppel,

from raising such an objection, where there has been long acquiescence and
recognition."

That the wisdom and justice of this rule have been recognized by
the legislature of this state is established b;y the legislation amending
the act of March 7, 1887, providing for certain proceedings to deter-
mine the legality of irrigation districts. In the act approved Marcb
16,1889 (St. Cal. 1889, p. 212), it is provided that the board of directors
of an irrigation district organized under the original act-
"}Iay commence a special proceeding in and by which the proceedings of said
board and of said district, providing for and authorizing the Issue and sale of the
bonds of said district, whether saId bonds or any of them have or have not
then been sold, may be judicially examined, approved, and confirmed."

The act then provides a metbod of procedure whereby-
"The court shall have power and jurIsdiction to examine and determine the
legality and validity of and approve and confirm each and all the proceedings
for the organizatIon of saId district under the prOVisions of the said act, from
and including the petition for the organization of the district, and all other
proceedings which may affect the legality or validity of said bonds and the
order for the sale and the sale thereof."

Then, directly in line with this clearly-defined policy of tbe state
to fix the legal status and liability of these corporations in dealing
with the public, the legislature passed the act of March 20, 1891
(St. Cal. 1891, pp. 142,144), again amending the original act of March
7, 1887, by adding to section 3 the following:
"And no action shall·be commenced or maintained, or defense made, affect-

Ing the validity of the organization, unless the same shall have been commenced
or made within two years after the making and entering of said order." (Re-
ferring to the order of the board of supervIsors declaring the irrigation district
duly organized.)

These two statutes, taken together, furnisbed the irrigation dis-
trict with a plain and speedy method of procedure for determining
the legality of the proceedings under which it was brought into ex-
istence, and gave to the public dealing with such a corporation the
protection of a just and reasonable statute of limitation against the
defense that its formation was irregular and its birth illegitimate.
These statutes were in entire harmony with the general law upon
the subject as declared by the authorities which have been cited.
But it is contended on the part of the defendant that the statute of
limitation' cannot be interposed in this case, because more than two
years from the date of the organization of the district in 1887 had
elapsed before the passage of the act of 1891, thus taking away by
legislation an existing right of defense. The statute will not be so
construed. This was decided in Sohn v. Waterson, 17 Wall. 596,
where it was determined that, in construing a statute of limitations,
it must, so far as it affects rights of action in existence when the
statute is passed, be held, in the absence of a contrary provision, to
begin when the cause of action was first subject to its operation.

95F.-46
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Under this rule, the defendant had the full period of two years after
the pas13age Of the act of March 20, 1891, in.which to test the legality
of its organization.
'Che defendant furthercaHs attention tu tGC fepealof the act of

7, 1887, and acts amendatory thereof, by the act of March
aI, 1897 (St. Cal. 1897, p. 254), and contends that, as this limitation
uf two years ,is no longer in existence, it cannot now be pleaded as
a bar to the. defens,e set up in the answer. The answer to this
objection is that no contract, obJigation, lien, or charge incurred by
an irrigation district under the first act was affected, :impair'ed, or
discharged by any of the provisions of the second act, but, on the
contrar,Y, 'such liabilities were expressly continued by the saving
clauses of sectionl()!) of the latter act. The repeal of, the act of
M:arcll 7, 1887, and its amendments, cannot be held, therefore, to
hav'e in any way affected plaintiff's rights under those acts.
But it is not necessary to pursue this' question any further.

Whether we c,onsider the statutes of this state relating to the 01'-
ganizatio;u of irrigation districts as construed by the ,:p,ighest court
of this state, or the general law on the subject as ef\talilished by the
authori,ties,we arrive at the same conclusion,-that the; matter set
up by the defendant in its first affirmative defense,' I;elating to the
organization of the defendant as ail irrigation district, 110t con-
tain facts sufficient to constitute a defense' to the cause of action
stated in the complaint. The demurrer to that defense will there-
fore be sustained.
The defendant, in its second affirmative defense, sets forth the pro-

eeedings· taken in issuing the bonds of the district in the sum of
$800,000, the letting of contracts for the performance of certain work'
on the canaJs"a,nd property of the district, and the pay:ment for such
work in the bonds·'bf the district. The defendant contends that the
facts state«l render the bonds illegal and vpid. As the llnswer denies
that the plaintiff purchased, in good faith or for value,. and without
notice of their dishonor, the bonds to which were attached the cou-
pons in suit,it is clear thatthis defense dught not to, 'be disposed of
on this demurrer. The demurrer to thell'lecond affirmative defense,
on the grOUnd that it does not state facts sufficient to constitute a
defense\ :will therefore be overruled. ;The facts stated iIi this de-
fense are notvery clear or certain, tiut their legal effect can be better
determined' upon the trial of ,the case upon the merits. The objec-
tiOn that· this defense is unintelligible, alllbiguous, and uncertain will
be overruled. ,; .
The other points raised upon demurrer go to the question of the

relevancy of the matter demurred to, and may properly be disposed
of upon the imotion to strike out portions of the answer, which will
now be considered. .
In paragraph '45 of the answer, defendant alleges that none of the

land cotnprised within1:he boundaries of the irrigation district is,
or ever has' been, arid or:desert, anddoe:s not reqUite artificial irri-

to make it productive and profitable. The question whether
any particUlar land could be benefited by a system of irrigation is
one of fact, and a fact which the legislature has authorized the
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board of supervisors of'the county where the land is located to de-
termine. In the present. case the question was necessarily deter-
mined by the bOard of supervisors of Stanislaus county at the time
the district was organized, and, in the absence of any allegation of
fraud or bad faith on the part of the board of supervisors, is con-
clusive. This was determined in Irrigation Dist. v. Bradley, 164 U.
S. 112, 178up. Ct 56.. In that the plaintiff objected to the opel'-
ation of the act of :March 7, 1887, on the ground that it included
within its possibilities all lands, no matter how fertile or productive
so long as they were susceptible in their natural state of one m.ode
of irrigation from a common source. Plaintiff alleged that his lands
were subject to beneficial use without irrigation. The supreme court
disposed of this objection in the following language, to be found at
page 167, 164 U. 8., and page 66, 17 Sup. Ct., of the opinion:
"Assuming. for the purpose of this objection, that the owner of these lands

had, .the provlsions of the act, and before the jandS'were finally included
in the district, an opportunity to be heard before a proper tribunal upon the
question of benefits, we are of the opinion that the decision of such tribunal,
inihe abst>uce of actual fraud and bad faith, would be, so far as this court is
(oneern,eq, conclusive upon that question."

'l'here is no allegation of the answer in relation to the organiza-
tion of the district that makes this question of fact relevant or ma-
terial to any issue in the case, and the paragraph will be struck out.
In paragraphs 47, 48, 49, 50, and 51, the defendant alleges, in

substance, that no benefit has been or will be receivM by the dis-
trict from its organization, the sale of the bonds, the construction
of irrigation works; that the system of irrigation provided for by
the act of the legislature and by the board of directors of the dis-
trict has been, and is, and will continue to be, very unprofitable and
oppressive, and the expense thereof wholly disproportionate to the
benefits which have been or ever will be received by the owners of
the real property in said district, and impracticable, and destructive
of the interests and welfare of the people. These matters were all
proper subjects for consideration and determination by the people
when they formed the district and proceeded to deal with the public
as a corporation, but they are not facts relevant to any issue in this
controver'sy as to the validity of the bonds or coupons in suit.
In paragraphs 53, 54, 55, and 56 of the answer, the defendant

alleges that since the pretended organization of the district 28,000
acres of land originally embraced within its boundaries have been
illegally excluded by the board of directors of the district, contrary
to law and in violation of the rights of the remaining freeholders of
the district. The allegations contained in these paragraphs were
contained in the first affirmative defense, that the district had not
been legally organized. They are repeated here as part of the affirma-
tive matter set up in the defense that the bonds were not legally
issued. In considering this part of the first defense, the decision
of the supreme court of the state in the case of Board v. Tregea, 88
Cal. 334, 21) Pac. 237, was referred to as holding that the act of March
7, 1887, as amended by the act of February 16, 1889, was constitu-
tional. The case may again be referred to upon the question as to
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whether these allegations relating to the change of the boundaries
of the district .are material to the defense now under consideration.
The plaintiff in that case is the defendant here, and the proceed-
ings which were the subject of inquiry in that case (relating to the
exclusion of 28,000 acres of land from the district) are the identical
proceedings set up in this defense. The judgment of the supreme
court affii'rq.ing the judgment of the court below in that case, con-
firming the proceedings, is, not controlling on this court
at this time, whatever may be its relevancy or effect hereafter, if
offered or introduced in evidence in support of a claim that the
action of the board of directors of. the district upon any matter
involved is res judicata. The case is now merely referred to as in-
dicating the law of the state umm the. question whether. the proceed-
ings relating to. the exclusion of land from the district is material
to this defense. The court in its opinion referred to the act of the
legislature approveq February 16, 1889 (St. 1889, p. 21), which au-
thorizes and prescribes the procedure for the exclusion of lands from
an irrigation district, and requires that, if there be any outstanding
bonds of the district, no order of exclusion can be made without
the consent in writing of the holders of such bonds, acknowledged
as deeds of conveyance are required to be acknowledged. It was
contended that there were outstanding bonds of the district at the
time the petition for exclusion was filed, and during the greater por-
tion of the time that the notice of the hearing was being published,
and that no written consent of .the holders of said bonds was ever
given to the making of the order. The supreme court found that the
evidence· established the fact that there were no outstanding bonds
of the. district at the date of the order of exclusion, and determined
that the superior court had committed no error in decreeing the
validity of the order of exclusion. The court, however, went fur-
ther, and held that the validity or invalidity of the order .of exclusion
did not affect the order for the issuance and sale of bonds,-in other
words, whether the order of exclusion was, legal or not, it was imma-
terial in determining the validity of the order providing for the issu-
ance and sale of bonds. In arriving at this- conclusion the court
probably had in mind the doctrine that a municipal corporation, by
merely changing its name or government, or by abridging or en-
larging its territory, cannot so destroy its identity as to impair the
rights of creditors of the original corporation in the enforcement
of obligations against the corporation in its changed condition. This
was held in Bates v. Gregory, 89 Cal. 387, 26 Pac. 891, where the
question arose with respect to a change in the territory and govern-
ment of the city of Sacramento; the court citing as authority Port
of Mobile v. U. S., 116 U. S. 289, 6 Sup. Ct. 398. In that case-
"The city. of Mobile, under its corporate name; 'The Mayor, Aldermen, and
Common Council of the City of Mobile,' had issued certain bonds in 1859. In
1879 the legislature passed two acts,-one entitled 'An act to vacate and annul
the charter and dissolve the corporation of the city of Mobile, and to provide
for the' applica1:ion of the assets thereof in discharge of the debts of said cor-
poration,' and another entitled 'An act to incorporate the port of Mobile, and
to provide .for the government thereof.' The territory embraced in the port
of Mobile was about one-half that which was formerly embraced in the city
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"Jobile, but included the larger portion of the inhabitants and taxable property
of the former corporation. In an action brought against the port of :\iobile to
recover upon the bonds that had been issued by the former municipality, the
court held that the port of Mobile was the legal successor of the city of Mo-
bile, and liable for its debts, saying: 'Where the legislature of a state has
given a local community, living within designated boundaries, a municipal or-
ganization, and by a subsequent act or series of acts repeals its charter and dis-'
solves the corporation, and incorporates substantially the same people as a
municipal body under a new name, for the same general purpose, and the
great mass of the taxable property' of the old corporation is included within
the limits of the new, and the property of the old corporation used for public
purposes is transferred without consideration to the new corporation for the
same public uses, the latter, notwithstanding a gr'eat reduction of its corporate
limits, is the successor in law of the former, and liable for its debts; and, if
any part of the creditors of the old corporation are left without provision for
the payment Of their claims, they can enforce satisfaction out of the new.'''

This is also the doctrine in the recent case of Shapleigh v. City
of San Angelo, 167 U. S. 646, 17 Sup. Ct. 957.
It follows from these authorjties that the allegations contained in

paragraphs 53, 54, 55, and 56 of the answer are immaterial and ir-
relevant, and should be struck out.
The paragraphs of the second affirmative defense,

namely, a portion of paragraph 29 and the whole of paragraph 46, to
which the motion to strike out is directed, are objected to as pre-
senting only issues of law. Standing alone, these averments of the
answer are subject to that objection, but, read in connection with
the other allegations respecting the proceedings taken in issuing
the bonds of the district, they may serve the purpose of directing
the attention of the court to the particular constitutional provisions
which it is claimed have been violated in the proceedings. The mo-
tion to strike out the matter here indicated will therefore be denied.
Let an order be entered in accordance with this opinion.

MARQUAND v. FEDERAL STEEL CO.

SCHAEFFER v. SAME.

(Circuit Court, S. D. New York. July 19, 1899.)
1. CORPORATIONS-TalE FOR DECLARING DIVIDENDS-NEW ,JEHSEY STATUTE.

A corporation organized under the corporation act of New Jersey, sec-
tion 47 of which provides for the distribution of all accumulated profits of
the co,rporation, less the amount reserved for working capital, in dividends
in January of each year. "unless some specific day or days for that pur-
pose be fixed in its charter or by-laws," and whose charter provides that
dividends on its common stock shall be declared after the close of any
fiscal year, has no power to declare such diddends previous to the close
of a fiscal year.

2. SAME-DIVIDENDS ON PREFERRED STOCK-POWER OF DIRECTORS,
Such statutory provision applies as well to dividends on preferred stock

as to those on common stock; and, while the statute (Hevision 1896, § 18)
permits the payment of dividends on preferred stock quarterly or semian-
nually, such provision does not affect the requirement that the specific
day or days for declaring such dividends must be fixed by the charter or
by-laws, and, where they are not so fixed, the directors have no power to
declare quarterly dividends on preferred stock on days selected in their
discretion, nor can the charter vest them with such discretionary power.


