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enforcement of a claim against the decedent’s devidee:where the debts
are made:by the will:a charge upon the land devised,; but in such case
the ordinary ‘statute of limitations applies. Fuller v. McEwen, 17
Ohip St. 288. | The legitimate necessity for a sale of real estate of the
decedent’ under power to sell to pay debts might thus easily arise after
four years, because claims may be presented for allowance and pay-
ment until the close of the four years, and of claims not due in the four
years presentation may be made within one year after theybecome due.
Moreover, the settlement of msolvent estates may be still longer de-
layed. Taylor v. Thorn, 29 Ohio St. 569. Actions upon specialties
and contracts in writing are not barred in Ohio until 15 years after
the cause of actlon accrues. = Section 4980, Rev. St. Ohio. VVe do not
think that, in view of the probability that in ordinary course legiti-
mateé sales of real estate to pay debts may take place after four years,
the summary statute of limitations relied on ought to change the pre-
sumption in favor of the validity of sales made by a trustée under a will
to pay debts, or that we ought to depart from the analogy followed in
England of the general statute of limitations as to' specialties. We °
hold, therefore, that the time which elapsed between the death of the
testator and the execution of these deeds was not sufficiently long to
raise a presumption that all the debts of the estate had been pald
There is no direct evidenice one way ‘or the other whether'there were
debts or not! It is argued with much emphasis that there could have
been no debts large enough ‘to justify the sale of the propérty, and that
this' is to be inferred from the circuthstances surrounding the testa-
tor. The evidencé upon this point s’ most unsatlsfactory and leaves
it "altogether doubtful whether there were debts ot not. After a
lapse 'of 50 years, in such“a state of the évidence, the court will cer-
tamly not presume’ against purchasers for' value—First, that there
were no debts Justlfvmg this exercise of the power; and, second that
the persons biying had reason to know that there were no debts.
From what has been said it necessaflly follows that purchasers from
Margaret Smith under her deeds in fee simple took a good title, and
that, as.the defendants claim under such purchasers, the action of the
court below in directing a verdict in:their favor was correct. The
judgment ofi the court below is therefore affirmed, with costs. ’

- INDIANA. BRIDGE CO V. CARR et a.l ‘
(Cll‘Cult Court of Appeals, Sixth Circuit. J uly 5 1899.)
No. 620

SHERIF‘FB-—LIABILITY ON BOND—vKENTLoKY SrrMUTEs

Ky. St. §§ 4129, 41383, 4134, provide that the sherlﬂf py v1rtue of his
oﬁice, shall be collector of all state, county, and district taxes, unless oth-
erwise ‘otrdered, that he shall give'a bond conditioned that he “shall faith-
fully perform his duties;”- that the county court 'may require him to give

© an additional bond or bonds whenever it may deem if for the interest of
the state and county, and that the sureties on all the bonds. shall be jointly
and severally liable for any default of .the sheriff during the term for
which sudh bonds were given. Sections 1882-1884, which Wwere prior
enactments; require the coumnty court 'to take a bond from the shemﬂf or
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other person charged with the collection of county taxes annually before

- he enters upon such collection. Held, that such bond was an ‘“‘additional
bond,” within the meaning of section 4134, and that the sureties on a
shenff’s general bond, given under section 4133, were liable for defaults
in respect to state and county revenue alike, although no additional bond
was required or given.

In Error to the Circuit Court of the United States for the District of
Kentucky.

Humphrey & Davie, for plaintiff.
Stone & Sudduth, for defendants.

Before LURTON, Circuit Judge, and SEVERENS and THOMP-
SON, District Judges.

LURTON, Circuit Judge. This is an action brought by the Indiana
Bridge Company against B. M. Carr, as sheriff of Morgan county,
Ky., and his sureties upon his official bond; executed under section
4133 of the Kentucky Statutes. The surety defendants thereon de-
murred to the petition upon the ground that it did not state facts
sufficient to constitute or support a cause of action against them.
This demurrer was sustained, and the petition dismissed. From this
judgment a writ of error has been sued out by the Indiana Bridge
Company:.

This bond upon which the action was brought was dated Janu-
ary 1, 1894, is executed to the commonwealth of Kentucky, and is
conditioned that the said B. M. Carr shall faithfully perform his
duties. The bond is one provided for by an act of the Kentucky
legislature approved November 11, 1892.

The plaintiff in error did certain bridge work for Morgan county,
Ky. In the fall of 1893 the fiscal court of that county allowed the
Indiana Bridge Company the sum of $3,299, payable out of the county
levy for the year 1894, and directed the sheriff to collect and pay
over that sum to the plaintiff. In the year 1894, and during the
currency of the bond in suit, the sheriff collected thiz county levy,
and settled his accounts with the county commissioners, taking credit
in his accounts for the amount thus allowed to the bridge company;
but he did not pay the same, or any part thereof, to the Indiana
Bridge Company. Thereupon this suit was brought against hjm and
his sureties upon his bond, to recover from the sheriff and his sure-
ties the aforesaid tax so collected by him as a part of the county
levy for the year 1894. The real defense was that this collection of
county taxes levied by the fiscal court was not covered by the obli-
gations of this bond. The act of November 11, 1892 (being sec-
tions 4129-4131, 4133, and 4134 of the Kentucky Statutes) provided,
by section 4129, that the—

“Sheriff, by virtue of his office, shall be collector of all state, county and dis-

trict taxes, unless the payment thereof is by law specially directed to be made
to some other officer.”

Section 4130 required that the sheriff should enter inte a bond
with sureties for the faithful performance of his duties, and that the—

“Commonwealth, the county,” and any taxing district shall have a lien, from
the date the sheriff begins to act, upon the real estate of the sheriff therein se-
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cured or afterwards acquired by him, which shall not be discharged until the
whole amount. of money collected by the sheriff, or for which he may be liable
to them respectively, shall have been paid,” ete,

Section 4183, provides as follows:

“The bond of the sheriff or collector shall be in substance as follows: ‘We,
A. B. (sheriff or collector, as the case may be), and C. D. and E. F., his sure-
ties, bind and obligate ourselves, jointly and severally, to the commonwealth
of Kentucky, that the said A. B. (sheriff or collector, as the case may be), shall
faithfully perform his duties, Witness., our signatures this day of

Section 4134 provides that the—

“County court may require the sheriff to give an addxtlonal bond or bonds,
with good surety, to be approved by the county court, whenever it may deem
the interest of the state and-county demands; and the sureties on all the bonds
executed by the sheriff shall be jointly and severally liable for any default of
the sheriff during the term in which said bond may be executed, whether the
liability accrued before or after the execution of such bond or bonds.”

The obligation of the bond required by section 4133 is that the
sheriff “shall faithfully perform his duty.” Under section 4129, it
is made the duty of the sheriff to collect, not only all state taxes,
but all county and district taxes. The obligation of the bond is
therefore broad enough to cover, not only state, but county, taxes
collected by the sheriff during the currency of the bond. No “addi-
tional bond,” such as required by section 4134, was ever executed by
this sheriff.

The only doubt as to whether the bond required by section 4133
was intended to cover county taxes collected by the sheriff, ag well
as state taxes, grows out of the provisions of an act passed April
18, 1892, entitled “An act to authorize the court of claims or fiscal
courts of the counties of the commonwealth to levy and collect a
poll ‘and ad valorem tax for county purposes,” being sections 1882
to 1885 of the Kentucky Statutes. Section 1882 fixes the amount
of the tax that the fiscal court may levy in any one year. Sec-
tion 1883 provides that the officer who may collect the state revenue
in each county shall also collect the “aforesaid poll and ad valorem
taxes.” Section 1884 provides:

“That the sheriff or other officer who may collect these taxes shall, annually,
before he proceeds to do so, execute bond to the commoniwealth of Kentucky,
in the county court of each respective county, with one or more sufficient sure-
ties, in a sum equal to double the amount of the taxes likely to come into
his hands, for a faithful performance of his duty, and to pay over in due time
to the proper party, as directed by the court, all money collected by him; said
bond to be approved by order of the county court, and, when approved, to be
recorded in the order book, and safely kept by the county court clerk; and the
officer collecting said taxes shall be allowed the same compensation as officers
are, who collect the state revenue; and he shall annually settle his accounts
with the court of claims or fiscal court as such collector, and may be required
to settle oftener, in the discretion of said court, by order entered of record, a
copy of which shall be served on the officer; and his settlements shall show
the amount of poll tax, and also the amount of ad valorem tax collected, and
an itemized statement of the moneys disbursed, and the same shall be published
for at least two weeks in the paper published in the county having the largest
circulation therein, if any be published in the county; if none, then the settle-
ment shall be published by written or printed handbills posted at the front door
of the court house, and at least three other public places in the county.”
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That the sureties on a bond executed under the foregoing pro-
vision might be liable to the plaintiff, if such a bond had been
made, does not determine the question as to whether the sureties of
a bond under section 4133 would not be also liable. There may be
no such necessary conflict between the two acts as to work a re-
peal of the act of April, 1892. Indeed, the provisions of section 4134
authorize the county court to require an “additional bond” to that
required by section 4133, in its discretion, and provide that “the
sureties on all the bonds executed by the sheriff shall be jointly
and severally liable for any default of the sheriff during the term
in which the said bond may be executed, whether the liability ac-
crued before or after the execution of such bonds.” Under this pro-
vision, section 1884 may be well regarded as a provision covering
the terms and prescribing the obligations of any “additional bond,”
within the meaning of section 4134.

Since this writ of error has been pending the question thus pre-
sented has been decided by the supreme court of Kentucky, in the
case of Howard v. Com., 49 8. W, 466, where the suit was upon a
bond executed by a sheriff under section 4134, and where the de-
fense made by the sureties was that they were liable under the
bond only for the default of the sheriff in respect to state taxes.
Tt was held that the sureties upon the bond were liable for state and
county revenue alike. Section 1884 was construed as a provision
under which an “additional bond” for the double protection of the
county might be required. Aside from any question of the duty of
this court to follow the construction of this statute by the highest
state court, we are entirely content to agree with the Kentucky
court in holding that the purpose and intent of the act of Novem-
ber 11, 1892, was by a general law “to protect the revenues of the
state, and the various counties as well, by requiring a state and
county revenue bond of such comprehensiveness as that those exe-
cuting it would be liable for state and county revenues, of what-
ever kind or description.” The construction of the statute under
which the bond in suit was executed is the only question argued or
submitted. Judgment reversed, with direction to overrule the de-
murrer.

GERMAN INS. CO. OF FREEPORT, Ill., v. CITY OF MANNING, IOWA.
(Circuit Court, 8. D. Towa, C. D. July 25, 1899.)
No. 3.588.

1. MunicrPAL BoNDS—INDEBTEDNESS OF CORPORATION AT TIME OF [SSUANCE —
VALIDITY OF PRIor IssUE.

The test of the validity of municipal bonds, for the purpose of determin-
ing whether they are to bhe included as a part of the outstanding indebted-
ness of the municipality at the time a subsequent issue was made, is not
whether they were recognized as valid by the officers of the corporation,
but whether they were legally enforceable; and where the indebtedness
of the corporation exceeded the constitutional limit when they were issued,
they at no time constituted a legal indebtedness, though they may have
been afterwards paid, and while their validity had not been questioned.



