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STEWART et al. v. WISCONSIN CENT. R. CO.

(Circuit Court, E. D. Wisconsin. July 21, 1899.)

No. 314.
1. RAILROADS-EQ,UIPMEKT SOLD TO LESSEE-LIEN ON EAUNINGS OF ROAD.

The seller of equipment to the lessee of a railroad with knowledge that
it is to be used on the rolling stock of such leased road is entitled to look
to the earnings of such road for payment, and, in the absence of counter·
vailing facts, the price is a charge upon such earnings in the hands of
receivers for the lessor, to whom the road has been surrendered by the
lessee, although, as between the lessor and lessee, it was the duty of the
latter under the lease to furnish such equipment.

2. SAME-EQUITABLE RIGHTS OF SELLER-LACHES.
Certain equipment purchased by a lessee for use on a leased railroad,

but not paid for, had not been used when the road was surrendered by the
lessee to receivers appointed for the lessor, and with the approval of the
court was purchased by, the receivers with other material on hand. The
claim of the original seller for the price of such equipment was then due,
but was not presented against the lessee, which was also insolvent, for
more than a year thereafter, and meantime the receivers of the lessor, with·
out any knowledge of such claim, paid the lessee for the equipment. Held,
that the seller was guilty of laches, which deprived it of its equitable right
to enforce its claim against the earnings of the road in the hands of the
receivers.

On the Intervening Petition of the Paige Car·Wheel Company.
Stark & Hansen, for intervening petitioner.
Howard Morris, for receivers.
JENKINS, Circuit Judge. On June 22, 1893, the intervener, on

the order of the Northern Pacific Railroad Company, shipped 48 car
wheels, which, by direction of that compan;y, were consigned to "Wis·
consin Central Lines" at Stevens Point, on the line of the Wiscon-
sin Central Railway. At the time, as was known to the intervener,
the Northern Pacific Railroad Company was the lessee of the system
of railways known as the "Wisconsin Central." The price for these
car wheels was $2,712" and was pa;yable August 28, 1893. These
wheels were ordered for use upon the leased lines of the Wisconsin
Oentral roads. On August 15, 1893, upon bill filed, receivers were
appointed for the Northern Pacific Railroad Company, who took
possession, temporarily, of the leased lines of the Wisconsin Cen·
tral road. On September 26, 1893, upon the petition of the Wiscon·
sin Central Companies, the court ordered the receivers to surrender
on that date to the Wisconsin Central Companies possession of the
leased lines, and provided that all material and supplies on the lines
of the roads should be surrendered to the Wisconsin Central Com·
panies; that an inventory thereof should be taken and filed, and
the receivers of the Northern Pacific Company were authorized to
sell to the receivers of the Wisconsin Central Companies all such
supplies at such prices and upon such terms of payment as may be
agreed upon, and approved by the court. Of these car wheels, 32
were put in service upon cars belonging to the Wisconsin Central
Companies, and used in the operation of their railways by the North-
ern Pacific Railroad Company, or by its receivers, prior to this order
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of September 26, 1893, and those cars were delivered to the receivers
of the Wisconsin Cehtral CompimiBS. .The remaining 16 car wheels,
unattached to cars, w,ere, with the other materia,! and supplies, sold
and delivered to the Wisconsin Central receivers, who paid the re-
ceivers of the Northern Pacific Company, between the 1st day of
October, 1893, and the 1st day ·of January, 1896, at various times,
and in various amounts, the sum of $330,000 for the material and
supplies so delivered, .inclUding the 16 car wheels in question. The
claim of. the Paige Car,Wheel Company was filed against the North-
ern Pacific road on the 26th day of November, 1894, and this inter-
vening petition, seeking for payment for those car wheels out of the
income of the Wisconsin Central lines while in the hands of the re-
ceivers on account of diversion of income in excess onhe intervener's
claim in payment of .OD. the road, was filed January
18, 1899. ,I cannot doubt, upon general underlying principles, and
in so far as there are no circumstances to change the situation, that
this ease is ruled by case of: VI'rginia& A. Coal 00. v. Central
Railroad & Banking 00. of )..70 U. S. 355, 18 Sup. Ot. 657.
These wheels were sold to the lessee of the Wisconsin Central lines
for use upon those lines, and were neceSsarY in the operation of the
railways. Under the fa'ctsstatedin the decision referred to, I think
it must always be assumed, in the absence of countervailing facts,
that in such ,case there is a tacit undelJstanding that the income of
the operated lines shall be applied to It is so
in fact as a matter of common and,it, isno,straining for
effect to assume that one dealing with a railway company acts upon
such matteI's of common knowledge. Thesellel" knoW's, as a general
rule, that a railway company:has seldom other means of paying its
operating expenses than income derived from operation of the road,
and can reasonablyeipect payment from no other source. Under
that decision the seller has an equitable lien, not only upon the then
current income, but upon further surplus income in the hands of the
receivers. It is true that here the lessee company 'by its lease under-
took to maintain the road in proper repair, lind it is said that the
lessee company has received: the income,' and has failed' to pay the
Wisconsin Companies;fol11ithe rent due, and that, therefore, it would
be inequitable to charge the subsequent surplus income in the hands
of the receivel's with the payment of this debt incurred by the lessee,
and which $hould have been discharged by it. It is within the
knowledgeoftbe court that the matters between the lessor companies
and the lessee have been adjusted between the two sets of receivers,
although the court is unable to say to what extent the Wisconsin
Central Companies failed to receive rental reserved by its lease. The
fact that there was failure to receive any part of the rental, or that
there ,was diversion of income by the lessee, does 'not, I think, under
the decision referred to, affect the rule of liability. The ruling in
that case certainly goes a long way, and lam bound to follow it. Un-
der the terms of the stipulation the receivers of the Wisconsin Cen-
tral line have eXpended by way of betterments upon the road a sum
in excess of the entire claim of the plaintiff, and, as no other claim
is before the court, I think it must be held, unless facts hereinafter
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stated shall avail to restrict the application of the rule, that this
claim must be paid by the receivers out ofincome in their possession,
or, therein failing,out of the corpus .of the property, since the sur-
plus incom.e liable for the claim has been used to improve the road,
and so has inured to the benefit of the bondholders.
Under the order of September 26, 1893, and prior to January 1,

1896, the receivers of the Wisconsin O€ntral Lines paid the receivers
of the Northern Pacific Railroad Company the value of the 16 unat,
tached car wheels which were delivered to them. This was, done
without notice or knowledge of the claim of the' Paige Car-Wheel
COI;upany. That company was, in my judgment, guilty of gross
laches in the assertion of its claim against the receivers of the Wis-
consin Central Lines. The receivership of the Northern Pacific Rail-
road Company was matter of general knowledge throughout the
United States. The intervener, with a claim matured in August,
1893, and presumably with knowledge of the insolvency of the North-
ern Pacific Railroad Company and of the appointment of receivers,
failed to file its claim against that company in the suit in which
receivers were appointed, until November, 1894. It must have known
of the insolvency of the Northern Pacific Railroad Company as early
as AUgP.st, 1893, and at or before the time of the maturity of its
claim. It must have known of the appointment of receivers of the
Wisconsin Central Lines as early as September, 1893. Having a
claim which was equitably a lien upon the accruing surplus income
of the Wisconsin Central Lines, the intervener remained wholly
passive until January, 1899,-a period of nearly six years from the
maturity ,of its claim. In the meantime, under the order of the
court, the receivers of the Wisconsin Central Lines, without hint or
knowledge of this claim, paid to the receivers of the Northern
Pacific road the value of these 16 ear wheels delivered to them. Un-
der such circumstances with respect to the 16 wheels, I do not think
the intervener should successfully invoke a court of conscience for
payment. Equity relieves the diligent, not the slothful. And where,
as here, by reason of the of the one party, the situation of the
other has been changed to his prejudice, and the latter has expended
money which it would not have done had the other party, with even
slight diligence, made known his claim, he ought not to recover, al-
though originally, and but for that, his claim would have been equita-
ble. It is a case of an equity imposed' upon an equity, vitiating the
original equity.
The claim of the intervening petitioner was presented against the

Northern Pacific Railroad Company, and as to the 32 car wheels has
been allowed as a general claim, and as to the 16 wheels as a pre-
ferred claim, because of payment therefor to the receivers of that
road by the receivers of the Wisconsin Central Lines. Without sug-
gesting an opinion upon the correctness of the conclusion of the mas-
ter,-for that case is not at present before the court,-I am of opin-
ion that the claim of the intervening petitioner with respect to the
32 car wheels ought not, at the present time, to be ordered paid by
the receivers, nor until it be ascertained what percentage of the
claim will receive from the sequestration proceedings in the case
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of tlW;JNorthernPacific Railroad Company, 'presently to be deter-
mined. Tpat company is the principal debtor, the Wisconsin Cen-
tral Companies standing, by analogy, in the light of surety. The es-
tate of the latter should be credited with the amount to be received
upon the claims so allowed.
I am further of opinion that interest upon the claim of the inter-

veningpetitioner should be allowed'only from January 18, 1899, the
date of the filing of the intervening petition in this case. I have
not considered the relative rights of the Wisconsin Central Company
and the Wisconsin Central Railroad Company, upon the suggestion
of counsel that the matter, as between those two companies, could
be amicably adjusted.

COHEN v. GOLD CREEK, NEV., MIN. co.
(Circuit Court,D. Nevada. July 10, 1899.),

No. 67q.
1. MINING CORPORATION-ApPOINTMENT AT SUIT OF STOCKHOLDER

, -RIGHTS OF CREDITORS.
A court will not withhold the property of a private corporation from the

enforcement against it of liens and judgments of creditors by a receiver
appointed at the instance of a stockholder in a suit brought ostensibly in
behalf of, all stockholders and creditors; unless the appointment of the
receiver is: followed by indicating a purpose in good faith to secure
the speedy payment of creditors; and where, in such a suit, a receiver was
appointed, on the filing of the bill, for a corporation engaged in operating
a mine, and required to make monthly reports, and after the lapse of six
months no reports had been filed, no' appearance entered by the corpora-
ti()J;l, no further action taken, by the complainant, a creditor whose
lien on property of the corporation had been established by the decree of a.
state court will be permitted to enforce such lien.

2. SAME-ApPOIN'TMENT IN DIFFERENT DIS'TRICTS-POWERSOF COURT IN SECOND
SuiT. ' '
Where the same person has been ap])ointed receiver for a private corpo-

ration by two federal courts in different districts, as to property entirely
within one district, he is subject Wholly to the control of the court in that
district; and the fact that the suit in such district was instituted after the
other does not render it ancillary in such sense as to authorize the receiver
to deal with property within the jurisdiction of that court without its
consent, or to require a creditor having a lien on such property alone to
go Into the other district to assert his rights. •

On Motion to Compel Receiver to Pay Money to Judgment Creditor.
L. R. Rogers, for petitioner.
Reddy, Campbell & Metson, for complainant.
HAWLEY, District Judge (orally). On J annary 28, 1899, the com-

plainant,a stockholder in tbe Gold Creek, Nev., Mining Company,
tbe corporation defendant berein, for himself and all other stock-
holders and creditors who may choose to become parties to tbis suit
and contribute to the expense thereof; filed bis bill of complaint, aI-
leging, among other things, tbat the corporation has acquired val-
uable mining property in the county of Elko, state of Nevada, and
bas expended in the de'\1'elopment tbereof about $400,OO(}; that from
unprecedented droughts,and otber causes, it has been deprived of


