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is v01d the purchasers Would take the land freed from llen, and the
trustee would hold the legal title for them; but the purchaser would
be,esfopped to deny the interest of the bondholders, for it is recit-
ed to be a valid and prior interést in the deed and decree under
which alone ‘they can claim title. Therefore the mortgage bond-
holders would acquire an interést through the, very sale protected
by the statute.

It is suggested that the interest of the purchasers is only an eq-
uity at most, and that there is no snch thing known as a bona fide
purchaser of an equitable interest. TLatham v. Barney, 14 Fed. 446.
We have referred to the fact that the supreme court has distinctly
decided that the words “bona fide purchaser” in this statute are not
to have their technical meaning in equity, and the failure to obtain
the full legal title would, therefore, not prevent the purchasers of
the whole interest in the land from claiming the benefit of the stat-
ute. Moreover, in the case at bar the legal title of the trustee would
be under the control of the purchasers at the judicial sale if the
trust in favor of the bondholders were void; and if, on the other
hand, the trust deed and judicial sale are to be regarded together
as a pa,rtmg by the original patentee with the whole interest in the
land, and a sale by it within the statute, then the bondholders and
the purchasers certainly have the legal title of the trustees in their
control, so that they would have no difficulty, on this account, in
cla;mmg as bona fide purchasers even under the strict equity rule.
The decree of the circuit court is affirmed.

_

ST. LOUIS §. W. RY. CO. etal. v. JACKSON.
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i. APPEAL—NECESSARY PARTIES.

Receivers in a suit to foreclose a railread mortgage, who had been finally
~ discharged prior to the filing of an intervening petition to establish a judg-
" ment recovered against them as a claim against a fund reserved by the

court after sale of the road to cover such claims, and who were not made
parties to the petition, are not necessary parties on an appeal from the
decree entered thereon.

2. FORECLOSURE OF RAILROAD MORTGAGE — SALE SUBJECT TO CLAIMS AGAINST
RECEIVER—CONSTRUCTION OF DECREE.

Where 'a circuit court, in its decree for the sale ot railroad property in

a foreclosure suit, reserved the right to subject the property to the payment
of claims which might be established against the receivers, but, in its
order confirming the sale, required the purchaser to pay into court an
additional sum to meet such claims, and provided that “the payment of
such sum shall not affect the liability of the road or the purchaser for any
other or greater sum or sums for which the receivership or railroad may
be liable under the orders of this court or the decree for the sale of said
road,” the payment into court of the sum required by such order operated
to dlscharge the road from liens, and the purchaser from liability, pro
tanto, and to transfer the lien of claiis, to that extent, to the fund in
court; and the loss of the fund, or a portion of it, by the failure of the
bank which was the depositary of the court, did not revive such liens
against the road, or the liability of the purchaser.
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3. Sawm=m.

" In a decree entered upon a petition of Intervention subsequently filed in
such case by one who had obtained a judgment against the receivers, a
finding that the petitioner’s claim “is a lien on said mortgaged premises
so purchased” at the sale, followed by an order for its payment from the
fund in court, was merely matter of inducement to the order for pay-
ment, and not an adjudication that the lien on the property still continued.

Sanborn, Circuit Judge, dissenting.

Appeal from the Circuit Court of the United States for the Eagtern
District of Arkansas.

In the year 1889 the Central Trust Company of New York instituted a suit
in the ecircuit court of the United States for the Western division of the
Eastern district of Arkansas against the St. Louis, Arkansas & Texas Railway
Company in Arkansas and Missouri, for the foreclosure of a mortgage exe-
cuted by the railway company. This suit was subsequently consolidated with
one instituted in the same court by the Mercantile Trust Company against
the same railway company for the purpose of foreclosing another mortgage.
This consolidated suit will hereafter be referred to as the “principal case.”
In its early progress, 8. W. Fordyce and A. H. Swanson were appointed receiv-
ers to operate the railroad of the defendant company pending the litigation.
By order of January 31, 1890, duly made in the case, all valid claims for inju-
ries to persons occasioned by negligence of the receivers while operating the
road were made liens upon the railroad property superior and paramount to
the liens of the mortgages. By the provisions of the decree of foreclosure
entered July 15, 1890, the liens of the mortgages were made inferior to such
claims for personal injuries; a minimum bid for the property was fixed;
$75,000 was required to be paid to the master by the successful bidder in cash,
and such further amount of the purchase price was required to be paid in cash
as the court might fix and order, upon confirmation of the sale. The purchaser
was permitted to pay the balance of the purchase price by taking up receiv-
ers’ certificates, paying and discharging certain specified claims of a prefer-
ential character, and presenting and surrendering to the master trust certifi-
cates and interest warrants secured by the mortgages for indorsement of
credits for the amount of their respective shares of the purchase money. By
the decree the purchaser and his assigns were required to énter their appear-
ance in the case, and subject themselves to the jurisdiction of the court with
respect to any and all claims then pending or thereafter to be presented for
which a priority over the mortgage debts was claimed; and the purchaser or
purchasers, as a part of the consideration for the purchase, in addition to
the payments in cash of the amounts which might be ordered by the court,
were required to take the property upon the express condition that he or they
should pay off and discharge, among other debts, “all debts and liabilities
which the receivers have incurred or may incur in operating the road, including
claims for personal injuries.” After confirmation of the sale the master and
receivers were ordered to execute and deliver to the purchaser good and suffi-
cient deeds of conveyance to any and all property of said railway company
vested or standing in the name of said receivers; and it was ordered, as a result
of all such proceedings, in the language of the decree, that “the said pur-
chaser or purchasers shall have and be entitled to hold said property free and
discharged from the lien or incumbrance of the several mortgages herein-
pefore referred to, and free and discharged from the claims of all parties to
this suit, whether such persons are parties hereto by representation or other-
wise,”” In due course of procedure after entry of the decree the railroad and
property were sold to Louis Fitzgerald, who was the highest bidder therefor.
Afterwards he and the St. Louis Southwestern Railway Company, a-new cor-
poration organized for the purpose of purchasing and operating said railroad,
and to which all the property so purchased by Fitzgerald had been transferred,
duly entered their appearance in the principal case, and became parties thereto,
and subject to each and all the terms, conditions, and orders already adverted
to. After coming in of the master’s report, the court on January 20, 1891,
pursuant to the power reserved in the decree, made the following order of con-
firmation: “The master’s report of the sale in this case having been hereto-
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fore filed, and the court having considered the same, it is ordered that upon the
payment,into-the registry of this court of the sum of $40,600; to be applied in
payment .of that amount of the debts and claims allowed and that may be
allowed. against the receivership in this district, and of the debts and claims
against the railroad company allowed or that may be allowed and ordered to
be paid out of the proceeds of the sale of said road, the said sale shall stand
approved and -confirmed, and not otherwise; -and the receivers.shall not part
with the possession of said property in this district until said sum is paid
into the registry of this court. The payment of said sum shall not affect the
liability of the road or the purchaser for any other or greater sum or sums for
which the said recsivership or railroad may be liable under the orders of this
court, or the decree for the sale of said road. On compliance with this order
the master may execute & deed to the purchaser for said property, which, upon
being approved by the circuit court of the United States for the Eastern dis-
trict of Missouri, will be-approved by this court.” Afterwards, and on January
28, 1891, the court modified the order of January 20, 1891, by changing the
sum of $40 000 required to be paid into the registry of the court to $30,000:

and after retiting that the same had been paid into the registry of the court
in acemdance with and for the purposes mentioned in the order of January
20, 1891, as'so amended, the sale was confirmed, and deeds were ordered to be
executed and delivered to the purchaser.

Priot to 1890, Daniel C. Jddkson, the appellee, claimed to have been injured
by the negligence of the agents and servants of the receivers in the operation
of one of thelr trains of cars, and afterwards, on the 21st day of April, 1890,
instituted 'a suit in the state court of Arlxansas against the receivers for the
recovery of damages for his 1n3ur1es His suit was pending in the state courts,
during ‘all the time occupied in taking the foregoing proceedings in the prin-
cipal case. On December ‘81, 1892, the appellee, baving before that time
secured a final judgment in hls favor in the state court, filed his intervening
petition in the principal case. " In it he recited the facts constltutmg his cause
of action’ against the receivers, 'the institution of his suit in the state court, and
the recovery of a final judgment against the receivers for $5,000.  He then
daverred that by virtue of theé laws of the state of Arkansas, and the orders of
the court in the principal case already Teferred to, his judgment constituted”
a lien upon the railroad and’ other property in the possession of the receivers,
superior to’ that of the mortgage security holders. He alleged further that
the property had been sold té Fitzgerald, and subsequently transferred to the
St. Lounis Southwestern Railway Companv, which was then operating the same,
and that said 1a§t-named patties were, under the several orders of court already
referred to, undeér oblization to pay his claim; that a sum of money had been
deposlted in the Tegistry of the' court, by order of the court, for the purpose,
among, other’ “things, as is alleged in §aid intervening petition, of paying off
“srich delbits ‘and lidbilities incurred by the receivers. in operating said road,
including claims’ for ‘injuries to persons and property, as this honorable court
may determine and declare to be liens tpon the property of said railway com-
pany, paramount and superior to-the liens of the mortgages sued on herein,
and which this;court' may from time to time order to be paid ‘out of the said
sum of money.” On March 17, 1893, Louis Fitzgerald and ‘the St. Louis
Southwestern - Raﬂway Company appeared and ﬁled their joint response to
the mtervemng petition of Jackson; first denying that his judgment was a
superior lien’ to that of the ‘bondholders, and afterwards, alleging affirmatively
as follows: "~ “That said Louis Fltzgerald in accordance with the order of this
court, had deposned in the registry of this court a large sum of mouey for the
purpose of paying off and discharging such claims and liens as are of superior
right to the rights acquired by him under his purchase of daid property as
aforesaid; that the balan¢e remaining of said fund after paying off such
superior hens would revert to him or the St. Louis Southwestern Railway
Company; that when said fund is exhausted the property of said railroad, now
the property of the respondent St. Louis Southwestern Ranlway Gompany, will,
pursuant to 'the decree of this court, be subject to the demands of such clalms
as shall be adJudged by this court to be a proper charge theréon. Wherefore
the respondents say that said Dan. C. Jackson's right to have his claim paid
out of the said fund now in the registry of this court is not such a claim as 18
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recognized and adjudged proper to be paid out of said fund, but is inferior in
point of right to the claims of these respondents upon such fund.”” The issues
so made were submitted to the court, and on April 18, 1893, the court, after
reciting the facts showing Jackson's claim against the railroad, and finding
that there was then due to Jackson the sum of $5,848.83, made the following
further findings and order; that is to say: ‘“That the said sum so due to the
said intervener on said judgment is one of the debts and Habilities which by
the order of this court made and entered on the 31st day of January, 1890,
was made a lien on the mortgaged premises described in the bill in said original
canse, superior and paramount to the lien of the mortgage mentioned in said
bill, and is one of the debts and liabilities which the purchaser of said
mortgaged premises assumed and became bound to pay under the decree of
foreclosure rendered in said cause on the 15th day of July, 1890, and which
order was, by special reference thereto, made part of the order confirming said
«ale, and of the deed executed by the master to said Louis Fitzgerald, purchas-
ing trustee, and by force of the provisions of the order aforesaid said debt is
4 lien on the said mortgaged premises so purchased by the said Louis Fitz-
gerald, purchasing trustee, superior and paramount to any lien or right ac-
quired by said Fitzgerald or other person under and by virtue of the purchase
. of said mortgaged premises at the foreclosure sale aforesaid. And the said
Louis Fitzgerald, purchasing trustee as aforesaid, having, on the 28th day of
January, 1891, paid into the registry of this court, in pursuance of the orders
of this court made on the 20th and 28th days of January, 1891, the sum of
380,000, to pay, in so far as it might, the debts which were liens ow the mort-
gaged premises, and which the purchaser thereof became bound to pay by
the terms of the orders aforesaid, it is therefore ordered, considered, and ad-
judged that the said Daniel C. Jackson, intervener, have and recover of and
from the said S. W. Fordyce and A. H. Swanson, as receivers as aforesaid, the
said sum of five thousand eight hundred and forty-eight dollars and eighty-
three cents ($5,848.83), and interest thereon from this date at the rate of six
per centum per annum; that said sum is a lien upon the said mortgaged prem-
ises so purchased by the said Louis Fitzgerald, purchasing trustee as aforesaid,
and that the same should be paid out of the fund deposited by said purchasing
trustee in the registry of this court for the payment of such debts; and said
sum of $30,000 so paid into the registry of this court for the purposes afore-
said having been duly deposited in the German National Bank of Little Rock,
Arkansas, the designated and appointed depositary of this court, the clerk is
directed to draw an order payable to said intervener, or his solicitors of record.
on said depositary, for the signature of the judge, for the said sum so allowed
said intervener.” . o
Originally, and on January 28, 1891, the fund of $30,000, in question, was
deposited in the German National Bank of Little Rock, which was the regular
depositary of the court. That bank on July 16, 1891, pursuant to direction of
the secretaty of the treasury of the United States, transferred the balance of
gaid fund-then on hand to the First National Bank of Little Rock, which before
then had been designated by the secretary of the treasury as the depositary
of the United States at Little Rock. The amount so transferred was $6,122.
On February 1, 1893, the First National Bank was found to be insolvent, and
its assets were placed in the hands of a receiver. Among its liabilities was
the said sum of $6,122. Pursuant to the order of April 28, 1893, a draft was
duly drawn upon the German National Bank for the sum of $6,062.32, the
amount then due to Jackson, and the same was delivered to the attorneys
of Jackson, presented for payment by them, and payment thereof refused by
the bank. The facts disclosed by the record show that the appellee has
made, and is now making, efforts to secure the payment of his claim from
the German National Bank. Since the failure of the First National Bank the
clerk of the court has collected as dividends on aeccount of the fund in question
sums amounting in the aggregate to $2,142.70, and has paid the same to the
appellee, and thereby reduced his claim to the sum of $4,908.50, which, accord-
ing to the agreed statement of facts, is now due, and bears interest at 6 per
cent. from. April 8 1897. If the amount of the fund deposited by appellants
in the registry of the court, and afterwards, by order of the secretary of the
treasury, trapsferred to the First National Bank, had not been lost or reduced
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by the failure of that bank, it would have been suffictent to pay the appellee’s
demand in foll, i

On November 12, 1897, the appellee filed his second intervening petition in
the principal case, in which he set forth the facts showing his claim against
the receivers; the provisions of the order of January 31, 1890; certain provi-
sions of the decree of foreclosure, and proceedings thereunder; the order made
on his first intervening petition, as already set out in full; the drawing of the
draft for his claim; the presentation and nonpayment of the same,—and prayed
the court to order the St. Louis Southwestern Railway Company, the appellant,
to pay the balance due on his claim, namely, $4,908.50, and to make the neces-
sary orders to enforce the payment thereof out of the property now owned
and in the possession of said railway company. RPitzgerald and the railway
company, who were both made parties to the last-mentioned intervention, duly
appeared, and for their response thereto pleaded the several orders ang decrees
of the court already set out and referred to, the purchase of the property, the
payment therefor according to the orders and decree of the court, the deposit
of $30,000 in the registry of the court as required by the order of January 28,
1891, and stated that the same was sufficient to pay and satisfy in full the
claim of the appellee, and that neither they nor the property purchased by them
were any longer liable for the payment of said claim. The appellants also
pleaded the acceptance by the appellee of the draft of $6,062.32 drawn upon
the German National Bank of Little Rock as satisfaction of his claim. On
November 12, 1897, the issues created by said last-mentioned intervening
petition and responses thereto came.on to be heard upon an agreed statement of
facts, embodying those already set forth and referred to; and the court below
adjudged and decreed that the claim of the appellee for the balance due him
of $4,908.50 is a lien upon the property now in the hands of the appellant
railway company, superior and paramount to its right acquired by the purchase
thereof, and ordered the appellant railway company to pay the same within
90 days, and that, in case of failure so to do, S. W. Fordyce and A. H. Swan-
son, as receivers, take possession of the property delivered by them to the
purchasing trustee for the purpose of raising a fund, under the orders of the
court, to pay appellant’s sald claim. From this order and decree Louis Fitz-
gerald and the said railway company have duly prosecuted their appeals to this
court,

John M. Taylor (S. H. West and J. G. Taylor, on the brief), for
appellant,
Paul Jones (Oscar D. Scott, on the brief), for appellee.

Before SANBORN and THAYER, Circuit Judges, and ADAMS,
District Judge.

ADAMS, District Judge, after stating the case as above, delivered
the opinion of the court.

It is urged at the outset by counsel for the appellee that this ap-
peal should be dismissed for the reason that 8. W, Fordyce and A.
H. Swanson did not join in the same. It appears from an inspec-
tion of the intervening petition and the responses thereto that nei-
ther Fordyce nor Swanson were made parties to the proceeding now
under review. No notice was served upon them, and no appearance
entered for them. The only ground urged by counsel for treating
them as parties to the litigation is that the court below, in its final
order appealed from, directed, in case the St. Louis Southwestern
Railway Company failed to pay appellee’s demand within 90 days,
that Fordyce and Swanson, as receivers, should take possession of
the railroad for the purpose of raising a fund, under the orders of
the court, to satisfy and pay off appellee’s claim. The record shows
that Fordyce and Swanson were finally. discharged as receivers, and
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the sureties on their bonds were also released and discharged, by
an order made in the principal case as early as October 26, 1893.
This was more than four years before the proceeding was instituted
in which the order of the court under consideration was made.
Not being officers of the court, they were not subject to the juris-
diction of the court over them as such officers in said proceeding;
and as they were neither made parties thereto, nor entered their
appearance therein, it is not apparent why the court below assumed
to exercise jurisdiction over them by embodying in its orders any
direction to them. In our opinion, they were not required, under
the principles announced in the case of Estis v. Trabue, 128 U. 8.
225, 9 Sup. Ct. 58, and cases there cited, to which our attention is
directed, to join in the appeal of the railway company, in order to
confer jurisdiction upon this court; and the motion to dismiss is
without merit.

The assignment of errors and the argument of counsel on the
merits of the case present the question whether, according to the
true construction of the several orders and decrees of the court made
in the principal case, and in the two interventions of the appellee,
his claim was, at the date of the order appealed from, a subsisting
lien against the property of the appellant railway company, and
whether the same ought now to be paid by said railway company.
Whether appellee’s claim was originally made a lien upon the rail-
way by a state statute or an order of court is immaterial. It must
be conceded that it was, by virtue of one or both of these authorities,
originally fixed as a lien upon the railroad and its property. But
it was a lien upon property in the hands of the court, subject to
divers other liens and claims, and necessarily subject to such orders
and decrees of the court in the matter of its satisfaction and dis-
charge as, in consideration of the rights and equities of all parties
in interest, should seem equitable and just. The comprehensive
powers of a court of equity are, without doubt, sufficient to war-
rant it in discharging a lien once attached to property by the sub-
stitution of other property or money in lieu thereof. In fact, it is
a common practice in equitable proceedings to order property in-
cumbered by many liens sold free and discharged from all of them,
subjecting the proceeds of such sale in money to the same priorities
and liens as originally attached to the property itself. Such being
the established equitable doctrine, it becomes necessary to inquire
whether the court, by the several orders and decrees involved in
this case, extinguished the lien of appellee, as originally fixed upon
the property itself, by providing other methods for its satisfaction
and discharge.

Counsel for appellee claim that by the true construction of the or-
der of January 31, 1890, and the decree of foreclosure, appellee’s
claim still remains a lien upon the railroad purchased by the appel-
lant; and this was the view of the trial court. While the decree
of foreclosure refers to the liens created by the order of January
31, 1890, and continues them in force until paid, it also provides a
definite scheme for their payment, namely, by permitting the pur-
chaser to pay the same, together with divers other obligations, of
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the receWers, as'4d part of the purchase price for" the ‘property ac-
quired. - The ‘decree required a certain sum to be pald in cash; and
also provided for the payment of such additional sum in cash as the
court” mlght order upon confirmation of the sale. After the report
of the sale was made by the master appointed for that purpose, the
court, by its order of January 20, 1891, as amended by the order of
January 28, ‘1891, with knowledge, as shown by’ the record, of the
existence of pending claims against the receivers, required, as a
condition of confirmation of the sale, apparently in viéw of the right
reserved for that purpose in the decrée, the payment into the reg-
istry of the court of the sum of $30'000 over and above that origi-

nally required to be paid; the same to be applied, according to the
terms - of the order, in payment, among other things, “of the debts
and claims allowed and that might be allowed against the receiver-
ship.” By the terms of the order of confirmation, the possession of
the property purchased was not to be dehvered to the purchaser
until the sum of $30,000 should be paid into the registry of the court
for the purposes aforesaid. When that sum was 8o paid, the pur-
chaser was entitled to a deed, which the master was directed to exe-
cute, and also to the possession of the property purchased by him.
These orders and thig course of procedure were clearly contemplated
in and by the provisions of the decree of foreclosure, and were mani-
festly intended to have the effect upon’ the title to thé property in
question as expressed in the twelfth subdivision of the decree, which
réads as follows: ‘

“The purchaser or purchasers of the property at the sale herem ordered shall
be invested with and shall hold possession and enjoy the property so bought
and conveyed to them, * * * and all the rights, privileges, and franchises
appertaining thereto, as fully and completely as the St. Louis, Arkansas &
Texas Rallway Company in Arkansas and Missouri heretofore and now holds
and enjoys the same; * * * and the said purchaser or purchasers shall
have and be entitled to hold and enjoy, said property free and discharged from
the lien or incumbrance of the several mortgages hereinbefore referred to, and
free and discharged from the claimg of all parties to this suit, whether such
persons are parties hereto by representation or otherwise.”

From all of the provisions of the decree of foreclosure and the
orders of the court under consideration, it seems that it was the in-
tention of the court to provide for the deposit of enough money at
one time or another, pending the process of transferring possession
to the purchaser of the property sold, to pay all probable liens, and
for the delivery of the railroad property to the purchaser free from
the same.- This, in our opinion, is rendered more clear by a clause
in the order of January 20, 1891, which, after providing for the pay-
ment into the registry of the court of the additional sum of $30,000,
to be applied as already stated, reads as follows:

“The payment of said sum shall not affect the lability of the road or the
purchaser for any other or greater sum or sums for which the receivership or
railroad may be liable under the orders of this court or the decrec for the sale
of said road.”

~This clause; by necessary implication, in our opinion, means that,
to the extent of such claims as could be paid out of the $30,000 to
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be deposited in the registry of the court, the road was relieved of
liens, and the purchaser relieved of liability therefor. If, perchance,
there might be any claims exceeding said sum of $30,000, the court,
by the final clause of the decree of foreclosure, and its order of May
14, 1891, relating to the delivery of tbe, possession of the property
to the purchaser, retained jurisdiction over the purchaser and the
property purchased, to require a further deposit or other satisfactory
provision for their payment.

A consideration of the first intervening petition of the appellee,
the responses thereto by Fitzgerald and the railway company, and
the order of the court thereon, instead of affording any ground for
the contention of the appellee, conduces to the opposite result. The
intervener, in his petition, among other things, tenders the issue
that there had been deposited in the registry of the court, by order
of the court, a sum of money for the purpose of paying off such
claims as his. The respondents met this issue, denying intervener’s
right to have his claim for personal injuries paid out of the fund
so deposited, and alleging their superior right to the same. The
court, on April 18, 1893, after hearing the issue so presented, made
the order of that date, under and by the terms of which it is insisted
that the lien of appellee’s claim was recognized, and continued
against the property itself. In determining the true meaning of this
order, it must be considered in the light of the decree of foreclosure,
disclosing, as already observed, a manifest purpose to provide a
scheme for the payment of lien claims so as to enable the purchaser
to receive the property free and discharged from all liens, and also
in the light of the order of confirmation of sale, in effect, as already
observed, releasing the road and the purchasers thereof from lia-
bility for any and all claims within the limit of $30,000 then depos-
ited in the registry of the court, and particularly in the light of the
issues tendered on which the order itself was made. So considering
this order, we are of the opinion that its true meaning is a decla-
ration that the claim of the intervener is preferential in its charac-
ter, and falls within the purview of the order of January 31, 1890;
that is to say, is superior and paramount in right to any lien ac-
quired by the purchaser, and because of such superiority should be
paid out of the fund deposited for the purpose of satisfying such
claims. Counsel for appellee insist that because the order contains
the words that the claim “is a lien” upon the mortgaged premises
superior, etc., such recital is an adjudication that the claim was
then a subsisting lien against the property itself, which was bind-
ing upon the court below in making the order now under review.
In our opinion, this is unsound. Under the issues presented, it was
necessary and proper for the court to declare the claim to be a lien
within the purview of the order of January 31, 1890, as a prelimi-
nary finding in support of the final and effective order for relief, re-
quiring the same to be paid out of the fund of $30,000 set apart
for the payment of such claims as should be allowed against the
receivership. The bare fact that the court recites that the claim
“js a lien” should be read in the light of the issue tendered and the
prior orders of the court therein referred to, and, so read, the court
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clearly means to declare that the claim was so a lien as to be en-
titled to be paid out of said fund. When such construction can
reasonably be given to the words above quoted, relied upon by coun-
sel for appellee, as is responsive to the issue joined, and in harmony
with the prior orders and decrees made in the principal case, the
court should adopt that construction, rather than single out these
words, and give to them a literal interpretation irresponsive to the
issue joined, inconsistent with the order of January 20, 1891, and
repugnant to the entire theory of the decree of foreclosure.

That the conclusion already announced is correct also appears
from a consideration of the culminating order in the case. The
court, after declaring the claim of the appellee to be a lien, notice-
ably fails to follow such declaration with any order in the nature of
a provision for its foreclosure, which alone would be consistent with
the theory that the claim was then a subsisting lien against the rail-
road, but, on the contrary, after declaring that it should be paid out
of the $30,000 fund referred to in the order as having been “depos-
ited by said purchasing trustee in the registry of the court for the
payment of such debts,” makes the final and only decretal order to
respond accurately to the issues submitted, as follows:

“The clerk is difected to draw an order, payable to saju intervener or his
solicitor of record, on said depository, for the signature of the judge, for said
sum so allowed said intervener.”

For the foregoing reasons, it is our opinion that the court, in the
exercise of undoubted power, displaced the lien once existing in
favor of such claims as that of the appellee against the railroad it-
self, by requiring the purchaser to deposit a sufficient amount of the
purchase money in the registry of the court to fully satisfy the same,
and that by so doing the appellee’s right was transferred from the
property to the money so deposited.

The second intervening petition of Jackson, which resulted in the
order how under review, is predicated upon the theory that by rea-
son of the orders and decrees of the court, already sufficiently stated
and considered, his claim became, has always remained, and now
is, a lien upon the railroad property purchased by the appellants,
and that, inasmuch as it has not been paid to him, the relief afforded
by the order of the court below in this case is proper. For the rea-
sons already stated, this theory is, in our opinion, unsound. The
fund deposited by appellant in the registry of the court took the
place, pro tanto, of the railroad. The lien for the | .ment of such
claims as that of the appellee, to the extent of the amount of the
fund deposited for their payment, was transferred from the railroad
to the fund itself; and the fact that the fund has been lost or placed
in jeopardy, without fault of appellants, by orders of the secretary
of the treasury transferring it from the depositary designated by
the court to a bank which proved to be insolvent, cannot, however
unfortunate be the results, afford any grounds for reinstating the
lien upon the property purchased and once fully paid for by the ap-
pellants, or for requiring the appellants to pay the claim of the
appellee a second time, '
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In the view we have taken of this case, it is not deemed necessary
to express any opinion upon the question, argued by counsel, as to
whether the receipt by appellee of the draft drawn upon the Ger-
man National Bank for the payment of his claim is in itself a pay-
ment thereof. In our opinion, the proceedings in the case resulting
in the deposit of the fund in the registry of the court by the pur-
chaser was in itself a discharge of any obligation resting upon the
purchaser or the property purchased, irrespective of any of the facts
relating to the steps taken by the appellee to secure his money from
the registry of the court.

It results from the views here expressed that the appellee has no
ground for equitable relief against the appellant or its property, and
that the order of the court below granting to him the relief prayed
for was erroneous. The case will be remanded, with directions to the
trial court to dismiss the petition.

SANBORN, Circuit Judge (dissenting). I regret that I am unable
to concur in a reversal of the order that the lien of the appellee
Jackson should be enforced in this case. 1 cannot do so, because I
think that the lien exists, and because I believe that the question of
lien or no lien was finally adjudicated between these parties by the
decree of April 18, 1893, from which no appeal was taken, and that
this adjudication is not reviewable upon this appeal from an order
made in 1897 for the mere purpose of executing that decree. It is
true that the original decree of foreclosure in the main suit, which
was rendered on July 15, 1890, provides that the purchaser or pur-
chasers at the foreclosure sale shall hold the mortgaged property
“free and discharged from the claims of all parties to this suit,
whether such persons are parties hereto by representation or other-
wise”; but that provision, in my opinion, did not relieve the railroad
and its appurtenances of the lien of the appellee Jackson, for two
reasons: (1) Because it was made on July 15, 1890, and Jackson
was not then a party to the suit, by representation or otherwise,
and never became such until he filed his first petition of intervention,
on November 31, 1892; and (2) because the decree expressly pro-
vided in its seventh paragraph that the property purchased at the
foreclosure sale should not be released from the liens of debts in-
curred by the receivers in operating the railroad, but that these debts
should constitute paramount liens thereon until the same were paid,
and the claim of Jackson was one of these debts. It was not the
theory of that decree that the property sold under it should pass
to the purchaser free from the liens of the creditors of the receivers
and that those creditors should be paid out of the proceeds of the
sale, but the plan and the legal effect of the decree were that the
purchaser should take the property subject to the liens of these
creditors, which should remain securely fastened upon it until they
were paid. It was to effectuate this purpose that the decree ex-
pressly provided in the eighth paragraph that the court reserved the
power and jurisdiction against the purchaser at the sale and his as-
signs to hear all claims thereafter preferred which were contracted
by the receivers, to determine their validity, to decide upon the ex-
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istence and rank of their liens, and to retake and: sell again the prop-
elrty to be sold under the decree for the purpose of satisfying these
¢ aims.

" But, to my mind, the conclusive answer to the proposition that the
order below should be reversed because Jackson has no lien upon
the: railroad is that the question of the existence of his lien upon
this property is not open for consideration on this appeal, but was
conclusively determined by the final decree wpon the intervention of
Jackson, which was rendered on April 18, 1893. The decree of fore
closure and sale in the original suit was rendered on July 15, 1890;
and the order which required the purchaser to pay $30,000 into the
régistry of the court, and which, it is claimed, devested Jackson’s
lien from the property and imposed it upon the money, was made on
January 28, 1890. On December 31, 1892, Jackson appeared in this
case for the first time, and filed an intervening petition, in which
he pleaded his Judwment against the receivers, and alleged that under
the statutes of ‘Arkansas and under the foreclosure decree he had a
paramount lien upon the railroad ‘and its appurtenances in the hands
of the ‘purchaser at the foreclosure sale, and prayed that this lien
might be foreclosed. On March 17, 1893, the purchaser at the fore-
closure "sale, ‘the appellee Fltygerald answered this - -petition, denied
that Jackson had any lien upon the railroad, and pleaded his deposit
of the $30,000 in the registry of the court under the order of Janu-
ary 28, 1890. Thus, the question whether or mnot Jackson had a
lien upon the rallroad and ity appurtenances in the hands of the
purchaser was directly ‘in-issue- upon that intervention. That issue
was ‘tried on the merits, and on April 18, 1893, the United States
circuit court for the Eastern district -of Arkansas entered its decree,
which not only recited that Jackson had a lien upon this railroad
property, but expressly adJudlcated that question, in these words:

“It is therefore ordel‘ed cons1dered and adJudged that the said Daniel C.
Jackson, intervener, have and recaver of and from the said S. W. Fordyce and
A. H, Swanson, as receivers as aforesaid, the said sum ‘of five thousand eight
hundred and’ fortv»elght ddllars and eighty-three cents (85,848.83), and interest
thereon fromi-this:date at the rate of six per centum per annum, that said sum
is a lien upon said mortgaged premises 8o’ purchased by the said :Louis Fitz-
gerald, purchasing trustee as aforesaid; and that the same should be paid out
of the fund deposited by said purchasing trustee in the registry of this court
for the payment of such debts; and said sum of $30,000 so paid into the regis-
try of this court for the purposes aféresaid having been duly deposited in the
German National Bank of Little Rock, Arkansas, the designated and appointed
depository of this court, the clerk. is directed to draw an order, payable to

said - intervener or his solicitors of record, on said depository, for the signature
of the judge, for said sum so allowed said intervener.”

This was a final and’ conclusive adjudication made on April 18,
1893, between the parties to this appeal, or their privies, that the
claim of the appellee was then a lien upon the premises which they
purchased at the foreclosure sale. They might have had a review of
that decision by taking an appeal from that decree to this court, by
a motion for a rehearing, or by a bill of review; but no such proceed-
ings were ever had, and the decree stands ummpeached and unchal-
lenged.
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A decree is final which terminates the litigation between the par-
ties on the merits of the case, fixes their rights and liabilities, and
leaves nothing to be done but to execute it, although the case be re-
ferred to a master to state an account, or to determine guestions in-
cidental to its execution. Chase v. Driver, 92 Fed. 780, 785; St.
Louis, I. M. & 8. R. Co. v. Southern Exp. Co., 108 T. 8. 24, 29, 2 Sup.
Ct. 6; Bank v. Shedd, 121 U. 8. 74, 84, 85, 7 Sup. Ct. 807; Hill v.
Railroad Co., 140 U. 8. 52, 54, 11 Sup. Ct. 690. The only real ques-
tion on the merits between the parties to this intervention was
whether or not Jackson had a lien upon the railroad and its ap-
purtenances in the hands of the purchaser after the foreclosure sale,
and the deposit of the $30,000 under the order of January 28, 1890;
and when that issue was adjudicated, as it was by the decree of
April 18, 1893, their rights and liabilities were fixed, and there was
nothing left to be done but to execute the decrees that had been ren-
dered. The decree upon the intervention established the lien, and
the foreclosure decree adjudged how it should be enforced if the
debt was not paid, namely, by retaking and reselling the railroad
property purchased under the foreclosure decree. The decree of April
18, 1893, was not only a judgment that Jackson’s lien upon the rail-
road existed, but it was also an express adjudication that the order
for the deposit and the deposit of the $36,000 had not devested it.
This is true (1) because the fact that the order and deposit had been
made was set forth in the pleadings on which the case was tried
and upon which the decree was founded; and because, (2) if this
fact had not been pleaded or mentioned, the decree that the lien
upon the railroad and appurtenances existed after the order and de-
posit had been made would have been equally conclusive upon the
parties to that decree, and upon their privies, to the effect that it
had not been devested from the railroad, or transferred to the $30,000,
by the order or by the deposit. In an action between the same par-
ties and those in privity with them upon the same claim or demand,
a judgment upon the merits is conclusive, not only as to every mat-
ter offered, but as to every admissible matter that might have been
offered, to sustain or defeat the claim or demand. Commissioners
V. I‘Iatt 49 U. 8. App. 216, 223, 25 C. C. A. 87, 91, 79 Fed. 567, 571;
Cromw ell v. Sac County, 94 U. 8. 351, 352; Dwksonv v. Wilkinson,
3 How. 57, 61; Dimock v. Copper Co., 117 U. 8. 559, 565, 6 Sup. Ct.
855; Last Chance Min, Co. v. Tyler Min. Co., 157 U. 8. 683, ¢91, 15
Sup. Ct. 733. The act of congress limited the time within which
this adjudication could be reviewed in this court to six months from
the date of the entry of the decree, and no appeal was ever taken
from it. As it was a final decree, it was not reviewable on an ap-
peal from any subsequent orders or decrees entered for the purpose
of enforcing the rights and liabilities which were fixed by it. Rev.
St § 692; 26 Stat. c. 517, § 6; 1 Supp. Rev. St. (2d Ed.) p. 903;
Chase v. Driver, 92 Fed. 780, 783; Fomniquet v. Perkins, 16 How.
82, 84. Now, the appeal in thls sult is from an order made on No-
wmber 27, 1897 for the mere purpose of enforcing the lien fixed by
the decree of April 18, 1893, and of executing that decree and the
original decree of foreclosure, which expressly provided that, if such
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liens were not paid, they might be enforced by a reseizure and an-
other sale of the mortgaged property. This appeal was not taken
until March 25, 1898, more than four years after the decree which
established the lien was rendered, and it does not challenge or men-
tion that adjudication. For these reasons, I am constrained to be-
lieve that the question of the existence of Jackson’s lien upon the
railroad in the hands of these appellees is not here for our consid-
eration; that it was finally adjudicated by the decree of April 18,
1893; ‘and that this court has no jurisdiction to review or reverse
that decree on an appeal from a mere order in execution of it made
more than four years after its entry.

I attach no importance to the disposition of the $30,000 paid into
the registry of the court, or to the futile attempts of Jackson to se-
cure payment of his claim by means of worthless orders upon a fund
that was gone. If, as the majority of the court hold, the question
of the existence of his lien upon the railroad property is reviewable
upon this appeal, and if the order for the deposit and the deposit
of the $30,000 devested that lien from this property and transferred
it to the lost fund, then the lien upon the railroad does not exist,
and the order below should be reversed. If, on the other hand,
the question of lien or no lien, which was determined by the decree
of April 181893, is not reviewable here in the absence of an appeal
from that decree, or if the order for the deposit and the deposit did
not devest that lien, then it exists, and it will continue to exist until
it is either paid in full, or released by Jackson, or discharged by
the deé¢ree of a court; and the order below was right. It seems to
me that that order should be affirmed.

SOUTHERN PAC. CO. v. BOARD OF R. R. COM’RS et al. (UN'ITED STATES,
" Intervener).

(Circuit Court, N. D. California. July 7, 1899.)

CoSTS—AMENDMENT OF DECREE—ESTOPPEL.

Where a state railroad commission repealed resolutions it had previously
adopted relating to freight rates, for the declared purpose of removing the
cause of litigation then pending commenced by a railroad company to
enjoin the reduction of rates contemplated by such resolutions, and asks
that the suit be dismissed without costs to either party, which is done on
motion of the complainant, the commission is estopped to ask an amend-
ment of the decree so as to allow it costs asg the successful party, on the
ground that the resolutions repealed were not in fact the subject of the
controversy, but were merely preliminary to subsequent action taken by
the board, which was not repealed; nor will the decree be modified to allow
costs to the complainant which were not asked for in its motion, no claim
of mistake or inadvertence being made.

On motions by both respondents and complainant to modify de-
cree by awarding costs to the parties, respectively,

W. F. Herrin and E. 8. Pillsbury, for complainant.

Tirey L. Ford, Atty. Gen., George A. Sturtevant, Dep. Atty. Gen,,
and R. Y. Hayne, for respondents.

Marshall B. Woodworth, Asst. U. 8, Atty.



