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trustees will be in any way prejudiced by the recovery of the judg-
ment. What should be done if the attachment were still in force
need not be decided. Petition for discharge dismissed. Injunction
denied.

In re TIRRE.
(District Court, 8. D. New York., July 7, 1899.)

BANERUPTCY—INVOLUNTARY PETITION—JURISDICTIONAL AMOUNT.
In computing the amount of the indebtedness of a person against whom
a petition in involuntary bankruptcy has been filed, to make up the juris-
dictional sum of $1,000, the claim of a creditor to whom he had given a
fraudulent preference, which is null and void under the aet, should be
included.

In Bankruptcy.

Edward K. Sumerwell, for petitioning creditors.
Henry Meyer, for the bankrupt.

BROWN, District Judge. The defendant, a grocer, becoming em-
barrassed, sold out his entire stock of goods, fixtures, etc., to one
Schwoon for about $800. This price was applied in payment of a
prior debt to Schwoon for money loaned and his assumption of a
grocery bill owing by Tirre to Britten & Co. for $214.83, for which
amount Schwoon gave his note to Britten & Co. Soon afterwards
the remaining creditors filed a petition to have the defendant ad-
judged a bankrupt. The only defense is that the debts, excluding
the debt to Schwoon, are less than $1,000.

I think the debt to Schwoon should be counted in reckoning the
amount of defendant’s indebtedness. The sale to Schwoon, who was
thereby in effect preferred, was fraudulent as against the creditors
under the bankruptey act; and it was not valid under the bankruptcy
act as between defendant and Schwoon, for the reason that it was
not made for a “present fair consideration.” Section 67, cl. e. Being
“null and void” as respects Schwoon also, the debt to him remains
unaffected by the void transfer, and that debt should, therefore, be
counted among the debts still owing by the bankrupt. The cases cited
by the defendant under the act of 1867 all relate to petitioning cred-
itors. That presents a different question.

To exclude a debt upon the ground of a void preference, would
enable the parties to evade the bankruptcy act altogether, and thllb
take advantage of their own wrong,.

Bankruptey adjudged.

In re PEARSON,
(District Court, 8. D. New York. July 7, 1899)

BANKRUPTCY—ACTS OF BANKRUPTCY—PREFERENCE.

Where a debtor, being the owner of a leasehold interest in real prop-
erty having a term of years to run, but not assignable without the consent
of the landlord, sells the same, and applies part of the proceeds in paying
the arrears of rent due, taxes on the property, and the incidental expenses
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. of the sale, such payment does not constitute a preference of the cred-
" itors pa(ld but merely 2 means of’ realizing the value of the leasehold, and
theretore s not-an act of bankruptcy, on which a petition against the
- debtor may!be maintained. .

In Bankruptcy.

Louis Scheuer, for petltloners
Julius Oﬁenbach for defendant.

BROWN, District Judge. An adjudication in bankruptcy was
sought agamst the defendant on the ground that, being the owner of
a leasehold ‘of hotel property, he had sold out and assigned the lease,
with furniture, for $9,000, and applied most of the proceeds in paymn
dertain debts; leaving from $6,000 to $8,000 owing to his general cred-
itors unpaid. The alleged preferences consisted of $5, 000 back rent
for the four months previous to the sale; also some $7OO water taxes,
chargeable upon the property; a bloker’s commission for eﬁectlnn
the sale, and a lawyer’s counsel fee in the same business., - There was
algo a small item of $50 paid to the father to replace a very temporarv
loan to enable the defendant to pay cash for certain supplies, in ac-
cordance w1th an understanding made with the creditors during the
mor&th prev1ous Whlle efforts’ were maklng to effect a Sale of the lease-
hoI

' The leasé produced shoy ed, that it could not be ass1gned by the de-
fendant or transferred without the consent of the landlord. It had
nearly three years to rur; and it was the most valuable agsét.  In this
situation it lé mamfest that nothlnff whatever could be reahzed from
the lease exc¢ept through the Iandloiﬂd’s dssent to a transfer, Which
could not be obtained except on.payment of the back Tent, A trans-
fer 16 the’ pu rchéser, leaving the purchasel th pay the back-rert, would
necessarlly mvolve the deductlon of 'so’itich from the purchase price
payable to, Jchfa de endant for ‘the sale of the property; so that evi-
dently it Was 1m \iterial whether the fransfer took that shape, or.
Whether the purchaser should pay the whole $9,000 to the defendant,
he at'the same tlme paying off the back rent and water charges and
other incidental expenses of ‘the transactlon ‘The la*tf;er was' the
course actually adopted The lease was' transferred t6°one Knox,
who pald the $9,000 partly in cash, and paitly in notes, ‘which were
in part 1mmed1a“ce1y applied to pay ‘off the back' rent, taxeh ‘and char-
ges connected with the sale.”", The payment of all’ these was ‘a neces-
sary condlhon of reahzmg anythmg from the leasehold property, or
obtaining the aksent of the landlord. They were all’ paid from Knox’s
money and notes, and in their essential nature these¢ piyments were
not preferences, but merely a means of makmg sale of the leasehold,
and realizing what was possible from it. The alleged act of bank—
ruptcy not being established,. the petition should, therefore, be dis-
missed, but in this ‘cas‘epwithout costs. o ,
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' In re KENNEY,
(District Court, 8. D. New York, J’uly 7, 1899.)

BaANERUPTCY — DissOLUTION OF LIENS — SALE UNDER ExEctTioN — TITLE OF
PurcHasErR — PROCEEDS OF SALE. . X
Under Bankruptcy Act 1898, § 67, cl. f, providing that “all levies, judg-
ments, attachments, or other liens obtained .tbrough legal proceedu}gs
against a person. who is insolvent, at any time within four months prior
to the filing of a petition in bankruptcy against bim, shall be deemed nq}‘
and void in case he ig adjudged a bankrupt,” but that ‘‘nothing herein
contained shall have the effect to destroy or impair the title obtained by
sach levy, judgment, attachment, or other lien, of a hona fide purchasg&r
for value,” where, within four months before the filing of a petition In
. bankruptcy against an insolvent judgment debtor, an execution has been
“jssued and levied, and sale made, the title of one purchasing at such sale
in good faith and without notice will not be ‘affected by the subsequent
hankyruptey; but the proceeds of the sale, remaining in the sheriff’s hands,
do not belong to the judgment ereditor, but to the estate of the bankrupt,
and must he paid over to the trustee when appointed.

In Bankruptcy.

Kugene Kremer, for petitioners.
George Bell, opposed. '

BROWN, District Judge. The petition to have Raymond W. Ken-
ney adjudged a bankrupt was filed on April 13, 1899, the act of
bankruptcy alleged being, that he had suffered a judgment to be
recovered against him by one Clark in the preceding month of March,
and had allowed his chattel property to be sold under execution
thereunder. On answer and hearing, bankruptcy was adjudged.
The sheriff having collected the money upon the execution sale made
prior to the filing of the petition, a stay of proceedings was obtained
against the payment of the moneys upon the execution by the sher-
iff, and this stay is now asked to be continued. The stay is opposed
by the judgment creditor, who urges that the proceeds are not with-
in the jurisdiction of this court and that they belong to the judg-
ment creditor, citing the cases of In re Easley, 93 Fed. 419; Henk-
elman v. Smith, 42 Md. 164, 12 N. B. R. 121; and other cases.

I cannot sustain the objection to the stay. The judgment and
execution having been obtained and issued but a little more than
a Thonth before the filing of the petition, the case falls within the
express provisions of section 67, el. f, of the present bankruptcey stat-
ute, which declares, “that all levies, judgments, or other liens ob-
tained through legal proceedings” in such case “shall be deemed null
and void in case he is adjudged a bankrupt.” The latter part of
this section provides “that nothing hercin contained shall have the
effect to destroy or impair the title obtained by such levy of the
bona fide purchaser for value.” This proviso leaves no doubt of
the intent of this section. A “title” could only be “obtained by a levy”
through a sale under the levy; and the proviso means. that the
bona fide purchaser’s title shall not be impaired by the fact that as
against all other persons the levy is to be deemed “null and void,”
in case the defendant is adjudged a bankrupt. The proviso is for



