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usual manner, and the only rule by which it can be restricted is that of good
sense and dlscretlon ih referencé to the circiimstances of each particular case.
It would be too narrow a construction of a humane and.beneficial statute to
deny to tradesmen, whose occupation can hardly be prosecuted at all, much less
to any profitable end, without the aid of assistants, as journeymen and appren-
tices, the necessary means of their employment.”

So, also, under the statute of this state, the tools and implements
which may be properly claimed by an artisan, as necessary in carry-
ing on his trade, are not in all cases limited to such only as he person-
ally uses while so engaged, but may include tools and implements
used by others whom it is reasonably necessary for him to employ
to assist him in his work, in order that the same may be prose-
cuted conveniently, and in the usual or ordinary way in which the
business of such trade is conducted. Of course, under such an in-
terpretation of the statute, it must be understood that a baker would
not be entitled to utensils and 1mplements in number sufficient to
carry on an extensive business, in the prosecution of which his own
labor would be relatively a small factor, and of little value, when
compared with the capital invested or the labor of others employed
therein. The question whether the tools and implements claimed by
a mechanic or artisan as exempt are “necessary to carry on his trade”
is one of fact, and is to be determined upon common-sense principles,
in view of the circumstances of the particular case in which the claim
for exemption is made. In the testlmony reported by the referee, the
business carried on by the bankrupt is described as that of a baker;
that is, as I understand the testimony, the bankrupt was engaged in
followmg the ordinary occupation of a baker on his own account, and
not as a journgyman. If so, the tools and implements necessary to
enable him to carry on his trade are exempt, notw1thstand1ng the fact
that he may have employed others to assist him in doing the work in-
cident to the bakery conducted by him. The articles claimed as ex-
empt are stated in the schedule accompanying the debtor’s petition
to be adjudged bankrupt as of the value of $100, and, in my opinion,
they may be said to be reasonably necessary for his use in following
the trade of a baker. Certainly, they are not so great in number as
clearly to justify a finding that any one of them is unnecessary for
such a purpose, within the meaning of the statute.

My conclusion is that the ruling of the referee should not be sus-
tained, and the trustee is directed to set apart to the bankrupt, as
exempt, the articles hereinbefore described.

In re MARSHALL PAPER CO.
(District Court, D. Massachusetts. July 14, 1899.)
No. 6486,

1. BANKRUPTOY—RIGHT TO DISCHARGE-—~CORPORATIONS.

Queere, whether a corporation, being adjudged bankrupt In involuntary
proceedings against it under the act of 1898, will be entitled, under any
circumstances, to receive a discharge from its debts.

2. SAME—APPLICATION FOR DISCHARGE—OQBJECTIONS.

Under Bankruptcy Act 1808, § 14, providing that “the judge shall hear

the application for a dlscharge, and * * * jnvestigate the merits of
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the application,” the judge is not confined to the.consideration of those
objections to.the discharge which are properly set forth by creditors.

8, SameE—LiABrLITY OF Co-DEBTOR OF BANKRUPT—STOGKHOLDER OF BANKRUPT
CORPORATION.
Under Bankruptcy Act 1898, § 16, providing that ‘“the liability of a persou
who is a co-debtor with, or guaranter or in any manner a surety for, a
bankrupt, shall not be.altered by ‘the discharge of such bankrupt,” a dis-
charge in bankruptcy granted to a ‘corporation will not release its direetors
and stockholders from- a liability for its debts and contracts imposed upon
them personally by statute in certain cases.

4. SAME.

Where the bankrupt, a corporation, applied for a discharge, and ato for
an injunction to restrain a creditor from prosecuting to judgment a suit
against it, begun before the institution of the bankruptcy proceedings,
and it appeared that the object of the creditor was to enforce against the
directors and stockholders of the corporation their statutory liability for
its debts, but that, by the terms of the statute, he must first recover a
judgment against the corporation, held, that the discharge (if grantable at
all) must be withheld for the present, the injunction refused, and the
creditor permitted to recover his judgment against the corporation.

In Bankruptcy. On application of the bankrupt for discharge.

Brandeis, Dunbar & Nutter, for objecting creditors,
M. F. Dickinson and Hollis R. Bailey, for the bankrupt.

LOWELL, District Judge. The Marshall Paper Company is a cor-
poration organized under the laws of Massachusetts, which has been
‘adjudged bankrupt upon an involuntary petition. It has filed two
petitions: First, for a discharge; and, second, that a certain creditor
be enjoined from proceeding to judgment in a suit brought against
it before the commencement of proceedings in bankruptcy The
trustees in bankruptey have also filed a petition seeking to enjoin the
same creditor from proceeding to judgment. .

Two interesting questions have been argued: First, under the bank-
rupt act of 1898, is a corporation entitled to a discharge in bank-
ruptcy? To dischargé a corporation in bankruptey or insolvency is
almost or quite unprecedented. 'What useful object will be accom-
plished by the discharge is hard to imagine. Although it is now
generally held, after some conflict of decision, that bankruptcy or in-
solvency does not work the corporation’s dissolution, yet in several
states insolvency affords sufficient ground for proceedings commenced
by a creditor ‘to dissolve a corporation. See Stim. Am. St. Law
§ 8341. Everything of pecuniary value which belonged to the corpora-
tion, and could be transferred by it, must be applied for the benefit
of its creditors,—good will; trade-marks, whether registered or not;
all transferable franchises; and in some cases, by statute, even the
franchise to be a corporation. McClain’s Code Iowa, § 1636. A
discharge in bankruptcy is granted to an individual in order that,
being freed from his debts, he may have a new start in life; but to
attribute this condition to a corporation is to use a mere figure of
speech. If there is anything of pecuniary value in a corporation apart
from the energy of the individuals concerned in if, to that, speaking
generally, the corporation’s creditors are entitled. These and other
arguments against granting a discharge in bankruptcy to a corpora-



IN RE MARSHALL PAPER CO. 421

tion are stated by Mr. Justice Clifford in New Lamp Chimney Co. v.
Ansonia Brass & Copper Co., 91 U. 8. 656, 666:

“Good and sufficient reasons may be given for granting a discharge from
prior indebtedness to individual bankrupts which do not exist in the case of
corporations, and equally good and sufficient reasons may be given for with-
holding such a discharge from corporations which do not in any sense apply
to individual bankrupts. Certificates of discharge are granted to the individ-
ual bankrupt ‘to free his faculties from the clog of his indebtedness,” and to
encourage him to start again in the business pursuits of life with fresh hope
and energy, unfettered with past misfortunes, or with the consequences of
antecedent improvidence, mismanagement, or rashness. Many corperations, it
is known, are formed under laws which affix to the several stockholders an in-
dividual liability to a greater or less extent for the debts of the corporation,
which, in case certain steps are taken by the creditors, become in the end the
debts of the stockholders. Such a liability does not, in most cases, attach to
the stockholder until the corporation fails to fulfill its contract, nor in some
cases until judgment is recovered against the corporation, and execution issued,
and return made of nulla bona. Stockholders could not be held liable in such
a case if the corporation is discharged, nor could the creditor recover judgment
against the corporation as a necessary preliminary step to the stockholder’s
individual liability. Consequences such as these were never contemplated by
Congress; and the fact that they would flow from the theory of the defendants,
if adopted, goes very far to show that the theory itself is unfounded and un-
sound.”

These considerations would be decisive in interpreting the present
law, were it not for other considerations which are of some weight.
The bankrupt relies upon section 1, subd. 19, of the bankrupt act:
“Persons shall include corporations, except when otherwise specified ;"
and section 14a: “Any person may * * * file an application
for a discharge.” Moreover, section 37 of the act of 1867 (Rev. St.
§ 5122) expressly excluded corporations from a discharge; and this
provision, we should suppose, was present in the minds of the fram-
ers of the present law. TUnless these intended to permit the dis:
charge of a corporation, it is hard to say why they did not insert a
similar excluding clause in the present act. Yet again, some earlier
drafts of section 14 of the present act—drafts which, in other re-
spects, resemble almost literally the section as passed—began with
the words, “Any person not a corporation.” See 8, 1694, 524 Cong.,
1st Sess., § 50; H. R. 9348, 52d Cong., 1st Sess., § 13; 8. 1035, 55th
Cong., 2d Sess., § 13 of the substitute. In the process of redrafting,
the three words, “not a corporation,” were stricken out; for what rea-
son it is hard to perceive, unless their omission was intended to per-
mit the discharge of a corporation, almost meaningless and unprece-
dented as such a discharge would be. See, also, the similar change
made in drafting section 14 of the act of 1898. Finally, later decisions
of the supreme court, and particularly Hill v. Harding, 130 U. 8. 699,
9 Sup. Ct. 725, have thrown some doubt upon the unqualified state-
ment of Mr. Justice Clifford, just quoted, that “stockholders could not
be held liable in such a case if the corporation is discharged, nor could
the creditor recover judgment against the corporation as a necessary
preliminary step to the stockholder’s individual liability.” It may be
that this objection to discharging a corporation has been obviated,
partially at least. The inconvenience and apparent uselessness of
discharging a corporation, the lack of precedent for such a discharge
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in ea;her legislation, and, on the other hand, the definite language of
the existing statute, and. the omigsion to forbld a dlscharﬂe under the
circumstances above stated, are considerations so6 conﬂlctmg in their
bearing upon the 1nterpretat10n of thé present law that I have been
unable to,determine definitely if, in all, cages, a corporation should be
refused a discharge. The determmatlon is not mecessary to the de-
cision of thigicase:: The other objettions to the bankrupt’s discharge
have not’ been ‘considered. Tt shoyld be observed, however, that un-
der the ex1stmg banLrupt act the duties of the judge re andmg dis-
charges are-more onerous than those imposed by the act:of 1867. He
is directed to “investigate the merits of the application,” and hence
is not confinkd to the congideration of those objections to the dis-
charge which, are properly set forth by creditors. .

The secondquestion .argued in thir case concerns the effect of
proceedings in bankruptcy upon the right of a corporation’s creditors
to enforce the statutory liability of its directors. Upon the general
answer to this question there can be no doubt. As has just been said,
the corporation’s discharge in bankruptcy may not necessarily bar
ity creditors from recovering against it a judgment which will afford
a ‘sufficient basis for the enforcement of the individual liability of its
directors and stockholders; but the reasoning of Mr. Justice Clifford
has lost none-of its forze as directed against any theory that a bank-
rupt-act is inténded to freé directors and stockholders’ from this lia-
bility. The secondary liability of directors and stockholders in cer-
tain cases, within certain limits, and for certain ¢lasses of debts, is
abundantly estabhshed as a general prlnmple of statutory corporate
law in the United States, though'the precise provisions of that law
vary greatly in thié several states. ~Stim. Am: St. Law, §§ 8140, 8142,
8143, 8161, 8282, 8240 §241, 8353. ' Suddenly to abolish thls sec-
ondary hab'rhty under t‘he f)retense of enacting a bankrupt law, to
deprive certaif’ 'classes of creditors of what often is a most valuable
means, and”is 'sometimes the only means, of collecting debts due
thém by thé’ corporatlon would be an dct of monstrous injustice, even
i it were held to be within the constitutional power of congress.
That congress intended to deprive the creditors of insolvent corpora-
tions of their statutory claim against the officers and stockholders,—
to deprive ‘operatives, for ‘eXample, of the claim against stockholders
given them by statutes like ‘those of Massachusetts as a proper protec
tion' to the poor and ignorant in dealing with corporations,—is not
to be admitted.  In Mohr v. Elevator Co., 40 Minn. 343, 41 N. W,
1074, the case most favorable to the pet1t1oner which has been found,
the eredltor had voluntarlly released the corporation pursuant to
Laws Minn, ‘1881 c.'148, § 1. The principal contention of the bank-
rupt, as appeared in the argument of this case, though not in the
papers filed, is'that, by the operation of the bankrupt’s discharge, its
directors will’ escape from their statutory liability through the im-
poss1b1hty of obtaining a judgment agalnst itself. ~ But the statutes
imposing a limited individual liability upon the directors and stock-
holders of Corporatlons differ in their prerequisites for enfor(lng this
liability. Most statutes like those of Massachusetts require a pre-
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vious judgment against the corporation. Some statutes do not. See
Pub. St. N. H. ¢. 150, § 8; Thomp. Corp. 3362. From the adoption
of the banlxrupt’s contentlon it will follow, therefore, not only that a
general principle of statutory corporate law throughout the Upited
States has been generally overthrown, but also that certain applica-
tions of this principle have been whimsically excepted from the gen-
eral overthrow, since those statutes which, without the prerequisite
of a judgment against the corporation, give the creditors a right to
enforce the individual liability of stockholders, will still be operative.
The bankrupt’s construction of the act would work not only great in-
justice, but also a capricious and irregular injustice. It has been
argued that the several states may, if they please, modify their
statutes imposing individual liability by abolishing the prerequisite
of a judgment against the corporation. This change of the law
may relieve future creditors, but cannot affect existing rights. In
order that the court should construe a statute thus to nullify a general
principle of the statutory law of corporations, the language of the
statute must be entirely free from ambiguity, and the consfruction
should be avoided if any way of escape can be. discovered. The
bankrupt act of 1898 not only does not expressly provide that direct-
ors and stockholders shall be released from their individual statutory
lldblllt), but it expressly provides the contrary. ' Section 16 of the
act is as follows: “The liability of a person- -who is co-debtor with,
or guarantor or in any manner a surety for, a bankrupt shall not be
altered by the discharge of such bankrupt.” It has been contended
that. the individuak liability of directors and stockholders does not
fall within.the saving clause of this section;.--but under the statutes
of Massachusetts in guestion in this case it is at least doubtful if di-
rectors are not literally co-debtors with the bankrupt corporation.
Pub. St. Mass. c. 106, § 60, begins as follows: “The officers of any
corporation which is subject to this chapter shall be jointly'and sever-
ally liable for its debts and contracts in the following cases’ * * *
when the debts of a corporation exceed its capital.” Tt would seem
that, when- one is liable to a creditor for the debts of anotlier, he
must be either co-debtor with or else surety for that other (Bank v.
Warren, 52 Mich. 557, 561, 18 N. W, 356); but in any case it is plain
that section 16 was intended to include not only co-debtors, gnaran-
tors, and sureties, using those words in a narrow and technical sense,
but to declare a general intention and to indicate a general proposi-
tion applicable to all persons in like sitnation. The directors in this
bankrupt corporation are in ‘some manner a surety for it, even if
they are not its sureties in the narrowest sense. See Willis v. Mabon,
48 Minn. 140, 155, 50 N. W. 1110.  As the éxisting bankrupt act, then,
has in substance provided that the statutory liability of the directors
of a corporation shall not be altered by the discharge of a bank:rupt,
this court is bound to abstain from doing anything which shall hinder
the enforcement of that liability. TUnder the statutes of Massa-
chusetts a judgment recovered against the corporation is a prereg-
uisite to the enforcement. TUntil it has been made plain that bank-
ruptcy in some way exonerates the creditors from obtaining this
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judgment before enforcing the liability of directors, this court is
bound to pernnt that judgment to be obtained. Again, bankrupt
laws are framed to free men from the obligation of their debts only
upon their sttrender of their property to pay those debts. If the
- bankrupt’s ¢ounsel is right, this court is bound, in effect, to release
the directors of this corporation from the debts for which they are
jointly and severally liable, without exacting the surrender of their
property. The debtor, however, miust choose between retaining his
property and escaping his liability. The injunction asked for by
the bankrupt must, therefore, be denied. The creditors must be per-
mitted to obtain their judgment against the corporation for the
purpose of enforeing the statutory liability of the directors. If they
seek to use improperly the judgment thus obtained, this court may,
perhaps, restrain them. TUntil opportunity bas been given to recover
the judgment, it is safer, at least, to deny to the bankrupt its dis-
charge. The situation is this: The creditors must be permitted to
enforce the individual liability of the directors. So much is clear.
To enforce that liability, they must, by the statutes of Massachu-
setts, first obtain a judgment agamst the corporation. They must
not be hindered, therefore, from obtammg that judgment. If a dis-
charge is granted they may be hindered in obtaining that judgment.
Apart from this consideration, it is doubtful whether a discharge
should be granted or refused. The discharge in this case should
therefore be refused, at least for the present.

- It was urged by the bankrupt’s counsel that a discharge obtained
after the judgment was rendered would not avail the bankrupt in re-
sisting an execution upon its property acquired since the filing of
the petition. Assuming that a discharge should, under some cir-
cumstances, be granted a corporation, and assuming that a court
is compelled :to choose between the misfortune of the bankrupt
above supposed and the escape of its directors from their statutory
liability, the-former alternative should be accepted without hesita-
tion; but it seems that the bankrupt’s escape is not barred. The
discharge, whenever granted, will discharge the bankrupt from all
its provable debts, with certain irrelevant exceptions. Provable debts
include those “founded upon a contract express or implied” (section
63, subd. 4), and this debt was so founded. That the debt which
has been merged in a judgment is still the same debt was decided
in Boynton v. Ball, 121 U. 8. 457, 466, 7 Sup. Ct. 981. That case
also decided that, when the ]udgment was recovered after proceed-
ings in bankruptcy had been begun, and before discharge, the dis-
charge might be set up to stay the issue of execution. If, therefore,
this bankrupt shall hereafter obtain its discharge, and acquire prop-
erty, it will be able to protect that property from a levy to satisfy
a judgment founded upon the debt now sued upon by the creditor
Train.

The petition of the trustees for an injunction raises no question
not hereinbefore considered. The respondent has already dissolved
his attachment upon the prqperty of the bankrupt which he ob-
tained by mesne process before the commencement of proceedings
in'bankruptcy. There is, therefore, no reason to suppose that the
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trustees will be in any way prejudiced by the recovery of the judg-
ment. What should be done if the attachment were still in force
need not be decided. Petition for discharge dismissed. Injunction
denied.

In re TIRRE.
(District Court, 8. D. New York., July 7, 1899.)

BANERUPTCY—INVOLUNTARY PETITION—JURISDICTIONAL AMOUNT.
In computing the amount of the indebtedness of a person against whom
a petition in involuntary bankruptcy has been filed, to make up the juris-
dictional sum of $1,000, the claim of a creditor to whom he had given a
fraudulent preference, which is null and void under the aet, should be
included.

In Bankruptcy.

Edward K. Sumerwell, for petitioning creditors.
Henry Meyer, for the bankrupt.

BROWN, District Judge. The defendant, a grocer, becoming em-
barrassed, sold out his entire stock of goods, fixtures, etc., to one
Schwoon for about $800. This price was applied in payment of a
prior debt to Schwoon for money loaned and his assumption of a
grocery bill owing by Tirre to Britten & Co. for $214.83, for which
amount Schwoon gave his note to Britten & Co. Soon afterwards
the remaining creditors filed a petition to have the defendant ad-
judged a bankrupt. The only defense is that the debts, excluding
the debt to Schwoon, are less than $1,000.

I think the debt to Schwoon should be counted in reckoning the
amount of defendant’s indebtedness. The sale to Schwoon, who was
thereby in effect preferred, was fraudulent as against the creditors
under the bankruptey act; and it was not valid under the bankruptcy
act as between defendant and Schwoon, for the reason that it was
not made for a “present fair consideration.” Section 67, cl. e. Being
“null and void” as respects Schwoon also, the debt to him remains
unaffected by the void transfer, and that debt should, therefore, be
counted among the debts still owing by the bankrupt. The cases cited
by the defendant under the act of 1867 all relate to petitioning cred-
itors. That presents a different question.

To exclude a debt upon the ground of a void preference, would
enable the parties to evade the bankruptcy act altogether, and thllb
take advantage of their own wrong,.

Bankruptey adjudged.

In re PEARSON,
(District Court, 8. D. New York. July 7, 1899)

BANKRUPTCY—ACTS OF BANKRUPTCY—PREFERENCE.

Where a debtor, being the owner of a leasehold interest in real prop-
erty having a term of years to run, but not assignable without the consent
of the landlord, sells the same, and applies part of the proceeds in paying
the arrears of rent due, taxes on the property, and the incidental expenses



