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ELECTRIC R. CO. v. SPRAGUE ELECTRIC RAILWAY &
MO'.rOR CO.

(Circuit Court of Appeals, Second Circuit. May 25, 1899.)
No. 155.

ApPEAl,ABLE DECREES-VIOLATION OF INJUNCTION.
An order imposing a fine for violation of a preliminary injunction can-

not be reviewed except upon an appeal from the final decree in the cause.

In Error to the Circuit Court of the United States for the Eastern
District of New York.
This was a suit in equity by the Sprague Electric Railway & Motor

Company against the Nassau Electric Railroad Oompany for infringe-
ment of the Sprague patent, No. 324,892, for an electric railway
motor.· A preliminary injunction having been granted, a motion was
subsequently made to punish the defendant for contempt in violating
the same, and a fine was accordingly imposed by the court. See 91
Fed. 786. T{) review order, the present writ of error waoS sued
out.
Wm. H. Kenyon, for plaintiff in.error.
Frederick H. Betts, for defendant in error.
Before WALLACE and SHIPMAN, Circuit Judges.

PER CURIAM. This is a writ of errol." defendant in the
court below to review an order imposing a fine for the violation of a
preliminary injunction, the action being brought to restrain the in-
fringement of a patent. Upon the authority of the Debs Case, 158
G. S. 564-573, 15 Sup. Ct. 900, we are constrained to hold that the or·
del' caunotbe reviewed except upon an a:ppeal from the final decree in
the cause. The writ of error is dismissed.

In re HOWARD.
(District Court, N. D. California. June 30, 1899.)

:rho 2,843.

BANKRUPTCy-ExAMINATIONS-ORDER FOR ApPEARANCE OF WITNESS.
An order made by a referee in bankruptcy, at the instance of the trustee,

requiring a designated person to appear and be .examined as a witness con-
cerning the acts, conduct, and property of the bankrupt, is valid without
a formal application showing what questions are to be asked upon the
examination, or as to what particular facts the witne!lS is to be interro-
gated. The simple application or demand of the trustee for such all order
is all that is required ta support it

In Bankruptcy. On review of rulings of referee in bankruptcy.
Joseph R. Patton, for trustee in bankruptcy.
John Reynolds, for witness.

DE HAVEN, District Judge. It appears from the facts certified
by W. A. Coulter, the referee having jurisdiction of the case,
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on application of the trustee of, the estate of the bankrupt, he made
an order requiring one James'N. Hyde to appear before him, at a
time and place stated, "then and there to be examined concerning
the acts, conduct, and property of said E. B. Howard, bankrupt."
Thereafter the said Hyde appeared before the referee, in obedience to
a subpmna requiring him to so' appear and "be examined in relation
to said bankruptcy," when the following proceedings occurred:
"Judge Reynolds: In behalf of the witness; I object to any examination

of this witness, as there appears to have been no showing made to the referee
before making the order for his examination; ... ... ... and the referee has
no authority to take any examination without some showing as to the mate-
rIality of the testimony and what the plaintiff proposes to ask. In this case,
as I understand, there is no showing at all. Am I right, Mr. Referee? Ref-
eree: My decision will be given when you get through. Judge Reynolds:
Well, I have a right to know, if your honor pleases, whether there is a show-
ing before you, and the witness has the right to know. ... ... ... Referee: I
decline to recognize as the attorney for the witness. Judge Reynolds: I
speak for the witness. Referee: The records of this court are open for exam-
ination, but I decline to recognize you as the attorney for tbe witness."

The referee overruled the objections interposed in behalf of the
said Hyde, and required him to be sworn as a witness, and in so
doing gave the following reason for his decision:
'The examination of this witness is made upon the authority of section 21

of the bankruptcy act of July 1, 1898. It has been decided by the federal
courts in many cases, under a similar provision of the act of 1867, that all
parties who are competent witnesses are liable to undergo such an examination,
'though they may be parties to proceedings which the trustee In bankruptcy
has instituted or intends to institute for the purpose of setting aside liens pro-
cured by them, or preferential transfers made to them.' So it is held in Re
Feinberg, 2 N. B. R. 425, Fed. Cas. 4,716. It has been further held that
'such parties will be obliged to answer any and all questions relating to the
acts, conduct, or property of the bankrupt, and their dealings with him, even
though their answers will give to the trustee evidence which he may use in a
sUbsequent civil action against the examined party.' It has been so decided
by the federal courts in the cases of In re Fay, 3 B. R. 660, Fed. Cas. No.
4,708; In re Pioneer Paper Co., 7 N. B. 'R. 250, Fed. Cas. No. 11,178; Garrison
v. Markley, 7 N. B. R. 246, Fed. Cas. No. 5,256; and in many other cases,
which it is unnecessary for the court to cite. In the cases of In re Com-
stock, 13 N. B. R. 193, Fed. Cas. No. 3,080, and In re Fredenberg, 1 N. B. R.
268, Fed. Cas. No. 5,075, the court decided that the person undergoing this
examination is a mere witness, and is not entitled to counsel. He is not a
party to the proceedings, and has no rights at stake."
The ruling made by the is correct, and fully sustained by

the caseS to which he refers. The order requiring Hyde to appear
as a witness, and be examined concerning. the acts, conduct, and
property of the bankrupt, was valid, although there was no formal
application therefor, showing what questions were proposed to be
asked upon such examination, or the particular facts in relation to
which .be was to be examined. The .statute does not contemplate
that any showing shall be made as the basis for an order of
this character. The simple application or demand for such an order
by any of the persons named in section 21 of the bankruptcy law is
all that is required to support it. Of course, when the person whose
attendance is required appears before the referee, his examination
must be relevant to matters concerning the acts, conduct, or prop-
erty of the bankrupt, and it must be' presumed that the referee will
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eonfine the examination within legal limits; that is, within limits
pertinent to such general inquiry, and the witness will be justified in
refusing to answer irrelevant or impertinent questions, but he is not
entitled, as a matter of strict legal right, to be represented by coun-
sel upon the examination. In re 'Stuyvesant Bank, 6 Ben. 33, Fed.
Cas. No. 13,582. In refusing to be sworn as a witness, Hyde commit-
ted a technical contempt of court, but I do not deem it necessary to
issue any citation at this time, requiring him to show cause why he
should not be punished therefor, as I am satisfied, from the statement
made by his counsel upon the argument of the questions herein dis-
cussed, that he will yield ready obedience to the subpoena heretofore
issued by the referee, upon receiving notice of this decision. These
views also dispose of the question certified by the referee in relation
to the refusal of F. ';Y. Crandall to be sworn as a witness in the same
proceeding, This opinion will be certified to the referee, with direc-
tions to give notice to James N. Hyde and F. W. Crandall of the
time and place when their attendance as witnesses will be required
before the referee under the subpoena heretofore issued.

In re PETERSEN.

(District Co'urt, N. D. California. July 6, 1899.)

No. 2,925.

BANKRUPTCy-EXEMPTIONS-ToOLS OF ARTISAN.
Where the statute of the state (Code Civ. Proc. Cal. § 690) exempts

from execution "the tools or Implements of a mechanic or artisan neces-
sary to carryon his trade," a bankrupt baker may claim, and have set
apart to him as exempt under the bankruptcy act, the implements used by
himself and his journeymen assistants in carrying on the business of a
bakery, and reasonably necessary thereto. •

In Bankruptcy.
SamuTI Rosenheim and F. C. Mosebach, for bankrupt.

DE HAVEN, District Judge. The certificate of the referee shows
that, in the course of proceedings before him in said cause, the follow-
ing question arose:
"The bankrupt herein claimed the following articles as exempt, under sec-

tions 6 and 47 of the bankruptcy act, and section 690 of the Code of Civil
Procedure of the state of California, to wit, 50 bread pans, 4 bread peals, 45
dozen molds for bread and cakes, 30 bread boxes, 2 long benches, 1 square
bench, 1 square table, 2 triangles for mixing dough, 4 bowie knives, 1 table
knife, 2 sieves, 1 lot ornamenting tools, 2 bread scales with weights, 3.scrapers,
2 trainers, 2 yeast barrels, 2 big stone jugs, 40 bread boards, 3 wooden bowls,
3 rolling pins. 2 doughnut kettles With grates. The testimony of the bankrupt
showed that he is a baker, and carried on business as such in this city until
adjudicated a bankrupt; that he employed a number of workmen, journeymen
bakers, who worked in the shop with the bankrupt, and used the various arti-
cles claimed as exempt. The bankrupt also testified that, if his claim was
approved, he expected to go into business again as a baker, and that he
would again employ workmen to assist him, and who would use these identical
articles. The testimony of the bankrupt also showed that journeymen bakers
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