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aBarrangement of a different nature, alleging conduct on the other
side' amounting to a substitution of this arrangement, he must
Clearly show, not merely his own understanding, but that the other
party had the same understanding. Darnley v. Railr()ad Co., L. R.
2 H. 'r.: 43." Bennecke v. In,sllrance Co., 105 U. S. 355-359.
Other errors have been assigned,but, as they have not been dis-

cussed in the briefs or pressed in argument, we deem it unneces-
sary to consider them, inasmuch as that which has been decided
will demand a reversal and a new trial. It is accordingly ordered
that the judgment be reversed, and the cause remanded for a new
trial.

BATEY v. NASHVILLE, C. & ST. L. RY. et aL
(Circuit Court, M. D. Tennessee. A.pril 22, 1899.)

REMOVAL OIl' CAUSES-SEPARABLE CONTROVERSY.
Where the declaration In an action In a state court against two defend-

ants to recover damages for a personal Injury alleges a separate and dis-
tinct cause of action against each defendant, based upon separate con-
tracts with each, the facts specifically alleged against one constituting no
cause of action against the other, the cause, as against one defendant
which Is a citizen o,f another state, Is removable. 1

This is an action commenced in a state court by C. C. Batey
against the Nashville, Chattanooga & St. Louis Railway and the Pull·
man Palace·Car Company. The cause was removed into the federal
court by the Pullman Palaee-Car Company. On motion to remand.
The following is a copy ()f the plaintiff's declaration:
The plaintl1f, C. C. Batey, sues the defendants, Nashville, Chattanooga &

St. Louis Railway and Pullman Palace-car Company, for ten thousand dollars
damages, for this: That on the -- day of August, 1897, the plalntitr was a
passenger on a sleeping car of the defendant Pullman Palace..()ar Company,
attached to, and being drawn by, the train of the defendant Nashville, Chatta·
nooga & S1. Louis Railway, from Atlanta, Ga., to NashvliJe, Tenn., by ar-
rangement or agreement between said defendants; and while such passenger
on said railroad, between Chattanooga and Nashville, in the state of Tennes-
see (plaintiff's deStination being Murfreesboro, 'I'enn.), the said plalntitr waf
awakened, and was making preparation to dress, and leave the upper berth.
which he had occupied, and was unnecessarily, unlawfully, forcibly. and vio-
lently thrown from said berth by the Improper, reckless, careless, and negligent
conduct of defendant rallway In running Its train with too much rapidity, and
Irregularly and negligently, around a curve, and upon a portion of the road
where It was unsafe and improper and negligent to run with such rapidity (at
a point between Wartrace, in Bedford county, and Murfreesboro, in Rutherford
county, where the road curves, and the train ran roughly, but which point plain-
titr cannot more specifically designate), and by the reckless, careless, and neg·
Iigentconduct of the defendant Pullman Palace-Car Company, In not providin,l
the proper means to prevent plaintiff from being thus thrown from said berth,
and In not having its servants and agents properly care for and assist thl
plaintiff after awaking him and giving him directions to prepare to leave the
car at Murfreesboro. Plaintltr was a regular passenger on said raHway train
and on said sleeping car, having purchased tickets for both. By being thrown
from said berth, the plalntitr was greatly Injured and damaged, by being
shocked and bruised, and by receiving such injury in his hip as to cripple bim,

1 Separable controversy as ground for removal, see Dote to Robbins J. Ellen.
bogen, 18 C. O. A.. 86. .._.-
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and thus impede and hinder his walk; and he suffered great pain and anguish,
and was put to great expense for medical service and attention, and was ren-
dered unfit and unable to attend to the business in which he was engaged, and
to do the work which he had in hand, and which he had learned. Wherefore
plaintiff sues for said ten thousand dollars as damages, and he demands a jury
to try his cause.
Second Count. And the plaintiff aforesaid sues the defendants aforesaid for

ten thousand dollars damages, for this: That on the -- day of August,
1897, the plaintiff was a passenger on a sleeping car attached to, and drawn by,
the train of defendant Nashville, Chattanooga & St. Louis Railway, from At-
lanta, Ga., to Nashville, Tenn.; and while such passenger on said railroad, be-
tween Chattanooga and Nashville, in the state of Tennessee (plaintiff's destina-
tion being Murfreesboro, T'enn.), the said plaintiff was awa.kened, and was
making preparations to dress and leave the upper berth, which ne had occu-
pied, and was unnecessarily, unlaWfully, forcibly, and violently thrown from
said berth by the improper and negligent, careless, and reckless conduct of de-
fendants in running the train with too much rapidity, and irregularly and neg-
ligently, around a curve, and upon a portion of the road where it was unsafe
and improper and negligent to run with such rapidity (at a point between
Wartrace, in Bedford county, and Murfreesboro, in Rutherford county, but
which point plaintiff cannot more specifically designate). Plaintiff was a regu-
lar passenger upon said railway train and on said sleeping car, having pur-
chased tickets for both. By being thrown from said berth, the plaintiff was
greatly injured and damaged, by being shocked and bruised, and by receiving
such injury in his hip as to cripple him, and thus impede and hinder his walk;
and he suffered great pain and anguish, and was put to great expense for med-
ical service and attention, and was rendered unfit and unable to attend to the
husiness in which he was engaged, and to do the work which he had in hand.
and which he had learned. Wherefore plaintiff sues for ten thousand dollars
damages, and he demands a jury to try his cause.
John E. Richardson and E. P. Smith, for plaintiff.
Albert D. Marks, for defendant Pullman Palace-Car Co.
Palmer & Ridley, for defendant Nashville, C. & St. L. Ry.

CLARK, District Judge. The motion to remand in this cause is
overruled. In the first co.unt of the declaration there is a separate
and distinct cause of action stated against each one of the defendants,
and neither one of the defendants could be held liable on the facts
specifically averred against the other defendant. This is all too
clear for argument. Besides, this count, as well as the second count,
is based.upon a separate contract with each company, growing out
of the purchase of a ticket for passage, and is based on a breach of
duty which, as a matter of law, arose out of the contract. There
could be no question of the plaintiff's right to sue either company
as for a tort, pure and simple, regardless of his contract relation with
them, but the plaintiff has not so stated his cause of action. I do
not regard this view, however, as very material, inasmuch as the
plaintiff, instead of suing in a count containing general averments of
negligence, specifically sets out against each company the facts which
it is claimed render each one of the defendants liable. The second
count in the declaration also states the facts cau13ing the injury, and
the facts so stated make no case whatever against the Pullman Com-
pany, but only against the Nashville, Chattanooga & St. Louis Rail-
way. This is the impression which I now have of the case.

95 F.-24
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ILLINOIS CENT. R. CO. v. JONES et al.

(Circuit COcurt Ocf Appeals, Sixth Circuit. July 5, 1899.)

No. 706.

1. RAILROADS-INJURY AT CROSSING-CONTRmUTORY NEGLIGENCE OF CHILD.
Plaintiff, a boy. 10 years and 5 months old, was· struck and injured by

.a train on defendant's railroad at a public crossing in a town. He was in
a wagon with a man, and was driving, coming from the west towards the
east, and the accident occurred on the easterly of, four parallel tracks, on
which the train, consisting of 18 or 20 freight cars, was backing from the
north. The view from the road towards the north was obstructed by a
warehouse and by cars which stood on the other three tracks, leaving but
a narrow and irregular opening through which to drive. He was familiar
with the crossing, and did not stop, look, or listen before driving through.
It appeared probable from the evidence that he could not have heard the
bell from the engine, and that he could not have seen the train until he
passed the car on the adjoining track, which was about six feet away.
There was evidence tending to show that it was the custom for the com-
pany to send a flagman from the train to the crossing when switching,
and that it had given assurance to the city authorities that its trainmen
would guard the crossing to protect the public from danger in switching,
but on this occasion the flagman was on the top of a car at or near the
rear end of the train. Held, that the court could not say, as a matter of
law, that plaintiff was guilty of contributory negligence in failing to stop,
look, ·and listen, but that the question was one of fact for the jury, to be
determined on a consideration of all the special circumstances, including
his age, capacity, and understanding.

2. TRIAL-INSTRUCTIONS.
A court.is not required to give special instructions, requested, which

have beeu covered by its general charge, or which give undue prominence
to particular facts by omitting reference to others of equal importance, or
by repeatedly calling attention to. such facts in different instructions.

In Error to the Circuit Court o{ the United States for the West-
District of Tennessee. .

This action was brought to recover damages for an injury received by Keeve
Jones, a minor, on the 10th day of September, 1898. The accident occurred
in Fulton, Ky., where the tracks of the plaintiff in error cross State Line
street. .This highway is the dividing liJ1ebetween Kentucky and Tennessee,
that part of the city south of this line being known as "South Fulton."· The
minor is a colored boy, and at the time of the accident was 10 years and 5
months old. He was at the time in a. wagon with a colored man, who was
employed to. drive tbe team. It was said, and apparently agreed, in the dis-
cussion of the case, that driver was on the way for a load of sand,
and that thelloy was along for the purpose of showing him the sand. The
boy says he does not know whether the driver knew where the sand was or not,
but does say the owner of the wagon told him to go and show the driver where
the sandwas... This is flatly denied by the o.wner of tile wagon, who says he
dJd not know the boy was with the at all. The decided weight of the
evidence shows that when the wagon entered upon the crossing, and at the
time of the colllsion, the boy· was driving, with his face towards the driver,
who was sitting on the south side or rail of the wagon bed. The boy himself
testifies tl1at he·was driving, and was talking to the negro man. The defend-
ant's flagman, however, is quite emphatic in the statement that the man him-
self, and not the boy, was driving at the time of the collision; and there is not
a suggestion in the evidence of any change in drivers while on the crossing.
The boy admits that he did not stop, look, or listen for the train, and says, if
be had been looking, he could have seen It as soon as the man in the wagon


