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against the stockholders in a receiver of the corporation. But the
repealing statute just cited must be construed with reterence to Gen.
St. Kan. 1889, par. 6687, which is as follows:

“In the construction of:'the statutes of this state, the following rules shall be
observed, unless such construction would be Inconsistent with the manifest
intent of the legislature or repugnant to the context of the statute: First.
The repeal of a statute does not revive a statute previously repealed, nor does
such repeal affect any right which accrued, any duty imposed, any penalty in-
cg;tie((il, Jor any proceeding commenced, under or by virtue of the statute re-
pealed.’

The language of this section and the construction repeatedly given
it by the supreme court of Kansas show clearly that chapter 10 of the
Statutes of 1899 was not intended to deprive the plalntlff in this case
of his right to proceed further with this action. State v. Boyle, 10
Kan, 113; State v. Crawford, 11 Kan. 32. TUnder these circumstan-
ces, it is not necessary to consider if the legislature of Kansas had the
constitutional authority to deprive the plaintiff of the rights he seeka
to enforce in this action. According to the terms of the stipulation
filed in this case, the cdse is to stand for trial at the next term.

| —————— ]

GEORGIA HOME INS. CO. v. ROSENFIELD et al,
(Circuit Court of Appeals, Sixth Clrcuit. June 6, 1899.)
No. 663.

L IN;)URANCE—AVOIDANCE oF PoLicY FOR OVERINSURANCE—TENDERING BACK

REMIUM.

An insurance company, which first learns after a loss has been sustained
and a claim made under its policy that the property was overinsured at the
time the policy was issued, in violation of its provisiohs, and which at once,
in express terms, denies lability on that ground, is not precluded from
making such defense to an action on the policy merely because it did not
tender back the premium paid.1

2, SaAME—CONSTRUCTION AND EFFECT OF PROVISION AGAINST OTHER INSURANCE.

The effect of a clause in an Insurance policy providing that the policy
ghall be void it other insurance is procured without the consent of the in-
surer {8 to terminate, and not merely suspend, the policy on the procuring
of other insurance, contrary to such provision, and it is not revived with-
out the consent of the insurer, although the additional insurance expires
before any loss.

8, SAME—WAIVER.

The action of an insurance company, in requiring proofs of a loss or
treating for its settlement, is not a waiver of any defense to the policy of
which it had no knowledge at the time, nor can any estoppel as to such
defense be predicated on such action.2

In Error to the Circuit Court of the United States for the Middle
District of Tennessee. *

‘Wm. M. Daniel, for plaintiff in error, -
H. M. Leech, for defendants in error.

1 As to waiver of forfeiture by retention of premiums, see note to Clearing Co.
¥. Bullock, 33 C. C. A, 369,

2 As to walver of condition against other insurance, see note to Insurance Co.
v. Thomas, 27 C, C. A. 46.
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Before TAFT and LURTON, Circuit Judges, and SEVERENS,
District Judge. ‘

LURTON, Circuit Judge. This is an action upon two policies of
fire insurance upon a stock of merchandise. During the currency
of both policies a fire occurred, and the goods insured were destroyed.
The insurer denied liability, and suits were brought upon each pelicy.
The two suits were tried together, and judgment recovered by the
defendants in error for 65 per cent. of each policy. The insurance
company has sued out this writ of error.

Both policies were issued by the plaintiff in error, the Georgia
Home Insurance Company. Each is for the sum of $2,500. The
oldest was issued July 22, 1896, and the second bears date of August
14, 1896. Both were for the term of one year. Each policy contains
a provision that the policy should be void “if there be any other in-
surance, whether valid or otherwise, on the property insured, or at
any time during its continuance, without the consent of this com-
pany indorsed thereon.” The amount of additional concurrent insur-
ance permitted by indorsement on each policy, without notice, was
$42,500.

The principal defenses relied upon in the errors assigned and
argued are: First, that the policies were vitiated by overinsurance
existing at the time they were taken out; second, that the first policy
became void, if it ever attached, by obtaining additional overinsurance
after its issuance, and before the date of the second policy issued by
the plaintiff in error.

The undisputed facts bearing upon these defenses were these: (1)
That when the policy of July 22, 1896, was issued, there existed other
valid insurance, aggregating $43,500, which was $1,000 in excess of
the other insurance permitted by indorsement upon that policy. This
fact was unknown to the insurer, and not discovered until after loss
had accrued and the claim had been made for indemnity. (2) This
overinsurance was increased by an additional short-term policy for
three months for $3,000. This increase was unknown to the insurer,
and was not discovered until disclosed by the insured just before or
during the course of the trial below. This short-term policy had ex-
pired before loss, and had not been renewed when the fire occurred.
(3) There was overinsurance to the extent of $4,000 existing at the
time of the issuance of the second policy, dated August 14, 1896.
But this fact was not disclosed to the insurer, and was discovered only
after the loss, as stated above.

The insured sought a recovery notwithstanding the existence of
overinsurance at the time of the inception of each contract, upon
the ground that the insurance company had not returned or offered
to return the premium received when advised of the facts, and had
thereby elected to treat the policies as valid. A recovery was also
ingisted upon, notwithstanding excess in insurance existing when the
policies were issued, or obtained during their currency, upon the
ground that the insurance company had by its conduct waived the
effect of overinsurance as a defense, and elected to treat both poli-
cies as valid. The court instructed the jury that, when the fact
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of overingurance existing at the time of issnance of policies was dis-
covered, it was the duty of the insurance company to return the
premiums received or offer to do so; that the failure to so return the
premiums received was fatal to the defense, so far as it depended
npon the fact of overinsurance at date of the contracts in suit; and
that such defense was therefore not open to the defendant, and might
be put “out of consideration in respect to both policies.” This por-
tion of the charge was duly excepted to, and is now assigned as error.
This was, in effect, a direction to find for the insured upon the sec-
ond policy, inasmuch as no additional insurance was obtained during
the currency thereof, and left open only the question of the effect of
additional overinsurance during the currency of the first policy.
That the insurer may duly estimate the risk which he assumes, it
is of the highest importance that he shall know the amount of in-
surance upon the particular subject-matter of the risk. It is.a mat-
ter of common knowledge that insurance companies rely more upon
the interest of the insured in the property than in the character of
the owner as a protection against carelessness or fraud. It is there-
fore most reasonable that insurers against fire should take care that
the property is so far uncovered by insurance as to make it for the
interest of the owner that it should not be destroyed. The provi-
sions in fire policies intended to secure the underwriter against over-
insurance are, therefore, not regarded with the jealousy usual where
clauses of forfeiture are not based upon such reasonable grounds.
Compliance with the terms and conditions of the policy is a condi-
tion precedent to recovery. If the insured had othef insurance,
in excess of the amount of other insurance expressly stipulated for,
the contract has been violated, and, unless the insurer has waived
this important term of the policy, there can be no recovery. “It is
enough,” said Justice Jackson, in speaking for the supreme court in
Imperial Fire Ins. Co. v. Coos Co., 151 U. S, 452-462, 14 Sup. Ct.
379, 381, “that the parties have made certain terms and conditions
on which their contract shall continue or terminate. The courts may
not make contracts for the parties. Their function and duty consists
simply in enforcing and carrying out the one actually made.”
Knowledge of the existence of such overinsurance did not come
to the insurer until after the loss had occurred, and, in respect to
much the-larger part of the overinsurance, not until disclosed by the
insured upon the trial below. Did the fact that the insurer made
no offer to return the premiums received when overinsurance was
discovered operate as an election to confirm the contracts and as a
waiver of the right to rely upon the fact of overinsurance as a de-
fense? The learned trial judge regarded such'overingurance as mak-
ing the policies void ab initio, and that there was therefore no con-
sideration for the premium paid, the policy having never attached.
From this premise he drew the conclusion that the retention of the
premium was inconsistent with the defense interposed. There was
evidence tending to show that, when the claim was made under the
policy, the insurer denied liability upon this as well as upon other
grounds. This necessitated suit. The defense included nonliability
because of the fact of overinsurance existing at date of policies, and
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was the principal issue presented by the pleadings. Yet it was held
that this defense was cut off because the premium had not been re-
turned. To support this position, counsel for defendant in error
cite Schreiber v. Insurance Co., 43 Minn. 367, 45 N. W. 708; Baker v.
Insurance Co., 77 Fed. 550; Associatiou v. Riel (Pa. Sup.) 17 Atl. 36;
Jones v. Insurance Co., 90 Tenn. 604, 18 S. W. 260; Fishbeck v. In:
surance Co., 54 Cal. 427; Harris v. Society, 64 N. Y. 196.

The case of Schreiber v. Insurance Co., reported in 43 Minn. 367,
45 N. W. 708, is the only one of these cases which can be said to
broadly support the charge of the court that the mere retention of
the premium is sufficient evidence of an election to treat the policy
us valid. Gilfillan, C. J., in announcing the opinion of the court,
said: “We find no case exactly like this. There are some which
seem to intimate that, before electing to wholly avoid the policy, the
insurer must return the premium, even voluntarily paid.” He cites
Fishbeck v. Insurance Co., 54 (Cal. 422; Harris v. Society, 64 N. Y.
196; Association v. Riel (Pa. Sup.) 17 Atl. 36.

In Fishbeck v. Insurance Co., cited above, the facts were that, with
full knowledge of the existence of overinsurance, an adjustment of
a loss was made, whereby the loss was apportioned among several
companies, and settlement made with the other companies accord-
ing to the adjustment, the Phoenix Company agreeing to pay its
proportion. That portion of the premium not earned at time of the
loss was paid back, the company retaining the proportion earned
up to the time of loss. After all this, the company refused to pay.
The court held that under the facts it was estopped. Here there
was every element of estoppel,—an adjustment by which the total
loss was proportioned among several companies, and the pro rata
thus ascertained paid and accepted upon the basis of the adjust-
ment, without any assertion of an intent to rely upon the defense
of overinsurance. The settlement with other insurers upon a basis
which apportioned a part of the loss to the Pheenix Company, coupled
with a return of a part of the premium and a promise to pay accord-
ing to the adjustment, made a clear case of waiver or estoppel. The
case is not an authority in support of the view of the circuit court. "

Association v. Riel (Pa. Sup.) 17 Atl. 36, has not been included
in the official reports of Pennsylvania, and is not accessible. Fail-
ure to report it officially operates to discredit the case,

Harris v. Society, 64 N. Y. 196, does not decide the point. A life.
policy which had lapsed for nonpayment of dues was reinstated,
upon payment of dues, upon false and frandulent representations
as to the health of the assured, who died within a week. The com-
pany denied liability, and was sued. The defense was fraud in
the reinstatement of the policy, with an offer to let judgment go
for the premium paid at time of reinstatement. A recovery was
insisted upon, on the ground that, “where a party seeks to dis-
affirm a contract upon the ground of fraud, he is bound to act
promptly upon the discovery of the fraud, and to return, or to offer
to return, all that he has received under the contract.” The New
York court of appeals waived a consideration of the applicability
of this rule to a suit brought to recover upon the policy, and held’
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that the offer to permit judgment for the premium was a sufficient
answer to the objection that the premium had not been paid back.

Baker v. Insurance Co., 77 Fed. 550, was an action upon a policy
of life insurance. The defense was a breach of warranty in re-
spect to untrue statements as to the health of the assured. Judge
Shiras, district judge, held that there had been, upon the special
facts of the case, a waiver of the right to avoid the policy upon
this ground. The facts constituting this waiver were that for a
full year after the death of the assured, and after learning of
all facts, the company treated the policy as valid, and required
the widow, who was one of the beneficiaries, to qualify as guardian
for her minor children, who were also beneficiaries, and suffered
her to sue without once repudiating the policy upon the ground
set up in the defense. This delay and conduct so inconsistent with
the defense was held to be evidence of an intent to waive the right
to avoid the policy.

Jones v. Insurance Co., 90 Tenn. 604, 18 8. W. 260, was a suit by
the insured to recover the premium- paid upon a policy of fire
insurance, upon the ground that the policy had pever attached and
no risk had been incurred. It is inferable that a former action
upon the policy had failed upon the ground of misrepresentations
as to the situation of the property insured, affecting the char-
acter of the risk, ‘

The question here presented, and now under consideration, is
whether an ingurer may in express terms deny liability for over-
insurance, existing at date of contract, which did not come to his
knowledge until after the loss had been sustained and claim made
under the policy, without tendering back the premium received
upon learning the facts. This question, as presented by the as-
signment of error now under consideration, is not complicated
wtth any other acts tending to show an intent to confirm and ratify
the contract, inasmuch as the trial judge instructed the jury, in
unambiguous terms, that the defense could not be made if the
premium had not been tendered back to the insured. The case of In-
surance Co. v, Smith (decided by this court at the present term) 92
Fed. 503, was a case involving the same question. Upon this subject
we said: ' ‘

“The objection that no defense going to the. original invalidity of the con-
tract can be made, without tendering back any premium received, remains to
be considered. This is not a suit by the company for the cancellation of the
policy, but is an action by the beneficiary based upon it as a valid contract.
The general rule is that, if a risk never attaches under a policy, the premium
is not earned, and, if paid, may be recovered, unless the insured hag been guilty
of fraud. Jones v. Insurance Co., 90 Tenn. 604, 18 S. W. 260; May, Ins. (1st

Kd.) § 4. But we know of no rule which j)rohibits the defense here made ex-
cept upon condition of a previous tender of the premium paid.”

It is true that the decision of the case did not turn upon the
absolute necéssity of a previous tender, inasmuch as the court
found that there had been an unequivocal repudiation of liability
before the death of the assured upon the ground of breach of war-
ranty, and that during the trial a tender back of the premium had
been made and rejected. This we held was a sufficient offer to re-
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pay the premium, if the repayment could have been legally de-
manded. An action by the assured to recover a premium pal_d,
where the policy never attached and where no risk was run, will
not lie when the contract was procured through the active fraud of
the insured. This is well settled. Insurance Co. v. Smith, cited
above; May, Ins. (I1st Ed.) §§ 4, 567; Hoyt v. Gilman, 8 Mass. 335;
Lewis v. Insurance Co., 39 Conn. 100; Friesmuth v. Insurance C(_).,
10 Cush. 537. So, if the risk attached and the policy became void
subsequently through the conduct of the insured, no part of the
premium can be recovered. Fulton v. Insurance Co., 7 Ohio, 289;
Insurance Co. v. Clapp, 11 Pick, 56; May, Ins. (1st Ed) § 567,

If a policy be void ab initio,—that is, if the risk never attached
and the insurer was at no time subject to liability, and the contract
was not against law or public morals,—the insurer may recover
back all the premiums he may have paid, provided there was no
fraud upon the part of the insured. Jones v. Insurance Co., 90
Tenn. 604, 18 8. W, 260; Foster v. Insurance Co., 11 Pick. 85; Tyree
v. Fletcher, Cowp. 668; Richards v. Insurance Co., 3 Johns. 307;
Feise v. Parkinson, 4 Taunt. 641; Clark v. Insurance Co., 2 Woodb.
& M. 472, Fed. Cas. No. 2,829. It must be returned though there
was “neglect, and even fault,” by the assured. Stevenson v. Snow,
3 Burrows, 1240. Premiums recoverable by the insured, because no
risk was run, may be recovered either in a direct action for them
alone, or on a count for money had and received, coupled with a
count on the policy for the loss. May, Ins. (1st Ed) § 567. In
Clark v. Insurance Co., cited above, the action was assumpsit upon
the policy for the loss. The defense was a breach of warranty as to
the character of the premises. There was a count for money had
and received, and under this Justice Woodbury permitted a recov-
ery for the premiums, but sustained the defense going to the orig-
inal validity of the contract, although it does not appear that there
had been a tender of the premiums. In Richards v. Insurance Co.,
3 Johns. 307, the action wasg assumpsit upon the policy. The court
found that the policy had never attached, but directed a verdict
for the premium only. In Foster v. Insurance Co., 11 Pick. 85-89,
the action was by several joint owners upon a policy taken out by
one for the benefit of all. The court found that there was no au-
thority by one joint owner to obtain insurance for the others and
no ratification. It was therefore held that the policy had never at-
tached except as to the interest of one, but directed a verdict for
the interest of that owner and for the premiums paid upon other in-
terests.

There is a strong analogy where a release is pleaded to an action
for damages. In such cases, it has been held that the release may
be avoided at law if obtained by fraud, and that it is not necessary
to show a tender back of the money received before suit, and that
the proper practice is to direct the jury to deduct from any recov-
ery for the plaintiff the money so received by him. Railway Co.
v. Harris, 158 U. 8. 326-333, 15 Sup. Ct. 843; Lumley v. Railroad
Co., 43 U. 8. App. 476489, 22 C. C. A. 60, and 76 Fed. 66; Mullen
v. Railroad Co., 127 Mass. 86; Railroad Co. v. Doyle, 18 Kan. 58,

+
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In the case before us, there was evidence that the plaintiff in er-
ror denjed all liability so soon as the fact of overinsurance was
learned. If this fact of overinsurance was fraudulently concealed
from the insurer, the latter would not be entitled to recover back
the premium they had paid. In Lewis v. Insurance Co., 39 Conn.
100, the action was to recover premiums paid upon a life policy
which never attached, on account of false representations as to the
insurable interest of the beneficiary in the life of the assured. Re-
lief was denied upon the ground that the risk assumed, through the
conduct of the beneficiary and the expense and inconvenience of
discovering and canceling the contract or of defending a suit npon
the policy, was a sufficient consideration for the premiums paid.
In Hoyt v. Gilman, 8 Mass. 335-339, a recovery of the premiumsg
paid was disallowed upon the ground that the assured had fraud-
ulently concealed facts material to the risk, thereby rendering the
insurance void.

Why should the insurer be regarded as having elected to regard
the policy as in force, in the teeth of his denial of liability upon the
ground of overinsurance, simply because he also denied his liability
to the insured for the premium received? If the insured had
frandulently broken his warranty as to other insurance, he could
neither recover upon the policy nor upon any implied promise to
repay the premium received. The analogy between a suit for re-
scission upon the ground of fraud and reliance upon fraud as a de-
fense, when it is sought to enforce a contract void for fraud, is
not perfect. Here the contract itself provides that the policy shall
be void and nonenforceable if other insurance existed not permitted
by indorsement upon the policy. To recover, the plaintiff must
bring himself within the terms of the obligation. Can he do this
by simply showing that the defendant had retained the premiums
paid? Manifestly not, for the defendant was entitled to retain the
premiums unless the plaintiff can show that he was guilty of no
intentional concealment and no purposed misrepresentation. But,
if he do this, the utmost he can in justice demand is that his pre-
mium shall be returned. We are not now considering the effect
of retaining the premium in connection with other facts tending
to support an estoppel. We are considering alone the effect of re-
taining the premium while denying liability. The suit is not one
for the cancellation of the policy. The defendant stands simply
upon the terms of the agreement, and denies that the plaintiff has
brought himself within the obligation of the contract. The justice
of the case is that the premium shall be returned if the plaintiff
has been guilty of no fraud, but we know of no principle which re-
quires the insurer to elect between the premium he has received
and liability upon the policy. The action was, in substance, one of
assumpsit. The payment of premium was averred, and its amount
stated. If the risk never attached, and the plaintiff was free from
fraud, there was no difficulty in directing a verdict for the preminm
paid. This would have met the justice of the case, and been in ac-
cord with the practice, as shown by the cases cited above.

"The case of Blaeser v. Insurance Co., 37 Wis. 31-39, is a well-

»
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reasoned case, and meets our approval. The opinion was by Jus-
tice Cole. The action was upon a policy of fire insurance. One of
the defenses was fraudulent misrepresentations in the application.
There had been no offer to return the premium received. The trial
judge ruled “that, although there might be misrepresentations in
the application, yet the company could not avail itself of them, in
an action upon the policy, without first tendering back to the in-
sured the amount of the premium paid.” This instruction the su-
preme court held erroneous, saying:

““The learned circuit judge held upon this point that the rule in regard to the
rescission of contracts for fraud was applicable; that, when a party seeks to
avoid a contract on that ground, he must put the other party to the coutract
back to the condition in which he stood prior to the transaction. This is un-
doubtedly a well-settled rule in regard to the rescission of contracts; but we
think it has no application to the case before us, and for this reason: by the
condition of the policy itself, any fraudulent misrepresentations of a fact ma-
terial to the risk avoids the contract. It is not necessary that the company
refund the premium in order to avail itself of this stipulation in the policy.
The representations in the application constitute the basis upon which the risk
is taken, and the policy declares that if there is any misrepresentation -or con-
cealment the insurance shall be void and of no effeci. The company enters
into the contract relying upon the truth of the representations, and, if it has
been misled or deceived upon matters material to the risk, it may well say
that no contract was ever made; that there was no concurrence of assent upon
the same facts. In this case the insured declared that the several representa-
tions made in the application by way of answer to the questions asked were
‘made warranties,” by which he was bound; and we know of no case which
holds that if the property is not as warranted, or there are fraudulent repre-
sentations in a matter material to the risk, the company cannot avail itself of
that defense unless it first tender back to the insured the premium paid. In
Campbell v. Insurance Co., 98 Mass. 381, Justice Wells says: ‘Representa-
tions to insurers, before or at the time of making a contract, are a presentation
of the elements upon which to estimate the risk proposed to be assumed. They
are the basis of the contract; its foundation, on the faith of which it is en-
tered into. If wrongly presented in any respeet material to the risk, the
policy that may be issued thereupon will not take effect. To enforce it would
be to apply the insurance to a risk that was never presented.” These remarks
are sufficient to show that the position of the defendant in attempting to defeat
the action on the ground that fraudulent representations were made in the ap-
plication is essentially different from that held by a party who seeks to rescind
a contract on the ground of fraud. The two cases are not to be confounded,
as they seem to have been by the court below.”

Even where the rule has application, that he who seeks to dis-
affirm a contract upon the ground of fraud must act promptly up-
on the discovery of the fraud, and return, or offer to return, what
he has received under the contract, anything which substantially
places the other party in as good condition as that in which he was
before the agreement was made has been regarded as a sufficient
compliance with the general rule. Thus, in Allerton v. Allerton,
50 N. Y. 670, the court held that, if the judgment asked for will ac-
complish that result, no previous offer to return that which was re-
ceived will be necessary. And in Harris v. Society, 64 N, Y. 196, a
mere offer to permit judgment to go for the premium was held
sufficient. )

It was error to instruct the jury that the mere fact that there
had been no tender back of the premium received would operate
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to prevent the plaintiff in error from relying upon the fact of over-
insurance existing at date of the pohcy

The trial judge submitted to the jury the question as to whether
there had been a waiver of the consequences of additional excess
insurance taken out between the insurance of the first and second
pelicies by the plaintiff in error. The undisputed fact was that
after the policy of July 22, 1896, had issued, and before the policy
of August 14, 1896, the defendants took out what is termed a
“short-term " policy” in another company, which ran for three
months, and expired November 23, 1896, several weeks before the
loss occurred for which indemnity is here sought. This additional
insurance made an excess of $4,000 over that permitted by the in-
dorsement upon the first policy and the same excess over that per-
mitted by the second. During its existence, this short-term policy
operated to change the basis upon which the contract rested, for it
increased the risk just to the extent that it diminished the interest
of the insured in protecting the subject-matter of the contract
against destruction by fire, It was a risk which the insurer did
not agree to assume, and for which no premium was paid. It was
“other insurance” during continuance of the policy, and was there-
fore in violation of the contract, and, by the plain terms of the
agreement, avoided the policy. That such additional insurance
had expired before the loss is of no significance, under the well-
settled principles of the case of Imperial Fire Ins. Co. v. Coos Co.,
151 U. 8. 452, 14 Sup. Ct. 379, where it was held that the clause
avoiding a policy “if mechanics are employed in building, alter-
ing, or repairing the premises,” without notice to and consent of
the insurer, was not dependent upon any actual increase of the risk
nor upon the operation of the risk at time of the loss. The prin-
¢iple of that case is not-to be reconciled with the doctrine which
seems to have the approval of Mr. May, at section 101 of his work
upon Fire Insurance (3d Ed.), that the violation of such “other-
insurance” clause or other like condition would only suspend the
policy during the violation. The cases of Insurance Co. v. Schet-
tler, 38 Ill. 166, and Obermeyer v. Insurance Co., 43 Mo. 573, sup-
port the view of Mr. May. But the true doctrine, as it seems to
us, is that the policy, by its very terms, was terminated by the hap-
pening of the condition upon which it was to become void, and it
could not be revived without the consent of the insurer, affer
knowledge of the fact. This is the doctrine plainly announced in
the case of Imperial Fire Ins. Co. v. Coos Co., cited above, and is the
rule fully supported by Fabyan v. Insurance Co., 33 N. H. 203, 207;
Moore v. Insurance Co., 62 N. H. 240; Kyte v. Assurance Co., 149
Mass. 116-122 21 N. E. 361; and Ferree v. Trust Co., 67 Pa. St.
373,—all of which cases are cited and approved in Imperial Fire
Ins. Co. v. Coos Co., cited heretofore.

Although it was not disputed that the insurer first learned of
this excess insurance taken during the currency of the first policy
just before or during the trial of the case below, yet it was con-
tended that the plamtlﬁ in error waived the right to treat the poli-
cy as void by its conduct in investigating the fire, calling for proof
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of loss, and treating for a settlement, all of which occurred long
before the insurer learned of this overinsurance. After charging
the jury that if, during the continuance of the policy, there was
taken other and additional insurance in excess of the amount of
other insurance permitted, this fact would render the contract void,
“unless the plaintiff can make good his contention that the defend-
ant has waived that forfeiture by its course of dealing after the
facts became known to the defendant,” the court, among other
things, instructed the jury:

“If the company determined to waive, why it was bound by that, if the
plaintiff acted on it in changing his course of conduct, such as furnishing proofs
of loss, the turning over of his books for examination, outside of such as was
done under this waiver agreement; that is, if he had been led to believe that
defendant was not insisting on such a right, and if at the time they went the:re
the assured turned over his policies and books, and Mr. Kimball took any in-
terest in them, and made an examination, as the others, this would be a cir-
cumstance tending to show, and which would warrant you in finding, that
there was a waiver of this forfeiture; because forfeitures are not favored by
the law, and the company may waive, if it chooses to do so, the hardship of a
forfeiture, but it is not required to do so,—it is only when it intends to do so,
as evidenced by its conduect.”

The context shows that this conduct of the plaintiff in error, re-
ferred to by the learned judge, was prior to any knowledge of the
fact of overinsurance acquired during the continuance of the policy.
As the consequence of overinsurance existing at the date of issu-
ance of both policies, and rendering them void ab initio, had been
already disposed of, by a positive instruction that any forfeiture
on that account was waived by failure to tender back the premium
received, there remained nothing for consideration except the ques-
tion of forfeiture by reason of additional overinsurance during the
continuance of the first policy. This charge utterly ignored the
fact that in the absence of knowledge of that ground of forfeiture
there could be no waiver which would prevent the assertion of the
forfeiture when discovered. There is nothing in the charge which
cures thig error. To meet it the plaintiff in error requested the fol-
lowing:

" “If you find that the defendant did not know of the $3,000 short-term in-
surance until after all negotiations, examinations, and letters produced in the
proof, and that the defendant did not in fact know of said $3,000 overinsurance
until within a few days of this trial and after all negotiations had ceased, then

these examinations, etc., would be no waiver of the overinsurance as to this
$3,000.”

This was denied. This was error. There can be neither an es-
toppel nor a waiver by conduct antecedent to full knowledge of
the facts rendering the policy void. May, Ins. (1st Ed.) § 506; Rob-
ertson v. Insurance Co., 88 N. Y. 541. “A waiver of a stipulation
in an agreement must, to be effectual, not only be made intention-
ally, but with knowledge of the circumstances. This is the rule
where there is a direct and precise agreement to waive the stipula-
tion. A fortiori is this the rule where there is no agreement,
either verbal or in writing, to waive the stipulation, but where it
is sought to deduce a waiver from the conduct of the party. Thus,
where a written agreement exists, and one of the parties sets up
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an arrangement of a different nature, alleging conduct on the other
sidé’ amounting to a substitution of this arrangement, he must
¢learly show, not merely his own understanding, but that the other
party had the same understanding. Darnley v. Railroad Co., L. R.
2 H. 1. 43.” Bennecke v. Insurance Co., 105 U. S. 355-359.

Other errors have been assigned, ‘but, as they have not been dis-
cussed in the briefs or pressed in argument, we deem it unneces-
sary to consider them, inasmuch as that which has been decided
will demand a reversal and a new trial. It is accordingly ordered
that the judgment be reversed, and the cause remanded for a new

trial.

[ S —

BATEY v. NASHVILLE, C. & ST. L. RY. et al,
(Circuit Court, M. D. Tennessee. April 22, 1839.)

REMOVAL OF CAUSES—SEPARABLE CONTROVERSY.

Where the declaration in an action in a state court against two defend-
ants to recover damages for a personal injury alleges a separate and dis-
tinct cause of action against each defendant, based upon separate con-
tracts with each, the facts specifically alleged against one constituting no
cause of action against the other, the cause, as against one defendant
which i8 a citizen of another state, is removable.1

This is an action commenced in a state court by C. C. Batey
against the Nashville, Chattanooga & St. Louis Railway and the Pull-
man Palace-Car Company. The cause was removed into the federal
court by the Pullman PalaceCar Company. On motion to remand.

The following is a copy of the plaintiff’s declaration:

The plaintiff, C. C. Batey, sues the defendants, Nashville, Chattanooga &
St. Louis Railway and Pullman Palace-Car Company, for ten thousand dollars
damages, for this: That on the day of August, 1897, the plaintiff was a
passenger on a sleeping car of the defendant Pullman Palace-Car Company,
attached to, and being drawn by, the train ot the defendant Nashville, Chatta-
nooga & St. Louis Railway, from Atlanta, Ga., to Nashville, Tenn., by ar-
rangement or agreement between said defendants; and while such passenger
on said railroad, between Chattanooga and Nashville, in the state of Tennes-
see (plaintiff’s destination being Murfreesboro, Tenn.), the said plaintiff was
awakened, and was making preparation to dress, and leave the upper berth,
which he had occupied, and was unnecessarily, unlawfully, forcibly. and vio-
lently thrown from sald berth by the improper, reckless, careless, and negligent
conduet of defendant railway in running its train with too much rapidity, and
irregularly and negligently, around a curve, and upon a portion of the road
where it was unsafe and improper and negligent to run with such rapidity (at
a point between Wartrace, in Bedford county, and Murfreesboro, in Rutherford
county, where the road curves, and the train ran roughly, but which point plain-
tiff cannot more specifically designate), and by the reckless, careless, and neg-
ligent conduct of the defendant Pullman Palace-Car Company, in not providing
the proper means to prevent plaintiff from being thus thrown from sald berth,
and in not having its servants and agents properly care for and assist the
plaintiff after awaking him and giving him directions to prepare to leave the
car at Murfreesboro. Plaintiff was a regular passenger on said railway train
and on said sleeping car, having purchased tickets for both. By being thrown
from said berth, the plaintiff was greatly Injured and damaged, by being
shocked and bruised, and by receiving such injury in his hip as to eripple him,

1 Separable controversy as ground for removal, see note to Robbins v. Ellen
bogen, 18 C. €, A. 86, -



