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races on railway trains by assigning to each separate cars. Plessy
v. Ferguson, 163 U. S. 537, 16 Sup. Ct. 1138; Logwood v. Railroad
Co., 23 Fed. 318; Railroad Co. v. Wells, 85 Tenn. 613, 4 S. W. 5;
I.ouisville, N. O. & T. R. 00. v. Mississippi, 133 U. S. 587, 10 Sup.
Ct. 348; Civil RightsCases, 109 U. S. 3, 3 Sup. Ct. 18. And what-
every injury the plaintiff received in the manner of his ejection, by
the use of violence, or in the matter of it, by the denial of equal accom-
modations with the white passengers traveling on "first-class tickets,"
is now past any possible "edress by this suit His refusal to accept
this result gives him no new right, and the denial of this appeal does
him no injustice. It would be an injustice to the officers of the
court to compel them to work for him without compensation, on
his taking the pauper's oath, merely to gratify his obstinate ambi-
tion to try the case he thinks he makes, but does not, in the appel-
late courts. It may be impossible to convince him that no injustice
is done on this occasion, race prejudice, but it is possible
that others interested in sympathy with him IDay be convinced. Ap-
plication denied.

BANK OF TOPEKA v. EATON et at
(CIrcuit Court, D. Massachusetts. June 29. 1899.'

No. 628.
L CONTRACTs-CONSTRUCTION-EFFECT OF STATUTE.

Gen. St. Kan. I8S!), pllr. 1098, providing' that all contracts whIch by the
common law are joint only shall be construed to be joint and severn!, re-
lates to the legal effect of contracts, and therefore to the right, and not
merely to the remedy, and affects all such contracts made In the state and
with reference to Its laws, though sued on In another jurisdictIon.

On Pleas in Abatement.
George A. Sanderson, for plaintiff'.
Henry Wheeler and Chas. K. Cobb, for defendants.

PUTNAM, Circuit Judge. This is an action of contract brought
by a Kansas corporation against sundy'y members of what is com-
monly known as "a voluntary joint-stock association," organized in
Massachusetts under a so-called "trust deed," the details of which need
not be set out. The defendants in the action are very numerous, and
some of them have pleaded in abatement, setting out the names of
other members of the same association who are alleged to be liable
jointly with the defendants, and who ong-ht, therefore, to be joined in
the aetion. To the pleas the plaintiff filed replications, alleging,
among other things, that the promise sued on is joint and several. The
case was submitted to the court on an agreed statement of facts, with
an agreement, under the statute, waiving a jury, to neither of which
need there be made any further reference. At common law, the state
of the pleadings would be fatal to the plaintiff, because, by the common
law, iti""! will settled that, in the case of a Joint and several promhle.
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all the promisors must be made defendants, or only one of them; so
that, inasmuch as several persons are made defendants in the action, a
replication of a joint and several promise would not avail the plaintiff.
It seeks to meet the difficulty existing at common law by the use of
statutes of Kansas and of Massachusetts. The Kansas statute is now
found in the General Statutes of 1889, pars. 1098, 1101, as follows:
"1098. All contracts which, by the common law, are joint only, shall be con-

strued to be joint and several."
"1101. In all cases of joint obligations and joint assumptions of co-partners

or others, suits may be brought and prosecuted against anyone. or more of
those who are so liable."

The Massachusetts statute is found in the Public Statutes of 1882,
c. 167, § 4, as follows:
"Persons severally liable upon contracts in writing, including all parties to

bills of exchange and promissory notes, may all or any of them be joined in
the same action."

Paragraph 1098 of the General Statutes of Kansas clearly relates
to the right, and paragraph 1101, in view of its connection with 1098,
clearly relates to the remedy, although, except for 1098, it might per-
haps be more broadly construed. Of course, therefore, the latter para-
graph can have no effect in this jurisdiction, and paragraph 1098 is the
only one which we need consider. There is sufficient in this record
to show on its face that the contract in suit was executed in Kansas,
and in view of its laws, so that its legal effect is to b,e determined ac-
cording to those laws. The defendants, however, maintain that para-
graph 1098 relates only to the remedy, and they seek to support this
proposition by referring to the fact that, at common law, the non-
joinder of all joint promisors cannot be taken advantage of under the
general issue, and must be pleaded in abatement. This, however, is
offset by the further rule of the common law that, if the fact that there
are other promisors not joined in the suit appears on the face of the
plaintiff's pleadings, this may be taken advantage of, although not
pleaded in abatement. All these incidental matters of pleading, how-
ever, are too remote in their consequences to overcome the clear
pro:>osition that whether or not a contract is joint or joint and several
relates to its legal effect, and is therefore a matter touching the right,
and not merely the remedy. Therefore we must hold that this con-
tract was made under such circumstances as to be controlled with
reference to its legal effect by the Kansas statute cited. It is of no
consequence in this connection whether or not contracting sharehold-
ers in a joint-stock association are to be regarded as partners or mere-
ly as joint promisors, because it has been directly held in Kansas, in
Williams v. Muthersbaugh, 29 Kan. 730, and in Dunn v. Jaffray, 36
Kan. 408, 13 Pac. 781, that the Kansas statutory provision relied on
by the plaintiff includes partnership obligations. In the cases cited
reference is had to compilations other than the General Statutes pf
1889; but precisely the same statute as that covered by the General
Statutes was under consideration in each of them.
We, therefore, are led to the conclusion that, on this record, the con-

tract set up must be regarded the same as a joint and several promise
at the common law. This, however, does not meet the question of
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remedy in this jurisdiction, as we have already shown, with regard to
the fact that the plaintiff has joined in his action more than one prom-
isor, but not all of them. The plaintiff meets this difficulty by a refer-
ence to the statute of Massachusetts which we have already cited.
The court was under the impression that this provision of law has no
relation to joint and several promisors; but the letter of the statute
is broad enough to reach the case at bar, and that it does reach it is
not contravened by the defendants. Therefore, at least for this case,
the court will give this provision the construction asked for by the
plaintiff, making it, in effect, the same for the present purposes as para:
graph 1101 of the Kansas General Statutes of 1889. Thus, with
reference to the legal effect of the contract, the position of the plain-
tiff is sustained by the statutes of Kansas, and, with reference to the
remedy, by the statutes in force in this jurisdiction.
The defendants have urged upon us some other propositions; but,

as the plaintiff has availed itself of the ninth paragraph 01 section
2 of chapter 167 of the Public Statutes, and has set out its cause of
action by annexing a copy of the deed of trust on which it relies, and
not by the positive allegations which the rules of pleading at common
law require, it is impossible on the pleas now before the court to pass
on them. Therefore we lay them aside, without prejudice, for such
consideration as they may be entitled to receive, if renewed by the de·
fendants at subsequent stages of the litigation. The pleas in abate-
ment are overruled, and the defendants may answer to the merits on
or before the 1st day of August next.

KISSEBERTH v. PRESC01'T et at
(Circuit Court, D. Massachusetts. July 6, 1800.)

No. 737.
CORPORATIONS-AcTION TO ENFORCE STATUTORY LIABILITY OF STOCRlJOT,DER-

EFFECT OF REPEAL OF STATUTE.
Under Gen. St. Kan. 1889, par. 6687, prescribing rules for the construction

of the statutes of the state, and whlcb provides generally that the repeal
of a statute shall not affect any right accrued, nor any proceeding com-
menced, under such statute, Laws 1800, c. 10. repealing the prior statute
which gave creditors of. a corporation a right of action against stockhold-
ers to recover their debts. does not affect an action brought to reinforce
such liability, and pending at the time of the repeal.

Jaquith & Bigelow, for plaintiff.
Crapo, Clifford & Clifford, for defendants.

LOWELL, District Judge. The defendants' demurrer In this case
was overruled. 91 Fed. 611. The defendants now contend that the
plaintiff cannot maintain this action by reason of chapter 10 of the
Kansas Statutes of the Special Session of 1899. The chapter cited
repeals the statutory provisions upon which this action is based, and,
for the future at least, deprives the individual creditor of the corpora-
tion of all right and remedy to enforce the individual liability of the
corporation's stockholders, in lieu thereof vesting all right of recovery


