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The substantial cause of action was the same whether the plaintiff
counted upon the breach of the warranty or upon a rescission of the
contract for the price and keep of the horse because of the breach
of the warranty. The same testimony would support a recovery un-
der either form of the complaint, and the testimony shows that the
recovery would have been substantially, if not identically, the same
under either form. To deny a recovery on these facts is to refine
away the plain justice and right of the case by reviving the quibbles
and technicalities of common-law pleading, which were abolished
in Towa nearly 50 years ago. Judge Shiras, whose familiarity with
the Towa Code and the decisions of the supreme court of that state
is well known, held that the action was not barred, and of the sound.
ness of that conclusion there can be no doubt.

IOWA & C. LAND CO. v. TEMESCAL WATER CO. et al.
(Circult Court, 8. D. California. June 16, 1899.)

1. FEDERAL COURTS—GIVING EFFECT TO STATE STATUTES.

Code Clv. Proc. Cal. § 440, providing for the compensation of cross de-
mands existing between two persons, though found in the provisions relat-
ing to procedure, give substantive rights, which are enforceable in a fed-
eral court.of equity.: .

3. COMPERBATION OF CRrRO88 DEMANDS—CALIFORNIA STATUTE.

Such section, which provides that cross demands existing between two
persons under such circumstances that, if one had sued the other, a counter-
claim could have been set up, shall be deemed compensated “so far as they
equal each other,” contemplates the compensation of such demands as soon
as they exist,—the greater being credited with the smaller, and the latter
entirely discharged; and for that reason the mection does not apply to
cross demands, one of which is unliquidated.

8. EQUiTY JURISDICTION—ADEQUATE REMEDY AT LaAw,

A federal court of equity cannot entertain a suit to enjoin the defendant
from proceeding in a statutory manner to enforce a legal demand until
complainant can by judicial determination establish an unliguidated claim
for damages so that 1t will operate under the statute as a compensation
of defendant’s demand, where it is not alleged that defendant is insolvent;
plaintiff having in such case a plain, adequate, and complete remedy at
law for the enforcement of his claim for damages.

On Application for Preliminary Injunction.

Works & Lee, for complainant.
Hunsaker & Freeman, for defendants.

WELLBORN, District Judge. If plaintifi’s contention that the
cross demands set forth in the bill of complaint are to be deemed com-
pensated is sustainable, then the injunction asked for against the col-
lection of one of these demands—the assessment—ought to be grant-
ed. The first question, therefore, to which I have addressed myself,
is whether or not said assessment has been compensated (i. e. paid off
or discharged) by plaintifi’s claim for damages on account of defend-

1As to' rights created by state statutes, which may be enforced in federal
courts generally, see section 1 of note to Hill v. Hite, 29 C. C. A. 553; and see,
also, generally, note to Barling v. Bank, 1 C, C, A. 513.
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ant’s failure to supply water according to its charter obligations. It
is suggested by defendant’s counsel that the provisions of section 440
of the Code of Civil Procedure of California, on which the complain-
ant relies for the alleged compensation or discharge of said assess-
ment, are purely matters of practice, and therefore are without force
or effect in a federal court. With this suggestion I am unable to
agree. The section, it is true, is found in a code of procedure, but it
confers substantive rights. The question then is, does said section
apply to this case? While there is no express limitation in the sec-
tion, its peculiar phraseology, I think, excludes from its operation cer-
tain cases of cross demands. The langnage of the section is as followsr

“When cross-demands have existed between persons under such circum-
stances that, if one had brought an action against the other, a counter-claim

could have been set up, the two demands shall be deemed compensated, so far
as they equal each other,” ete.

The words last quoted, “so far as they equal each other,” neces-
sarily imply limitation or exclusion. The compensation for which
the section provides takes place just as soon as the cross demands
co-exist; the greater demand being credited with the smaller, and the
latter entirely discharged. Each of the demands therefore must be
of such a character that they can be mutually applied in the manner
indicated. If one of them is for unliquidated damages (that is, un-
certain in amount), it is manifestly impossible for the application to
take place. The operation of the statute now under consideration is
quite a different thing from the judicial procedure by which a claim
for unliquidated damages is set off against fixed indebtedness. If A.
sues B. to recover on a promissory note, and B. counterclaims against
A. for unliquidated damages, the court can ascertain the damages,
and apply them to the note, rendering judgment for the party in
whose favor a balance is thus made to appear. The doctrine of com-
pensation declared in said section 440, however, cannot be applied in
the supposititious case above stated, for the reason already indicated,
—that the statute operates upon the cross demands to which it refers
the instant they co-exist, and at that time the cross demands in the
case above supposed are incapable of mutual application, as one of
them (the claim for unliquidated damages) is indeterminate.

Eliminating said section from further consideration, the situation
is this: The defendant is proceeding in the statutory way to collect
an assessment due from the plaintiff, and the latter files its bill in
equity, setting up a claim against the defendant for unliquidated dam-
ages, and asks that the defendant be restrained in the pursuit of its
legal remedy until said damages can be judicially determined and
applied to the assessment. Plaintiff not only fails to allege in-
solvency of the defendant, but affirmatively shows defendant’s abso-
Iute financial responsibility. No precedent has been cited, nor do
I believe any can be found, which will authorize an injunction under
these circumstances. If there is any one question more thoroughly
settled in the federal courts than others, it ig that the distinction be-
tween common-law and equity procedure will be rigidly observed and
enforced. This distinction:is not only the result of constitutional re-
quirements, but congress has expressly declared, in section 723 of the
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Revised Statutes of the United States, that “suits in. equity shall not
be sustained ineither of the courts of the United States in any case
where a plain, adequate, and complete remedy may be had at law.”
So far as damages which have already accrued are concerned, plain-
tiff certainly has an adequate remedy at law; and if the detriment
suffered is, as alleged-in.the bill, $4,416 annually, and readily sus-
ceptible of proof, it would seem that common-law remedies would
adequately redress future violations of its contract, should defendant
persist in such violations.. But, whether this latter proposition be
correct .or not, it is quite clear that a icourt of equity will not enjoin
a creditor from pursuing. a remedy provided by law for the collection
of the debt, on the ground that the debtor may or will suffer future
damages at the hands of the creditor, . The application for injunc-
tion will be denied. s o

, PERRY et al. v. JOHNSTON.
(Circuit Court, D. Nebraska. July 11, 1899.)-

JUDAMENT—RELIEF AGAINST IN EquITY. . . , :
Defendant's assignor, as plaintiff in ‘an action against-a corporation and

.its stockholders on an itdebtedness of the corporation, made an agreement

.. With complainants, who were stockbolders, that they should not make an
active defense to the actlon, and that the same judgment should be entered

i .

‘a8 to thein as was in case of the defendiqg stockholders. --A judgment was
Tecbveréd, which was reversed by theé'sipreme court of the state on appeal
.. a8 1o the stockholders defending;  but the plaintiff’s attorneys, having no
knowledge of tlie agreement, without notice to complainants, procured its
affirmance as to them on:the ground that they had not joined In the appeal.
_ Held, that the case was within the rule that a court of equity will grant
réllef against a judgmetit'which it would be against conscience to execute,
‘and that the enforcement of the judgment, as agdingt complainants, would
-.- bé enjoined. : L B ‘

~ This was a suit 'invié!q‘liity to set aside a judgment, ‘and to enjoin
issuance of execution thereon. Heard on. pleadings and proofs,

F. 1. Foss, for complainants.
Sawyer & Snell, for defendant.

SHIRAS, District Judge. - From the record in this case it appears
that the present proceedings. were begun to prevent the enforcement
by execution of a judgment rendered by the district court of Saline
county, Neb., in an action at law brought by the State Bank of Crete
against the (Globe Publishing Company and 12 named persons, includ-
ing the complainants herein, to recover certain moneys claimed to
be due the bank from the publishing company; the individual de-
fendants being declared against as stockholders in the publishing
company. Judgment was entered in the distriet court against the
publishing company, and also against the several stockholders, and
the case was taken to the supreme court of Nebraska which, after
due consideration, held that the state statute, upon which reliance
was placed to sustain the action against the stockholders, was penal
in its nature; that it had been repealed after suit was brought, but
before judgment had been entered; and that, as the repealing statute



