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defMdant; and from this examination, as I have already shown, it
does not appear that the crime charged has been committed by the
defendant. Under these circumstances, there can be no order for
removal, and this is without reference to the effect of the discharge of
the defendant by Commissioner McKee upon the first application for
his commitment.
The only order that can be made in the case is one for the pris-

oner's discharge. He is held under a commitment for an order of
removal, and, unless it is a proper case for removal, a discharge
must follow. Upon the conclusion which I have reached, the prisoner
would be entitled to a writ of habeas corpus, if not otherwise dis-
charged from custody. U. S. v. Rogers, 23 Fed. 658. Ordered that
the petition for removal be dismissed, and the prisoner discharged.

STANDARD DEXTAL MFG. CO. v. TOOTH CO.
(Circuit Court. E. D. Pennsylvania. June 27, 1899.)

1. PATENTS-JURISDICTION OF FEDERAL COURTS-FoRFEITURE OF LICENSE.
The federal courts have no jurisdiction, under the patent laws, of a bill

which seeks first to have a license declared forfeited for nonperformance
of conditions, and then to have the acts of defendants declared an infringe-
ment, and the usual remedies of injunction and accounting decreed. The
proper course would be to obtain a decree of rescission from a state court,
and then sue for infringement in a federal court.

2. SAME-FORFEITURE OF LICENSE.
A license does not become ipso facto void on a failure to pay royalties,

even if it contain an express stipulation to that effect. It will remain in
force, so as to defeat a suit against the licensee for infringement, until
it has been rescinded by decree of a court having jurisdiction.

Thomas D. Mowlds, for complainant.
William A. Redding, for respondent.

GRAY, Circuit Judge. This case came on to be heard upon the
demurrer of the defendant to the bill of complaint. The bill of com-
plaint states that both the complainant and the defendant are cor-
porations chartered under the laws of Pennsylvania, and doing busi-
ness in that state; that Alfred Page and Samuel S. Bloom, residents
in Philadelphia, in said state, are the original joint and first invent-
ors of a new and useful improvement in artificial teeth; that, being
such original joint and first inventors, an application was made for
letters patent, which were, in due course, granted to the said Page
and Bloom, bearing date the 3d day of June, 1890, and numbered
429;285; that the said Alfred Page and Samuel S. Bloom, being the
sole owners of all rights under the aforesaid patent of June 3, 1890,
by an instrument of writing bearing date the 9th day of December,
1896, granted and conveyed to the said National Tooth Company a
license to manufacture artificial teeth, made in accordance with the
specifications of said patent. The bill then proceeds to aver as fol-
lows:
"(4) That the National Tooth Company, shortly after the 9th day of Decem-

ber, 1896, commenced to manufacture artificial teeth under the aforesaid license;
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and, .in .cpnsideratlon of the payment of the royalty at the times and in the
nmounts as agreed upon, the said Alfred Page and Samuel S. Bloom permitted
Ole National Tooth 'Company to make and use during, the continuance of the
said license a'certain new and usefUl improvement in m'olds for artificial teeth,
of which they were the original joint and first inventors, and which had not
been known or used by others before their invention or discovery thereof, and
for which at that time they had not obtained letters patent. (5) That, so being
the original joint and first inventors of said new and useful improvement in
molds for artificial teeth, which said' improvement had not been known or
used by others in this country before their invention or discovery thereof, and
had not been patented or described in any printed publication before their in-
vention, or more than two years before their application for a patent thereon,
and was not in public use or on sale for more than two years prior to their
application for letters patent of the United States, the said Alfred Page and
Samuel S. Bloom did in due form of law make application for letters patent
of the United States for said improvement in molds for artificial teeth, and
thereupon such proceedings were had that letters patent of the United States
for said invention numbered 613,711, bearing date the 8th day of Kovember,
1898, were in due form of law issued and delivered unto the said Alfred Page
and Samuel S. Bloom, whereby there was secured to the said Alfred Page and
Samuel S. Bloom for the term of 17 years from the said 8th day of November,
1898, the exclusive right to make, use, and sell the said invention throughout
the United States and the territories thereof, which by said letters patent,
ready in court to be produced, will more fully and at large appear. (6) That
the said the National Tooth Company has been, since the 9th day of December,
1896, making and selling artificial teeth under the license granted to it on that
day, and has since that time been, and is now, using the said form of mold
for making said artificial teeth, and Oil the 31st day of January, 1898, made
returns and paid Alfred Page and Samuel S. Bloom a royalty or license fee of
$609.60, being the royalty upon 15,240 sets of teeth, calculated at the rate of
four cents per set; the said Alfred Page and Samuel S. Bloom having agreed
to reduce the aforesaid royalty to four cents per set in place of ten cents, as
set out in the original agreement of December 9, 1896. (7) That the said Alfred
Page and Samuel S. Bloom did, by an instrument of writing bearing date the
26th day of November, A. D. --, for a valuable consideration assign and
transfer unto the said Standard' Dental ManUfacturing Company all of their
right, title, and interest in the United States letters patent of June 3, 1890, and
numbered 429,285; also all right to any royalty or license fee that might be
due, and the right to any and all damages that might have accrued prior to
the date of the assignment, as by said instrument of writing, ready in court
to be produced, will more fully appear, and the said Alfred Page and Samuel
S. Bloom, by an instrument of writing bearing date the 9th day of November,
A. D. 1898, duly assigned unto your orator the entire right, title, and interest
in and to the United States letters patent numbered 613,711, and dated the 8th
day of November, 1898, and the invention thereby secured, as by reference to
said instrument of writing, ready in court to be produced, will more fully and
at large appear. (8) That since the 31st day of January, 1898, the said Na-
tional Tooth Company has not paid to the said Alfred Page and Samuel S.
Bloom, or either of them, nor to the said Standard Dental Manufacturing Com-
pany, any money on account of the royalty due under the agreement of
December 9, 1896, or on any other account; and, in accordance with the stipu-
lated terms of said agreement, it has become null and void, and not binding
on either of the parties thereto. * * * And so it is that the said defend·
ant, as your orator is informed and believes, without the license of your orator,
and against its will, and in violation of its rights, has, since the 31st day of
January, 1898, made and sold, and is now making and selling, and intends to
make and. sell, the said patented improvement in artificial teeth within the
United States, and especially within the Eastern district of Pennsylvania, and
has, since the 9th day of November, 1898, without the license of your orator,
and against its Will, and in violation of its rights, made and used, and is now
making and using, and intends so to make and use, the said patented improve-
ment in molds for artificial teeth within the United States, and especially
within the Eastern district of Pennsylvania, all of which is in violation of
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your orator's rights, as secured by said several letters patent and the assign-
ments thereof."
The bill then prays for an account of income and profits derived

from making the patented artificial teeth, or from making, using, or
selling any such teeth containing the improvement covered by said
letters patent of June, 1890, No. 429,285; also for an account of in-
come and profits for making, using, and selling the patented molds
for artificial teeth covered by letters patent of November 8, 1898, and
numbered 613,711. The bill then prays "that the defendant, by a
decree of this court, may be compelled to deliver up to your orator,
for cancellation, the agreement dated December 9, 189,6, and made
by Alfred Page and Samuel S. Bloom with the defendant, and by it
recorded in the patent office, at Washington, on December 2, 1897."
The bill then concludes with a prayer for an injunction, preliminary
and permanent, and an assessment of damages in addition to the
profits accounted for. The bill states that a copy of said license is
annexed thereto, marked as an exhibit, and made a part of the bill,
and the same is printed with the bill as filed. The said license, after
the grant of the exclusive right to manufacture, sell, or dispose of
under and by virtue of the said letters patent, in consideration ofa
royalty thereby reserved, contains the following stipulation:
"In consideration of the foregoing grant, transfer, etc., made by Alfred Page,

of Philadelphia, Pa., and Samuel S. Bloom, of Bridgeton, N. J., the National
Tooth Company agree to manufacture, sell, and pay the royalties on not less
than 25,000 sets of teeth yearly, and, in the event of their failure to comply
with the above-stipulated terms, this contract shall be null and void, and not
binding on either party hereto."
To this bill the defendant demurs upon two grounds: First, that

the bill is multifarious, in that it joins with one bill suits for the in-
fringement of two patents; second, that the court has no jurisdiction
to give the relief prayed for. The theory upon which this bill is
framed seems to be that the license under which defendant was
authorized to manufacture and sell and use the articles and improve-
ments covered by the patents has been forfeited by the failure of the
defendant to comply with the terms of the contract as to payment of
royalty; that complainant therefore has a right to invoke the
power of this court, as a court of equity, to declare the said forfeiture
of said contract, and order the cancellation of the articles of agree-
ment containing said license, and then, that being accomplished, that
this court should, in the exercise of its jurisdiction under the patent
laws of the United States, declare all manufacture, sale, and use of
the said patented articles and improvements since the forfeiture to
be infringements of the patent monopoly of complainant, and that
the usual remedy of an account and an injunction in patent suits
should be accorded it. The facts concerning the license and the
nonpayment of royalties stipulated for are sufficiently set out to form
the basis for the principal question raised by the demurrer. The
jurisdiction of this court is, in a sense, special, and must appear upon
the face of the bill. As it appears by the statement in the bill that
both complainant and defendant are corporations of the state of
Pennsylvania, and, therefore, for the purposes of jurisdiction, citizens
of that state, there can be no jurisdiction of a cause of action arising
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out 9f the. :coIl.tract of license set forth in, the bill of complaint. The
failure to pay the royalties, upon which the claim of forfeiture is
grounded,is a .breach of contract, cognizable in a court of common
law. That and the cancellation of the contract of license, or other
equitable remedy in that regard, are all matters justiceable in a state
court, but" in the absence of diverse citizenship, are clearly outside
the jurisdiction of a federal court. It will not do to say that a for-
feiture has taken place, ipso facto, by the nonpayment of the stipulat-
ed royalties, and that, therefore, all handling of the patented articles
by defendant since then has been. an infJ'ingement. The law does
not arm one party to a contract with the power to determine in his
own favor a condition of; this kind,. and thus produce for the other
party to the contract all tl,le disabilities and consequences that would
follow a forfeiture legaJly.ascertained and declared. Even. where the
contract provides that the failure to pay shall render it null and void,
the defendant has a right to be heard as to the facts upon which such
annulment is made to depe:I;ld. Forfeitures are not favoredin equity,
and thebest-coP.sidered "decisions hold that even licenses containing
express stipulations for their forfeiture are not, ipso facto, forfeited
upon condition broken, but remain operative and pleadable until
rescinded by a court of equity." 2 Rob. Pat. § 822; White v. Lee, 3
Fed. 222; Adams v. Meyrose, 7 Fed. 208; Baker MIg. Co. v. Wash-
burn & Moen Mfg. Co., 18 Fed. 172; Purifier Co. v. Wolf, 28 Fed.
814.
The obvious and logical course for the complainant in this case

would be either to sue f6r damages for the nonpayment of royalties.
or, by a bill in equity, seek the rescission of the contract of license,
arid, that being obtained,to pursue the defendant in a federal court
for an infringement ; but in the case at bar the complainant seeks a
rescission of the ,contract and a remedy for infringement in the same
bill. The jurisdiction of this court, as we have already said, can only
attach,if it attach at all, by reason of the provisions of the patent
law of the United, States, which specially confers jurisdiction in cases
arising under it. But in this case the complainant, in its bill, sets up
a license, which, prima facie, protects the defendant in regard to the
acts complained of, but which complainant says has been forfeited by
the nonperformance by defendant of its stipulated payment of royalty,
and for which it asks this court to order the said contract of license
to be delivered up and canceled. No suit for infringement can
therefore lie lintil after this matter Of the forfeiture is determined.
This becomes and is the principal subject-matter of the present suit,
and of that, as we have already shown, this court has no jurisdiction.
'l"he supreme court has so distinctly supported this view in the cases
of 'Vilson v. Slinford, 10 How. 99, an<i Hartell v. Tilghman, 99 U. S.
547, that they must be considered aS'controlling the decision of the
question here discussed.' This case, then, does not arise under any
law of the United States, and, as has been before pointed out, this
court is without jurisdiction to entertain a suit on the contract of
license, for the payment of royalties or the rescission and can-
cellation of the contract itself, and is therefore without jurisdiction at
all, and the bill must be dismissed.



THE SOUTH PORTLAXD.

THE SOUTH PORTLAND,

(District Court, D. Washington, N. D. June 23, 1899.)

COSTS. IN ADMIHALTy-SUITS IN HE}{-EXPRNSE OF PHOCPRTNG RELEASE BOND.
'Where the claimant of a libeled vessel gives a bond for her release, and

decree is eventually rendered in his favor, the expense actually incurred by
him in procuring the execution of the bond for her release by a surety
company is a legitimate item of costs, to be taxed in his favor. The re-
lease of a vessel on bond is not merely an accommodation to the claimant,
but inures to the benefit of other litigants by relieving them from the ex-
pense of her custody, and the court will exercise its discretion in awarding
costs in a manner to encourage the substitution of bonds.

In Admiralty. Hearing on motion in behalf of the British-
America Corporation, Limited, intervening libelant, to retax costs
and for disallowance of certain items of expenses alleged to have
been incurred by the claimant.
Ira Bronson, for intervening libelant.
Metcalfe & Jurey, for claimant.

HANFORD, District Judge. After the commencement of this
suit in rem against the steamship South Portland, numerous cred-
itors filed intervening libels against said vessel. The British-
America Corporation, Limited, also filed an intervening libel to
recover the sum of $11,000 for nondelivery of a shipment of liquors
alleged to have been received on board at Vancouver, B. C., for car-
riage to S1. Michaels, Alaska. The claimant filed a stipulation in
the sum.of $250 for costs, and also a bond in favor of said interven-
ing libelant for the release of the vessel, pursuant to section 941,
Rev. St. U. 8., and afterwards filed an answer denying that the liq-
aI's, or any part thereof, were ever received on board said vessel,
or that the freight on such shipment was ever paid. The inter-
vening libelant failed to introduce any evidence whatever in sup-
port of the libel, and, after due notice, a decree was rendered in
favor of the claimant for costs, and dismissing said intervening
libel. The cost bill ineIudes, among other items of disbursements
for expenses, the following:
Paid United States Fidelity & GUaJ;anty Company, roaking stipulation for
costs as surety $ 5

Paid United States Fidelity & Guaranty Company for making $12,000 bond
for release of respollllent vessel from attachment upon monition issued
upon said intervening libel.......................................... 120

It is undisputed that the claimant actually paid the amounts as
eompensation to the surety company for furnishing the necessary
security to enable the claimant to interpose his defense and secure
the release of the vessel; but his right to be reimbursed is denied,
on the ground that it has not been customary heretofore to allo,w
anything to owners of vessels who successfully defend suits in rem
against their property as compensation for expenses incident to
furnishing the security required of them by law and the rules of
praetice. Corporations capitalized for the purpose of furnishing
security in behalf of those obliged to give bonds and stipulations


