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which, the court had so effeetually disposed of in furtherance of
Justlce in O’Gorman v. Fink, or to qualify their former ruling that
an agreement among the partners to clalm their ‘exemptions
amounted to a severance in law, so far as to enable the court to.
allow the exemptions. That would be much too narrow ground for
that or any court to stand upon. Let an order be entered instruct-
ing the trustee to set apart the exemptlons as prayed. !

. In re WO'OD.
(District Court, D. Opegon. June 29, 1899.)
No. 4,460.

1. CrRIMINAL LAW—PROCEEDINGS TO REMOVE OFFENDERS—CONCLUSIVENESS OF
. DECISION 0F COMMISSIONER.
The action of a commissioner in discharging a person in proceedings
for his removal to another district for trial on a criminal ¢harge, after a
full hearing, should be conclusive on the government, especially where
the: testimony offered is that upon which the indictment was found.

2. SAMBE~CoPrY. OF INDICTMENT A8 EVIDENCE.

‘A certified copy. of an indictment found in another district, if it contains
allegations sufficient to show that a crime has been committed, is suf-
ficient, as a prima facie showing of probable cause, to authorize the re-
moval of the defendant to such distriet for trial; but it is not conclusive,
and the court may, in its discretion, require further evidence.

In thé matter of the removal of John Wood to the district of Wash-
ington for trial on a criminal charge.

John H. Hall, U. 8. Atty.
" .Charles J. Schnabel, for defendant.

BELLINGER District Judge. This is a proceeding for the re-
moval of John Wood .to the district of Washington, upon an indict-
ment, found ‘in that district, charging him with subornation of per-
jury in procuring one James M. Perry to make, before the register of
the public land office, a certain false oath, which false oath consisted
of a sworn statement in writing, required. under the provisions of the
act of congress for the sale of tlmber lands. in the states of Oregon,
Nevada, Cahforma, and Washington Temtory, to the effect that the
said Perry had made a personal examination of certain public lands
of the United States, when in truth and in fact he had not been upon
or examined .said lands, and did not know at the time whether the
affidavit so made was true or false, The application for removal was
heard by Commissioner Deady, who, W1thout other evidence than the
certified copy of the indictment found in the district of Washington,
ordered the defendant committed to await an order of removal. Prior
to this proceeding .a like petition was filed by the attorney. for the
United States before E. D. McKee, also commissioner for this district,
before whom a hearing was had, and the testimony of witnesses taken.
The witnesses examined were James M. Perry (the party whose false
affidavit, it .is alleged, was procured by Wood) and the wife of said
Perry. At this hearing no copy of the indictment was presented.
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Upon consideration of this testimony, Commissioner McKee ordered
the discharge of the defendant.

Upon this application for removal, two questions are presented:
First, as to the effect of the discharge by Commissioner McKee; and,
second, as to the sufficiency of the showing made to authorize anm
order of removal,

As to the first question, I am of the opinion that the action of
the commissioner in an application of this kind, upon the full consid-
eration of the testimony offered, and especially where such testimony
is that upon which the indictment is found, should be final. It should
not be open to the government to file repeated petitions before differ-
ent commissioners upon substantially the same state of facts. If,
for any reason, the government was unable to obtain the testimony of
witnesses, and its case was therefore not fully presented, this would
afford ground for a rehearing before the commissioner having cog-
nizance of the matter. 'Where the hearing has been full and complete,
the action of one commissioner in refusing to commit the defendant,
unless such action has been arbitrary and in manifest disregard of
his duty, ought not to be made the subject of review before a second
commissioner.

An agreed statement of the testimony of Perry and his wife before
Commissioner McKee was made on this hearing, so that I am enabled
to know what the facts are upon which the indictment in the district
of Washington was found, and upon which the government expects
to secure a conviction of the defendant. This testimony, so far as it
relates to the crime charged in the petition filed as the ground for
removal, consists of the statement by Perry and wife that Wood re-
quested the former to go to Ellensburg, and make an application and
filing to purchase upon the land in question. This is the testimony
relied upon to prove that Wood instigated Perry to make the alleged
false oath that he had made a personal examination of the land filed
on. There was no testimony tending to prove that Wood procured
or advised the making of the alleged false averment contained in the
affidavit, or that he procured the affidavit to be filed. These are mere
inferences of fact deduced from the fact that Wood instigated the
application to purchase, since such an affidavit is required when an
application to purchase is made. Such an inference cannot be allowed
to establish the criminal act charged. Moreover, it does not appear
from the testimony of the witnesses, nor from the allegations of the
indictment, that Wood knew that an affidavit of the character men-
tioned was required upon such an application as was made. Upon
such a case there can be no conviction. In this case the parties, hav-
ing failed to show probable cause upon the testimony of witnesses,
by a new proceeding before another commissioner had recourse to the
expedient of a certified copy of an indictment, based upon the testi-
mony of these same witnesses, as evidence of probable cause to jus-
tify the commitment of the defendant. The statutes of Oregon have
made this indictment evidence in such a case. Under section 1014
of the Revised Statutes, the procedure upon this application must
conform to the usual mode of process against offenders in the state.
But, while such copy is evidence, it is not conclusive. Under a simi-
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lar statute in the state of California, it was held, in U. 8. v. Hagkins,
3 SBawy. 270, Fed. Cas. No. 15,322, that a copy of an indictment, if
uncontradicted, is sufficient proof of probable cause to justify the
commitment of the defendant. - This statute, like ours, provided that
such copy may be received as evidence by the examining magistrate.
And, in the absence of a state statute of this kind, the general rule
in the federal courts undoubtedly is that, if the indictment contains
allegations sufficient to show that a crime has been committed by
the party charged, it is sufficient, as a prima facie showing, to order
a removal, if nothing else appears. This question is gone into very
fully ir Re Dana, 68 Fed. 886. In that case the court quotes from
the case of In re Wolf, 27 Fed. 606, as follows: “If the indictment
containg allegations sufficient to show a crime has been committed
by the party charged, it is the practice.of the federal judges to take
the same as a prima facie showing that a crime has been committed
at the place alleged by the party charged, and, if nothing else ap-
pears, to order a removal of the party charged. But I have no doubt
‘the judge, in his sound discretion, may go into the whole case, if
necessary, to enable him to determine whether the party is to be
removed from his home to a distant part of the country. This is a
law in restraint of liberty, and, like all laws of this character, while
the very substance of the law is not to be.construed away, yet it is
to be strictly construed and strictly pursued. The government asking
a removal is required to fully comply with the law.” Other cases to
the same effect are also cited,—among them, that of U. 8. v. Fowkes,
49 Fed. 50, where the court, admitting the indictment in evidence,
found it insufficient' on hearing the defendant’s evidence; stating
that the court may treat an indictment as sufficient authority for
holding the relator, or it may not, as circumstances seem to require.
And the court, in Re Dana, in quoting from the circuit court of ap-
peals affirming the case last cited, says: “‘We do not doubt that a
district court may, in its discretion, and in a proper case, order a
warrant of removal upon an indictment alone, but'it would be going
much too far to hold that in all cases * * * 'the judge is pre-
cluded from hearing any other evidence than’ the indictment; and the
court held that the judge was in that case justified in requiring that
he should be satisfied, before he would deprive the relator of his
personal liberty and order his. transfer to a distant state for trial
(Missouri), that there was evidence on which a jury might convict in
that state, and that there was no error by the judge in his requiring,
after the evidence given by the defendant, ‘other evidence than the
indictment itself, that the court in Missouri had cognizance of the
offense, and in discharging the accused upon failure of the govern-
ment to comply with that requirement”” 3 C. C. A. 394, 53 Fed. 13.
So it is clear, upon principle and authority, that a certified copy of the
indictment is not conclusive evidence of the existence of probable
cause to warrant a removal. In this case the facts are very clear, as
already shown. The indictment is not superior, ag evidence, to the
testimony of the witnesses upon which the indictment was found.
The indictment was ex parte. The testimony was taken in open
court, where the witnesses were subject to cross-examination by the
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defendant; and from this examination, as I have already shown, it
does not appear that the crimeé charged has been committed by the
defendant. Under these circumstances, there can be no order for
removal, and this is without reference to the effect of the discharge of
the defendant by Commissioner McKee upon the first application for
his commitment,.

The only order that can be made in the case is one for the pris-
oner’s discharge. He is held under a commitment for an order of
removal, and, unless it iz a proper case for removal, a discharge
must follow. Upon the conclusion which I have reached, the prisoner
would be entitled to a writ of habeas corpus, if not otherwise dis-
charged from custody. U. 8. v. Rogers, 23 Fed. 658. Ordered that
the petition for removal be dismissed, and the prisoner discharged.

STANDARD DENTAL MFG. CO. v. NATIONAL TOOTH CO.
(Circuit Court, E. D. Pennsylvania. June 27, 1899.)

1. PATENTS—JURISDICTION OF FEDERAL CoURTS—FORFEITURE OF LICENSE.
The federal courts have no jurisdiction, under the patent laws, of a bill
which seeks first to have a license declared forfeited for nonperformance
of conditions, and then to have the acts of defendants declared an infringe-
ment, and the usual remedies of injunction and accounting decreed. The
proper course would be to obtain a decree of rescission from a state court,
and then sue for infringement in a federal court.

2. SAME—FORFEITURE OF LICENSE.

A license does not become ipso facto void on a failure to pay royalties,
even if it contain an express stipulation to that effect. It will remain in
force, so as to defeat a suit against the licensee for infringement, until
it has been rescinded by decree of a court having jurisdiction.

Thomas D. Mowlds, for complainant.
William A. Redding, for respondent,

GRAY, Circuit Judge. This case ecame on to be heard upon the
demurrer of the defendant to the bill of complaint. The bill of com-
plaint states that both the complainant and the defendant are cor-
porations chartered under the laws ef Pennsylvania, and doing busi-
ness in that state; that Alfred Page and Samuel 8. Bloom, residents
in Philadelphia, in said state, are the original joint and first invent-
ors of a new and useful improvement in artificial teeth; that, being
such original joint and first inventors, an application was made for
letters patent, which were, in due course, granted to the said Page
and Bloom, bearing date the 3d day of June, 1890, and numbered
429,285 that the said Alfred Page and Samuel 8. Bloom, being the
sole owners of all rights under the aforesaid patent of June 3, 1890,
by an instrument of writing bearing date the 9th day of December,
1896, granted and conveyed to the said National Tooth Company a
license to manufacture artificial teeth, made in accordance with the
specifications of said patent, The bill then proceeds to aver as fol-
lows:

‘“(4) That the National Tooth Company, shortly after the 9th day of Decem-
ber, 1896, commenced to manufacture artificial teeth under the aforesaid license;



