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" "BLAKEY v. BOONVILLE NAT. BANK et al.
(District Court, D. Indiana. July 8, 1899)
No. 446.

BANKRUPTCY—FRAUDULENT TRANSFERS—PAYMENT OF MONEY. ‘

Under Bankruptcy Act 1898, § 67, cl. e, providing that “all conveyances,
transfers, assignments, or incumbrances of his property, or any pa}'t
thereof, made or given by a person adjudged a bankrupt * * *  within

* four months prior to the filing of the petition, with the intent and purpose
on his part to hinder, delay, or defraud his creditors, shall be .null and
void,” the payment of money by a debtor, on a valid pre-existing debt,
under circumstances which do not make it technically a preference, is not
a “transfer of property,” in such sense that the trustee or receiver of the
debtor in bankruptcy may recover back such payment from the creditor
receiving it, on proof of the fraudulent intention of the debtor.

“In Equity.

This is a suit in equity by the complainant, as receiver of an estate in bank-
ruptey, to recover, for the benefit of the estate, certain sums of money paid by
the bankrupt to the defendants on promissory notes held by them, respectively,
against the bankrupt, which were due and owing when the payments were
mads. The defendants severally answered, admitting the payment of the
money within four months preceding the adjudication of the debtor as a bank-
rupt, but averring that they did not know or have reason to believe that he was
insolvent at the time the payments were made, nor did they have reasonable
cause to believe that such payments were made with any intent to give them
a preference. The complainant has filed exceptions to these answers on the
ground that they do not show that the payments were not made by the bank-
rupt with the intent on his part to cheat, hinder, or delay his other creditors.

Iglehart & Taylor, for-complainant. '
Armstrong & Kiper, Edward Gough, Hatfield & Hemenway, Azro
Dyer, and Herbert E. Hoggatt, for defendants.

BAKER, District Judge. The sole question raised by the excep-
tions to the several answers of the defendants is whether money paid
by a debtor to his creditor on a valid pre-existing debt, when the cred-
itor at the time he received such payment had no reasonable cause to
believe that it was thereby intended to give a preference, may be re-
covered for the benefit of the bankrupt’s estate onp the ground that
within four months after such payment the debtor was adjudged a
bankrupt, and in making such payment the debtor intended to cheat,
hinder, and delay his other creditors; or, in other words, whether
money paid upon a debt under the circumstances above stated may
be recovered by the trustee of the bankrupt, under clause e of section
67 of the bankruptcy act.

The present bankruptcy act contains no express provision prohibit-
ing the payment of money upon a debt under any circumstances.
The law of 1867 (Rev. St. § 5128) provides that if any person, being in-
solvent, makes any payment, the person receiving such payment hav-
ing reasonable cause to believe such person insolvent, the money so
paid may be recovered for the benefit of the bankrupt’s estate. An-
other section of that act (Id. § 5021) provides that any debtor who
is insolvent, or in contemplation of insolvency, who shall make any
payment with intent to give a preference, shall be deemed to have
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committed an act of bankruptcy, and the assignee may, in a proper
case, recover back the money so paid. If money paid upon a pre-ex-
1st1ng debt is recoverable under the present bankruptey act, the right
to recover arises from implication, and the recovery must be had ei-
ther under section 60, cl. b, or under gection 67, cl. e. It is not nec-
essary to decide whether money paid upon a pre-existing debt may be
recovered under the present act. The court will assume, for the pur-
poses of the present case, that it may be recovered, for the reagon that
counsel for the defendants concede that it is recoverable under clause
b of section 60, if the payment is made to a party who has reasonable
cause to believe that it is thereby intended to give him a preference
over the other creditors of the bankrupt. The sole question here for
consideration iy, may money paif .pon a pre-existing debt be recov-
ered under clause e of section 67 That clause provides that:

“All conveyances, transfers, assignments or encumbrances of his property,
or any part thereof, made or given by a person adjudged a bankrupt under the
provisions of this act, subsequent to the passage of this act and within four
months prior to the filing of the petition, with the intent 4nd purpose on his
part to hinder, delay or defraud his creditors, or any of them, shall be null
and vold a8 against the creditors of such debtor, except as to purchasers in
good faith and for - jpresent, fair consideration.”

If a’ payment of money upon a pre-existing debt may be avoided un-
der the foregoing clause, then all that is necessary to be shown in or-
der to justify a recovery would be that the debtor making such pay-
ment had been adjudged & bankrupt within four months after such
pdyment was made, and that the bankrupt, in making such payment,
intended to cheat, hinder, or delay his other creditors. It is insisted
that the payment of money upon a pre-existing débt is a transfer of
property, within the meaning of section 67. In my opinion, the mean-
ing of the word “transfer,” in' clause e, is to be determined by the ap-
plication of the maxim, “Noscitur a sociis,” and that the words “con-
veyance, transfer, assignment or encumbrance” apply to a transfer
or incumbrance of property real or personal, rather than to the pay-
ment of money upon a pre-existing debt. The creditor receiving the
conveyance, transfer, assignment or incumbrance of property is desig-
nated in the .clause in question as a purchaser, and not as a payee.
If section 60, cl. b, as is eonceded by counsel on both sides, furnishes
a remedy for the recovery of money paid upon a pre-existing debt,
there would seem to be no reason why congress should have provided
for the accomplishment of the same purpose, and upon wholly differ-
ent grounds, in section 67; cl. e. Such a construction would make
section 67 include the same class of transactions as those expressed
in section 60, and there would be no reason whatever for the enact-
ment of clause b of section 60. It certainly is a more reasonable con-
struction to hold that every part of the statute should be given effect,
and that section 60, cl. b, should be limited to judgments and prefer-
ences, including preferential payments made where the payee had rea-
sonable cause to believe that a preference was thereby intended, and
that section 67, cl. ¢, should be held to apply to conveyauces, trans-
fers, assignments, or incumbrances of property, other than money,
which were not made in good faith, and supported by a present, fair



IN RE MILLS. 269

consideration.. And such is the construction that I am disposed to
give these sections. If all payments of money made within four
months prior to an adjudication in bankruptcy may be recovered from
a creditor simply by showing that the bankrupt intended by such pay-
ment to cheat, hinder, or delay his other creditors, it would prove a
serious embarrassment to commercial transactions. No person,
though believing that his debtor was solvent, and that the payment
was made to him without any intent to hinder, delay, or defraud his
other creditors, could safely receive a payment of a pre-existing debt.
A construction” working such inconvenience to legitimate business
ought not to be given to the statute, unless its language is so clear
and explicit as to require such a construction. Clause e of section
67 is not sufficiently clear and specific to justify the construction con-
tended for. It follows, therefore, that the exceptions to the several
answers must be overruled. So ordered.

In re MILLS.
(District Court, D. Indiana. July 13, 1899.)
No. 65.

BANKRUPTCY—PARTNERSHIP—INDIVIDUAL AND FiRM CREDITORS.

‘Where a partnership has been dissolved by decree of a state court, and
its affairs wound up, and all its assets distributed to its creditors, and no
partner remains solvent, and afterwards one of the partners is adjudged
bankrupt in his individual capacity, creditors of the firm who proved their
claims and received the dividend in the state court, and who do not offer
to surrender the same, are not entitled to participate in the distribution
of the bankrupt's estate, as to the residue of their debts, until all his
individual creditors have been paid in full.

In Bankruptcy. This is a proceeding for the review of the deci-
sion of Clay C. Hunt, a referee in bankruptcy, brought by Loeb &
Koch, H. & 1. Loeb, the Kentucky Jeans Clothing Company, Stearns
& Packard, Louis Stix & Co., 8. L. Weiler, the Alto Shirt Company,
Isaac Fallor Sons & Co., Hendrickson Lefler & Co., Mendel & Co.,
and Meyer, Wise & Kaichen, creditors of the late co-partnership
of H. J. Foutty & Co., of which firm the bankrupt was a member.
The referee’s findings of fact and conclusion of law are as follows:

(1) The bankrupt, Elizabeth A, Mills, is indebted to claimants for goods and
merchandise sold and delivered by claimants to H. J. Foutty & Co., a partner-
ship composed at the time of said sales of H. J. Foutty and said bankrupt. (2)
Said partnership was dissolved by a decree of the ayette circuit court in the
state of Indiana, being a court of competent jurisdiction both of the persons
and of the subject-matter, and the affairs of said partnership were finally set-
tled in said court. (3) There are no assets of said partnership. (4) Said H. J.
Foutty, the other member of said partnership, is insolvent. (5) All the above
claimants filed their claims against said partnership with the receiver of the
state court, and received a dividend of 55 per cent. thereon. (6) The assets
of the said bankrupt will probably be insufficient to pay her individual debts.

‘Conclusion of law: The claimants are not entitled to share pari passu with
the individual creditors of the bankrupt, but are only entitled to participate in
the general distribution of the surplus of the assets of said bankrupt's estate



