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the principal value of his services comes from a different and more
occult source. He must know his wares thoroughly, and the best
manner of exhibiting them, and have some knowledg'e and experience
in the treatment and management of customers. It was not service
of this kind that congress sought to shut out, but the cheaper, grosser
sort of unskilled and unhoused manual labor which was coming from
abroad in competition with the common labor of this country, which
has ever been on a somewhat higher plane, and where it was the pur-
pose of congress in the enactment of the law to keep it. Counte-
nance is lent to this construction also by the act of congress amending
the law passed February 23, 1887 (24 Stat. 414, c. 220). Section 8 of
this act provides that all persons included in the prohibition of the act
shall be sent back to the nations to which they belong and from
whence they came. It would be absurd to suppose that congress in-
tended that persons employed in trade, or in any business requiring
intelligence and skill, or, indeed, any except those from the lowest
social stratum engaged in unintelligent and uncultivated labor, should
be sent back to the nations from whence they came. It has always
been the policy of congress as well as the states to encourage immi-
gration of the better and more intelligent classes. To prohibit the
introduction of these was not the purpose of congress in the enact-
ment of the present law. The judgment of the circuit court in each
of the two cases is affirmed.

DUNLAP v. HOPKINS.

(Circuit Court of Appeals, Seventh Circuit. June G, 18ill)')

No. 543.

1. STATUTE OF FRAUDS-PnO}USE TO ANSWER FOR IhWT OF ANOTHEn-MEMO·
RANDUM.
Under the statute of frauds of Illinois (Starr & C. Ann. St. c. 59, § 1),

which provides that no action shall be brought to charge a defendant on
any special promise to ans'wer for the debt of another "unless the promise
or agreement upon which such aelion shall be bronght, or some memoran-
dum or note thereof, shall be in writing, and signed by the party to be char-
ged," a letter, written und sign,'d by a defelHlant. containing an acknowl-
edgment of a previous oral promise to guaranty a note of another, is ad-
missible in eyidence us a memorandum or note of such promise, although
it does not state the consideration for the promise, nor its date; and such
facts may be supplied by parol testimony.

2. 'VITNESS-COHIWHOHA'rION-LETTEH 'WllITTEN TO TnJnD PEllS0N.
A letter. written by a witness to a third person, containing a statement

of a tl'llnsaction to which the witness has testified as haYing taken place
on the day on which the letter was written and oated, the correctness of
the date having been testified to by the witness. is admissible in evidence
as a memorandum cOl'l'oborating the testimony of the witness as to the
date of the transaction.

3. HEV1EW-PRESUMPTJON.
A letter admissible in evidence for a single purpose, and received In an

aetion tried to the conrt without a jury, will be presumed to have been
considered for that purpose only.
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In Error to the Circuit C{)urt of the United States for the Xorthern
Division of the Northern District of Illinois.
The defendant in error, being the plaintiff below, sued to recover from the

defendant below the sum of $6,700, and interest thereon, being the amount of
a promissory note dated April 14, 1893, executed to the plaintiff by her father,
George L. Dunlap, the action being founded upon the undertaking of the' de-
fendant, Emma Blanche Dunlap, to guaranty the payment of the note. There
were many pleas filed, only one of which is relied upon as a defense to the
undertaking, which is that the said undertaking to pay was within the statute
of frauds, which requires the agreement, or some note or memorandum of it,
to be in writing. A jury being waived, the case was tried before the court,
which made the following findings:
"First. That the plaintiff is, and at the time of the commencement of this

action was, a citizen of the state of New York, a resident in the city of New
York, and that the defendant is, and at the time of the commencCilent of this
action was, a citizen of the state of Illinois, resident in the city of Chicago.
"Secondly. That the plaintiff is the daughter of George L. Dunlap, and that

the defendant is, and since a date prior to the month of April, 1893, has been,
the wife of said George L. Dunlap, and is the stepmother of the plaintiff.
"Thirdly. That on the 10th of April, 1893, the plaintiff left the city of New

York to visit her father's home in said city of Chicago, bringing with her in a
satchel 57 bonds of the par value of $485 each, issued by the Chicago Grain
Elevator, Limited, for the purpose of selling said bonds While in Chicago.
"Fourth. That the plaintiff arrived at her father's home in Chicago, afore-

said, on the evening of the 11th of April, 1893. On the next morning, April
12, 1893, plaintiff's father came to her bedroom before plaintiff had risen from
her bed, and told her, in substance, that he was in financial difficulty, and asked
plaintiff to let him have certain of the bonds to tide him over his financial dis-
tress; that thereupon plaintiff said to him, in substance, that she desired to
help him all she could, but that she did not think she ought to jeopardize all
she had, and would talk witll defendant concerning it.
"Fifth. That on the morning of the 12th of April, 1893, and before plaintiff

consented that her father should have said bonds, plaintiff did talk with defend-
ant in respect to the matter, and told the defendant, in substance, that plain-
tiff's father had come to plaintiff that morning, and informed her of his dis-
tressed financial condition. and had requested her to let him have some of the
bonds, and that he had proposed to give her his note for the bonds, and that
plaintiff thought that, as she (plaintiff) did not have much, she ought not to let
him have the bonds; that thereupon the defendant, in substance, said to her:
'I will see that papa pays the note or loan. 1 will guaranty the loan.'
"Sixth. That thereupon the plaintiff, moved thereto by the conversation had

With, and promise obtained from, the defendant, consented that her father
might have some of said bonds; and that, but for such conversation and prom-
ise, the plaintiff would not have consented to let her father have such bonds.
"Seventh. That soon after the foregoing conversation and promise between

plaintiff and defendant, the said George L. Dunlap obtained 20 of the said
bonds, which were then of the value of $6,790, and disposed of the same for
bis own use and benefit, and thereafter, on the 14th of April, 1893, of his own
accord, executed and delivered to said plaintiff his promissory note, of which th9
following is a copy:

, .. 'Chicago, Ill., April 14, 18.93.
"'One year after date, for value received, 1 promise to pay Ellen :VI. Hop-

Kins six thousand seven hundred and ninety dollars ($6,790.00), with interest,
seven 'Jer cent. I George L. Dunlap.'
"Eighth. That shortly prior to November 17, 1893, the plaintiff wrote the de-

fendant a letter, which was sent from New York by mail to defendant at Chi-
cago, and which was received by defendant, and in which the plaintiff, in
substance, said that defendant had guarantied the payment of the above note,
and that plaintiff looked to her to attend to it. That on the 17th of November,
1893, the defendant at Chicago wrote and mailed to the plaintiff a letter which
was received in New York by plaintiff in due course of mall, of Which the
following is a copy: .
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" '41 Bellevue Place, Nov. 17, 1893.

" 'Dear Minnie: Your letter came this morning, and I gave it to papa, and
he said he would attend to it. He probably will do so by next week, but I want
to write you frankly now about this matter, that you may do as you think best.
When you loaned this, I said, in the enthusiasm of the moment, that I would
see that papa paid it. As I wrote you afterwards, matters were very much
worse then than I knew. Since then I have been obliged to payout all of my
money, and have just put a mortgage on Lake Geneva to pay up indebtedness
that had to be paid. I cannot, therefore, see that you are paid any more than
to live economically as possible to enable papa to save money to pay all his
debts. Besides giving up all I have, I have given up my home, sold carriages,
pictures, wine cellar, horses, and everything possible, and I hope in better times
papa will be able to realize on his property, and pay his debts. He thinks he
will, and I hope he may. I wrote you all this in the summer that you would
('orne to us this fall and see for yourself, but you did not do so. ',,",hat we will
do I cannot tell. I only know that I have done aJl I can, have been humiliated
to the last degree, and am absolutely penniless until Lake Geneva can be sold.
I have put it OIl the market, and hope in the spring some one will bUy it. Then,
if papa can sell some of his land, he can payoff his debts. I hope before your
note is due he will be able to pay it. We left our home Monday. Papa is, of
eourse, crushed and stunned, and I try to keep him up, but I must say I have
nothing cheerful to look forward to. As soon as I can get matters in shape, we
will go somewhere; where I do not know. I hope Europe.

" 'Yours, as ever, Bae.'
-That in the family of the plaintiff's father, the defendant was commonly called
'Bae,' and commonly signed such name as and for her signature, and the plain-
tiff was in the family commonly called and addressed by the name of 'Minnie.'
That the above letter was written by the defendant, and signed by her, and was
intended for the plaintiff, and sent to her.
"Ninth. That there have been paid on said note the following sums only, on

the dates following: December 3, 1893, $224; March 9, 1894, $208.90; No-
vember 30, 1894, $237.16.
"Plaintiff is the owner of said note, and there is now due to the plaintiff for

principal and interest mentioned in said note on the said guaranty and promise
vf defendant, the sum of$-.
"Wherefore, the court finds the issues in this case in favor of the plaintiff

and against the defendant, and assesses the plaintiff's damages against the de-
fendant at the sum of $8,575.64."

John W. Jewett, for plaintiff in error.
William Ruger, for defendant in error.
Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis-

trict Judge.

BUNN, District Judge, upon this statement of the case, delivered
the opinion of the court.
Upon a careful review of the record and findings in the case, we

are satisfied that there is no error for wlJich the judgment can be
reversed. The conclusions of law are fully supported by the find-
ings of fact, and the findings of fact by the testimony. There were
a great many assignments of error, only two or three of which have
been relied upon by counsel in the argument of the case. It is con-
tended that the court erred in admitting in evidence the letter of
the defendant, Mrs. Dunlap, to the plaintiff, dated November 17,
1893. This letter was clearly competent as containing the written
acknowledgment, signed by the defendant, of the contract of guar-
anty relied upon to take the case out of the operation of the statute
of frauds set up as a plea. Of course, it does not make a complete
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case, as. It neither shows any consideration for thepromis,e nor that
it was rriadeat the time of making the loan of the bonds and the
giving of the note by Dunlap. But it was a necessary and competent
link in the chain of testimony to show a valid guaranty. It con-
tained a distinct acknowledgment of the promit'le to guaranty. And,
although not made at the time the note was given, it is, under the
decisions of the courts, a compliance with the requirements of the
statute, as being a note or memorandum in writing signed by the
party to be charged. The provision of the statute of Illinois (Starr
& C. Ann. St. c. 59, § 1), relied upon by the defense is as follows:
"That no action shall be brought, Whereby to charge * •.• the defendant

upon any special promise to answer for the debt, default or miscarriage of an-
other person • • * unless .the promise or agreement upon which such action
shall be brought, or some memorandum or note thereof, shall be in writing, and
signed by the party to be charged therewith, or some other person thereunto
by him lawfully authorized."
It will be noticed that there is no requirement that the considera-

tion fm: the promise shall be expressed in writing, as. is the case in
some of the states. The evidence to meet the objection of want of
consideration was furnished by oral testimony of Mrs. Hopkins and
others of the time when the promise of guaranty was made, and by
a letter Of the plaintiff· to her friend Miss Pond, dated Chicago,
April 12th, which was also admitted in evidence. against the objec-
tion of the defendant. This letter was as follows:

"Chicago, April 12th.
"My Dear Xellie: It is past twelve o'clock, and I am still sitting up, think-

ing over the horrors of this day. Nellie, father is on the verge of ruin.Im-
agine my feelings, for the dear old man is to me the idol of my life. You can-
not imagine how my heart aches for him. He came to my roorn this morning
to tell me of his fearful position financially. I could hardly realize that I could
help it. He said that he must .have soine money at once, or ruin would over-
take him. . Naturally I said nothing of my bonds, which, upon my arrival last
night, I gave to Bae to put in the safe, as I had told her to say nothing about
them. Imagine my surprise when father said that Bae had told him I had
given her some bonds to put in ihe safe; which I was going to sell, and that
he wanted me to help him tide over some payments coming due with these
bonds. It was a terrible momep.t. He assured me his note wOllld be good, and
all that. I said I would do wha't I could for bim, and tliat 1 had little enough
myself to do with, and determined to speak to Bae at once, and abide by her
advice. So, on our way to the Fair Grounds, a little later, I spoke of my con-
versation with father, and that I didn't think I ought to give him my bonds if
he was in such financial condition, as I was a woman, and had no way of get-
ting more. She was very nice about it, and said: 'That 'will be all right. I
will see papa pays you. The note will be all right. r will guaranty that.' So,
Nellie, -as long as she has property, and I am sure she is as good as her word, I
have no cause to worry further; but poor father, I am so unhappy about it.
I saw Carrie at the Fair Grounds. She is looking well. . I will write to-mor-
row, as I am so distressed and tired -to-night of my trip west, the Ii'air, the
buildings, etc. I shall stay but, a few days... My heart is full of father's
troubles. Tbe letter with the little kitten came to-day. rwill keep It, and give
i,t to little Margaret. Hope you and your cousin will enjoy the theater. Write
me all about it. Don't fail to keep me posted about everything, no matter how
small,-the school, the students. the receipts, the designs sold, and tell Miss
Angel I will attend· to the stove matter when· I ,return.

"[SignedJ .Jl'ondly yours, Ellen."

The principal contest in the case on the trial, as well as in this
court, seems to ha.ve been over the introduction of this last letter in
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evidence. We think the court was clearly right in admitting' it in
evidenee as corroborative of the testimony of witnesses in regard to
the time when the promise was made. That was, perhaps, the most
material question in the case. If the promise was made after the
loan was effected and the note delivered, it would be void without
a new consideration, of which there was no evidence. If made at
that time, it required no new consideration. If the bonds were ad-
vanced and the loan made at the same time the promise of guaranty
was made, lind was the inducement to it, then no new or other con-
sideration would be required to sustain the guaranty. Mrs. Hop-
kins had testified distinctly to the time, and there was plenty of
evidence upon this question to support the finding of facts without
the letter of April 12th. We think it clear, however, that it was
properly admitted as a memorandum made by the party at the time,
and now sworn to h:lve been correctly made, in connection with the
evidence of the plaintiff upon that question. So far as the question
of time went, it strongly corroborates and enforces her testimony
on the trial. The letter might not be evidence for any other pur-
pose. It is not necessary here to decide that question. But as a
memorandum of the time it was competent, as corroborative of her
testimony, even though it might not serve to refresh her rec{)llec-
tion; the letter, as she testifies, having been correctly dated on the
day when the loan of the bonds was arranged for and the guaranty
made. Insurance Gos. v. Weides, 14 Wall. 375; Burrough v. Martin,
2 Camp. 112; Burton v. Plummer, 2 Adol. & E. 343; Downer v.
Rowell, 24 Vt. 343; Passmore v. Passmore's Estate, 60 Mich. 643,
27 N. W. 601; Goodnow v. Parsons, 36 Vt. 46; Gornell v. Green, 10
Herg. & R. 17. Suppose, instead of writing a letter detailing the
facts to a friend, Mrs. Hopkins had made an entry of it in her note
book, stating the partieular place, with the day, the hour, and minute
when and where the transaction took place, and on the trial had
testified that the entry was eorrectly made. Can it be questioned
that such a memorandum would be received to co,rroborate and en-
foree the testimony of the witness? But the memorandum being in
the form of a letter to a friend, does not change the application of
the rule. The rule and the reason for it are well stated bv Justice
Htrong delivering the opinion of the supreme court in Insurance Cos.
v. Weides, supra, as follows:
"How far papers not evidence per se, but proved to have been true statements

of fact at the time they were made, are admissible, in connection with the tes-
timony of a witness who made them, has been a frequent subject of inquiry,
and it has been many times decided that they are to be received. And why
Hllould they not be? Quantities and values are retained in the memory with
great difficulty. If at the time when an entry of aggregate quantities or vallies
was made the witness knew it was correct, it is hard to see why it is not at
least as reliable as is the memory of a witness."

The letter being admissible on the question of time, it was properly
reeeived, and there can be no presumption that it was eonsidered
by the court for any other purpose. ,City of New York v. Second
Ave. Ry. Co., 102 N. Y. 572, 7 N. E. 905; Transportation Co. v. Joest-
ing, 89 Ill. 152. Indeed, there was no occasion to consider it for
any other purpose. Qn the question of the making of the promise
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there was no need of other evidence than the plaintiff's testimony
and the defendant's acknowledgment contained in her letter to the
plaintiff of November 17th. But the record shows with sufficient
plainness that it was received and considered as corroborative of
Mrs. Hopkins' testimony in fixing the time when the guaranty was
made.
The other assignments of error have been fully considered by the

conrt, but we do not deem it essential to diseuss them here. It is
sufficient to that we find no error in the record, and that the
judgment of the court below fa affirmed.

WELLER et at v. HANAUR et at
(Clrcult Court. E. D. Pennsylvania. July 10, 1899.)

L WRONGFUL LEVY OF EXECUTION-LIABILITY OF PLAT"'l'TIFF-GIVING 011' IN·
DEMNITY BOND.
An execution plainti!! Is only llable' as a joint trespasser, for a wrongful

levy by the officer on the property of a third person, where he Interferes
with the action of the officer, by direction Qr otherwise; but the giving
by him to the officer ofa bond of indemnity for holding such property Is
sufficient evidence of such an interference, since it determines the future
action of the officer with respect to the property.

I. SAME-LIABILITY 011' SURETY ON INDEMNITY BOND.
The fact alone of signing as surety a bond of indemnity given by a

plalnti!! to a sheri!! to secure his holding of goods levied on under an exe-
cution, and claimed bya third person, does not render the surety llable for
the trespass of the officer in wrongfully levying on such goods. Such bonds
are In some states provided for by statute, and are favored in general, and
there Is no such relation' between the surety, as such, and the officer, as
makes him an active prIncipal In the trespass, or justifies a court In en-
largIng the liability of his contract. For still stronger reasons, one who
merely requests the surety to sign the bond, and agrees to protect him from
loss by reason thereof, does not thereby render himself liable for the
trespass to the owner of the property.

On Demurrer by Defendant National Bank.
N. Dubois Miller, for demurrant.
O. Wilfred Conard, opposed.

GRAY, Circuit Judge. The statement of plaintiffs' claim sets
forth:
That the plaintiffs, J. H. Weller and Robert T. Weller, are now, and at the

time of the bringIng of this suit and the accruing of the cause of action were,
.citizens and residents, the one of the territory of Oklahoma, and the other of
the state of Missouri. That theretofore they were engaged In a general mer-
chandise business in Garfield county (formerly 0 county), in the territory of
Oklahoma. The defendants Hanaur, Kohn & Co. were, and are still, engaged
in general merchandise business In the city of Philadelphia. "Upon the 11th
day of August, 1894, the defendants Hanaur, Kohn & Co. caused an attach-
ment to be Issued out of the district court In and for the county of Kingfisher,
in the territory of Oklahoma, In a certain action there pending, wherein the
said Hanaur, Kohn & Co. were plaintiffs and one William Friend was defend-
ant, and directed to the defendant G. W. Johnson, who was sheriff of said 0
county. Pursuant to the said attachment, the said G. W. Johnson upon the
12th day of August, 1894, at the solicitation of the said Hanaur, Kohn & Co.,
levied said writ of attachment on the goods and chattels of the plaintiffs, being


