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THE AMERICA et ali
(District Court, E. D. New York. June 23, 1899)

CorLrsioN—L1aBILITY OF Tua FOR INJURY BY Tow.

A tug with three barges in tow, singled on hawsers 175 fathoms iL
length, which without excuse passed dangerously near an anchored vessel,
against which one of the barges was swept by the tide, cannot shift the
burden of responsibility for the collision on the tow, merely because she
herself passed in safety, as it was her duty to make due allowance for the
effect of the tide on her tow, and her own fault was the proximate cause
ot the injury, though there may have been error of judgment in the manage-
ment of the barge in extremis.

In Admiralty. - Suit to recover damages for collision.

Cowen, Wing, Putnam & Burlingham, for libelants.
Carpenter & Park, for The America.
James Armstrong, for The Indian Ridge.

THOMAS, District Judge. On November 11, 1898, the barge In-
dian Ridge, in tow of the tug America, collided with and injured
the ship Susanne, lying within the anchorage grounds off Staten
Island, and heading about due north. The night was clear, the tide
¢bb, and the wind northwesterly. The damages to the ship, and the
liability of the tug and: barge therefor, are stipulated. The tug
and barge each charge the other with the fault causing the collision.

The America had three barges in tow, singled out on hawsers of
about 175'fathoms in length. The Indian Ridge was the first barge.
The America claims to have proceeded upon a course southwest by
south from Governor’s Island, until the light upon Norton’s Point
was ohserved coming out by Ft. Hamilton, and that she then changed
her course to south down the channel, and that while on such course
she saw about three points on her starboard bow, and about 1,500
feet away, the anchor.light of the ship, and that when abreast of
said light, and on a course of about 600 feet from the ship, it was
discovered that the Indian Ridge was not following the tug, but was
sheering to the starboard, and that it continued to sheer until it
struck the ship on her port bow. The captain of the tug states that
“there was a slight-smoke from the Bayonne Copper Works, but
nothing only just for a minute or so.” This claim of the America
may now be tested. French, the master of the America, on the 22d
of November, 1898, made and swore to a statement purporting to
give an account of the accident, in which he states that he sighted
a ship at anchor about four points off his starboard bow, and about
500 yards distant; that, on account of a dense smoke coming from
the Bayonne, N. J., Oil Works, he did not see the ship’s lights sooner,
and continues:

“I immediately put the wheel starboard, and the barge Indian Ridge put his
wheel to port, and went to the westward of the ship. The hawser parted on
the America’s butts. The barge Indian Ridge struck the ship a glancing blow,
and went clear and anchored. The tug went about 100 yards clear of the ship.

In my judgment, if the barge bhad followed the tug there would not have been
any eollision.”
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This statement is not in entire accord with the master’s present
evidence. But there are other reasons for believing that the pres-
ent claim of the master of the America is untenable. The insistence
that after leaving Governor’s Island she proceeded upon a course
southwest by south, until the light upon Norton’s Point was observed
coming out by Ft. Hamllton, and that she then changed her course
to the south, and held such course down the channel, if true, would
preclude her going upon the anchorage grounds at all. Hence the
adoption of these courses would necessitate the conclusion that the
Susanne was not within the anchorage grounds, but was some dis-
tance to the eastward thereof. However, it satisfactorily appears
that the Susanne was upon the anchorage grounds, and that the
America continued upon her first course until she was also upon
the anchorage grounds, and that she did not then pursue the course
to the south, but adopted a course somewhat to the eastward of
south, whereby she ran across the bows of the Susanne, and so near
to the same as to allow the ebb tide to take the Indian Ridge in
dangerous proximity to the ship. It is undoubtedly true that the
master of the Indian Ridge ported his wheel, and ran to the port
gide of the ship; but he did this in extremis, for the purpose of
producing a glancing blow, which was intended to diminish the dam-
age threatened by the tug’s negligence. The claim of the America
is that the Indian Ridge, with a powerful tug towing her, and two
heavy barges in the rear, sheered out of her course 600 feet or more,
so as to get on the port side of the ship. Such a thing may not be
impossible, but it seems to the court too improbable- for adoption
without a great preponderance of evidence. The wind was from the
northwest, the tide was ebb, the tug was presumably ample to do
her work, and, as has been stated, the barge, to make the sheer
claimed, must have overcome the powerful influences operating both
upon her bow and her stern.

It is urged that, as the tug safely passed the ship, the burden is
upon the barge to explain her collision with it. The tug lays the
course and furnishes the power, and it is the usual duty of the tow
to follow the tug. If the tug leads the tow so near to an anchored
ship that the tide carries her against it, the burden is not shifted
from the tug to the tow by the fact that the tug herself escaped
collision. It is the duty of the tug to provide sufficient space be-
tween her course and other vessels to allow, not only her own safe
passage, but that of her tow; and if she be towing three barges,
singled out on hawsers of the length of 175 fathoms, the tug must
consider the action of the tide upon such tow. The tug was within
the anchorage grounds without excuse, she passed too near the ship,
and these faults were the proximate causes of the collision. The
contention that the barge did not keep a proper lookout is not sus-
tained. The libelant should have a decree for his damages and
costs against both vessels, collect1b1e in the first instance against
the Amerlca, o :
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SLOAN v. UNITED STATES.
(Circuit Court, D, Nebraska. July 1, 1899.)

1. INgYANS—SUIT FOR ALLOTMENT OF LARDS—SPECIAL JURISDICTION OF (1ROUIT

OURTS.

Under the act of August 15, 1894 (28 Stat. 805), giving any person of
Indian blood who claims to be entitled to land under any allotment act or
grant made by congress, or to have been unlawfully denied or excluded
from any allotment or parcel of land, the right to maintain a suit therefor
in the proper circuit court of the United States, and giving such courts
Jurisdiction to try and determine such suits, their judgments in favor of
a claimant, when certified to the secretary of the interior, to have the
same effect as if the allotment had been allowed by him, the jurisdiction
of a court over such a suit is not defeated because the title to the land
involved remains in the United States, nor is an adverse decision on the
claim by the land department conclusive against the legal rights of the
claimant,

2 SaMr—LANDS oF OMAHA TRIBE—ALLOTMENTS IN SEVERALTY.

Act Aug. 7, 1882 (22 Stat. 341), relating to the lands of the Omaha tribe
of Indians in Nebraska, and providing for allotments therefrom in sev-
eralty, supérseded all prior acts and treaties on the subject, and all sub-
sequent allotments are governed solely by its provisions, both as to the
right to allotment and the quantity of land.

8. SAME. -

Under sald act, which provided for allotments “to the Indians of said
tribe,” no distinction can be made as to whether they were of full or
mixed blood, or on account of the length of their residence on the reserva-
tion; and it is immaterial that an applicant for an allotment was not
residing with the tribe in 1865, at the time of the treaty under which
previous allotments were made. Neither is the right of an Indian who
was a member of the tribe when the act was passed, and residing on the
reservation, to an allotment, affected by the fact that allotments had been
made to his ancestors under previous acts or treaties.

On Demurrer to Amended Bill.

Charles E. Clapp and Thomas L. Sloan, for complainant.’
A. J. Sawyer and Chase & Comstock, for defendant.

SHIRAS, District Judge. On the 15th day of August, 1894, the
congress of the United States enacted a statute reading as follows
(28 Stat. 305):

“That all persons who are in whole or in part of Indian blood or descent,
who are entitled to an allotment of land under any law of congress, or who
claim to be so entitled to land under any allotment act or under any grant
made by congress, or who claim to have been unlawfully denied or excluded
from any allotment or any parcel of land to which they claim to be lawfully
entitled by virtue of any act of congress, may commence or prosecute or de-
fend any action, suit, or proceedings in relation to their right thereto, in the
proper circuit court of the United States. And said courts are hereby giver
jurisdiction to try and determine any action, suit or proceedings arising within
their respective jurisdictions, involving the right of any person, in whole or in
part of Indian blood or descent, to any alotment of land under any law or
treaty. And the judgment or decree of any such court in favor of any claim-
ant to an allotment of land, shall have the same effect, when properly certified
to the secretary of the interior, as if such allotment had been allowed and ap-
proved by him.”

The present proceedings were instituted under the jurisdiction
created by this act of congress, it being averred in the amended bill
95 F.—13



