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enaJty of forfe1ture of thelr wages, by reason of the fact that at the
time of their leavmg the vessel other competent seamen could be-
readily secured at Seattle to take their places. But the law does not
make an exception, or leave the matter in the discretion of the court.
The master had a perféct right to exact of these libelants full per-
formance of their contract, and to refuse to pay their wages before
the arrival ,of the ship at ‘San Francisco. If ‘the libelants ‘had not
become déserters by leaving the ship without ‘the master’s consent,
they would have been entitled, after the loading of the ship at this
port, to receive one-half of the wages earned up to that time, under
the provisions of section 4530 Rev. St. U. 8., as amended by the act
entitled “An act to amend the laws relating to American seamen, for
the protection of such seamen, and to promote commerce,” approved
December 21, 1898; but, havmg ‘incurred a forfeiture of all of their
wages, this statute aﬁords them no ground for relief. A decree will
be entered dismissing the libel.

THE QUEVILLY.
(District Comt E. D. Pennsylvama June 12, 1899)

1. Comqmc'rs——CO}aRcrON—THREAT oF LEGAL PROCEEDINGS.
A declaration by the agent of a tug company that he would commence
legal proceedings sgainst a foreign vessel, unless a charge made for towage
© was acceded to and:approved by the: captain, doezs not constitute coercion.

2. TowAdrR—CONTRACT—TONNAGE . OF ‘VESSEL.. "

‘The.amount due for the towage of a French vessel in and out of port
depeqded under the contract, on thé tonnage of the vessel. ‘Her French
papers gave the net tonnage as 1,709 tons; but the United States customs
authorities refused to accept such measurement, and had her remeasured,
which gave her a net tonnage 0f ‘3,106 tons. Neo proof of the method by
which she was measured in France was given, but it appeared from her
carrying capacity and . gross ‘tonnage that the net tonnage stated in her
papers could not have been redched by any rule of ordinary maritime meas-
urement. Held, that the measurement made here would be accepted as cor-
rect, and govelned the contract for towage.

In Admlralty. This was a suit to recover for towage.

Curtis Tilton, for libelant. -
Horace L. Cheyney and John F. Lewis, for respondent.

McPHERSON, District Judge. This is a controversy concerning
the amount due for the inward and outward towage of the French
bark Quevﬂly between the sea and the port of Philadelphia, both
sums being in dlspute The services were rendered in August, 1897,
upon the occasion of the bark’s first voyage to this port. She was a
new, four-masted, steel bark, built to carry petroleum, and was com-
ing to America in ballast. As she approached the capes, the tug
Protector offered to tow her from the Delaware breakwater to the
city. The owners of the tug belong to the Tugboat Owners’ Associa-
tion of Philadelphia, whose members have agreed to charge certain
rates for towage, based upon ‘the net registered tonnage of the vessel
to which such service is rendered. Thé master of the Protector in-
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formed the captain of the bark that he would charge these rates, and
was told by the captain that her net registered tonnage was 1,709
tons. The master of the tug refused to accept this statement, saying
that the bark looked twice as large, and more or less dispute fol-
lowed upon this point. Finally, as the captain of the bark insisted
that the net registered tonnage of his vessel was no more than 1,709
tons, the tug agreed to tow her to Philadelphia upon that basis, but
with the further agreement that, if she should be found to be larger,
the price to be paid should be correspondingly increased. After the
vessel reached Philadelphia, the captain of the bark approved a bill
for towage amounting to $122, this being the agreed rate upon the
basis of 1,709 tons. The United States customs authorities refused
to accept the vessel at this tonnage, and she was thereupon measured
by the government officials aceording to the rules prescribed by the
Reviged Statutes, and was found to have a net registered tonnage of
3,106 tons. When this fact became known to the agent of the tug,
he insisted upon being paid at that rate; and after some further
contention the captain of the bark approved a bill for $220 based
upon the customs measurement, stating expressly that the second
bill annulied the first. The second bill was not given under coercion.
It is no doubt true that the agent of the tug threatened that, if set-
tlement were not made, he would attach the vessel, and have the
dispute settled by the proper tribunal; and it may be also true that
the captain of the bark considers this threat to be “oppression.” He
so testified, but clearly it had no such legal effect. If the parties
could ‘not agree, the dispute could only be properly adjusted by a
suit. There was nothing coercive in the declaration that this method
of settlement would be resorted to. So far as the inwaid towage is
concerned, therefore, we find as a fact that the contract asserted by
the libelant was made, and that the sum of $220 is. due upon this
account. The contract for outward towage was made by the agent
'of the tug with Mr. Lepitet, the agent of the bark; and, although there
is a confliet in the testimony concerning the terms of the agreement,
we have little hesitation in finding that the service was to be paid
for upon a tonnage of 3,106 tons,—the price amounting to $368.
The captain of the bark approved a bill for this sum, adding a clause,
—which,. under the facts hereafter stated, is of no importance,—
“under reserve of the French measurement,” After the bark reached
‘the breakwater, the captain agreed to pay a further sum of $30 for
towage to the Five Fathom Bank, and this amount is conceded to
be due. ,

It seems to us that little discussion is needed. It is true that the
net registered tonnage of the bark, according to her French papers,
was 1,709 tons, but the method by which this result was reached was
not proved; and it is clear that it must have been reached by apply-
ing some method of measurement not in use here, or in general use
anywhere. The bark has a carrying capacity of 3,800 tons. She has
a gross tonnage of 3,481.52 tons, and, according to her ship’s papers,
from this is to be deducted, for “machines and other deductions,
¥ oo* % 1,771.92” tons, leaving only 1,709.60 tons as her net regis-
tered tonnage. Wo explanation was offered of this unusual result;
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but, as the tonnage of 3,481 tons is said to be “special for the settle-
ment of the prime (premium) according to the law of January 30,
1893,” it is at least possible that the explanation may be found in
the terms of that law. What these terms are, we are not informed.
They may perhaps fix one rule of measurement in order to calculate
a bounty to be paid, while another rule may be used when the pur-
pose is to calculate capacity according to the ordinary maritime meas-
urement. However this may be, the testimony before us establighes
the fac¢t that no rule of maritime measurement in ordinary use could
_produce the net tonnage contended for by the respondent. We
therefore conclude that a proper measurement of the vessel was made
by the customs authorities, and that her true net tonnage is 3,106
tons. Upon this tonnage the tug was entitled to charge, under the
terms of the two contracts in proof. The libelant is therefore enti-
tled to a decree for $618, with interest from August 18, 1897, and
costs,

THE VICTORIA (three cases).
(Circuit Court of Appeals, Second Circuit. May 25, 1899.)
Nos. 135-137.

1. TowAGE—NEGLIGENCE OF Tuas—NAvIcATION OF HunsoN RIVER.

It appearing by the evidence that it has not been the custom in navigat-
ing the Hudson river to send tugs ahead as scouts in stormy weadther, be-
fore venturing with tows which are inecapable of withstanding heavy seas,
as is the practice in the larger waters opening into the ocean, and that the
customary method is ordinarily safe on the river, a tug cannot be held in
fault for proceeding with a tow in the customary manner without taking
such precaution,

2. SAME~-DuTY TO OBSERVE WEATHER SIGNALS.

Navigators of tugs towing on the Hudson river are not chargeable with
negligence in failing to observe the signals, or to keep themselves advised
of the predictions of the weather bureau as to coming storms along the At-
lantic coast, it appearing that it is not customary to regulate navigation on
the river by such predictions, and there being no evidence that such nav-
igation is ordinarily affected by storms along the coast.

3. BAME—EvVIDENCE CONSIDERED.

Evidence considered, and held insufficient to establish a charge of negli-
gent navigation on the part of a master of a tug, in charge of a flotilla
consisting of three tugs and a large number of canal boats s tows, which
he was bringing down the Hudson river, which would render the tugs
liable for the loss of some of the canal boats in a storm.

Appeal from the District Court of the United States for the
Southern District of New York.

These three causes come here upon appeal from decrees of the dlstmct
court, Southern district of New York, holding the tugs Victoria, Pocahontas,
and XKomuk liable for damages received by certain canal boats in tow
of the tugs in a storm on August 29, 1893, in the Hudson river, about off
Tarrytown. . The tow, consisting of 28 loaded canal boats in 7 tiers, left
Albany on the evening of the 27th, crossed Newburgh Bay on the after-
noon of the 28th, and between 9 and 10 p. m. of the same day had reached
the vicinity of West Point, where the tugs which had brought the tow
from Albany were relieved by other tugs of the same- line, to wit, the
three libeled in these suits. They proceeded down through the High-
iands, passing Stony Point some time between 12:30 and 1 a. m., and kept



