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fulfilled. The mechanics of storms, those vast and subtle forces of
the air which give rise to atmospheric disturbances, and supply the
energy needed to continue them, are still little understood; but the
forecasts and reports of the weather bureau are regarded of suffi-
cient consequence to permit their acceptance as evidence, and the
seafaring man cannot be absolved from the charge of carelessness
and temerity if he fails to give heed to its predictions. Its fore-
casts and warnings, so far as they can be obtained by surface reading
only, have reached a high degree of accuracy; and, as the extent of
the area from which its reports are received is extended, its value
has been enhanced. It is a distinguishing characteristic of the lower
South Atlantic Coast that a period of heavy rainfall may always be
expected in July and August, and no extraordinary acamen is required
to predict the same. TUnder these circumstances, I must hold that
the landing of a large cargo of rice upon this uncovered wharf in the
face of a threatened storm, without making abundant and effective
preparations for protecting it for such a period of time as would af-
ford the consignees fair opportunity to remove it, was an act of
culpable carelessness, not justified by any necessity; for other and
covered wharves were available, as is proved by the evidence and the
fact that the ship was removed to a covered pier and discharged the
remainder of her cargo without damage. I must hold, further, that
it has not been proved to my satisfaction that the consignees had fair
opportunity to examine the rice, to separate it, and remove it, before
the rain commenced. The testimony which tends to show that the
consignee was negligent in not removing the rice with sufficient rapid-
ity falls short of the required proof, for a party clearly in fault, in
order to relieve himself of the liability therefor, must make it equally
clear that the party seeking relief is himself to blame for not avoiding
the consequences of that fault. Courts of admiralty, in giving or
withholding damages, are not circumscribed within the strict bound-
aries of courts of law, but are habitually governed by enlarged prin-
ciples of justice and equity, and it has been a question of serious
concern whether the consignee was so far free from blame that a
court could justly, in the exercise of a conscientious discretion, award
the full measure of damages claimed; but to entitle the ship, found
to be in delicto, to such relief, the proof of fault in the libelant should
be stronger than the testimony affords. It follows that a decree must
be entered for the libelant for damages; the amount to be settled
hereafter, if not agreed upon.

THE C. F. SARGENT,
(District Court, D. Washington, N. D. June 21, 1899.)

1. BEAMEN—ABANDONMENT OF SHIP—FAILURE TO PROVIDE PROPER QUARTERS.
Seamen are not justified. in leaving their ship before the expiration of
their time of service on account of a failure to make their quarters com-
fortable, as required by law, where they made no complaint on that ground

to the captain, : :
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2. SAME—UNSEAWORTHINESS.

Seamen who have signed shipping articles, if they have reason to be-
lieve the vessel to be unseaworthy, may demand a survey; but they are not
permitted to determine for themselves the question of seaworthiness, nor
to leave the vessel on the ground of unseaworthiness without having re-
quired a survey.

8, SAME—FORFEITURE OF WAGES.

Shipping articles by which seamen contract to serve on a ship during a
specified voyage, and until she reaches a certain port, not exceeding a
stipulated term, constitute a lawful contract; and on a desertion of the ship
by the seamen, without sufficient cause, before she reaches the port of
discharge, or the expiration of the stated term of service, the penalty for
which is a forfeiture of their wages for the time served, they are afforded
no relief by the act of December 21, 1898,

Libel in rem to recover wages under a contract to serve as able
seamen on a voyage from Tacoma to Honolulu; thence to San Fran-
cisco, the port of final discharge, either direct, or via one or more
ports on the Pacific Coast, for a term of time not exceeding nine
calendar months. The vessel proceeded on said voyage from Tacoma
to Honolulu, where cargo was discharged, and returned in ballast
from Honolulu to Seattle, where cargo was taken on for San Fran-
cisco. The libelants left the ship at Seattle without the master’s
consent, and they claim that, upon a proper construction of their con-
tract, the voyage for which they shipped terminated on the arrival of
the vessel at Seattle; and they also claim that they were not bound
to proceed in the vessel to San Francisco, for the reason that the ves-
sel leaked when loaded, and was in an unseaworthy condition,

M. M. Madigan, for libelants.
‘Wm. H. Gorham, for claimant,

HANFORD, District Judge. In the testimony and the argument
there appears to have been a contention as to whether or not the
forecastle where the men slept in the ship was heated and made com-
fortable as required by existing laws, but no complaint or request re-
specting that matter was made to the captain. Therefore, whatever
the fact may be .as to the actual condition of the sailors’ quarters,
the libelants were not justified in leaving the vessel on account of
any such defect.

The libelants’ demand, as set forth in their libel, is for the amount
of wages which they respectively earned by service in the ship pur-
suant to their contract; and, as they have stated their case, it is
simply a demand for wages. There is no question but what the libel-
ants worked faithfully on the voyage from Tacoma to Honolulu, and
while the vessel lay at Honolulu and on her return passage to Seattle,
and only a part of the wages which they earned has been paid to them.

It is my opinion that the libelants were not justified in leaving the
ship, without the master’s consent, by reason of the unseaworthiness
of the vessel. The vessel was in a leaking condition on the trip from
Tacoma to Honolulu, and it was necessary for the crew to pesform
considerable labor in manning the pumps; but the vessel dic not be-
come water-logged, and she reached Honolulu in safety, and on the
return trip to Seattle, when she “was light, she took in very little
water. After arrival at Seattle, and before the libelants left her, a
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carpenter employed by the master located the leak and stopped it;
and after taking on cargoe a certificate of seaworthiness was given to
the vessel by an agent of the underwriters, who is an experienced
mariner, and who gave a careful examination, and found her to be in
a seaworthy condition, and who has testified as a witness in this case
that he did examine the ship, and that she appeared to him to be
staunch and fit to go to sea, and that he would not have given the
certificate if he had not believed that she could make the voyage to
San Francisco safely. The United States inspector of hulls of steam
vessels has also appeared as a witness in this case, and testified that
he found the ship to be seaworthy. Under the circumstances shown
by the uncontradicted evidence, the seamen were not authorized to
determine the question as to the seaworthiness of the ship, and they
cannot be relieved from their obligation to perform their contract,
under the shipping articles which they have signed, on the ground of
unseaworthiness. If they in good faith believed that it was unsafe
for the ship to go to sea, they might have demanded a survey, which,
if fairly made by competent persons, would be treated by the court as
conclusive for the purpose of determining whether the men should
or should not be discharged before completion of the voyage. Their
claim that the men were entitled to leave the ship because they had
been overworked on the run to Honolulu, and that they were, in con-
sequence of overwork in manning the pumps, weary and in need of
rest, has not been substantiated by the evidence. The vessel was 21
days on the run from Tacoma to Honolulu, and during part of that
time the pumps were operated by a donkey engine. The crew did
not man the pumps to exceed 8 or 9 days, and at no time were they
required to work excessively., They exchanged watches regularly,
as is customary on shipboard at sea, and they had ample time to re-
cover from their weariness before they left the ship.

The contract contained in the shipping articles signed by the libel-
ants provides for a term of service, and not merely for service upon a
specified voyage. By said contract the libelants bound themselves
to serve as mariners on board the C. F. Sargent on her contemplated
voyage, and for a term described as follows:

“From the port of Tacoma to Homnoluly, H. I, and back to San Irancisco,

Cal., as a final port of discharge, either direct, or via one or more ports on the
Pacific Coast, for a term of time not exceeding nine calendar months.”

This contract is worded to meet fairly and fully the requirements of
section 4511, Rev. St. U. 8., which prescribes that every agreement of
seamen to serve in American vessels shall set forth definitely, among
other things, “the nature and so far as practicable, the duration of
the intended voyage or engagement, and the port or country at which
the voyage is to terminate.” The Occidental, 87 Fed. 485. This
contract is certainly definite as to the duration of the engagement,
and specifies the port of final discharge. It is a lawful contract,
broken by the libelants by their having quit the service of the ship
before her arrival at San Francisco, or the expiration of the term of
nine months, without the master’s consent; and the penalty for the
breach of their contract is forfeiture of their wages.

On behalf of the libelants it is urged that they be relieved from the
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enaJty of forfe1ture of thelr wages, by reason of the fact that at the
time of their leavmg the vessel other competent seamen could be-
readily secured at Seattle to take their places. But the law does not
make an exception, or leave the matter in the discretion of the court.
The master had a perféct right to exact of these libelants full per-
formance of their contract, and to refuse to pay their wages before
the arrival ,of the ship at ‘San Francisco. If ‘the libelants ‘had not
become déserters by leaving the ship without ‘the master’s consent,
they would have been entitled, after the loading of the ship at this
port, to receive one-half of the wages earned up to that time, under
the provisions of section 4530 Rev. St. U. 8., as amended by the act
entitled “An act to amend the laws relating to American seamen, for
the protection of such seamen, and to promote commerce,” approved
December 21, 1898; but, havmg ‘incurred a forfeiture of all of their
wages, this statute aﬁords them no ground for relief. A decree will
be entered dismissing the libel.

THE QUEVILLY.
(District Comt E. D. Pennsylvama June 12, 1899)

1. Comqmc'rs——CO}aRcrON—THREAT oF LEGAL PROCEEDINGS.
A declaration by the agent of a tug company that he would commence
legal proceedings sgainst a foreign vessel, unless a charge made for towage
© was acceded to and:approved by the: captain, doezs not constitute coercion.

2. TowAdrR—CONTRACT—TONNAGE . OF ‘VESSEL.. "

‘The.amount due for the towage of a French vessel in and out of port
depeqded under the contract, on thé tonnage of the vessel. ‘Her French
papers gave the net tonnage as 1,709 tons; but the United States customs
authorities refused to accept such measurement, and had her remeasured,
which gave her a net tonnage 0f ‘3,106 tons. Neo proof of the method by
which she was measured in France was given, but it appeared from her
carrying capacity and . gross ‘tonnage that the net tonnage stated in her
papers could not have been redched by any rule of ordinary maritime meas-
urement. Held, that the measurement made here would be accepted as cor-
rect, and govelned the contract for towage.

In Admlralty. This was a suit to recover for towage.

Curtis Tilton, for libelant. -
Horace L. Cheyney and John F. Lewis, for respondent.

McPHERSON, District Judge. This is a controversy concerning
the amount due for the inward and outward towage of the French
bark Quevﬂly between the sea and the port of Philadelphia, both
sums being in dlspute The services were rendered in August, 1897,
upon the occasion of the bark’s first voyage to this port. She was a
new, four-masted, steel bark, built to carry petroleum, and was com-
ing to America in ballast. As she approached the capes, the tug
Protector offered to tow her from the Delaware breakwater to the
city. The owners of the tug belong to the Tugboat Owners’ Associa-
tion of Philadelphia, whose members have agreed to charge certain
rates for towage, based upon ‘the net registered tonnage of the vessel
to which such service is rendered. Thé master of the Protector in-



