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court with reference to that matter, and the cautions which it gives
the inferior federal tribunals, come very often. We referred to some
of them in the opinion passed down in Murphy’s Case (May 18, 1898)
87 Fed. 549. Since then a resumé of the decisions and the rule Stated
in Murphy’s Case have been given and reiterated on several occa-
sions,—one in Tinsley v. Anderson, 171 U. 8. 101, 104, 105, 18 Sup.

Ct. 805, and the latest in Fitts v. McGhee, 172 U S. 516 532, 533,

19 Sup. Ct. 516. The substance of the position is that although the
habeas corpus statute of the United States is very peremptory in
its letter, that the writ shall issue on application, yet the supreme
court has practically so construed it as to hold that it does not de-
prive the federal courts of the use of a certain judicial discretion with
reference to the granting of such petitions; and that court has, in
the many cases which have been before it, so cut down that dis-
cretion as to leave very little power in this matter, and, in substance,
to reprove its exercise, unless the application is made by a federal
official, or has relation to the obstruction of interstate commerce,
or to some other unlawful and unconstitutional obstruction of a con--
tinuing character. The distinction is reterred to in Ohio v. Thomas,
173 U. 8. 276, 19 Sup. Ct. 453. There is nothing presented by this
petition of an exceptional character, and nothing to indicate that
the petitioner will not receive prompt and complete relief, either

by writ of error or on habeas corpus, in the courts of the state, with
the undoubted right, in case a federal question should be raised
and determined against him, to go to the supreme court on error.

Under the circumstances, we are satisfied that the supreme court
has not left us the power to exercise our judicial discretion in favor
of granting this petition. Petition denied.

CALIFORNIA FIG-SYRUP CO. v. WORDEN et al.
(Circuit Court, N, D. California, June 5, 1899.)
No. 12,378.

UxnrFAIR CoMPETITION—RIGHT TO RELIEF—CALIFORNIA F16 SyrRUP.

The California Fig-Syrup Company is entitled to protection from unfair
competition in its business in the production and sale as a medicine of the
compound known as “Syrup of Figs,” irrespective of any question of
trade-mark, and to an injunction against the production and sale of a
similar article put up in such form that it can be sold to an ordinary pur-
chaser as the preparation of such company. 'The fact that the prepara-
tion may not, as a medicine, accomplish all that is claimed for it, is not
sufficient evidence of fraud to deprive the company of the right to relief
in a court of equity.1

This was a suit in equity for infringement of trade-mark, and un-
fair competition. On final hearing.

‘Warren Olney, for complainant,
Purcell Rowe and John H. Miller, for respondents.

1 As to unfair competition in trade, see note to Scheuer v. Muller, 20 C. C.
A. 165, and supplementary thereto, under same title, note to Lare v. Harper,
30 C. C. A, 376.
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MORROW, Circuit Judge (orally). This case is now before the
court, upon thé pleadings and the evidence, for a final judgment.
When the case was heard upon an application for a preliminary in-
junction, the court considered all matters that were then presented,
and awarded the preliminary injunction, upon the ground that the
complainant had made such a showing by the pleadings and affidavits
that it was entitled to an injunction against the sales of Fig Syrup
by the defendant. 86 Fed. 212. The case, a8 now presented, sup-
ports the allegations of the bill of complaint, and, in my judgment,
presents a controversy not very different from the one considered
by the court upon the application. for the injunction. There is some
little difference in the arguments and briefs of counsel. A little more
of an effort is made by the respondents to impeach the equities of the
bill of complaint, and the language of the briefs is a little more vig-
orous than it was in the preliminary hearing. The complainant is
now charged with deception, somewhat more specifically than before,
in the character of the article for which it seeks protection; but I
do not discover any different principles involved in the determination
of the issues than were originally presented to, and considered by,
the court.

The complainant produces an article called a “fig syrup,” or “syrup
of figs,” and from the evidence it appears that it origindted the
article or preparation produced, and extensively sold under that name.
It appears from the testimony that the respondents have made an
article of similar character, and have put it up in bottles under sub-
stantially the same name as complainant’s preparation. There are
some differences in the matter of labels and the appearance of the
bottles, but they are not such differences as would attract the atten-
tion of the ordinary purchaser; that is to say, if a person desired to
purchase a bottle of California Fig Syrup, or Syrup of Figs, prepared
by the complainant, there would be no difficulty in selling to such a
purchaser the article prepared by the respondents. Under the law
28 it has been recently construed by the courts, the complainant in

ch a case is entitled to be protected from such an unfair competition.
ihe courts have been advancing with respect to this question of pro-
tecting persons in their legitimate business enterprises from the ap-
propriation of others. They will restrain persons who are engaged
in what is called “unfair competition in trade,” and will prevent them
from appropriating the fruits of skill and enterprise of others. “Ir-
respective of any question of trade-marks, rival manufacturers have
no right, by imitative devices, to beguile the public into buying their
wares under the impression that they are buying those of their rivals.”
Coats v. Thread Co., 149 U. 8. 562, 13 Sup. Ct. 966.

The respondents contend that this case involves only a question
of trade-mark. But on the part of the complainant it is claimed
that this is not merely a trade-mark case, but that it goes further,
and involves unfair competition, wherein the respondents hope to
trade upon the reputation of the complainant’s preparation. The
cases where this article has been in controversy in other circuits
appear to have turned upon the question of whether or not there was
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an infringement of the complamant’s trade-mark. But in this cireuit
the circuit court of appeals, in the case of Improved Fig- leup
Co. v. Califernia Fig-Syrup Co., 4,C. C. A. 264, 54 Fed. 175, has, in
my judgment, determined that thls complamant is ‘entitled. to be pro-
tected, not only in its trade- mark, but in its business, in the produc-
tion and sale of this particular artlcle as a liquid laxative medicine,
and that the production by any other person of a compound that
could be.sold to the ordinary purchaser as complamant’s compound is
an infringement of the business of the Lomplamant in the sale of the
article. I so construe the OplIIIOIl of the ecircuit court of appeals in
the case c1ted and I feel that I must follow that constructlon in enter-
ing a final. Judoment in this case. I may say further that T am satis-
fied w1th that opinion. It seems to me to be supported by recent
cases in the Seventh circuit, as well as in ingland, where articles not
more meritorious than thls article, in the exclusive right claimed for
a name, have been fully protected by the courts from unfair competi-
tion in the sale of articles under similar names,

It is spud with much earnestness on behalf- of the respondents in
this case that the complamant’s clalm for its Cahforma Fig Syrup,
that it permanently overcomes habitual constipation, is not justified
by the evidence, and for that reason the claim should be treated as
fraudulent or deceptive, and that, .therefore, the complainant has not
come into 'a court of equity Wlt'h clean hands. 'The effect of any
mediciné to permanently relieve constipation is, as 1 understand i,
largely a matter dependent upon the. constltutlon apd habits of the
person tréated. It is not an absolute fact that any medicine perma-,
nently relieves the disorder. The practice of medicine differs in this
respect from the practice of surgery. . In surgery, when a limb is cut
off or a tumor removed, the effect is posmve and certain, but medicine
iy administered to assist nature in regaining its normal condition.
I do not understand that medicine alone produces a permanent cure
in such ailments as pertaln to the natural functions. It is rather that
medicine . ass1sts in securing relief. And, while a person afflicted
with permanent or chronic constipation cou]d probably not be cured
by merely taking I'ig Syrup, neither could he be by taking any of
the other preparations mentioned in the testimony of the physicians.
These remedies are intended to assist nature in removing disorder
from the system, and that is'all that can be said of any of them.
It follows that the objection urged by the respondents, that complaiu-
ant’s preparation does pot produce the effect claimed for it, is not,
under the cmeumstances an objection that can be enteltamed as
establishing the complamant’s preparation as fraudulent and deceptive.,
It may not possess all the virtues claimed for it, but I am not pre-
pared to say that the complainant is engaged in preparing and selling
an article under the cover of false and fraudulent representations.
In my opinion, it is as Jmuch entitled to the protection of the court
as the “Hunyadi Janos water” in Saxlehner v. Apollinaris Co. [1897] 1
Ch. 893, 13 Times Law Rep. 258; the “Red Cross plaster” in Johnson
& John%on v. Bauer & Black, 27 C. C. A, 374, 82 Fed. 662; “Baker’s
chocolate” in Walter Baker & Co. v. Sanders 26 C. C. A. 220 80 Fed.
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889; or the “Chicago waists” in Gage-Downs Co. v. Featherbone Cor-
set Co., 83 Fed. 213. I shall therefore direct that an interlocutory
decree be entered in this case in favor of the complainant, and the
usual reference to the master,

NATIONAL BISCUIT CO. v. BAKER et al
(Circuit Court, S. D. New York. June 27, 1899.)

UNFATR COMPETITION-~PRELIMINARY INJUNCTION.

“Uneeda,” as applied to a biscuit, is a proper tlade-mark, and the pro-
prietor is entitled to an injunction against the use of “Iwanta” by another
manufacturer as the name of a similar biscuit put up and sold to the trade
in packages o similar as to be calculated to deceive consumers.1

Motion for preliminary injunction against sellers of alleged infring-
ing goods; the action being defended by the Ward-Mackey Company,
of Pittsburg, Pa., makers of the same,

Charles K. Offield, for the motion.
Arthur v. Briesen, opposed.’

LACOMBE, Circuit Judge. This case is too plain to waste many
words over it,—the principles of trade-mark 1nf11ngement and of un-
fair compehtlon have been so often discussed in this circuit. That
“Uneeda,” as-applied to biscuit, is a proper trade-mark, and that com-
plainant is entitled to its exclusive use in that connection, is hardly
disputed. That it bas been most extensively advertised, presumably
at great expense, is matter of common knowledge, and is asserted in
the moving papers. Defendants present the usual voluminous bundle
of affidavits by persons in the trade to the effect that in their opinion
no one is likely to mistake defendants’ biscuit for complainant’s. “As
has been often pointed out before, it makes no difference that dealers
in the article are not deceived. No one expects that they will be.
It is the probable experience of the consumer that the court considers.
Here, too, we have the manufacturer of the articles complained of,
who explalns, as usual, that, in adopting a trade-name by which to
identify his own product, he has been most “careful not to trespass
on any rights” of complainant, and that “after considerable thought”
he ﬁele(‘ted a name which should make the difference between his
woods and complainant’s “distinct and plain, so that there could be ne
possibility of mistake.” It is a curious fact that so many manufac-
turers of proprietary articles, when confronted with some well-adver-
tised trade name or mark of a rival manufacturer, seem to find their
inventive faculties so singularly unresponsive to their efforts to dif-
ferentiate. -~ Thus, in one case, with the word “Cottolene” before him,
defendant’s best effort at differentiation resulted in “Cottoleo,” and
“Mongolia” seemed to another defendant entirely unlike “Magnolia.”
The manufacturer of the articles which defendants in the case at bar

1 As to what constitutes unfair competition, see note to Scheuer v. Muller,
20 C. C. A, 165, and supplementary thereto, under same title, note to Lare v.
Harper, 30 C. C. A. 376.



