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the Inoperative state law, takes no title as against the creditors by the deed
of assignment; and all of hig acts touching the estate of the bankrupt, as well
as all acts by the state court in the administration of the same, are unauthor-
ized and void, and will be treated as nullities, wherever drawn in question.
These consequences necessarily follow from the terms of (he bankruptey act,
and this conclusion is supported by the following among many cases in which
the question i8 considered: In re Hathorn, Fed. Cas. No. 6,214; In re Binin-
ger, Fed. Cas. No. 1,420; In re Wallace, Fed. Cas. No. 17,094; In re Washing-
ton Marine Ins. Co., Fed. Cas. No. 17,246 [and other cases cited]. * * * It
follows that the assignee is a mere naked bailee for the creditors, without a
shred of title or lawful authority to the possession of the bankrupt's estate,
and it would certainly be strange if, when the bankruptcy court finds property
in the possession of such a bailee, it may not in a summary way require him
to surrender possession to the court which alone has the power to administer
the estate. The fifteenth clause of section 2, which grants authority to the
eourts of bankruptey to ‘make such orders, issue such process, and enter such
Judgments, in addition to those specifically provided for, as may be necessary
for the enforcement of the provisions of this act, in my judgment confers
ample authority on the court in a summary way to reduce into its possession
property in the unauthorized possession of an assignee or receiver of a state
court. If the property of the bankrupt is in the possession of a person who
has a colorable title, as purchaser or otherwise, it may be that the court would
not compel him, by a summary proceeding, to surrender the possession; but
where the possession, and only right of possession, are under the authority
of a state court by virtue of a general assignment for the benefit of creditors,
no contestable question is presented. The possession of the assignee and
of the state court are unauthorized, and it seems to me that this court may
well hold, as it does, that their possession is held for the benefit of the creditors
of the bankrupts, and subject to the paramount authority and jurisdiction ef this
court. No question of concurrent jurisdiction or of the conflict of jurisdiction
can possibly arise, The jurisdiction of the bankrupt court is supreme, it is
exclusive, and the acts of the state court are unauthorized and void, because
jurisdiction over the person and estate of the bankrupts is drawn to, and
vested exclusively in, this court by the adjudication of bankruptcy. An order
may be drawn directing the assignee to deliver up the property of the bank-
rupts to the receiver of this court,”

This opinion of Judge Baker is supported by several others pub-
lished in the last numbers of the Federal Reporter, and seems to me
8o clear and comprehensive that I adopt the opinion as expressing my
views on this subject. An order will therefore be made that the
trustee proceed to recover from the sheriff of Ottawa county what-
ever unconverted property of the bankrupt he may have in his pos-
session, and that he recover also whatever money has come to the
said sheriff from the collection of rents or the sale of property under
execution,
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L BANKRUPTCY —CONSTRUCTION OF STATUTE—FEES axD CoSTS
The obvious policy of the bankmptvy act of 1808, manifest in all its pro-
visions respecting fees and commissions, i3 to reduce to a minimum the
expense of administering estates; and the courts are bound to give the
statute such a construction and application as will fulfill the intention of
congress in this regard.
8. BAME—ATTORNEY’S FEES IN INVOLUNTARY CASES—DRrRAWING PETITION.
A fee of $100 is allowed to the attorneys of the petitioning ereditors in a
case of involuntary bankruptcy, payable out ¢f the estate, for their serv-
{ces In preparing and filing the petition, where adjudication was made there-
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on without contest or trial; such gervices having been rendered before the
adoption of a general rule of the court fixing the fee for such services at
a sum “not exceeding $50, in the discretion of the court.”

8. BAME—PREPARING PETITION FOR INJUNCTION.

Where attorneys for the petitioning creditors, in a case of involuntary
bankruptcy, prepared and presented to the court a petition for an injunc-
tion restralning a mortgage trustee of the bankrupt from disposing of the
property affected pendente lite, which was granted without contest, they
may be allowed a fee of $25 for such services, payable out of the estate.

4. 8BaME—SENDING NOTICES TO CREDITORS.

Attorneys for the petitioning creditors, in a case of involuntary bank-
ruptey, are not entitled to charge the estate with a fee for their services in
sending out notices of the first meeting of creditors; this being a duty
imposed by law upon the referee. But money advanced by such attorneys
to the referee, to cover the expense of sending such notices, will be re-
funded to them out of the estate. '

8. SAME—ATTENDING CREDITORS’ MEETINGS.

No allowance can be made out of the estate of a bankrupt to the attor-
neys of the petitioning creditors for their services in attending meetings of
creditors and resisting the allowance of nonprovable or exaggerated claims
against the estate, or opposing the claim of other creditors to vriority of
payment, .

8. SAME—ATTENDING SALES.

Attorneys for the petitioning creditors against a bankrupt are not ep-
titled to be compensated out of the estate for their services in attending
sales of the bankrupt’s property and inducing bidders to be present.

7. BAME—FILING FEE ADVANCED.

‘Where the attorneys for the petitioning creditors, in & case of involun-
tary bankruptey, deposit with the clerk, on filing the petition, the $25 re-
quired by the act as a flling fee, they are entitled to have the same re-
funded to ther out of the estate,

In Bankruptcy. .

New & Krauthoff, for petitioning creditors.
William Hull, for bankrupt.

PHILIPS, District Judge. The law firm of New & Krauthoff
have presented to the referee, for allowance against the bankrupt
estate, a fee of $250 for services, which the referee has approved,
and the matter has been referred to this court for revision. The
claim for this allowance is presented in the form of a petition,
which recites, in a general way, the services rendered by said at-
torneys as the basis of the allowance. It recites that they repre-
sented the petitioning creditor in filing the petition in an involun-
tary proceeding; that thereafter they presented to the court a
petition for an injunction to restrain the trustee created by the
bankrupt under a mortgage instrument from disposing of the prop-
erty pendente lite, which injunction was granted by the court. It
then recites that this firm attended to having the notices of the
first meeting of creditors sent out, and that they attended the first
meeting of creditors, and succeeded in having disallowed by the
referee a large number of claims, reducing the amount of other
claims presented, and preventing the allowance of certain other
claims as preferred demands. Their petition also recites that said
firm furnished $25 paid to the clerk upon the filing of the petition
in bankruptey, and that they also paid out to stenographer $2 for
preparing order of injunction, and the further sum of $2 for ex-
pense in sending out notices of the first meeting of creditors, and
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$3.45 for expenses in attending the first meeting of creditors. The
round sum of $250 claimed by these attorneys on the foregoing
statement presents an apt opportunity for the court to give expres-
sion to some practical views respecting such allowances in the
administration of the bankrupt act.

The history leading up to the adoption of the present bankrupt
law shows that the great abuses under the preceding national
bankrupt act, in the way of exorbitant fees, which largely con-
sumed the assets of the bankrupt, whereby the ministerial officers
grew rich upon the administration of the act, while the creditors
starved, impelled congress, in the adoption of the present bank-
rupt act, to reverse this practice, so that the bankrupt law should
be so administered that the creditors should be the favorites of
the courts, rather than the agents assisting the court in the pre-
servation and distribution of bankrupt estates. The obvious policy
of the present act, manifest throughout all its provisions respect-
ing fees and commissions, is to reduce to the lowest minimum the
expenses of administration. This is especially made manifest in
the meager fees allowed to clerks, referees, and trustees. Indeed,
8o inadequate is the compensation allowed to these officers that it
is a matter of happy surprise to the courts that they have been
able to secure the services of such competent persons to fill the
places of referees and trustees. And, because of the meager com-
pensation allowed by the act to these officers, courts are exposed
to the constant temptation to either read into the act some provi-
sion not found in its letter, or by the most liberal construction of
doubtful or ambiguous terms to augment fees and commissions.
This is a tendency, however, in my judgment, which it is the bound-
en duty of the court to resist. It is the duty of the court, from
which it cannot honestly escape, in applying this statute, to give
it such construction and such application as will carry out and
effectuate the legislative will. Any other action by the court is
but an attempt to set up and substitute the notions and inclina-
tions of the individual judge as to what would be a reasonable
compensation for services under this law for that of the legislature,
whereas, as already suggested, the court can have no policy in
conflict with that of the legislative scheme.

Section 64 of the act authorizes the court in an involuntary pro-
ceeding to allow, among claims entitled to priority, “one reason-
able attorney’s fee for professional services actually rendered,
irrespective of the number of attorneys employed.” This court
discovered, after administering this act for a season, that it was to
be plagued and perplexed with what it conceived to be demands
enormous in their extent for attorney’s fees, both in involuntary
and voluntary cases. The impression among lawyers in this par-
ticular seenis to be that the proceeding in involuntary cases should
be likened to the practice in chancery, and that, where a creditor
files a bill in equity to reach the assets of an insolvent debtor for
the benefit of creditors generally, an allowance for the attorney
of the petitioning creditor should not only be made a charge upon
the general fund, but its extent should be the largest liberality of
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the chancellor. While the bankrupt act contemplates that the
allowahnce for an attorney’s fee shall be taken out of the general
fund, it must be a “reasonable attorney's fee.” To regulate this
charge, and to keep it within reasonable bounds, and to prevent
the court from being constantly annoyed in each particular case
with such allowances it has prescribed, in general rule No. 13:
| “Tor preparing petition in involuntary bankruptcy and superintending the
,ﬁhng thereof, and the issuance of subpoana thereon, and preparing schedules,
in case such duty devolves upon the petitioning credltor, a fee of not exceeding
$50.00, in the discretion of the court, where same is payable out of the estate of
‘the’ bankrupt and no further fee shall be allowed to such attorney where there
i3 'no contest or trial before the court touching the adjudication of bankruptey;
and in case the defendant therein contests the adjudication, necessitating a trial
before the court or referee of such issue, such further fee as the court may find
to be reasonable m the particular case.”

This was deemed by the court to be a sufficient ‘compensation,
chargeable upon the estate, in the absence of contest, for merely
drawing and presenting a petition in involuntary cases, as the
form of such petition is prescribed and quite perfunctory. In view
of the fact, however, that the petition in this case was drawn and
presented before the promulgation of the above. rule, the court, in
this particular case, will allow an attorney’s fee of $100

For the petition presented -te this court for the so-called injunc-
tion or restraining order agamst the trustee, which was but a mere
formal matter,—such orders going almost as a matter of course,——
the court will allow an attorney’s fee of $25.

The elaim made for sending out notices of the ﬁrst meeting of
creditors cannot be allowed, for the reason that this is a duty im-
posed upon the referee by the statute. The sum of $2.50, expenses
for sending out notices, if paid by them to the referee, will be al-
lowed.

The court finds no warrant in any provision of the act for com-
pensating attorneys of petitioning creditors for their service in
attending meetings of creditors, and resisting the allowance there-
at of other claims against the estate They are supposed in such
action to be subserving the interests of their client, whose dividend
in the estate would be augmented in the proportion of the dis-
allowance of other claims. Each c¢reditor of the estate is interest-
ed in seeing meritless claims defeated and preferential claims re-
jected. And one of the objects of creditors’ meetings is to afford
each creditor an opportunity to object before the referee to the al-
lowance of questionable claims, and each creditor has the right to
object and make contest. Is the court to allow a fee to the at-
torney of each objecting and contesting creditor, when the statute
expressly provides that “one reasonable attorney’s fee for profes-
sional services actually rendered, irrespective of the number of
attorneys employed,” may be allowed by the court?

It is further claimed by these attorneys, as a basis of their com-
pensation, that they induced several bidders to attend the sale of
the property of the bankrupt, “and the property yielded in cash the
sum of $4,207.” Presumptively and naturally enough, interested
creditors in the estate would either attend in person, or be repre-
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sented at such sale, to see that the property be not sacrificed, as
they are the especial beneficiaries in the product of the sale. No
provision of the bankrupt act even squints at an allowance against
the estate for such service.

The $25 deposit fee paid to the clerk 'by these attorneys is. a
proper allowance, and should be refunded to the attorneys.

‘While the court personally would be pleased to exercise a spirit
of large liberality both towards the attorneys and its officers as-
sisting in the administration of bankrupt estates, it must be un-
derstood that the court is impressed with a sense of the obligation
imposed upon it by the bankrupt act to so administer it as to pre-
serve both the letter and the spirit of the statute, and produce the
best results in behalf of creditors. Any other course taken by the
courts in administering this statute will inevitably, as-it has done
in the past, invite additional legislation by congress still further
reducing the fees both of attorneys and of the officers of the court.

KENNEDY et al. v. UNITED STATES, -
(Circuit Court of Appeals, Second Circuit. May 25, 1899.)
No. 103.

1. CosroMs DUTIES—ACTION FOR DRAWBACES—PARTIES,

Rev. St. § 3477, relating to assignments of claims against the United
States, affects only perfected claims, and does not apply to a claim for
drawbacks on re-exported goods, made in the name of one to whom the
outward bill of lading is indorsed with authority to act for custom-house
purposes, since the regulations of the treasury department provide that the
person producing the bill of lading so indorsed shall be deemed the ex-
- porter for the purpose of makmg entry, and receiving the drawback or
refund.

2. SAME—RIGHT TO DRAWBACK.

No right of drawback arises under Rev. St. § 3019, when bags made of
imported materials are leased to steamers for foreign voyages with the un-
derstanding that they are to be brought back again to the United States.

In Error to the Circuit Court of the United States for the South-
ern District of New York.

The plaintiffs in error brought their petition in the cireuit court for the South-
ern distriet of New York against the United States under the act of March 3,
1887 (24 Stat. 505), to recover the amount of drawback claimed to be due by
virtue of section 3019 of the Revised Statutes upon exported bags wholly man-
ufactured in this country from imported jute upon which material duties had
been paid. It was conceded that the cause of action was confined to shipments
of bags made within six years prior to the date of the commencement of the
suit. Section 3019 is as follows: ‘‘There shall be allowed on all articles wholly
manufactured of materials imported, on which duties have been paid when ex-
ported, a drawback equal in amount to the duty paid on such materials, and no
more, to be ascertained under such regulations as shall be prescribed by the
secretary of the treasury. Ten per centum on the amount of all drawbacks so
allowed shall, however, be retained for the use of the United States by the col-
lectors paying such drawbacks respectively.”

The facts were found by the circuit court as follows:

“Pirst. That this action was brought on the 27th day of September, 1894,
by the petitioners, Joseph 8. Kennedy and William R. Moon, to recover certain
drawbacks alleged to be due io the said petitioners from the defendant upon



