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AMERICAN CREDIT INDEMNITY CO. v. CARROLLTON FURNITURJl1
MFG. 00.

(CirCUit Court of Appeals, Second C1rcult. . May 25, 1899.)
No. 144.

1. mSURANcE-STATEMENT6 IN ApPLICATION-EXPRESS WARRANTIES.
When there Is a distinct agreement that an application for iD.!Ul'ance

is a part of the contract, and the statements in the application are ex-
pressly declared to be warranties, they are to be treated as such, and not
merely as representations, and must be strictly true, or the policy will not
take effect.

t. SAME-CONSTRUCTION OJ' CONTRACT-WHAT LAW GOVERNS.
The fact that an application for a policy of insurance against business

losses by the insolvency of debtors was made out In the state where the
applicant resided does not render the contract subject to the statutes of
that state, where the application was forwarded to the company In another
state, where the polley was Issued, and, so far as appears, where a loss
thereunder is payable. Such a policy Is a commercial Instrument, and
governed by the general principles of commercial law,. unless the statutes
of the state where the contract was made' control Its construction.1

a. SAME-NoTICE OF LOSS-WAIVER.
Mere silence, by failure to reply to a letter regarding a loss, Is not a

waiver of a positive requirement of the policy as to notice of the loss,
When the policy expressly provides that It shall not be held a waiver, and
that changes in the conditions of the polley must be In writing, signed by
the president or secretary of the company.

4. SAME.
A policy of Insurance against business losses by reason of Insolvency of

debtors contained definitions of insolvency, among which was the return
unsatisfied of an execution in favor of the insured. It also required the in-
sured to give notice, within 10 days after learning of the Insolvency of a
debtor, on blanks furnished by the company, and in the manner prescribed
by It. Such blanks contained no reference to insolvency, but required the
insured to answer questions as to the "failure" of a debtor, date, nature,
etc. Held, that the word "failure" was used In its commercial sense, and
that confessions of judgments by a debtor who was In business, and a
seizure of his stock by the sber1ff, causing a suspension of his business,
was a· "fallure" in a commercial sense, and that a report of such fail-
ure. by the insured. within 10 days, with the questions in the company's
blanks fully answered, f)llfilled the requirements as to notice, and second
notice after the return of an execution was not reqUired.

In Error to the Circuit Court of the United States for the Southern
'Dietrict of New York.
This Is a writ of error to review a judgment of the circuit court for the

Southern district of New York, in favor of the Carrollton Furniture Manufac-
turing Company, a Kentucliy corporation, against the American Credit In-
demnity Company, a New Yorli corporation, upon a polley of Insurance, dated
July 2, 1895, which insured the plaintiff agaiJist business losses from the in-
101vency of debtors on sales and deliveries of goods to be made between July
I, 1895, and July 31, 1896. A rider, subsequently attached to the policy, pr()o
vided that lossel of the kind Included In the policy, occurring after the payment
of the premium, on sales and shipments made from July 1, 1894, to July 1,
1895, could be proven under the policy in accordance with Its terms. The
question upon the trial to the jury In regard to the amount of losses related
to the loss suffered by the plaintiff In its sales to a' firm under the name of
Elliott & Cougle, of the city of New York. The jury returned a verdict for

1 AI to credit insurance, !lee note to Indemnity Co. v. Wood, 19 C. C. A. 271,
and note to American Credit Indemnity Co. v. AthelliWoolell Millit lW Co C•
.&.165.
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the plalntllf tor the sum of $5,666.27 and interest, upon which judgment WIll
entered.
Albert Stickney, for plaintiff in error.
William H. Rus&ell, for defendant in error.
Before WALLAOE and SIDPMAN, Oircuit Judges."

SHIPMAN, Oircuit Judge (after stating the facts). In the
tion for insurance, which was made in Kentucky, the plaintiff war·
ranted the answers to the questions aaked by the defendant to be true,
and offered theae answers as a consideration for the policy to be is-
sued. The policy, subsequently executed, and dated in New York
Oity, declared that it was issued in consideration of the application,
which was made part of the contract of indemnity. The answer to
the question in regard to gross aales and gross lossea was that for
each of three years ending in July, 1891, 1892, and 1893, the gross
sales were about $100,000. The actual sales for these years were
$87,441.61, $99,990.65, and $97,831.06. The gross losses stated in the
answer for the same years were $498.90, $1,040.26, and $818.22. The
losses as claimed by the defendant for those years were $3,080.74,
$2,275.17, and $1,334.59. The important question upon this point
was in regard to the amount of losses for the year ending in July, 1891,
which the defendant claimed had been reduced to about $1,680, and
there was vague testimony about an additional reduction of small
amount. The defendant asked the court to charge that the written
answers to the questions in the application were express warranties,
upon the faith of which the policy was given, and, if untrue, the ma-
teriality to the risk was unimportant, and, if not strictly performed,
that the plaintiff could not recover. The court charged that, if there
was a substantial misrepresentation as to the facts at the time the ap-
plication was made, the plaintiff was not entitled to recover, but, if
the differences were ullsubstantialand immaterial, such differences
would not stand in the way of its recovery, and, if the difference was
between $498.90 and $3,080.74, that would be a material and substan-
tial variation from the amount stated in the application, and would de-
feat the ,plaintiff's right to recover. request in regard to the ne-
cessity of strictness in performance of a warranty was not complied
with,and, ,proba:bly from the fact that, as the policy also made mis-
representation and concealment matters in avoidance, the difference
between a warranty and representation was not sharply pointed out.
The application contains an unequivocal, warranty, and by the ex-

press terms of the policy became a part of the contract. Courts have
been ,reluctant to import t(!,rms of warranty which were contained in
the application or proposition for insurance into the completed agree-
ment, unless the policy clearly manifeated the agreement of the
partiea to the union of the two papers in one contract (Insurance
Co. v. Raddin, 120 U. S. 183, 7 Sup. Ot.500); but when'there ia a dis-
tinct a'greement," that the application iEl.,apart of the contract, and the

ip"the appUcation uponwbich the contract is based are
expressly deelared to be. warranties, the intent of the insured to bind
himself to eXll,ctness of truth in his answers, although the factf;! which
are called for may seem not material; is clearly and adequately mani-

r' ,,' ..,
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fested, and "the contract must be enforced according to its terms"
(Miles v. Insurance Co., 3 Gray, 580; Campbell v. Insurance Co., 98
Mass. 391; Burritt v. Insurance Co., 5 Hill (N. Y.) 188; Brady v.
Association, 20 U. S. App. 337, 9 C. C. A. 252, 60 Fed. 727). Where
the assertions or representations upon which the contract is declared
to be based are warranties, they must be "strictly true, or the
will not take effect; and this is so whether the thing warranted be
material to the risk or not. It would, perhaps, be more proper to say
that the parties have agreed on the materiality of the thing warranted,
and that the agreement precludes all inquiry into the subject." Bur-
ritt v. Insurance Co., supra. This terse statement by Judge Bronson
has been often repeated in various modes of expression, but to the
same effect. Jeffries v. Insurance Co., 22 Wall. 47; Insurance Co.
v. France, 91 U. S. 510, and the cases previously cited. The answer
in regard to the amount of gross sales was expressed to be ap-
proximate, but, in regard to the amount of the gross losses which were
the result of the business for the year ending in July, 1891, the answer
professed to be exact; and the question of a breach of warranty, if
any question really existed, rather than that of misrepresentation,
should have been submitted to the jury. If no question could exist
in regard to the fact of a breach, as would be the case if the actual
loss was $1,680, instead of $498, there was no liability under the policy.
The defendant presented upon the argument before this court a

statute of Kentucky of February 4,1874, which provided as follows:
"All statements in any application for or policy of insurance shall be 'deemed

and held representations and not warranties, nor shall any misrepresentation,
unless material or fraUdulent, prevent a recovery on the policy."
This statute seems to have been held by the Kentucky court of ap-

peals to relate to statements in all' application, irrespective of the fact
that it had been agreed by the parties that they were warranties.
Insurance Co. v. Rudwig, 80 Ky. 223-234. The application in this
case was made in Kentucky, and was, wl;len made and signed, simply
a proposition for a bond of indemnity or policy of insurance. It was
sent to New York, the proposition was accepted, and a contract of
indemnity was thereupon made and execnted in :New York, and was
presumably returned to the other contracting parties in Kentucky.
No fact is disclosed which tends to show that the place of performance
was to be in Kentucky. We see no reasons why the provisions of a
statute of Kentucky should be imported into a contract known by
both parties to be made in New York, and, so far as payment by the
defendant is concerned, to be performed in St. Louis or in New York.
It was, when made, a commercial instrument, and is to be construed
in accordance with the general principles of commercial law, unless
there are statutes of the state of New York which control its construc-
tion. Hyde v. Goodnow, 3 N. Y. 266; Western v. Insurance Co., 12
N. Y. 258; Scudder v. Bank, 91 U. S. 406.
The defendant assigns as error the submission of Elliott & Cougle's

claim to the jury, because notice of this claim was not made within 10
days after knowledge of the insolvency, in accordance with the pro-
visions of the policy, and there was no waiver of this provision. The
defendant's agreement was a bond of indemnity against loss resulting

95 F.-8
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from 'Jinsolvency" of debtors, as defined in the policy. This definition
isas follows:
'''(11) The term of debtors,' whenever used in this bond, is

defined to be: Wllere a debtor has made a general assignment tor the benefit
of his creditors; where an attachment for a debt for merchandise shall have
been levied on his general stock in trade; where a writ of execution against
him shall have been issUed in favor Of the indemnified, and returned unsatis-
fied, except where such execution has been'so issued and returned after a re-
ceiver has been I;tppointed of the property of such debtor; where a receiver of
the. generai stock in. trade of a debtor shall have been appointed, and the
amount of the claim. of the indemnIfied 'has been ascertained by finai decree
in the receivership proceedings, in which event the net loss thus ascertained
shall be included in the calculation of losses under this bond."
;1

There is no question that the loss through Elliott & Oougle resulted
from their insolvency as thus defined, but the policy required an initial
and prompt notification of anticipated losses, and called for a final
statement of claims after the expiration of the and the payment
of the amount due, as follows:
"(4) Notifications of claims must be delivered to this company, on the bianks

furnished and in the manner prescribed by it, within ten (10) days after the in-
demnified shall have had information of the insolvency of any debtor, and must
be received at the cenh'al office of the company at St. Louis during tlle term
of this bond; otherwise, such claims shall be barred. The company will
acknowledge SUCh. notifications when received, but the reception of aclmowledg-
ment thereof or failure to acknowledge the same shall not be considered to be
an admission of liability on the part of this company, or a waiver of any con-
dition Qrprovision of this bond, or of any defect in such notice."
"(12c) A final statement of all claims which have been filed ,in accordance

with condition No. 4 shall be made .by the indemnified, and forwarded to the
central office of this company at St. Louis, Missouri, in the manner prescribed
and upon blank forms, which will be furnished upon application. Such final
statement must be received at said office within thirty days after,theexpiration
of this bond; otherwise, all clliims hereunder shall be forever barred. The ad-
justment pf claims shall be had within sixty days after the receipt of such
final statement by the company, and ,the amount then ascertained to be due
shall at oriel' become payable."

Elliott & Cougle confessed judgment, upoDwhich execution was
issued on December 10, 1895, in the supreme court of New York, in
favor of .variouscreditors; one of the judgments being in favor of the
plaintiff, and its execution being returned unsatisfied on February 10,
1896.: On December lJ4,1895, the plaintiff notified the defendant
of its loss by Elliott & Cougle, which notice was received and acknowl·
edged on December 16th, and on the next day the plaintiff sent to the
defendant a particular statement of its account against the debtors;
showing the date and 'the method of shipment of the goods which had
been sold; Afinal statement was sent at the expirl:ltion of the policy.
As the initial notices were sent on December 14th and 17th, they
were sent and received prior to the return of the execution; and it is
contended that no notice of loss was ever sent, in accor.dance with
clauses 4 and 11 of the policy, within 10 days after the plaintiff had
information of the "insolvency." The plaintiff, if no notice in accord·
ance with clause' 4 was sent, seeks to avoid the effect of noncompli·
ance by an alleged waiver by the defendant of the defect. In its ac·
knowledgment of the notice of December 14th it said: "This acknowl·
edgment shan not be held to be a w.aiver by this company of any con·
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dition or provision of the bond." In its letter of December 17th, the
plaintiff said: "If you require anything else in this matter, kindly let
us know, and we will send it to you,"-and received no reply. In
addition to the provisions in regard to waiver, which have already
been quoted, a clause in the policy provided that alterations or changes
in any of its conditions must be authorized by the company in writing,
over the signature of its president or secretary. On July 29, 1896,
the plaintiff sent to the defendant, and it received, certified copies
of the plaintiff's judgment against Elliott & Cougle, of the execution
issued thereon, and of the sheriff's return of nulla bona thereon, but
this was long after the return of the execution.
If the ternis of the policy require that notice of a loss must be made

within 10 days after the insolvency, as defined in clause 11, has taken
place, there was a failure to give such notice within 10 days after
February 10, 1896, the previous notice was ineffectual because the
loss had not occurred, and the claim was barred by the omission, un-
less compliance with the terms of the policy was waived. Blossom
v. Insurance Co., 64 N. Y. 162; Quinlan v. Insurance Co., ]33 N. Y.
35,6, 31 N. E. 31. The alleged waiver is founded entirely upon the
silence of the defendant in not replying to the letter of December 17th.
Mere silence cannot support a waiver of a positive requirement in the
p'olicy, in the face of the str.ingent terms of the contract, which ex-
pressly declare that silence is not a waiver of any defect in the notice
of Joss, and by the further provision that changes in the conditions
of the policy must be in writing, signed by the president or secretary.
Walsh v. Insurance Co., 73 N. Y. 5; Baumgartel v. Insurance Co.,
136 N. Y. 547, 32 N. E. 990; Moore v. Insurance Co., 141 N. Y. 219, 36
N. E. 191; Marvin v. Insurance Co., 85 N. Y. 278. There are cases in
abundance which declare that the retention of defective proofs of loss,
and silen'Ce in regard to the defect, constitute sufficient evidence of
waiver; but these cases relate to contracts of a much less stringent
character than that of this policy. Titus v. Insurance Co., 81 N. Y.
410; Gray v. Blum, 55 N. J. Eq. 553, 38 Atl. 646.
This discussion in regard to waiver is Of no importance if the notice

of December 14th was in accordance with the requirements of clause
4. If a construction of that clause had not been made by the defend-
ant's continuous cotemporaneous definition of its it would
seem to require that notification of this claim must be made in 10
days after the return of an unsatisfied execution against Elliott &
Cougle, although it is manifest that promptness for the purpose of an
investigation was the important point in the first proof of a loss which
is not to be paid until the expiration of the policy. The claim, how-
ever, requires that proofs must be made upon the blanks furnished by
the defendant, and they were made accordingly. The questions in
those blanks ask nothing about insolvency, but ask, among other
things, the date and the nature of the failure. The word "failure,"
when used in its commercial sense, and as employed in mercantile life,
means a suspension of payment, or an enforced suspension of business,
and ,thenature of the failure means the kind or distinguishing char-
acteristic of the suspension, whether voluntary or To the
first question the plaintiff· replied, "December 11, 1895," and to the
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second, "Confession of judgment." .In answer to other questions, the
defendant was jnformed that levies had been made upon the stock of
goods to secure the various judgments, and that the sheriff of the
county was in charge of the debtor's estate. The plaintiff answered
the defendant's questions as asked, which did not relate to insolvency
as defined in clause 11, but to the date and kind of failure in its ordi-
nary mercantile sense;. and, inasmuch as the defendant received the
notice which it required, and as it required, the importance of the def-
inition of insolvency with reference to the notice of loss disappears
from the case.
The remaining question in regard to the amount of "initial loss" to

be borne by the plaintiff was not argued by the respective counsel.
The bond or policy, which was to expire on July 31, 1896, guarantied
the defendant to the extent of $10,000, over and above the loss of
$1,200 first to be borne by the indemnified, on total gross sales and
deliveries of goods amounting to $80,000 or less, to be made between
July 1, 1895, and July 31, 1896. The loss first to be borne was
per cent. on gross sales of $80,000, but, should they exceed that
amount, the initial loss should increase in like ratio. Afterwards it
was agreed that losses, occurring after the payment of the premium,
on sales and shipments made from July 1, 1894, to July 1, 1895, "may
be proven under this bond in accordance with its terms and conditions,
and all other terms to remain in full force." The amount of the losses
which were sued for included losses in both years, and the defendant
claimed a deduction of initial losses on the whole business of each year.
The rider was silent upon the subject of initial loss, and the question
was not orally argued by counsel. We prefer llOt to decide this point
until we may have had the benefit of a more full discussion.
The judgment is reversed, with costs.

In 1'e KERBY-DENNIS GO.

(Circuit Court of Appeals, Seventh Circuit. June 14, 1899.)

No. 602.

1. BANKRUPTCy-PRIORITY OF LIENS-LABOR CI,ADIS.
Where a statute of the state (3 How. Ann. St. Mich. §§ 8427a-8427p)

creates a lien in favor of employes performing labor in the manufacture
of lumber, but prOVides that the debt or claim shall not remain a lien
on the product unless a statement thereof is filed within 30 days, and
action begun within 3 months, holders of such liens, perfected according
to the statute, against the estate of the employer in bankruptcy, are enti-
tled to payment in full out of the proceeds of the property affected, in
preference to claims for labor of the same kind which have not been pre-
served as the statute directs, although both classes of claims are equally
within the description of claims for "wages," as to which the bankruptcy
act declares that they shall "have priority and be paid in full out of bank·
rupt estates." Bankruptcy Law, § 64b.

2. SAME.
A lien for the wages ot labor created by such a statute, and preserved

In force according to Its directions, is not dissolved by an adjudication In
bankruptcy against the employer, under section 67f of the bankruptcy act
(30 Stat. 564), prOViding that "liens obtained through legal proceedings
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against a person who Is Insolvent, at any time wltbln four months prior to
the filing of a petition In bankruptcy against him, shall be deemed null
and void In case he Is adjudged a bankrupt."

IS SAllE-PRESERVATION OF LIENS-CONSTRUCTION OF BANKRUPTCY ACT.
A statutory lien for the wages of labor is no"t dissolved or annulled by

proceedings In bankruptcy against the employer, merely because such liens
are not expressly preserved by the bankruptcy act. On the contrary, the
Intention of the bankruptcy act Is to protect all I1ens, whether arising
by contract or by statute, except only such as are expressly declared to be
annulled or invalidated.

In Bankruptcy. Review of an order of the district court of the
United States for the Eastern district of Wisconsin.
T. W. Spence, for petitioners.
Before BROWN, Circuit Justice, and WOODS and JENKINS, Cir·

euit Judges.

JENKINS, Circuit Judge. The Kerby-Dennis Company, a corpora·
tion under the laws of the state of Wisconsin, and doing business at
Marinette, in that state, was duly adjudged a bankrupt in the district
court of the United States for the Eastern district of Wisconsin, upon
a petition filed November 1, 1898, being at the time the owner of a
large amount of logs, posts, ties, and shingles, upon and in the pro-
duction of which labor had been performed within three months prior
to the filing of the petition in bankruptcy by a number of laborers,
including the petitioners. 'The labor claimants are divisible into
two classes,-the one class comprising those who on the 27th of
October, 1898, filed claims for 'liens with the clerk of the circuit
court of Alger county, in the state of Michigan, where the product
was situated, for the amount of the indebtedness due them, respec-
tively, for work and labor, and who thereafter prosecuted suits against
the bankrupt corporation, and seized the property upon which the
labor had been performed. After the appointment of a trustee in
the bankruptcy proceedings, by stipulation, the property covered by
the labor liens, and attached in the suits in the courts of Michigan,
was turned over to the trustee in bankruptcy, without prejudice to
the validity and priority of such labor lien claims, which were con-
tinued and made operative upon the proceeds of the sale of the prop-
erty so turned over. The other class of claimants is composed of
those who had performed like services in the production of the prop-
erty, but had failed to file claims for liens under the statute of the
state of Michigan. That statute provides that any person perform-
ing labor or services in manufaduring lumber or shingles "shall have
a lien thereon for the amount due for such labor or services, and the
same shall take precedence of all other claims or liens thereon." The
statute also provides that any such debt, demand, or claim shall not
remain a lien on any of the mentioned prodncts unless a statement
thereof in writing, made under oath by the claimant or some one in
his behalf, shall be filed in the office of the clerk of the county in which
such labor or service was performed, which statement of lien shall be
filed within 30 days after the completion or last day of such labor
or service; and that any sale or transfer of the products upon which
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tbe'lienisclaimed during the time limited for the enforcement of the
same shall not affect the lien, but the lien shall remain and be en-
forced against .such products, in whosesoever possession the same
shall be fOllz:l<l. The statute also provides that the lien may be en-
forced by attachment against any of the products in the designated
courts of the state, 'and that such lien claims shall cease to be a lien
up()n the property named in such statement unless suit be commenced
within three months after the filing of the statement for lien. 3
How. Ann. St. Mich.. §§ 8427a-8427p.
The referee in bankruptcy on April 25, 1899, directed the trustee

to apply the fund to the payment of a pro rata dividend upon all the
claims for labor and services approved and allowed by the court,
entitled to priority under the provisions of subdivision 4, par. b, § 64,
of the national bankruptcy act, "without distinction or preference as.
to whether said labor claims had secured or attempted to secure liens
upon any of the property of said bankrupt prior to the adjudication in
bankruptcy, under the provisions of sections 8427a-8427p of Howell's
Annotated Statutes of the State ofltfichigan." The district court, on
the 23d'day of May, 1899, reversed that order, and adjudged that the
claims of those who had filed their statements of liens were entitled to.
priority of payment out of the proceeds of the property covered there-
by, as against the claims of laborers who had no liens under any state
law or otherwise upon the property, and that the proceedings in the
state court to secure the liens were unaffected by the proceedings in
bankruptcy, and entitled to recognition by the bankruptcy court
with the same force and effect as though the same had been enforced
in the courts of the state. 94 Fed. 818. Whereupon, on the 3d day
of June, 1899, the claimants so postponed filed their original petition
in this court, asking for a· review and reversal of the order of the dis-
trict court, and for instruction to the trustee to apply the proceeds
of the property without distinction or preference.
The claims secured by labor liens amount to about $7,000; the like

claims not so secured amount to about $8,000. The question pre-
sented is whether these labor liens secured by the statute of Michigan
should be preferred to the claims for like work not so secured. We
cannot doubt that the statute of Michigan gives to a laborer a lien for
his services which results from the performance of, and exists from
the commencement of, the work, and is not created by the proceed-
ings to enforce the lien, but only continued or secured thereby. The
proceedings under the statute are merely the means for the preserva-
tion and enforcement of a pre-existing lien given by the statute, and
arising from the performance of the service. In re Hope Min. Co., 1
Sawy. 710, Fed. Cas. No. 6,681. The statute itself clearly demon-
strates this. It provides that the claim or demand, shall not "remain
a lien" upon the product, unless a statement of the claim is filed, and
proper suit instituted, within a certain period. It speaks a lien pre-
existing the statement of Claims and the suit.
It is insisted however that the bankruptcy act does not preserve

these liens. It is said that to hold them valid would be in antago-
nism to subdivision f of section 67 of the act, which provides "that all
levies, judgments, attachments or other liens obtained through legal
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proceedings against a person who is insolvent, at any time within four
months prior to the filing of a petition in bankruptcy against him,
shall be deemed null and void in case he is adjudged a bankrupt, and
the property affected by the levy, judgment, attachment or other lien
shall be deemed wholly discharged and released from the same and
shall pass to the trustee as a part of the estate of the bankrupt," etc.
But it is to be observed that the lien in the case before us was not ob-
tained through "legal proceedings." It is a creature of the statute,
arising from, and immediately upon, the performance of labor. The
legal proceedings contemplated by the statute do not create a lien,
but enforce a lien already existing.
It is also urged that since the bankruptcy act does not, as did a

former bankruptcy act, expressly reserve liens of this character, there-
fore they are not entitled to protection. It is possible, perhaps, for
congress to interfere with vested rights, and to impair obligations of
contracts; but such legislation would be opposed to equity and good
conscience, and the intention of congress so to enact cannot be pre-
sumed, in the absence of clear and unmistakable expression. We
find in the bankruptcy act no such design. To the contrary, we find
provisions, like that quoted, which direct that certain liens shall
be invalid. For instance, by section 67a, "claims which for want of
record or for other reasons would not have been valid liens, as against
the claims of the creditors of the bankrupt, shall not be liens against
his estate"; and, by section 67c, "a lien created by or obtained in or
pursuant to any suit or proceeding at law or in equity * * «-
shall be dissolved," etc. The act also provides (section 67d) "that
liens given or accepted in good faith and not in contemplation of or
in fraud upon this act, and for a present consideration, which have
been recorded according to law, if record thereof was necessary, in
order to impart notice, shall not be affected by this act." It is thus
clear to us that the design of congress was to protect all liens, whether
arising by contract or by statute, and only to avoid those which are in
fraud of the act, and those which have been secured by, and arise from,
legal proceedings within the limited time specified before the bank-
ruptcy. "Expressio unius, est exclusio alterius." 'Ve cannot indulge
the presumption that congress intended to avoid a lien secured by the
act of labor, and preserved and continued in force only when legal
proceedings were instituted within a specified time. Such construc-
tion would avoid all mechanics' liens, and all the liens of laborers.
which the laws of the various states have for years sought to protect
and to prefer.
The question is pot affected by the provisions of section 64, subds.

a, b. That section directs the order of distribution of the estate
after the assets. have been marshaled and the liens discharged, and
provides for the priority of payment of labor claims not otherwise
secured. It is true that the petitioners here, with respect to the
character of their services and labor, stand equal in equity to the
claims of those which were allowed preference by the decision of the
court below. The apparent inequity, in now denying equality, re-
sults, however, not from the bankruptcy act, but from their own
omission to comply with the requirements of the local law. Both of
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these had liens upon the product upon which their
labor·was expended. 'l'he one class preserved liens by proper
proceedings, which the statute giving lien rendered imperative for
its continuance. The other class omItted so to do, and therefore,
by force of the statute v:hich created right, the lien is. gone for.
ever. We are of opinion that the decree of the court below 18 correct,
and must be affirmed, and that the prayer of the petitioners should be
denied. The clerk will certify the decision to the court below.

tn re FEES PAYABLE BY VOLUNTARY BANKRUPTS.,
(District Court, D. Washington, N. D. June 20, 1899.)

BANKRUPTCY-VOLUNTARY-FILING FEES-POVERTY AFFIDAVIT.
When the petition of a proposed voluntary bankrupt is accompanied bJ

an affidavit stating that he Is without and cannot obtain the money with
which to pay the filing fees reqUired by the act, the clerk will file the
petition and docket the case, without exacting the deposit of such fees:
but as the case progresses the petitioner must pay the necessary expenses,
and, before a final discharge will be granted, he must also pay the fees
allowed to the clerk, referee, and trustee, or else make a shOWing to the
satisfaction of the court that, by reason of ill health or circumstances of
peculiar misfortune, he Is a worthy object of charity.

BANFORD, District Judge. The bankruptcy law specifies certain
duties which clerks of the district court are required to perform, and,
among other exactions, the clerk is required to collect the fees of the
clerk, referee, and trustee in each case instituted before filing the peti·
tion, except the petition of a voluntary bankrupt, which is accom·
panied by an atlidavit stating that the petitioner is without and cannot
obtain the money with which to pay such fees. The law also provides
that clerks and referees shall, respectively, receive, as full compensa-
tion for their services to each estate, $10, and trustees shall receive
$5, except when a fee is not required from a voluntary bankrupt. The
law does not provide otherwise for compensating clerks, referees, and
trustees for services which they are required to render in cases of vol-
untary bankruptcy; therefore, in the cases in which no fees are col-
lected, the services of the otlicers named must be rendered gratuitous.
ly. The idea seems to be prevalent that the prOVisions of the law give
to any voluntary bankrupt who will simply make an atlidavit at the
time of filing his petition that he is then without and cannot get the
amount necessary to be deposited with the clerk an absolute right to
have other people work for him to the extent necessary to carry the
proceedings in his case to completion without any compensation, and
that, having filed the affidavit, he is to be excused from paying the
fees, regardless of his condition at the time of applying for his final
discbarge. I am sorry to say that in a number of cases bankrupts
who appear to be in sound health and able to do for themselves, and
who have the appearance of being well dressed and well fed, have
shown a )osition to take a.t.kant:lge of all the benefits which this


