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Clslve. In spite of this negative evidenee, authority might, never·
theless, have been given, and such a supposition would be strongly
supported by the fact that dividends ceased to be paid to the seller,
and were thereafter paid to the cashier. The natural inference
would be that the bank had either authorized or had ratified the
tmnsaction. The by-law was evidently framed for the protection
of the bank, and the bank could waive it either by resolution or
conduct.
'Ve can see no ground, therefore, upon which to hold that the

liability of :Mr. Coyle continued. He did everything required by
the usual course of business and by the rules of the bank to pass
the formal title to the purchaser. He had not only no reason to
suppose that the transfer had not been made, but he had every reason
to believe that the necessary formalities had been observed. We
are not prepared to decide that the seller of shares of a national
bank is always bound t6 see that the transfer is made upon the books,
and continues to be liable until such a transfer is made. Sometimes
he may be thus bound. But in the present case we think the facts
agreed upon furnish a complete defense to the plaintiff's claim. We
direct judgment to be entered in favor of defendant.

ROGBRS v. 2E'rNA INS. CO. OF HARTFORD.

(Circuit Court of Appeals, Second Circuit. May 25, 18G9.)

No. 145.

1. INSURANCE-CONS1'RUCTION OF CONTRACT.
It is no defense to a contmct of insurance that the loss oecurred through

the negligence of the assured or of his servants, unless the contract ex-
pressly constitutes such negligence a defense.

2. SAME.
An insurance poliey will not be given a eonstru<:tion which would defeat

the entire purpose of the contract by enabling the insurer to defeat any
recovery thereon.

8. SAME-MARINE IKSURANCE -AGAIKS'l' LrABILITY FOR COLLlsrOK.
A policy insured the owner of a steam tug against such loss or damage

as the tug might "beeome legally liable for from accident caused by col-
lision." It contained a provision that the insured warranted that the tug,
with her tow, should not go out of the regular or usual channels, "and
also warranted free from loss, damages, or expense caused by or arising
from so doing, or from ignorance on the part of the master and pilot as
to any port or place the steam tug may use, or from want of ordinary
care or skill." Held, that the expression "from want of ordinary care
or skill" would not be construed to apply to the contract generally, which
would render it nugatory, but only to the preceding provision as to the
action of the master or pilot in going to any port or place the tug might
use.

4. SAME-LrMI'rING Tam FOIl SUIT.
A policy insuring a steam tug against liability for loss or damage arising

from collision provided that suit thereon must be brought within a year
after the date of tile loss. It also provided that the insured should not
he liable, unless the liability of the tug should be established by suit. and
that losses should be flO days after proofs of such loss or damage
and of the amount thereof: Held, that such proYisions must be construed
together, and that, so construed, proofs of loss could not be made until
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after a judicial determination of the liability of the vessel. and the limita-
tion commenced to run 60 days after such proofs were furnished, unless
they were waived.

Appeal from the District Court of the United States for the South-
ern District of New York. .
Le Roy S. Gove, for appellant.
Nelson Zabriskie, for appellee.
Before WALL.A.CE and LACOMBE, Circuit Judges.

WALLACE, Circuit Judge. June 14, 1891, near midnight, a col-
lision occurred between the libelant's steam tug F. W. Devoe and the
yacht AmeHa in the North river, and as a result the yacht sank and
two of the ·persons on board of her were drowned. The ..iEtna Insur-
ance Company had, by its policy dated February 12, 1891, insured
the libelant "and others on accQunt of whom it may concern, loss pay-
able to him or order" in the sum of $2,500, against such loss or damage
as the steam tug might "become legally liable for from accident
caused by collision." That policy was in force at the time. Prompt
notice of the disaster was duly given by the libelant to the insurance
company pursuant to the terms of the policy. Within a week or 10
days thereafter the libelant instituted proceedings in rem in the dis-
trict court of the United States for the Southern district of New York
for the limitation of his liability as owner of the steam tug. In that
suit the owners of the yacht, as well as other persons having claims
arising from the collision, were served with process and appeared,
and the question of the responsibility of the tug was. litigated ; and it
was adjudged thM the libelant was liable for the collision and the
damages and injury arising therefrom to the extent of his interest in
the vessel, and the damages sustained by the owner of the yacht and
the other claimants were agreed upon between the parties, and the
vessel was sold and the proceeds distributed pro rata among those en-
titled thereto. In this proceeding the libelant employed as his attor-
nEyS a law firm who had been accustomed to represent the insurance

in its litigations. They undoubtedly supposed that they
were representing its interests as well as those of the libelant in the
proceeding. At the termination of the proceeding, however, the in-
surance company repudiated any connection with the proceeding and
all liability for the loss, and on June 3, 1893, proofs of loss were
served on the company by the libelant. In the following month he
filed the libel in the present cause to recover the loss insured by the
policy. The insurance company alleged as defenses that the master
or pilot in command and charge of the tug at the time of the collision
was incompetent and unfit to navigate her, and was intoxicated at
the time and when she started on the voyage upon which the col-
lision occurred; that the damages and injuries which resulted from
the collision arose on the part Of the steam tug, her owner, master,
or pilot, and the persons in charge of her navigation, from a want of
ordinary care; that the policy of insurance provided that all claims
thereunder should be void, unless prosecuted within 12 months from
the date of the loss, and, the libelant not having prosecuted said
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alleged claim within said 12 months, the policy and all claims under
it were void; that the alleged proofs of loss claimed to have been
furnished by the libelant were not in proper form, nor such proofs M
the company was entitled to have from the libelant; and that, if at
the time the policy was issued the libelant was owner of the tug, it
never took effect, inasmuch as it was issued to him "and others as
owners of the said steam tug." The court below decreed in favor of
the libelant.
An examination of the record of this appeal discloses a meritori-

ous demand against an insurance company, and defenses by the
company which are not creditable to the sense of justice of its officers.
The proofs show that the tug was in command of a duly-licensed

master. Her navigation at the time was in charge of the mate,
one Walch, who was a duly-licensed pilot. Walch had taken
the wheel when the tug started on the voyage, the master being with
him at the pilot house at the time. He had just come aboard, and
was undoubtedly under the influence of liquor, but not sufficiently to
attract the notice of the master. It required skillful management to
take the tug out, the exit from her slip being obstructed by a tow of
ice barges. After Walch had accomplished this, the master went off
duty to sleep. The collision occurred within half an hour later, and
was caused by the gross carelessness of Walch, who by that time was
so intoxicated as to be incapable of performing his duties properly.
There is no evidence that either the master or the pilot was incompe-
tent or unskillful in their vocation, or were not in good repute, and
none to impute any fault or remissness to the libelant in employing
either of them. It is no defense to a contract of insurance that the
loss (lccurred through the negligence of the assured, or of his serv-
ants, unless the contract expressly constitutes such negligence a de-
fense. One of the principal objects which the assured has in view
in effecting an insurance is protection against casualties accruing
from these causes. Ang. Ins. § 125. The policy contains a war-
ranty that the tug "shall at all times be in charge of and commanded
by a duly-licenBed pilot.or captain." It contains also the follOWing:
"Warranted by the assured that the said steam tug, with her tow, shall not

go out of the regular and usual channels, and also warranted free from loss,
damages, or expense caused by or arising from so doing, or from ignorance on
the part of the master and pilot as to any port or place the steam tug may use,
or from want of ordinary care or skill."

It is insisted by the insurance company that there was a breach of
the warranty against loss arising "from want of ordinary care and
skill." The collision undoubtedly occurred through want of ordinary
care or skill, and, if it is the meaning of the policy that the insurance
company shall not be liable in any such case, the proofs establish a de·
fense. But this warranty is found in a contract which has no other
purpose than to indemnify the assured against the loss which he
may sustain. through the improper navigation of his own vessel, and,
as such a loss cannot arise in any other way or from any other cause
than the want of skill or care of those in charge, the contract would
be of no value to him, and would be nugatory as to the insurance
company, if the warranty is given the effect claimed for it. It was
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probably inserted where it is found. with the the part of
the lEtnalnsurauce Company, o-fescaping any liability in the event
of a loss, if it should see fit to do so. . But it is inserted in a part of
the policy where it would not naturally convey that meaning to the
assured. It is made part of a comprehensive warranty expressed to
exonerate the insurance company against the risks that may inter-
vene, if the tug, with her tow, is taken out of the regula,r towing
channels, or to any port or place where the master or pilot, through
ignorance or inexperience, ought not to undertake her navigation.
Uponno.rule of construction can it be permitted to extend to defeat
the whole end and aim of the contract. It must be given an inter-
pretation most favorable to the assured. We construe it as though
it read "warranted free from loss arising from ignorance or want of
ordinary skill or .care on the part of the master or pilot as to any port
or place the steam tug may use." The defense that the suit was not
brought within the. time limited .by the policy is founded upon a
provision "that all claims under this policy shall be void, unless prose-
cuted by suit at law within months after th.e date of the loss,
any statute of limitation to the contrary notwithstanding." The
policy also contains a provision that the company shall not be liable
for any loss or damage, "unless the liability of the said steam tug for
such loss or damage is determined by a mit at law, or otherwise, as
this company may elect." It contains another provision that "losses
shall be payable sixty days after proQfs of such loss or damage and of
the amount thereof." It contains ;noprovision requiring the proofs
of loss to be presented within any specified.peljod.. The condition
requiring suit to be brought within one year must,of course, be read
with the other conditions, and it is to be so construed, if possible, as
to render all oftbem consistent .and harmonious. By one of them
no cause. of acti.on can arise under the pOlicy l).ntil·the assured has
establii'lh,ed, by legal proceedings, liability of his vessel for the
damage caused by the collision. ThIs he .might. be unable to do
within a year, as in the ordinary coursE"of l,egalproceedings, prosecut-
ed with .duepromptness and ,vigor, it is frequently impossible. for, a
party to procure an adjudication in, a litigated controversy within
that period. .Does the mean that, fhe.event he is unable to
do so, the assured is to bear the loss" and the cGmpany is not .to be
liable at all? ·It can only be given this meaning tllat it was devised
by the company as a trap for the unwary, for no sane man would
understandingly accept such a policy. Common sense and CO:Qlmon
decerjcy forbid a. construction which.would permit the limitatiqn' to
be operative during the period before' the. cause o!action arises. In
Hay v.. Insurance Co., Chief JjldgeOl!urch, in considering a I;limilar
conditiou,l .opserved that it seemed "absurd to. sUPP9se that the. parties
intended. to fix alimitu.tion ,of bringing an action, ,so that by

with. other the policythe whole time might
elapse; 3:lld thus resultin t,lie.pa,ty of the right to bring any
aCtion." 77 N. y, 243. statute,S limiting the tjll)e of commencing
action never receive such a construction. We have no doubt that
the .limitation applies to a loss that has been judicially determined,
and begins to ;run from the date of the After the
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cause of action thus arises, the other condition of the policy becomes
operative, and, unless proofs of loss have been waived, an action upon
the policy cannot be brought until 60 days after proofs of the amount
of loss are served. Then, and not until then, the limitation begins
to run. Steen v. Insurance Co., 89 N. Y. 315; Spare v. Insurance
Co., 17 Fed. 5.68; Friezen v. Insurance Co. 30 Fed. 352; Steel v.
Insurance Co., 51 Fed. 715, 2 C. C. A. 463. The present suit was
brought before 60 days had expired after service of the proofs of loss,
and the proofs were served within a year from the date of the final

in the proceeding to limit liability. No objection has been
taken by the appellant that the suit was prematurely brought, prob-
ably for the reason that when the proofs were served it peremptorily
refused to pay the loss. The decree entered in the limited liability
proceeding :March 29, 1892, was interlocutory merely (McGourkey v.
Railway Co., 146 U. So 537, 13 Sup. Ct. 170), was to revision,
and' did not conclude any of the parties as to the liability of the tug
for the damages arising from the collision. The determination con-
templated by the condition of the policy is a final adjudication. Any-
thing short of that could not subserve any useful purpose. It fol-
lows that the suit was brought within the time limited by the condi-
tion. The defense that sufficient proofs of loss, were not furnished
hy the libelant has not been urged in this court. Of course, by dis-
elaiming all liability under the policy, the company waived any objec-
tion to the sufficiency of the proofs. Insurance Co. v. Pendleton, 112
lJ. S. 696-709, 5 Sup. Ct. 314. The defense that the policy never
attached, because it runs to the libelant "and others on account of
whotli. it may concern," is too frivolous to require discussion.
We have thus considered all the questions which have been present-

ed by the appeal, except those which relate to the amount of the
recovery awarded the libelant. It is unneces,sary to discuss these in
detail, because, upon the proofs, it satisfactorily appears that the
libelant was entitled to a larger. recovery than was awarded to him
by the decree. ,The policy provides that "all losses shall be paid in
such propm-tion as the amount insured bears to the value of the
said steam tug, as expressed in this policy." By the policy the tug
was valued at $5,000. The policy also provides that "in all cases of
Joss $100 shall be deducted therefrom," and also that the liability of
the compllny "for loss and damage to vessel or vessels is to be limited
to the amount of actual repairs rendered necessary in consequence of
any disaster insured against." By the collision the yacht was prac-
tically destroyed. Her value at the time was from $3,500 to $4,000.
Rhe sank in over 50 feet of water, it cost $420 to ra,ise her and get
her ashore, and the owner sold her to a boat builder for $100. The
latter did not attempt to repair her, obviously because she was not
worth repairing. The testimony introduced by the insurance com-
pany that she could have been repaired; for a practically trifling sum
is worthless. The damages to the yacht caused by the collision, and
for which the tug was liable, were, at a moderate estimate, $3,500.
Deducting from this sum $100, as required by the policy, the amount
which the libelant was entitled to demand of the insurance company
b.y the terms of the policy was $1,700. The decree of the court be-
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low proceeded upon the theory that the libelant was entitled to re-
cover the proceeds of the sale of the tug in the limited liability pro-
ceeding, less those distributed pro rata upon the claims against the
tug, other than those of the owner of the yacht, together with the
reasonable expenses of the proceeding. The policy does not limit
the loss of the assured to the allount established in favor of the in-
jured vessel in a suit for damages, or in a limited liability proceeding.
It does, in effect, require him to establish the liability of his vessel
as the responsible author of the loss or damage before he can call
upon the insurance company to pay. This it is in his power to do. If
a suit is not brought by the owner of the injured vessel, he can bring
a suit himself which he knows will fail, except as it will result in an
adjudication of the responsibility of his own vessel for the disaster.
But it would never be in his power to obtain a judicial determination
of the amount of the liability, except the disaster should be so ex-
tensive as to justify him in surrendering his vessel in limitation of
his liability. The policy is designed as an indemnity extending to all
collisions, not merely to those which are so disastrous as to permit
the assured to obtain a determination of the amount of the lo,ss.
The clause requiring a determination by suit at law of the liability of
his vessel for the loss or damage is not to be construed as requiring
him to establish the amount, or to do more than obtain a determina-
tion that his vessel is legally responsible for the disaster. If the
amount is judiCially determined, the insurance company, not being
a party to the suit or proceeding, isnot concluded thereby; and, if the
company is not concluded, there is no reason why the assured should
be. Whether in the event of a suit being brought against the as-
sured by the owner of the injured vessel, and notice being given by
the assured to the company to defend, the latter would be concluded
by the recovery, is a question which does not arise. As the libelant
has not'appeaJed, this court has no power to increase the amount ()f
his recovery. In any view of the case, he was entitled to recover
the amount awarded by the court below. The decree is accordingly
affirmed, with interest and costs.

LACOMBE, Circuit Judge. I concur in the conclusion that the
decrees in this case and in the case of Rogers v. Home Ins. Co., 95
Fed. 109, should be affirmed. The company contracted to respond
only for "such loss or damage as the tug may become legally liable
for," and has stipulated that "the liability of the tug for such loss
or damage [shall be] determined by a suit at law, or otherwise, as this
company may elect." The companies in these cases did not elect
to reimburse without requiring the assured to stand snit; and I am
therefore of the opinion that the "loss" insured against is the sum
fixed by such suit at law as the damage for which the tug became Iia-
ble,-a loss which was not incurred until the amounts payable to the
injured parties were finally determined by suit,-and am further of
the opinion that, by requiring the assured to have such loss fixed by
a suit against him (instead of themselves adjusting it with him as
the policies provided that they might elect to do), they have estopped
themselves from questioning the amount thus fixed, or the cos,ts in·



ROGERS V. HOME INS. CO. 109

curred in defending, except, perhaps, when some bad faith or im-
providence is apparently shown. As to the limitation in the policy
of time for bringing suit, I am in entire accord with the interpreta-
tion given to similar clauses in Fullam v. Insurance Co., 7 Gray, 61,
and with the dissenting opinion of McKenna, Circuit Judge, in Steel
v. Insurance Co., 2 C. C. A. 463, 51 Fed. 715, but, being satisfied that
the weight of authority is the other way, vote for affirmance.

ROGERS v. HOME INS. CO. OF NEW YORK.
(Circuit Court of Appeals, Second Circuit. May 25, 1899.)

No. 146.
INSURANCE-AcTION ON POLICy-LIMITATioN OF Tum WITHIN WHICH ACTION

MAY BE BROUGHT.
A provision of an insurance policy that "all claims under this policy

shall be void, unless prosecuted by suit at law within twelve months from
the date of the loss," is satisfied by the bringing of a suit on the policy in
good faith within the 12 months, although such suit is dismissed, on an
objection of defendant, on the ground of misjoinder, and a new suit, which
1s practically a continuation of the first, may be maintained, though
brought after the expiration of the 12 months.!

Appeal from the District Court of the United States for the South-
ern District of New York.
Le Roy S. Gove, for appellant.
Nelson Zabriskie, for appellee.
Before WALLACE and LACOMBE, Circuit Judges.

WALL.A.GE, Circuit Judge. This action is founded upon a policy
identical in terms with that considered in the case of Rogers v. £tna
Ins. Go., 95 Fed. 103, and was brought to recover for the same
loss. The facts are the same in both cases, except in respect
to the time of bringing the action, and the defenses are the same.
In the action brought by libelant against the £tna Insurance Com-
pany, the Home Insurance Company was made a co-defendant. Octo-
ber 28, 1893, both companies interposed the objection of an improper
joinder of parties defendant. Thereupon the libelant elected to pro-
ceed in that action against the JEtna Insurance Company, and in
November, 1893, brought the present action against the Home In-
surance Company. The case thus presents the question whether, an
action having been brought by the assured against the insurance com-
pany within 12 months from the date of the loss according to our
construction of the meaning of the policy, the condition of the policy
reading, "all claims under this policy shall be void, unless prosecuted
by suit at law within twelve months from the date of the loss," de-
feats the present action. The condition differs from those in the
adjudged cases cited for the appellant, where it was held that the
bringing of an action within the year, which failed, did not satisfy

1 For conditions as to time of bringing action, see note to Steel v. Insurance
Co., 2 C. C. A. 473.


