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vent. At the said time the said decedent delivered his certificate for the said
five (5) shares of stock to the said Barnes & Lofland, the same having indorsed
upon it an assignment of the said shares in blank, with a power of attorney
in blank to transfer the same, which assignment and power of attorney were
signed by the said D. Lynn Coyle.” A copy of said certificate and the said
assignment and power of attorney is as follows:

¢ ‘No. 87.
* ‘The Chestnut Street National Bank of Philadelphia, 5 Shares.

“ “This is to certify that D. Lynn Coyle is entitled to five shares of the capital
stock of the Chestnut Street National Bank of Philadelphia, transferable only
on the books of the said bank.

“ ‘Philadelphia, November 14, 1887, William Steele, Cashier.

“‘Robert B. Pattison, President.

“On the said certificate was indorsed the following:

* ‘For value received, hereby sell, assign, and transfer unto ————
shares of the capital stock represented by the within certificate, and do hereby
irrevocably constitute and appoint ————— attorney to transfer the said
stock on the books of the within-named company, with full power of substitu-
tion in the premises.

“‘Dated Feb. 14, 1894, D. Lynn Coyle.
“ ‘In the presence of J, H. Lofland.
“ ‘Signature guarantied. Barnes & Lofland.’

“The said William Steele, to whom the said stock was knocked down at the
sale, was at that time the cashier of the:said the Chestnut Street National Bank,
and the said Barnes & Lofland supposed that he was purchasing it for William M.
Singerly, who was then the president of the bank. The said Barnes & Lofland,
on the said 13th Jay of February, 1894, took the said certificate, indorsed as
.aforesaid, o the banking house of the said bank, delivered it to the said Wil-
liam Steele, as cashier thereof, and then and there requested him to transfer
the said five (5) shares of stock to the purchaser thereof, and left the said cer.
tificate with him. 7The said William Steele before that had paid to Barnes &
Lofland the sum of five hundred dollars ($500) in payment for the said stock.
The by-laws of the said bank regulating the transfers of its stock are as fol-
lows, and were in force from its organization continuously down to its suspen-
sion, on December 23, 1897, and have not been changed since, and it is agreed
are the only by-laws affecting the question herein:

“4Art, 12, Certificates of stock signed by the president and cashier, and bear-
ing the seal of the bank, shall be issued to shareholders, and state upon the
face thereof that the same are transferable only upon the books of the bank,
which transfer shall be in the presence of the president or cashier by the per-
son in whose name it appears, or by his duly-authorized attorney or representa-
tive.

“‘Art. 13. In all cases of transfer by attorney, the original letter of attorney,
duly proved (or & notarial copy thereof), shall be deposited and remain with the
bank, and, in cases of transfer by - executors, administrators, guardians, or
other legal representatives, duly-authenticated evidence of their authority shall
be produced to the bank, at its discretion. No transfer shall be made in any
case until the certificates granted to the transferrer be delivered up to the bank,
and no transfer shall be madé, without the eonsent of the board, by any share-
holder who shall owe the bank any obligation, either as drawer or indorser,
that is due and unpaid.’

“sArt, 15. No officer of the bank, except the president and vice president,
shall, without the permission of the directors hold stock in the bank, nor shall
any officer, except the president and vice president, keep an account with the
bank. The cashier’s official accounts shall be kept in the general ledger.

“ ‘Duties of Cashier [from Article 835]. The stock ledger, transfer books, and
certificates of stock shall be kept under his immediate direction. He shall
affix the seal of the assoclation to all certificates of stock issued by the bank,
and to such other documents as the board may order, and shall also direct the
working of the bank and the duties of all those employed therein, except the
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president. He shall call special meetings of the board when directed by the
president.’

“On the 14th day of February, 1894, the said Barmes & Lofland paid the
amount for which the said stock had been sold, less their charges, to the said
decedent, who never knew who had purchased the said stock, and supposed
from that time that the stock was duly transferred to the purchaser on the
books of the bank. He died on the 17th of February, 1897, and letters testa-
mentary issued to the defendant. Subsequently, on December 23, 1897, the
said bank failed, and suspended payment of its obligations, and was thereupon,
by the order of the comptroller of the currency of the United States, declared
insolvent, and thereafter, on January 29, 1898, the plaintiff was appointed re-
ceiver thereof, and was duly qualified, and is now administering the duties of
his trust, and, as such receiver, has brought this action. There is due and
owing by the said bank to its creditors debts which the assets are insufficient to
pay, and the comptroller of the currency determined that an assessment of 100
per centum upon the par value of each share of the capital stock of the said
bank is necessary, and has made an order directed to the plaintiff, making said
assessment, and, pursuant to said order, the plaintiff notified the defendant, and
demanded of her that she pay the sum of five hundred dollars ($500), as an
assessment on the said shares of the stock, on or before the 1st day of April,
1898. The defendant, after the receipt of said notice, made investigation, and
ascertained the following to be the faets, and they are agreed upon as the facts
in this case: That the said William Steele bought the said sbares of stock-
for himself and for his individual aceount, and made no transfer thereof to him-
self in the books of the bank provided for the purpose of making transfers, and
the minutes of the board of directors of the bank do not show any permission
was granted to him to hold stock in his name. That the said stock still stands
in the name of D. Lynn Coyle on the stock ledger of the bank, and no new cet-
tificate issued; said certificate No. 87, in the name of D. Lynn Coyle, as herein
recited, at the time of, and for some time prior to, the suspension of the bank,
and ever since, being in the possession of the Chestnut Street Trust & Savings
Fund Company as collateral security for a loan made to Willlam Steele indi-
vidually by that company, which loan is unpaid. That the said bank declared
dividends semiannually to the said five shares of stock after the said 13th day
of February, 1894, and paid the same to William Steele. That William Steele,
as cashier, had entire supervigion of making out checks for dividends, and to
whom paid, and signed them as cashier. That the bank did not keep a book in
which the said dividends were credited to the various stockholders. That divi-
dends to stockholders were paid by checks for the amounts drawn on the said
the Chestnut Street National Bank to the order of the stockholder, and William
Steele, as cashier, had supervision of the payment of all checks upon the bank
by virtue of his office, but the actual payments were made by the paying teller
of the bank. That the dividends declared on the said five (3) shares of stock
subsequently to February 13, 1894, were paid to the said William Steele by
checks, as aforesaid, to his order, which checks the said William Steele in-
dorsed, and presented to the said bank, and they were paid and retained by the
bank.”

Asa W. Waters and W. H. Addicks, for plaintiff,
R. M. Schick, for defendant.

McPHERSON, District Judge (after stating the facts). Upon these
facts, I am of opinion that judgment must be entered in favor
of the defendant. The decision of the supreme court in Whitney v.
Butler, 118 U. 8. 655, 7 Sup. Ct. 61, seems to be controlling. In
that case a stockholder sold his shares at auction, and the auec-
tioneer delivered to the purchaser the certificate therefor, with a
power of attorney to transfer, duly executed in blank. The pur-
chaser paid the auctioneer for the shares, and the auctioneer deliv-
ered the money to the stockholder. No formal transfer of the shares
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was made upon the books of the bank. The stockholder did not know
who the purchaser was, or that the transfer had not been formally
made, and had no reason to suppose that the duty to transfer had
been neglected. Thus far the facts of the case now before us are
identical with the facts just stated. In Whitney v. Butler, however,,
the purchaser was a broker that had . been employed by the president
of the bank to buy the stoek for a customer, In the present case
the purchaser was the cashier of the bank, and was hiniself one of its
transfer officers. In both ecases the certlﬁcate and the power of
attorney were delivered to a transfer officer, in order that the proper
entries might be made upon the hooks. In Whitney v. Butler the
certificate was delivered to the president, although it was known
that he was not the purchaser; but thie supreme court held that, as
the other requirements of the by-laws had been complied with, ‘the
seller had done all that he was required to do, and was not bound to
gee that the transfer was actually made upon the books. In the case
before. us the cashier, who was equally with the president an agent
to supervise the transfer of stock, was also the purchaser. He was
the person to: whom the stock was sold by the auctioneer; and,
although the auctioneer mistakenly supposed that the purchase was
being made on behalf of the pres1dent of the bank, this gratuitous
supposition. is of no weight in the determination of the controversy.
In reality the. cashier was doing precisely what the apparent facts
of the transaction indicated. He was buying the stock for himself,
and was paying for it with his own money. When, therefore, the
certificate was delivered to him, with a power of attorney, properly
gigned in blank, the seller had done everything in his power to do,
except that he did not insist upon seeing the actual entries made
in the transfer books of the bank. Under the facts agreed upon, we
do not think he was bound to go so far. Unless the bylaw to be
considered immediately put the seller upon notice, there was nothing
about the transaction, either at the time the sale was made or after-
wards, to cause the seller to suspect that the purchase would not
be followed by the ordinary formal trangfer of title on the books.
The plaintiff geeks to avoid the force of these facts by pointing to
the by-law, just referred to, which forbids the cashier to buy the
shares of the bank without permission from the directors. He argues
that, as the seller was a stockholder, he was bound to know the
by- laws and must therefore have been aware that the cashier could
not transter the stock to himself upon the books of the bank. We
do not think that either conclusion is inevitable. Tt may be a fair
subject for dispute whether a stockholder is chargeable with knowl-
edge of such a by-law; but, even if it be assumed that such knowledge
should be imputed to Mr. Coyle, we see no reason why he might
not properly suppose that the cashier had received permission from
the directors to buy the stock. Certainly he was not bound to as-
sume that the cashier was acting in. violation of the rules of the
bank. - On the contrary, the ordinary presumption that men are
acting lawfully might, with propriety, lead him to suppose that the
cashier had received authority to make the purchase. The fact that
the minutes of the directors are silent upon this point is not de-
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cisive. In spite of this negative evidence, authority might, never-
theless, have been given, and such a supposition would be strongly
supported by the fact that dividends ceased to be paid to the seller,
and were thereafter paid to the cashier. The natural inference
would be that the bank had either authorized or had ratified the
transaction. The by-law was evidently framed for the protection
of the bank, and the bank could waive it either by resolution or
conduct.

We can see no ground, therefore, upon which to hold that the
liability of Mr. Coyle continued. He did everything required by
the usual course of business and by the rules of the bank to pass
the formal title to the purchaser. He had not only no reason to
suppose that the transfer had not been made, but he had every reason
to believe that the necessary formalities had been observed. We
are not prepared to decide that the seller of shares of a national
bank is always bound to see that the transfer is made upon the books,
and continues to be liable until such a transfer is made. Sometimes
he may be thus bound. But in the present case we think the faets
agreed upon furnish a complete defense to the plaintiff’s claim. We
direct judgment to be entered in favor of defendant.

ROGERS v. ZATNA INS. CO. OF HARTFORD.
(Circuit Court of Appeals, Second Circuit, May 25, 1899.)
No. 145.

1. INSURANCE—CONSTRUCTION OF CONTRACT.’

It is no defense to a contract of insurance that the loss occurred through
the negligence of the assured or of his servants, unless the contract ex-
pressly constitutes such negligence a defense.

2. SaME.

An insurance policy will not be given a construction which would defeat
the entire purpose of the contract by enabling the insurer to defeat any
recovery thereon.

8. BAME—MARINE INSURANCE -—~AGAINST LIABILITY FOR COLLISTON.

A policy insured the owner of a steam tug against such loss or damage
as the tug might “become legally liable for from accident caused by col-
lision.” It contained a provision that the insured warranted that the tug,
with her tow, should not go out of the regular or usual channels, “and
also warranted free from loss, damages, or expense caused by or arising
from so doing, or from ignorance on the part of the master and pilot as
to any port or place the steam tug may use, or from want of ordinary
care or skill.” Held, that the expression ‘“from want of ordinary care
or skill” would not be consirued to apply to the contract generally, which
would render it nugatory, but only to the preceding provision as to the
action of the master or pilot in going to any port or place the tug might
use.

4 SaME—LiviTing TIME For SurT.

A policy insuring a steam tug against liability for loss or damage arising
from collision provided that suit thereon must be brought within a year
alter the date of the loss. It also provided that the insured should not
be liable, unless the liability of the tug should be established by suit, and
that losses should be payable 60 days after proofs of such loss or damage
and of the amount thereof: Held, that such provisions must be construed
together, and that, so construed, proofs of loss could not be made until
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