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holder in such-cases until the comptroller has ascertained and fixed
the sum to be collected upon each share of stock, as the right to
sue is exclusively in the receiver, as his right to ‘maintain the ac-
tion or bring the suit for any sum does not arise until the amount
to be demanded and received has been ascertained by his superior
officer, and as in this case the answer has not shown that the comp-

troller had determined that it was necessary to further enforce to
the extent of $5 per share the liability of the stockholder before
March 4, 1894, nor, indeed, before October, 1898, it follows that five
years have by no means elapsed since thls hablhty became suable.

I think these views are supported by the following authorities: Ken-
nedy v. Gibson, 8 Wall. 505; Hawkins v. Glenn, 131 U. 8. 319, 9 Sup.
Ct. 739; Glenn v. Liggett, 135 U. 8. 533, 10 Sup. Ct. 867; Young v.
Wempe, 46 Fed. 354; Thompson v. Insurance Co., 76 Fed. 892; Id,,
77 Fed. 258.  The conclusion I have reached is that the right of
action in this case exists by virtue of those acts of the comptroller
called “assessments,” and that the remedy is not barred by any stat-
ute of limitations, because the right of the receiver to sue did not
arise until long after March 4, 1894.

The demurrer to the answer is sustained, and, if no desire to amend
is manifested, judgment may be entered for the amount sued for, with
costs of the action.
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'WILSON et al. v. BROCHON.
(Circuit Court, W. D. Wisconsin. May 31, 18099)

CONSTITUTIONAL LAW——STATUTE IMPAIRING  OBLIGATION OF CONTRAC’I‘B Wis-
CONSIN INSOLVENCY Law.

The provision of the Wisconsin insolvency law (Laws 1897, c. 334, § 3)
which dissolves an attachment or levy on the property of an insolvent
debtor on his making a general assignment within 10 days thereafter is
unconstitutional and void as to all debts incurred previous to its taking
effect, as taking away the remedy for their collection, although such debts
were Included in a note executed by the debtor subsequent to the taking
effect ‘of the.act.

On exceptions to amended answer of plamtlffs to defendant’s peti-
tion for release of levy under the provisions of the Wisconsin in-
solvency law.

D. K. Tenney, for plaintiffs.
H. H Grace and Ross, Dwyer & Hanltch for defendant.

BUNN, Dlstrlct Judge. The amended answer of Wilson Bros. to
the defendant’s petition presents a very interesting question. The
plaintiffs are merchants doing business at Chicago. The defendant
was a retail dealer in gentlemen’s furnishing goods at West Superior,
Wis. Plaintiffs had, prior to August, 1897, sold defendant from time
to time bills of merchandlse on time. On the 27th day of August,
1897, defendant executed to the plaintiffs a judgment note for the
sum of $2,157.83. This note was given for goods sold from time to
time prior to the execution thereof. On December 31st following,
judgment was rendered upon said note in this-court in favor of the
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plaintiff for the sum of $2,327.42, and execution issued against the
defendant, and his stock of goods seized. After the seizure of the
defendant’s goods under the execution, the defendant, on the 11th
day of January, 1898 made an assignment for the benefit of his
creditors to one D. 8, Culver under the state insolvent laws of Wis-
consin, and soon thereafter applied to this court by petition for an
order to stay the sale upon execution, and to require the marshal in
whose custody the goods were held under the execution to turn them
over to the assignee under the state assignment law. One answer
which the plaintiffs now make to this proposition is that a portion
of the goods sold to defendant, the price of which was included in
the judgment, were sold by them to the defendant before the passage
of that provision of the state law which made previous levies under
attachments and execution void upon an assignment for the benefit
of creditors under the state law,—that is to say, prior to April 30,
1897; that the amount included in the judgment note so sold prior
to the passage of that law was $1,667.49. This plea, with the excep-
tion in the nature of a demurrer to the same, presents the question
whether the statute of Wisconsin referred to, approved April 24, and
published April 30, 1897, is valid and constitutional as to such por-
tion of the plaintiffs’ claim as was for goods sold prior to the going
into effect of the law. Section 3 of the act (Laws 1897, p. 742, ¢. 334)
reads as follows:

“Whenever the property of an insolvent debtor is attached or levied upon
by virtue of any process in favor of & creditor, or a garnishment made against
such debtor, such debtor may, within ten days thereafter, make an assignment
of all his property and estate not exempt by law, for the equal benefit of all
his creditors as provided by law, whereupon all such attachments, levies, gar-
nishments, or other process shall be dissolved and the property attached or
levied upon shall be turned over to such assignee or receiver.”

This law, upon three different occasions, has been held void and
inoperative as to all debts incurred previous to its passage and pub-
lication, as taking away the remedy for their colliection. See Bank
v. Schranck, 97 Wis, 250, 73 N. W. 31; Peninsular Lead & Color
Works v. Union Oil & Paint Co., 100 Wis. 488, 76 N. W. 359; Bank
v. Macauley, 101 Wis. 304, 77 N. W 176. These cases would be con-
clusive of the one at bar if the note on which the judgment had been
rendered had been made prior to the passage of the law. But it is
contended by the defendant that the contracts for sales made prior
to the passage of the law were merged in the note, and that the law
taking effect before the note was executed is constitutional and
valid. No authority is cited, except cases relating to merger of con-
tracts, which do not seem to the court to be applicable; and the
best judgment the court can form is that the law is unconstitutional
and void within the above cases, as taking away the remedy as to
all the sales made prior to April 30, 1897, the day of publication,
when the law went into effect. Although the note was executed
after the law took effect, a greater part of the sales constituting the
consideration dated back to a time prior to April 30th, and as to
these sales the law would be inoperative and void. I think the ex-
ecution was properly issued, and the levy gave the possession and
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right of possession to the goods to this court for the purpose of satis-
fying the said amount of $1,667.49, with interest and costs. But,
under the pleadings as they now stand, I think, after the satisfaction
of this amount, any balance of proceeds arising from the sale of the
goods should be turned over to the assignee under the state law.
But, as the parties have a stipulation for further pleading upon the
decision of the court upon the exceptions to the answer, leave will
be given fir further proceedings according to the terms of stipula-
tion on file. The other exceptions to the answer have been consid-
ered and sustained upon a former hearing.

MacVEAGH et al. v. WILD et al.
(Circuit Court, D. Indiana. June 30, 1899.)
No. 9,726.

1. JUDGMENT—COLLATERAL ATTACK—SUIT BY PARTNERSHIP IN FirM NAME.
Under the law of Indiana, a judgment rendered in favor of a partner-
ghip in its firm name, though reversible for error, is valid, and cannot be
collaterally attacked.

2, CORPORATIONS—LIABILITY OF QFFICERS—FAILURE TO MAKE REPORTS.

The statute of Indiana (2 Burns’ Rev, St. 1894, § 5073) making the of-
ficers of a corporation jointly and severally liable for ‘“all damages” re-
sulting from their failure to make the reports required by the statute, in-
cludes unliquidated as well as liguidated damages.

On Demurrer to Complaint.

Hamline, Scott & Lord, and Shirts & Fertig, for plaintiffs,
Gavin & Davis, for defendants.

BAKER, District Judge. This is an action brought by the above-
named plaintiffs, composing the firm of Franklin MacVeagh & Co.,
against the above-named defendants, as president and directors of the
Noblesville Canning Company, a corporation organized under the
laws of this state, to charge said president and directors with the
amount of damages sustained by the breach of a contract entered into
by the corporation with the plaintiffs for the sale and delivery of cer-
tain goods. The company, on May 19, 1897, entered into a contract
in writing with the plaintiffs, whereby the plaintiffs bought and the
company sold and agreed to deliver to them in the fall of that year
5,000 cases, to wit, 10,000 dozen, three-pound cans of certain canned
goods, for the price of 60 cents per dozen, delivered in the city of
Chicago. It is alleged that the company failed and refused to deliver
any of said goods pursuant to the contract. The plaintiffs, on Octo-
ber 30, 1897, brought suit against said canning company in the circuit
court of Hamilton county, Ind., in their firm name of Franklin Mac-
Veagh & Co., against the Noblesville Canning Company, and for cause
of action set up the above contract, showing its breach, and claiming
damages therefor. The company answered in general denial, and a
trial was had on the issue so joined, resulting in a judgment for the
plaintiff for $2,750 and costs of suit, said judgment being in favor of



