
HOOK V. MERCANTILE TRUST COo

HOOK v. MERCANTILE TRUST CO. OF NEW YORK et al.

(Circuit Court of Appeals, Seventh Circuit. June 6, 1899.)

No. 495.

41

1. CONCLUSIVENESS OF DECREE-ADMITTING NEW PARTIES-EFFECT ON RIGHTS
OF PURCHASER PENDENTE LITE.
Where one not originally a party is permitted to file a petition in a suit

in equity, and to set up new and different rights from any involved in the
original bill, such petition (at least, as against a stranger to the suit, who
during its pendency, and before the filing of the petition, has acquired pos-
session of the property in litigation) must be treated as the commencement
of a new suit; and such person must be brought in by process in ac-
coraance with the established practice, or he will not be concluded by a
decree in favor of the petitioner.

2. ApPEAL-DEFENDANTS JOINTLY AFFECTED BY DECREE-JOINDER OF CO-DE'
FENDAN1'.
'Where a decree provided in general terms for a conveyance and release

by two defendants. who were husband and wife, of all their rights, titles,
and interests in certain real estate, the title to a part of which was in the
husband and a part in the wife, but under the statutes of the state each
had a' dower interest in the realty owned by the other, such decree, as
to all of the property involved, affects rights of both defendants; and
neither can maintain an appeal without joining the other, or obtaining an
order of severance.

3. SAME-EFFECT OF GRANTING REHEARING.
It is the intention of the court that the granting of a rehearing without

restriction shall operate to vacate its jUdgment, SO that thereafter the cause
shall stand as if no judgment had been entered.

4. SAME-MOTION TO DISMISS-WANT OF NECESSARY PARTIES.
A failure to join necessary parties on an appeal is jurisdictional, and a

motion to dismiss on that ground may be entertained at any time before
final disposition of tlle appeal.

Appeal from the Circuit Court of the United States for the Southern
District of Illinois.
This case was first argued at the May session, 1898, and at the commence-

ment of the present term of the court, on October 8, 1898, an opinion was
handed down, reversing the decree in favor of the appellees upon their bills
foc foreclosure, but denying the appellant the relief BOught upon her cross
bill..60 U. S. App. 647,32 C. C. A. 238, 89 Fed. 410. Each of the parties
asked a rehearing, and on February 7, 1899, at the adjourned January session
of the court, both petitions were granted. Thereupon the appellees interposed
a motion to dismiss the appeal on the ground that theO decree appealed from
is a joint one against the appellant, Mary B. Hook, and ollier defendants,
especially William S. Hook, who did not join in, and were not served with
notice of, the appeal, and from whom no order of severance was entered al-
lowing the appellant a separate appeal. This motion requires that the state-
ment of the case be made fuller, and in some partiCUlars more specific, than
before.
The Chicago, Peoria & St. Louis Railway Company, which, for brevity, will

be here called the "Peoria Company," was organized on February 7, 1887,
and became the owner, by consolidation, of. the lines of railroad theretofore
known as the Peoria, Pekin & Jacksonville, extending from Jacksonville,
through Havana, to Pekin, and the Springfield & Northwestern, extending from
Havana to Springfield. This road, the Litchfield, Carrollton & Western, the
Louisville & St. Louis, and the Jacksonville Southeastern were operated under
the control of William S. Hook, as president or general manager, as one sys-
tem, known as the Jacksonville Southeastern Line, and books were kept in
that name of the accounts of the various corporations concerned. On March
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1, 1888, the Peoria Companr executed a mortgage in the form of a trust deed
to the Mercantlle Trust Company to secure bonds to the amount of $1,500,000;
on July 15, 1889, it executed a mortgage to tbe Central 'rrust Company, as
trustee, to secure first consolidated mortgage bonds, so called, to the amount
of $1,041,000, to enable it to redeem prior bonds, and to discharge obligations
incurred in the acquisition and construction of its lines, one of which was de.
scribed as terminating at Jacksonville, and one as a line to be constructed from
Litchfield to East St. LOUis; and on June 1, 1891, it executed to the Metropoli"
tan Trust Company, as trustee, a third mortgage, covering all its lines, one
of which was described as "terminating in the city of East St. Louis," to se·
cure bonds to the amount of $2,500,000. T'here having been default in tbe pay-
ment of interest coupons of each series of bonds, suits for foreclosure were
brought by the respective ttustees,-by the Mercantile Trust Company on Sep-
tember 21,. 18li3, by the other companies on. later dates; and on October 26,
1893, the three suits were consolidated under the title of the first. By subse·
quent amendments and supplemental bills, William S. Hook, B. Hook,
and' Marcus Hook were made defendants; and it was alleged, as ground for
relief agaip.st them, that certain rolling stocl}, rights of Way, and depot grounds,
including the terminals at East St. Louis and Jacksonville, which are the SUb-
jects of cOJ;ltroversy on this appeal, were acquired for, and belonged to, the
defendant railway and were subject to the several mortgages sued on,
though the title thereto appeared to be in William S. Hook, Mary B. Hook,
and Marcus Hook,-the terms of the,. averment concerning the lands being,
"The title to which said lands or rights of way now stand of record in the
respective names of. said William S. Hook and the said Mary B. Hook, as here-
inafter stated.", There follow descriptioliS showing the mast St. Louis property
"standing in the name of said Mary B. Hook," and all the lands described in
the decree, except those at East St. Louis and Jael,sonv'ille, and certain lots
descJ;ibe,din to the bills forforeelosure, "standing-in the name of
said Willilim S.. Hook." No joint' ownership' was alleged. .These defendants
answered separately to the effect that the terminal property 'at East St. Louis
was conveyed by the Wiggins Ferry Company to 'William S. Hook in the year
1882, before the Peoria Oompany was or thought of; .that, at the
time of the purchase, Marshall P.' Ayers and Augustus E. Ayers were connected
in railroad enterprises with WilliamS. Hook, and had purchased the terminal
properties, together with other pieces, partly in the name of William S.
Hook and partly in the name of. Marshall P. Ayers; that on December 29,
1886,an acC'ount was taken, and it was :foul'ld' that the stirn. of $30,871.56 was
owing and due to M. P. Ayers & Co., bankers at Jacksonville, ,Ill., for moneys
advanced by Augustus E. and Marshall P. Ayers upon purchases made,
including the at East St.Louis; that on that date William S; H'60k,
.MarshalIP. ArerS;. and Augustus E: ,Ayers executed to M. P. Ayers: :&!Co.
a promisfiorynote for the' amount stated, and at the same time, or Soon there-
after, executed a declaration of trust, inciuded the premises in questiOn,
to secure theI»iylllent of the, debt evidenced' by the note; that pending' a suit
in the circuit court of MorganCQunty, Ill., to· subject the premises to sale,
as the property of the Jacksonv-ille Southeastern RailwaY' Company, upon an
execution against thll;t P. Ayers & Co.' transferred'the note and
security therefor 'to William'S, Hook, In conSid;eration of the paymentby him
of the amount of the debt, and William S. Hook in turn transferred the same
to Mary' H. Hpok, in consideration of the advancement by bel' to him Of the
Ilums so paid, 'and that in tMt suit the declaration of trUst was adjudged to be
valid, and to constitute a lien tirior to tbe lien of the execution of the complain-
ants in the suit,. aIid. it was ordered that. the premises be sold, and the proceeds
of the sale apPlied: fIrst to the discharge of that lien.. Besides pleading tbe facts
stated, and that the decree so rendered· was al). estoppel against the
Peoria Coxnpany and all. :under that company, 'which, it was
alleged" ac:;quired IlossessionIlend'fug ,the suit, the appellant, Mary B., Hook,
set up the same in a anlI by Ii'supplementa'l bill. showed that by
,virtue of the decree a :sale had been made to her, and tllat on the expiration
of thetiJIM;!. allowed for redemption she had received a deed of conveyance. It
viras alleged in the uI?-swer of each of the defendants, and in the cross bill of
the appellant, that tM properties in dispute were not purchased for, nor an
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;'.:;L·C'ment (vel' macle for the sale thereof to, the Peoria Company, and that
till, possession of. that company had begun and heen maintained under contract
of lease at an annual rental of $2,000, which, however, since 1893, had not
been paid. She pra3'ed an adjndication of her title and a decree for unpaid rent.
iSSUES having been joined by replications in the uSl,lal form, the court on July
10, 18Ur;, entered a decree of foreclosure and sale, reserving "the n;maining
llndisposed,.(jf claims, issues, and equities raised by the answer of the defend-
ants 'William S. Hook, Mary B. Hook, and Marcus Hook," and of other parties
llwntioned, for further consideration and adjudication, unaffected by the sale,
which, however, by the. terms of the decree, was to "include all and singular
the right, title, and interest ,of the defen.dant railway company, and of the re-
spective complainants, as mortgagees, in and to the property claimed by any
of the defendants,"or, as expressed in the twenty-eighth clause of the decree,
"the property pertaining thereto, inclUding such portion [as is] by the
individual defenciants, or any of them." Sale was mll-de, reporteci, and con-
firmed, and deed ordered, executed, reported, and approved. Upon the reserved
issues, the master, to whom the reference was made, repnrted the evidence
and his' conclusions. In' respect to the East St. Louis I)l'Operty he found the
faets to 111' substantially as stated in the answer and cross complaint of the
appellant, .and reported his conclusion that the title was hers. and had never
b,;longed to the Peoria Company. The .Jacksonville property, he reported,
had been purchased by Hook and Ayers in 1882, 1883, anci 18tH, had been in-
eluded in the declaration of trust, and had taken the same course as the prop-
erty in East St. Louis, being now in the name of Mary B. Hook. The excep-
th'HlS of the compluinllnts to these parts of the report the court sustained, and
(]pc!lI.red a finding of its own,-"that f\ubsequent to the 1st day of March, 1888,
and prior to the 21st day:of September, 18\)3, the defendant William S. Hook,
for and in behalf of the defendant the Chica.go, Peoria & St. Louis Railway
Company, acquired for use, in connection with the said line of railway and the
lJUsiness thereof, certain parcels of land and rights of way over the same;
that the parcels of land and rights of way thus acquired were purchaf\ed with
funds belonging to said defendant railway company, and the title thereto taken
in the name of said 'William S. Hook; that the parcels of land anci rights of
way thus Rcquired are more particularly described as follows." In the de-
scription whieh followed were included the terminals at East St. Louis and
.JacksonYille, and a decree wus accordingly that those properties be-
longed to, and should be conveyed by the appellant, or in default thereof by
the master, to, the Chicago, Peoria & St. wuis Railroad Company, which, by
the foreclosure sale and the conveyance thereunder made, had succeeded to
the rights of the Peoria Company. It is stated in the finding that the legal
title to all the premises described and found to have been acquired for the Peotia
Company "is in the defendant 'William S. Hook, with the exception of the fol-
lowing, which is in the name of :Mary B. Honk, to wit," those at Jacksonvillll
and East St. Louis, the title to which, it is found, was placed in her name after
the commencement of the several foreclosure f\uits. It is also found that the
allpgations of the cross bill and of the amended and supplemental cross bill
of Mary B. Hook are untrue. '1'he decree is that the cross bills be dismissed;
that the master commissioner execute to the purchaser at the sale a deed con-
Yeying the properties described, with all the right and equities of the defend-
ants; that the defendants the Peoria Company, William S. Hook, Mary B.
Hook, and Marcus Hook, and others named, "severally execute their deed or
deedS, or join with the master commissioner in the execution of the deed or
deeds to be made by him * * * of the respective properties described in
paragraph 1 of this decree, or the portion thereof covered by the respective
mortgages to said trust companies, and shall convey and release to the said
Chicago, Peoria & St. Louis Railroad Company of Illinois their rights, titles,
and interests in the property described." This decree wus entered on Decem-
ber 31, 1897. .
The suit in the circuit court of Morgan county was brought on Xovember 8

1890, by Kennedy, Tower. and Catherwood, trustees in a mortgage executed
by the Jacksonyille Southeastern Railway Company, on the theory that the
properties sought to be were bought for and with the money of that
company, and therefore belonged to it. Besides the railway company, William
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S. Hook, Marshall P. Ayers, and Augustus E. Ayers were made defendants;
it being averred in the bllI, on information, that they claimed to have advanced
individual moneys to the amount of $30,000 upon the purchase price of the
properties described, and were holding the titles thereto to secure the repayment
to them of that sum. Process was served on all of the defendants, and the
defendants Ayers answered, setting up the declaration of trust as a prior lien
upon the properties for the amount of the debt eVidenced by the note to M.
P. Ayers & Co., but not disputing that, subject to that lien, they belonged in
eqUity to the Jacksonville Southeastern Railway Company, and were liable
to sale under the execution which the complainants had caused to be levied
thereon. A cross bill was also filed by the defendants Marshall P. Ayers and
Augustus E. Ayers, jointly with John A. Ayers, who with them composed then
the firm of M. P. Ayers & Co., setting forth the same facts and implying the
same theory. The railway company and William S. Hook did not ans"Oer or
appear to the bill, and were not defaulted, but they joined in a demurrer (never
ruled upon) to the cross bill of the Ayerses. The caUSe was continued from
term to term until the May term, 1893, at which the court entered a decree,
the substance of which is a finding and adjudication, according to an agree-
ment filed, of the relative rights of Hook and of M. P. and Augustus E. Ayers
in the note secured by the deed of trust, it being adjudged that Hook, on pay-
ment of the Sum of $12,813.43, with interest, in addition to other sums already
paid, should be subrogated to the right, title, and interest of Marshall P.
Ayers and Augustus E. Ayers in and to the premises described in the declara-
tion of trust, and that upon payment to them Of that sum, with interest, the
Ayerses should execute to Hook a deed of quitclaim for the premiSes; and
upon a further finding that judgment had been recovered by the complainants,
and execution issued and levied as alleged in the bill, it was decreed that the
master in chancery of the court "proceed to sell all and singular the right,
title, and interest of the Jacksonville Southeastern Railway Company in and
to the real estate hereinafter described,-subject, however, to the debt of the
said William S. Hook, as subrogated in this decree, and of [to] the debt pro-
vided for, yet unpaid, to the said M. P. Ayers & Co., as found in said stipula-
tion," etc. The decree contains no reservation or provision for further pro-
ceedings, excElPt "that the master report his proceedings under this decree to
. this court" After the entry of this decree no further step was taken until
the next November term of court, at which, on December 26, 1893, :.\fary B.
Hook presented a petition, entitled in the cause, in which she set out at length
the previous pleadings, proceedings, and the agreement on which the finding
and decree were based, and alleged full payment by William S. Hook to the
Ayerses of the remaining sum due them, and that 'Villiam S. Hook, having so
acqUired the entire interest, had assigned the debt and the declaration of trust
to her in consideration of moneys to the full amount of the debt advanced by
her to enable him to make the purchase of the Ayerses. Without notice to any
of the parties to the original suit, and without recital of appearance by any of
them, the court permitted this petition to be filed, and thereupon, on the same
day, entered a decree whereby, after reciting the previous proceedings at
length, and finding, among other things, "that the said Mary B. Hook has ac-
quired all of the right, title, and interest, both in law and in equity, of the re-
spondent William S. Hook in and to all the real estate described in said deed"
(of trust), it was ordered "that the decree entered berein at the May term, A.
D. 1893, of this court by consent be set aside; that this cause stand upon the
docket in the name of the original complainants, and against the respondent
Mary B. Hook"; and then, after a finding "that the complainants have a right
to proceed with the sale of said property to satisfy said executions, but SUb-
ject to all the rights vested in the said Mary B. Hook as hereinbefore found,"
it was adjudged and decreed that the Jacksonville Southeastern Railway
Company pay to the master, for the use of·Mary B. Hook, the sum of $43,-
939.40, with interest, and $61,475, with interest, for the use of the complain-
ants, and that in default of such payments within 10 days the master should
proceed "to sell all and singular the real estate described in the bill in this
cause," and out of the proceeds pay, in their order, the costs, the sum due to
Mary B. Hook, and that due to the complainants, and the remainder, if any,
turn over to the Jacksonville Southeastern Railway Company.
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This appeal, taken on February 25, was perfected by filing the transcript
with the clerk of this court on April 2, 1898. On June 27, 1898, William S.
Hook, without notice to the appellant or other co-defendants, filed an assign-
ment of errors, and was granted a separate appeal, and having obtained of
this court an order allowing the use of the printed transcript in this case, sup-
plemented with a certified copy of the order allowing his appeal and entries
connected therewith, on December 2, 1898, within the time allowed by en-
larging orders, filed the transcript with the clerk of this court. The briefs in
his behalf conclude with the assertion that the decree is erroneous for four
reasons, stated as follows: "First. Because it found the East St. Louis &
Jacksonville terminal property has been acquired with the funds of the Peoria
Company, and was incumbered by the trust deeds mentioned, and that said
liens were prior to any right of appellant in said property. Second. Because
the court held by said decree that the Peoria Company, and through it the ap-
pellees, were entitled to have the title to said premises conveyed to the Peoria
Railroad Company of Illinois, thereby devesting the appellant of his superior
title to the same. Third. Because by the decree it was held that the real estate
situated in Jacksonville, Illinois, and described on page 778 of the transcript,
and which was purchased some fifteen years before there was a Peoria Com-
pany, .was subject to the trust deeds, and Jllust be conveyed by the master and
by the appellant to the Peoria Railroad Company, when there is not a pretense
of any evidence showing any lien, or contract for a lien, upon said real estate
named, by or through which the Peoria Company ever acquired any inter-
est in or right to any part of said real estate. Fourth. Because the decree re-
quires the master to convey, and requires appellant to join in said conveyance
conveying, all of the real described, the title to which appears to be in
appellant, when it appears the Peoria Company had no power to receive or
take the title to the same, and could not, therefore, convey any equity to the
appellees." The first three of these propositions, it will be observed, have ref-
erence to the terminal properties claimed by Mrs. Hook, and involve a repetition
of the questions presented by her appeal.
Thomas Worthington, for appellant.
Bluford Wilson and P. B. Warren, for appellee.
Before WOODS, JENKINS, and GROSSCUP, Oircuit Judges.

WOODS, Oircuit Judge, after making the foregoing statement,
delivered the opinion of the court.
The motion to dismiss and the merits were argued at the same

time. The opinion of the court is that the motion must be sus-
tained, and for that reason it is not necessary to decide again the
merits of the case; but it is proper to say that the rehearing was
ordered mainly because the judges who composed the court when
the case was first heal'(l, except Judge Showalter, who died be-
fore the petitions for rehearing were considered, were convinced that
the equitable title to the property in suit had been acquired by the
Peoria Company, substantially as stated in the finding below; and,
that being now the opinion of the court, the reasons therefor will be
stated briefly:
The finding that the properties were acquired for the Peoria Com-

pany between :Ylarch 1, 1888, and September 21, 1893, it is clear, does
not refer to acts of original acquisition in the years 1882, 1883, and
1884, but must be accepted as meaning that by later transactions,
culminating between the dates named in the finding, the properties
were acquired and paid for as stated. So construed, the finding rests
upon sufficient proof. The contrary conclusion, declared in our first
opinion, was due in part to a too technical view of the evidence,
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piecemeal rather than as'a whole, to
a failure·to consider the fact (not mentioned in the briefs then before
the court) that the terminals in. question (certainly· those at East
St. Louis) were designated as. the property of the . Peoria Company
upona at the timeof,'or soon a,iter, the cOnstruction of t,he
road into East St. Louis. Besides tbat property, it appears. that the
right of way from Litchfield to East St. Louis, and every piece of land
of the Peoria Com,pany, about the title to which, whether taken in: one
name or another, there was no 'dispute; were designated On that map
by redooundary lines, and by the initial .letters of the name of the
company; The map having been made by the engineering depart-
ment of the· Jacksonville. Southeastern Line, working under the au-
thority ofWiIIia,Ill S. Hook, counsel for appellees contend that it
amounted to a dedication by Hook and the Jacksonville Southeast-
ern Line of the properties designated to the Peoria Company, "as
good between the parties as a warranty deed.'" Whether the plat-
ting con,stituted an irrevocable dedication or not, the fact is of great
significance, in that it gives .coherence and a new direction to' the
other proofs, which, without that fact, we deemed insufficient to
establish titleirr'the Peoria CotnQany. The in connection with
the other evidence, we are convinced, warrants the inference that,
when that company was put hi possession of the propertiesdesig-
nated, it was as owner in its own right, and was so intended by all
concerned. Everything done before and afterwards points that way.
The original purchase, it is true, was made with money of the .Tack-
sanville Southeastern Railway CQlllpany;-theentire price, and not the
larger part thereof, merely, as stated in our first opinion, being paid
out of the funds of that company; but .the amount was afterwards
carried to the' "clearance books" of the Jacksonville Southeastern
Line, and probably should be deemed to have passed to the credit of
the Peoria Company. That fact, however, is denied, and need not be
determined. The Peoria Company, besides owning a large share of
the stock of the Jacksonville Southeastern Company, it is clear, was
the chief, if not the sole, contributor to the earnings over expenses of
the Jacksonville Southeastern Line. Besides, if the original trust
or equitable lien in favor of the JacksonviIIe Southeastern Railway
Company was not extinguished by a repayment of the purchase money,
that company never asserted title or interest, and Hook, holding the
legal title, proceeded to deal with the property as if under no obliga-
tion to that company. It appears probable, on the evidence, that he
came under an equal or greater obligation to the Peoria Company;
but on that point, too, there is dispute,and we make no attempt to
clarify accounts which the witnesses found and left in confusion.
The burden of proof in that respect was on Hook, who was in fidu-
ciary relations to all the companies concerned; and, if inferences
against him were necessary, it would not be unreasonable to draw
them. While there is no direct evidence of the making of a contract
fora transfer of title or an indefeasible interest in the disputed prop-
erties to the Peoria C-ompany, there is, in the maps and other evi-
dence adduced, the items of- which are referred to in ou'r first opinion .
and need not be stated again, ample ground for the inference that
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Hook, holding the title, and representing practically all interests con-
cerned, determined or agreed for all that that company should take
possession, improve, and own the property. Terminal facilities at
East 8t. Louis for that company, and for that alone of all the compa-
nies which he represented, were indispensable, then and for the in-
definite future; and the same foresight which led him to obtain title
to the property in 1882 dictated that he then acquire it for or appro-
priate it to the immediate and permanent use of that company. To
do so was only to execute his original design. To have done less
would hardly have been an adequate discharge of his duty to that com-
pany, and that he did his duty in that respect the evidence, though
inferential, is nevertheless convincing. Under the circumstances, a
lease on any conceivable terms could hardly have been reasonable,-
certainly not an indefinite lease, terminable at will, or a mere license.
No witness testified, and there is no evidence to justify all'inference,
that a lease was made. William 8. Hook, though a witness in the
case, was silent on that subject; and Marcus Hook, testifying about
conversations with vVilliam 8. concerning rental values, but not say-
ingthat a lease was compels the inference that he had no knowl-
edge of the making of one, and perhaps knew that none had been
agreed upon.
The finding of the master that the two terminal properties belonged.

to Mary B. Hook, and not to the Peoria Oompany, as he found in re-
spect to other properties held in the name of William 8. Hook or of
some of his associates, seems to rest solely upon the proceedings in the
circuit court of Morgan but by no possible construction can
those proceedings affect the Peoria Oompany. While it still seems
to WI; the better opinion that the decree of May 26, 1893, in that case,
was final, and merged the agreement on Which it was based, and that
consequently the proceedings of the next term, in December, were had
without jurisdicti<;>n ofllie parties,-the words "by consent," even
if referring to thewords "set aside," not being sufficient to
show an appearance by any particular party,-yet, even if the decree
then rendered.in favor of Mrs. Hook be regarded as conclusive of the
rights of all upon whom process had been served, it does not
bind the Peoria Company, notwithstanding it had obtained possession
pending the original suit.. It had been in possession more than two
years when Mrs. Hook intervened. The petition which she was·per-
mitted to file asserted a new and different right from any involved. in
the original bill, and as agaillflt the. Peoria Company, even if not
agaiJ1st the defendants named in the original bill and served with
process, was equivalent to the bringing of a new suit, of which notice,
unless· waived, must have been given according to the established
practice. 5 Ene. PI. & Prac. 658.
We pass to the motion to dismiss: Had Mary B. Hook a right to

take and prosecute her appeal without joining William 8. Hook, or
obtaining an order of severance? The principal question involved
in her appeal is of the validity and effect of'the decree which she
obtained in the Morgan circuit court. That William 8. Hook is
directly interested in that question is evident. The decree of the
state court, if valid, determined, between all the parties, and cer-
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tainly between' the appellant and William S. Hook, that' a deed of
trust had been executed as alleged, that the deed was valid, that it
constituted a lien prior to any and all rights of others, that on the
considerations stated he had acquired the lien of M. P. Ayers &
00., and had transferred it, in its entirety, to the appellant; but all
these things the decree appealed from either reversed or set at large.
In this respect the case is not different from the one recently decided
by this court in Elevator Co. v. Nichols, 34 O. C. A. 90, 91 Fed. 832.
See, also, Davis v. Trust Co., 152 U. S. 590, 14 Sup. Ct. 693. It is
perhaps true, as contended, that in so far as the decree directed the
execution of deeds by the appellant and William S. Hook, it is, in
a sense, several, meaning that the appellant should convey the ter-
minalproperties, the titles to which were found to be in her name,
and that William S. Hook should convey the properties described, of
which the titles were found to be in his name; but, when it is con-
sidered that they are husband and wife, it is hardly to be doubted
that the decree was and should be construed, to require that
each join in the deed of the other. By an act passed in 1874 a
married woman was given power, in lllinois, to sell and convey real
property to the same extent and in the same manner that the husband
could convey realty belonging to him. But at the same time the
husband's estate of curtesy was abolished, and instead thereof it was
enacted that "the surviving husband or wife shall be endowed of
the third part of lands whereof the deceased husband or wife was
seised of an estate of inheritance at any time during the marriage, un-
less the same shall have been extinguished in legal form," etc., and,
further, that "equitable estates shall be subject to such dower." 2
Starr & C. Ann. St. (2d Ed.) p. 1456. It follows that, if the master's
report had been confirmed, William S. Hook would have had a right
of dower in the properties of which the master reported' title in Mrs.
Hook. While the title stood, as originally taken, in the name of Wil-
liam S. Hook,Mrs. Hook had an apparent right of dower; or, to say
the least, she was in a position to assert such right in any of the
properties of wb;ich her husband held the title, or in which he owned
an equitable and inheritable estate. Whether the right in fact ex-
isted, or whether the different properties were held under trusts which
excluded claims of dower, were questions involved in the litigation, and
were determined by the decree. Whether or not, therefore, a joinder
in the execution of deeds was intended, or was necessary in order to
cut off. dower rights, the decree itself is conclusive against the as-
sertion of such rights by either of these parties, and to that extent
is a joint· decree against them, or at least is a decree in which each
has an interest which would bl:! affected by a reversal or modification
in behalf of the other. In conformity with this view is the last
clause of the decree, that the defendants "shall convey and release
* * * all their rights, titles, and interests ill' the property de-
scribed."That requirement is distinctly joint in form. Without im-
pairing its force;. it is incapable of severance, and presumably was
framed for the purpose of removing all question on the subject by
covering "aU possible interests, whether several or joipt. If, upon
proper notice, William S. Hook had failed or refused to join in this
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appeal, he would have been estopped "from bringing another appeal
for the same matter," as he has endeavored to do. Hardee v. Wilson,
infra.
n is further contended that the judgment of this court rendered

upon its first opinion was not vacated by the granting of a rehear-
ing, and that, the judgment so rendered being still in force, the
motion to dismiss came too late. The petition of the appellees for a
rehearing challenged the opinion of the court in its entire scope, and,
as already explained, was granted for reasons equally comprehensive.
'file intenOtion of this court is that the granting of a rehear'ng with-
out restriction shall operate to vacate its judgment, so that there-
after the cause shall stand as if no judgment had been entered. The
question presented by the motion to dismiss, the supreme court sev-
eral times has declared, is jurisdictional, and, it follows, majr be
raised at any time before final disposition of the appeal. See the fol·
lowing cases, and cases cited: Wilson's Heirs v. Insurance Co., 12
Pet. 140; Estis v. Trabue, 128 U. S. 225, 9 Sup. Ct. 58; Mason v.
U. S., 136 U. S. 581, 10 Sup. Ct. 1062; Dolan v. Jennings, 139 U. S.
385,11 Sup. ct. 584; Hardee v. Wilson, 146 U. S. 179, 13 Sup. Ct. 39.
The appeal is therefore dismissed.

Judge GROSSCUP, by reason of sickness, did not share in the final
consideration of this case.

AMERICAN BONDING & TRUST CO. OF BALTIMORE CITY v. LOGANS
PORT & W. V. GAS CO.

(Circuit Court, D. Indiana. July 4, 1899.)
No. 9,665.

PRINCIPAL AND SURETY-SUIT BY SURETY TO COMPEL INDEMNITY.
A surety on an undertaking given to procure a temporary injunction can·

not maintain a suit in equity against the principal in the nature of a bill
quia timet, to require indemnity against the risk assumed, where he has
paid nothing on account of it, and the suit in which the undertaking was
given is still pending OU appeal and undetermined, until which time there
is no liability on the boud on the part of either principal or surety.

On Demurrer to Bill.
Ayres, Jones & Hollett, for complainant.
Ferdinand Winter, for defendant.

BAKER, District Judge. This is a bill in equity, in the nature of
a bill quia timet, to procure a decree to indemnify the complainant
against apprehended danger °of loss by reason of an undertaking to
procure a restraining order executed by the complainant as surety for
the defendant, at the defendant's special instance and request. In the
application executed by the defendant to the complainant in applying
for security, the defendant covenanted, promised, and agreed "to in-
demnify and keep indemnified the said company from and against any
and all loss, costs, charges, suits, damages, counsel fees, and expenses
of whatever kind or nature which said company shall or may, for any
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