CASES

ARGUED AND DETERMINED

IN THE

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE
CIRCUIT AND DISTRICT COURTS.

BROWN v. ELLIS.
(Clircuit Court, D. Vermont. June 28, 1899.)

JURISDICTION OF FEDERAL COURTS—SUIT IN EQUITY BY RECEIVER OF NATIONAL
BANK—AMOUNT IN CONTROVERSY.

To confer on a circuit court of the United States of a district other than
that in which a national bank is located jurisdiction of a suit in equity
brought by the receiver of such bank under the judiciary act of 1888, it
is necessary that such suit should invelve the required amount or value of
$2,000, exclusive of interest and costs.

In Equity. On motion to dismiss for want of jurisdiction.

Thomas J. Boynton, for plaintiff.
Hiram A. Huse, for defendant.

WHEELER, District Judge. The plaintiff is receiver of the Sioux
City National Bank of Sioux City, Iowa; the defendant is executrix
of the will of a shareholder therein; and this suit is brought to reach
the asgets of the estate in satisfaction of an assessment by the comp-
troller of the currency upon the shares of the estate amounting to
$1,800. The case was before this court in Brown v. Ellis, 86 Fed.
357, upon a question of reaching the assets of the estate. It has now
been heard upon a motion to dismiss for want of the jurisdictional
amount of $2,000, exclusive of interest and costs, in controversy. Sec-
tion 629 of the Revised Statutes gave jurisdiction to the circuit
courts:

“First. Of all suits of a civil nature at common law or in equity where the
matter in dispute, exclusive of costs, exceeds the sum or value of five hundred
dollars, where an alien is a party, or the suit is between a citizen of the state
where it is brought and a citizen of another state.

“S8econd. Of all suits in equity where the matter in dispute exclusive of costs,
exceeds the sum or value of five hundred dollars, and the United States are
petitioners:

“Third. Of all suits at common law where the United States, or any officer
thereof suing under the authority of any act of congress, are plaintiffs.

“Tenth, Of all suits by or against any banking association established in the
district for which the court is held, under any law providing for national bank-
‘ing associations.,”
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The act of 1875 (18 Stat. 470) gave jurisdiction “of all suits of a civil
nature at common law or in equity, where the matter in dispute ex-
ceeds, exclusive of costs, the sum or valuelof five hundred dollars, and
arising under the constltutlon or laws of the United States, or treatles
made or which shall be made under their authority, or in which the
United States are plaintiffs or petitioners, or in which there shall be
a controversy between citizens of different states, or a controversy
between citizens of the same state claiming lands under grants of
different states, or a controversy between citizens of a state and
foreign ‘states, 01t1zens or subjects.” The lact of 1888 (25 Stat. 433)
construing the act of 1887, re-enacted this part of the act of 1875, chan-
ging the requirement of amount in dispute from $500 excluswe of
costs to $2,000 exclusive of interest and costs, and provided by a new
section (4) that national banking associations should, for the purposes
of suits, be deemed citizens of the states where located, and that the
circuit and district courts should not have Jumsdlctlon therein other
than such as they would have beétweén 'citizens of the same state;
and that the provisions of that section should “not-be held to affect
the jurisdiction of the courts of the United States in cases commenced
by the United States, or by direction of any officer thereof, or cases
for Wmdmg up the affairs of any such bank.” The Jumsdiction in
this case is to be looked for through :the ‘provisions of this saving
clause from the restriction of this fourth ‘section of the act of 1888.
Jurisdiction applicable to cases like this, to’ be restricted by that sec-
tion, is not to be found in the first division of section 629, Rev. St.,
for that requires an amount which has.been ecarried into the act of
1888, and increased to $2,000 exclusive of interest and costs; nor in
the second for that applies only to a différent class of cases; nor in
the third, for that applies only to suits at common law; nor in the
tenth, for that applies only to suits in the district ‘where the bank
is, and this bank is in the Northern district of Iowa. This suit arises
ipon the laws of the United States, and the act of 1875 gave original
jurisdiction of such suits at law and in. equity, without regard to
cmzenshlp, when the required amount or value should be in dispute.
That provision, with the required amount increased, as in the other
cases, to $2,000 exclusive of interest and costs, has been carried into
the act of 1888, Thus, jurisdiction at law, in this elass of cases, with-
out regard to citizenship or amount, is traceable from the third di-
vision of section 629; and-in equity, without regard to citizenship, but
with requirement of amount, from the act of 1875; and none in eqmtv,
in a case like this, out of the district. of the ba.nL without a require-
ment of amount made by the acts of 1887 :and 1888 greater than the
amount involved hére. The cases referred to in argument. in which
jurisdiction has been upheld are consistent with this distinction,
for those without the amount were at law, and those in equity in-
volved the required amount. In some of the cases the phraseology

_of this saving clause of the fourth section of the act of 1888 is treated
as conferring ]urisdlctmn, but in plam termsg it is a mere negative upon
the restriction in that section of jurisdiction of suits for or against
national banks to diversity of citizenship. The jurisdiction of these
courts must be conferred, and cannot be presumed. The distinetion
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between proceedings at Jaw and in equity has always been maintained
in the United States courts, and smaller suits:at law than in equity
may well have been' deemed advisable, .. The saving clause may indi-
cate that congress would have conferred this jurisdiction if it had
not. been supposed to exist before; but the question is not what
congress would have enacted, but what was enacted. The meaning
of that is to be ascertained from the enactment, and, as that is clear,
it must be followed without conjecture. The conclusion that there is
a lack of jurisdiction in equity of this case, however ample it might
be at law, seems inevitable. - Motion granted, without prejudice.

—————— T

HAMPTON LUMBER CO. v. WARD et al
(Circuit Court, E. D. North Carolina. July 5, 1899.)

1. MorToAGEs—REGOVERY—FAILURE OF REGISTER TOo INDEX.

The title of a mortgagee in North Carolina, who had complied with the
registration laws, and filed his mortgage for registry, is not affected by the
fact that the officer, after copying the mortgage on his books, failed to
index it; and a subsequent purchaser from the mortgagor takes only the
Hght of redemption, though without actual knowledge of the mortgage,
his remedy, If misled by the failure to index, being by an actlon for dam-
ages against the register,

8. JURISDICTION OF FEDERAL COURTS—ADMINISTERING Assm's oF DECEDENT.
A federal court has jurisdiction of a suit brought by a creditor to admin-
ister the assets of a deceased person, where the necessary diversity of
citizenship exists between the parties.

Suit in Equity. On final hearing.
‘W. D. Pruden and Shepherd & Busbee, for plaintiff!
E. F. Aydlett, F. H. Busbee, and G. W. Ward, for defendants.

© PURNELL, District Judge. Counsel having failed to point out, as
contemplated, the points at issue in this cause, and argued same on
voluminous depositions, which the judge, sitting as chancellor, was
not able, on account of other official duties, or inclined, to examine in
detail, the case was referred to a special master to find the facts and
state the account. The report of master was filed by mistake in the
office of the clerk, and some counsel, hearing of this, filed exceptions.
This is not allowable. The report was intended for the court only,
and being so ordered and intended, counsel, who had had their day in
court, been heard to argue for three days the facts and law, have no
right to be heard further, especially when they file exceptions without
permission of the court or notice to opposing counsel. Such excep-
tions are no part of the record.

The finding of facts and statement of account by the special master,
after a careful review of the record, are in all respects affirmed. The
finding of fact No. 28 being affirmed, the question suggested in para-
graph No. 27 does not arise. 'When an issue is raised by the plead-
ings, and the party upon whom the burden of proof rests fails to pro-
duce such proof, the issue is always to be found against such party.

+In-the finding of the master numbered 13 the question whether the
Perry mortgage (of which the plaintiff had no actual notice, which



